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Stanco INC. o e e e ccecccecmee—————— 1394
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Starek, Frank C. (Wide-O-Wake Co0.) oo oo oo oo cccccaee 1393
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Sunclyme House. oo oo e e ccciceccececcmccecmcce——- 1485

1880

Surete Laboratories. cco e vecccmcecccccnnmaccecmcaacccnaaaan——



TABLE OF STIPULATIONS XXI

Name Page
Surgical Dressings, InC. - o v e 1395
Swedish Shampoo Laboratories ..o eeo oo oo ceeccceeana 1400
S-X Products €O oo oo e e ——— 1405
Taylor, Mina (Lewis Reducing Belt Co.) - o oo oo cecceeamean 1450
Therapy, Ltd . v oo c e cccccccccmccccccccmemem———————— 1410
Tigerman, Inc., J. H . o o e e e meee e 1358
Tintz Co., et - o o o e e et e e e em e —— 1466
Tomko, Paul (Garlic Tablet Co.) - oo oo oo oo ciceaee 1421
T088~A-WaY COmn e e e e e 1324
Toxite Laboratories. - . e oo ecmm——————mm 1402 .
Tri-City Serviee, The - oo oo oo eeeemmmmemmemm 1369
Trindl Produets, Ltd . o imccemmmeen 1422
Trinity Heights Hatehery . o oo oo oo eeccccmmemm——e 1356
Truslow Poultry Farm, Inec. (Toxite Laboratories) - - ... __._.___._ 1402
Tryeo Co., Ine . ot 1396
United Sales and Manufacturing Co. - o oo oo oo oo cicceaeaeen 1426
Universal Repro-Graph Co. - . .o 1334
United Laboratories, Ine . - - oo e e 1309
Vaceinol Produets Corp. o o oo oo oo e et e e 1436
Vandy, Inc. (Dew Cosmetics, Inc.) - o o oo 1485
Vitab Produets, Ine. oo oo oo oo 1428
Vitality Laboratories. oo oo e 1472
Vitaphore Appliances, Inc., The ... 1407
Volk Manufacturing Co . oo oo e eeemm 1336
Von Allman Preserving Co., Inc - oo eaan 1309
Washington Mushroom Industries. - - ieomaas 1404
Weber & Heilbroner, Ine. o oo e e e 1352
Weingart, Alex, et al. . e cammmm—————mam 1312
Western Wool Growers Association . - - oo ccaneamae 1354
Westminster Manufacturing Co. eb al. . oo 1339
Whetzel, Frank A., et al. (Sasa Distributors) ..o oo 1442
White’s Specific Toilet Co o oo oo c e e cececcccmccccm—eem 1491
Whitewater Brewing Co., eb 8l - o e 1312
Wide-O-Wake Co oot ce e e 1393
Wigging, G. L. (The Lifol Co0.) « o oo oo oo eceememee s 1421
Wilkinson, Hartus R. (Defiance Rubber C0.) caceuo oo oo oo oae 1338
Wm, Cameron & Co v oo ceececce———————- 1425
William Cooper & Nephews, Ine_ oo oo ccoacaee 1400
William Iselin & Co., Inc. et al oo aos 1359
Williamson, Mrs. Juanita, et al. (Sasa Distributors) ... o oo ... 1442
Winariek, Ine., Aro oo e 1460
Wolfe, Paul J . oo e am 1487
Wolfe's Laboratories - o oo oo a e e e m 1314
Woodward Products Corp., AIma. .o oo 1464
World’s Medicine Con o e en oo cmc e e m e 1411
Wright, Robert J., et al. (Rosenthal & Wright).._ ... . . _._._._... 1357
Wulff, . H. (The Tri-City Serviee) - - . oo e e eeeceeecen 1369
Yale Qil L O13)  « JEEREEUUPIIOUP PN 1420
Youngstrom, John A., et al. (American College) - oo oo cooceeaeaes 1361

Zonite Products COrPaaeaacccmcmnacemacccmcam e m—eemmnm 1391






TABLE OF CASES IN WHICH PETITIONS FOR REVIEW OF,
OR APPLICATIONS TO ENFORCE, ORDERS OF THE COM-
MISSION HAVE BEEN FILED IN THE UNITED STATES
CIRCUIT COURTS OF APPEALS FROM DECEMBER 1, 1937,

TO MAY 31, 1938, INCLUSIVE

Name
CHASE CANDY CO. oo e
Application to enforce filed in Circuit Court of Appeals for
the Eighth Circuit on December 11, 1937. Commission’s
order affirmed January 20, 1938. 97 F. (2d) 1002.
CHARLES N. MILLER CO e ecemceccemeeem
Application to enforce filed in Cireuit Court of Appeals for
the First Circuit on January 11, 1938. Commission’s order
affirmed, after modification, June 10, 1938. 97 F. (2d) 563.
AMERICAN CANDY €O e et e
Application to enforce filed in Circuit Court of Appeals for
the Seventh Circuit on February 21, 1938. Commission’s
order affirmed June 29, 1938. 97 F. (2d) 1001.
SHEFFIELD SILVER CO.,, INC_ e
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on March 17, 1938, and cross petition to en-
force filed by Commission. Commission’s order vacated July
18, 1938. 98 F. (2d) 676.
THE GREAT ATLANTIC & PACIFICTEACO_ ...
Petition for review filed in Circuit Court of Appeals for the
Third Circuit on March 18, 1938. Commission’s order
affirmed September 22, 1939.
BELMONT LABORATORIES, INC. oo eeeeeee
Petition for review filed in Circuit Court of Appeals for the
Third Circuit on March 23, 1938. Commission’s order af-
firmed, after modification, March 29, 1939. 103 F. (2d) 538.
Petition for rehearing by company denied May 3, 1939. Peti-
tion for rehearing by Commission denied May 15, 1939.
HELEN ARDELLE, INC.. e mccccceccceccccmmaaccen

Petition for review filed in Circuit Court of Appeals for the
Ninth Circuit on May 16, 1938. Commission’s orders affirmed,
after modification, February 14, 1939, 101 F (2d) 718.

NATIONAL CANDY CO. e csvemecccccmmemees

Petition for review filed in Circuit Court of Appeals for the

Seventh Circuit on May 16, 1938. Commission’s order af-
firmed June 2, 1939. 104 F. (2d) 999.
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23 211, 886
23 576
26 713
26 486
26 244
25 361
25 370
25 434
25 481
25 527
26 449
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Name
RALADAM COo e
Petition for review filed in Circuit Court of Appeals for the
Sixth Circuit on May 16, 1938.
FIORET SALES CO., INC,, ET AL ..o oieemea .
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on May 17, 1938. Commission’s order affirmed
. December 5, 1938. 100 F. (2d) 358.
NATIONAL SILVER CO. o ceces
Petitions for review of original order and modified order filed
in Circuit Court of Appeals for the Second Circuit on May 17,
1938 and September 24, 1938, respectively. Petitions dis-
missed May 1, 1939.
H. N. HEUSNER & SON .o cmccccccmacccaes
Petition for review filed in Circuit Court of Appeals for the
Third Circuit on May 18, 1938. Commission’s order affirmed
August 10, 1939.
ILLINOIS LUMBER & MATERIAL DEALERS ASS'N, INC.
(BUILDING MATERIAL DEALERS ALLTIANCE ET AL))....
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on May 18, 1938. Dismissed without preju-
dice June 28, 1938. 97 F. (2d) 1005.
MARCH OF TIME CANDIES, INC__ et
DIETZ GUM CO. ET AL .o
Petitions for review filed in Circuit Court of Appeals for the
Seventh Circuit on May 18, 1938. Commission’s orders
affirmed June 2, 1939. 104 F. (2d) 999.
MINTER BROS. ET AL_ .o
Petition for review filed in Circuit Court of Appeals for the
Third Circuit on May 18, 1938. Commission’s order affirmed
February 14, 1939. 102 F. (2d) 69.
UNITED STATES STEEL CORP. ET AL ... __ .. . ...
Petition for review filed in Circuit Court of Appeals for the
Third Circuit on May 18, 1938.
TENNESSEE COAL, IRON & RAILROAD CO__.._.........
Petition for review filed in Circuit Court of Appeals for the
Fifth Circuit on May 18, 1938.
BOURJOIS, INC. ET AL .o e
Petition for review filed in Cireuit Court of Appeals for the
Second Circuit on May 19, 1938. Dismissed on stipulation
December 12, 1938.
BUNTE BROS, INC._ e
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on May 19, 1938. Commission’s order affirmed
May 17, 1939. 104 F. (2d) 996.
CAPON WATER CO. ET AL o imeeaceea
Petition for review filed in Cireuit Court of Appeals for the
Third Circuit on May 19, 2938. Commission’s order affirmed
October 9, 1939.
SWEET CANDY COo oo mcctccmc e cmceece e
Petition for review filed in Circuit Court of Appeals for the
Tenth Circuit on May 19, 1938,

Vol.

26

24

24

26

26
26

26

26

26

26

24
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475

806

722

1370

142

352
272

994

786
423

343
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Name Vol. Page
CALIFORNIA RICE INDUSTRY ET AL._ oo 26 968
Petition for review filed in Circuit Court of Appeals for the
Ninth Circuit on May 20, 1938. Commission’s order affirmed
after modification, March 17, 1939, 102 F, (2d) 716.
OLIVER BROS.,, INC. ET AL .o cceccceecmeee 26 200
Petition for review filed in Circuit Court of Appeals for the
+Fourth Circuit on May 20, 1938, and cross petition to enforce
filed by Commission. Commission’s order affirmed and en-
forced March 25, 1939. 102 F. (2d) 763.
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[Abbreviations: 8. C.="T. B. Bupreme Court; C, C. A.=Circuit Court of Appeals; 8. C. of D. C.=Supreme
Court of the District of Columbia (changed on June 25, 1936, to District Court of the U. 8. for the District
of Columbia, and {dentified by abbreviation D. C. of D, C.); C. A. of {or for) D. C.=U. S. Court of Ap-
peals for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District of Columbia);
D, C.=District Court. Hyphensated numbers refer to volume and page of the F. T. C. Reports, the num-
ber preceeding the byphen denoting the volume, the numbers followlng referring to the page]

Advance Paint Co_ oo oo ow . (C. C. A), “Memoranda’” 20~
739. :
Algoma Lumber Co., et al. .. ... _..____ (C. C. A) 16-657, 17-669;

56 F. (2d) 774; 64 F. (2d) 618;291 U. 8. 67; (8. C.) 18-669.
(54 8. Ct. 315).

Aluminum Co. of America. ... . ... (C. C. A)) 5~-529, 7-618.
284 Fed. 401; 299 Fed. 361.
Amber-Ita (Ward J. Miller) e oo oo oL (C. C. A)) 21-1223.
A, McLlean & Sonetal . . . __....... (C. C. A)) 22-1149, 26-1501.
84 F. (2d) 910; 94 F. (2d) 802.
American Army and Navy Stores, Inc......__ (C. A. for D, C.) 23-1392.
American Snuff Co. oo ee oo ae (C. C. A)) 13-607.
88 F. (2d) 547.
American Tobacco Co._ .o ooooao_ (D. C.) 5-558; (8. C.) 7-599;

283 Fed. 999; 264 U. 8. 208; (448.Ct.336); (C. C. A) 9-653; (8. C)
9 F. (2d) 570; 274 U. 8. 543 (47 8. Ct.  11-668.

663).

Arkansas Wholesale Grocers Ass’n___._. «e--- {C. C. A.) 11-646.

18 F. (2d) 8686.
Armand Co., Inc., et al ... ... .__ (C. C. A)) 21-1202, 22-1155.

78 F. (2d) 707; 84 F. (2d) 973.
Armour & Cot. e amea (C. C. A), “Memoranda’ 20~

745.

Army and Navy Trading Co._________._.___ (C. A, of D. C.) 24-1601.

88 F. (2d) 776.
Arnold Stone Co- - o e eeeaeeeee (C. C. A)) 15-606.

49 F. (2d) 1017. .
Arrow-Hart & Hegeman Electric Co.._._.__. (C. C. A) 17-658, 683; (S. C)

63 F, (2d) 108; 65 F. (2d) 336; 291 U. S.  18-691.
587 (54 S. Ct. 532).

! Interlinearcitations are to the reports of the Natlonal Reporter System and to the official United States
Supreme Court Reports in those cases in which the proceeding, or proceedings, as the case may be, have
been there reported. Such cases do not include the decistons of the Suprerne Court of the District of Column-
bla, nor, in ali cases, some of the other proceedings set forth in the above table, and descrlbed or reported in
the Commission’s Decisions and the Commission publication entitled “Statutes and Decisions—1014-
1929,” which also includes cases here involved up to 1930.

Sald publication (hereinafter referred to as “3. & D.”) also includes Clayton Act cnses bearing on those
Segtions of sald Act administered by the Cornmission during the aforesald period, but in which Commission
was not a party.

3 Interlocutory order. See also 8. & D, 721,
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Artloom Corpa oo e e (C. C. A)) 18-680.
69 F. (2d) 36.
Artloom Corp. v. National Better Business Bu-

reau, et al. (D. C.), footnote, 15-597.
48 F. (2d) 897.
Aviation Institute of U. S. A, Ino._._______ (C. A. of D. C.) 21-1219.
Ayer, Harriet Hubbard, Tne$. oo cmcceuaeo.. (C. C. A) 10-754,
15 ¥, (2d) 274.
Balme, Paul. o e eeceeeecaeee (C. C. A) 11-717.
23 F. (2d) 615.
Baltimore Grain Co., et al. o oo oeeaaa (D. C.) 5-578; (8. C.) 8-632.
284 Fed. 886; 267 U. S. 586 (45 S. Ct. 461).
Baltimore Paint & Color Works, Inc_..._..-- (C. C. A) 14-675.
41 F. (2d) 474.
Barager-Webster Co. v cmevemcmcecccccacnae (C. C. A)) 26-1495.
95 F. (2d) 1000.
Basie Produets Co._ . oo cmceaam (D. C.) 3-542.
260 Fed. 472.
Battle Creek Appliance Co., Ltd. cc e (C. C. A)) 21-1220.
Bayuk Cigars, In6. v oo ccccccceaeao. (C. C. A) 14-679 (footnote),
708.
Beech-Nut Packing Cot. ..o oo e . (C. C. A)) 2-556; (S. C.) 4-583.
264 Fed. 885; 257 U. 8. 441 (42 8. Ct. 150).
Bene & Sons, Inc., John o . oo .___ (C. C. A) 7-612.
299 Fed. 468.
Berkey & Gay Furniture Co.,, et al ... .._.. (C. C. A) 14-679.
42 F. (2d) 427.
Bethlehem Steel Coca o e oo ccmeccemceeaea (D. C) 8. C. of D. C), foot-
note, 3—-543.
Biddle Purchasing Co. et alo oo oo ... (C. C. A) 26-1511.

96 F. (2d) 687,
Block, Sol, et al. (Rittenhouse Candy Coa.).... (C. C. A.) 26-1497.
Blumenthal, Sidney, et al. (Rittenhouse Candy (C. C. A.) 26-1497.
Co.)

Bonita Co., The, et al o e oo (C. C. A)) 22-1149.
84 F. (24d) 910.
Bradley, James J . o v cvee e cecccececaena (C. C. A) 12-739.
31 F. (24d) 669.
Breakstone, Samuel ¥ oo .ot (C. C. A), "Memoranda,” 20—
745.
Brecht Candy Cowem e ceeeeccccccceeeee (C. C. A) 25-1701.
92 F. (2d) 1002.
Brown Fence & Wire Co. v e cvvecccceeceaaan (C. C. A.) 17-680.
64 F. (2d) 934.
Butterick Co., et al.8 oo v ceeaeeeen (8. C. of D. C.) footnote, 3-542,
4 F. (2d) 910. (C. C. A)) 8-602,
Butterick Publishing Co., et al .. .._.__._. (C. C. A.)) 23-1384,
85 F. (2d) 522.
Canfield Oil CO. v e eceeeicecccenns (C. C. A) 4-542.

274 Fed. 571.

3 For interlocutory order see ““Memoranda,” 20-744 or 8. & D. 720.

¢ For order of Circult Court of Appeals on mandate, see “Memorands,” 20-741 or 8. & D. 189.
8 Interlocutory order. B8ee¢ 8. & D. 722,

? For Interlocutory order, see “Memoranda,’” 20-743 or 8. & D. 7186.
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Cannon v. U, 8o e oo . (C. C. A)) footnote, 11-677.
19 F. (2d) 823.

Carey Mfg. Co., Philip, et al.________.__.___ (C. C. A) 12-726.
29 F. (2d) 49.

Cassoff, L. I e mmee e ae (C. C. A)) 13-612,

38 F. (2d) 790.
Chamber of Commerce of Minneapolis, et al.?_ (C.
280 Fed. 45; 13 F. (2d) 673.

A.) 4-604, 10-687.

C.
C.
C.
C. A) 10-674.
C.
C.
C.

Chase & Sanborn (Moir, John, et al.) *______. (C.
12 F. (2d) 22.

Chage Candy CO- - oo oo (C. C. A)) 26-1499.
97 F. (2d) 1002.

Chicago Portrait Co. . .oo.._. (C. C. A)) 8-597.
4 F. (2d) 759.

Chiecago Silk CO- oo oo o (C. C. A)) 25-1692.
90 F. (2d) 689.

Civil Service Training Bureau, Inc...________ (C. C. A) 21-1197.
79 F. (2d) 113.

Claire Furnace Co., et ald. ______ . __________ (S. C. of D. C), footnotes, 3~

285 Fed. 936; 274 U. 8. 160 (47 8. Ct. 553). 543, 4-539; (C. A. of D. C))
5-584; (S. C.) 11-655.

Consolidated Book Publishers, Inc._.________ (C. C. A)) 15-637.
53 F. (2d) 942.
Cosner Candy Co_emn oo .. (C. C. A.) 25-1703.

92 F. (2d) 1002.
Counter Freezer Manufacturers, National Asso- (8. C. of D. C.) 22-1137.
ciation of, et al.

Cox, 8. B J o ool (C. C. A)), “Memoranda,” 20~
739.
Crancer, L. A, etal________________ hemeeo- (C. C. A), footnote, 20-722.
Cream of Wheat Co2 ____________.________ (C. C. A)) 10-724.
14 F. (2d) 40.
Cubberley, U. S.ex.rel. . __________ (8. C. of D. C.), footnote,
18-663.
Curtis Publishing Co___ ... ___._____ (C. C. A)) 3--579; (8. C.) 5-599.
270 Fed. 881; 260 U. S. 568.
Dodeon, J. G cemamm oo meaas (C. C. A) 20-737.
Dollar Co., The Robert. o oo _._._____ (C. C. A), footnote, 16-684;
“Memoranda,” 20-739.
Douglas Fir Exploitation & Export Co__._____ S. C. of D. C., footuote,
3-539; ‘“Memoranda,” 20-741.
Fastman Kodak Co.etal . ________ (C. C. A) 9-642; (S. C.) 11-669.
7 F. (2d) 994; 274 U. S. 619 (47 8. Ct. 688).
Edwin Cigar Co., Ine. ... _______ (C. C. A) 20-740.

Tlectric Bond & Share Co. (Smith, A. E.,etal) (D. C.) 13-563, 17-637.
34 F. (2d) 323; 1 F. Supp. 247.

Eleetro Thermal Con oo oo (C. C. A)) 25--1695.
91 T. (2d) 477.
Evans Fur Co. et al. oo ___ (C. C. A)) 24-1600.

88 F. (2d) 1008.

! For Interlocutory order, see “Memoranda,’ 20-744 or S. & D. 719.

% For interlocutory order, ses “‘Memoranda,’ 20-744%r 8. & D. 718.

Y For final decree of Suprome Court of the District of Columbia, see footnote, 3-542 et seq., or 8. & D. 190,
10 For intorlocutory order, see ““Memoranda,” 20-744, or 8. & D. 720.
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Fairyfoot Produets Co_ .. .o oo ... (C. C. A)) 21-1224, 26-1507.
80 F. (2d) 684; 94 F. (2d) 844. e

F. A. Martoccio Co. (Hollywood Candy Co.)__ (C. C. A.) 24-1608.
87 . (2d) 561.

Fluegelman & Co., Inc.,, N ____.____.. (C. C. A)) 13-602.

37 T. (24d) 59.

Flynn & Emrich Co_ oo (C. C. A)) 15-625,

52 F. (2d) 836.

Fox Film Corporation .. .cce-caeoooo . (C. C. A)) 7-589.

296 Fed. 353. '

Fruit Growers’ Express, Inc_____________.___ (C. C. A) 3-628; footnote,

274 Fed. 205; 261 U. S. 629 (42 8. Ct. 518).  6-559. :
Garment Mfrs. Assn., Inc. et al. ... ___.__..-. (S. C. of D, C.); footnote, 18~

663.
George Ziegler Co_ _____________ .- (C. C. A)) 24-1625.

90 F. (2d) 1007,

Good-Grape Coo o v (C. C. A)) 14-695.

45 F. (2d) 70. :
Goodyear Tire & Rubber Coovcannaa L. (C. C. A) 25-1707, (8. C.)
¢ 92 F. (2d) 677;304 U. 8. 257 (58 8. Ct. 863).  26-1521.

Grand Rapids Varnish CoM_ oL _______ (C. C. A)) 13-580.

41 F. (2d) 996.

Gratz et al oo (C. C. A) 1-571, 2-545; (8. C.)

258 Fed. 314; 253 U. S. 421 (40 8. Ct. 572). 2-564.

Guarantee Veterinary Co.etal ... ______._.. (C. C. A.) 5-567.

285 Fed. 853.
Gulf Refining Co. et al. (Sinclair Refining Co. (C. C. A.) 4-552; (8. C.) 6-587,

et al.). .
276 Fed. 686; 261 U. S. 463 (43 S. Ct. 450).
Hall, James B., Jr_ oL (C. C. A.) 20-740.
67 F. (2d) 993.
Hamilton-Brown Shoe Co., U.S. ¢. ... _... (D. C.); footnote, 26~-1495,
Hammond Lumber Coo cvnooeooo. oo (C. C. A)); footnote, 16-684;
“Memoranda,’” 20-739.
Hammond, Snyder & Co_ .. . ._.... (D. C.) 5-578; (8. C.) 8-632.
284 Fed. 886; 267 U. 8, 586 (45 8. Ct. 461).
Harriet Hubbard Ayer, Ine_ ... __________... (C. C. A)) 10-754.
15 F. (2d) 274.
Heuser, Herman. o ..o oas (C. C. A)) 8-628.
4 F. (2d) 632.
Hillg Bros . o o oo m (C. C. A) 10-653.
9 F. (2d) 481.
Hires Turner Glass Co. oo oe oo e (C. C. A)) 21-1207.

81 F. (2d) 362.
Hoboken White Lead & Color Works, Inc.... (C. C. A) 14-711, 18-663.
67 F. (2d) 551.
Hoffman Engineering Co. - .o oo _.._.. (C. C. A) 21-1221,
Holloway & Co., M. J.,etal .. ___.______ (C. C. A.) 22-1149.

84 F. (2d) 910.
Hollywood Candy Co. (F. A. Martoccio Co.).. (C. C. A.) 24-1608.

87 F. (2d) 561.

1 For interlocutory order, see “Memoranda,” 20—'746. or 8, & D. 724,
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Hughes, Inc., E. GrifBths ae_ooceoooooooo.. (C. A. of D. C.) 17-660, 20-73+
63 F. (2d) 362.
Hurst & Son, T. C,aeoccomocae e (D. C.) 3-565.
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u X Iterloentory order, see *“Memoranda,” 20-745 or S. & D. 731
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17 For order of the Supreme Court of the District of Columbia on maundate from Court of Appeals of the
District of Columbia, ses ‘‘Memoranda,” 20-742 or 8. & D., footnote, 650.

18 For interlocutory order, see “Memoranda,’ 20-743 or 8. & D. 715.
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® For interlocutory order, ses “Memoranda,” 20-744 or S. & D. 719,
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1 For Interlocutory order, see ‘**Memoranda,” 20-743 or 8. & D, 717,
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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS AND ORDERS, DECEMBER 1, 1937, TO MAY 31, 19338

IN TaE MATTER OF

BOURJOIS, INC., AND BARBARA GOULD SALES
CORPORATION

COMPLAINT. FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2838. Complaint, June 9, 1936—Decision, Dec. 4, 1937

Where a corporation engaged in manufacture of cosmetics and other toilet
Preparations, and in sale and distribution thereof through its corporate
Subsidiary, and said subsidiary engaged in selling, distributing, and ship-
Ping to purchasers in every State, under corporate name including words
“Barbara Gould,” products of said manufacturer, including so-called “Skin
Food,” “Skin Cream,” and “Face Powder,” sold under designations Includ-
ing aforesaid words ; and, as thus engaged, in substantial competition with
others likewise engaged in sale of cosmetics and other toilet preparations
in commerce among the various States and in the District of Columbia—

(a) Sola their “Evening in Paris Talcum” in glass containers with label dis-
Playing words “Evening in Paris, BOURJOIS, New York—Paris,” and
enclosed in cardboard containers similarly displaying aforesaid words,
together with depiction of certain scenes peculiar to Paris, and including
the Eiffe] Tower, notwithstanding fact talcum powder in question was com-
bounded and processed from separately imported ingredients and assembled
and packaged for sale and distribution at factory, in this country, of sald
first-named corporation;

Represented, in various periodicals, including magazines of Nation-wide

circulation, and in rewspapers of wide interstate circulation, and in adver-

tising matrices sent for reproduction to retailers throughout the United

States, that preparation first sold by them under designation “Barbara

Gould Irradiated Skin Food” and thereafter, substantially unchanged, as

“Parbara Gould Irradiated Skin Cream,” had been irradiated with ultra-

‘:‘016‘1: rays, and that, applied to the skin, said “Food” released rays of

ll.ght and sunlight of therapeutic and beneficial value, and that its said

sm.lilarly designated “Irradiated Face Powder,” and its said “Irradiated

Sk_m Food,” were beautifying, stimulating, and beneficial in treatment of

skin, by reason of such ultra-violet irradiation, and that its aforesaid skin

¢ream, by reason of such treatment, and as a consequence thereof, released,

When applied to skin, atomic oxygen, which was absorbed thereby, and

tlfls conferred upon users thereof therapeutic and beneficial results, facts

;):l“jg brocesses used in compounding said products did not and do not

ave result of causing them to absorb and retain, and, upon use, emit

Sufficient ultra-violet rays to be beneficial in treatment of skin, and said

1
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“Face Powder,” “Skin Food,” and “Skin Cream” gave out no radiation
whatever, nor ultra-violet rays or sunlight or light or re-irradiation of
any kind, and emitted no form of light rays;
Represented, through inclusion of words “Skin Food” in aforesaid desig-
nation of their above referred to product, that said@ “Irradiated Skin Food”
possessed such properties as to constitute a food for the skin or tissues,
and that said preparation awakened and restored the youth glands of the
skin, facts being it did not possess such properties or characteristics as to
constitute such a food, did not serve to furnish nourishment to skin, body
has no “youth glands,” and no glands thereof were restored or revived by
use of its products or preparations externally applied; and

(d) Displayed and made use of name “Barbara Gould,” as above indicated, in
connection with its aforesaid products, and represented that their said
products were developed or discovered after research or experimentation
by said Barbara Gould, or that said Barbara Gould collaborated with a
scientist or scientists in developing or originating such products, through
such statements ag “After extensive research and experiment in her labora-
tories, Barbara Gould, internationally known Beauty Counsellor, has
developed this fine face powder. * * *” “This new Barbara Gould Skin
Food * * *” “Barbara Gould Says: ‘My Irradiated Skin Food gently,
safely, supplies tiny rays of light to your skin',” etc., and * ‘If ultra-violet-
rays should be introduced into a beauty cream how marvelous that would
be for a woman’s skin!’ thought Barbara Gould. So, in collaboration with
a scientist in a great Eastern University she developed her new Irradiated
Skin Food,” etc., facts being name was fictitious and was an alias for an
otherwise named person who, at one time, was in their employ as beauty
counsellor, and person referred to did not discover or develop products in
question, had no scientific degree or degrees, was not skilled in scientific
preparation of cosmetics, and had no special knowledge regarding thera-
peutic effect of ultra-violet rays;

With capacity and tendency to mislead purchasing publie into mistakenly believ-
ing that said “Food” gave nourishment to, and acted as a food for, the
skin, and to confuse and mislead members of such public into erroneous
belief that there were glands in the body which would be restored and
revived through use of such products, variously developed, as above noted,
by supposed Barbara Gould as a person of special gkill and knowledge
regarding the therapeutic effect of ultra-violet rays on the skin, etc,, and
who, by reason thereof, had incorporated, with beneficial results noted,
sunlight and ultra-violet rays into aforesaid product, and that users thereof,
through such emission of ultra-violet rays and release of atomic oxygen,
would benefit and receive results similar to those obtained from exposure
to natural sunshine and from ultra-viclet rays, and that talecum powder
above referred to was made in France and imported to the United States,
and to induce members of purchasing public to buy and use aforesaid
preparation because of erroneous beliefs thus brought about, and with
effect, by reason of belief of substantial portion of purchasing publie, and
preference of many thereof, and supposed properties or source or origin,
as case might be, of aforesaid preparations, of giving added sales value
thereto, and with capacity and tendency further unfairly to divert trade
to them from their competitors above referred to, of whom some do not
in any manner misrepresent the therapeutic value or effect of their said
preparations, nor place of origin thereof:

~
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BOURJOIS, INC., ET AL, 3

1 Complaint

Held, That such acts and practices were to the prejudice of the public and
competitors and constituted unfair methods of competition.

Before Mr. John W. Norwood, trial examiner.
Mr. Astor Hogg for the Commission.
Olvany, Eisner & Donnelly, of New York City, for respondents.

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
te{n’ber 26, 1914, entitled “An Act to create a Federal Trade Com-
Mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission having reason to believe that Bourjois,

ne., a corporation, and Barbara Gould Sales Corp., a corporation,
ereinafter referred to as respondents, have been and now are using
unfair methods of competition in commerce as “commerce” is defined
In said act, and it appearing to the Commission that a proceeding by
1t in respect thereof would be to the public interest, hereby issues its
Complaint, stating its charges in that respect as follows:
. Paracrarm 1. Respondent, Bourjois, Inc., is a corporation organ-
1zed, existing and doing business under and by virtue of the laws of
he State of New York, with its factory located at Rochester in said
ta.te and its office and principal place of business located at 35 West
hirty-fourth Street, New York, in said State. Respondent, Barbara

OI}Id Sales Corp., is a corporation organized, existing, and doing

USIness under and by virtue of the laws of the State of New York,
With itg principal place of business located at 35 West Thirty-fourth
treet, in the city of New York in said State. The stock of respond-
nt, Barbara Gould Sales Corp. is wholly owned by respondent, Bour-
1015, Inec., and it, Barbara Gould Sales Corp., is a selling agent of
tespondent, Bourjois, Inc., and is completely dominated and con-
rolled by respondent, Bourjois, Inc. Respondent, Bourjois, Inc., has
me;n for more than one year last past,-and now is,.engaged in the
SaIHUfactlfre 'of (fosmetics and other .t01let Preparatlons and m the
. ¢ and distribytion of same through its selling agent and subsidiary,
*Spondent Barbara Gould Sales Corp., and now causes, and for more
&n?in};)ne Year last past has caused, its said products Whel.l sold by it
said Y respondent Barbara Gould Sales Corp. to be shipped from
Place of business in the State of New York to the purchasers
Vairiz()f’ Some Jocated in the State. of New York anfl others l.oca.ted in

ol ufli)‘other Stat_es of the United States and in the District of
past Mbla. There is now, and has been for more than one year last

. & constant current of trade in commerce between and among the
Ous States of the United States and in the District of Columbia

vari
1 »
% said produets sold by the respondents.
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Respondents are now, and for more than one year last past have
been, in substantial competition with other corporations, partner-
ships, persons, and firms engaged in the sale of similar products in
commerce between and among the various States of the United States
and in the District of Columbia.

Par. 2. In the course and conduct of their business, as described
in paragraph 1 hereof, respondents adopted and now use, as and for
their trade names for certain of their products the words “Barbara
Gould Irradiated Skin Food,” “Barbara Gould Irradiated Skin
Cream,” “Evening In Paris Talcum,” “Talc Soir de Paris,” and
“Barbara Gould Irradiated Face Powder,” and cause said trade
names to appear prominently displayed in their advertisements and
advertising matter, letterheads, and stationery; on labels affixed to
the containers in which said products are packed, sold, and dis-
tributed; and on the wrappers in which said containers are packed.
The respondents also cause the words “London,” “New York,”
“Paris,” “Barcelona,” “Buenos Aires,” “Mexico,” and “Havana” to
appear prominently displayed on such labels.

Par. 3. For a good many years a substantial portion of the pur-
chasing public has been led to believe, and does believe, that exposure
of the human body to the natural sunshine and to ultra-violet rays
produces beneficial results to the skin.

Perfumes, cosmetics, and other toilet preparations manufactured
or compounded in London, Paris, Barcelona, Buenos Aires, Mexico,
and Havana and imported into the United States have for many
years enjoyed widespread popularity and goodwill among the trade
and the consuming public throughout the United States, many of
whom consider and believe that perfumes, cosmetics and other toilet
preparations manufactured or compounded in Paris, London, Barce-
lona, Buenos Aires, Mexico, or Havana and other foreign countries,
are superior in quality and other desired characteristics to such com-
modities manufactured in the United States. Many of the consum-
ing public throughout the United States purchase perfumes,
cosmetics, and other toilet preparations manufactured in foreign
countries and imported into the United States in preference to per-
fumes, cosmetics, and other toilet preparations manufactured in the
United States.

Par. 4. In and by the use of the words “Evening In Paris Tal-
cum,” “Talc Soir de Paris,” and other labels of the products sold
and distributed as aforesaid, respondents impliedly represent that
the products so labeled, sold and distributed by them have been
manufactured in Paris, France, and imported into the United States,
when, as a matter of fact, said products so labeled, sold, and dis-
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Fributed were not manufactured in Paris, France, or any other place
In France and then imported into the United States but on the
contrary were manufactured and compounded in the United States.
In anq by the use of the words “London,” “New York,” “Paris,”
‘_‘Barcelona,” “Buenos Aires,” “Mexico,” and “Havana,” respondents
Impliedly represent, that they have factories located at those places
where the products sold by them bearing such words have been
Manufactured and imported into the United States, when, in truth
and in fact respondents do not have factories or laboratories at Lon-
don, or Paris, or Barcelona, or Buenos Aires, or Mexico, or Havana,
and said products were not manufactured at such places, but on the
contrary were manufactured in the United States.
_ Par. 5, In the course and conduct of their business, as described
I paragraph 1 hereof, in soliciting the sale of and selling their said
Products, respondents now represent and for more than one year
1"_‘St past have represented in various periodicals, including maga-
Zines and newspapers having a wide interstate circulation, the
fo“OWing:

Beautif‘ying, stimulating and beneficial to the skin—DBarbara Gould Irradiated
Face Powdger * * +

After extensive research and experiment in her laboratories, Barbara Gould,
nternationally known Beauty Counsellor, has developed this fine face powder.

most refreshing effect is obtained with this powder which is irradiated with
Ultra-viplet rays to be had in your skin tone.

BARBARA GOULD

(Pictorial representation of two jars showing labels reading “Barbara Gould
Irradiated Skin Food.”)

gi;l_‘his new Barbara Gould Skin Food, being irradiated with vitalizing health-
ma;:g ultra-violet rays, performs wonders in the way of improving your skin
JXIng it finer and even more tempered and causing unsightly blemishes to
1sappear * *
slmshine While You Sleep Without Tanning Your Skin. New Irradiated
kin Fooq By Barbara Gould.
Violztrbnra Gould’s New Skin Food slowly, gently, safely applies tiny ultra-
feol thMYS to your skin all night long but you cannot see them * * * or
ey em! They do not tan the skin like the ultra-violet rays of the sun, nor do
ben &lve you a sunburn! So mild are the rays, however, that they give only
efits to your skin.
80 (;:;‘;Cﬂy irradiated with ultra-violet rays, That is why beauty results show
Skin FCkly 50 shortly after you have begun to use Barbara Gould Irradiated
00d * * =

Barbara Gould Says:
N .
_Iy Irradmted Skin Food gently, safely, supplies tiny rays of light to your

n .
R 8ll night long! You cannot see them or feel them but they reawaken
Youth glandg of your skin!
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A beauty cream irradiated with ultra-violet rays—what marvelons things
that would do for a woman, said Barbara Gould.

If ultra-violet rays should be introduced into a beauty cream how marvelous
that would be for a woman’s skin! thought Barbara Gould. So, in collabora-
tion with a scientist in a great Eastern University she developed her new Ir-
radiated Skin Food, into which is introduced just the right amount of ultra-
violet rays to benefit the skin, without including “tan” or sunburn.

Barbara Gould Irradiated Skin Food * * * actually contains the health-
giving rays of sunlight * * * all night long it softly sheds its invisible
tiny rays into the depths of every pore—gently coaxes tired, sluggish glands to
normal vigor and health * * * the gentlest, safest of sun treatments.

All said representations and statements, together .with other state-
ments not herein detailed, purported to be descriptive of respondents’
products and of the beneficial results that may reasonably be expected
to be obtained by the users of said products.

Par. 6. In truth and in fact the representations made by the
respondents in aid of the sale of their products are grossly exag-
gerated, false, misleading and incorrect. The product sold and dis-
tributed under the trade name of Barbara Gould Irradiated Skin
Food did not and does not possess such properties or characteristics
as to be a food for the human skin or tissues. There are no such
glands in the human body as “youth glands.” The name of Bar-
bara Gould was and is a fictitious name and an alias for one Ruth
Frances, who is employed by said respondents as a beauty counsellor,
and she did not discover or develop such products, and she has no
scientific degrees and is not skilled in the scientific preparation of
cosmetics, and has no special knowledge regarding the therapeutic
effect of ultra-violet rays. The process used in compounding said
products did not and does not have the result of causing them to
absorb, retain, and, upon use, emit sufficient ultra-violet rays to be
beneficial in the treatment of the human skin.

Par. 7. The use of the trade name “Barbara Gould Irradiated Skin
Food” has a capacity and tendency to deceive the purchasing public
into believing that the products sold by respondents give nourishment
to and acts as a food for the human skin. The representations of
respondents as hereinabove set forth and other similar represen-
tations made by the respondents have had and do have the tendency
and capacity to confuse, mislead, and deceive members of the pur-
chasing public into the erroneous belief that there are glands in the
human body known as “youth glands,” which will be restored and
revived if respondents’ products are used; that the alleged Barbara
Gould, in the employ of respondents, after extensive research and
experiments, developed the talcum powder “Barbara Gould Irra-
diated Face Powder,” and that she has special skill and knowledge



- BOURJOIS, INC., ET AL. 7
1 Findings

regarding the therapeutic effect of ultra-violet rays on the human
skin and by her skill and knowledge has incorporated natural sun-
shine and ultra-violet rays into the products sold by respondents,
which products, if applied to the skin will produce beneficial results;
that the products sold by the respondents contain and, when applied
to the human skin, emit sufficient violet rays to be beneficial in the
treatment of the human skin; that the products sold by respondents
and especially those designated by them as “Evening In Paris Tal-
Cum,” “Tale Soir de Paris,” were manufactured in France and
Imported into the United States, and that the products labeled with
the words “London,” “Paris,” “Barcelona,” “Buenos Aires,” “Mexico,”
and “Havana” were all products manufactured in respondents’ fac-
tories or laboratories in either London, Paris, Barcelona, Buenos
Alres, Mexico, or Havana, and were products imported into the
United States from foreign countries; that users of said products will
Teceive beneficial results and results similar to those received from
Natural sunshine and from ultra-violet rays.

The said representations of respondents have had and do have the

tendency and capacity to induce members of the purchasing public to
Uy and use said preparations because of the erroneous beliefs
€hgendered, as above set forth, and as a result thereof to unfairly
fll\’ert trade to respondents from competitors engaged in the sale, in
Interstate commerce, of similar competing preparations who truth-
fully represent the origin of and the therapeutic value of their
Tespective products. As a further result thereof injury has been and
1S now being done by respondents to competitors in commerce as
ereinabove set out.

There are among the competitors of respondents, as mentioned in
I{aragmph 1 hereof, many who sell and distribute in commerce
Similar preparations who do not misrepresent the origin or place of
Manufacture of such products or the properties or qualities, or thera-
Peutic virtues or effects of their said competing products.

Par, 8. The above alleged acts and practices of respondents are
all to the prejudice of the public and the respondents’ competitors,
and constitute unfair methods of competition in commerce within the
Mtent anq meaning of Section 5 of an Act of Congress approved

®btember 26, 1914, entitled “An Act to create a Federal Trade Com-
Mission, to define its powers and duties, and for other purposes.”

Rerort, FiINpINGS As To THE FacTts, Axp OrpER

te Pll)ll‘suant to the provisions of an Act of Congress approved Sep-
m;n er 26, 1014, entitled “An Act to create a Federal Trade Com-
SS1on, to define its powers and duties, and for other purposes,”
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the Federal Trade Commission, on June 9, 1936, issued, and sub-
sequently served, its complaint in this proceeding upon respondents
. Bourjois, -Inc., and Barbara Gould Sales Corporation, charging
them with the use of unfair methods of competition in commerce in
violation of the provisions of said act. After the issuance of said
complaint and the filing of respondents answer thereto, testimony
and other evidence in support of the allegations of said complaint
were introduced by Astor Hogg, attorney for the Commission, before
John W, Norwood, an examiner of the Commission theretofore
duly designated by it, and in opposition to the allegations of said
complaint by Mark Eisner, attorney for respondents, and said testi-
mony and other evidence were duly recorded and filed at the office
of the Commission. Thereafter, the proceeding regularly came on
for final hearing before the Commission on the said complaint, the
answer thereto, testimony and other evidence, briefs in support of
the complaint and in opposition thereto, and the oral arguments of
counsel aforesaid, and the Commission having duly considered the
same and being now fully advised in the premises finds that this
proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracrapu 1. Respondent Bourjois, Inc., is a corporation organ-
ized, existing and doing business under the laws of the State of New
York, with its oflices and principal place of business located at 35
West Thirty-fourth Street, city of New York, in said State. The
stock of respondent Barbara Gould Sales Corporation is wholly
owned by respondent Bourjois, Inc. Respondent Bourjois, Inc., has
been for more than one year last past, and now is, engaged in the
manufacture of cosmetics and other toilet preparations at its factory
located at Rochester, N. Y., and in the sale and distribution of said
products to and through its subsidiary, Barbara Gould Sales Cor-
poration, and through other subsidiaries. Respondent Barbara
Gould Sales Corporation is a corporation organized, existing and
doing business under and by virtue of the laws of the State of New
York, with its principal place of business located at 35 West Thirty-
fourth Street in the city of New York, in said State.

Respondents cause, and for more than one year last past have
caused, their said products, when sold by them, to be shipped from
said places of business in the State of New York to the purchasers
thereof, some located in the State of New York and others located in
various States of the United States other than the State of New York,
and in the District of Columbia.
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There is now, and has been for more than one year last past, a con-
stant current of trade and commerce hetween and among the various
States of the United States and in the District of Columbia in said
Products sold by the respendents. Barbara Gould Sales Corpora-
tion purchases the products sold by it exclusively from Bourjois, Inc.,
taking deliveries from Rochester, N. Y., to New York city and Chi-
cago, I1l. TFrom these cities it ships said merchandise to purchasers
located in every State of the United States,

Respondents are now, and for more than one year last past have
been, in substantial competition with other corporations and with
Partnerships, persons, and firms engaged in the sale of cosmetics and
other toilet preparations in commerce between and among the various
States of the United States and in the District of Columbia.

Par. 2. During the year 1935 and prior thereto, respondents man-
ufactured and sold a skin preparation under the trade name and
brand “Barbara Gould Irradiated Skin Food.” On or about J uly 1,
1935, the label on said product was changed and substantially the
iﬁlne product was labeled, branded and marketed by respondents as

B_ﬂrbara Gould Irradiated Skin Cream.” During the year 1935 and
Prior thereto, respondents manufactured and sold a face powder
Which they labeled and branded as “Barbara Gould Irradiated Face

Owder,” Respondents have manufactured and sold, and do now
Manufacture and sell, a taleum powder which they brand and label
s “Evening in Paris Taleum.”

Par. 3. The taleum powder designated “Evening in Paris Tal-
s:;?i” Is placed in a glass container to which is attached a label that

s
Evening
In Paris

BOURJOIS
New York—Paris

The saiq glass container of talcum powder is enclosed in a card-
0Ard container on which appear the words

Evening

in Paris

BOURJOIS
New York — Paris
?\33;}’1’1 which cardboard conta‘i.ner appear certain .lineal.outline scenes
owen llnay be .observe?d only in Paris, France, including the Eiffel
ocated in Paris, France.

in th;l ;1 In the course and .cc?n.duct of their businessgs, as dtascribed
uete de?raph 1 }‘I‘EI‘GOf, in soliciting the. sale of and selling ’thelr prod-
ould ilgnat.ed an“-bara Gould Irradiated Face Powder,’. “Barba?a.
rradiated Skin Food,” and “Barbara Gould Irradiated Skin
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Cream,” respondents represented in various periodicals including
magazines having a nation-wide circulation and in newspapers hav-
ing a wide interstate circulation, and through advertising matrices
sent to retailers throughout the United States to be reproduced, as

follows:

1. Beautifying, stimulating and beneficial to the skin—Barbara Gould Irra-
diated FFace Powder * * * After extensive research and experiment in her lab-
oratories, Barbara Gould, internationally known Beauty Counsellor, has
developed this fine face powder. A most refreshing effect is obtained with this
powder which is irradiated with ultra-violet rays to be had in your skin tone.

2. BARBARA GOULD

(Pictorial representation of two jars showing labels reading “Barbara Gould
Irradiated Skin Food.”) This new Barbara Gould Skin Food, being irradiated
with vitalizing, health-giving ultra-violet rays, performs wonders in the way
of improving your skin, making it finer and even more tempered and causing
unsightly blemighes to disappear *** Sunshine While You Sleep Without Tan-
ning Your Skin. New Irradiated Skin Food by Barbara Gould.

Barbara Gould’s New Skiu Food slowly, gently, safely applies tiny ultra-
violet rays to your skin all night long but you cannot see them * * * or feel
them! They do not tan the skin like the ultra-violet rays of the sun, nor do
they give you a sunburn! So mild are the rays, however, that they give only
benefits to your skin.

Directly irradiated with ultra-violet rays. That is why beauty results show
80 quickly so shortly after you have begun to use Barbara®Gould Irradiated

Skin Food * * »
3. Barbara Gould Says:

“My Irradiated Skin Food gently, safely, supplies tiny rays of light to your
skin all night long! You cannot see them or feel them but they reawaken the
youth glands of your skin!

“A beauty cream irradiated with ultra-violet rays—what marvelous things
that wonld do for a woman,” said Barbara Gould.

“If ultra-violet rays should be infroduced into a beauty cream low marvelous
that would be for a woman's skin!” thought Barbara Gould. 8o, in collabora-
tion with a scientist in a great Eastern University she developed her new Irra-
diated Skin Food, into which is introduced just the right amount of ultra-
violet rays to benefit the skin, without including ‘“‘tan” or sunburn.

Barbara Gould Irradiated Skin Food * * * actually contains the health-
giving rays of sunlight * * * all night long it softly sheds its invisible tiny
rays into the depths of every pore—gently coaxes tired, sluggish glandy to
normal vigor and health * * * the gentlest, safest of sun treatments,

4. Barbara Gould Irradiated Skin Cream has a normalizing effect on all
types of skin. This is brought about through the atomic oxygen element of
the cream which Is imparted to it by the irradlation of ultra-violet rays.
U. V. R, This cream has a revitalizing rejuvenating and normalizing effect
on all skins—

Due to irradiation with ultra-violet rays, this cream literally teems with
oxygen atoms. They, too, are released to your skin—touning, invigorating and

generally building up normal health,
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Par. 5. In the manner and by the means aforesaid, respondents
Yepresent that their taleum powder designated “Evening in Paris Tal-
cum” and sold and distributed by them, was, and is, manufactured
in France and imported into the United States; that their product,
“Barbara Gould Irradiated Skin Food” was a beauty cream irradi-
ated with ultra-violet rays, which, when applied to the skin, released
rays of light and sunlight to the skin, which were of therapeutic and
beneficial value; that “Barbara Gould Irradiated Skin Food” pos-
Sessed such properties and characteristics as to be a food for the
human skin; that “Barbara Gould Irradiated Skin Food” awakened
and restored the youth glands of the skin; that one Barbara
Gould, an internationally known beauty counsellor, had developed
the products “Barbara Gould Irradiated Face Powder” and
“Barbara Gould Irradiated Skin Food,” which products were
beautifying, stimulating and beneficial in the treatment of the
skin by reason of the fact that they had been irradiated with
ultra-violet rays; that the product “Barbara Gould Irradiated
Skin Cream” had been irradiated with ultra-violet rays and, as a
Consequence, released atomic oxygen, when applied to the skin, which
Was absorbed through the skin and that by reason thereof, therapeutic
and beneficial results were received by the users of such cream.

The representations made by the respondents as aforesaid are mis-
}?ﬂding,'for the following reasons: The talcum powder designated as
"Evening in Paris Taleum” was not manufactured in France and im-
borted into the United States, but on the contrary was manufactured
at Rochester, N. Y. The ingredients of the “Evening in Paris Tal-
Cum” are separately imported into the United States and compounded
and  processed into the completed product, then assembled and
Packaged for sale and distribution at the factory of respondent
‘ ourjois, Inc., located at Rochester, N. Y. The product designated
‘Barbara Gould Irradiated Skin Food” does not possess such prop-
€rties or characteristics as to be a food for the human skin or tissues.
’Such product did not serve to furnish nourishment to the skin,

‘hel‘e are no such glands in the human body as “youth glands.”

lands in the human body are not restored or revived by the use of
Tespondents’ products or by the use of any preparations applied ex-
€rhally, The processes used in compounding said products did not,
and do not, have the result of causing them to absorb, retain and, up-
N use, emit sufficient ultra-violet rays to be beneficial in the treat-
Ment of the human skin. As a matter of fact, it has been conclusively
S}‘O“’n, and the Commission finds, that “Barbara Gould Irradiated
‘dce Powder,” “Barbara Gould Irradiated Skin Food,” and “Bar-
Ta Gould Irradiated Skin Cream” give out no radiation whatever,
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neither do they give out any ultra-violet rays or sun rays or light
or re-irradiation of any kind. They emit no form of light rays.

The name “Barbara Gould” is a fictitious name used by respond-
ents and the name “Barbara Gould” was an alias for Ruth Frances
who, at one time, was employed by respondents as a beauty counsellor.
She did not discover or develop such products and she has no scien-
tific degree or degrees and is not skilled in the scientific preparation
of cosmetics and has no special knowledge regarding the therapeutic
effect of ultra-violet rays.

Par. 6. For a good many years a substantial portion of the pur-
chasing public has been led to believe, and does believe, that exposure
of the human body to the natural sunlight and to ultra-violet rays
produces beneficial results. To represent a cosmetic as one which
emits ultra-violet rays or sunshine causes such cosmetic to have an
added sales value. '

Perfumes, cosmetics and other toilet preparations manufactured
in France and imported into the United States have for many years
enjoyed prosperity and good-will among the trade and consuming
public throughout the United States. Many of the consuming pub-
lic throughout the United States purchase perfumes, cosmetics and
other toilet preparations manufactured in France and imported into
the United States in preference to perfumes, cosmetics and other toilet
preparations manufactured in the United States. Domestic cosmet-
ics labelled as of French origin causes such cosmetics to have added
sales value and enables dealers in the cosmetics so labelled to sell
same more readily than would otherwise be the case.

Par. 7. The use of the trade name “Barbara Gould Irradiated
Skin Food” had the capacity and tendency to mislead the purchasing
public into mistakenly believing that said product sold by respond-
ents gave nourishment to and acted as a food for the human skin.
The representations of respondents as hereinabove set forth have
had, and do have, the tendency and capacity to confuse and mislead
members of the purchasing public into the erroneous belief that
there are glands in the human body known as “Youth glands” which
will be restored and revived if respondents’ products are used; that
the alleged Barbara Gould employed by respondents, after extensive
research and experiments, developed the products “Barbara Gould
Irradiated Face Powder” and “Barbara Gould Irradiated Skin
Food,” that she had special skill and knowledge regarding the thera-
peutic effect of ultra-violet rays on the human skin and by her skill
and knowledge had incorporated natural sunlight and ultra-violet
rays into said products which, if applied to the skin, would produce
beneficial results; that the products designated “Barbara Gould
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Irradiated Face Powder,” “Barbara Gould Irradiated Skin Food,”
and “Barbara Gould Irradiated Skin Cream,” when applied to the
human skin, would emit ultra-violet rays and release atomic oxygen
which would be absorbed through the skin, all of which would be
beneficial in the treatment of the human skin and that users of said
products would receive beneficial results and results similar to those
received from exposure to natural sunshine and from ultra-violet
rays; that the product designated “Evening In Paris Talcum” was
manufactured in France and imported into the United States. -

The said representations of respondents have had and now have
the tendency and capacity to induce members of the purchasing
public to buy and use said preparations because of the erroneous
beliefs brought about as above set forth. The representations made
by respondents as aforesaid have the capacity and tendency unfairly
to divert trade to respondents from competitors herein referred to,
some of which said competitors do not in any manner misrepresent
the therapeutic value or effects of said preparations nor the place
of origin of such products.

CONCLUSION

The aforesaid acts and practices of the respondents Bourjois, Inc.,
and Barbara Gould Sales Corporation are to the prejudice of the
public and of respondents’ competitors and constitute unfair methods
of competition in commerce within the intent and meaning of Sec-
tion 5 of an Act of Congress, approved September 26, 1914, entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answers of respond-
ents, testimony and other evidence taken before John . Norwood, an
examiner of the Commission theretofore duly designated by it, in
support of the allegations of said complaint and in opposition there-
to, briefs filed herein, and oral arguments by Astor Hogg, counsel
for the Commission, and Mark Eisner, counsel for the respondents,
and the Commission having made its findings as to the facts and its
conclusion that said respondents have violated the provisions of an
Act of Congress approved September 26, 1914, entitled “An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

It is ordered, That the respondents, Bourjois, Inc., and Barbara
Gould Sales Corporation, corporations, their respective officers, rep-

160451™—39—voL, 26——4
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resentatives, agents, and employees, in connection with the offering
for sale, sale and distribution of cosmetics and other toilet prepara-
tions in interstate commerce or in the District of Columbia, do forth-
with cease and desist from:

1. Representing, directly or indirectly, that said products con-
tain any beneficial elements of the natural rays of the sun, or that
the use of said products will bring the beneficial effects of sunshine
to the users thereof, or that said products emit or give off ultra-
violet rays or any other rays which are beneficial in the treatment
of the human skin;

2. Representing in any manner that their face creams when ap-
plied to the skin, release oxygen which is absorbed through the skin
or that said creams are beneficial in the treatment of the human
skin by reason thereof; :

3. Representing, through the use of the words “skin foods” or
any other word or words of similar import to describe or designate
their products, or in any manner, that the product designated “Bar-
bara Gould Irradiated Skin Food” or said product under any other
designation or any other product containing similar ingredients and
having substantially similar properties, possesses such properties as
to be a food for the human skin or tissues;

4. Representing in any manner that any of their said products
will reawaken or restore so-called “youth glands” or any other glands;

5. Representing in any manner that their products were developed
or discovered after research or experimentation by one Barbara
Gould, or that Barbara Gould collaborated with a scientist, or scien-
tists, in developing or originating any of such products;

6. Using the word “Paris” or “France,” or any other word or
words, or any design, outline, symbol, or illustration suggesting
Trench origin to advertise, brand, label, designate, or otherwise de-
scribe talcum powder, cosmetics or toilet preparations compounded,
bottled, packaged, and assembled in the United States solely from
imported ingredients without clearly stating in immediate connec-
tion and conjunction therewith in letters of equal size and conspicu-
ousness that said products were compounded, bottled, packaged and
assembled in the United States.

It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which thev have complied with this order.
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Syllabus

INn THE MATTER OF

FRIEDA WOLCHIN, INDIVIDUALLY AND TRADING AS
WRIGHT MANUFACTURERS DISTRIBUTING COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REZARD TO THE ALLEGED VIO-LATION OF
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Dbckct 3177. Complaint, July 20, 1937—Dccision, Dec. 4, 1937

Where an individual engaged iu sale and distribution of clocks, in commerce
among the various States, and in furnishing her customers and prospective
customers with push cards for use in sale of her said clocks, in accordance
with said eards’ explanatory legend, under which amount paid for chance
was dependent upon number disclosed under card’s discs, receipt of clock
was dependent upon chance selection of feminine name corresponding to
that disclosed under master seal after sale of all discs, and operator of
card was compensated by receipt of one of such articles; in soliciting
sale of and in selling and distributing her said products—

Made use of, and sold same under and through, method and plan involving
distribution of said clocks to purchasing public by means of lottery scheme
or gift enterprise, through sale thereof in accordance with push cards
aforesaid and under scheme or plan, in accordance with explanatory
legend contained thereon, by which amount paid for chance to receive
clocks thus sold was dependent on particular number concealed under and
disclosed by removal of card’s various discs and receipt of clock was con-
tingent upon selection of name of girl corresponding to that concealed
under master seal, and operator was similarly compensated by receipt of
such an article, and thereby supplied to and placed in hands of others
means of conducting lotteries in sale of her merchandise in accordance
with such plan, in violation of public policy long recognized by the common
law and in eriminal statutes, and contrary to established public policy of
the United States Government, and in competition with many who are
unwilling to adopt and use said or any plan involving game of chance or
sale of a chance to win by chance, or any other method contrary to publie
policy, and refrain therefrom;

With result that many persons were attracted by her said method and element
of chance involved in sale of clocks to purchasing publie, and game of
chance, or sale of a chance to procure such article at price much less
than normal retail price thereof, and were induced to buy and sell her said
merchandise in preference to that offered and sold by competitors who did
not use same or equivalent methods, and of diverting trade and custom to
her from her said competitors:

fleld, That such acts and practices were to the prejudice of the public and com.
petitors and constituted unfair methods of competition.

Mr, Henry C. Lank and Mpr, P. C. Kolinski for the Commission.
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CoMPLAINT

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission, having reason to believe that Frieda
Wolchin, individually and trading as Wright Manufacturers Dis-
tributing Company, hereinafter referred to as respondent, has been
and is using unfair methods of competition in commerce, as “com-
merce” is defined in said act, and it appearing to the said Commis-
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that respect
as follows:

Paracraru 1. The respondent is an individual, doing business
under the name and style of Wright Manufacturers Distributing
Company, with her principal office and place of business located at
418 South Wells Street, Chicago, Ill. She is now, and for some time
last past has been, engaged in the sale and distribution of clocks in
commerce between and among the various States of the United
States. She causes and has caused said products when sold to be
shipped or transported from her place of business in the State of
Illinois to purchasers thereof in Illinois and in other States of the
United States at their respective points of location. There is now,
and has been for some time last past, a course of trade and com-
merce by said respondent in such merchandise between and among
the States of the United States. In the course and conduct of said
business, respondent is in competition with other individuals and
with partnerships and corporations engaged in the sale and distri-
bution of similar or like articles of merchandise in commerce be-
tween and among the various States of the United States.

Par. 2. In the course and conduct of her business, as described in
paragraph 1 hereof, the respondent, in soliciting the sale of and in
selling and distributing the said clocks, has furnished her customers
and prospective customers with a device commonly called a “push
card,” the use of which in connection with the sale and delivery to
the purchasing public by the method or plan suggested by respondent
involves the distribution of said clocks to the purchasing public by
means of a lottery scheme or gift enterprise. The method or sales
plan suggested by respondent was and is substantially as follows:

The said push card has a number of partially perforated discs, and
concealed within each disc is a number; directly above each disc is a
girl’s name. The said push card also has a magter seal, and con-
cealed within such master seal is a name corresponding to one of the
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names on the card. Purchasers select one of the discs and remove the
same, disclosing the number thereunder. Persons selecting numbers
from 1 to 29 pay in cents the amount of such number, and persons
selecting numbers over 29 pay 29¢. The push card bears a legend
informing purchasers and prospective purchasers of the plan or
method by which said push card is operated and by which the clocks
described thereon are to be distributed. YWhen all of the discs have
been selected and the master seal removed, the person who selected
the name corresponding to the name under the master seal receives
one of the clocks heretofore referred to without further charge, and
the person, salesman, agent, or representative soliciting sales by
means of said card, as above described, receives one of the clocks here-
tofore referred to without further charge or additional service. The
numbers under the names are concealed from purchasers and prospec-
tive purchasers, and they do not know how much they will have to
pay for the privilege of selecting a particular name until the selection
has been made and the disc removed. The name under the master
seal is concealed from purchasers and prospective purchasers until
all of the discs have been selected. Thus, customers selecting names
which do not correspond with the name under the master seal receive
nothing but the privilege of making a selection for the money they
pay. The person selecting the name corresponding to the name under
the master seal receives one of the clocks for a price not exceeding
29¢, which is less than the normal retail price of such clocks. The
purchasing public is thus induced and persuaded into purchasing
pushes from said card in the hope of selecting a prize-winning name
and thus obtaining a clock for a price of 29¢ or less. The said clocks
are thus distributed to the purchasing public wholly by lot or chance,
and the amount which the customer pays for a chance is determined
wholly by lot or chance.

Par. 3. The persons to whom respondent furnishes the said push
cards use the same In purchasing, selling, and distributing respond-
ent’s merchandise in accordance with the aforesaid sales plan.
Respondent thus supplies to and places in the hands of others the
means of conducting lotteries in the sale of her merchandise in accord-
ance with the sales plan hereinabove set forth. The use by respond-
ent of said method in the sale of her merchandise and the sale of
such merchandise by and through the use thereof and by the aid of
said method, is a practice of the sort which the common law and
criminal statutes have long deemed contrary to public policy, and is
contrary to an established public policy of the Government of the
United States.
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Par. 4. The sale of clocks to the purchasing public in the manner
above alleged involves a game of chance or the sale of a chruce to
procure a clock at a price much less than the normal retair price
thereof. Many persons, firms, and corporations who sell or distribute
such merchandise in competition with respondent, as above alleged,
are unwilling to adopt and use said method or any method involving
a game of chance or the sale of a chance to win something by chance
or any other method that is contrary to public policy, and such com-
petitors refrain therefrom. Many persons are attracted by respond-
ent’s said method and by the element of chance involved in the sale
thereof in the manner above described, and are thereby induced to
buy and sell respondent’s merchandise in preference to merchandise
offered for sale and sold by said competitors of respondent who do
not use the same or an equivalent method. 'The use of said method
by respondent, because of said game of chance, has the tendency and
capacity to, and does, divert trade and custom to respondent from
her said competitors who do not use the same or an equivalent method.

Par. 5. The aforesaid acts and practices of respondent are all to
the injury and prejudice of the public and of respondent’s competi-
tors, and constitute unfair methods of competition in commerce with-
in the intent and meaning of Section 5 of an Act of Congress,
approved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

Report, FINDINGS A8 To THE Facts, AND OrDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission, on July 20, 1937 issued, and on
August 23, 1937 served, .its complaint in this proceeding upon re-
spondent, Frieda Wolchin, individually and trading as Wright Man-
ufacturers Distributing Company, charging her with the use of
unfair methods of competition in commerce in violation of the pro-
visions of said Act. Thereafter on October 27, 1937 respondent
filed in the office of the Commission her answer dated October 23,
1937, admitting all the material allegations of the complaint to be
true, and waiving the taking of further evidence and all other inter-
vening procedure. After the filing of said answer this proceeding
regularly came on for final hearing before the Commission on the
said complaint and answer thereto, and the Commission having
duly considered the matter and being now fully advised in the prem-
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ises, finds that this proceeding is in the interest of the public and
makes this its findings as to the facts and its conclusion drawn there-

from:
FINDINGS AS TO THE FACTS

Paracrapu 1. The respondent is an individual and was doing
business under the name and style of Wright Manufacturers Dis-
tributing Company, with her principal office and place of business
located at 418 South Wells Street, Chicago, Ill. The respondent is
now located at 3318 West Marquette Road, Chicago, Ill. Prior to
June 15, 1937 the respondent was engaged in the sale and distribution
of clocks in commerce between and among the various States of the
United States. She caused said products, when sold, to be shipped
or transported from her place of business in the State of Iilinois to
purchasers thereof in Illinois and in other States of the United
States at their respective points of location. Prior to June 15, 1937
there was a course of trade and commerce by said respondent in
such merchandise between and among the States of the United
States. In the course and conduct of said business respondent was
in competition with other individuals and with partnerships and
corporations engaged in the sale and distribution of similar or like
articles of merchandise in commerce between and among the various
States of the United States.

Par. 2. In the course and conduct of her business as described
in paragraph 1 hereof respondent, in soliciting the sale of and in
selling and distributing the said clocks, furnished her customers and
prospective customers with a device commonly called a “push card,”
the use of which in connection with the sale and delivery to the pur-
chasing public by the method or plan suggested by respondent in-
volved the distribution of said clocks to the purchasing public by
means of a lottery scheme or gift enterprise. The method or sales
plan suggested by respondent was substantially as follows:

The said pushcard had a number of partially perforated discs, and
concealed in each! disc was a number; directly above each disc was a
girl’s name. The said push card also had a master seal, and con-
cealed within such master seal was a name corresponding to one of
the names on the card. Purchasers selected one of the discs and
removed the same, disclosing the number thereunder. Persons select-
ing numbers from 1 to 29 paid in cents the amount of such number,
and persons selecting numbers over 29 paid 29¢. The push card had
printed thereon a legend informing purchasers and prospective pur-
chasers of the plan or method by which said push card was operated
and by which the clocks described thereon were to be distributed.
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When all of the discs had been selected and the master seal removed,
the person who selected the name corresponding to the name under
the master seal received one of the clocks heretofore referred to with-
out further charge, and the person, salesman, agent, or representative
soliciting sales by means of said card, as above described, received
one of the clocks heretofore referred to without further charge or
additional service. The numbers under the names were concealed
from purchasers and prospective purchasers, and they did not know
how much they would have to pay for the privilege of selecting a
particular name until the selection had been made and the disc re-
moved. The name under the master seal was concealed from pur-
chasers and prospective purchasers until all of the discs had been
selected. Thus, customers selecting names which did not correspond
with the name under the master seal received nothing but the privi-
lege of making a selection for the money they paid. The person
selecting the name corresponding to the name under the master seal
received one of the clocks for a price not exceeding 29¢, which was
less than the normal retail price of such clocks, The purchasing
public was thus induced and persuaded into purchasing pushes from
said card in the hope of selecting a prize-winning name and thus
obtaining a clock for a price of 29¢ or less. The said clocks were
thus distributed to the purchasing public wholly by lot or chance,
and the amount which the customer paid for a chance was determined
wholly by lot or chance.

Par. 3. The persons to whom respondent furnished the said push
cards used the same in purchasing, selling and distributing respond-
ent’s merchandise in accordance with the aforesaid sales plan.
Respondent thus supplied to and placed in the hands of others the
means of conducting lotteries in the sale of her merchandise in
accordance with the sales plan hereinabove set forth. The use by
respondent of said method in the sale of her merchandise, and the
sale of such merchandise by and through the use thereof and by the
aid of said method, was, and is, a practice of the sort which the
common law and criminal statutes have long deemed contrary to
public policy, and was, and is, contrary to an established public
policy of the Government of the United States.

Par. 4. The sale of clocks to the purchasing public in the manner
above alleged involved a game of chance or the sale of a chance to
procure a clock at a price much less than the normal retail price
thereof. Many persons, firms, and corporations who did and do sell
or distribute similar merchandise in competition with the respondent
as above alleged were and are unwilling to adopt and use said method
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or any method involving a game of chance or the sale of a chance
to win something by chance, or any other method that was or is
contrary to public policy, and such competitors have refrained and
do refrain therefrom. Many persons were attracted by respondent’s
said method and by the element of chance involved in the sale thereof
in the manner above described, and were thereby induced to buy and
sell respondent’s merchandise in preference to merchandise offered
for sale and sold by said: competitors of respondent who did not use
the same or an equivalent method. The use of said method by
respondent, because of said game of chance, had the tendency and
capacity to and did divert trade and custom to respondent from her
said competitors who did not use the same or an equivalent method,

CONCLUSION

The aforesaid acts and practices of the respondent Frieda Wolchin,
individually and trading as Wright Manufacturers Distributing
Company, were, and are, to the prejudice of the public and of
respondent’s competitors, and constitute unfair methods of competi-
tion in commerce, within the intent and meaning of Section 5 of an
Act of Congress, approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, and the answer filed
on October 27, 1937 by the respondent admitting all the material
allegations of the complaint to be true, and waiving the taking of
further evidence and all other intervening procedure, and the Com-
mission having made its findings as to the facts and its conclusion
that said respondent had violated the provisions of an Act of Con-
gress, approved September 26, 1914, entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”

It is ordered, That the respondent, Frieda Wolchin, individually
and trading as Wright Manufacturers Distributing Company, her
agents, representatives, and employes, in connection with the offer-
ing for sale, sale, and distribution of clocks and other merchandise
in interstate commerce, do forthwith cease and desist from:

1. Supplying to or placing in the hands of others push cards or
similar devices for the purpose of enabling such persons to dispose of
or sell, by the use thereof, clocks or other articles of merchandise;
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2. Mailing, shipping, or transporting to members of the public
push cards or similar devices so prepared or printed as to enable said
persons by the use thereof to sell or distribute clocks or other articles
of merchandise; and

3. Selling or otherwise disposing of clocks or other articles of
merchandise by the use of push cards or similar devices.

It is further ordered, That the respondent shall, within 30 days
after service upon her of this order, file with the Commission a re-
port in writing setting forth in detail the manner and form in which
she has complied with the order to cease and desist hereinabove set
forth,
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IN tHE MATTER OF

J. C. HICKSON & COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
SEC. § OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2554, Complaint, Sept. 18, 1935—Decision, Dec. 7, 1937

Where a corporation engaged in the growing and packing of citrus fruits, and
in the sale thereof to purchasers in other States and in the District of
Columbia, in substantial competition with others engaged in similar sale
and shipment—

(a) Set forth, in advertisements and on labels of crates thereof, words “Indian
River,” through statements such as “Indian River,” “Indian River Fruit
Exclusively,” “Groves and packing houses Ft. Pierce, Vero Beach, White
City, Gifford, Mims, on the Indian River,” notwithstanding fact fruit in
question was not that recognized superior quality and preferred fruit
raised in Indian River Valley, but was grown in area far distant there-
from, and it owuned no groves or packing houses at any point within afore-
said area and raised no fruit therein; and

(b) Falsely represented number of pieces of fruit contained in certain cartons
by placing thereon figure indicating that number of pieces contained therein
was greater than that of pieces of fruit actually packed therein;

With capacity and tendency to mislead purchasing public into erroneous be-
lief that fruit thus labeled was grown in Indian River Valley area, and
with effect of misleading and deceiving consuming public as to origin of
such fruit and number of pieces packed in its said cartous, and of caus-
ing substantial number of purchasing public to buy its said products be-

. cause of erroneous belief thus engendered, and of unfairly and substan-
tially diverting trade in commerce involved to it from its competitors; to
their injury and that of the public:

Held, That such acts and practices were to the prejudice of the public and
competitors and constituted unfair methods of competition.

Before Mr. John W. Addison, trial examiner.
Mr. Alden 8. Bradley and Mr. James I. Rooney for the Commis-

sion.,
Weissbuch & Silverman, of Miami, Fla., for respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that J. C.
Hickson and Company, a corporation, hereinafter referred to as
respondent, has been and is using unfair methods of competition in
commerce as “commerce” is defined in said act of Congress, and it
appearing to said Commission that a proceeding by it in respect
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thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

Paracraru 1. Said respondent, J. C. Hickson and Company, is a
corporation existing under and by virtue of the laws of the State of
Florida, having its principal office and place of business in Miami,
Fla., and has been since the issuance of its charter in the month of
July 1929, engaged in the growing, packing, shipping and selling of
citrus fruits, and in the course of the sale of said citrus fruits has
caused the same to be transported from the place of business of the
respondent in the State of Florida to the purchasers thereof located
in States other than the State of Florida and in the District of
Columbia, and has maintained a constant current of trade and com-
merce between and among the various States of the United States.

Par. 2. During the period of its corporate existence respondent has
inserted, or caused to be inserted, in advertisements published by it
the words and phrases—

Indian River
Indian River fruit
exclusively.
Indian River Fruit
Groves and packing houses
Fort Pierce, Vero Beach,
White City, Gifford, Mims
on the Indian River.
and has caused to be imprinted upon the labels and the crates of the
fruits so sold the words “Indian River.” )

The use of the words “Indian River” in connection with the
packing, shipping, or selling of fruit indicates to a substantial por-
tion of the purchasing public that the fruit so packed, shipped, and
sold was grown in that area along the eastern seaboard of the State
of Florida drained by the Indian River and which section is widely
famed for the excellence of the fruit there produced.

The effect of the use of the words as above indicated is to falsely
represent to the public that the fruits to be purchased from the re-
spondent corporation are what is known as “Indian River” fruit.

There are among the members of the purchasing public a substan-
tial number who have an actual preference and desire for fruit
characterized and known as “Indian River” fruit.

The designation of fruit as being of that class of fruit known as
“Indian River” fruit indicates to the minds of a substantial number
of the purchasing public that the fruit is of a superior quality, and
among the Industry in which respondent is engaged the superior
quality of such fruit is recognized and asserted.
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In truth and in fact, the fruits sold and offered for sale by the
respondent under the above-stated representations are grown in an
area other than that particular geographical section on the eastern
seaboard of the State of Florida drained by the Indian River, and
are principally, if not wholly, secured from Dade County, Fla.

Par. 3. During the entire period of its corporate existence the
respondent has advertised and offered for sale various packages of
crystallized fruit and other merchandise of the character and ma-
terial hereinabove described, falsely representing them to have a
content weight of one pound, two pounds, three pounds, or five
pounds, according to the various packages, when in truth and in fact
such packages fall materially short of having the weight represented
by the respondent.

Par. 4. During the entire course of its corporate existence, respond-
ent has falsely represented cartons of fruit to contain twenty pieces
of fruit, when in truth and in fact there is a substantial deviation
from such representation, the cartons of fruit so represented often
containing a number materially less than twenty pieces of fruit, and
in some instances only twelve pieces of fruit are contained in such
cartons,

Par, 5. There are among the competitors of the respondent cor-
poration a substantial number of persons, partnerships, and corpora-
tions who do not falsely represent the fruit offered by them for sale
to be of that class of fruit known as “Indian River” fruit or who do
in fact sell and offer for sale fruit grown in that territory along
the eastern seaboard of the State of Florida drained by the Indian
River, so that the same are truthfully represented or designated as
“Indian River” fruit.

There are among the competitors of the respondent various persons,
partnerships and corporations which offer for sale merchandise of
a like nature and character with that in which the respondent deals,
offering the same for sale to members of the purchasing public and
truthfully representing the proper net weight of the fruit so offered
for sale, offering the same in cartons similar to those used by the re-
spondent but truthfully representing the exact and correct weight of
the merchandise so offered.

There are among the competitors of the respondent various per-
sons, partnerships and corporations who represent to a snbstantial
number of the purchasing public the number of pieces of fruit to be
obtained at a given price in a described carton, or otherwise, and
such representation on the part of such competitors is truthful, and
the number of pieces of fruit represented as being offered for sale in
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such packages are the number of pieces of fruit which are actually
placed in such cartons or packages.

Par. 6. The above acts and practices done by the respondent arc
all to the injury and prejudice of the public and of the competitors
of the respondent in interstate commerce, and constitute unfair
methods of competition in interstate commerce within the intent and
meaning of Section 5 of the Act of Congressentitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes,” approved September 26, 1914,

Rerort, FINDINGs As To THE FActs, AND ORDER

Pursuant to the provisions of an Act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission on September 18, 1935, issued, and on
September 20, 1935, served its complaint in this proceeding upon re-
spondent; J. C. Hickson & Company, a corporation, charging it with
the use of unfair methods of competition in commerce in violation
of the provisions of said act. After the issuance of said complaint,
and the filing of respondent’s answer thereto, testimony and other
evidence in support of the allegations of said complaint were intro-
duced by Alden S. Bradley, attorney for the Commission, befora
John W. Addison, an examiner of the Commission, theretofore duly
designated by it, no evidence was introduced by the respondent; and
the said testimony and other evidence were duly recorded and filed
in the office of the Commission.

Thereafter, the proceeding regularly came on for final hearing
before the Commission on the said complalnt the answer thereto,
testimony and other evidence and brief in support of the complaint;
and the Commission having duly considered the same, and being now
fully advised in the premises, finds that this proceeding is in the
interest of the public, and makes this its findings as to the facts and
its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, J. C. Hickson & Company, is a corpora-
tion duly organized and existing under and by virtue of the laws of
the State of Florida, with its principal office and place of business in
the city of Miami, State of Florida, and since its inception in 1929 has
been engaged in the business of growing, packing and selling of citrus
fruits and causing said citrus fruits, when sold, to be transported
from its place of business in the State of Florida to the purchasers
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thereof located in States other than the State of Florida and in the
District of Columbia, and has maintained a constant current of trade
and commerce in said produce between and among the various States
of the United States and in the District of Columbia.

Par. 2. In the course and conduct of its business, as aforesaid,
respondent is now, and since its inception in 1929 has been, in sub-
stantial competition with other corporations, and with partnerships,
firms, and individuals engaged in the sale and shipment of citrus
fruits in commerce between and among the various States of the
United States and in the District of Columbia. .

Par. 3. Respondent in the course and conduct of its business, as
aforesaid, and in the sale and distribution of citrus fruit, has caused
to be inserted in advertisements published by it and imprinted on
labels and crates of fruit so sold by it the following words and

phrﬂses . Indian River,

Indian River Fruit Exclusively,
Groves and packing houses Ft. Pierce, Vero Beach, White City,
Gifford, Mims, on the Indian River,

The use of the words “Indian River” in connection with the sale
and distribution of citrus fruits indicates to a substantial portion of
the purchasing public that the fruit so labelled was grown in an area
known as “Indian River Valley,” which extends from Daytona Beach
to West Palm Beach in the State of Florida'and is between 15 and
25 miles wide.

Among the industry in which the respondent is engaged the
superior quality of citrus fruit raised in the area known as “Indian
River Valley” is recognized and asserted; and there is a decided
preference on the part of the purchasing public for citrus fruit
grown in this area.

The citrus fruit sold and shipped by the respondent as aforesaid,
under the aforementioned representation, had not been grown in the
area known as “Indian River Valley” but had been grown in an area
known as Dade County, which is far distant from the area known as
“Indian River Valley.”

The respondent does not own, nor has it ever owned groves or
packing houses at any point located within the area known as
“Indian River Valley,” nor has the respondent raised any fruit in
said area.

The use of the words “Indian River” in connection with the sale
and offering for sale of citrus fruit has the capacity and tendency to
mislead the purchasing public into the erroneous belief that the said
fruit so labelled has been grown in the area known as Indian River
Valley.



28 FEDERAL TRADE COMMISSION DECISIONS
Order 26F.T.C.

Par. 4. In the course and conduct of its business, as aforesaid,
respondent has falsely represented the number of pieces of fruit con-
tained in certain cartons by placing thereon a number indicating that
the number of pieces of fruit contained in said cartons was greater
than the number of pieces of fruit actually packed in said cartons.

Par. 5. The aforesaid acts and practices of the respondent have
the tendency and capacity to, and do, mislead and deceive the con-
suming public as to the origin of said fruit and as to the number of
pieces of fruit packed in said cartons, and have caused a substantial
number of the purchasing public to purchase said products because
of the erroneous belief engendered by the acts and practices of the
respondent, thereby uufairly substantially diverting trade in sald
commerce to the respondent from its competitors, to their injury and
to the injury of the publiec.

CONCLUSION

The aforesaid acts and practices of the respondent, J. C. Hickson
& Company, a corporation, are to the prejudice of the public and of
respondent’s competitors and constitute unfair methods of com-
petition in commerce within the intent and meaning of Section 5 of
an Act of Congress approved September 26, 1914, entitled “An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, testimony and other evidence taken before John W.
Addison, an examiner of the Commission, theretofore duly desig-
nated by it, in support of the allegations to said complaint and in
opposition thereto, and brief filed herein, and the Commission having
made its findings as to the facts and its conclusion that said respond-
ent has violated the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes.”

It is ordered, That the respondent, J. C. Hickson & Company, a
corporation, its officers, representatives, agents, and employees, in
connection with the offering for sale, sale and distribution of citrus
fruits in interstate commerce, or in the District of Columbia, do
forthwith cease and desist from:

(@) Representing in advertisements, on labels, or otherwise, that
citrns fruit is “Indian River Valley” fruit, unless and until said
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fruit is produced in that section of the State of Florida where the
fruit produced is known and sold as “Indian River Valley” fruit.

() Representing that it owns or operates fruit groves or ware-
houses in that section of the State of Florida where the citrus fruit
produced is known and sold as “Indian River Valley” fruit, unless
and until it does own or operate a fruit grove or warehouse, as the
«case may be, in that section of the State of Florida.

(¢) Representing by figures placed on the container, or other-
wise, that the number of pieces of fruit in such container is greater
than the number of pieces of fruit in such container.

It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order.

160451™—39—voL, 26—75
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IN ThE MATTER OF

CONFECTIONERS TRADING CORPORATION

COMPLAINT, FINDINGS, AND ORDER IN EEGARD TO THE ALLEGED VIOLATION OF

SEC. 3 OF AN ACT OF CONGRESS ATPTROVED SEPT, 26, 1914

Docket 3195, Complaint, Aug. 5, 1937—Decision, Dee. 9, 1937

Where a corporation engaged in sale apd distribution of eandy, including certain

assortments which were so packed and assembled as to involve use of a
lottery scheme when sold and distributed to consumers thereof, amd one
of which was composed of a number of penny pieces of uniform size and
shape, together with number of larger pieces to be given as prizes {o those
purchasers selecting, by chance, one of a relatively few of said penny
pieces, concealed centers of which were pink and not white—

(a) Represented, to customers and prospective customers, through salesmen

and agents, and through its business stationery, billheads, invoices and
other printed literature, that it was a manufacturing agent of the candy
dealt in by it, notwithstanding fact it neither owned, controlled, nor oper-
ated any factory whatsoever, and did not make candy purchased, repacked,
and sold by it, and was not agent for manufacturer or manufacturers
thereof ;

With effect of misleading, and deceiving many of ifs customers and prospective

custonlers into erroneous helief that it was a business concern which con-
trolled and operated factory in which eandy sold by it was made, or was
agent of such business concerns, and that persons dealing with it were
buying from the manufucturer or agent thereof, and thereby limiting profits
of middlemen and obtaining various advantages, including those of service,
delivery and adjustment of account, not obtained by purchasers from mid-
dlemen, and of diverting business from, and otherwise injuring and prej-
ndicing, competitors, including many who make the candies sold by them
or are agents of the manufacturers thereof and rightfully represent them-
selves as such manufacturers or agents, and others who purchase candy
deult in by them and resell same at profit to themselves, and in no wise
represent that they are manufacturers of such product;

(b) Sold, to wholesalers, jobbers, and retailers, assortments of candy without

name thereon of manufacturer thereof and in wrappers digplaying nanies
and addresses, as care might be, of various concerns other than itself, not-
withstanding fact candy In question was not made by any one of com-
panies thus indicated;

With effect of misleading aud deceiving mauy of its customers and prospective

(c)

customers into the erroneous Dbelief that candy thus sold was made by
business concern whose name appeared thereon, and of diverting business
from, and otherwise injuring and prejudicing, competitors, of whom many
do not misbrand the merchandise sold by them, nor place thereon false and
misleading labels; and

Sold, to wholesalers, Jobbers, and retailers, loftery assortments ahove
deseribed, for display and resale to purchasing public in accordance with
above set forth sales plan. and thereby supplied to and pinced in the hands
of others the means of conducting lofteries in the sale of its products, in
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accordance with sneh plan, and ns means of inducing purchasers to buy
its said products in preference to those offered and sold by competitors,
eontrary to public policy long recognized by the common law and eriminal
statutes and to an established public policy of the United States Govern-
ment, and in competition with many who, unwilling to offer or sell candy
made and sold by them, so packed and assembled or otherwise arrvanged
and packed for sale to purchasing public as to involve a game of chance,
refrain therefrom;

With result that many dealers in and ultimate purchasers of candy were
attracted by its said method and manner of packing same and by element
of chance involved in sale thereof as above set forth, and thereby induced
to purchase its said candy, so packed and sold, in preference to that offered
by competitors who do not uxe xame or equivalent method, and with tend-
ency and capacity, because of said game of chance, to divert to it trade and
custom from its said competitors as aforesaid, exelude from said trade all
competitors who are unwilling to and do not use same or equivalent method
as unlawful, lessen competition therein, and tend to create a monopoly
thereof in it and in snch other distributors of candy as use same or equiva-
lent method, deprive purchasing public of benefit of free competition in
irade in question, and eliminate from said trade all actual, and exclude
therefrom all potential, competitors who do not adopt and use such or
equivalent method:

Held, That such acts and practices were to the prejudice of the pnblie and com-
petitors and constituted unfair methods of competition.

Before Mr, Miles J. Furnas, trial examiner.

Mr. Henry C. Lank and Mr. P. O, Kolinski for the Commission.
Mr. Alexander J. Sparrow, of Brooklyn, N, Y., for respondent.

CoMPLAINT

Pursuant to the provisions of an .Act of Congress, approved
Septeniber 26, 1914, entitled “An Act {0 create a Federal Trade
Commission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission, having reason to believe that Con-
fectioners Trading Corporation, a corporation, hereinafter referred
to as respondent, has been and is using unfair methods of competi-
tion in commerce, as “commerce” is defined in said act of Congress,
and it appearing to said Commission that a proceeding by it in
respect thereof would be in the public interest, lhereby issues its
complaint stating its charges in that respect as follows:

Paracrara 1. Respondent, Confectioners Trading Corporation, is
a corporation organized and doing business under the laws of the
State of New York, with its principal office and place of business
located at 380 Throop Avenue, in the city of Brooklyn, State of New
York. It is now, and for several months last past has been, engaged
in the sale and distribution of candy to wholesale dealers, jobbers,
and retail dealers located at points in the various States of the
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United States. It causes the said products when sold to be trans-
ported from its principal place of business in Brooklyn, N. Y., to
purchasers thereof in other States of the United States at their
respective places of business. There is now, and has been for several
months last past, a course of trade and commerce by said respondent
in such candy between and among the States of the United States.
In the course and conduct of said business, respondent is in competi-
tion with other corporations and with partnerships and individuals
engaged in the sale and distribution of candy in commerce between
and among the various States of the United States.

Par. 2. In the course and conduct of its said business, as described
in paragraph 1 hereof, respondent has caused and causes the repre-
sentation to be made to its customers and prospective customers by
its salesmen and agents, and to be set forth on its business stationery,
billheads, invoices, and other printed literature, that it is a manu-
facturing agent of the candy in which it deals. By the representa-
tion that it is the manufacturing agent, respondent represents that it
is the direct agent of the concern or concerns manufacturing the
candy which it sells, and also by said representation represents that
it is agent for certain customers or purchasers and as such manufac-
tures candy to their order, A substantial portion of the purchasing
publie, including dealers in candy, have expressed and have a pref-
erence for purchasing products direct from the manufacturer or his
agents, such persons believing that they secure closer prices, superior
quality, and other advantages that are not obtained when they pur-
chase from an independent selling agency or middleman.

Par. 3. The use by respondent of said representation that it is a
manufacturer of candy, or the agent of manufacturers of candy, has
the capacity and tendency to and does mislead and deceive many of
respondent’s said customers and prospective customers into the er-
roneous belief that respondent is a business concern which controls
and operates a factory in which the aforesaid candy sold by respond-
ent is manufactured, or that it is the agent of such business con-
cerns, and that persons dealing with the respondent are buying said
candy from the manufacturer thereof or his agent, thereby eliminat-
ing the profits of middlemen and obtaining various advantages, in-
cluding advantages in service, delivery, and adjustment of account,
that are not obtained by persons purchasing goods from middlemen.
The truth and fact is that respondent neither owns, controls, nor
operates any factory whatsoever and does not manufacture said candy
sold by it and is not the agent for the manufacturer or manufac-
turers of the candy which it sells, but on the contrary only purchases
and repacks the candy which it sells.
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Par. 4. There are among the competitors of respondent, referred to
in paragraph 1 hereof, many who manufacture the candy which they
sell or who are agents of such manufacturers and who rightfully rep-
resent that they are the manufacturers thereof or are the agents of
such manufacturers. There are others of said competitors who pur-
chase the candy in which they deal and resell the same at a profit
to themselves and who in no wise represent that they manufacture
said candy. The above alleged acts and practices of respondent, as
set out in paragraphs 2 and 3 hereof, tend to and do divert business
from and otherwise injure and prejudice said competitors.

Par. 5. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale deal-
ers, jobbers and retail dealers assortments of candy which do not and
did not have thereon its name or the name of the manufacturer of
the candy conlained in said assortment, The candy contained in
said assortment was contained in wrappers bearing the legends Red
Hook Chocolate Corporation, Red Hook, N. Y., thereby represent-
ing that the said candy was manufactured by the Red Hook Chocolate
Corporation of Red Hook, N. Y., when such was not the fact. The
candy in other assortments was contained in wrappers bearing the
name Harwood Candy Corporation. Other assortments contained
candy in wrappers bearing the name Lincoln Chocolate & Confec-
tionery Company. Other assortments contained candy in wrappers
bearing the name Geiger’s Candy Company. Other assortments bore
the legend Allan & Allan, Corning, New York, thereby representing
that the assortments contained candy manufactured by the Harwood
Candy Corporation, Lincoln Chocolate & Confectionery Company,
Geiger’s Candy Company, and Allan & Allan, respectively, when in
fact the candy was not made by any one of the said companies. The
misbranding of respondent’s merchandise, or the false labeling
thereof, has the capacity and tendency to and does mislead and de-
ceive many of respondent’s customers and prospective customers into
the erroneous belief that the candy so sold was manufactured by the
business concern whose name appeared on the said wrappers. There
are among the competitors of respondent, referred to in paragraph
1 hereof, many who do not misbrand the merchandise which they
sell and who do not place thereon false and misleading labels. The
acts and practices of respondent just above described tend to and
do divert business from and otherwise injure and prejudice said
competitors.

Par. 6. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale dealers,
jobbers, and retail dealers assortments of candy so packed and as-
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sembled as to involve the use of a lottery scheme when sold and dis.
tributed to the consumers thereof.

One of said assortments is composed of a number of pieces of candy
of uniform size and shape, together with a number of larger pieces
of candy, which larger pieces of candy are to be given as prizes to
purchasers of said pieces of candy of uniform size and shape in the
following manner: The majority of the said pieces of candy of uni-
form size and shape have white centers, but a small number of said
pieces of candy have pink centers. The said pieces of candy of
uniform size and shape retail at the price of 1¢, but the purchaser
who procures one of said candies having a pink center is entitled to
receive and is to be given free of charge one of the said larger pieces
of candy contained in said assortment and heretofore referred to.
The color of the center of said pieces of candy of uniform size and
shape is effectively concealed from purchasers and prospective pur-
chasers until a selection has been made and the piece of candy
selected broken open. The aforesaid purchasers who procure a piece
of candy having a pink center thus procure one of the said larger
pieces of candy wholly by lot or chance.

Respondent packs, assembles and sells various assortments of
candy involving the above described sales plan or lottery scheme but
varying in detail from the sales plan or lottery scheme just above
described.

Par. 7. The jobbers and wholesale dealers to whom respondent
sells its assortments resell said assortments to retail dealers, and said
retail dealers and the retail dealers to whom respondent sells direct
expose said assortments for sale and sell said candy to the purchasing
public in accordance with the aforesaid sales plan. Respondent thus
supplies to and places in the hands of others the means of conducting
Jotteries in the sale of its products in accordance with the sales plan
hereinabove set forth, as a means of inducing purchasers thereof to
purchase respondent’s said products in preference to candy offered
for sale and sold by its competitors.

Par. 8. The sale of said candy to the purchasing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure larger pieces of candy. The use by respondent of
said method in the sale of candy, and the sale of candy by and
through the use thereof and by the aid of said method, is a practice
of the sort which the common law and criminal statutes have long
deemed contrary to public policy, and is contrary to an established
public policy of the Government of the United States. The use by
respondent of said method has the tendency unduly to hinder com-
petition or create monopoly in this, to wit: that the use thereof has
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the tendency and capacity to exclude from the candy trade com-
petitors who do not adopt and use the same method or an equivalent
or similar method involving the same or an equivalent or similar
element of chance or lottery scheme. Many persons, firms, and cor-
porations who make and sell candy in competition with the
respondent, as above alleged, are unwilling to offer for sale or sell
candy so packed-and assembled as above alleged, or otherwise
arranged and packed for sale to the purchasing public so as to
involve a game of chance, and such competitors refrain therefroni.

Par. 9. Many dealers in and ultimate purchasers of candy are
attracted by respondent’s said method and manner of packing said
candy and by the element of chance involved in the sale thereof in
the manner above described, and are thereby induced to purchase
said candy so packed and sold by respondent in preference to candy
offered for sale and sold by said competitors of respondent who do
not use the same or an equivalent method. The use of said method
by respondent has the tendency and capacity, because of said game
of chance, to divert to respondent trade and custom from its said
competitors who do not use the same or an equivalent method; to
exclude from said candy trade all competitors who are unwilling to
and who do not use the same or an equivalent method because the
same is unlawful; to lessen competition in said candy trade and to
tend to create a monopoly of said candy trade in respondent and in
such other distributors of candy as use the same or an equivalent
method; and to deprive the purchasing public of the bénefit of free
competition in said candy trade. The use of said method by
respondent has the tendency and capacity to elimninate from said
candy trade all actual competitors, and to exclude therefrom all
potential competitors who do not adopt and use the said method or
an equivalent method.

Par. 10. The aforementioned methods, acts and practices of
respondent are all to the prejudice of the public and of respondent’s
competitors, as hereinabove alleged. Said methods, acts, and prac-
tices constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress, entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September 26, 1914,

Rervorr, Finpincs as 10 THE Facrts, aAND Onrbper

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission on August 5, 1937, issued and on August
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6, 1937, served its complaint in this proceeding upon respondent,
Confectioners Trading Corporation, charging it with the use of un-
fair methods of competition in commerce in violation of the pro-
visions of said act. After the issuance of said complaint and the
filing of respondent’s answer, the Commission by order entered here-
in, granted respondent’s motion for permission to withdraw said
answer and to substitute therefore an answer dated November 3, 1937,
admitting all the material allegations of the complaint to be true
and waiving the taking of further evidence and all other intervening
procedure, which answer was duly filed in the office of the Commis-
sion on November 9, 1937. Thereafter this proceeding regularly came
on for final hearing before the Commission on the said complaint
and the substitute answer, and the Commission having duly coun-
sidered the same, and being now fully advised in the premises, finds
that this proceeding is in the interest of the public, and makes this
its findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrapu 1. Respondent, Confectioners Trading Corporation, is
a corporation organized and doing business under the laws of the
State of New York, with its principal office and place of business
located at 880 Throop Avenue, in the city of Brooklyn, State of New
York. It is now, and for several months last past has been engaged
in the sale and distribution of candy to wholesale dealers, jobbers
and retail dealers located at points in the various States of the
United States. It causes the said products when sold to be trans-
ported from its principal place of business in Brooklyn, N. Y., to
purchasers thereof in other States of the United States at their re-
spective places of business. There is now, and has been for several
months last past, a course of trade and commerce by said respondent
in such candy between and among the States of the United States.
In the course and conduct of said business, respondent is in competi-
tion with other corporations and with partnerships and individuals
engaged in the sale and distribution of candy in commerce between
and among the various States of the Unifed States.

Par. 2. In the course and conduct of its said business, as de-
scribed in paragraph 1 hereof, respondent has caused and causes
the representation to be made to its customers and prospective cus-
tomers by its salesmen and agents, and to be set forth on its business
stationery, billheads, invoices, and other printed literature, that it
is a manufacturing agent of the candy in which it deals. By the
representation that it is the manufacturing agent, respondent repre-
sents that it is the direct agent of the concern or concerns manufac-
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turing the candy which it sells, and also by said representation
represents that it is agent for certain customers or purchasers and as
such manufacturers candy to their order. A substantial portion of
the purchasing publie, including dealers in candy, have expressed and
have a preference for purchasing products direct from the manu-
facturer or his agents, such persons believing that they secure closer
prices, superior quality, and other advantages that are not ob-
tained when they purchase from an independent selling agency or
middleman,

Par, 8. The use by respondent of said representation that it is
a manufacturer of candy, or the agent of manufacturers of candy,
has the capacity and tendency to and does mislead and deceive many
of respondent’s said customers and prospective customers into the
erroneous belief that respondent is a business concern which controls
and operates a factory in which the aforesaid candy sold by respond-
ent 3s manufactured, or that it is the agent of such business concerns,
and that persons dealing with the respondent are buying said candy
from the manufacturer thereof or his agent, thereby eliminating the
profits of middlemen and obtaining various advantages, including
advantages in service, delivery, and adjustment of account, that are
not obtained by persons purchasing goods from middlemen. The
truth and fact is that respondent neither owns, controls nor operates
any factory whatsoever and does not manufacture said candy sold
by it, and is not the agent for the manufacturer or manufacturers
of the candy which it sells, but on the contrary only purchases and
repacks the candy which it sells.

Par. 4. There are among the competitors of respondent, referred
to in paragraph 1 hereof, many who manufacture the candy which
they sell or who are agents of such manufacturers and who rightfully
represent that they are the manufacturers thereof or are the agents
of such manufacturers. There are others of said competitors who
purchase the candy in which they deal and resell the same at a
profit to themselves and who in no wise represent that they manu-
facture said candy. The above described acts and practices of re-
spondent, as set out in paragraphs 2 and 3 hereof, tend to and
do divert business from and otherwise injure and prejudice said
competitors,

Par. 5. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells and has sold to wholesale
dealers, jobbers, and retail dealers assortments of candy which do
not and did not have thereon its name or the name of the manufac-
turer of the candy contained in said assortment. The candy con-
tained in said assortment was contained in wrappers bearing the
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legends Red Hook Chocolate Corporation, Red Hook, N. Y., thereby
representing that the said candy was manufactured by the Red
Hook Chocolate Corporation of Red Hook, N. Y., when such was not
the fact. The candy in other assortments was contained in wrap-
pers bearing the name Harwood Candy Corporation. Other assort-
ments contained candy in wrappers bearing the name Lincoln
Chocolate & Confectionery Company. Other assortments contained
candy in wrappers bearing the name Geiger’s Candy Company.
Other assortments bore the legend Allan and Allan, Corning, N. Y.,
thereby vepresenting that the assortments contained candy manu-
factured by the Harwood Candy Corporation, Lincoln Chocolate
& Confectionery Company, Geiger’s Candy Company, and Allan &
Allan, respectively, when in fact the candy was not made by any
one of the said companies. The misbranding of respondent’s mer-
chandise, or the false labeling thereof, has the capacity and tendency
to and does mislead and deceive many of respondent’s customers
and prospective customers into the erroneous belief that the candy
so sold was manufactured by the business concern whose name ap-
peared on the said wrappers. There are among the competitors of
respondent, referred to in paragraph 1 hereof, many who do not
misbrand the merchandise which they sell and who do not place:
thereon false and mislending labels. The acts and practices of re-
spondent just above described tend to and do divert business from
and otherwise injure and prejudice said competitors.

Par. 6. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells and has sold to wholesale
dealers, jobbers and retail dealers assortments of candy so packed
and assembled as to involve the use of a lottery scheme when sold
and distributed to the consumers thereof,

One of said assortments is composed of a number of pieces of
candy of wmiform size and shape together with a number of larger
pieces of candy which larger pieces of candy are to be given as prizes
to purchasers of said pieces of candy of uniform size and shape in
the following manner: The majority of the said pieces of candy
of uniform size and shape have white centers, but a small number-
of said pieces of candy have pink centers. The said pieces of candy
of uniform size and shape retail at the price of 1¢, but the pur-
chaser who procures one of said candies having a pink center is
entitled to receive and is to be given free of charge one of the said
larger pieces of candy contained in said assortment and heretofore
referred to. The color of the center of said pieces of candy of
uniform size and shape is effectively concealed from purchasers and
prospective purchasers until a selection has been made and the
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piece of candy selected broken open. The aforesaid purchasers who
procure a piece of candy having a pink center thus procure one of
the said larger pieces of candy wholly by lot or chance.

Respondent packs, assembles, and sells various assortments of
candy involving the above described sales plan or lottery scheme but
varying in detail from the sales plan or lottery scheme just above
described.

Par. 7. The jobbers and wholesale dealers to whom respondent sells
its assortments resell said assortments to retail dealers, and said retail
dealers and the retail dealers to whom respondent sells direct expose
said assortments for sale and sell said candy to the purchasing public
in accordance with the aforesaid sales plan. Respondent thus sup-
plies to and places in the hands of others the means of conducting lot-
teries in the sale of its products in accordance with the sales plan
hereinabove set forth, as a means of inducing purchasers thereof to
purchase respondent’s said products in preference to candy offered for
sale and sold by its competitors.

Par. 8. The sale of said candy to the purchasing public in the man-
ner above found involves a game of chance or the sale of a chance to
procure larger pieces of candy. The use by respondent of said
method in the sale of candy, and the sale of candy by and through
the use thereof and by the aid of said method, is a practice of the sort
which the common law and criminal statutes have long deemed con-
trary to public policy, and is contrary to an established public policy
of the Government of the United States. The nse by respondent of
said method has the tendency unduly to hinder competition or create
monopoly in this, to wit: that the use thereof has the tendency and
capacity to exclude from the candy trade competitors who do not
adopt and use the same method or an equivalent or similar method
involving the same or an equivalent or similar element of chance or
lottery scheme. Many persons, firms, and corporations who make
and sell candy in competition with the respondent are unwilling to
offer for sale or sell candy so packed and assembled as above de-
scribed, or otherwise arranged and packed for sale to the purchasing
public so as to involve a game of chance, and such competitors refrain
therefrom.

Par. 9. Many dealers in and ultimate purchasers of candy are
attracted by respondent’s said method and manner of packing said
candy and by the element of chance involved in the sale thereof in
the manner above described, and are thereby induced to purchase said
candy so packed and sold by respondent in preference to candy offered
for sale and sold by said competitors of respondent who do not use
the same or an equivalent method. The use of said method by
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respondent has the tendency and capacity, because of said game of
chance, to divert to respondent trade and custom from its said com-
petitors who do not use the same or an equivalent method ; to exclude
from said candy trade all competitors who are unwilling to and who
do not use the same or an equivalent method because the same is unlaw-
ful; to lessen competition in said candy trade and to tend to create a
monopoly of said candy trade in respondent and in such other dis-
tributors of candy as use the same or an equivalent method; and to
deprive the purchasing public of the benefit of free competition in
said candy trade. The use of said method by respondent has the
tendency and capacity to eliminate from said candy trade all actual
competitors and to exclude therefrom all potential competitors who
do not adopt and use the said method or an equivalent method.

CONCLUSION

The aforesaid acts and practices of the respondent, Confectioners
Trading Corporation, are to the prejudice of the public and of re-
spondent’s competitors, and constitute unfair methods of competition
in commerce, within the intent and meaning of Section 5 of an Act
of Congress, approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission and the answer dated No-
vember 3, 1937 and filed herein on November 9, 1937 by the respond-
ent, admitting all the material allegations of the complaint to be
true and waiving the taking of further evidence and all other inter-
vening procedure, and the Commission having made its findings as
to the facts and its conclusion that said respondent has violated the
provisions of an Act of Congress, approved September 26, 1914, en-
titled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

It is ordered, that the respondent, Confectioners Trading Corpora-
tion, its officers, representatives, agents, and employes, in connection
with the offering for sale, sale and distribution in interstate com-
merce of candy, do forthwith cease and desist from:

1. Representing, directly or indirectly that it is a manufacturing
agent of the candy which it sells, or that it is the direct agent of the
concern or concerns manufacturing the candy which it sells and dis-
tributes, or that it is the agent for certain customers or purchasers,
and as such manufactures the candy which it sells to their order;
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9. Representing, directly or indirectly by labels, wrappers or other-
wise that the candy which it sells or offers for sale is manufactured
by any concern other than the actual manufacturer or manufacturers
thereof ;

8. Selling and distributing to jobbers and wholesale dealers for
resale to retail dealers, or to retail dealers direct, candy so packed aud
assembled that sales of such candy to the general public are to be
made or may be made by means of a lottery, gaming device, or
gift enterprise;

4, Supplying to or placing in the hands of wholesale dealers and
jobbers or retail dealers assortments of candy which are used, or
which may be used, without alteration or rearrangement of the con-
tents of such assortments, to conduct a lottery, gaming device or gift
enterprise in the sale or distribution of the candy contained in said
assortments to the public; and

5. Packing or assembling in the same package or assortment of
candy for sale to the public at retail pieces of candy of uniform size
and shape having centers of a different color, together with larger
pieces of candy, which said larger pieces of candy are to be given as
prizes to the purchaser procuring a piece of candy having a center
of a particular color.

It is further ordered, That the respondent, Confectioners Trading
Corporation, a corporation, shall, within 30 days after service upon
it of this order, file with the Commission a report in writing setting
forth in detail the manner and form in which it has complied with
the order to cease and desist hereinabove set forth.
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IN e MAaTTER OF

FORM MAID COAT COMPANY, INC., AND WALTER-LEWIS
& COMPANY, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 3237. Complaint, Oct. 8, 1937—Decision, Dec. 10, 1937

Where a corporation engaged in manufacture of women’s cloth coats made from
fabric containing little, if any, of the hair or wool of the camel, and the
exclusive sales agent of said fabric and seller thercof to said first-named
corporate coat manufacturer, respectively engaged in substantial competi-
tion with others likewise selling and distributing, in commerce among the
States, women’s coats, and with those engaged in thus selling cloth fabrics
from which such garments are made—

Respectively supplied, and made use of, labels for attachment to garments made
from fabric ip question, depicting camel with palm trees and mountains or

« pyramids, and displaying, in large and readable type, statement “Genuine
Camel’s Ilair,” and thereby represented to retailers and purchasing pub-
lic that garments made, as above set forth, from aforesaid fabriec and
with aforesaid labels thus supplied and attached thereto, were composed in
whole or in substantial part from the hair or wool of the camel;

With effect of misleading and deceiving dealers and substantial portion of pur-
chasing public into erroncous belief that coats in question, made from
aforesaid fabric and labeled as above described, were made in whole or in
substantial part from such hair or wool, and with the result, as a conse-
quence of such erroneous and mistaken belief thus engendered, that some
dealers and members of purchasing public bought said garments as and for
camel’'s hair or wool, preferred by many retailers and members of pur-
chasing public as more desirable than those of other materials and as
lighter, warmer and more desirable than other similar products not thus ’
made in whole or substantial part, and trade was thereby unfairly diverted,
in commerce in question, to them from their competitors who do not mis-
represent the nature, character or quality of the materials from which
their garments are made, and of placing in hands of unscrupulous retailers
means whereby latter may commit fraud upon members of purchasing
public by representing thereto that such garments are made in whole or
substantial part from the hair or wool of the camel; to the substantial
injury of competition in commerce:

Held, That such acts, practices and representations were all to the prejudice of
the public and competitors and constituted unfair methods of competition.

Mr. Wm. T. Chantland for the Commission.
CoMPLAINT

Pursuant to the provisions of an Act of Congress, approved Sep-
"tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
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Federal Trade Commission, having reason to believe that Form Maid
Coat Company, Inc. and Walter-Lewis & Co., Inc., corporations,
hereinafter referred to as respondents, have been and now are using
unfair methods of competition in commerce as “commerce” is defined
by said act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:

Paragrara 1. Respondent Form Maid Coat Company, Inc. is a
New York corporation with its office and principal place of business
located at 545 Eighth Avenue in New York City, N. Y. Itisengaged
in manufacturing, selling and distributing women’s cloth coats.

Respondent Walter-Lewis & Co., Inc. is a New York corporation
with its office and principal place of business located at 450 Seventh
Avenue in New York City, N. Y. The said respondent is now, and
for more than one year last past has been, the exclusive sales agent
for certain fabrics manufactured by Blackinton Company, Inc.
These fabrics are used in the manufacture of women’s cloth coats.
Included in such fabrics made by Blackinton Company, Inc. and
sold and distributed by its sales agent, respondent Walter-Lewis
& Co., Inc., to respondent Form Maid Coat Company, Inc., to be used
by it in manufacturing women’s cloth coats, is one fabric known as
Style No. 5036 (with various subnumbers to represent different
shades).

Par. 2. In the course and conduct of their respective businesses, the
respondents herein, Walter-Lewis & Co., Inc. and Form Maid Coat
Company, with the aid, assistance and cooperation of respondent
Walter-Lewis & Co., Inc., caused, and now cause, said cloth fabric
and said women’s coats made therefrom, and labelled as hereinafter
described, when sold, to be transported from their respective places
of business in the State of New York to the -purchasers thereof
located at various points in the States of the United States other than
the State of New York. The respondents maintained a constant cur-
rent of trade in commerce in said cloth fabrics and women’s coats
made therefrom between and among the various States of the United
States.

Par. 3. In the course and conduct of their respective businesses the
respondents are now, and they have been for more than one year last
past, engaged in substantial competition with other corporations and
with firms and individuals likewise engaged in the business of selling
and distributing women’s coats and cloth fabries from which said
coats are manufactured in commerce among and between the various
States of the United States.
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Par. 4. In the course and conduct of their businessess and for the
purpose of inducing the purchase of said garments by retailers and
by members of the purchasing publie, the respondents have entered
into and subsequently carried out, and are now carrying out, a com-
mon understanding, agreement and conspiracy with the intent and
for the purpose and with the effect of misleading and deceiving re-
tail dealers and members of the purchasing public.

Such agreement, combination, understanding and conspiracy has
been, and is now being, carried out in part in the following manner.
The respondent Walter-Lewis & Co., Inc., in selling cloth fabric to
the respondent Form Maid Coat Company, Inc., also furnishes said
respondent Form Maid Coat Company, Inc., with a supply of labels
to be attached to the garments made by it from said cloth fabric,
These labels depict a camel together with palm trees and mountains
or pyramids within a diamond shaped border. The labels also bear
in large and readable type the statement, “Genuine Camel’s Hair.”
Such labels so furnished by respondent Walter-Lewis & Co., Inc., are
attached to the coats made by the respondent Form Maid Coat Com-
pany, Inc., from the cloth fabric purchased from respondent Walter-
Lewis & Co., Inc, .

Par. 5. The use of such hereinabove described labels and the state-
nments contained thereon serve as representations, on the part of both
respondents, that the garments so manufactured by respondent Form
Maid Coat Company, Inc., from fabrics procured from respondent
Walter-Lewis & Co., Inc., and so labelled were in fact composed in
whole, or in substantial part, from hair or wool obtained from
caniels.

In truth and in fact the representations so made are deceptive,
exaggerated, false and untrue. The garments made from the fabric
above referred to and labelled in the manner above referred to con-
tain only a negligible amount of camel’s hair if any at all. The
principal constituent parts of the fabric from which said garments
are made consists of rayon, wool and cotton warp. The amount of
camel’s hair or camel’s wool contained in the fabric from which
said garments are made is negligible, if there is any such wool present
at all.

Par. 6. Garments made from camel’s hair or wool are generally
believed, by many retail dealers and members of the general purchas-
ing public, to be more desirable than garments made from any other
material. Garments made from genuine camel’s hair or wool are
light in weight and are warm and possess other qualities which make
them more desirable than other similar garments not made from
camel’s wool. Consequently, there is a preference on the part of
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the purchasing public for purchasing garments that are in truth
and in fact made up of camel’s hair or wool.

Par. 7. The aforesaid acts and practices of the respondents have
the tendency and capacity to, and do, mislead and deceive dealers and
a substantial portion of the purchasing public into the erroneous and
mistaken belief that said coats so manufactured by the respondent
Form Maid Coat Company, Inc., and bearing the labels furnished
by the respondent Walter-Lewis & Co., Inc., with the fabric from
which said coats are made, are in fact made in whole or substantial
part from camel’s hair. As a result thereof, such dealers and mem-
bers of the purchasing public purchase said garments on account
of the mistaken and erroneous beliefs induced as aforesaid, and
thereby trade is unfairly diverted to the respondents from their com-
petitors who do not similarly misrepresent the nature, character, or
quality of the materials from which their garments are made.

The aforesaid acts and practices of respondents place in the hands
of unscrupulous retail dealers a means whereby said dealers may
commit a frand upon members of the purchasing public by repre-
senting that said garments are made in whole or in substantial part
from camel’s hair,

The aforesaid acts and practices on the part of the respondents
therefore cause a substantial injury to competition in commerce
among and between the various States of the United States.

Pig. 8. The above and foregoing acts, practices, and representa-
tions of the respondents have been, and are, all to the prejudice of
the public and respondeuts’ competitors as aforesaid, and have been,
and are, unfair methods of competition within the meaning and in-
tent of Section 5 of an Act of Congress, approved September 26, 1914,
entitled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

Rerort, F1NpINGs As To THE Facrs, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, on October 8, 1937, issued, and on Octo-
ber 9, 1937, served, its complaint in this proceeding upon respondents
Form Maid Coat Company, Inec., and Walter-Lewis & Co., Inc.,
charging them with the use of unfair methods of competition in
commerce in violation of the provisions of said act. After the issn-
ance and service of said complaint, respondent Form Maid Coat
Company, Inc.. filed itssanswer admitting all the material allegations

160431 »—39—vor. 26— ©
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of the complaint to be true, and respondent Walter-Lewis & Co., Inc,,
entered into a stipulation as to the facts in lieu of evidence, which
was received, accepted and approved by the Commission, and each
respondent waived hearings on the charges set forth in the complaint
and consented that, without further evidence, or other intervening
procedure, the Commission may make its findings as to the facts, and
order disposing of the case. Thereafter, this proceeding regularly
came on for final hearing before the Commission on said complaint,
answer, and stipulation as to the facts, no briefs having been filed
or oral argument having been made, and the Commission having
duly considered the same and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

ParacrarH 1. The respondent Form Maid Coat Company, Inc., is
a New York corporation with its office and principal place of business
located at 545 Eighth Avenue in New York, N. Y., and is engaged in
manufacturing, selling and distributing women’s cloth coats,

Respondent Walter-Lewis & Co., Inc., is a New York corporation
with its office and principal place of business located at 450 Seventh
Avenue in New York, N. Y., and is now, and for more than one year
last past has been, the exclusive sales agent for certain fabrics man-
ufactured by Blackinton Company, Inc., and that said fabrics are used
in the manufacture of women's cloth coats. That included in such
fabries made by Blackinton Company, Inc., and sold, distributed and
shipped in interstate commerce by its sales agent, respondent Walter-
Lewis & Co., Inc., to respondent Form Maid Coat Company, Inc., to
be used by it in manufacturing women’s cloth coats, is one fabric
known as Style No. 5036 (with various sub-numbers to represent
different shades).

Pag. 2. In the course and conduct of its business, the respondent
Form Maid Coat Company, Inc., with the aid, assistance and cooper-
ation of respondent Walter-Lewis & Co., Inc., caused, and now causes,
said cloth fabric and said women’s coats made therefrom, and labeled
with labels furnished by respondent Walter-Lewis & Co., Inec., as
hereinafter described, when sold, to be transported from its place of
business in the State of New York to the purchasers thereof located at
various points in the States of the United States other than the State
of New York. Respondent Walter-Lewis & Co., Inc., in the course
and conduct of its business of selling cloth fabrics from which coats
are made, is now, and has been for more than one year last past,
engaged in substantial competition with other corporations, and with
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firms and individuals engaged in the business of selling and dis-
tributing in commerce among and between the various States of the
United States, cloth fabrics from which coats are manufactured.
The respondents maintained a constant current of trade in commerce
in said cloth fabries and women’s coats made therefrom between and
among the various States of the United States.

Par. 3. In the course and conduct of its business, the respondent
Form Maid Coat Company, Inc., is now, and has been for more than
one year last past, engaged in substantial competition with other
corporations and with firms and individuals likewise engaged in the
business of selling and distributing women’s coats in commerce among
and between the various States of the United States.

Par. 4. In the course and conduct of their businesses and for the
purpose of inducing the purchase of said garments by retailers and
by members of the purchasing publie, respondent Walter-Lewis &
Co., Inc., in selling cloth fabric to the respondent Form Maid Coat
Company, Inc., also furnished it with a supply of labels to be attached
to the garments made by it from said cloth fabric, which labels depict
a camel together with palm trees and mountains or pyramids within
a diamond shaped border, and said labels also bear in large and
readable type the statement “Genuine Camel’s Hair,” and such labels
so furnished by respondent Walter-Lewis & Co., Inc., were intended
to be and were attached to the coats made by the respondent Form
Maid Coat Company, Inc., from the cloth fabric purchased from
respondent Walter-Lewis & Co., Inc.

Par. 5. By the means and in the manner aforesaid, the respondents
represent to retailers and to the purchasing public that the garments
manufactured by the respondent Form Maid Coat Company, Inc.,
from fabrics purchased from the respondent Walter-Lewis & Co.,
Inc., and bearing labels furnished by the respondent Walter-Lewis &
Co., Inc., were composed in whole, or in substantial part, from hair
or wool obtained from camels. Garments made in whole, or in sub-
stantial part, from camel’s hair or wool are generally believed by
many retail dealers and members of the purchasing public to be
more desirable than garments made from other materials, as they
are light in weight, are warm, and possess other qualities which make
them more desirable than other similar garments not made in whole,
or in substantial part, from camel’s hair or wool, and there is a pref-
erence on the part of the purchasing public for garments made
wholly, or in substantial part, from camel’s hair or wool.

Par. 6. The representations so made and used by the respondents
are deceptive, exaggerated and untrue, in that the fabrics, and the
garments made from the fabrics above referred to and labeled in the
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manner above described, are not composed in whole, or in substantial
part, of camel’s hair or wool but, in fact, contain only a negligible
amount of camel’s hair or wool, and the principal constituent parts
of the fabric from which said garments are made consists of rayon,
wool, and cotton warp.

Par. 7. The aforesaid acts and practices of the respondents have
the tendency and capacity to, and do, mislead and deceive dealers
and a substantial portion of the purchasing public into the erroneous
and mistaken belief that said coats so manufactured by the re-
spondent Form Maid Coat Company, Inc., from the fabric purchased
from, and bearing labels furnished by the respondent Walter-Lewis &
Co., Inc., are made in whole, or in substantial part, from camel’s
hair or wool; as a result of the erroneous and mistaken belief en-
gendered by the acts and practices of respondents, as aforesaid, some
dealers and members of the purchasing public purchased said gar-
ments and thereby trade was unfairly diverted in said commerce to
the respondents from their competitors who do not misrepresent the
nature, character, or quality of the materials from which their gar-
ments are made, and the aforesaid acts and practices of the respond-
enfs place in the hands of unscrupulous retail dealers a means
whereby said retail dealers may commit a fraud upon members of the
purchasing public by representing to the purchasing public that said
garments are made in whole, or in substantial part, from camel’s
hair or wool, to the substantial injury of competition in commerce
between and among the various States of the United States, and to
the injury of the public.

CONCLUSION

The above and foregoing acts, practices and representations of the
respondents have been, and are, all to the prejudice of the public and
respondents’ competitors, as aforesaid, and have been, and are, unfair
methods of competition within the meaning and intent of Section 5 of
an Act of Congress, approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, and on the answer of the
respondent Form Maid Coat Company, Inc., filed November 3, 1937,
admitting all of the material allegations of the complaint to be true,
and waiving hearing on the charges set forth in the complaint and
all other intervening procedure, and on the stipulation as to the
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facts executed by the respondent Walter-Lewis & Co., Inc., duly ap-
proved by the Commission, wherein it waives the taking of further
evidence and all other intervening procedure, and the Commission
having made its findings as to the facts and its conclusion that said
respondents have violated the provisions of an Act of Congress
approved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

1t is ordered, That the respondents Iform Maid Coat Company,
Inc.,, and Walter-Lewis & Co., Inc., their officers, representatives,
agents and employees, in connection with the offering for sale, sale,
and distribution in interstate commerce of coats and other gar-
ments, or fabries from which coats or other garments are to be
made, do forthwith cease and desist from:

1. Representing, directly or indirectly, that the coats or the fabrics
from which coats are made, or are to be made, contain camel’s hair
or wool, unless such coats or the fabrics do, in fact, contain a substan-
tial quantity of camel’s hair or wool, and unless, where such fabric
is made from camel’s hair or wool and other materials, such other
materials contained in said fabric are aptly and truthfully described
in equally conspicuous words in connection and in conjunction with
the word or words used in describing the camel’s hair or wool content
of said fabric.

2. Using labels, or furnishing the same for use by others, con-
taining the words “Genuine Camel’s Hair,” or any word or words of
similar import and meaning, to designate and describe coats or textile
fabrics which are not composed wholly of the hair or wool of the
camel.

It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a re-
port in writing setting forth in detail the manner and form in which
they have complied with this order.
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IN e MATIER OF

C. W. BEGGS SONS & COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REFARD TO THE ALLEGED VIOLATION OF
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2687. Comnplaint, Jan. 18, 1936—Decision, Dec. 13, 1937

Where a corporation engaged in sale of its “Marcelle” line of cogmetics, and
in distribution thereof in commerce among the various States, through
stores, department stores, and other media, in substantial competition, with
those engaged in similar sale of preparations recommended or used for
treatment or relief of allergy, hypersensitiveness, and klndred discases or
conditions, and also with those engaged in sale of cosmetics in commerce
among the various States and in the District of Columbia; in extensively
advertising its aforesaid assertedly nonallergic line of cosmetics in various
periodicals in interstate circulation and through radio broadeast of inter-
state transmission and reception, and through booklets and circulars—

Represented that its said “Non-Allergic” cosmetics and formulas therefor had

been accepted or approved by the American Medical Association, or had

passed rigorous requirements of that orgamization with regard to ingredi-
ents, claims and purity, and that said association, after finding, on inves-
tigation, said line “100% pure,” “passed an approval note on to every
physician in the United States advising them” that said cosmetics were

“pure in every sense of the word,” facts being that, while its said cosnietic

advertisements were accepted for publication by the Journal American

Medical Association, said assoclation had no councils for accepting or

approving cosmetics and had never accepted or approved any cosmetics

from it or anyone else, nor had it declared its products 100% pure or sent
approval notices to such effect, as above claimed ;

With capacity and tendency to mislead and deceive public into the erroneous
and mistaken belief that its said products had in truth and in fact been
accepted or approved by said association, and to induce purchasing public
to buy its said products in preference to other cosmetics and other prepara-
tions compounded and used for avoidance or relief of allergy and kindred
diseases or conditions, and with effect of unfairly diverting trade to it, by
reason of such deceptive and misleading representations, from cowmpetitors
above named and cosmetic manufacturers, dealers, and distributors who do
not misrepresent the character and guality of their respective products or
the results to be obtained from the use thereof :

Held, That such acts and practices were to the prejudice of the public and
competitors and constituted unfair methods of competition.

Before Mr. Jokn W. Addison, Mr. Robert 8. Hall and Mr. John J.
Keenan, trial examiners.

Mr. T. H. Kennedy for the Commission.

Matthews, Harmon, Karr & Springer, of Chicago, Ill, for
respondent.
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Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the Fed-
eral Trade Commission having reason to believe that C. W. Beggs
Sons & Company, a corporation, has been or is using unfair methods
of competition in commerce as “commerce” is defined in said act, and
it appearing to said Commission that a proceeding by it in respect
thereof would be in the public interest, the Commission hereby issues
its complaint, stating its charges in that respect as follows:

ParacrarH 1. Respondent, C. W. Beggs Sons & Co., is a corpora-
tion organized, existing, and doing business under and by virtue of
the laws of the State of Illinois, with its principal place of business at
Chicago in said State. It is now and for more two years last past,
has been engaged in the preparation and manufacture of cosmetics
which it sells under the trade name “Marcella” and in the selling
thereof between and among the various States of the United States
and in the District of Columbia; and has caused and still causes such
products when sold by it to be transported from its place of business
in Illinois, or other place within the United States, to purchasers
(chiefly retailers) thereof, some located in the State of Illinois and
others located in various other States of the United States and in the
District of Columbiaj and there has been for more two years last past
and still is, a constant current of trade and commerce in cosmetics
manufactured by respondent between respondent and respondent’s
customers, between and among the various States of the United
States and in the District of Columbia. In the course and conduct of
its business, respondent is now and for more two years last past has
been in constant competition with other corporations and with per-
sons, firms, and partnerships engaged in the sale of cosmetics among
the various States of the United States and in the District of
Columbia.

Par. 2. In the course and conduct of its business described in para-
graph 1 hereof, respondent for more than two years last past has, by
means of catalogs, advertising matter, and by other means, represent-
ed and still represents that the products manufactured and sold by it
were and are submitted to and accepted by the American Medical
Association before they were or are distributed to the purchasers
thereof, and that before each preparation manufactured by said re-
spondent is distributed to the purchasers thereof it must pass the
rigorous requirements of the American Medical Association with re-
gard to the ingredients of said product and the claims of respond-
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ent for said product, and as to the purity of said product; and that
the formulas for the compounding of said products were and are ac-
cepted by the American Medical Association and that the formulas
for the compounding and the claims of vespondent with regard to
said products are approved by the American Medical Association
when in truth and in fact, such representations by respondents with
reference to the submlssmn to, the acceptance by, and the approval of
said products by the American Medical Association have been and are
untrue. There is a preference on the part of a substantial number of
retailer dealers in cosmetics and on the part of a substantial part of
the purchasing public for cosmetics represented to have been sub-
mitted to, accepted or approved by the American Medical Associa-
tion. The aforesaid representations by respondent that the products
sold by it are submitted to, accepted or approved by the American
Medical Association, have had and still have a capacity and tendency
to mislead and deceive, and has misled and deceived and still misleads
and deceives retailers and the purchasing public into the erroneous
Lelief that the products of respondent have been and are submitted to,
approved and accepted by the American Medical Association and
causes them to purchase respondent’s products in such erroneous be-
lief. The aforesaid representations by respondent have placed and
still place in the hands of retailers of cosmetics, the means of mis-
leading and deceiving the purchasing publiec.

Par. 3. In the course and conduct of its business deseribed herein-
above, respondent for more than two years last past, has, by means
of catalogs, advertising matter, display cards, and otherwise, repre-
sented and still represents as follows

MARCELLE
NON-ALLERGIC
COSMETICS
Advertising
ACCEPTED BY
AMERICAN
MEDICAL ASSOCIATION
In said representation, the word “advertising” has been and is printed
in comparatively small and inconspicuous type and the other words
in large and conspicuous type, and said representation has the ten-
dency and capacity to cause the readers thereof to believe that the
products of the respondent have been and are accepted by the Amer-
ican Medical Association, when in truth and in fact the products of
the respondent have not been and are not now accepted by the Amer-
ican Medical Association. There is a preference on the part of a sub-
stantial number of retail dealers in cosmetics and on the part of a
substantial part of the purchasing public for cosmetics represented to
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have been accepted by the American Medical Association. The afore-
said representation by respondent that the products sold by it are
accepted by the American Medical Association has had, and still has
a capacity and tendency to mislead and deceive, and has misled and
" deceived, and still misleads and deceives retailers and the purchasing
public into the erroneous belief that the products of respondent have
been accepted by the American Medical Association, and to purchase
respondent’s products in such erroneous belief. The aforesaid repre-
sentations by respondent has placed and still places in the hands of
retailers of cosmetics, the means of misleading and deceiving the pur-
chasing public. '

Par. 4. There are among the competitors of respondent hereinabove
mentioned, manufacturers of cosmetics who truthfully represent the
acceptance and approval of their said products. There are also
among such competitors, manufacturers who do not submit or request
the acceptance or approval of their products by the American Medi-
cal Association, who do not represent that such products have
been submitted to, accepted or approved by the American Medical
Association.

By the representations made by the respondent as set out herein-
above, trade has been and still is diverted to the respondent from
such competitors. Thereby substantial injury has been done and
still is being done by respondent to substantial competition in inter-
state commerece.

Par. 5. The above acts and things done by respondent are all to the
injury and prejudice of the public and competitors of respondent in
interstate commerce within the intent and meaning of Section 5 of an
Act of Congress, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
approved September 26, 1914.

Report, FINDINGs s To THE Facrs, ANp OrnER

Pursuant to the provisions of an .\ct of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission on the 18th day of January 1936, issued
and on January 22, 1936, served its complaint in this proceeding upon
the respondent, C. W. Beggs Sons & Company, charging said
respondent with the use of unfair methods of competition in com-
merce in violation of the provisions of said act. After the issuance
of said complaint and the filing of the respondent’s answer thereto,
testimony and other evidence in support of the allegations of said
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complaint were introduced by Thomas H. Kennedy, attorney for the
Commission, before John W. Addison, Robert S. Hall, and John J.
Keenan, examiners of the Commission theretofore duly designated
by it, and in opposition to the allegations of the complaint by
Clement F. Springer and Joseph R. Harmon, attorneys for the
respondent; and said testimony and other evidence were duly
recorded and filed in the office of the Commission. Thereafter, the
proceedings regularly came on for final hearing before the Com-
mission on the said complaint, the answer thereto, testimony and
other evidence, and briefs in support of the complaint and in
opposition thereto (no oral argument having been requested) and the
Commission having duly considered the same and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public, and makes this its findings as to the facts and its con-
clusion drawn therefrom:

FINDINGS AS TO TIIE FACTS

Paracrara 1. The respondent, C. W. Beggs Sons & Company, is a
corporation, organized and existing under and by virtue of the laws
of the State of Illinois, with its principal office and place of business
located at 1741 N. Western Avenue, in the city of Chicago, within the
State of Illinois. Said respondent is now, and las been since 1923,
engaged in the sale of cosmetics, including face powders, creams,
lotions, lipsticks and rouges of various kinds, under the trade names
or designations “Marcelle Laboratories” or “Marcelle,” and in the
distribution thereof in commerce between and among the various
States of the United States. It causes said cosmetic products, when
sold by it, to be transported from its aforesaid place of business in
Illinois to purchasers thereof located in various States of the United
States other than the State of Illinois, There is now, and has been
for more than three years last past, a course of trade and commerce
by respondent in said cosmetic products between and among the
various States of the United States. In the course and conduct of
its said business, respondent is now, and since 1923 has been, in sub-
stantial competition with sundry other corporations, and with part-
nerships, firms, and individuals engaged in the sale and distribution
of other preparations recommended or used for the treatment or
relief of allergy, hypersensitiveness and kindred diseases or con-
ditions, in commerce between-and among the various States of the
United States, and in substantial competition with persons, firms and
partnerships engaged in the sale of cosmetics in commerce among the
various States of the United States and in the Distriet of Columbia.
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Par. 2. The cosmetic preparations sold and distributed under the
trade name “Marcelle” are sold and distributed by said respondent
through drug stores, department stores, and other media of dis-
tribution located in the various States of the United States.

Par. 3. The respondent, in the course and conduct of its said busi-
ness, has been and now is engaged in extensive advertising as a means
cf furthering and aiding in the interstate sale and distribution of
said “Marcelle” cosmetic preparations, and as media of such adver-
tising it has been and now is using various magazines of interstate
circulation and broadcasts over radio stations having interstate
transmission and reception. Said respondent also issues and dis-
tributes booklets and circulars deseribing the said “Marcelle” cos-
metic preparations.

Par. 4. The respondent, in its said advertisements of “Marcelle”
cosmetic preparations sold and distributed by it, has made various
statements regarding the merits and qualities of said preparations
in the treatment or relief of hypersensitiveness, allergy and kindred
diseases or conditions. Among the statements which said respondent
has used in its sales devices, advertisements in magazines and over
the radio, and in its booklets and circulars, are the following:

MARCELLE COSMETICS
NON-ALLERGIC
. Accepted by
The American Medical
Association
Medical Women’s National
Association
Good Housekeeping Bureau
U. S. . Pure Ingredients
MARCELLE COSMETICS
NON-ALLERGIC
Formulas Accepted By
The American Medical
Association
! Endorsed by
Medical Women's National
Association
Good IIousekeeping Bureau
U. 8. P. Pure Ingredients

MARCELLE NON-ALLERGIC COSMETICS comply with the ethical de-
mands of the American Medical Association with regard to formulas, claims
and purity. .

WE SUBMIT MARCELLE NON-ALLERGIC formulas to the American
Medical Association. Before each preparation is distributed it must pass the
rigorous requirements of that organization with regard to ingredients, claims
and purity. We do this fn order to meet consclentiously the standards of the
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medical profession. Materials worth many thousands of dollars have been
discarded becaunse they did mnot in the strictest sense meet every non-allergic
requirement.

This is the Face Powder recommended by physicians because of its purity
and high quality., It._has been tested and approved by the Good Housekeep-
ing Bureau; formulas aud claims are approved by the American Medical
Association and endorsed by the Medical Women’s National Association.

Marcelle Cosmetics, approved by the American Medical Association as being
1007 pure, endorsed by the Medical Women’s National Association on the
same score and because they are beneficial.

Marcelle Cosmetics will pass the test of your own physician., They have
been approved by the American DMedical Association and endorsed by the
Medical Women's National Association. ’

When the American Medical Association investigated the field of cosmetics
they found Marcelle Cosmetics were 1009 pure, and they passed an approval
note on to every physician in the United States advising them that Marcelle
Cosmetics are pure in cvery sense of the word.

Par. 5. The respondent, in the course and conduct of its business,
has, by the means aforesaid, and in catalogs and other advertising
matter, represented that:

1. The cosmetic preparations sold and distributed by it under
the name “Marcelle” were and are submitted to and accepted and
approved by the American Medical Association before they are dis-
tributed and sold to the purchasers thereof;

2. Before each of respondent’s preparations sold under the name
“Marcelle” is distributed and sold to the purchasers thereof they
must pass the rigorous requirements of the American Medical Asso-
ciation with regard to the ingredients and purity of said product
and with regard to respondent’s claims for said product;

3. The formulas for the compounding of said products were and
are accepted by the American Medical Association, and that the
formulas for the compounding and the claims of respondent with
regard to said' products ave approved by the American Medical
Association.

Par. 6. So-called non-allergic cosmetics are only relatively non-
allergic, depending upon the reaction of each individual user. Orris
root, rice starch, and other ingredients generally used in the com-
pounding of cosmetics frequently react against certain individual
users, and the omission of such ingredients from so-called non-allergic
cosmetics frequently averts allergic reactions in hypersensitive in-
dividual users. Usually it is necessary for each individual to sub-
mit to so-called medical “patch tests” to determine the identity of the
allergic agent involved in his own case and the allergic agent can be
other than the above-named products. Respondent’s products do not
contain orris root, rice starch or other ingredients, which frequently
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react against individual users, but the exclusion of such ingredients
does not insure respondent’s products against being allergic to other
individual users.

Par. 7. Respondent’s cosmetics have never been “accepted” or
“approved” by the American Medical Association, nor has that Asso-
ciation declared respondent’s products 1009 pure or sent approval
notices to like effect to all physicians throughout the country. Re-
spondent’s cosmetic advertisements are accepted only for publica-
tion by the Journal American Medical Association. “Acceptance”
by the American Medical Association is different from acceptance
for advertising by the Journal American Medical Association. The
American Medical Association has no councils for “accepting” or
“approving” cosmetics and, therefore, has never “accepted” nor “ap-
proved” any cosmetics from respondent or anyone else. Proper offi-
cials of the American Medical Association have denied that such Asso-
ciation has prescribed or promulgated requirements with regard to
ingredients, claims, and purity of cosmetics, whether for the treat-
ment or relief of allergy, or for general use,

Par. 8. The advertisements and representations made to the pur-
chasing public by the respondent, as hereinbefore set out in para-
graph 4, are misleading. Such representations have had the capacity
and tendency to mislead and deceive the public into the errone-
ous and mistaken belief that respondent’s products have, in truth
and in fact, been “accepted” or “approved” by the American Medi-
cal Association, and to induce such purchasing public to purchase re-
spondent’s products in preference to other cosmetics and other prepa-
rations compounded and used for the avoidance or relief of allergy
and kindred diseases or conditions. The result of such deceptive and
misleading representations on the part of said respondent is to un-
fairly divert trade to said respondent from such competitors above
named and cosmetic manufacturers, dealers and distributors who do
not misrepresent the character and quality of their respective prod-
ucts or the results to be obtained from the use thereof.

CONCLUSION

The aforesaid acts and practices of the respondent, C. W. Beggs
Sons & Company, are to the prejudice of the public and of competi-
tors of the respondent and constitute unfair methods of competition
in commerce within the intent and meaning of Section 5 of an Act of
Congress approved September 26, 1914, entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of
respondent, testimony and other evidence taken before John 1.
Addison, Robert S. Hall and John J. Keenan, examiners of the Com-
mission theretofore duly designated by it, in support of the allega-
tions of said complaint and in opposition thereto and briefs filed
herein, no oral arguments having been heard, and the Commission
having made its findings as to the facts and its conclusion that said
respondent, C. W. Beggs Sons & Company, has violated the pro-
visions of an Act of Congress approved September 26, 1914, entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.”

It is ordered, That the respondent, C. W. Beggs Sons & Company,
its officers, representatives, agents, and employees, in connection with
the offering for sale, sale and distribution of the cosmnetic prepara-
tions now known as and sold under the name of “Marcelle,” or any
preparations, under whatever name sold, composed of the same or
similar ingredients and possessing similar properties, in interstate
commerce or in the District of Columbia, do forthwith cease and
desist from representing in any manner that—

Said preparations, including the formulas therefor, have been
“accepted” or “approved” by, or have passed rigorous requirements
as to purity of ingredients and therapeutic claims established by, the
American Medical Association.

It is further ordered, That the respondent, C. W. Beggs Sons &
Company, shall within 60 days after service upon it of this order,
file with the Commission a report in writing setting forth in detail
the manner and form in which it has complied with the order to
cease and desist hereinabove set forth,
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Syllabus

Ix TtHE MATTER OF

WORTHALL, LTD.

COMPLAINT, FINDINGS, AND ORDER IN REZARD TO THE ALLEGED VIOLATION OF
SEC. 5 OF AN ACT OF CONGRERS APPROVED SEPT. 26, 1914

Ducket 2690, Complaint, Jan, 24, 1936—Decision, Dee, 13, 1937

Where a corporation engaged as distributor of its “Drury Lane English
Lavender” line of cosmetics and toilet preparations, including soaps, per-
fumes, toilet water, face powder, rouge, lipstick, and other similar products,
ordinarily compounded or mannfactured and packed and labeled for it by
the manufacturers thereof and sold and distributed by it to drug stores
and other retail outlets, principally, at points in the various States and
in the District of Columbia, in competiﬁon with those engaged in manu-
facture, distribution, and sale, or in distribution and sale, of similar toilet
preparations and cosmetics in commerce among the various States and in
the District of Columbia—

Caused products thus dealt in and sold by it to be packed, wrapped, assembled,
and labeled by the respective manufacturers with packages and labels con-
ceived, designed, printed, and prepared and furnished by it to said com-
pounders or mannfacturers, and bearing legend, as attached by themn,
“Drury Lave English Lavender,” along with name of individual prepara-
tion, and “Distributed by Worthall, Ltd., London, Montreal and New York,”
and also, at bottom of the various containers and entirely detached from
aforesaid labels, small and incenspicuous and readily removable paper
stickers containing words “Madd in U. 8. A.” facts being products in ques-
tion were made for it at domestic plants of aforesald domestic manufac-
turers and were not compounded or made in England, and coutained no
English materials or ingredients, and were not in any sense products of
English manufacture or English in origin, and it had no branch or oflice
in Loudon, Fngland, or Montreal, Canada;

With effect of misleading and decelving members of the purchasing publie into
the mistaken and erroneons belief that said toilet preparations, distributed
ag aforesaid under name “Drury Lane English Lavender,” were genhuine
English products prepared and compounded in England of English ingredi-
ents by an Knglish concern, and subsequently imported from England Into
the United States, as preferred by substantial portion of purchasing public
to similar domestic toilet preparations, and as implied from such terms as
“English,” “Made in England,” etc., and of inducing members of purchasing
publie, acting in such mistaken and erroneous beliefs thus engendered, to
buy its said toilet preparations, and thereby uanfairly divert trade to it
from its competitors who do not misrepresent the materials and place of
origin of their respective products, or the ingredients thereof, and from
competitors who actually sell and distribute toilet preparations of Knglish
origin and mannufacture and truthfully represent the same:

Held, That such acts and practices were to the prejudice of the public and
competitors and constituted unfair methods of competition.
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Before Mr. John W. Bennett, trial examiner.
Mr. Allen C. Phelps for the Commission.
Boyd & Holbrook, of New York City, for respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission having reason to believe that Worthall,
Ltd., a corporation hereinafter referred to as respondent, has been
and is using unfair methods of competition in commerce, as “com-
merce” is defined in said act, and it appearing to the said Commis-
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that re-
spect as follows:

Paracraru 1. Worthall, Ltd., is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
New York, with its office and principal place of business at 160 Fifth
Avenue, in the city of New York, N. Y. The officers of said respond-
ent, Worthall, Ltd., are: H. A. Woods, president; Philip F. Cohen,
executive vice president; C. C. Payne, first vice president; E. R. Al-
bright, second vice president; Max Rosenwald, secretary and
treasurer, and Joseph Rosenwald, assistant secretary and treasurer.
The directors of said respondent corporation are: II, A. Woods,
Philip F. Cohen, C. C. Payne, E. R. Albright, and Max Rosenwald.

Par. 2. Respondent, Worthall, Ltd., since prior to September 1934,
has been and now is engaged in the business of causing to be com-
pounded and manufactured, of offering for sale, selling and distribut-
ing a line of toilet preparations and cosmetics, including soaps, per-
fumes, toilet water, face powder, rouge, lipstick, and other similar
products, to purchasers in the various States of the United States.
Said respondent ordinarily causes said products to be compounded or
manufactured, packed and labeled in the State of New York, and sells
and distributes the same to various retail outlets, principally drug
stores, located in the different States of the United States, including
the District of Columbia, said products being in turn sold by said
retail outlets to the public. In the course and conduct of its said
business, said respondent causes its said products to be transported
from the State of New York through and into other States of the
United States, including the District of Columbia, and in the con-
duct of said business said respondent was and is in competition with
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other individuals, firms, partnerships, and corporations likewise en-
gaged in the manufacture and compounding, sale and distribution in
interstate commerce of similar products.

Par. 3. During the time above mentioned, respondent Worthall,
Ltd., in the course and conduct of its said business, caused and now
causes to be manufactured, compounded, wrapped, packed, offered for
sale, and sold and distributed a line of toilet preparations which were
and now are so sold and distributed in interstate commerce under the
trade name or brand of “Drury Lane English Lavender.” The labels
attached to the containers and packages in which said toilet prepara-
tions were and are packed, sold, and distributed were and are con-
ceived, designed, printed, and prepared by said respondent and fur-
nished by respondent to the manufacturer or compounder of said
products, who attaches said labels to the packages and containers of
said products at the request of the respondent.

Par. 4. For a long period of time the terms “English,” “Made in
England,” “Imported from England,” and similar terms, when used
in connection with toilet preparations such as perfumes, soaps, toilet
water, face powder, rouge, and similar articles have had and still do
have a definite significance in the minds of wholesalers and retailers
and the ultimate purchasing public, to wit: Such toilet preparations
and products have for some years been compounded, blended, and
manufactured in England, by English companies, of English mate-
rials, and imported into the United States, and which products so
compounded and imported have been appropriately labeled and
branded for sale and distribution in various States of the United
States.

Such terms as the above, when applied to toilet preparations not
made of English materials or manufactured by an English com-
pany, or imported from England, are false and misleading, and a sub-
stantial portion of the purchasing public prefers to buy genuine
English toilet preparations produced as aforesaid, rather than imita-
tions thereof which are not of English origin or manufacture.

Par. 5. In the course and conduct of its said business as aforesaid,
respondent has caused and does cause its products so manufactured,
sold and distributed in interstate commerce to be labeled and
branded with the words, “Drury Lane,” “English Lavender,” “Dis-
tributed by Worthall, Ltd., London, Montreal, New York,” when, in
truth and in fact, the said Worthall, Ltd., is not a limited corporation,
nor is it an English company, nor does it have, nor has it had, any
branch or office in London or Montreal which has any connection with
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the manufacture, compounding, labeling, or packaging of said prod-
ucts, nor are or have been any of said products so sold and dis-
tributed in interstate commerce manufactured or compounded in
London, or in England, nor are or have been the same imported from
England or made from English material or ingredients. On the
contrary, Worthall, Ltd., is a New York corporation; all of said
products have been and are manufactured and compounded in the
United States, principally of materials produced in this country, and
the same were not and are not in any sense products of Tnglish
manufacture, or English in origin.

Pag. 6. The representations so made and being made by respond-
ent, as above set forth, and the use of the word “Limited,” or the
abbreviation “Litd.,” instead of “Incorporated” or “Inc.” by said cor-
poration, in combination with the words “London Montreal New
York” and the trade name “Drury Lane” together with the words
“English Lavender” are calculated and intended to, and do, have the
capacity and tendency to, and did and do mislead and deceive dealers

_and the purchasing public into the belief that the toilet preparations
so caused to be manufactured and compounded, and so sold and dis-
tributed by respondent, are genuine English products, and that
respondent is an English corporation with manufacturing branches
or offices in London and Montreal, and that said products are pre-
pared and compounded in England and are of English origin and
imported from England into the United States, when such is not the
fact. Said representations have the capacity and tendency to, and
did and do induce dealers and the purchasing public, acting on such
beliefs, to purchase the said imitation toilet preparations, thereby
diverting trade to respondent from its competitors who do not, by
their corporate trade names or by false and misleading labels and
advertising, ‘or in any other manner, misrepresent the nature and
character of their products, and from competitors who actually do
sell and distribute toilet preparations of English origin and manu-
facture, and thereby, respondent does substantial injury to competi-
tors and to the purchasing public, in interstate commerce.

Par. 7. The acts and things above alleged to have been done and
the false representations alleged to have been made by respondent
are to the prejudice of the public and the competitors of respondent
‘and constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914,
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Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, on January 24, 1936, issued and served its
complaint in this proceeding upon respondent Worthall, Ltd., a cor-
poration, charging it with the use of unfair methods of competition
in commerce in violation of the provisions of said act. After the
issuance of said complaint, and the filing of respondent’s answer
thereto, testimony and other evidence in support of the allegations
of said complaint were introduced by Allen C. Phelps, attorney of
the Commission, before John W, Bennett, an examiner of the Com-
mission theretofore duly designated by it, and in opposition to the
allegations of the complaint by Boyd and Holbrook, attorneys for
respondent, and said testimony and other evidence were duly recorded
and filed in the office of the Commission. Thereafter, the proceeding
regularly came on for final hearing before the Commission on the
said complaint, the answers thereto, testimony and other evidence,
and brief in support of the complaint (no brief having been filed by
respondent and no oral argument having been applied for), and the
Commission having duly considered the same, and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public, and makes this its findings as to the facts and its
conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, Worthall, Ltd., is a corporation, organ-
ized in 1932 and existing and doing business under and by virtue of
the laws of the State of New York with its office and principal place
of business at 160 Fifth Avenue, in the city of New York, State of
New York. Since prior to September 1934, respondent, Worthall,
Litd., has been engaged in business as a distributor of cosmetics and
toilet preparations, including soaps, perfumes, toilet water, face
powder, rouge, lipstick, and other similar products, all of which are
distributed under the name “Drury Lane ¥nglish Lavender.”
Worthall, Ltd. ordinarily causes said toilet preparations and cos-
metics to be compounded or manufactured, and packed and labeled
by the manufacturer thereof. Respondent’s soap sold under the
pame “Drury Lane English Lavender” is manufactured by Light-
foot Schultz Company and the other preparations above named are
manufactured by B. 1. Krueger, Inc., both of which manufacturers
have their plants located in the State of New York. Respondent



64 FEDERAL TRADE COMMISSION DECISIONS
Findings 26F.T.C.

sells and distributes said toilet preparations and cosmetics to its
customers, principally drug stores and other retail outlets, which are
located at points in the various States of the United States and in
the District of Columbia. Said products are in turn sold by said
retail outlets to individual members of the purchasing public. In
the course and conduct of its business, said respondent causes said
toilet preparations and cosmetics, when sold, to be transported from
the State of New York, where said products are compounded, manu-
factured, and labeled, to the purchasers thereof located in various
States of the United States other than the State of New York and
in the District of Columbia.

In the course and conduct of its business, respondent was, and is,
in competition with other corporations and with individuals, firms,
and partnerships likewise engaged in the manufacture, distribution,
and sale, or in the distribution and sale, of similar toilet prepara-
tions and cosmetics, in commerce between and among the various
States of the United States and in the District of Columbia.

Par. 2. Since September 1934, the respondent, Worthall, Ltd., in
the course and conduct of its busmess has caused Lwhtfoot Schultz
Company and B. H. Krueger, Inc. to compound or manufactul e, and
to label, pack, wrap, and assemble said toilet preparations which are
sold and distributed by respondent, in commerce as herein described,
and which are designated and described with the name “Drury Lane
English Lavender.” The labels attached to the containers and pack-
ages in which said toilet preparations are packed for distribution
and sale were conceived, designed, printed and prepared by said
Worthall, Ltd. and by it furnished to the compounders or manu-
facturers of said products which attached said labels to the packages
and containers thereof at the direction of the respondent.

Par. 3. The labels and packages furnished to the manufacturers by
the respondent and used by them in preparing said toilet prepara-
tions and cosmetics for distribution and sale by the respondent herein
bear statements such as the following: “Drury Lane English Laven-
der,” together with the name of the individual preparation such as
toilet water, astringent lotion, and the words “Distributed by Worth-
all, Ltd., London, Montreal, and New York.,” On the bottom of the
containers of the various toilet preparations, herein referred to,
sometime appear small paper stickers containing the words “Made
in U. S. A.” These stickers are inconspicuously placed on the bot-
tom of the container and are not.in close conjunction to, or equal
prominence with, the other phraseology hereinabove set out, and are
not readily discernible. Said stickers bear no relation whatever to
the principal labels appearing on said products and may be readily
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removed from the containers of said products by retail dealers or
others without in any way affecting the appearance of the labels,
or the salability of the products.

For a long period of time, the terms “English,” “Made in England,”
“Imported from England,” and similar terms suggesting English
origin, when used in connection with toilet preparations such as per-
fumes, soaps, toilet water, face powder, rouge and similar articles,
have had, and still do have, a definite significance in the minds of
retail dealers in, and ultimate purchasers of, said products; and the
use of such terms signify to them that the toilet preparations and
other products so branded and labeled have been actually com-
pounded or manufactured in England and have been compounded,
blended or manufactured from English materials by English com-
panies and subsequently imported into the United States for sale
and distribution. A substantial portion of the purchasing public
prefers to buy such genuine English toilet preparations produced as
aforesaid rather than similar toilet preparations which are of domes-
tic origin and are not of English origin or manufacture.

Par. 4, In truth and in fact, Worthall, Ltd. is a New York cor-
poration and is not an English concern. It has never maintained
any branch or offices in London, England or Montreal, Canada.
None of said toilet preparations or similar products are compounded
or manufactured in England and none of said products are made
from English materials or ingredients. All of said toilet prepara-
tions are compounded and manufactured in the United States, prin-
cipally from materials produced in this country. Said toilet prepara-
tions are not in any sense products of English manufacture and are
not English in origin,

Par. 5. The use of such terms as “English,” and “Drury Lane
English Lavender,” particularly when accompanied with the repre-
sentation that the distributor of said preparations maintains offices
and places of business in Montreal and London, serves as represen-
tations to the purchasing public that said toilet preparations were
made of English materials and ingredients and were manufactured
by an English company in England and subsequently imported into
the United States. )

Par. 6. The aforesaid misrepresentations made by the respond-
ent through the use of the term “Drury Lane English Lavender,” as
descriptive of, or as a designation for, its toilet preparations, and
through the use of the words “London” and “Montreal,” were calcu-
lated and intended to have, and do have, the capacity and tendency
to, and do, mislead and deceive members of the purchasing public
into the mistaken and erroneous belief that said toilet preparations
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distributed by the respondent under the name “Drury Lane English
Lavender” are genuine English products prepared and compounded
in England of English ingredients by an English concern, and sub-
sequently imported from England into the United States. The re-
spondent’s aforesaid representations also have the capacity and tend-
ency to, and do, induce members of the purchasing public, acting in
said mistaken and erroneous beliefs induced as aforesaid, to purchase
respondent’s said toilet preparations thereby unfairly diverting trace
to the respondent from its competitors who do not misrepresent the
materials and place of origin of their respective products, or the in-
gredients thereof, and also from competitors who actually sell and
distribute toilet preparations of English origin and manufacture and
who truthfully represent said preparations.

CONCLUSION

The aforesaid acts and practices of the respondent, Worthall, Ltd.,
are to the prejudice of the public and the competitors of respondent
and constitute unfair methods of competition in commerce within the
intent and meaning of Section 3 of an Act of Congress, approved
September 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answers of respond-
ent, testimony and other evidence taken before John W. Bennett,
an examiner of the Commission theretofore duly designated by it,
in support of the allegations of said complaint and in opposition
thereto, and brief on behalf of the Commission filed herein, and the
Commission having made its findings as to the facts and its conclusion
that respondent Worthall, Litd., a corporation, has violated the pro-
visions of an Act of Congress, approved September 26, 1914, entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.”

It is ordered, That the respondent Worthall, Ltd., a corporation,
its officers, representatives, agents, and employees, in connection with
the offering for sale, sale and distribution, in interstate commerce or
in the District of Columbia, of toilet preparations and cosmetics
compounded and manufactured in the United States, including per-
fumes, soaps, toilet water, face powder, and similar articles, do forth-
with cease and desist from:

1. Representing, through the use of the term “Drury Lane English
Lavender,” or any other term or words as a designation or brand name
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for its various toilet preparations and cosmetics, or through any
other means or device, or in any other manner, that said products
are of English manufacture or origin, or are imported from England ;

2. Representing that said products contain ingredients of English
origin when such is not the fact;

3. Representing, through the use of the words “Montreal” and
“London,” or through the use of any other name of a foreign city or
country, that it maintains branches and places of business in England,
Canada, or any other foreign country.

It is further ordered, That the respondent, Worthall, Ltd., a cor-
poration, shall within 60 days after service upon it of this order, file
with the Commission a report in writing setting forth in detail the
manner and form in which it has complied with this order.
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IN THE MATTER OF

ENGLANDER SPRING BED COMPANY, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF

SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2602. Complaint, Oct. 30, 1935—Decision, Dec. 14, 1937

Where a corporation engaged in manufacture, sale, and distribution of bed

(a

~—

.(b

-

(c)

mattresses to purchasers in other States and in the District of Columbia,
in substantial competition with those similarly engaged, including those
who do not misrepresent the regular and customary retail price of their
respective products and do not use the below set forth methods in sale
and distribution thereof in commerce; in pursuance of so-called “sales
stimulator plan” adopted by it—

Furnished retailers, for their use in running advertisements in local news-
papers, mats bearing such statements as “Englander’'s Famous Regular
$39.50 PROPEREST Mattresses 1% off sale! $19.75. We are able to buy
these nationally advertised $39.50 damask covered mattresses and bed
springs at a drastic price concession,” with, In some cases, figure $29.75
as supposed regular price, and urged use of such advertisements upon
retailers in connection with offer for sale of its said products;

Attached to mattresses, to which reference was made as aforesaid, label
bearing such words as “Finest Quality Since 1895, PROPEREST reg.
U. S. Pat, Off. $39.50, manufactured by ENGLANDER SPRING BED CO.,
INC. New York, Brooklyn,” or figure $29.75 in those cases in which such
figure had been made use of in aforesaid mats; and

Supplied to retallers, in further connection with its aforesaid “sales stimu-
lator plan” and for use in their showrooms in connection with offer and
sale of its aforesaid mattresses, variously labeled as above set forth,
embossed advertising cards displaying illustrations of its sald products,
together with dealer’s name, and statement in regard to regular price, as
aforesald, of such mattresses, and including, as typical, some such state-
ment as “Never before sold for Less than $30.50. $22.50 All Sizes” and
“Nationally advertised at $29.75 NOW §19.75";

Notwithstanding fact aforesaid supposed retail prices of $39.50 or $29.75, as

above displayed in advertisements and on labels and in display advertis-
ing cards, were not the regular and customary retail prices of the mat-
tresses thus advertised, labeled and mentioned, nor those at which it was
contemplated by it that said merchandise would be sold, but were greatly
in excess of retail price at which sale by retallers involved was contem-
plated and intended by it, such retail price was wholly fictitious, mat-
tresses thus advertised and labeled were greatly inferior in quality and
workmanship to those which regularly and customarlly retail for $39.50
and $290.75, and regular and customary retail price at which produets in
question were offered and sold was $2250 or $19.75, depending upon
quality of particular mattress;

With result that prospective purchasers were led to believe that mattresses thus

advertised and branded were products of kind and quality that regularly
and customarily sell at retail for prices indicated, and that, when offered
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and sold at their aforesaid regular prices or other sum substantially less
than price indicated by such fictitious price markings, contrary to the fact,
they were securing a bargain, in that products in question were made to sell
for a sum greatly in excess of that at which they were offered and sold, and
with effect of misleading and deceiving substantial portion of purchasing
public as to value, grade, quality, and price of aforesaid mattresses and caus-
ing them erroneously to believe that regular and customary retail prices
thereof were greatly in excess of those at which sald mattresses were regu-
larly and customarily offered and sold, and, as a consequence of such errone-
ous belief, of causing substantial portion of such public to buy its said
mattresses, and of thereby unfairly diverting trade in commerce involved
to it from its competitors who do not misrepresent the value, grade, guality,
and price of their products; to their substantial injury and to that of the
public:
Held, That such acts and practices were to the prejudice of the public and com-

petitors and constituted unfair methods of competition.

Before Mr. John L. Hornor, trial examiner.

Mr. Alden 8. Bradley for the Commission.

Lewis, Marks & Kanter, of Brooklyn, N, Y., for respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its power and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Englander
Spring Bed Company, Inc., hereinafter referred to as respondent,
has been and is using unfair methods of competition in commerce as
“commerce” is defined in said act of Congress, and it appearing to
said Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paracrapu 1. Respondent, Englander Spring Bed Company, Inc.,
is a corporation existing under and by virtue of the laws of the State
of New York, but having its principal office and place of business at
3961 Lowe Avenue, Chicago, Ill., and has been and now is engaged in
the manufacture of bed mattresses and the sale and distribution there-
of; and in the course and conduct of its said business, has sold and
distributed such bed mattresses and caused the same to be transported
from the various places of business of the respondent, to wit: Chi-
cago, I11., Boston, Mass., and Brooklyn, N. Y.—to purchasers of such
bed mattresses located in the various States of the United States
other than the State or States of of origin of such shipments and in
the District of Columbia and has maintained a constant current of
trade and commerce between and among the various States of the
United States and in the District of Columbia,
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Par. 2. During the course and conduct of its business the respond-
ent, in soliciting the sale of and in selling its products in interstate
commerce, has suggested and urged upon its retailer-customers the:
adoption of what is called a “sales stimulator” plan which consists
and consisted essentially of statements and representations in adver-
tisements that such retailers were offering the products of said
respondent at greatly reduced prices; and said respondent has written
and does write, in connection with the sales and distribution of its
products in interstate commerce, letters in which the following state-
ments and representations are used:

I am not offering you an untried scheme, but a definite, approved, worked-out
plan that is selling thousands of mattresses for many of the country’s leading
dealers. I am counfident that it will do for you what it is doing for others and
that you will find it just the productive, yet dignified, sales stimulator you
need under present counditions.

Accompanying such letter and similar letters the respondent has
offered to supply and has in fact supplied and now does supply its
retailer-customers with embossed advertising cards upon which ap-
pear illustrated advertisements of its products, together with the
dealer’s name and a statement, or statements substantially as follows:.

r

Never before sold for
Less than $39.50
$22.50
All sizes

and the further statement or a statement similar thereto:

Nationally advertised
at $29.75 NOW
$19.75
A further custom and practice of the respondent is to manufacture,
sell, and distribute in interstate commerce bed mattresses to which
is attached labels bearing the following words or words similar
thereto:

Finest Quality Since 1895

ENGLANDER

Properest
Reg. U. 8. Pat. Off.
PRODUCTS
INNER SPRING $29.75 MATTRESS
New York—Brooklyn—Boston—

Chicago

or
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Finest Quality Since 1895
PRINCETONIAN
Reg. U, 8. Pat. Off.
INNER SPRING MATTRESS
Price $39.50

ENGLANDER SPRING BED CO.
New York, Bropklyq, Boston, Chicago

Par. 3. The products of the respondent, the retail selling price of
which is stated to be variously $29.75 and $39.50, are in truth and in
fact offered and intended to be offered to the purchasing public by
the retailers thereof at $19.75 and $22.50 respectively.

Respondent has initiated and encouraged such so-called “cut” retail
selling price among its retail customers by advising them substan-
tially as follows: '

The mathess carrfed a $39.50 resale price. You can feature it at any price
you see fit from $19.75 up.

Par. 4. In truth and in fact the mattresses so advertised are
greatly inferior in quality and workmanship to those mattresses
generally available on the market at the price of $39.50 and such
mattresses of the respondent are manufactured at an average cost of
$8.53 each and are offered by the respondent to retailers for $14.00
each. The mattresses so manufactured are '1ctu'tlly made with the
intention and the purpose of being sold at varying prices from $19.75
up and are made in such a manner and of such material as to warrant
the offering of the same at such prices to the consuming or pur-
chasing public.

Pak. 5. The labels as above set forth remain displayed upon the
mattresses as affixed thereto by the respondent throughout the
channels of trade and distribution to the consuming public and are
used pursuant to an intention and purpose on the part of the
respondent’ to mislead and deceive the purchasing and consuming
public as to the true value of the same or as to the regular, usnal, or
customary retail selling price of such mattresses.

Par. 6. There are among the competitors of the respondent in
interstate commerce various individuals, partnerships, firms, and cor-
porations engaged in the manufacture, sale, and distribution of bed
mattresses and who do not, by the affixation of labels or the cir-
cularization of letters as hereinabove set forth represent their said
products to be of a value in excess of the actual value thereof, and
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competitors who do not suggest to their retailer-customers fictitious
and grossly marked-up prices for the purpose of deceiving the pur-
chasing public as to the real value of said mattresses.

Par. 7. Respondent’s practice of affixing such false, fictitious, and
inflated price marks to be labeled upon said mattresses has a capacity
to mislead and deceive and has misled and deceived the purchasing
and consuming public as to the value, grade, quality, and price of
such mattresses and has the capacity and tendency to aid, enable, or
cause dealers to sell such mattresses to the consuming public at prices
purporting to constitute a substantial reduction in such dealers’
prices, which reductions are in fact false and fictitious.

Par. 8. Such practices have the further capacity to and do mislead
and deceive members of the purchasing or consuming public into the
erroneous belief that the prices at which said products are offered
for sale to the consuming or purchasing public are in fact prices
reduced from those set forth as the original price of such mer-
chandise and that such purported reduction is a genuine, bona fide
reduction in price by which purchasers have saved sums of money
equivalent to the amount of such reduction and further that the
higher price mark as contained in the labels so affixed to the mat-
tresses represent the current, regular, or retail prices for mattresses
of the particular grade and qualities offered for sale and that such
mattresses so offered are higher priced mattresses being offered for
sale or sold at actually greatly reduced or lowered prices.

Par. 9. The use by respondent of such false, fictitious, and inflated
price marks is unfair and tends to and does prejudice and injure the
public, unfairly divert trade from, and otherwise prejudice and
injure, respondent’s competitors, and to that extent constitutes a
substantial diversion of trade and a loss to substantial competition in
interstate commerce and constitutes unfair methods of competition
in commerce in violation of Section 5 of the Act of Congress en-
titled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,” approved September 26,
1914.

Rerort, FINDINGS 48 To THE FacTs, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, on October 30, 1935, issued, and on
November 6, 1935, served its complaint in this proceeding upon the
respondent Englander Spring Bed Co., Inc,, a corporation, charging



ENGLANDER SPRING BED CO., INC. 73
€8 Findings

it with the use of unfair methods of competition in commerce in
violation of the provisions of said act. After the issuance of said
complaint, and the filing of respondent’s answer thereto, testimony
and other evidence in support of the allegations of said complaint
were introduced by Alden S. Bradley, attorney for the Commission,
before John L. Hornor, an examiner of the Commission, theretofore
duly designated by it, no testimony or other evidence in opposition
to the allegations of the complaint having been introduced by the
respondent, that said testimony and other evidence were duly re-
corded and filed in the office of the Commission. Thereafter, the
proceeding regularly came on for final hearing before the Commis-
sion on the said complaint, the answer thereto, testimony and other
evidence, briefs in support of the complaint and in opposition thereto,
and the oral arguments of counsel for the Commission and L. B.
Kanter, counsel for the respondent; and the Commission having duly
considered the same, and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefrom.

FINDINGS A8 TO THE FACTS

Paracraru 1. The respondent Englander Spring Bed Co., Inc., is a
corporation, organized and existing under and by virtue of the
laws of the State of New York, and has its principal office and place
of business at Stewart and Johnson Avenues, in the city of Brooklyn,
State of New York. The respondent is engaged in the manufacture,
sale, and distribution of bed mattresses. It causes said mattresses,
when sold, to be shipped from its place of business in the State of
New York to the purchasers thereof located in various States of the
United States, other than the State of New York, and in the District
of Columbia, and it has for several years last past maintained a con-
stant current of trade and commerce between and among the various
States of the United States and in the District of Columbia.

Respondent 1s in substantial competition in said commerce with
other corporations, and with firms, partnerships and individuals who
are engaged in the manufacture and in the sale and distribution of
bed mattresses in commerce between and among the various States of
the United States and in the District of Columbia.

Par. 2. Respondent in offering for sale and selling its said mat-
tresses to retailers for resale to the ultimate users thereof, has adopted
what it describes as a “sales stimulator plan.” Under this so-called
“sales stimulator plan” the respondent furnishes retailers with mats
for use in running advertisements in local newspapers, upon which
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appear the following statement, and others of similar import and
meaning :
Englander’s Famous Regular $39.50 PROPEREST
Mattresses Y off sale! $19.75
We are able to buy these nationally advertised $39.50 damask covered mat-
tresses and bed springs at a drastic price concession,

Retailers are urged to use these advertisements in connection with
the retail offer for sale of respondent’s said products. To the mat-
tresses, to which reference is made in said advertisements, is attached
a label upon which appear the following words, or words of similar
import and meaning:

1 Finest Quality Since 1895

PROPEREST reg. U. 8, Pat. Off. $39.50
manufactured by

ENGLANDER SPRING BED CO., INC.
New York Brooklyn

-

In some instances, the regular retail price of the mattresses is shown
in the mats supplied retailers for use in placing advertisements in
Jocal newspapers as $29.75. In such instances, the labels affixed to the
mattresses have printed thereon a price of $29.75.

In connection with this “sales stimulator plan,” the respondent sup-
plies to retailers embossed advertising cards upon which appear

“illustrated advertisements of its products, together with the dealer’s
name, and a statement in regard to the regular price of respondent’s
said mattresses. The following statements are typical of those ap-
pearing on such cards:
Never before sold for
Less than $39.50
$22.50
All sizes
Nationally advertised
at $29.75 NOW
$19.75
These cards are supplied to retail dealers for use in their show rooms
in connection with the offering for sale and sale of respondent’s said
mattresses, upon the labels of which is marked a price of $39.50 or
$29.75, as the case may be.

The mats supplied by the respondent to the retailers, as above
stated, were used by various retailers located throughout the United
States in placing advertisements in local newspapers advertising mat-
tresses purchased from the respondent, bearing the labels with the
price marks placed thereon, as stated.
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Par. 8. The retail price of $39.50 or $29.75, as the case may be, as
stated in the advertisements, on the labels, and in the display adver-
tising cards by the respondent, is not the regular and customary
retail price of the mattresses advertised, labeled and mentioned in the
display cards, nor the retail price at which the respondent contem-
plated said merchandise would be sold, but is, in truth and in fact,
greatly in excess of the retail price at which the respondent contem-
plated and intended that said mattresses would be, and were, sold by
retailers. The regular and customary retail price at which said mat-
tresses are offered for sale and sold is $22.50 or $19.75, depending
upon the quality of the mattress. The retail price so indicated by
the respondent, as aforesaid, in said advertisements, on said labels,
and display cards is wholly fictitious. and bears no relation to the
true retail price. The mattresses so advertised and labeled are
greatly inferior in quality and workmanship to mattresses which
regularly and customarily retail for $39.50 and $29.75.

Par. 4. The use by the respondent, as aforesaid, of said fictitious
price markings in said advertisements and on said labels, and the
statements made in connection therewith, leads prospective pur-
chasers to believe that the mattresses so advertised and branded are
mattresses of the kind and quality that regularly and customarily sell
at retail for the prices indicated, and to believe that, when said mat-
tresses are offered for sale and sold for $22.50 or $19.75, or some other
sum substantially less than the retail price indicated by such fictitious
price markings, they are securing a bargain in that the mattresses
were manufactured to sell for a sum greatly in excess of the sum at
which they are offered for sale and sold. In truth and in fact, the
sums paid by purchasers, in such instances, are the regular and
customary retail prices, and purchasers do not secure mattresses
manufactured to sell for much greater sums,

Par. 5. There are among the competitors of respondent other cor-
porations, firms, and individuals engaged in the sale and distribution
of mattresses in interstate commerce who do not misrepresent the
regular and customary retail price of their said products and who do
not use the methods used by the respondent, as hereinabove set out, in
the sale and distribution of their said products in said commerce.

Paxr. 6. The acts and practices of the respondent, as hereinabove,
set out, have had, and do have, the tendency and capacity to, and do,
mislead and deceive a substantial portion of the purchasing publie
as to the value, grade, quality and price of said mattresses and cause
them erroneously to believe that the regular and customary retail
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prices of said mattresses are greatly in excess of those at which said
mattresses are regularly and customarily offered for sale and sold,
and as a result of said erroneous belief cause a substantial portion of
the purchasing public to purchase respondent’s said mattresses, thereby
unfairly diverting trade in said commerce to the respondent from
its competitors who do not misrepresent the value, grade, quality, and
price of their products, to the substantial injury of said competitors
and to the injury of the public.

CONCLUSION

The aforesaid acts and practices of the respondent Englander
Spring Bed Co., Inc.,, are to the prejudice of the public and of
respondent’s competitors, and constitute unfair methods of competi-
tion in commerce, within the intent and meaning of Section 5 of an
Act of Congress, approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of re-
spondent, testimony and other evidence taken before John L. Hornor,
an examiner of the Commission theretofore duly designated by it, in
support of the allegations of said complaint, briefs filed herein, and
oral arguments by Alden S. Bradley, counsel for the Commission,
and by L. B, Kanter, counsel for the respondent, and the Commission
having made its findings as to the facts and its conclusion that said
respondent has violated the provisions of an Act of Congress ap-
proved September 26, 1914, entitled, “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

1t i3 ordered, That the respondent Englander Spring Bed Co., Inc.,
and its successor, or successors, their respective officers, representa-
tives, agents, and employees, in connection with the offering for sale,
sale and distribution of bed mattresses in interstate commerce or in
the District of Columbia, do forthwith cease and desist from:

1. Representing, directly or indirectly, that said mattresses retail,
or were manufactured to retail, at prices in excess of the prices at
which said mattresses are regularly and customarily offered for sale
and sold by retailers.

2. Placing on said mattresses labels indicating retail prices in
excess of the prices at which said mattresses are regularly and cus-
tomarily sold by retailers,
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8. Furnishing retailers with “mats” for newspaper advertise-
ments, display placards, or other advertising matter, containing
figures or words indicating or implying that the retail prices of said
mattresses are in excess of the prices at which retailers regularly
and customarily sell said mattresses.

It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a re-
port in writing setting forth in detail the manner and form in which
it has complied with this order.

1680451™—39—vor. 26——8
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IN te MATTER OF

EARL E. MAY SEED COMPANY AND EARL E. MAY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 5 OF' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3063. Complaint, Feb. 16, 1937—Decision, Dec. 14, 1937

Where a corporation engaged in transportation, sale and distribution of nursery
stock, in commerce among the various States, and an individual whose name
it bore and who was principal stockholder and director and controller of
its sales policies and operations—

Represented that they actunally grew or propagated the nursery products sold
and distributed by them, and owned, operated, or controlled nurseries,
farms, or properties in or on which such products were grown, through
catalogs depicting views including signs placed by them by roads, walks,
and driveways in near-by nurseries and identified by said signs as said
individual's “Visitors Drive” or “Flower Garden,” as case might be, and
fruit trees, flowers, shrubs, etc, and throngh language featuring and
emphasizing the guality and extent and abundance of the nursery products

. displayed along sald individual's “Nursery Drive”; facts being said cor-
poration and individual did not actually grow or propagate nursery prod-
ucts sold by them, said signs were placed beside roads, walks, and drive-
ways in many near-by nurseries containing many acres of land on which
nursery stock was being propagated and grown, and stock sold and dis-
tributed by them was actually grown and propagated by others on their
own nursery farms and properties, and thereafter sold to them in wholesale
lots;

With effect of confusing and misleading members of the purchasing public into
erroneous and mistaken beliefs that they actually grew or propagated
products sold by them and actually owned, operated, and controlled nursery
farms or other properties on which such stock was grown or propagated
for sale, and with result, as a direct consequence of such mistaken and
erroneous beliefs induced by their aforesaid advertisements and represen-
tations, that a substantial portion of purchasing public bought a substantial
amount of their said stock, and trade was unfairly diverted to them from
competitors who do not misrepresent the source of their respective progd-
ucts; to the injury of competition in commerce:

Held, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition.

Before Mr. Robert S. Hall, trial examiner.
Mr, Floyd O. Collins for the Comnmission.
Mr. Varro E. Tyler, of Nebraska City, Nebr., for respondents.

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
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Federal Trade Commission, having reasons to believe that the Earl
E. May Seed Company, a corporation, and Earl E. May, hereinafter
referred to as respondents, have been and are using unfair methods
of competition in commerce, as “commerce” is defined in said act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

Paracrara 1. The Earl E. May Seed Company is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Iowa, with its principal place of business located
in the city of Shenandoah, State of Iowa. Respondent, Earl E. May
Seed Company, is now and has been for a number of years last past
engaged in the transportation, sale and distribution of nursery stock
in commerce between and among various States of the United States.
Respondent, Earl E. May, is the principal stockholder of the Earl
E. May Seed Company, and directs and controls its sales policies and
business operations. The respondents cause said nursery stock, when
sold, to be shipped and transported in commerce from the respond-
ents’ place of business in Shenandoah, Yowa, to purchasers thereof
at various points in States of the United States other than the State
of Towa. The respondents maintain a constant current of trade and
commerce among and between the various States of the United States
in the nursery stock which they sell and distribute.

Par. 2. The respondents, in the course and conduct of said busi-
ness, are now, and at all times herein referred to have been, in sub-
stantial competition with other corporations, individuals, firms, and
partnerships likewise engaged in the sale and distribution of nursery
stock in commerce among and between the various States of the
United States, and who do not in any way misrepresent the quality
or source of their product, or resort to unfair practices in offering
for sale and selling their product.

Par. 8. The respondents, in the course and conduct of the business
as aforesaid, and for the purpose of inducing individuals to purchase
said nursery stock, have distributed through the United States mail,
and otherwise, to the purchasing public throughout the several States
of the United States, circulars and catalogues, in all of which the
respondents have caused the firm name, and a purported description
of the product, to be prominently and conspicuously displayed.

There are located in and around the City of Shenandoah, Iowa,
many nurseries containing many acres of land on which nursery
stock has been, and is being propagated and grown, and in and
around which are roads, walks, and driveways. The respondents
have made and placed and/or have caused to be made and placed
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along and on the side of said roads, walks, and driveways, many large
signs on which are written, in large and conspicuous letters, the fol-
lowing:

Earl May’s Visitors Drive.

Earl E. May’s Flower Garden.

In the aforesaid catalogues the respondents have inserted and/or
have caused to be inserted and made a part thereof, certain photo-
graphs of different views along said roads, walks and driveways, and
in which are depicted fruit trees, flowers, shrubs, ete., and the signs.
as before described. On the side of said photographs and in direct
connection therewith, the respondents represent :

Come take a trip with me through the nursery.

Follow the arrow through Earl E. May’s Nursery Drive.

Acres of hardy phlox plants in bloom along Earl May's Nursery Drive. You
will get these colorful, thrifty plants when you order them from me.

Look for this arrow. It shows the way through Earl May’s Nursery Drive.
These Morheim Blue Spruce are beautiful trees, too.

These pictures on this page will give you an idea of just a few of the things-
you will see when you take a tour through Earl May’s Nursery Drive.

‘Along our Nursery Drive you will see more than 1,200 acres of growing.
nursery stock.

Even with this soil we must use this big, extra deep tree digger in order to
get all the roots and send them out to you right along with the trees.

In describing the different species of nursery stock advertised, the-
respondents represent :

The Special Rose Stock De-eyeing Process developed by our rose growers,.
make it almost impossible for our roses to sucker from the roots.

Our planting of this variety at the seed house have been blooming profusely

all summer long.
We usually grow too many of some plants, so I make up the surplus inte

collections.
‘We have growers who have been growing and selecting the best of clean,

pure-bred, high-yielding strains.
We had a good growing season last year and I don’t believe I have ever seen-

a finer lot of good, plump, bright, shiny seeds.

Par. 4. The manner and form in which the aforesaid photographs.
were made, and were, and are being displayed, and the represen-
tations in connection with the publication of said pictures, and’
otherwise, are grossly exaggerated, false and misleading. Said’
statements and picturizations herein referred to, and others similar-
thereto not specifically set out, serve as representations on the part
of the respondents that the said Earl E. May Seed Company actually
grows or propagates the nursery products sold and distributed by it;
and that it owns, operates and controls nurseries, farms, or properties
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in, or on which the said nursery products sold and distributed by
it are grown.

Par. 5. In truth and in fact, neither of the respondents actually
grows or propagates the nursery products sold by them. Neither of
the respondents owns, operates, or controls nurseries, farms, or
properties in or on which nursery stock is grown or propagated.
The nursery stock sold and distributed by them as described herein
is actually grown and propagated by others on their own nursery
farms or properties, and are sold to respondents in wholesale lots
after being grown.

Par. 6. Said representations on the part of the respondents had,
and now have, the tendency and capacity to, and did and do, mislead
a substantial portion of the purchasing public into the erroneous
belief that when they purchase nursery stock from the respondents
they were buying direct from the grower and would, thereby, be the
recipient of the advantages to be had by buying direct from the
growth,

Par. 7. Each and all of the false and misleading statements made
by the respondents wherein they represent that they grow and
propagate the nursery stock sold by them was, and is, calculated to,
and had, and now has, the tendency and capacity to mislead and
deceive a substantial portion of the purchasing’ public into the
erroneous belief that all of the said representations are true. Said
representations have tended to induce and have induced the purchase
of respondents’ nursery stock by the public in reliance upon such
erroneous belief. As a result thereof trade has been unfairly
diverted to respondents from competitors who do not engage in
similar false and misleading representations and practices all to the
injury of competition in commerce among and between the various
States of the United States and in the District of Columbia.

Par. 8. The above acts and practices engaged in by respondents,
as aforesaid, are all to the prejudice of the public and of respondents’
competitors, and constitute unfair methods of competition in inter-
state commerce, within the intent and meaning of Section 5, of an
Act of Congress, approved September 26, 1914, entitled “An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

Rerort, FinpiNes as To TiE Facts, aNp OrpEr

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
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Federal Trade Commission on February 16, 1937, issued and served
its complaint in this proceeding upon the respondents herein, charg-
ing them with the use of unfdir methods of competition in commerce
in violation of the provisions of the said act. On April 12, 1937,
the respondents filed their answer in this proceeding. Thereafter,
on October 1, 1937, a stipulation was entered into whereby it was
stipulated and agreed that a statement of facts signed and executed
by respondent’s counsel, Varro E, Tyler, and W. T. Kelley, chief
counsel for the Federal Trade Commission, subject to the approval of
the Commission, may be taken as facts in this proceeding and in lieu
of testimony in support of the charges stated in the complaint or in
opposition thereto; and that the Commission may proceed upon said
statement of facts to make its report as to the findings of facts
(including inferences which it may draw from the said stipulated
facts) and its conclusion based thereon and enter its order dis-
posing of the proceeding without the presentation of argument or
the filing of briefs. Thereafter, this proceeding regularly came on
for final hearing before the Commission on said complaint; answer
ahd stipulation, said stipulation having been approved and accepted,
and the Commission having duly considered the same and being now
fully advised in the premises, finds that this proceeding is in the
interest of the public and makes its findings as to the facts and its
conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracraprna 1. The Earl E. May Seed Company is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Iowa, with its principal place of business located in
the city of Shenandoah, State of Iowa. Respondent, Earl E. May
Seed Company, is now and has been for a number of years last past
engaged in the transportation, sale and distribution of nursery stock
in commerce between and among various States of the United States.
Respondent, Earl E. May, is the principal stockholder of the Earl E.
May Seed Company, and directs and controls its sales policies and
business operations. The respondents cause said nursery stock, when
sold, to be shipped and transported in commerce from the respond-
ents’ place of business in Shenandoah, Towa, to purchasers thereof at
various points in States of the United States other than the State of
Towa. The respondents maintain a course of trade in commerce
among and between the various States of the United States in the
nursery stock which they sell and distribute.

Par. 2. The respondents, in the course and conduct of said business,
are now, and at all times herein referred to have been, in substantial
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competition with other corporations, individuals, firms, and partner-
ships likewise engaged in the sale and distribution of nursery stock
in commerce among and between the various States of the United
States, and who truthfully represent the quality or source of their
products.

Par. 3. The respondents, in the course and conduct of the business
as aforesaid, and for the purpose of inducing individuals to purchase
said nursery stock, have distributed through the United States mail,
and otherwise, to the purchasing public throughout the several States
of the United States, circulars and catalogues, in all of which the
respondents have caused the firm name, and a:purported description
of the product, to be prominently and conspicuously displayed.

There are located in and around the city of Shenandoah, Iowa,
many nurseries containing many acres of land on which nursery stock
has been, and is being propagated and grown, and in and around
which are roads, walks and driveways. The respondents have made
and placed and/or have caused to be made and placed along and on
the side of said roads, walks and driveways, many large signs on
which are written, in large and conspicuous letters, the following: s

Earl May’s Visitors Drive.
Earl E. May’s Flower Garden.

The tract of ground designated on said signs as “Earl E. May’s
Flower Garden” was, and is, a display garden on ground leased by
the respondents, in the exclusive possession and control of respond-
ents, and planted and cultivated by them, and used by them for the
display of trees, shrubs, and plants taken from the stock offered for
sale and sold by the respondents.

In the 1936 Spring Catalogue, the respondents have inserted
and/or have caused to be inserted and made a part thereof, certain
photographs of different views along said roads, walks and drive-
ways, and in which are depicted fruit trees, flowers, shrubs, etc., and
the signs as before described. On the side of said photographs and
in direct connection therewith, the respondents represent:

Come take a trip with me through the nursery.

Follow the arrow through Earl E. May’s Nursery Drive.

Acres of hardy phlox plants in bloom along Earl E. May's Nursery Drive.
You will get! these colorful, thrifty plants when you order them from me.

Look for this arrow., It shows the way through Earl May’s Nursery Drive.
These Morheim Blue Spruce are beautiful trees, too.

These pictures on this page will give you an idea of just a few of the things
you will see when you take a tour through Earl May's Nursery Drive.

Along our Nursery Drive you will see more than 1200 acres of growlng
nursery stock.
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Even with this soil we must use this big, extra deep three digger in order
to get all the roots and send them out to you right along with the trees.

In describing the different species of nursery stock advertised, the
respondents represent :

The Special Rose Stock De-eyeing Process developed by our rose growers,
make it almost impossible for our roses to sucker from the roots.

Our planting of this variety at the seed house have been blooming profusely
-all summer long.

We usually grow too many of some plants so I make up the surplus into
-<collections.

We have growers who have been growing and selecting the best of clean,
pure-bred, high-yielding strains.

We had a good growing season last year and I don’t believe I have ever seen
a finer lot of good, plump, bright, shiny seeds.

The words “Our planting of this variety at the seed house have
been blooming profusely all summer long,” above quoted from said
catalogue, referred to a variety of roses named “Red Ideal.” The
respondents conduct their business at Shehandoah, Iowa, in a build-
ing known as “The Seed House,” and in front of said building is an
area owned by the respondent, Earl E. May Seed Company, and cul-
tivated as a display garden by the respondents. During the summer
of 1935, the respondents had a planting of “Red Ideal” roses in said
display garden, and said roses bloomed profusely through the said
summer. The summer of 1935 was, in fact, a good growing season
for garden seeds, and respondents state that the seeds offered for sale
by respondent, Earl E. May Seed Company, were good, plump,
bright and shiny.

Par. 4. The manner and form in which the aforesaid photographs
were made and displayed in said catalogue and the representations in
connection with the publication of said pictures, as above set forth,
are susceptible of meaning, and therefore serve as representations,
that the said respondents actually grow or propagate the nursery
products sold and distributed by them, and also serve as a represen-
tation that the respondents own, operate, or control nurseries, farms,
or properties in, or on which, the said nursery products sold and dis-
tributed by them are grown. The respondents have, since the said
seed catalogue was published, recognized their obligation to elimi-
nate the said objectionable features from future catalogues, and have
embodied in the 1937 catalogue published by them many changes in-
tended to correct the objectionable features of the said 1936
catalogue.

Par. 5. In truth and in fact, neither of the respondents actually
grows or propagates the nursery products sold by them. Neither of
the respondents owns, operates or controls nurseries, farms or prop-
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erties in or on which nursery stock is grown or propagated for sale,
The nursery stock sold and distributed by them as described herein
is actually grown and propagated by others on their own nursery
farms or properties, and is sold to respondents in wholesale lots after
being grown.

Par. 6. The use by the respondents of the advertisements and rep-
resentations herein set out has the tendency and capacity to, and
does, confuse and mislead members of the purchasing public into
the erroneous and mistaken beliefs that respondents actually grow
or propagate the nursery products sold by them and actually own,
operate and control nurseries, farms or other properties on which
nursery stock is grown or propagated for sale. As a direct conse-
quence of such mistaken and erroneous beliefs induced by the ad-
vertisements and representations of respondents as hereinabove enu-
merated, a substantial portion of the purchasing public has purchased
a substantial amount of respondents’ products with the result that
trade has been unfairly diverted to respondents from respondents’
competitors who do not misrepresent the source of their respective
products. As a result thereof, injury has been done to competition
in commerce among and between the various States of the United

States and in the District of Columbia.

CONCLUSION

The aforesaid acts and practices of the respondents have been and
are to the prejudice and injury of the public and of respondents’ com-
petitors*and constitute unfair methods of competition in commerce
within the intent and meaning of Section 5 of an Act of Congress
approved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of re-
spondents, and the agreed stipulation of facts entered into between
the respondents herein, Earl E. May Seed Company, a corporation,
and Earl E, May, and W. T. Kelley, chief counsel for the Commis-
sion, which provides among other things that, without further evi-
dence or other intervening procedure, the Commission may issue and
serve upon the respondents herein findings as to the facts and con-
clusions based thereon and an order disposing of the proceeding, and
the Commission having made its findings as to the facts and conclu-
sion that said respondents have violated the provisions of an Act
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of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes.”

It is ordered, That the respondents, Earl E, May Seed Company,
a corporation, and its officers, representatives, agents, and employees,
and the respondent Earl E. May, individually, and his agents and
representatives, in connection with the advertising, offering for sale,
and sale and distribution of nursery stock in interstate commerce or
in the District of Columbia, do forthwith cease and desist from rep-
resenting, directly or indirectly:

1. That the respondents, or either of them, grow or propagate the
nursery stock sold by themj;

2. That the respondents, or either of them, own, operate, or control
lands, farms, or properties in or on which nursery stock is grown for
sale unless and until they own or directly and absolutely operate and
control lands, farms or other properties in or on which they grow
nursery stock.

It i3 further ordered, That the respondents shall within 60 days
after service upon them of this order file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.
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IN taE MATTER OF

FOX-WEIS COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF

SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 20, 1914

Docket 8236. Complaint, Oct. 4§, 1937—Decision, Dec. 22, 1937

Where a corporation engaged in distribution and sale of furs and fur coats to

{a)

{v)

members of purchasing public in other States and in the District of Colum-
bia, in substantial competition with others similarly engaged in distribu-
tion and sale of such produects, and including those who, in selling and dis-
tributing furs and fur coats made from sking of ralbit or muskrat, truth-
fully designate said garments as actually thus made, by use of such words
as “Dyed Coney” or “Dyed Muskrat” in equally prominent type and in
close proximity and hyphenated to other designations used by them in
describing such garments, those engaged In sale of such products actunally
made from the skins of seal and so designated, and those who do not ia
any manner misrepresent their business status and, falsely, that they are
manufacturers, for the direct purchase of the products of which there is
preference on the part of substantial portion of purchasing public as secur-
ing, in their opinion, better prices, superior merchandise and other advan-
tages not to be had after product has passed through hands of number
of middlemen—

Made use of designations “Sealine,” “Black Seal,” “Hudson Seal,” and
“Frenc¢h Seal” in describing, in its advertisements in newspapers of inter-
state circulation and in other advertising media, its furs and fur coats, to-
gether with qualification, in not easily readable type and widely separated
from aforesald designations, “Dyed Coney” or “Dyed Muskrat,” and with-
out qualification in other cases, notwithstanding fact products thus de-
scribed and represented were not made from the furs and skins of the seal,
but, in a number of cases, from rabbit skins so dressed and dyed as to
resemble, in appearance only, the more costly seal, with its superior
pliability, durability, wearing quality, and luster, and number thereof were
made from muskrat skins likewise so dressed and dyed as to resemble
garments made from seal, to which they were inferior in aforesaid respects
and for which there was a preference on the part of a substantial number
of purchasing public; and

Represented itself as a “manufacturing furrier,” through use of such
statements on letterheads and other advertising media, and through state-
ment “it makes a difference when you buy from the maker,” notwithstanding
fact it was not the manufacturer of all the furs and fur coats sold by it,
but purchased a substantial majority of such products ready-made for
sale to ultimate purchaser;

With effect of misleading and deceiving substantial portion of purchasing public

into erroneous beliefs that garments in question were actually made from
the furs and skins of seal, and that it was the manufacturer of all such
products sold by it, and with result that substantial portion of such publie,
by reason of such mistaken and erroneous beliefs, were induced to buy such
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garments thus designated and described, and trade was thereby diverted
to it from its competitors as aforesaid:
Held, That such acts and practices were to the prejudice of the publie and
competitors and constituted unfair methods of competition.
My, J. T'. Welch for the Commission.
Hartman, Sheridan & Tekulsky, of New York City, for respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress, approved

September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission, having reason to believe that Fox-
Weis Company, a corporation, hereinafter referred to as respondent,
has been and is using unfair methods of competition in commerce,
as “commerce” is defined in said act of Congress, and it appearing to
said Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:
" Paracraru 1. Respondent, Fox-Weis Company, is a corporation,
organized, existing, and doing business under and by virtue of the
laws of the State of Pennsylvania, with its principal place of busi-
ness located at 1130 Chestnut Street, in the city of Philadelphia,
State of Pennsylvania. It is now, and has been for some time here-
tofore, engaged in the business of distributing and selling to mem-
bers of the purchasing public, among other items of merchandise,
furs and fur coats. .

The respondent causes said furs and fur coats, when sold, to be
transported from its aforesaid principal place of business to the pur-
chasers thereof located at points in States of the United States other
than the State of Pennsylvania. It maintains, and for a period of more
than one year last past has maintained, a constant current of trade
and commerce in said furs and fur coats, between and among the
various States of the United States and in the District of Columbia.

Par. 2. Respondent is engaged in substantial competition in the
distribution and sale of said furs and fur coats with other corpora-
tions and with firms and individuals likewise engaged in the business
of distributing and selling furs and fur coats, in commerce among
and between the various States of the United States and in the
District of Columbia.

Par. 8. Fur coats and other garments made from the furs and
skins of seal have, over a period of many years, acquired a wide
popularity among that portion of the public purchasing garments
made from fur on account of their superior quality, including pli-
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ability and durability, of the leather and wearing quality and luster
of the fur. Garments made from furs and skins of seal demand
prices substantially greater than the prices of garments made from
rabbit or muskrat furs and skins and there is a preference on the
part of a substantial number of the purchasing public for garments
made from furs and skins of seal. Garments made from the furs
and skins of seal are commonly designated as “seal,” or some deriva-
tion of said word, including the word “seal” and said designation is
well-known and recognized both by the trade and the purchasing
public generally.

Par. 4. In the course and conduct of its business, and for the pur-
pose of inducing the purchase of its furs and fur coats by members of
the purchasing public, respondent has, from time to time, inserted
advertisements in newspapers having an interstate circulation and
has made use of other advertising media designed and intended to
influence purchasers of said furs and fur coats. In said advertise-
ments, respondent has caused certain of its furs and fur coats to be
variously represented or designated as “sealine,” “black seal,” “Hud-
son seal,” and “French seal.” In certain of said advertisements,
the designations above set out are made without qualification of any
kind. In other of said advertisements, the words “dyed coney” or
“dyed muskrat” appear in substantially smaller type so as to not be
casily readable and are not in close proximity to said designations
above set out, but are, in fact, widely separated therefrom.

Said designations purport to be descriptive of respondent’s furs
and fur coats and serve as representations that said garments are
made from furs and skins of seal.

Par. 5. In truth and in fact, the garments offered for sale and sold
by the respondent, bearing the designations above set out, are made
from furs and skins other than furs and skins from the seal. A
number of said garments are made from rabbit skins so dressed and
dyed as to resemble garments made from furs and skins of the seal
in appearance only. Said rabbit skins are inferior to the skins of
seal in pliability and durability of the leather and in wearing quality
and luster of the fur. A number of said garments are made from
muskrat skins so dressed and dyed as to resemble garments made
from furs and skins of the seal. Said muskrat skins are inferior to
the skins of the seal in pliability and durability of the leather and
in wearing quality and luster of the fur.

Par. 6. There are now, and have been, competitors of respondent
selling and distributing furs and fur coats made from skins of rab-
bit or muskrat, in commerce among and between the various States
of the United States, who truthfully designate said garments as ac-
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tually being made from the skins of rabbit or muskrat by use of
such words as “dyed coney” or “dyed muskrat” in type equally
prominent to, and in close proximity and hyphenated to, the other
designations used by said competitors in describing said garments.
There are also other competitors of respondent selling furs and
fur coats which are actually made from the skins of seal and are
so designated, in commerce among and between the various States
of the United States. There are also among respondent’s competi-
tors those who do not in any manner misrepresent their business
status and represent that they are manufacturing furriers when such
1s not the case.

Par. 7. In the course and conduct of its business and for the pur-
pose of inducing the purchase of its furs and fur coats by members
of the purchasing public, respondent has represented itself to be a
manufacturing furrier. On its letterheads and its other advertising
matter, the respondent has made use of such statements as “Fox-
Weis Company, Manufacturing Furriers,” and “it makes a difference
when you buy from the maker.” Such statements serve as represen-
‘tations that the respondent is the maker of the furs and fur coats
which it sells to members of the purchasing public. In truth and in
fact the respondent is not the manufacturer of such furs and fur
coats that it sells, but purchases the same already made up and ready
for sale to the ultimate purchaser. The respondent, is not a manuy-
facturer or a manufacturing furrier as that term is known and under-
stood among the purchasing public generally.

There is a preference on the part of a substantial portion of the
purchasing public for dealing direct with the manufacturer. Such
preference is brought about by the belief on the part of said mem-
bers of the purchasing public that in dealing direct with the manu-
facturer they  secure better prices, superior merchandise, and other
advantages which cannot be secured when merchandise is purchased
after having gone through the hands of a number of middlemen.

Par. 8. The false and misleading representations used by the re-
spondent in the offering for sale and sale of its furs and fur coats,
as hereinabove set out, have the capacity and tendency to, and do,
mislead and deceive a substantial portion of the purchasing public
into the erroneous beliefs that said garments are actually made from
the furs and skins of seal and that the respondent is the manufac-
turer thereof. On account of such mistaken and erroneous beliefs,
a substantial portion of the purchasing public has been induced to
purchase garments so designated by the respondent and thereby
trade has been unfairly diverted to the respondent from competitors
named in paragraph 6 hereof. As a result thereof, substantial injury
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has been, and is now being, done by respondent to competition in
commerce among and between the various States of the United
States and in the District of Columbia.

Par. 9. The above and foregoing acts, practices, and representa-
tions of the respondent have been, and are, all to the prejudice of the
public and respondent’s competitors as aforesaid, and constitute
unfair methods of competition within the meaning and intent of
Section 5 of an Act of Congress approved September 26, 1914,
entitled “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes.”

Report, Finpines As 10 THE Facts, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission on the 4th day of October, 1937
issued and served its complaint in this proceeding upon said respond-
ent, Fox-Weis Company, charging it with the use of unfair methods
of competition in commerce in violation of the provisions of said
act. Thereafter, a stipulation was entered into whereby it was
stipulated and agreed that a statement of facts signed and executed
by the respondent and its counsel, and W. T, Kelley, Chief Counsel
for the Federal Trade Commission, subject to the approval of the
Commission, may be taken as the facts in this proceeding and in
lieu of testimony in support of the charges stated in the complaint,
or in opposition thereto, and that the said Commission may pro-
ceed upon said statement of facts to make its report, stating its
findings as to the facts and its conclusion based thereon and enter its
order disposing of the proceeding without the presentation of argu-
ment or the filing of briefs. Thereafter this proceeding regularly
came on for final hearing before the Commission on said complaint
and stipulation, said stipulation having been approved and accepted,
and the Commission having duly considered the same and being
now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes its findings as to the facts and
its conclusion drawn therefrom:

FINDINGS A8 70 THE FACTS

Paracraru 1. Respondent, Fox-Weis Company, is a corporation,
organized, existing and doing business under and by virtue of the
laws of the State of Pennsylvania, with its principal place of busi-
ness Jocated at 1130 Chestnut Street, in the city of Philadelphia,.
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State of Pennsylvania. It is now, and has been for some time here-
tofore, engaged in the business of distributing and selling to mem-
bers of the purchasing public, among other items of merchandise,
furs and fur coats.

The respondent causes said furs and fur coats, when sold, to be
transported from its aforesaid principal place of business to the
purchasers thereof located at points in States of the United States
other than the State of Pennsylvania. It maintains, and for a period
of more than one year last past has maintained, a constant current of
trade and commerce in said furs and far coats, between and among
the various States of the United States and in the District of Co-
lumbia.

Par. 2. Respondent is engaged in substantial competition in the
distribution and sale of said furs and fur coats with other corpora-
tions and with firms and individuals likewise engaged in the business
of distributing and selling furs and fur coats, in commerce among
and between the various States of the United States and in the
District of Columbia.

Par. 3. Fur coats and other garments made from the furs and
skins of seal have, over a period of many years, acquired a wide
popularity among that portion of the public purchasing garments
made from fur on account of their superior quality, including pliabil-
ity and durability of the leather and wearing quality and luster of
the fur. Garments made from furs and skins of seal demand prices
substantially greater than the prices of garments made from rabbit
or muskrat furs and skins and there is a preference on the part
of a substantial number of the purchasing public for garments made
from furs and skins of seal. Garments made from the furs and
skins of seal are commonly designated as “Seal,” or some derivation
of said word, including the word “Seal” and said designation is
well known and recognized, both by the trade and the purchasing
public generally.

Par. 4. In the course and conduct of its business, and for the pur-
pose of inducing the purchase of its furs and fur coats by members
of the purchasing public, respondent has, from time to time, inserted
advertisements in newspapers having an interstate circulation and
has made use of other advertising media designed and intended to
influence purchasers of said furs and fur coats. In said advertise-
ments, respondent has caused certain of its furs and fur coats to be
variously represented or designated as “Sealine,” “Black Seal,”
“Hudson Seal,” and “French Seal.” 1In certain of said advertise-
ments, the designations above set out are made without qualification
of any kind. In other of said advertisements, the words “Dyed
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Coney” or “Dyed Muskrat” appear in substantially smaller type so
as to not be easily readable and are not in close proximity to said
designations above set out, but are, in fact, widely separated there-
from. Said designations purport to be descriptive of respondent’s
furs and fur coats and serve as representations that said garments
are made from furs and skins of seal.

Par. 5. In truth and in fact, the garments offered for sale and
sold by the respondent, bearing the designations above set out, are
made from furs and skins other than furs and skins from the seal.
A number of said garments are made from rabbit skins so dressed
and dyed as to resemble garments made from furs and skins of the
seal in appearance only. Said rabbit skins are inferior to the skins
of seal in pliability and durability of the leather and in wearing
quality and luster of the fur. A number of said garments are made
from muskrat skins so dressed and dyed as to resemble garments made
from furs and skins of seal. Said muskrat skins are inferior to the
skins of the seal in pliability and durability of the leather and in
wearing quality and luster of the fur.

Par. 6. Prior to July 1, 1937, the respondent changed its adver-
tising literature in the following respects: Furs and fur coats made
from furs and skins of rabbit and muskrat which have been dyed so as
to resemble furs and skins of seal, or of any other animal, are now
designated and described by use of the words “Seal,” “Hudson Seal,”
“French Seal,” “Black Seal,” “Sealine,” “Beaver,” and “Beaverette,”
preceding and hypenated to words which state that the furs and
skins used in the garment are dyed and are rabbit or muskrat skins.
All of such words appear in equal size type and are in close proximity
and hyphenated in respondents present advertising. Such garments
as have heretofore been described and represented in the manner set
forth in paragraph 4 of the complaint are now described and repre-
sented as follows: “Seal-Dyed Coney,” “Hudson Seal-Dyed Musk-
rat,” “Beaver-Dyed Coney,” “French Seal-Dyed Coney,” “DBeaverette-
Dyed Coney,” “Black Seal-Dyed Coney.”

Par. 7. There are now, and have been, competitors of respondent
selling and distributing furs and fur coats made from skins of rabbit
or muskrat, in commerce among and between the various States of
the United States, who truthfully designate said garments as actually
being made from the skins of rabbit or muskrat by use of such words
as “Dyed Coney,” or “Dyed Muskrat” in type equally prominent to,
and in close proximity and hyphenated to, the other designations
used by said competitors in describing said garments. There are
also other competitors of respondent selling furs and fur coats which
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are actually made from the skins of seal and are so designated, in
commerce among and between the various States of the United States.
There are also among respondent’s competitors those who do not in
any manner misrepresent their business status and represent that
they are manufacturing furriers when such is not the case. :
Par. 8. In the course and conduct of its business and for the pur—
pose of inducing the purchase of its furs and fur coats by members’
of the purchasing public, the respondent has represented itself to be
a manufacturing furrier. On its letterheads and other advertising
matter, the respondent has made use of such statements as “Fox-
Weis Company, Manufacturing Furriers,” and “it makes a differ-
ence when you buy from the maker.” Such statements serve as rep-
resentations that the respondent is the maker of all the furs and-fur
coats which it sells to members of the purchasing public. * In truth
and in fact, the respondent is not the manufacturer of all the furs
and fur coats which it sells. A substantial majority of the furs and
fur coats sold by the respondent are purchased by it ready-made for
sale to the ultimate purchaser, but the respondent does actually con+
‘trol and operate a plant wherein it maintains facilities for making
fur garments and fur coats. In such plant, respondent employs
approximately twenty-three people in the following capac1t1e3°

1 Manpager ' . - 2 Coutters
* 15 Finishers . 1 Ironer
1 Naliler . [ ' 1 Cleaner

2 Operators .

In said plant, it maintains certain machinery and equipment for mak-
ing fur garments and fur coats as fOllOWS‘

2 Fur sewing machines’ : 3 Ironing and glazing tables
. 5 Fur cutting tables 2 Nailing tables Bt
-1 Fur lining and finishing table 2 Fur drums

1 Fur staying machine 5 Fur knives !

1 Machine for sewing lining . 4 Sets of nailiixg pinchers '

1 Faney stitch machine

From the perlod October 1, 1935 to September 30, 1936 respondent
manufactured in its plant three hundred twenty-seven (327) coats
and thirty-one (31) jackets. From October 1, 1936 to September 30,
1937, it made in its plant three hundred ninety-two (392) coats and
ten (10) jackets. It does not sell any of its products to any other
retail furrier but sells said products in its retail place of business.

There is a preference on the part of a substantial portion of the
purchasing pubhc for dealing direct with the manufacturer. Such
preference is brought about by the belief on the part of said mem-
bers of the purchasmo public that in dealing direct with the manu-
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facturer they secure better prices, superior merchandise, and other
advantages which cannot be secured when merchandise is purchased
after having gone through the hands of a number of middlemen.

. Par. 9. The aforesaid representations used by the respondent prior
to July 1, 1937, as set out hereinabove, in the offering for sale and
sale of its furs and fur coats, have had the capacity and tendency to,
and did, mislead and deceive a substantial portion of the purchasing
public into the erroneous beliefs that said garments were actually
made from the furs and skins of seal, and that the respondent was
the manufacturer of all the fur garments and fur coats which it sold.
On account of such mistaken and erroneous beliefs, a substantial por-
tion of the purchasing public has been induced to purchase garments
so designated and described, and thereby trade has been diverted to
the respondent from competitors referred to in paragraph 7 hereof,

. CONCLUSION

The aforesaid acts and practices of the respondent, Fox-Weis Com-
pany, are to the prejudice of the public and of respondent’s compet-
itors, and constitute unfair methods of competition in commerce,
within the intent and meaning of Section 5 of an Act of Congress,
approved September 26, 1914, entitled “An Act to create a Federal
Trade- Commission, to define its powers-and duties, and for other
purposes.” Coome T '

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, and the agreed stipula-
tion of facts entered into between the respondent herein, Fox-Weis
Company, and W. T, Kelley, Chief Counsel for the Commission,
which provides, among other things, that without further evidence
or other intervening procedure, the Commission may issue and serve
upon the respondent herein findings as to the facts and conclusion
based thereon and an order disposing of the proceeding, and the Com-
mission having made its findings as to the facts and conclusion that
said respondent has violated the provisions of an Act of Congress,
approved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other pur-
poses.”

It i3 ordered, That respondent, Fox-Weis Company, a corporation,
its officers, agents, representatives, and employees, in connection with
the advertising, offering for sale, and sale of furs and fur garments
made from dyed muskrat or dyed coney (rabbit) fur, in interstate
commerce and in the District of Columbia, cease and desist from:
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1. Describing furs or fur garments in any other way than by the
use of the correct name of the fur as the last word of the description
or designation thereof.

2. Describing furs or fur garments wherein the fur has been dyed
to simulate another fur without using the correct name of the fur as
the last word of the description or designation thereof immediately
preceded by the word “Dyed” compounded with the name of the
simulated fur.

8. Using the words “Seal,” “Hudson Seal,” “French Seal,” Sea-
line,” “Black Seal,” as descriptive of furs and fur garments made
from muskrat or coney (rabbit), alone or in connection, combination,
or conjunction with any other word or words, unless and until the
word “Seal,” or the words “Hudson Seal,” “French Seal,” “Black
Seal,” “Sealine,” are compounded with the word “Dyed,” and such
words so compounded are immediately followed by the true name of
the fur as “Hudson Seal- Dyed Muskrat,” or “Seal-Dyed Coney.”

4. Representing that it is a manufacturmfr furrier or that it manu-
factures the garments which it sells, except as to such garments as are
,actually manufactured by it.

It is further ordered, That the respondent shall, within 30 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form i in which it
has complied with this order.
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, Syllabus

INn t™aE MATTER OF

PENNSYLVANIA WHISKEY DIST RIBUTING
CORPORATION

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2576. Complaint, Ocl. 11, 1935—Decision, Dec. 23, 1937

Where a corporation engaged, as wholesale distributor and rectifier of alcoholic
liquors, in purchasing and bottling whiskies and other distilled spirits and
in- selling its aforesaid various products to wholesaler and retaller pur-
chasers in other States and in the District of Columbla, in substantial
competition with those engaged in the manufacture by distlllatlon of

" 'whiskies and other distilled spirity and in selling same in trade and com-
* 'merce among the various States and in said District, and with those
-engaged in purchasing, rectifying, blending, and bottling such various
" distilled spirits and similarly selling same, and including among said com-
* 'petitors those who, as manufacturers and distillers from mash, wort, or
wash of the whiskies and other distilled spirits sold by them, truthfully
use words “distillery,” “distilleries,” *“distillers,” “distilling,” or ‘distilled
products” as a part of their corporate or trade names and on their sta.
tionery, cartons and labels of the bottles in which they sell and ship their
_said products, those who, engaged in purchasing, rectifying, blending, and
botthng such various products, do not use aforesaid words as above set
torth ‘dnd those who, engaged In sale of whiskies and other distilled spirits,
do not, as a means of furthering and promoting sale of their said produects,
misrepresent as officlal Internal Revenue Bonded Warehouse Receipts
their own unofficial paper receipts or paper writings—

(a) Represented, through use of abbreviation “Dist.” in its corporate name, as

- printed on its stationery, cartons, labels, contracts, and advertising, and
warehouse recelpts, used by it in soliciting and obtaining sale of its
products, to its customers, and furnished same with means of representing
to their vendees, both retailers and ultimate consuming publie, that it was
a distilling company and that the whiskies and other distilled spirits by it
sold were by it made through process of distillation from mash, wort, or
wash, notwithstanding fact it did not thus distill said various spirits, as
long definitely understood from word “distilling” used in connection with
liquor ihdustry and products thereof, in the trade and by the ultimate pur-
chasing publie, did not own, operate, or control any place or places where
‘such spirits are made by such process, and was not a distiller, for the pur-
chase of the bottled whiskey and other spirits of which there is a preference
on the part of a substantial portion of the purchasing public; and

(b) Falsely designated as “United States Internal Revenue Bonded Warehouse
Recelpts” certain paper writings or receipts delivered to its customers and
covering distilled spirits stored in bonded warehouses in other States, as’
meang of furthering and promoting sale of its sald products, facts being
said writings or receipts were contracts between it and customer whereby

. it was obligated to sell, and customer was obligated to buy, quantity of

_disti{led spirits located In aforesaid warehouses under bond, and for which
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it had and retained the genuine United States Internal Revenue Bonded
Warehouse Receipts, and pursuant to which contracts, and upon request
of purchasers, it caused such spirits to be released and delivered to it for
rectification or bottling and labeling, and then shipped to such various
purchasers, and said receipts or writings were not, as thus falsely repre-
sented, the official United States Internal Revenue Bonded Warehouse
Receipts sufficient to release bonded spirits covered thereby upon payment
by purchasers of storage charges, insurance, State and Federal taxes;

With effect of misleading and deceiving dealers and purchasing public into the
belief that said whiskies and other distilled spirits sold by it were by it
made or distilled from mash, wort, or wash, and of misleading and deceiv~
ing dealers into belief that, upon presentation to bonded warehouse of
aforesald unofficial warehouse receipts by them obtained from it, the
whiskies and distilled spirits thus purchased would be released from bond
for delivery to a duly authorized rectifier for rectifying or rebottling, or
both, as desired, upon payment by said dealers of storage charges, insurance
and State and Federal taxes, and of inducing dealers and purchasing public,
acting in such beliefs, to buy its said whiskies and other distilled spirits,
and of thereby diverting trade fo it from its competitors who do not make
the same or similar representations; to the substantial injury of substantial
competition in commerce:

Held, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition.

Before Mr. John W. Addison, trial examiner.

Mr. PGad B. Morehouse for the Commission.

Mr. Irving H. Goldin, of New York City, and Mr. Harold N.
Reinitz, of Brooklyn, N. Y., for respondent.

CoOMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Pennsyl-
vania Whiskey Distributing Corporation, hereinafter referred to as
respondent, has been and now is using unfair methods of competition
in commerce, as “commerce” is defined in said act, and it appearing
to the said Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint, stating
its charges in that respect as follows:

ParacrarH 1. Respondent is a corporation organized, existing, and
doing business under the laws of the State of New York, with its
office and principal place of business in the city of Brooklyn in said
State. It is now and for more than one year last past has been
engaged in the business of a wholesale distributor and rectifier of
alcoholic liquors, purchasing and bottling whiskies and other dis-
tilled spirits and selling the same in constant course of trade and
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comimerce between and among the various States of the United States
and in the District of Columbia. In the course and conduct of its
business, it causes its said products when sold to be transported from
its place of business as aforesaid into and through various States of
the United States to the purchasers thereof, consisting of whole-
salers and retailers located in other States of the United States and
in the District of Columbia. In the course and conduct of its busi-
ness as aforesaid, respondent is now and for more than one year last
past has been in substantial competition with other corporations and
with other individuals, partnerships, and firms engaged in the manu-
facture by distillation of whiskies and other distilled spirits and in
the sale thereof in trade and commerce between and among the vari-
ous States of the United States and in the District of Columbia; and
in the course and conduct of its business as aforesaid, respondent is
now, and has been for more than one year last past, in substantial
competition with other corporations and with individuals, firms,
and partnerships engaged in the business of purchasing, rectifying,
blending, and bottling whiskies and other distilled spirits and in the
sale thereof in commerce between and among the various States of
the United States and in the District of Columbia.

Par. 2. For a long period of time the word “distilling,” when used
in connection with the liquor industry, has had and still has a defi-
nite significance and meaning in the minds of the wholesalers and
retailers in such industry and to the ultimate purchasing public, to
wit, the manufacturing of whiskey and other distilled spirits by a
process of original distillation from mash, wort, or wash; and a
substantial portion of the purchasing public prefers to buy whiskey
and other distilled spirits prepared or bottled by the actual distillers
thereof.

Par. 3. In the course and conduct of its business as aforesaid, by
an abbreviation of the word “Distributing” to “Dist.” in its corpo-
rate name as printed on stationery, cartons, labels, contracts, adver-
tising, and warehouse receipts used by it in soliciting and obtaining
the sale of its products as aforesaid, and in various other ways,
respondent represents to its customers and furnishes them with the
means of representing to their vendees, both retailers and the ulti-
mate consuming public, that it is a distilling company and that the
whiskies and other distilled spirits by it sold were by it manufac-
tured through the process of distillation from mash, wort, or wash
as aforesaid, when, as a matter of fact, respondent is not a distiller,
does not distill the said whiskies or other distilled spirits by it so
sold and transported, and does not own, operate, or control any place
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or places where such spirits are manufactured by the process of
distillation from mash, wort, or wash.

Par. 4. In the course and conduct of its business as aforesaid, and
as a means or method of furthering and promoting the sale of its
said products, respondent delivers to its customers: certain paper
writings or receipts by it falsely designated as “United States In-
ternal Revenue Bonded Warehouse Receipts,” covering distilled spir-
its stored in bonded warehouses located in States other than the
State of New York, which said paper writings or receipts are con-
tracts between respondent and the customer whereby the respondent
is obligated to sell and the customer to buy a quantity of distilled
spirits located in the aforesaid warehouses under bond, and for
which distilled spirits respondent has and retains the genuine United.
States Internal Revenue Bonded Warehouse Receipts. Pursuant to
such contracts, and upon the requests of the purchasers, respondent
causes such bonded spirits to be released and delivered to it for
rectification or bottling and labelling as aforesaid and then causes
the said distilled spirits so released, delivered, bottled, and labelled
‘to be shipped from its place of business as aforesaid to the pur-
chasers thereof located in the State of New York and in various other
States of the United States and in the District of Columbia, In the
aforesaid manner, respondent falsely represents that its own ware-
house receipts and contracts for the bonded liquor as aforesaid are
official United States Internal Revenue Bonded Warehouse Receipts,
sufficient to release the bonded spirits covered thereby, upon payment
by the purchaser of the storage charges, insurance, State, and
Federal taxes.

Par. 5. There are, among the competitors of respondent engaged in.
the sale of whiskies and distilled spirits as mentioned in paragraph 1
hereof, corporations, firms, partuerships, and individuals who manu-
facture and distill from mash, wort or wash as aforesaid the whiskies
and other distilled spirits sold by them, and who truthfully use the
words “distillery,” “distilleries,” “distillers,” “distilling,” or “dis-
tilled products” as a part of their corporate or trade names and on
their stationery, cartons, and labels of the bottles in which they sell
and ship such products. There are also among such competitors,
corporations, firms, partnerships, and individuals engaged in the busi-
ness of purchasing, rectifying, blending, and bottling whiskies and
other distilled spirits who do not use the words “distillery,” “distill-
eries,” “distillers,” “distilling,” or “distilled products” as a part of,
their corporate or trade names nor on the stationery, cartons, and
labels of the bottles in which they sell and ship their said products.
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“"There are also, among such competitors, corporations, firms, partner-
ships, and individuals engaged in the sale of whiskies and other dis-
tilled spirits who, as a means or method of furthering and promoting
the sale of said products do not misrepresent as official United States
Internal Revenue Bonded Warehouse Receipts their own unofficial
receipts or paper writings as an inducement to the sale of their said
products.

"Par. 6. The representations by respondent as set forth in para-
graphs 3 and 4 hereof are calculated to and have the capacity and
tendency to and do mislead and deceive dealers and the purchasing
public into the belief that the whiskies and other distilled spirits
sold by respondent are manufactured and distilled by it from mash,
wort, or wash; and do mislead and deceive dealers into the belief that
upon presentation to the bonded warehouse of the aforesaid unofficial
warehouse receipt by them obtained from respondent, the whiskies
or distilled spirits so purchased will be released from bond for deliv-
ery to a duly authorized rectifier and bottler of their selection for
rectification or rebottling or both, as desired, upon payment by the
said dealers of the storage charges, insurance, and State and Federal
taxes; and such representations are calculated to, have the capacity
and tendency to, and do induce dealers and the purchasing publie,
acting in such beliefs, to purchase the whiskies and other distilled
spirits sold by the respondent, thereby diverting trade to the respond-
ent from its competitors who do not make the same or similar mis-
representations, and thereby respondent does substantial injury to
‘substantial competition in interstate commerce.

Par. 7. The acts and things above alleged to have been done and
the false representations alleged to have been made by respondent
-are to the prejudice of the public and the competitors of respondent,
and constitute unfair methods of competition in commerce within
the meaning and intent of Section 5 of an Act of Congress entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September 26, 1914.

REeporT, FINDINGS AS TO THE FACTs, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission on October 11, 1935 issued, and later
served its complaint in this proceeding upon the respondent, Pennsyl-
vania Whiskey Distributing Corporation, charging it with the use
of unfair methods of competition in commerce in violation of the
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provisions of said act. After the issuance of said complaint and the
filing of respondent’s answer, the Commission, by order entered here-
in, granted respondent’s motion for permission to withdraw said
answer and to substitute therefor an answer admitting all the mate-
rial allegations of the complaint to be true, and waiving the taking
of further evidence and all other intervening procedure, which sub-
stitute answer was duly filed in the office of the Commission. There-
after, this proceeding regularly came on for final hearing before the
Commission on the said complaint and the substitute answer, briefs
and oral arguments of counsel having been waived, and the Commis-
sion having duly considered the same and being now fully advised in
the premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion. drawn

therefrom:
FINDINGS AS TO THE FACTS

Paracrapm 1. This respondent is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State
of New York. Its office and principal place of business is located at
135 Johnson Street in the Borough of Brooklyn, in the city of New
York, in said State. For more than one year last past, it has been
engaged in the business of a wholesale distributor and rectifier of al-
coholic liquors, purchasing and bottling whiskies and other distilled
spirits and selling the same in constant course of trade and commerce
between and among the various States of the United States and in
the District of Columbia.” In the course and conduct of its business,
it causes its said products when sold to be transported from its place
of business as aforesaid into and through various States of the United
States to the purchasers thereof, consisting of wholesalers and retail-
ers located in other States of the United States and in the District of
Columbia. In the course and conduct of its business as aforesaid,
respondent is now and for more than one year last past has been in
substantial competition with other corporations and with other in-
dividuals, partnerships, and firms engaged in the manufacture by dis-
tillation of whiskies and other distilled spirits and in the sale there-
of in trade and commerce between and among the various States of
the United States and in the District of Columbia; and in the course
and conduct of its business as aforesaid, respondent is now, and has
been for more than one year last past, in substantial competition with
other corporations and with individual firms, and partnerships en-
gaged in the business of purchasing, rectifying, blending, and bot-
tling whiskies and other distilled spirits and in the sale thereof in
commerce between and among the various States of the United States
and in the District of Columbia.
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Par. 2. For a long period of time the word “distilling,” when
used in connection with the liquor industry, has had and still has a
definite significance and meaning in the minds of the wholesalers
and retailers in such industry and to the ultimate purchasing public,
to wit, the manufacturing of whiskey and other distilled spirits by -
a process of original distillation from mash, wort, or wash; and a
substantial portion of the purchasing public prefers to buy whiskey
and other distilled spirits prepared or bottled by the actual dis-
tillers thereof. .

Par. 3. In the course and conduct of its business as aforesaid,
respondent has abbreviated the word “Distributing” to “Dist.,” in
its corporate name, as printed on its stationery, cartons, labels, con-
tracts, advertising, and warehouse receipts used by it in soliciting
and obtaining the sale of its products as aforesaid. In this way and
in various other ways respondent has represented to its customers and
furnished them with the means of representing to their vendees, both
retailers and the ultimate consuming public, that it is a distilling
company and that the whiskies and other distilled spirits by it sold
were by it manufactured through the process of distillation from
mash, wort or wash as aforesaid, when, as a matter of fact, respond-
ent is not a distiller, does not distill the said whiskies or other dis-
tilled spirits by it so sold and transported, and does not own, operate,
or control any place or places where such spirits are manufactured by
the process of distillation from mash, wort, or wash.

Par. 4. Also in the course and conduct of its business as foresaid,
and as a means or method of furthering and promoting the sale of
its said products, respondent delivers to its customers certain paper
writings or receipts by it falsely designated as “United States In-
ternal Revenue Bonded Warehouse Receipts,” covering distilled
spirits stored in bonded warehouses located in States other than the
State of New York, which said paper writings or receipts are con-
tracts between respondent and the customer whereby the respondent
is obligated to sell and the customer to buy a quantity of distilled
spirits located in the aforesaid warehouses under bond, and for which
distilled spirits respondent has and retains the genuine United States
Internal Revenue Bonded Warehouse Receipts. Pursuant to such
contracts, and upon the requests of the purchasers, respondent causes
such bonded spirits to be released and delivered to it for rectifica-
tion or bottling and labelling as aforesaid and then causes the said
distilled spirits so released, delivered, bottled, and labelled to be
shipped from its place of business as aforesaid to the purchasers
thereof located in the State of New York and in various other States
of the United States and in the District of Columbia. In the
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aforesaid manner, respondent falsely represents that its own ware-
house receipts and contracts for the bonded liquor as aforesaid are
official United States Internal Revenue Bonded Warehouse Receipts,
sufficient to release the bonded spirits covered thereby, upon pay-
ment by the purchaser of the storage charges insurance, State and
Federal taxes.

Par. 5. There are, among the competitors of respondent enoaged
in the sale of whiskies and distilled spirits as mentioned in paragraph
1 hereof, corporations, firms, partnerships, and individuals who
manufacture and distill from mash, wort, or wash as aforesaid the
whiskies and other distilled spirits sold by them, and who truthfully
use the words “distillery,” “distilleries,” “distillers,” “distilling,” or
#distilled products” as a part of their corporate or trade names and
on their stationery, cartons, and labels of the bottles in which they
sell and ship such products. There are also among such competitors,
corporations, firms, partnerships, and individuals engaged in .the
business of purchasing, rectifying, blending, and bottling . whiskies
and other distilled spirits, who do not use the words “distillery,” “dis-

. tilleries,” “distillers,” “distilling,” or “distilled products” as'a part
of their corporate or trade names nor on the stationery, cartons, and
labels of the bottles in which they sell and ship their said products.
There are also, among such competitors, corporations, firms, .part-
nerships, and individuals engaged in the sale of whiskies and other
distilled spirits who, as a means or method of furthering and pro-
moting the sale of said products do not misrepresent as official United
States Internal Revenue Bonded Warehouse Receipts their own un-
official receipts or paper writings as an inducement to.the sale of
their said products.

Par. 6. The representations by respondent as set forth in para-
graphs 3 and 4 hereof are calculated to and have the capacity and
tendency to and do mislead and deceive dealers and the purchasing
public into the belief that the whiskies and other distilled spirits
sold by respondent are manufactured and distilled by it from mash,
wort or wash; and do mislead and deceive dealers into the belief
that upon presentation to the bonded warehouse of the aforesaid un-
official warehouse receipt by them obtained from respondent, the
whiskies or distilled spirits so purchased will be released from bond
for delivery to a duly authorized rectifier and bottler of their selec-
tion for rectification or rebottling or both, as desired, upon payment
by the said dealers of the storage charges, insurance and. State and
Federal taxes, and such representations are calculated to, have the
capacity and tendency to, and do induce dealers and the purchasing
public, acting in such beliefs, to purchase the whiskies and other dis-
tilled spirits sold by the respondent, thereby diverting trade to the
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respondent from its competitors who do not make the same or
similar misrepresentations, and thereby respondent does substantial
injury to substantial competition in interstate commerce.

CONCLUSION

The aforesaid acts and practices of the respondent, Pennsylvania
Whiskey Distributing Corporation, are to the prejudice of the public
and- of respondent’s competitors, and constitute unfair methods of*
competition in commerce, within the intent and meaning of Section 5
of an Act of Congress approved September 26, 1914, entitled “An
Act to create a Federal Trade Commission, to deﬁne its power< and
duties, and for other purposes.”

R ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complalnt of the Commission and the answer filed
herein ‘on the 21st day of December 1937, by respondent admitting
all the triaterial allegations of the complaint to be true, waiving he&l-
ing on the charges set forth in the said complaint, and consenting
that without further evidence or other intervening procedure the
Commission may issue and serve upon it findings as to the facts and
conclusion drawn therefrom and an order to cease and desist from
the violations of law charged in the complaint, and the Commission
having made its findings as to the facts and its conclusion that said
respondent has violated the provisions of an Act of Congress ap-
proved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

It is ordered, That the respondent, Pennsylvania Whiskey Distrib-
uting Corporation, its officers, representatives, agents, and employees,
in connection with the offering for sale, sale, and distribution of
whiskies and other distilled spirits in interstate commerce or in the
District of Columbia, do forthwith cease and desist from:

1. Representing by the use of the abbreviation “Dist.” in its cor-
porate name, as printed on stationery, cartons, labels, contracts,
advertising, and all other paper writings used by it in soliciting and
obtaining the sale of its products, or in any other way by word or
words of like import representing (a) that it is a distiller of whis-
kies, gins, and other alcoholic beverages; or (b) that the said
whiskies, gins, and other alcoholi¢ beverages were by it manufac-
tured through the process of distillation; or (¢) that it owns, oper-
ates or controls a place or places where such beverages are
manufactured by the process of distillation unless and until the said
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respondent shall own, operate, or control a place or places where
such whiskies, gins, and other alcoholic beverages are by it manu-
factured through a process of original and continuous distillation
from mash, wort, or wash through continuous closed pipes and ves-
sels until the manufacture thereof is completed,

2. Representing that its own warehouse receipts or contracts for
the sale of liquors by it to its customers are United States Internal
Revenue bonded warehouse receipts sufficient to release the bonded
spirits covered thereby upon payment by the purchaser of the stor-
age charges, insurance, State and Federal taxes, or in any other
manner representing that the purchaser is buying an official ware-
house receipt for liquors stored in bonded warehouses when such is
not the fact,

1t is further ordered, That the said respondent within 60 days
from and after the date of the service upon it of this order, shall
file with the Commission a report or reports in writing setting forth
in detail the manner and form in which it is complying and has
complied with the order to cease and desist hereinabove set forth.
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LAWTON V. CROCKER AND HENRY F. CROCKER, TRAD-
ING AS THE NATIONAL SURVEY COMPANY, THE
NATIONAL SURVEY, AND NATIONAL SURVEY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
' SEC. 5 OF AN ACT OF CONGRESS AFPPROVED SEPT, 268, 1914

Docket 8103, Complaint, Apr. 10, 1987—Decision, Dec. 23, 1987

Where a firm engaged, as “The National Survey Company” and “The National
Survey,” in publication of maps and sale and shipment thereof in interstate
commerce, in competition with others similarly engaged—

Made use of such designations, in advertising and conspicuously labeling thelr
various maps, as “The National Survey Map of,” etc., “The Official National

- Survey Map of,” ete., together with Imprint facsimile, in certaln cases, of
coat of arms of States involved, and together with legend in small type
“Compiled from U. 8. Government Surveys, Official State Surveys, and
original sources,” and “Published by The National Survey Co.,” ete., not-
withstanding fact that while some of said maps were purchased and used
by certaln State departments and organizations, none of them had been
published by, or upon the order of, or with the sanction of, any authority
of any Federal, State, or other political entity;

With tendency to deceive and mislead public into erroneous belief that said
maps were official, national survey maps and Federal or State Government
publications, and unfairly to divert trade to them from competitors simi-
larly engaged in business of distributing and selling maps, and who do not
use such false and deceptive labels and designations; to their substantial
injury: ;

Held, That such acts and practices were to the prejudice of the public.and
competitors and constituted unfair methods of competition.

M»r. Wm. T. Chantland for the Commission.
Mr. Joseph Fairbanks, of Washington, D. C., for respondents.

.
COMPLAINT

Pursuant to the provisions of an Act of Congress, approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” the Federal
Trade Commission, having reason to believe that Lawton V. Crocker
and Henry F. Crocker, copartners doing business under the firm
names of The National Survey Co.,. The National Survey, and Na-
tional Survey, hereinafter referred to as “respondents,” have been,
and are now, using unfair methods of competition in cominerce, as
“commerce” is defined in said act, and it appearing to the Commis-
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sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that re-
spect as follows:

Paracrapr 1. Respondents, Lawton V. Crocker and Henry F.
Crocker, copartners doing business under the firm names of The Na-
tional Survey Co., The National Survey, and National Survey, have
their principal oﬁice and place of business in the city of Chester,
State of Vermont. Respondents are now, and for many years last
past have been, engaged in the business of publishing, distributing,
and selling, in commerce as herein set out, certam advel tising folders
and maps.

Par. 2. Said respondents, being engaged in business as aforesaid,
cause said products, when sold, to be transported from their office and
place of business in the State of Vermont to purchasers thereof
located at various points in States of the United States other than
the State from which said shipments were made. Respondents now
maintain a constant current of trade in commerce, in said products
distributed and sold by them, between and among the various States
. of the United States and in the District of Columbia.

Par. 3. In the course and conduct of their said business, re-
spondents are now, and have been in substantial competition with
other individuals and with firms and corporations likewise engaged
in the business of distributing and selling advertising folders and
maps in commerce among and between the various States of the
United States and in the District of Columbia.

In the course and operation of said business, and for the purpose of
inducing the purchase of their said maps, reSpondents, in their ad-
vertising folders and on their maps transmitted in commerce, repre-
sented, de51gnated and labelled their maps as “official.” Some of these
were as follows:

Official Map of the World

Official Map of the United States

Official Map of New England

Offictal Map of New York

Official Map of Maine

In the course of the operation of said business, and for the purpose
of inducing the purchase of their maps, respondents have caused.
and now cause, one or another of their several trade names, The Na-
tional Survey Co., National Survey and The National Survey, to
appear on their advertising folders and maps together with such
designations and labels, among others, as “Official National Survey
Maps,” “Official Map of the World,” “Official Map of the United
States,” “Official Map of New England,” “Official Map of New York,”
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and “Official Map of Maine.” On some of said maps respondents
also make use of an imprint of a State seal together with statements
such as “The Official Map of Maine.” Through use of such state-
ments as herein set out, and others similar thereto, respondents repre-
sent, directly and by implication, that their maps have been prepared
by, or under the direction of, or authorized, adopted or recognized
by proper or duly authorized State or Federal officials.

Par. 4. The representations, designations and labellings made by
rvespondents as above set out, are deceptive, misleading, and untrue,
in that none of said maps had been prepared by, or under the direc-
tion of, or authorized, adopted, or recognized by any proper or duly
authorized officials of any State or of the Federal Government, and
no authority or permission had been so granted to respondents to
represent, designate or label any of their maps as official.

The designation and labelling of some of their maps by respondents
as “Official National Survey Maps” are misleading and deceptive, in
that said maps are not prepared or made or authorized to be made
from any “Official National Survey,” although many maps are in
fact so made and issued by various departments of the United States
Government. Such representations, designations, and labelling-have
a tendency to confuse and mislead purchasers and prospective pur-
chasers into the belief that respondents’ maps are some of such offi-
cial maps.

Par. 5. There are among respondents’ competitors many who dis-
tribute and sell maps who do not thus or in any way misrepresent
their Tespective products.

Par. 6. Each and all of the false and misleading statements and
representations made by the respondents as to their maps, as herein-
above set out, in the course of distributing their products, were and
are calculated to, and had, and now have a tendency and capacity to
mislead and deceive a substantial portion of the purchasing public
into the erroneous belief that all of said representations are true, and
that their maps are official State or Federal Government publica-
tions. TFurther, as a true consequence of the mistaken and erroneous
beliefs induced by the acts, advertisements and representations of re-
spondents as hereinbefore set out, a substantial number of the con-
suming public has purchased a substantial volume of respondents’
maps with the result that trade has been unfairly diverted to the re-
spondents from individuals, firms, and corporations likewise engaged
in the business of distributing and selling maps, who truthfully ad-
vertise their respective products. As a result thereof, substantial
injury has been and is now being done by respondents to competition

160451m—39—voL., 26——10
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in commerce among and between the various States of the United
States and in the District of Columbia.

Par. 7. The above and foregoing acts, practices and representa-
tions of the respondents have been and are, all to the prejudice of the
public and respondents’ competitors as aforesaid, and have been, and
are, unfair methods of competition within the meaning and intent
of Section 5 of an Act of Congress, approved September 26, 1914, en-
titled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

Rerort, F1iNpINGS As To THE FAcTts, AND ORrDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, on April 10, 1937, issued, and on April
12, 1937 served, its complaint in this proceeding upon respondents,
Lawton V. Crocker and Henry F. Crocker, copartners doing busi-
ness under the firm names of The National Survey Co., The National
Survey, and National Survey, charging them with the use of unfair
methods of competition in commerce in violation of the provisions
of said act. After the issuance and service of said complaint and
the filing of respondents’ answer, a stipulation as to the facts, in lieu
of testimony and documentary evidence, which waived -further and
all other intervening procedure, was entered into between the chief
counsel for the Commission and counsel for respondent, and was duly
accepted and approved by the Commission. . Thereafter, this pro-
cecding regularly came on for final hearing before the Commission
on the said complaint, answer, and stipulation, briefs and oral argu-
ments of counsel having been waived, and the Commission having
duly considered the same and being now fully advised in the prem-
ises, finds that this proceeding is in the interest of the public and
makes this its findings as to the facts and its conclusion drawn
therefrom: , '

FINDINGS AS TO THE FACTS

Paracrarr 1. The respondents, Lawton V. Crocker and Henry
F. Crocker, are copartners doing business under the firm name and
style of “The National Survey Company” and “The National Sur-
vey,” having their principal place of business at Chester, Vt., and
part of their business has been and is the publication and sale of
maps and the sale and shipment of some of said maps in interstate
commerce in competition with others similarly engaged.
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Par. 2. Of maps so sold and shipped by respondents, during five
years last past, maps to the average annual aggregate sales price
of $2,069, were labeled or designated “Official Map” or “Official
National Survey Map,” followed by the name of the States, State,
Territory or region shown by such maps, and for the purpose of
promoting the sale of these maps, certain advertising material has
been circulated in interstate commerce by the respondents, describ-
ing these maps by the aforesaid designations.

Pagr. 3. Of such maps so labeled, designated, advertised, and sold:

None of “The Official Map of the World” has been sold during the last four
years, and said item has been abandoned;

Of ‘“The Official Map of the United States” the annual sales during the four
years last past have not exceeded $25, and its publication has been dis-
continued;

Of New England, since 1928, respondents have advertised, published and
sold as aforesaid, maps, in various forms and sizes, and variously labeled and
designated. Among such designations were:

1. The National Survey Map of New England.

2. The Official National Survey Map of New England.

3. Officlal National Survey Maps of New England.

4. Officfal National Survey Map—New England.

Within the latter, which is In book form, appears designations as follows:

(a) “The Official Map of Maine,” with an imprint facsimile of the coat of
arms of Maine within such large type wording.

(b) Official National Survey “Bookform” Maps of Vermont and New Hamp-
shire,

(c) Official National Survey “Bookform” Maps of Southern New England.

Following such designations which are in large type, appears the following
in small type:

Compliled from U. S. Government Surveys, Official State Surveys, and original
sources.
and the following:

Published by
The National Survey Co.
Chester, Vermont.
L. V. Crocker, Topographer.

Of the State of Maine, in. addition to the one aforementioned, respondents
héve advertised, published and sold as aforestated, a certain large map desig-
nated in large type “The Official Map of Mailne”, with an imprint facsimile of
the coat of arms of Maine within such wording.

Of the State of New York, respondents have advertised, published and sold as
aforestated, maps labeled and designated in large type—"“The Official National
Survey Map of New York”, with a facsimile imprint of the coat of arms of New
York within said lettering.

Following the foregoing designations on said maps of Mailne and New York
appears the same wording as appears in the various New England maps, as
above set out.
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Par. 4. No one of the aforementioned maps were in fact “Official,”
or “National,” or “National Survey” maps, as having been either pub-.

lished by, or upon the order of, or with the sanction of, any authority "
of any federal, state, or other political entity, although certain of said'

maps were purchased and used by certain State departments and
organizations.
Par. 5. Certain Federal agencies publish maps using the words
“National” and “Survey” as a part of their designation of source.
Par. 6. The use of the words “Official,” “National,” and “National
Survey” in labels and designations by respondents in the manner
hereinbefore described, signifies to some of the public that such maps
were in fact issued by, or with the authorization or sanction and

TR
“A g

approval of, properly constituted national, Federal, or State authori-

ties, as the case might be, and such labeling and designation consti-
tute, and. are, false representations that such maps have been issued
or sanctioned by such proper authorities, and such advertising, label-:
ing, and designation have the tendency to deceive and mislead the
public into the erroneous belief that said maps are official, national
survey maps, and Federal or State government publications, - .
Par. 7. The foregoing actual and implied misrepresentations and
erroneous beliefs induced thereby have a tendency unfairly to divett

o

trade to respondents from individuals, firms, and corporations sim- -

ilarly engaged and competing in the busmess of distributing and
selling maps who do not use such false and deceptive labels and desig-
nations, to the substantial injury of said competitors engaged in inter-
state commerce among and between the various States of the Umted'
States and the Dlstrlct of Columbia.

CONCLUSION S
The aforesaid acts and practices of the respondents Lawton V
Crocker and Henry F. Crocker, copartners doing business under the
firm names of The National Survey Co., and The National Survey,
are to the prejudice of the public and of respondents’ competitors,

Ve

and constitute unfair methods of competition in commerce, within"
the intent and meaning of Section 5 of an Act of Congress, approved
September 26, 1914, entitled “An Act to create a Federal Trade Com-

mission, to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the IFederal Trade Com-
mission upon the complaint of the Commission, and the answer of

respondents and the stipulation as to the facts in lieu of evidence,’

and the Commission having made its findings as to the facts and its
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conclusion that said respondents have violated the provisions of an
Act of Congress approved September 26, 1914, entitled, “An Act to
create a Federal Trade Commlssmn to deﬁne its powers and duties,
and for other purposes.”

It i3 ordered, That the respondents, Lawton V. Crocker and Henry

" F. Crocker, copartners doing business under the firm names of The
National Survey Co. and The National Survey, their representatives,
agents, and employees, in connection with the offering for sale, sale,
and distribution of maps in interstate commerce or in the District of

-Columbia, do forthwith cease and desist, directly or indirectly, either
personally or through any corporate or other device, from: '

" Representing, dlrectly or by 1mphcatlon by or through use of the
word “Official, » either alone or in conjunction or connection with the
words “Natlonal” or “National Survey” printed on their maps, or in
any.other manner, that said maps are “Official” publications of, or
are. authorized or sanctioned by federal or state authorities, unless
said maps are in fact official publications of Federal or State authori-

‘ties and have been authorized and sanctioned by such authorities;
provided, however, that whenever the respondents print, issue, and

.distribute maps sanctioned, adopted and used by any. organization,
they are not hereby prohibited from using the word “official” in con-
‘junction, and connection with the name of such organization actually

"sanctioning, adopting and authorizing the issuance of said maps
when the name of said organization appears in close connection and
conjunction with.the word “official” in letters of equal prominence.

It is further ordered, That the respondents shall, within 60-days

after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.
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IN tTHE MATTER OF

ANTHONY J. HILDRETH AND JOSEPH FISCHLER, TRAD-
ING AS SANITAS FUNDOSHI COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2797. Complaint, May 5, 1936—Decision, Dec. 28, 1937

Where a firm engaged, as “Sanitas Fundoshi Company,” in selling and dis-
tributing combination loin cloth and suspensory to purchasers in other
States, in substantial competition with those engaged in sale and distri-
bution of undergarmeénts and other articles designed for the same general
uses and purposes; in advertising their said product in various periodicals
of nation-wide circulation and in folders malled to customers and pro-
spective customers in the varlous States—

Represented that the same was a bullder and restorer of health and was sci-
entifically designed to preserve, and would preserve, the strength, vigor,
vitality and nervous energy of the wearer and relieve him of fatigue,
through such statements, among others, as “* * * of specially treated
hand-woven Oriental fabric * * * (Conserves vitality,” ete, “* * *

. new, sclentific article of clothing, for men * * * American adaptation
of a garment centuries old in the Orient,” ete, “* * * every thread
¢ * * hag been treated by a secret, scientific and sanitary process,” ete.,
“« * * pregerves strength and vigor to a marked degree,” ete.,, “HEALTH
BUILDER—HEALTH RESTORER,” facts being cloth was not specially
treated, etc., or unlike other cloths on the market with respect to its func-
tions and properties, other similar articles had same functional char-
acteristics, said article would not restore or correct anatomical conditions,

/' was not a builder or restorer of health, or constructed to fill particular
requirements, developed as result of scientific Investigation, or scientifically
designed to preserve the strength, vigor, ete., of the wearer,‘and was inca-
pable of so doing, and belonged to a class not required by normal persons;

With capacity and tendency to mislead and decelve members of purchasing
publie into erroneous belief that their said product, thus advertised, offered
and sold, would build health and restore lost health, and that it was sci-
entifically designed to and would accomplish the various results claimed
therefor, and to induce members of buying public to purchase said article
because of such erroneous beliefs thus engendered, and to unfairly divert
trade to them from competitors engaged in sale of garments with such
features or other articles designed for same general usage and purposes; to
the substantial injury of competition in commerce:

Held, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition,

Before Mr. Edward M. Averill and Mr. W. W. Sheppard, trial
examiners.
Mr. Astor Hogg for the Commission.
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Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Anthony
J. Hildreth and Joseph Fischler, hereinafter referred to as respond-
ents, have been and now are using unfair methods of competition in
commerce as “commerce” is defined in said act, and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

ParagrapH 1. Respondents, Anthony J. Hildreth and Joseph
Fischler are copartners trading under the name and style of Sanitas
Fundoshi Company, with their office and principal place of business
located at 7508 Linwood Avenue, Cleveland, Ohio, and are now and
have been for more than one year last past engaged in the business
of manufacturing from cloth made in and imported from Japan a
combination loin cloth and suspensory for the use of men, and in the
sale and distribution thereof to members of the purchasing public as
herein set out.

Par. 2. The respondents, being engaged in business, as aforesaid,
cause said loin cloth and suspensory, when sold by them, to be trans-
ported from their office and principal place of business in the State
of Ohio to purchasers thereof located in the various States of the
United States other than the State of Ohio, and in the District of
Columbia. There is now, and has been at all times since the respond-
ents have been in business as aforesaid, a constant current of trade
and commerce in said loin cloth and suspensory so distributed and
sold by the respondents between and among the various States of the
United States and in the District of Columbia.

‘Par. 3. Respondents, in the course and conduct of their business,
are now, and have been at all times mentioned herein, engaged in
substantial competition with other partnerships and with corpora-
tions, firms, and individuals engaged in commerce among the vari-
ous States of the United States and in the District of Columbia in
the sale and distribution of similar products.

Par. 4. In the course and conduct of their business, as hereinabove
set out, respondents, Anthony J. Hildreth and Joseph Fischler, trad-
ing as Sanitas Fundoshi Company, in offering for sale and selling
their - said products in interstate commerce, cause advertisements
thereof to be inserted in various periodicals having a wide circulation
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in the various States of the United States, and also in advertising
folders mailed by respondents to customers and prospective customers
in the various States of the United States. In such advertisements
and advertising matter, the following statements and representations
have been and are made:

A one-piece garment of specially treated hand-woven Oriental fabriec * #* *
Conserves vitality. Absorbs body moisture * * *,

Absorbs moisture like a blotter. Simple Sanitary Scientific * * *. The
SANITAS FUNDOSHI is a new, scientific article of clothing for men % * *,
The SANITAS FUNDOSHI is the American adaptation of a garment cen-
turies old in the Orient. It is made from a specially hand-woven fabric,
every thread of which has been treated by a secret, scientific and sanitary proc-
ess which imparts wonderfully soft, absorbent and resilient qualities * * *,
It * * * allows free circulation and instantly absorbs prespiration and other
body moisture * * *. It preserves strength and vigor to a marked degree.
It is a boon to men who are much on their feet. To those inclined to weakness
or debility, the Sanitas Fundoshi will prove a definite preserver of vitality and
nervous energy. It has been worn in the Orient for centuries. Japanese
soldiers, noted for their physical endurance, always wear the FUNDOSHI—
not only because it is clean and healthful, but because it conserves energy and
.relieves fatigue. '

The following appears on the outside of the containers in which
said product is packed and sold:

HEALTH BUILDER—HEALTH RESTORER.

All of said statements, together with many similar statements
appearing in respondents’ advertising literature, purport to be
descriptive of respondents’ product. In all of their advertising
literature, respondents represent through statements and representa-
tions herein set out and other statements of similar import and
effect that:

1. Their product is a builder of health and a restorer of health;

2. Their product is a scientific article of clothing for men and was
scientifically designed to preserve and had the properties of preserv-
ing and did preserve the strength, vigor, vitality, and nervous energy
of the wearer and relieved the fatigue of the wearer;

3. Their product contained greater absorbent qualities than other
similar products.

In truth and in fact, the product so described and referred to was
not, and is not, a health builder or a health restorer, nor is it a sci-
entific article of clothing for men; it was not scientifically designed to
preserve, nor has it properties of preserving, and it does not preserve
the strength, vigor, vitality or nervous energy of the wearer and it
does not relieve. the fatigue of the wearer; it contains no greater
absorbent or resilient qualities than other similar garments made of
cloth.



SANITAS FUNDOSHI CO. 117

114 Findings

Par. 5. Representations of respondents, as hereinabove set out,
and other similar representations, have had and do have the tendency
and capacity to confuse, mislead, and deceive members of the public
into the false and erroneous belief that respondents’ said product
will build health and restore lost health; that the product is a sci-
entific article of clothing and is scientifically designed to preserve
and does preserve the strength, vigor, vitality and nervous energy
of the wearer and relieves fatigue; that it contains greater absorbent
qualities than other similar products. The said representations of
the respondents have had, and do have, the capacity and tendency to
induce members of the public to buy and use said product because
of the erroneous beliefs engendered as above set out. Further, said
representations have the capacity and tendency to unfairly divert
trade from competitors of respondent engaged in the sale, in inter-
state commerce, of similar products, which said competitors truth-
fully and rightfully advertise and represent their said products, and
in no wise misrepresent the properties, functions, uses or effects of
their said competing products. As the result thereof, substantial in-
jury has been and is now being done by respondent to substantial
competition in commerce among and between the various States of
the United States and in the District of Columbia.

Parn. 6. The acts and practices of respondents are to the injury
and prejudice of the public and to the competitors of respondent in
interstate commerce within the intent and meaning of Section 5 of
an Act of Congress entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” ap-
proved September 26, 1914.

Rerort, FINDINGS AS TO THE FacTs, AND OrDER

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission on May 5, 1936, issued and served its
complaint in this proceeding upon respondents Anthony J. Hildreth
and Joseph Fischler, individuals trading as Sanitas Fundoshi Com-
pany, charging them with the use of unfair methods of competition
in commerce in violation of the provisions of said act. After the
issuance of said complaint and the filing of respondents’ answer
thereto, testimony and other evidence in support of the allegations
of said complaint were introduced by Astor Hogg, attorney for the
Commission, before Edward M. Averill and W. W. Sheppard, ex-
aminers of the Commission, theretofore duly designated by it, and
in opposition to the allegations of the complaint by Joseph Fischler,
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one of the respondents; and said testimony and other evidence were
duly recorded and filed in the office of the Commission. Thereafter,
this proceeding regularly came on for final hearing before the Com-
mission on said complaint, the answer thereto, testimony and other
evidence, and briefs in support of the complaint and in opposition
thereto; and the Commission having duly considered the same and
being now fully advised in the premises, finds that this proceeding
ig in the interest of the public and makes this its findings as to the
facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1. Respondents, Anthony J. Hildreth and Joseph
Fischler are individuals trading and doing business under the name
of Sanitas Fundoshi Company with their office and principal place
of business located at 7508 Linwood Avenue, Cleveland, Ohio. For
several years last past they have been engaged in advertising, selling,
and distributing a combination loin cloth and suspensory. Respond-
ents sell and distribute said article in commerce between and among
the various States of the United States and in the District of Co-
lumbia. They cause said article when sold to be shipped from their
place of business in the State of Ohio to the purchasers thereof lo-
cated in the various States of the United States other than the State
of Ohio. In the conduct of their business they are, and at all times
herein mentioned have been, in substantial competition with other
partnerships and with persons, firms and corporations engaged in
the business of selling and distributing undergarments with suspens-
ory features, and suspensories and other article designed for the same
general uses and purposes in commerce between and among the vari-
ous States of the United States.

Par. 2. In the course and conduct of their business, in offering for
sale and selling their said product in interstate commerce, respond-
ents have represented in various periodicals having a nation-wide
circulation and in advertising folders mailed by respondents to their
customers and prospective customers in the various States of the
United States that their product is a builder of health and a restorer
of health; that their product is a scientific article of clothing for men
and is scientifically designed to preserve and has such properties as
to preserve the strength, vigor, vitality, and nervous energy of the
wearer and relieve the fatigue of the wearer. Among the represen-
tations and claims made by respondents are:

A one-plece garment of specially treated hand-woven Oriental fabric * * ¢
Conserves vitality, absorbs body molsture * % *
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.. Absorbs molsture like a blotter. Simple Sanitary Scientiic * * * The
SANITAS FUNDOSIII is a new, scientific article of clothing, for men * * *
‘The SANITAS FUNDOSHI is the American adaptation of a garment centurles
.0ld in the Orient. It is made from a specially hand-woven fabrie, every thread
of which has been treated by a secret, scientific and sanitary process which
imparts wonderfully soft, absorbent and resilient qualities * * * It
* » * allows free circulation and instantly absorbs perspiration and other
body moisture * * * It preserves strength and vigor to a marked degree.
It is a boon to men who are much on their feet. To those inclined to weakness
m-'debility, the SANITAS FUNDOSHI will prove a definite preserver of vitality
and nervous energy. It has been worn in the Orient for centuries. Japanese
soldiers, neted for their physical endurance, always wear the FUNDOSHI—
not only because it is clean and healthful, but because it congerves energy and

Telieves fatigue.
HEALTH BUILDER—HEALTH RESTORER

Par. 3. The article advertised and sold by respondents is hand-
loomed and made from cotton cloth on sewing machines. The edge
-of the cloth is woven so as to prevent the garment from raveling.
Attached to the cloth is a tape, referred to by respondents as a belt,
that is used by the wearer in fastening the garment to the body.
The garment is wrapped about the body, and the loose end is pulled
up through the tape or belt. In that way it acts as a support for the
genital organs. The garment can also be used as an undergarment
as well as a suspensory.

Par. 4. The Commission finds that the cloth from which the gar-
ment is made is not specially treated with any secret chemical proper-
ties and is not unlike other cloths on the market with respect to its
functions and properties. There are other athletic supporters that
have the same supporting characteristics as respondents’ article.
‘The article will not restore or correct anatomical conditions of the
human body and such article when worn is not a builder of health
oor a restorer of health. The article involved is not constructed to
fill particular requirements that have been developed as the result
of scientific investigations. The article is not scientifically designed
to preserve the strength, vigor, vitality, or nervous energy of the
wearer, nor to relieve the fatigue of the wearer. Normal persons do
not generally have any need for or benefit from the use of suspen-
sories except when engaged in some strenuous sport or when spe-
cifically prescribed by a physician to relieve some particular physical
ailment. The article is incapable of and it does not preserve the
strength, vigor, vitality, or nervous energy of the wearer and it does
not relieve the fatigue of the wearer.

Par. 5. The representations made by respondents, as hereinbefore
set out, have the capacity and tendency to mislead and deceive mem-
bers of the purchasing public into the erroneous belief that respond-
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ents’ product so advertised, offered for sale and sold, will build health
and restore lost health; that the product is scientifically designed to,
and does, preserve the strength, vigor, vitality, and nervous energy of
the wearer and that by the use of said article the wearer will be
relieved of fatigue. Said representations of respondents have the
capacity and tendency to induce members of the buying public into
buying said article because of such erroneous beliefs engendered as
above set forth, and to unfairly divert trade to respondents from
competitors engaged in the sale of undergarments with suspensory
features, and in the sale of suspensories and other articles designed
for the same general uses and purposes in commerce among and
between the various States of the United States. Thereby, sub-
stantial injury has been done, and is being done, to competition in
commerce as herein set out.

CONCLUSION

The aforesaid acts and practices.of the respondents, Anthony J.
Hildreth and Joseph Fischler, individuals, trading as Sanitas Fun-
*doshi Company, are to the prejudice of the public and of respondents’
competitors and constitute unfair methods of competition in com-
merce within the intent and meaning of Section 5 of an Act of Con-
gress, approved September 26, 1914, entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of re-
spondents, testimony and other evidence taken before Edward W.
Averill and W. W. Sheppard, examiners of the Federal Trade Com-
mission theretofore duly designated by it, in support of the allega-
tions of said complaint and in opposition thereto, and briefs filed
herein, and the Commission having made its findings as to the facts
and its conclusion that said respondents have violated the provisions
of an Act of Congress, approved September 26, 1914, entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

It is ordered, That the respondents Anthony J. Hildreth and
Joseph Fischler, individuals, trading as Sanitas Fundoshi Company,
their representatives, agents, servants and employees in connection
with the offering for sale, sale and distribution of a combination loin
cloth and suspenséry in interstate commerce or the District of
Columbia, do forthwith cease and desist from:
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1. Representing in any manner, directly or indirectly, that said
product is a builder of health or a restorer of health,

2. Representing in any manner, that the product is scientifically
designed to preserve, or that when worn, it will preserve the strength,
vigor, vitality, or nervous energy of the wearer or that it will relieve
the fatigue of the wearer,

It is further ordered, That the respondents shall within 60 days
after service upon them of this order file with the Commission &
report in writing setting forth in detail the manner and form in
which they have complied with this order.
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IN tTaE MATTER OF

RALEIGH CANDY COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2707. 'Compiafint Jan 31, 1936—Decision, Dec. 29, 1937

Where a corporation engagedr in manufacture and sale of packages or assort-
ments of candy, so packed and assembled as to Involve use of a lottery
scheme when sold and distributed to consumers thereof, or so-called “draw’
or “deal” assortments, sale and distribution of which type candy, affording,
in connection with sale thereof to public, means or opportunity of obtaining
a prize or becoming a winner by lot or chance, teaches and encourages
gambling among children, who constitute substantial number of purchasers
and consumers of such type of candy, and particularly where prize is such
as to them is attractive, and appearance of which “draw” or “deal” assort-
ments in the markets of many manufacturers selling their “straight”
merchandise only, In competition with the other, has been followed by
marked decrease in sales of such “straight” goods, due to gambling or
lottery feature connected with so-called “draw” or ‘‘deal” candy—

Sold to wholesalers and jobbers, their aforesaid lottery assortments, including,
among others, those composed of—

(a) Large candy doll, together with push card, for sale and distribution
to purchasing public under a plan by which person paid for chance amount
ranging from 1¢ to 15¢, in accordance with dise selected and number dis-
closed, and secured, or failed to secure, such doll and anything other than
privilege of selection for money paid, in accordance with success of par-
ticular purchaser in selecting feminine name corresponding to that con-
cealed under card's large disc;

(b) Number of one-pound boxes of assorted candies and other articles of
merchandise, with push card, for sale and distribution to purchasing public
under plan, in accordance with which purchaser received, for 5¢ paid, one
of sald boxes, in accordance with success or failure in securing certain
specified nambers, and purchaser found to have obtained, after sale of all
chances, number corresponding to that under large seal, received, without
further charge, aforesald other article of merchandise included with such
assortment, value of which, as of the one-pound boxes, exceeded 5¢ paid,

' and under which purchasers not thus qualifying received nothing for their
money other than privilege of making such chance selection; and of

(¢) Number of boxes of candy, together with punch board, for sale and
distribution to purchasing public under plan in accordance with which per-
son received, for penny paid, one of such boxes, in accordance with success
or failure in selecting one of certain specified numbers, and purchasers of
last punches in each of the sections into which said board was divided
received one of such boxes likewise, value of which was in excess of the
penny paid, and purchasers failing to make one of aforesaid selections
received nothing for their money other than privilege of making punch;
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So assembled and packed that they were designed to be, and were, exposed and
used by numerous retail dealer purchasers thereof for distribution to pur-
chasing public by lot or chance, without alteration or rearrangement, and
with knowledge and intent that such candy should thus be resold to public
by lot or chance by sald retail dealers, in violation of public policy, and in
competition with many who regard such sale and distribution as morally
bad and as encouraging gambling, and especially among children, and as
injurious to the candy industry through resulting in the merchandising of
a chance or lottery instead of candy, and as providing retail merchants with
a means of violating the laws of the several States, and some of whom, for
such reasons, refuse to sell candy so packed that it can be resold to public
by lot or chance;

With result that such competitors were put to & competitive disadvantage and
retailers, finding that they could dispose of more candy by “draw” or “deal”
method, bought from it and others employing similar methods of sale, and
trade was thereby diverted from such competitors to it and others using
such methods:

Held, That such acts and practices were to the prejudice of the public and com-

petitors and constituted unfailr methods of competition, .
Before Mr, Miles J. Furnas, trial examiner.
Mr. P. C. Kolinski and Mr. Henry C. Lank for the Comm1ss1on.
Leaky, Walther, Hecker & Ely, of St. Louis, Mo., for respondent.

CoMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission, having reason to believe that Raleigh
Candy Company, a corporatlon, hereinafter referred to as respond-
ent, has been and is using unfair methods of competition in commerce
as “commerce” is deﬁned in said act of Congress, and it appearing
to said Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

ParacrarH 1. Respondent is a corporation, organized under the
laws of Missouri with its principal office and place of business in the
city of St. Louis, State of Missouri. Respondent is now, and for
several years last past, has been engaged in the manufacture of candy
and in the sale and distribution thereof to wholesale and retail
dealers located at points in the various States of the United States,
and causes said products, when so sold, to be transported from its
place of business in the city of St. Louis, State of Missouri, to pur-
chasers thereof in other States of the United States at their respec-
tive places of business, and there is now, and has been for several
years last past, a course of trade and commerce by said respondent
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in such candy, between and among the States of the United States.
In the course and conduct of the said business, respondent iz in
competition with other corporations and with individuals and part-
nerships enfraged in the sale and distribution of c'mdy and candy
products in commerce between and among the various States of
the United States,

Par. 2. In the course and conduct of its business, as described
in paragraph 1 hereof, respondent sells and has sold to wholesale and
retail dealers, various packages or assortments of candy, so packed
and assembled as to involve the use of a lottery scheme when sold
and distributed to the consumers thereof. Certain of said packages
are hereinafter described for the purpose of showing the methods
used by respondent, but this list is not all inclusive of the various
packages, nor does it include all the details of the several sales plans
which respondent has been or is using in the distribution of candy
by lot or chance:

(@) One of said assortments is composed of a large candy doll
baby, together with a device commonly called a push card. The
-candy doll baby in said assortment is distributed to purchasers in the
following manner:

The push card has fifteen partially perforated discs, and when a -
push is made and the disc separated from the card, a price is dis-
closed. The prices on said discs run from 1¢ to 15¢, but are not
arranged in numerical sequence. The price on said disc is the
amount which the customer pays. Above each disc is & girl’s name
and all the names are different. There is on said card one large par-
tially perforated disc, and when the fifteen pushes on said card have
all been punched, this large disc is to be removed and a name is then
disclosed. The customer having selected the disc bearing the name
corresponding to the name under this large disc, is entitled to receive,
and is to be given without further charge, the large candy doll baby.
Purchasers who do not qualify by selecting the name shown under the
large disc receive nothing for their money other than the privilege of
pushing said disc from the card. The amount of money which the
customer pays is determined wholly by lot or chance, and the fact
as to whether a customer receives the candy doll or receives nothing
for his money is also determined wholly by lot or chance.

The respondent manufactures and distributes numerous variations
of the above described assortment where the details are different but
where the principle involved is similar.

(6) Another assortment manufactured and distributed by the re-
spondent is composed of a number of one-pound boxes of assorted
candies and another article of merchandise, together with a device
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commonIy called a push card or punchboard. The candy contained
in said adsortment is distributed to purch‘xsels in the following
manner: >

Sales from said push card or punchboard are 5¢ each, and when a
push is made, a number is disclosed. The numbers run from one
to the number of pushes or punches there are on the board but are
not arranged consecutively. The numbers are effectively concealed
from customers and prospective customers until a push or punch has
been made and the numbers separated from the card or board. The
purchasers obtaining certain specified numbers are entitled to receive,
and are to be given without additional cost one of the one-pound
boxes of’ assoned candies. The board also contains a seal, under
which a number is concealed. The number under this seal is effec-
tively concealed until all the sales have been made from said board
and the sedl removed. The purchaser who obtains the number shown
uinder the large seal, is entitled to receive without additional cost the
other article of merchandise contained in said assortment. The one-
pound boxes of assorted candies and the other article of merchandise
are each ‘worth more than 56. The purchaser who obtains one of the
numbers calling for one of the boxes of candy receives the same, and
purchasérs not quahfymtr by receiving one of said numbers, receive
nothing for their money other than the privilege of pushing a hum-
ber -from the card or board. The fact as to whether a purchaser
receives nothing for his money, or receives one of the one-pound
boxes of candy for the price of 5¢, or the other article of merchandise
for the price of 5¢ is thus determined wholly by lot or chance.

The respondent manufactures and distributes numerous assortments
involving the same principle but differing in details.

(¢) Respondent also manufacturers and distributes an assortment
consisting of a number of boxes of candy, together with a device
commonly called a punchboard. The candy in said assortment is
distributed in the following manner:

The board has a number of partially perforated holes, and in each
hole is inserted .a slip of paper bearing a number. The holes on
sald board are arranged in sections. Sales are 1¢ each, and the board
bears a statement informing customers and prospective customers
that certain specified numbers entitle the purchaser to one of the
boxes of candy, and that the purchaser punching the last punch in
each section, is entitled to receive one of the boxes of candy. The
numbers on said slips are effectively concealed from purchasers and
prospective purchasers until a punch has been made, and the slip
separated from the board. Purchasers who do not qualify by ob-

160451m—a0-—vor. 26——11 :
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taining one of the numbers specified, or by punching the last punch
in one of the sections, receive nothing for their money other than
the privilewe of making a punch from the board. Those qualifying
by receiving one of the numbers specified or by punching the last
punch in one of the sections receive one of the boxes of candy The
boxes of candy are each worth more than 1¢. The fact as to whether
a purchaser receives one of the boxes of candy or nothing for his
money is determined wholly by lot or chance.

Par. 3. The wholesale dealers to whom respondent sells its assort-
ments, resell said assortments to retail dealers, and said retail deal-
ers, and the retail dealers to whom respondent sells direct, expose
said assortments for sale, and sell said candy to the purchasing pub-
lic in accordance with the aforesaid sales plans. Respondent thus
supplies to and places in the hands of others the means of conducting
lotteries in the sale of its products in accordance with the sales plans
hereinabove set forth, as a means of inducing purchasers thereof to
purchase respondent’s said products in preference to candy offered
for sale and sold by its competitors.

Par. 4. The sale of said candy to the purchasing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure candy or an article of merchandise of a value in
excess of the amount paid.-

-The use by respondent of said method of the sale of candies, and
the sale of candies by and through the use thereof and by the aid
of said method is a practice of the sort which the common law and
criminal statutes have long deemed contrary to public policy; and
is contrary to an established public policy of the Government of the
United States. The use by respondent of said method has the dan-
gerous tendency unduly to hinder competition or create monopoly
in this, to wit; that the use thereof has the tendency and capacity
to exclude from the branch of the candy trade involved in this pro-
ceeding competitors who do not adopt and use the same method or sn
equivalent or similar method involving the same or an equivalent
or similar element of chance or lottery scheme. ai e

Wherefore, many persons, firms, and corporations who make and
sell candy in competition with the respondent, as above alleged, are
unwilling to offer for or sell candy so packed and assembled, as above
alleged, or otherwise arranged and packed for sale to the.purchas-
ing- publlc s0 as to involve a game of chance, and such competitors
1efra1n therefrom. :

Pag. 5. Many dealers in and ultimate: purchasers of candy are
attracted. by respondent’s said method and manner of packing said
candy, and by the element of chance involved in the sale thereof in
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the manner above described, and are thereby induced to purchase
said candy so packed and sold by respondent, in preference to candy
offered for sale and sold by said competitors of respondent who do
not use the same or equivalent methods. The use of said method by
respondent has the tendency and capacity, because of said game of
chance, to divert to respondent trade and custom from its said com-
petitors who do not use the same or an equivalent method ; to exclude
from said candy trade all competitors who are unwilling to and who
do not use the same or an equivalent method because the same is
unlawful; to lessen competition in said candy trade, and to tend to
create a monopoly of said candy trade in respondent and such other
distributors of candy as use the same or an equivalent method, and
to deprive the purchasing public of the benefit of free competition
in said candy trade. The use of said method by the respondent has
the tendency and capacity to eliminate from said candy trade all
actual competitors, and to exclude therefrom all potential competi-
tors, who do not adopt and use said method or an equivalent method.
Par. 6. Many of said competitors of respondent are unwilling to
adopt and use said method or any method involving a game of chance
or the sale of a chance to win something by chance or any other
method that is contrary to public policy. ' .
Par. 7. The aforementioned methods, acts, and practices of.the
respondent are all to the prejudice of the public and of respondent’s
competitoi's as hereinabove alleged. Said methods, acts, and prac-
tices constitute unfair methods of competition in commerce within
thfe"( intent and meaning of Section 5 of an Act of Congress, entitled
“An Act to create a Federal Trade Commission, to define its powers
atr’i_d‘ duties, and for other purposes,” approved September 26, 1914.

o Rerort, Fixpines As 10 THE Facrs, AND ORDER

nPursuant to the provisions of an Act of Congress! approved
. September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,”
the Federal' Trade Commission, on January 31, 1936, issued and
served its complaint upon the respondent, Raleigh Candy Company,
charging it with the use of unfair methods of competition in com-
merce in violation of the provisions of said act. After the issuance
ofisaid complaint and the filing of respondent’s answer thereto, testi-
mony: and other evidence in support of the allegations of said
complaint were introduced by P. C. Kolinski, attorney for the
Commission, and in opposition thereto by John 8. Leahy, Herbert E.
Barnard, and Leroy R. Krein, attorneys for the respondent, before
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Miles J. Fuarnas, an examiner of the Commission theretofore duly
designated by it. The said testimony and other evidence were duly
recorded ‘and filed in the office of the Commission. Thereafter, this
proceeding regularly came on for final hearing before the Commis-
sion on the said complaint, the answer thereto, testimony and other
evidence, briefs in support of the complaint and in opposition thereto
and the oral arguments of counsel aforesaid; and the Commission,
having duly considered the matter and being now fully advised in
the premises, finds that this proceeding is in the interest of the pub-
lie, and makes this its findings as to the facts and its conclusion
drawn therefrom: :
FINDINGS AS TO THE FACTS

Paracrare 1. The respondent, Raleigh Candy Company is a
corporation, organized under the laws of the State of Missouri, with
its principal office and place of business located in the eity of St.
Louis, Mo. .Respondent is now, and for several years last past has
been, ‘engaged in the manufacture of candies and in the sale and
. distribution thereof to wholesale dealers and jobbers located in
twenty-four States of the United States, and causes its products,
when' so sold, to be transported from its principal place of business
in the city of St. Louis, Mo., to purchasers thereof in the State of
Missouri and in twenty-three of the other States of the United
States, at their respective places of business. There is now, and has
been for Several years last past, a course of trade and commerce by
said respondent in such candy between and among the States of the
United States. In so carrying on said business, respondent is, and
has been, engaged in active competition with other corporations, and
with partnerships and individuals engaged in the manufacture of
candy, and in the sale and distribution thereof in commerce between
and among the various States of the United States.

Par. 2. In the course and conduct of its business as described in
paragraph 1 above, the respondent has sold in commerce between.and
among the States of the United States, to wholesale dealers and job-
bers, various packages or assortments of candy so packed and assem-
bled as to involve the use of a lottery scheme when sold and
distributed to the consumers thereof. The said assortments were
described by an officer of the respondent, called as a witness on
behalf of the Commission, and are shown in the catalog of the
respondent which was offered as an exhibit. Certain of said assort-
ments are hereafter described for the purpose of showing the meth-
ods used by the respondent, but these descriptions do not include all
of the assortments nor the details of the several sales plans which
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respondent has been, or is, using in the distribution of candy by lot
or chance;

() One of said assortments is composed of a large candy doll
baby, together with a device commonly called a push card. The
candy doll baby in said assortment is distributed to purchasers in
the following manner:

The push card has fifteen partially perforated discs, and when a
push is made and the disc separated from the card, a-price is dis-
closed. The prices on said discs run from 1¢ to 15¢, but are not
arranged in numerical sequence. The price on said disc is the
amount which the customer pays. Above each disc is a girl’s name
and all the names are different. There is on sald card one large
partially perforated disc, and when the fifteen pushes on said card
have all been punched, this large disc is to be removed and a name
is then disclosed. The customer having selected the disc bearing the
name corresponding to the name under this large disc, is entitled to
receive, and is to be given without further charge, the large candy
doll baby. Purchasers who do not qualify by selecting the name
shown under the large disc receive nothing for their money other
than the privilege of pushing said disc from the card. The amount
of money which the customer pays is determined wholly by lot or
chance, and the fact as to whether a customer receives the candy doll
or receives nothing for his money is also determined wholly by lot
or chance.

(5) Another assortment manufactured and distributed by the
respondent is composed of a number of one-pound boxes of assorted
candies and another article of merchandise, together with a device
commonly called a push card or punchboard. The candy contained
in said assortment is distributed to purchasers in the following
manner: .

. Sales from said push card or punchboard are 5¢ each, and when a
push is made, a number is disclosed. The numbers run from one
to the number of pushes or punches there are on the board but are
not-arranged consecutively. The numbers are effectively concealed
from customers and prospective customers until a push or punch
has been made and the numbers separated from the card or board.
The purchasers obtaining certain specified numbers are entitled to
receive, and are to be given without additional cost one of the one-
pound boxes of assorted candies. The board also contains a seal,
under which a number is concealed. The number under this seal is
effectively concealed untj] all the sales have been made from said
board and the seal removed. The purchaser who obtains the number
shown under the large seal is entitled to receive, without.additional
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cost, the other article of merchandise contained in said assortment.
The one-pound boxes of assorted candies and the other article of mer-
chandise are each worth more than 5¢. The purchaser who obtains
one of the numbers calling for one of the boxes of candy receives
the same, and purchasers not qualifying by receiving one of said
numbers, receive nothing for their money other than the privilege
of pushing a number from the card or board. The fact as to whether
a purchaser receives nothing for his money, or receives one of ‘the
one-pound boxes of candy for the price of 5¢, or the other article
of merchandise for the price of 5¢ is thus determined wholly by lot
or chance,

(¢) Respondent also manufactures and distributes an assortment
consisting of a number of boxes of candy, together with a device
commonly called a punchboard. The candy in said assortment:is
distributed in the following manner:

The board has a number of partially perforated holes, and in each
hole is inserted a slip of paper bearing a number. The holes on said
board are arranged in sections. Sales are 1¢ cach, and the board
- bears a statement informing customers and prospective customers
that certain specified numbers entitled the purchaser to one of the
boxes of candy, and that the purchaser punching the last punch in
each section, is entitled to receive one of the boxes of candy. The
numbers' on said slips are effectively concealed from purchasers and
prospective purchasers until a punch has been made, and the shp
separated from the board. Purchasers who do not qualify 'by
obtaining one of the numbers specified, or by punching the last
punch in one of the sections, receive nothing for their money other
than the privilege of making a punch from the board. Those quali-
fying by receiving one of the numbers specified or by punching the
last punch in one of the sections receive one of the boxes of candy.
The boxes of candy are cach worth more than 1¢. The fact as'to
whether a purchqser receives one of the boxes of candy or nothmg
for his money is determined wholly by lot or chance.

Par. 3. Candy assortments involving the lot or chance feature as
described in paragraph 2 above are generally referred to in the candy
trade or industry as “draw” or “deal” assortments. Assortments of
candy without any lot or chance feature in connection with their
resale to the public are generally referred to in the candy trade or
industry as “straight” merchandise. These terms will be used here-
after in these findings to distinguish the various types of assortments.

Par. 4. The wholesale dealers or jobbprs, to whom respondent
sells its assortments, resell the same to retail dealers. Numerous re-
tail dealers purchase the said assortments from said wholesale dealers
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and jobbers, and such retail dealers display said assortments for sale
to the public as packed by the respondent, and the candy contained
in -the majority of said assortments is sold and distributed to the
consuming public by means of said push cards or punch boards in
the manner hereinbefore described. o

Par. 5. All sales made by respondent to wholesale dealers and
jobbers are absolute sales and respondent retains no control over
said assortments after they are delivered to the wholesale dealer or
jobber. The assortments are assembled and packed in such manner
that they are, and have been, used, and may be used, by retail dealers
for dlstrlbutlon to the purchasmg public by lot or chance without
alteration or rearranfrement

“In the sale and dlStI‘lbutIOn to wholesale dealers and jobbers of the
assortments of candy hereinbefore described, respondent has knowl-
edge that the said candy is to be resold to the purchasing public by
retail dealers by lot or chance, and it packs such candy in the way
and manner described so that, without alteration, addition, or re-
-arrangement thereof, it will be, and may be resold to the public by
lot or chance by said retail dealers. Such packing and distribu-
tion is contrary to pubhc policy.

Par. 6.0 There are in the United States many nmuufacturexs of
candy ;who do not manufacture and sell “draw” or “deal” assort-
ments of candy and who sell their “straight” merchandise in inter-
state commerce in competition with the “draw” or ‘“deal” candy,
and mannfacturers of “straight” merchandise have noted a marked
decrease in the sales of thelr products whenever or wherever the
“draw” or “deal” assortments have appeared in their market. This
decrease in the sale of “straight” merchandise is due to the gambling
or- Jottery feature connected with the “draw” or “deal” candy.

Witnesses from several branches of the candy industry testified
in this proceeding to the effect that consumers preferred to purchase
“draw” or “deal” candy because of the gambling feature connected
with its sale. The sale and distribution of “draw” or “deal” assort-
ments of candy, or of candy which has connected with its sale to the
public the means or opportunity of obtaining a prize or becoming a
winner by lot or chance, teaches and encourages gambling among
children who comprise a substantial number of the purchasers and
consumers of this type of candy. Particularly is this true where
the prize is attractive to children; for instance, where the prize is a
candy doll baby or is a child’s wagon.

" Par. 7. The sale and distribution of candy by the methods de-
scribed herein is the sale and distribution of candy by lot or chance,
and constitutes a lottery, gaming device or gift enterprise. Com-
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petitors of respondent appeared as witnesses in this proceeding and
testified, and the Commission finds that many competitors regard
such sale and distribution as morally bad and as encouraging
gambling, especially among children, and as injurious to the candy
industry because it results in the merchandising of a chance or lot-
tery instead of candy and has provided retail merchants with a
means of violating the laws of the several States. Because of these
reasons, some competitors of respondent refuse to sell candy so
packed that it can be resold to the public by lot or chance. These
competitors are thereby put to a competitive dlsfldvantaﬂe The re-
tailers, finding that they can dispose of more candy by the “draw”
“deal” method, buy from respondent and others employing the same
methods of sale, and thereby trade is diverted from said competitors
to respondent and others using similar methods.

CONCLUSION '

The aforesaid acts and practices of the respondent, Raleigh Candy
‘Company, are to the prejudice of the public and of respondent’s
- competitors, and constitute unfair methods of competition in com-
merce, within the intent and meaning of Section 5 of an Act of Con-
gress approved September 26, 1914, entitled “An Act to. create a
Federal Trade Commlssmn, to define 1ts powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the re-
spondent, testimony and other evidence, taken before Miles J. Furnas,
an examiner of the Commission theretofore duly designated by it,
in support of the allegations of said complaint and in opposition
thereto, briefs filed herein and oral arguments by P. C. Kolinski,
counsel for the Commission, and John S. Leahy, counsel for the re-
spondent, and the Commission having made its findings as to the
facts and its conclusion that said respondent has violated the’ pro-
visions of an Act of Congress approved September 26, 1914, entifled
“An Act to create a Federal Trade Commission, to deﬁne 1ts ‘powers
and duties, and for other purposes.”

It is ordered, That the respondent, Raleigh Candy Company, a cor-
poration, its officers, agents, representatives, and employees, in the
offering for sale, sale and distribution of candy and candy products
in interstate commerce or in the District of Columbia, do forththh

ccase and desist from:
\
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1. Selling and distributing candy so packed and assembled that
sales of such candy to the general public are to be made or may be
made by means of a lottery, gaming device, or gift enterprise;

2. Supplying to or placing in the hands of dealers packages or
assortments of candy which are used or may be used, without altera-
tion or rearrangement of the contents of such packages or assort-
ments, to conduct a lottery, gaming device, or gift enterprise in the
sale or distribution of the candy contained in the said assortment to
the public;

3. Supplying to or placing in the hands of dealers assortments of
candy together with a device commonly called a push card, or a
device commonly called a punchboard, for use or which may be
used in distributing or selling the said candy to the public at retail;

4. Furnishing to dealers a device commonly called a push card,
or a device commonly called a punchboard, either with packages or
assortments of candy or separately, which push card or punchboard
is to be used or may be used in distributing or selling said candy to
the public. '

It is further ordered, That the respondent, Raleigh Candy Com-
pany shall, within 30 days after service upon it of this order, file
with the Commission a report in writing setting forth in detail the
manner and form in which it has complied with this order. .

'

Y
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I~ tHE MATTER OF

JOHNSON & JOHNSON

COMPLAINT, FINDINGS, AND ORDER IN REFARD TO THE ALLEGED VIOLATION OF
SEC. 6 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914,

Docket 3029. Complaint, Jan. 8, 1937—Decision, Dec. 29, 193‘17

Where a corporation engaged in manufacture of absorbent cotton, gauze, band-
age, and other first-aid and surgical-dressing produects, and in sale .and
distribution thereof to purchasers in other States, in substantial compe-
tition with those engaged in manufacture, sale, and distribution of similar
products in commerce among the various States and in 'the District of
Columbia, and including manufacturers, sellers, and distributors of like
and similar products, who fruthfully advertise and represent nature,
merit, therapeutic, and remedial value thereof, and those who do not
falsely advertise and otherwise represent that their products have merits
and values not possessed by competitive goods or articles not so well-
known or extensively advertised, and do not unwarrantedly disparage pro-
ducts of competitors; in advertising certain of its sald products in news-
papers, magazines, and other publications eirculated among the various .-
States and in aforesaid District— ' ' '

Unfairly disparaged competitors or competitors’ products through statements
inferring that, because such competitors did not extensively advertise their
respective goods and products and they were not widely known, .such goods
subjected users thereof to dangers of infection, and were not safe and in
ganitary condition when opened for use, through such statements as
“®* * = this young mother is wrapping around her son’s wrist a bandage
that may invite infection. It is a ‘first-aid’ dressing of unknown make which
can betray the trust imposed in it,” and that while probably “sterilized at
some period,” as in the “original bleaching process,” “in subsequent cut-
ting and packing, it may have been handled by dirty hands * * * hands
that couldn’t help but rob this dressing of its cleanliness—and safety,” and
accompanying depiction of crutches, and under caption “Monuments to a
Misplaced Trust,” among others, “You just can’t take chances with germs
of infection,” “The ‘sterilized’ dressings that you use must be sterilized in
fact as well as in name,” and “You can’t afford to gamble with any ‘first-aid’
product that is merely marked ‘sterilized’,”” and “* * * some ‘first-aid’
dressings of unknown make, which may be sterilized only in an early process
of manufacture and subsequently be exposed to germ-laden dirt,” ete., facts
being there is no necessary relationship between antiseptic properties or
safety of any of products in question and fact that manufacturer is known
or unknown; .

With capacity and tendency to mislend and deceive purchasers and prospectiv
purchasers of first-ald and surgical-dressing goods or articles into purchase
of its sald products in erroneous belief tbat its aforesaid representations
were frue, and with resnlt that a number of the consuming public, as a
direct consequence of such mistaken and erroneous beliefs, purchased sub-
stantial volume thereof, and trade was unfairly diverted to it from those
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likewise engaged in manufacture, sale and distribution of similar goods and
~ articles; to the substantial injury of competition in commerce:
Held, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition.
Before Mr. Edward E. Reardon, trial examiner.
Mr. Joseph C. Fehr for the Commission.
Mr. Kenneth Perry, of New Brunswick, N. J., for respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Johnson
& Johnson, a corporation, has been and now is using unfair methods
of competition in commerce, as “commerce” is defined in said act of
Congress, and it appearing to said Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues
its complaint, stating its charges in that respect as follows:

Paracrarm 1. Respondent, Johnson & Johnson, is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of New Jersey, with its principal place of business
located in the city of New Brunswick, in the State of New Jersey.
It is now, and has been for more than one year last past, engaged in
the business of manufacturing, selling and distributing absorbent
cotton, gauze, bandage, and other first-aid and surgical-dressing
products. It ships said products, or causes them to be shipped, when
sold, to purchasers located at various points in States of the United
States other than New Jersey. It maintains, and has at all times
maintained, a constant current of trade and commerce in the products
distributed and sold by it among and between the various States of
the United States and in the District of Columbia. In the course
and conduct of its business, respondent has been, at all times referred
to herein, in substantial competition with other corporations, firms,
partnerships, and individuals likewise engaged in the manufacture,
sale, and distribution of similar products In commerce between and
among the various States of the United States and in the Dlstx ict of
Columbia.

Pagr. 2. In the course and conduct of its business, as descnbed n
paragraph 1 hercof, and for the purpose of creatmg a demand for
its products on the part of the purchasing public, the respondent has
caused advertisements and advertising matter pertaining to certain
of its products to be inserted in newspapers and magazines, and other
publications having a circulation between and among the various
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States of the United States and in the District of Columbia. In'said
ways and by said means, the respondent has caused and now causes
its said products to be advertised and represented as follows: Fol-
lowing the picture of a young woman binding the wrist of a child
are the statements:

In all innocence, this young mother is wrapping around her son’s wri_s_l a

bandage that may invite infection.
It is a “first-aid” dressing of unknown make which can betray the trust im-

posed in it

True, it probably was sterilized at some period of its manufacture
as In the original bleaching process.

But in subsequent cutting and packing, it may have been handled by dirty
hands * * * hands that couldn't help but rob this dressing of its cleanli-
ness—and safety.

Following the picture ot a pair of crutches and as part of an adver—
tisement entltled “Monuments to a Misplaced Trust” appear the
following representations:

* * &

You just can’t take chances with germs of infection.
No matter how small the cut, the greatest care must be exercised in dressing
" the wound—or something serious * * * tragic may happen.

The *“sterilized” dressings that you use must be sterilized in fact as well as
in name * * *

You can’t afford to gamble with any “first-aid” product that is merely
marked *sterilized.”

* % * gsome ‘“first-aid” dressings of unknown make, which may be sterilized
only in an early process of manufacture and subsequently be exposed to germ-
laden dirt * * *, .

Par. 3. In truth and in fact, the statements and representations
thus made by respondent as set out in paragraph 2 hereof, and others
similar thereto, are misleading and deceptive in that they represent,
directly or by inuendo, that users of first-aid and surgical-dressing
products of unknown make, or which are manufactured by other
than well-known and extensively advertised organizations, run grave
risk of infecting wounds or cuts upon which such dressings are used.
Further, respondent’s said statements and representations constitute
an unwarranted disparagement of the products of those competitors
who, although they do not advertise their products extensively and
may not be as well known, manufacture first-aid and surgical-dressing
products that are equal in ahtiseptic properties and are as safe for
use and in as sanitary condition when opened for use us are the
products manufactured and sold by the respondent.

Par. 4. There are, among the competitors of the respondent in
commerce, as herein set out, manufacturers, sellers, and distributors
of like and similar products who truthfully advertise and represent
the nature, merit, therapeuatic and remedial value of their respective
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products. There are also among such competitors of the respondent,
manufacturers, sellers, and distributors of like and similar products
who do not advertise and otherwise represent that their products
have merits and values not possessed by competing products that
are not so well known or as extensively advertised, when such is not
the case, and who do not unwarrantedly disparage the products of
competitors.

Par. 5. The above-alleged acts and practices of respondent have
and have had the capacity and tendency to mislead and deceive pur-
chasers and prospective purchasers of first-aid and surgical-dressing
products into the purchase of respondent’s products in the erroneous
" beliefs that respondent’s representations, as aforesaid, are true. Fur-
ther, as a direct consequence of the mistaken and erroneous beliefs
aforesaid, a number of the consuming public purchase and have pur-
chased a substantial volume of respondent’s products with the result.
that trade has been unfairly diverted to respondent from' corpora-
tions, firms, and individuals likewise engaged in the business. of
manufacturing, selling and distributing similar products, and
thereby substantial injury has been done, and is now being done, by
resapondent to competition in commerce among and between the
various States of the United States and in the District of Columbia.
;- PaRr. 6. The aforesaid methods, acts, and practices of the respond-
ent.are all to the prejudice of the public and of respondent’s com-
petitors, as hereinabove alleged, and said methods, acts, and practices
constitute unfair methods of competition in commerce within- the
intent and meaning of Section 5 of an Act of Congress entitled “An
Act to create a Fede1 al Trade Commission, to define its powers and
dutxeg, and for other purposes,” approved Septembm 26, 1914,

.1 .- Rerorr, FINpINGS As 10 THE FAcrs, aNp OrpEr
“Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled *An Act to create a Federal Trade Com-
mission, to deﬁne its powers and duties, and for other purposes,” the
Federal Trade Commlsblon, on the 8th day of January 1937, issued
aild served its complaint in this proceedlno upon 1espondent “John-
son’ ‘& Johnson, a corporatlon, char rrmg it with ‘the use of unfair
nicthods of competltlon in commerce in violation of the provisions
of said act. After the issuance of said complaint and the filing of
s‘ud respondent’s answer and amended answer thereto a stipulation
a5'to the facts was entered into by and between the respondent and
W T. Kelley, Chief Counsel for the Comm1'=510n by which ‘it was
agreed that, subject to the appmval of the Comrmsqwn the statement
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of facts so agreed upon should be taken as the facts in this proceeding
and in lieu of testimony in support of the charges stated in the com-
plaint or in opposition thereto; and by which stipulation it was
further agreed that the Commission might proceed upon said state-
ment of facts to issue its report stating its findings as to the facts
(including inferences which it might draw from the said stipulated
facts) and its conclusion based thereon and enter its order disposing
of the proceeding without the presentation of arguments or the filing
of briefs. Said stipulation as to the facts has been duly filed in the
office of the Commission and approved by it. Thereafter the pro-
ceeding came on for final hearing before the Commission on said
complaint, the answer thereto and the statement of facts as agreed
upon in lieu of testimony, briefs and argument having been waived
and the Commission having duly considered the same and being fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its con-
clusion drawn therefrom: -

FINDINGS AS TO THE FAC1S

Paracraru 1. Respondent, Johnson & Johnson, is a corporation
organized, existing, and doing business under and by virtue of the
Jaws of the State of New Jersey, with ifs principal place of business
located in the city of New Brunswick, in the State of New-: Jersey.
It is now, and has been for more than one year last past, engaged in
the busmess of manufncturmc, selling, and distributing absorbent
cotton, gauze, bandage, and other first-aid and surgical-dressing
products. It ships said products, or causes them to be shipped,
when sold, to purchasers located at various points in States of the
United States other than New Jersey. It maintains, and has at all
times maintained, a constant current of trade and commerce in the
products distributed and sold by it among and between: the various
States of the United States and in the District of Columbia. . In the
course and conduct of its business, respondent has been, at all times
referred to herein, in substantial competition with other corpora-
tions, firms, partnerships and individuals likewise engaged in the
manufacture, sale, and distribution of similar products in commerce
between and among the various States of the United States and in
the District of Columbia.

Par. 2. In the course and conduct of its business, as described
in paragraph 1 hereof, and for the purpose of creating a demand
for its products on the part of the purchasing public, the respondent
has caused advertisements and advertising matter pertammo' to cer-
tain of its products to be inserted in newspapers and : ma«mzmes, and
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other publications having a circulation between and among the
various Stdtes of the United States and in the District of Columbia.
In said ways and by said means, the respondent has caused its said
products to be advertised and represented as follows: Following
the picture of a young woman binding the wrist of a child are the
statements:

ln.alll‘ innocence, this young mother is wrapping around her son’s wrist a
bandage that may invite Infection.

- It 19 a; “first-aid” dressing of unknown make which can betray the trust im-
posed in it .

True, it probably was sterilized at some period of its manufacture * * *
a8 in. the original bleaching process.

But ih subsequent cutting and packing, it may have been handled by dirty
hands "* * * hands that couldn’t help but rob this dressing of its cleanli-
ness—and safety.

- Following the picture of a pair of crutches and as part of an ad-
vertisement entitled “Monuments to a Mlsplaced Trust” appear the
followmg representations:

You Just can’t take chances with germs of infection.

No matter 'how small the cut, the greatest care must be exercised in dressing
the' wound—or soniething serious * * * tragic may happen.

The “sterilized” dressings that you use must be sterilized in faet us well
a8 in name * * *

You can’t afford to gamble with any “first-aid” product that I8 merely
marked “gterllized.”

* #'/¢ Lgome “fArst-aid” dressings of nunknown make, which may be sterilized
only in an early process of manufacture and subsequently be exposed to germ-
laden dirt * * *,

Respondent’s advertisements as above set out were discontinued in
or about the month of February, 1937.

-Par. 3.-The statements and representations made by respondent
as set out in paragraph 2 hereof, and others similar thereto have a
capacity and tendency to deceive and mislead the public in that they
represent indirectly, that users of first-aid and surgical products of
unknown. make, or those manufactured by other than well-known
manufacturers, run grave risk of infecting wounds or cuts upon’
which such dressings are used. Further, respondent’s said state-
ments and representations have the capacity and tendency to dis-
parage the products of those competitors, if any, who, although
their products may not be well-knawn, manufacture first aid and
surgical dressing products that are safe for use and sanitary when
opened for use. There is no necessary relationship between the an-
tiseptic properties or safety of any of the products in question and
the fact that the manufacturer is known or unknown,
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Par. 4. There are, among the competitors of the respondent in
commerce, as herein set out, manufacturers, sellers, and distributors
of like and similar pxoducts who truthfully advertlbe and represent
the nature, merit, therapeutic and remedial value of their respective
products. There are also among such competitors of the respondent,
manufacturers, sellers, and distributors of like and similar products
who do not advertise and otherwise represent that their products
have merits and values not possessed by competing products that
are not so well known or as extensively advertised, when such is
not the case, and who do not unwarrantedly dlspara(ve the products
of competitors,

Par. 5. The above-alleged acts and practices of respondent have
had the capacity and tendency to mislead and deceive purchasers
and prospective purchasers of first-aid and surgical-dressing prod-
ucts into the purchase of respondent’s products in the erroneous
beliefs that respondent’s representations, as aforesaid, are true.
Further, as a direct consequen'ce of the mistaken and erroneous be-
liefs aforesaid, a number of the consuming public have purchased a

. substantial volume of respondent’s products with the result that
trade has been unfairly diverted to respondent from corporations,
firms, and individuals likewise engaged in the business of manu-
facturing, selling, and distributing similar products, and thereby
substantial injury has been done by respondent to competition in
commerce among and between the various States of the .United
States and in the District of Columbia. :

| . CONCLUSION

The aforesaid acts and practices of respondent, Johnson & John-
son, a corporation, are to the prejudice of the public and of respond-
ent’s competitors, and constitute unfair methods of competition in
commerce, within the intent and meaning of Section 5 of an Act of
Congress, approved September 26, 1914 entltled “An Act to-create a
Federal Trade Commission, to deﬁne its powers and dutles, and
for other purposes.” : :

(] ORDER TO CEASE AND DESIST .

Thls proceeding having been heard by the Federal Trade’ Com-
mlSSIOIl upon the complaint of the Commission, the answer and
amended answer of the respondent, and the agreed stlpulatlon of
fa cts entered into between the respondent herein, Johnson & Johnson,
a ¢orporation, and W. T. Kelley, Chief Counsel for the Commission,
which provides, among other things, that without further evidence
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or other intervening procedure, the Commission may issue and serve
upon the respondent herein findings as to the facts and conclusion
based thereon and an order disposing of the proceeding, and the Com-
mission having made its findings as to the facts and conclusion that
said respondent has violated the provisions of an Act of Congress,
approved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

-t i ordered, That the respondent, Johnson & Johnson, a corpora-
tion, its representatives, agents, and employees, in connection with
the advertising, offering for sale, sale, distribution and manufacture
of absorbent cotton, gauze, bandages and other first-aid and surgical
dressing products in interstate cominerce or in the District of Colum-
bia, do forthwith cease and desist:

From unfairly disparaging competitors or their products through
use of statements which, directly or indirectly, infer that because
said competitors do not extensively advertise their respective prod-
ucts and are not widely known such competitive products subject the
users thereof to the dangers of infection and are not safe and in a
s'miitary condition when opened for use, or through any other such
means or device or in any similar manner.

And it is hereby further ordered, That the said respondent shall,
within 60 days from the date of the service upon it of this order, file
with this Commission a report, in writing, setting forth the manner

ar’xld form in which it shall have complied with this order.

g e
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S I
IN THE MATTER OF St

BUILDING MATERIAL DEALERS ALLIANCE, ET AL,

COMPLAINT, FINDINGS, AND ORDER IN REFARD TO THE ALLEGED VIOLATION oF
SEC. 5 OF AN ACT OF CONGRISS APPROVED SEPT. 26, 1914 A

Docket 2191. Complaint, Oct, 18, 1935*—Decision, Dec. 30, 1937

Where a trade association which included in its membership over 150 dealers
in building materials and builders’ supplies in the Cleveland-Pittsburgh
Trade Area, and organized local or sectional associations of such denle‘r's.;
and certain local or sectional organizations of such dealers, affilinted with
said trade association as members or through common membership or com-
mon oflicers and representation on its council, and active cooperators with
it in furthering their common basie object and purpose or program of con-
trolling and confining retail distribution of building materials and builders’
supplies exclusively through ‘“recognized” dealers as established by them,
and preventing direct sale of such materials to consumers, nou-recognized
dealers, vendors, contractors, and State Governments and other political
sub-divisions, and of requiring all such purchasers to buy their materials
and supplies through recognized dealer channels affording a commission
or profit to recognized dealers, and with further objectives of (1) limiting
distribution of such materials to carload quantities by railroad only, with
participation in pool car shipments denied to other than recognized dealers,
(2) preventing manufacturers of cement blocks from purchasing their raw
materials direct from manufacturers and prodncers, (3) requiring sale and
distribution of all cement requirements for all buildings and private con-
struction, and for highway, bridge, and culvert maintenance, and for,
cities, counties, and other political sub-divisions, to be made through the
medium of the members and recognized dealers, and at prices affording
them a profit, (4) facilitating price fixing among such dealers in their
respective commmunities, and (5) eliminating brokers in distribution of such
materials and supples; and the officers, counsellors and members of such
assoclations and organizations: and—

Where a natlondl federation which Included 41 federated local and. sectional
assoclations of dealers in such materials and supplies in ‘32 States, and
which was formed to succeed to, and apply on a national scale and under
same leadership, principles, and programs of aforesaid trade.assoclations;
and certaln local or sectional affiliated or member organizations of said
national federation, acting in cooperation with one another and with it and
the active officers thereof, as the case might be; and officers, etc., of said
various organizations.

In concertedly pursuing their common objectives and purposes, as above indi-
cated, and as the case might be, and representing, in the aggregate, pre-
dominant interests in the flelds and sections concerned—

(@) Prepared, published, and circulated among manufacturers and producers
of building materials and bullders’ supplies, lists, or directorles containing
names of recognlzed dealers, with intent and effect of Indicating that per-

1 Amended and supplemental,
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" gons OF cdoncerns thus specified were entitled to buy direct from such manu}
facturers and producers, and that others were not thus entitled:

(b) Solicited, accepted, and acted upon reports from their various officers or
members concerning the arrival, delivery, or origin of shipments made to
"persons or concerns not recognized by them as entitied to buy direct from
manufdcturers or producers, for the purpose of preventing further deal-
ings between such buyers and former, and made use of boycott and threats
thereof to persuade, induce or compel manufacturers and producers to
refrain- from selling materials and supplies concerned to so-called “irregu-
lar” ‘dealers or others, or to refrain from so selling, except on unfairly
- discriminatory or prohibitive terms and conditions fixed by them;

(c¢) Made and circulated among manufacturers and producers reports concern-
ing status, equipment, and business methods of dealer-competitors to induce
formér not to sell such competitors, and stated or intimated to former

‘that -so-called “regular” or recognized dealers would withhold or with-
draw their patronage if manufacturers and producers sold them, and
-cooperated with other dealer organizations and manufacturers and pro-
ducers to confine sale and distribution of materials and supplies involved
to so-called regular channels, and prevent sale and distribution otherwise,
and intimidated representatives or agents of manufacturers and pro-
" ducers from having or continuing business relatlons with buyers or pro-

+  spective buyers not recognized by them as entitled to buy direct;

(d) Prepared, published, and circulated among the members, lists, bulletins,
extracts of minutes, ete., conveying information to them concerning sales
‘or prospective sales by manufacturers and producers to Irregular or non-
recognized dealers or prospective buyers, for the purpose of having such

- ipe'mbers withdraw or withhold their patronage from manufacturers and
producers concerned;

(e) "Took concerted and cooperative action to prevent manufacturers and pro-
ducers of materials and supplies involved from selling freely to consumers,
‘contractors, United States Government, State governments or polltical
sub-divisions thereof, or other irregular dealers or retailers, and to pre-
vent such consumers, contractors, United States Government, ete., from
purchasing freely from manufacturers and producers involved;

(f) Fixed and established uniform prices at which members and others should
gell their materials and supplies in particular communities; and

(g) Held meetings of their officers, directors, counselors, and members for
discussion and interchange of information and adoption of plans and
‘measures' for executing and carrying out programs and policies as -afore-
said indicated;

With results that—

(a) Interstate commerce in sale and distribution of materials and supplies
involved was restrained by elimination or attempted elimination there-

- from of so-called irregular dealers and manufacturers and producers
selling thereto, and by restriction or attempted restriction of said commerce
to such manufacturers, producers and dealers as would and did abide by

- and support aforesald program and plan, and there was tendency other-
wise to restrain and obstruct patural flow of commerce In channels of

" trade;

(d) Competition In sale and distribution of such materials and supplies was

.+ ,Substantially lessened, hindered, and suppressed in territories served by
meémbers of organizations and associations involved;
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(¢) Manufactorers and producers of materials and supplies involved in, the
various States, who sold and distributed their products in markets in which
dealers concerned had their places of business quite generally confined such
sale and distribution to recognized dealers;

(d) Members withdrew and withheld their patronage from manufacturers and
producers reported and published as selling through so-called h'legular
channels and not through recognized dealers; 3

(e} Manufacturers and producers frequently refused to sell and dlscontmued
selling to those not on membership lists of aforesald organizations, ete., or
reported to them, as aforesaid, as not entitled to buy direct, and members’
competitors in retail sale and distribution of materials and supplies involved
frequently were unable to obtain interstate shipments of their reqmrements

- because not recognized ;

(1) Manufacturers and producers were injured in their business by restriction
of demand for their products and of freedom to sell same direct, by; con-
fining their sales to lists of dealers published and distributed by aforesaid
organizations, etc., and would not sell to many to whom they wished to,sell
and consjdered as dealers, nor direct to consumers, contractors, vendors,
Government and political sub-divisions, but limited their sales through
“recognized dealer distribution”;

(g) Competition was further substantially interfered. with and lessened by
activities of such organizations, etc., in preventing dealer competitors from
obtaining from manufacturers and producers small quantities of suppues
for transportation by truck; and

(r) Costs to consuming public were increased by issuance and observunce of

i price lists by aforesaid associations and organizations, etc., in certain com-

v -munities, and by their policy of exclusive dealer distribution, through
thereby denying consuming public advantages in price which it otherwise

. » would have obtained from natural flow of commerce under eoudltlons of
free competition:

Held, That such practices constituted combination and conspiracy to engage in
and further unfair methods of competition in and affecting interstate com-

.., merce, within intent and meaning of Section 5. c

_ Before Mr. William C. Reeves, trial examiner.

" Mr. Walter B. Wooden and Mr. Daniel J. Murphy for the Com-

mission,
+ Mr. Lawrence 1. MacQueen, of Pittsburgh, Pa., for building Ma-
terial Dealers Alliance, Pittsburgh Bmlders Supply Club,- Bmldln«
Material Institute, Western Pennsylvama Builders Supply Alhance
Allied Construction Industries of Cleveland, Ohio, Inc, Natlonalv
Federation of Builders Supply Assocmtlons and various officers,
councillors, and members of said organizations and assocmtlons, “and
also as below set forth.

"Mr. Webster C. Tall and Hoen & Iughes, of Baltlmore, Md., for
Lime & Cement Exchange of Baltimore City, Maryland Bullderq
Supply Association, and various officers and members thereof and
M. B. Segall & Sons, Inc. i

Mr. M. D. Wedner, of Pittsburgh, Pa., for Lawrence 1. MacQueen
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Mr. Charles A. Wolfe, of Philadelphia, Pa., for Joseph M. Pusey.

Mr. John II. KLapp, of Cleveland, Ohio, with Afr. MacQueen, for
Cleveland Builders Supply Co.

Simon & Simon, of Cleveland, Ohio, with Mr. MacQueen, for E. E.
Llias Co.

Henninger & Ehrman, of Butler, Pa., with Mr. MacQueen, for
F. A. W. Green and Shuﬁ'hn & Green.

Catharine Pauline Reed Templeton, Executrix, Estate of C. C
Reed, of Houston, Pa., with M». MacQueen, for C. C. Reed.

Mr. Edward A. r ermm', of Baltimore, Md., with Mr. Webster C.
Tall and Hoen & Hughes, for Geo. Sack & Sons, Inc.

Brewster & Steiwer, of Washington, D. C., for Alabama Lumber
& Building Material Ass’n, Carolina Retail Lumber & Building
Supply Dealers .Ass'n, Mississippi Retail Lumber Dealers Ass’n,
Building Material Men’s Ass’n of Westchester County, L. R. Stewart,
Harris Mitchell, J. A. Hagan, Colman Lumber Co., James S. Gib-
son, Paul J. Haight & Co., Joseph S. Keating, J. B. Reed & Son,
Van Voorhis Bros., Inc., Anthony L. Wathley, Willson & Eaton Co.,
Ine.; and, along with 3/7. MacQueen, for Virginia Lumber & Build-
ing- Supply Dealers Ass’n, Inc., Florida Lumber & Millwork Ass’n,
Kentucky Builders Supply Aqq n, and West Virginia Lumber &
‘Builders Supply Ass'n.

Miller, Gorham, Wescott & Adams, of Chicago, IlL, for Illinois
Lumber & Material Dealers Ass’n, Inc.

Dey, Hampson & Nelson, of Portland, Ore., for Building Supply
Dealers Ass’n of Oregon.

Mr. Samuel Saffron, of Passaic, N. J., for Campbell, Morrell & Co.

Snyder, Seagrave, Ioudebush cﬁ Adrzon, of Cleveland, Ohio, for
Turner Lmmber & Supply Co.

Mr. Herman A, Harper, of Coraopolis, Pa., for George W. Blank
Supply Co.

Mr. Robert M. Gz?key, of Greenville, Pa., for Greenville Coal &
Ice Co.

Hanna & Morton, of Los Angeles, Calif., for A. E. Crowell.

Fitzsimmons & Keefe, of Albany, N. Y., for Albany Builders
Supply Co.

Raines & Raines; of Rochester, N. Y., for Whitmore, Rauber &
Vicinus,

Sturman & Rothblatt, of Liberty, N. Y., for Gerow & Francisco.

AMENDED AND SUPPLEMENTAL COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
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mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that said
respondents hereinabove designated have been and are using unfair
methods of competition in commerce as “commerce” is defined in said
act, and it appearing to said Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
amended and supplemental complaint stating its charges in that
respect as follows:

Paracrara 1. Said respondent Building Material Dealers Alliance,
also known as Building Material Dealers Alliance of the Cleveland-
Pittsburgh Trade Area, is an unincorporated trade organjzation or
association of members, respondents herein, which membership is
composed (a) of various dealers in and vendors of building materials
and builders’ supphes having their principal places of busmess within,
or doing business in, an area embracing the States of Pennsylvania,
West Vlrglnm, and Ohio and the States or counties adjacent or con-
tiguous thereto, which area is known in such trade and industry, and
hereinafter referred to, as The Cleveland-Pittsburgh trade area; and
. (b) of organized local associations of such dealers and vendors.
Said dealers and vendors, members of said Alliance and of- said
organized local associations are persons, partnerships, and.corpora-
tions who, as such dealers and vendors, are engaged in the business
of buying, selling, and distributing, to contractors, builders, dealers,
consumers, and other purchasers, building materials and builders’ sup-
plies, which embrace such materials and supplies as cement, brick,
tile, clay products, sewer pipe, plaster, sand, gravel, stone, llme, mor-
tar, and products thereof, lumber, lath, 1ooﬁng, and other builders’
supplies and building materials used in the building and constrne-
tion industry. Said respondent Alliance was organized under articles
of organization in the year 1931, Its affairs are and have been man-
aged and executed by executive officers including a chairman, a vice
chairman, and a secretary-treasurer, and by an executive board:or
committee designated by said Alliance as its Council or Board of
Councillors, also known as the Board of Trustees and hereinafter
referred to as the Council. Such council, board or committee func-
tions as or in the nature of a board of directors of said organization,
meeting from time to time for the transaction of business of the Alli-
ance. The several members of said Council are known in said
respondent organization as councillors, and they are delegated'or
elected to membership in said Council as representatives of the
members of said Alliance and of various groups or subdivisions of
such members. For the more effective operation of the Alliance, the
membership thereof is divided or organized into local ass)oﬁ:iatidns,
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groups, divisions, or districts, each constituting a branch or sub-
division of said Alliance. The membership of each such subdivision
or branch is composed principally of dealers in building materials
and builders’ supplies who are members of said Alliance and do busi-
ness in Cleveland-Pittsburgh trade area. The principal or head
offices of said Alliance are and have been maintained at the office
of the chairman in the city of Youngstown, Ohio, and at the office of
the secretary-treasurer in the city of Pittsburgh, Pa. Respondents
E. J. Holway and Lawrence I. MacQueen are such chairman and
secretary-treasurer, respectively, and are also members of said Coun-
cil; and they have actively engaged in organizing said Alliance, in
promoting and managing its affairs, in organizing affiliated associa-
tions or groups of building materials and builders’ supplies dealers
and in securing their support and active cooperation in carrying out
or enforcing the purposes, policies and aims of said Alliance and its
members. Certain persons who are members of said Council and as
such have served as councillors of said Alliance, and the respective
companies or organizations by or with which such persons are
employed or connected, which companies and organizations are
members of said Alliance, are as follows:

Name of Concern With Which Respective Councillor Is Connected
as Officer or Employee, Such Concerns Being Members of Sald

Name of Councillor Alllance
G H.Lanz__.__.__..___._. Geo. H. Lanz & Sons, Pittsburgh, Pa.
E.J Holway oo oo Youngstown Ice Co., Youngstown, Ohio.
Lawrence I. MacQueen._..._ Pittsburgh Builders Supply Club, Pittsburgh, Pa.
J. A. Thomas._._____..... W. E. Wright Co., Akron, Ohio.
Wm. R.Jones e cucaon . Alliance Builders Supply Co., Alliance, Ohio.
M. C. Robinson._ . oc.cun._ M. C. Robinson & Ca., Ashtabula, Ohio.
L W.Royer.cceeceeee - Ohio Builders & Milling, Inc., Canton, Ohio.
Howard Tolerton.....__... The Tolerton Company, Alliance, Ohio.
C.R:Boydaece oo H. C. Boyd Lumber Co., Coraopolis, Pa.
E.C.Holloway . ceccveo . The Kensington Supply Co., Kensington, Ohijo.
Cbas. H. McAlister_._.___.. Allied Construction Industries of Cleveland, Ohio,
LT ’ Ine., Cleveland, Ohio.
D.O.Fonda_ .o oooo_.__ Collingwood Shale Brick & Supply Co., Cleveland,

Ohio.

Harry Dubroy. . ..___.__ Lakeshore Builders Supply Co., Cleveland, Ohio.
H.C. McCOYrvwmeoeaonn- Inter-City Coal & Supply Co., Elyria, Ohio.
Jas. N, Thayere.ooo-.o_... 0. C. Thayer & Son, Erie, Pa.
E.B. Bye. o __ Bye & Bye, Lisbon, Ohio.
H. W. Pattison..o....._... Penn Coal & Supply Co., New Castle, Pa.
Ralph Wright__________.__ D. W. Challis & Sons, Inc., Sewickley, Pa.
B. N. Hamilton._.._..__.. Hamilton & Meigs, Warren, Ohio.
Joseph Alcorn .o o-ovoo ... Alcorn-Hahn Supply Co., Youngstown, Ohio.

E H. Schoryeeeceeecoac.-. Hursh & Schory Coal Co., Canton, Ohio.
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The above named councillors and members of said Alliance do not
constitute the entire membership of said council or Alliance but are
representative members thereof, respectively.

Par. 2. Respondent P1ttsburgh Builders Supply Club is an asso-
ciation of members organized and existing as a corporation under
the laws of the State of Pennsylvania, having its headquarters or
executive office in the city of Pittsburgh in said State. Said mem-
bers are certain persons, partnerships, and corporations doing busi-
ness in the trade area in and about Pittsburgh, Pa., and embracing
the near-by sections of the States of Ohio, West Virginia, and Penn-
sylvania. Said corporation is organized, without shares of capital
or capital stock, as an instrument for promoting the business interest
of its members. The business of said members is the purchase, sale
and distribution of building materials and builders’ supplies includ-
ing such items of building materials and builders’ supplies mentioned
in paragraph 1 hereof. Said respondent Pittsburgh Builders Supply
Club constitutes a member and a branch or subdivision of respondent
Building Material Dealers Alliance, and said Club and Alliance and
. their members actively cooperate with each other in carrying out
the program, purposes, policies and aims of respondent organizations
and associations, Respondent Lawrence I. MacQueen is the secretary
and manager of said Pittsburgh Builders Supply Club; respondent
George Lanz is president and respondent Elliott Keller is vice-presi-
dent of said Club. Said officers are also representatives of said Club
on the Council of respondent Building Material Dealers Alliance
and they are and have been actively engaged in organizing said Club,
managing its affairs, securing its support of, and cooperation with
said Building Material Dealers Alliance and the program, policies,
purposes and aims thereof. The members of said Pittsburgh Build-
ers Supply Club are also members of said Building Material Dealers
Alliance. The following persons and concerns are building material
and builders’ supplies dealers who are representative members of said
Club and are also members of said Alliance, but do not. constitute the
entire membership of said Club or Alliance.

Nathan Bilder Co., Pittsburgh, Pa.

Wm. H. Brant Sons, West View, Pa.
Frank Bryan, McKees Rocks, Pa.

H. G. Dettling Co., Pittsburgh, Pa.
Duncan & Porter Co., Pittsburgh, Pa.
Heppenstall & Marquis, Pittsburgh, Pa.
Hillside Stone & Supply Co., Aspinwall, Pa.
Houston-Starr Co., Pittsburgh, Pa.

Iron City Sand & Gravel Co., Pittsburgh, Pa.
Keller Brothers, Pittsburgh, Pa.
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D. J. Kennedy Co., Pittsburgh, Pa.

Knox Strouss & Bragdon Co., Pittsburgh, I’a.

Geo. Lanz & Sons, Pittsburgh, Pa.

W. T. Leggett Co., Pittsburgh, Pa.

McCrady-Rodgers Co., Pittsburgh, Pa.

Morrison Bros., Emsworth, Pa.

Pittsburgh Plaster & Supply Co., McKees Rocks, Pa.
Ed. Vero Company, Millvale, Pa.

Par. 3. Said respondent Building Material Institute formerly
named Building Material Men’s Welfare Association, is an unin-
corporated trade association or organization of certain persons, part-
nerships, and corporations engaged in business as dealers or vendors
of building materials or builders’ supplies, at, or in the trade area sur-
rounding, Cleveland, Ohio. The headquarters or principal office of
said Building Material Institute are maintained in the Builders Ex-
change Building in the city of Cleveland, Ohio. Respondent George
W. Dennison (an officer or employee of the Qhio Clay Company,
Cleveland, Ohio) is president and respondent B. E. Reid is secretary
of said Institute. The said Dennison and Reid are and have been,
individually and as such executive officers, actively engaged in pro-
moting and executing the affairs and purposes of said Institute. Said
Institute is afliliated Wlth and is one of the members and subdivisions
of said respondent Building Material Dealers Alliance, and is and
has been actively engaged in carrying out the program, purposes,
policies and aims of the said Building Material Dealers Alliance.
Respondents Lawrence I. MacQueen, E. J. Holway, and Chas. H.
McAlister have actively engaged in promoting the organization of
said Institute and in securing its affiliation with said Building Ma-
terial Dealers Alliance and its active support and cooperation in
carrying out the program, purposes, policies and aims thereof, The
members of said Institute are also members of said Building Ma-
terial Dealers Alliance and are represented on the Council of said
Alliance by one or more councillors or representatives elected or ap-
pointed by or for the members of said Institute. Respondents Don
‘Fonda and H. A. DuBroy are and have been representing said In-
stitute as councillors on the Council of said Building Material Dealers
Alliance. The following concerns, among others, are and have been
such members of said Institute and also of said Alliance:

' City Material & Coal, Inc., Cleveland, Ohio.

The Tom George Co., Cleveland, Ohio.

St. Clair Coal & Supply Co., Cleveland, Ohio.
Vanis Builders Supply & Lbr. Co., Cleveland, Ohio.
Collingwood Shale B & S Co., Cleveland, Ohio.

«oj.Gelst Kemper Material Co., Cleveland, Ohio.
Ideal Builders Supply & Fuel Co., Cleveland, Ohio.
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Lake Shore Builders Supply Company, Cleveland, Ohio, f
Medal Brick & Tile, Cleveland, Ohio. . .
Ohio Building Material Co., Cleveland, Ohio. ¥
Ohio Clay Co., Cleveland, Ohio.

Bagley Road Lumber Co., Berea, Ohlo. !
Quiney Coal & Supply Co., Cleveland, Ohio, :

Geo. D. Barriball Co., Cleveland, Ohio.

Zone Coal & Supply Co., Cleveland, Ohfo,

Bennett Concrete Stone Co., Cleveland, Ohle,

The Clinton Co., Cleveland, Ohio.

Pompei Coal & Supply Co., Cleveland, Ohio. e
Mayfield Builders Supply Co., Cleveland, Ohio, BT
Cleveland Builders Supply Co., Cleveland, Ohio.
Builders Supply & Fuel Co., Cleveland, Ohio.
City Material & Coal, Inc.,, Cleveland, Ohio.

E. E. Elias Company, Cleveland, Ohlo.

Herot Builders Supply Co., Cleveland, Ohlo.
Neff Coal & Supply Co., Cleveland, Ohio. ' Co
Chas. E. Phipps Company, Cleveland, Ohio. N
Quincy Cement Block & Coal Co., Cleveland, Ohlo. A
Scheuer Bros. Builders Supply Co., Cleveland, Ohio. -
Vanis Builders Supply Co., Cleveland, Ohio.

Par. 4. Respondent Western Pennsylvania Building Material
Dealers Alliance, also named Western Pennsylvania Builders Supply
Alliance of Recognized Dealers and hereinafter referred to as,the
Western Pennsylvania association, is an unincorporated association or
organization having its headquarters or principal office in the city, of
Pittsburgh, State of Pennsylvania, and a membership composed of
certain persons, partnerships, and corporations engaged in the busi-
ness of buying, selling, and distributing building materials and build-
ers’ supplies of all kinds, as specified in paragraph 1 hereof, which
members are generally known as building materials and builders’ sup-
plies dealers. The said members of such association are concerns
which operate or do business in the western half of Pennsylvania and
in trade area adjacent thereto which territory is part of the aforesaid
Cleveland-Pittsburgh trade area. Said Western Pennsylvania assoei-
ation has executive officers and a Board of Councillors representative
of the membership of said association and functioning as a -board of
directors or executive committee of such association. Such officers
and board manage and execute the affairs of said association. The
following persons are and have been such officers and councillors of
the association.

S. D. Ritchey, Ambridge, Pa., president and councillor;
W. IL. Shafer, Kittanning, Pa., vice-president and councillor;
W. R. McFarland, Greensburg, Pa., treasurer and councillor;

Lawrence I. MacQueen, Pittsburgh, Pa., executive secretary and councillor;
F. A. W. Green, Butler, Pa., councillor;
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Richard Fullington, Clearfield, Pa., councillor;
J. V. Scowden, Meadville, Pa., councillor;

B. W. Schafer, Erie, Pa., councillor;

Q. C. Thayer, Erie, Pa., councillor;

0. C. Cluss, Uniontown, Pa., councillor;

W. W. Campbell, New Wilmington, Pa., councillor;
John T. White, Bradford, Pa., councillor;
Albert Ball, McKeesport, Pa., councillor;

C. H. Wilson, Grove City, Pa., councillor;

Ell Hatfleld, West Brownsville, Pa., councillor;
R. H. Adams, Cheswick, Pa., councillor;
Ralph Wright, Sewickley, Pa., councillor;
Geo. H. Lanz, Pittsburgh, Pa., councillor;

C. H. Russell, Washington, Pa., councillor;

C. C. Reed, Houston, Pa., councillor ;

F, H. Hudson, Greensburg, Pa., councillor.

Said Western Pennsylvania associalion is affiliated with and is one
of the members and subdivisions of respondents Building Material
Dealers Alliance, and the National Federation of Builders Supply
Assaciations, and it has been and is actively engaged in cooperating
withi said Alliance and Federation and in carrying out the purposes,
program, policies and aims of the said Building Material Dealers
Alliance, and said National Federation of Builders Supply Associa-
tions. The members of said Western Pennsylvania association are
also members of respondent Building Material Dealers Alliance.
Respondent Lawrence 1. MacQueen, individually and as such execu-
tive secretary and councillor of the Western Pennsylvania association
has actively engaged in promoting the affairs of said association and
in securing the cooperation of such association and its members in
actively carrying out and effecting the purposes, programs, policies
and aims of said Building Material Dealers Alliance and said Na-
tional Federation of Builders Supply Associations. Although not
comprising the entire membership, the following concerns are mem-
bers of said Western Pennsylvania association and also members of
said respondent, Building Material Dealers Alliance:
‘:Klttanning Limestone Supply Co., Kittanning, Pa.
Shuflin & Green, Butler, Pa.
E. M, Fullington’s Sons, Clearfield, Pa.
¥, B. Scowden & Son, Meadville, Pa.
Boyd & Schafer, Erle, Pa.
0. C. Thayer & Son, Erie, Pu.
0. C. Cluss Lumber Co., Uniontown, Pa.
- Campbell Co., New Wilmington, Pa.
. B. W. Bissett & Son, Bradford, Pa.
Builders Supply Co., McKeesport, Pa.

King Company, Grove City, Pa.
Colbert Supply Co., West Prownsville, Pa.
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River Sand & Supply Co., Cheswick, Pa.

D. W. Challis Co., Sewickley, Pa.

Geo, Lanz & Sons, Pittsburgh, Pa.

Russell Bros., Washington, Pa. J

C. L. Reed Lumber Co., ITouston, Pa.

Greensburg Builders Supply Co., Greensburg, Pa.

Clinton Coal & Supply Co., Meadville, Pa.

Keystone Supply Co., Foxburg, Pa.

T. R. Bolton, Cochranton, Pa,

City Coal & Supply Co., Meadville, Pa.

Peoples Coal & Builders Supply Co., Sharon, Pa,

J. A. Walker, W. Middlesex, Pa.

B. Scott McFarland, Ambridge, Pa.

Hornbake Bros., Coal Center, Pa.

Patterson Supply Co., Monongahela, Fa.

Monessen Sand & Gravel Co., Monessen, Pa.

Dunbar & Wallace Lumber Co., Washington, Pa,

State Construction Co., New Kensington, Pa.

Clarion Lumber Co., Inc., Clarion, Pa.

Woodwork Supply Co., Reynoldsville, Pa.

Taylor Supply Co., Inc., Sharon, Pa.
Par. 5. Respondent Allied Construction Industries of Cleveland,
" Inc., is an association of persons, partnerships, and corporations en-
gaged in various lines of business related to the building and con-
struction industry and including among its members certain build-
ing materials and builders’ supplies dealers in and about Cleveland,
Ohio. Such association is organized as a corporation under the
laws of the State of Ohio, and has its headquarters and principal
office in the city of Cleveland, Ohio. The said corporation is organ-
ized without shares of capital stock to promote the business interests
of its members, to enhance their volume of trade and profit and to
cooperate with and carry out the purposes, program, policies, and
aims of respondent Building Material Dealers Alliance, of which
said corporation is a member and a subdivision or branch. Respond-
ent Charles H. MecAlister is an executive officer and the manager of
said respondent Allied Construction Industries and is and has been
actively engaged in directing the affairs of said Allied Construction
Industries and in securing and maintaining the active cooperation
of said corporation and members thereof in carrying out the pur-
poses, program, policies and aims of the respondent Building Mate-
rial Dealers Alliance and of its affiliated organizations. The said
Allied Construction Industries is represented upon the Counc11 of
said Building Material Dealers Alliance by one or more councillors.
Respondent McAlister is and has been one of such counclllors and

representatives.
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Paz. 6. Respondent Lime & Cement Exchange of Baltimore City
is an association of members organized and existing as a corporation
under the laws of the State of Maryland, having its office and prin-
cipal place of business in the city of Baltimore, in said State. Said
members are certain persons, partnerships and corporations having
places of business in the trade area in and about said Baltimore and
towns adjacent thereto, engaged in the sale and distribution in
Maryland and adjoining States of building materials and builders’
supplics enumerated in paragraph 1 hereof. Said respondent Ex-
change constitutes a member or subdivision of respondents National
Federation of DBuilders Supply Associations and Middle Atlantic
Council Builders Supply Associations and said respondents Ex.
change, Federation and Council and their members actively cooper-
ate with each other in carrying out the program, purposes, policies,
and aims of respondent organizations and associations.

(@) Respondent H. C. Thompson is the executive secretary of said
Lime & Cement Exchange of Baltimore City; respondent H, WV,
Classen is president, and respondent Clarence E. Wheeler is vice-
president of the said Exchange; and they are and, have been actively
engaged in organizing said respondent Exchange; managing its af-
fairs, securing its support and cooperation with said Middle Atlantic
Council of Builders Supplies Associations and National Federation
of Builders Supply Associations and the program, policies, and aims
thereof.

(5) The following persons and concerns are building material and
builders’ supplies dealers who are representative members of said
Exchange and are also members of respondent Maryland Builders
Supply Association but do not constitute the entire membership of
said Exchange:

Abbott Bros., Inc,, ITavre de Grace, Md.

Baltimore Clay Products Co., Balti-
more, Md.

Alan E. Barton, Baltimore, Md.

Belair Road Supply Co., Daltimore,
Mad.

Buchanan Immber Co.,
Md.

Builders Paint & Sopply Co., Cumber-
land, Md.

Central Building Supply, Inc, Balti-
more, Md.

Cessng Lumber Corporation, Cumber-
land, Md.

Clark Lumber Co., Tlavre de Grace,
Mad. "

Cumberland,

D. Kdgar Coale, Churchville, Md.

Cumberland Cement & Supply Co.,
Cumberland, Md.

Cumberland Lumber Co., Cuinberland,
Md.

V. Cusbwa & Sons, Willlaumsport, Md.

T. C. Davis Bldg. Supply Co., Balti-
more, Md.

J. 8. Devore & Sons, Ellerslie, Md.

Fred Elenbrok, Baltimore, Md.

Harry Exline, Hancock, Md.

Frederick Brick Works, The,
erick, Md.

Fullerton Supply Co., Raspeburg, Md.

John H. Geis & Co., Inec., Baltimore,
Md.

Fred-
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C. C. Gnegy, Mountain Lake Park, Md.

Grant Lumber & Supply Co., Cumber-
land, Md.

Green Bricr Quarry Co.,
Md.

Robert 8. Green, Inc., Baltimore, Md.

Harrison Bros. Cont. Co., Inc Western-
port, Md.

Harting Supply Co., Lansdowne, Md.

Hudson Building Supply Co., Balti-
more, Md.

J. Scott Hunter, Inc., Baltimore, Md.

Ideal Concrete Stone Co., Yellow
Springs, Md.

C. 8. Jeffries Lumber Co., Frostburg,
Md.

J. F. Johnson Lumber Co., Glen Burnie,
Md. :

J. F. Johnson Lumber Co., Annapolis,
Md.

King Coal & Supply Co., Inc., Balti-
more, Md.

« Lee Lumber & Supply Co., Inc., Spar-
rows Pt., Md.

Lutherville Lumber Co.,
. Mad.

McComas Bros., Belair, Md.

Robert 8. Marshall Lumber Co., Lona-
coning, Md.

Maryland Lime & Cement .Co., Ine.,
' Baltimore, Md.

Robert S. Mead & Bro., North Beach,
Md

Cumberland,

Lutherville,
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Meredith Supply Co., Annapolis, Md.

Metger Bros., Inc., Cumberland, Md

W. V. Miller, Cheltenham, Md.,

Monumental Brick & Supply Co., Balti-
more, Md.

H. J. Mueller & Sons, Essex, Md.

National Bldg. Supply Co., Inc., Balti-
more, Md.

Northeastern Supply
Md.

Pen Mar Co., Inc., Baltimore, Ma.

The Prichard Corp., Frostburg, Md.

The Reisterstown Lumber Co., Reisters-
town, Md.

Geo. Sack & Sons, Inc., Baltimore, Md.

F. G. Shepperd & Son, Upper Falls, Md.

Wmn. T. Sigler Co., Inc.,, Luke, Md.

Sleeman Bros., Inc., Frostburg, Md.

South Cumberland Planing Mill Co.,
Cumberland, Md.

Stebbins-Anderson Co., Towson, Md.

Steffey & Findlay, Inc., Hager@town
Md.

A. J. Twiford, Marbury, Md.

F. Q. Vielo & Co., Aberdeen, Md.

James H. Warthen, Baltimore, Md.

Wheeler Supply Co., The, Glyndon, Md.

Willison Bros., Frostburg, Md.

John S. Wilson Co., Catonsville, Md.

United Clay & Sup. Co., Baltimore, Md.

Quincy L. Morrow Co., Towson, Md

Co., Baltimore,

s )

‘Pir. 7. Said respondent Middle Atlantic Council of Buﬂders

Supply Associations is an unincorporated trade association or organ-
ization of several builders’ supply associations whose members are
engaged in business as dealers of building materials and builders’
supplies in the middle Atlantic States, including Pennsylvanis, Dela-
ware, Maryland, New Jersey, Virginia, and also in the Disttict of
Columbia. ‘ Co

"(d) The headquarters or principal office of said respondent are
maintained at Baltimore, in the State of Maryland. Respondent
H. C. Thompson is secretary and treasurer, and respondent Joseph
M. Pusey, who is also'treasurer of respondent National Federatlon
of"Builders Supply Associations, is chairman of said respondent,
Council. The said Thompson and Pusey are and have’ bee,n indi-
v1dua,11y and as such executive officers actively engaged in promoting
and executing affairs and purposes of said respondent,

L |
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«{b) The respondents Lime & Cement Exchange of Baltimore City
and Maryland Builders Supply Association are members of respond-
ent Council. The members of both said Exchange and said Associa-
tion actively cooperate with respondent Council and its other
affiliated organizations and members thereof in the execution and
promotion of the program, purposes, policies, and aims of respondent
organizations and associations,

(¢) Membership in respondent Council includes the following:
‘Builders Supply Dealers Association of Eastern Pennsylvania, Easton. Pa.;
Del-Mar, Virginia, Builders Supply Association, Wilmington, Dcl.;
Greater Washington Builders Supply Association, Washington, D. C.;
Maryland Builders Supply Association, Baltimore, Md.;

Philadelphia Builders Supply Association, Philadelphia, Pa.;
Lime and Cement Exchange of Baltimore City, Baltimore, Md.;

“'‘New Jersey Mason Material Dealers Assoclation, Newark, N, J.,, and the

Virginia Lumber and Building Supply Dealers x;sociatlon, Ine., Richmond,
Va.

Par. 8. The respondent Maryland Builders Supply Association is
an unincorporated trade association or organization of certain per-
sons, firms, partnerships, and corporations having places of business
in the State of Maryland and engaged in the purchase, sale, and dis-
tribution in Maryland and adjoining States of building materials and
builders’ supplies.

(a) The headquarters or principal office of said Maryland Build-
ers Supply Association are maintained in the city of Baltimore, in
the State of Maryland, at the same address as the principal offices of
respondents Lime & Cement Exchange of Baltimore City and Middle
Atlantic Council of Builders Supply Associations.

(&) The respondent H. C. Thompson, who is also executive secre-
tary of the respondent Lime & Cement Exchange of Baltimore City
and secretary and treasurer of Middle Atlantic Council of Builders
Supply Associations, is also secretary and treasurer of said respondent
Maryland Builders’ Supply Association; that said Thompson is and
has been individually and as such executive officer actively engaged in
promoting and executing the aflairs and purposes of said Association.
Said Association is affiliated with and is one of the members or sub-
divisions of said respondent Middle Atlantic Council of Builders
Supply Associations and is and has been actlvely engaged in carry-
ing out the program, purposes, policies and aims of s'ud Middle
Atlantic Council of Builders Supply Associations.

(¢) 'The concerns, among others who are or have been members of
said A'ssociation are as enimerated in paragraph 6 hereof as members
of the Lime & Cement Exchange of Baltimore City. .
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Par. 9. Respondent National Federation of Builders Supply Asso-
ciations is a corporation under the laws of the State of New Jersey,
having its headquarters or executive office in the city of Pittsburgh,
in the State of Pennsylvania. The members of said Federation are
certain associations of dealers engaged in the several States of the
United States in the sale and distribution of building materials and
builders’ supplies and federated together for the purpose of pro-
moting the business interests of the members, The affairs of said
Federation are and have been managed and executed by executive
officers including a president, vice-presidents, treasurer, secretary and
an executive committee. Said executive committee functions as or
in the nature of a board of directors meeting from time to time ‘for
the transaction of business of the Federation.

(a) Respondent John M. Stoner is the president and L. I. Mac-
Queen, who is also executive secretary of the respondent Building
Material Dealers’ Alliance, is the secretary of said respondent Fed-
eration, and they have actively engaged in organizing said Federa-
tion and promoting and managing its affairs, in organizing affiliated
_ associations of building materials and builders’ supply dealers and
in securing their support and active cooperation in carrying out or
enforcing the purposes, aims and policies of said Federation and its
members. The following persons are other such officers and members
of the executive committee of said Federation:

Vice-Presidents:
Harry B. Finnegan
W. N. Hagerman
L. F. LeHane
E. S. Spencer
Charles Thompson
Treasurer: Joseph M. Pusey
Executive Committee:
E. H. Norblom
Thomas G. Bradshaw
C. Claude Cooke
Lawrence T, Kramer
John M. Stoner

(8) Although not comprising the entire membership the following
assoclations are members of said Federation:
Alabama Lumber & Building Material Association, Birmingham, Ala.
Builders Supplies Dealers Assoclation of Northern California, Hayward,

Calif.
Building Material Dealers Assoctation of San Diego, San Diego, Calit. -



BUILDING MATERIAL DEALERS ALLIANCE, ET AL. 157

Complaint

Los Angeles County Building Material Dealers Association, Los Angeles,
Calif.

Carolina Retail Lumber & Building Supply Dealers Assoclation, Charlotte,
N. C.

Colorado Assoclation of Builders Supply Dealers, Denver, Colo.

Mason Material Dealers Associntion of New Castle County, Del., Wilming-
ton, Del,

Greater Washington Builders Supply Association, Washington, D. C.

Florida Lumber & Millwork Association, Orlando, Fla.

Georgia Retail Lumber & Building Supply Association, Ine., Atlanta, Ga.

Building Material Merchants of Chicago Distriet, Chicago, TiL

Illinois Lumber & Material Dealers Association, Inc., Springfield, Il

Indiana Builders Supply Association, Indianapolis, Ind.

Iowa State Builders Supply Association, Cedar Rapids, Towa.

Kentucky Builders Supply Assoclation, Lexlngton, Ky.

Southern Builders Supply Association, New Orleans, La,

Lime & Cement Exchange of Baltimore City, Inc, Baltimore, Md.

New England Builders’ Supply Association, Boston, Mass,

Michigan Builders Supply Association, Ypsilanti, Mich.

Tri-County Division of Michigan Builders Supply Dealers Assn., Detroit,
Mich.

Minnesota Building Supply Dealers Association, Minneapolis, Minn.

Mississippi Retail Lumber Dealers Association, Jackson, Miss.

Missouri Valley Duilders Supply Association, Kansas City, Kans.

Building Material Dealers Assn. of Greater St. Louis, St. Louis, Mo.

New Jersey Mason Material Dealers Association, Newark, N. J.

Building Material Men’s Assn. of Westchester County, Scarsdale, N, Y,

New York State Builders Supply Assoclation, Utica, N. Y.

New York Builders Supply Trade Area Association, Inc., New York, N. Y.

Building Material Institute, Cleveland, Ohio.

Ohio Builders Supply Assoclation, Columbus, Ohio.

Building Material Credit Association, Ine., Cincinnati, Ohio.

Building Supply Dealers Assoclation of Oregon, Portland, Oreg.

Builders Supply Dealers Association of Eastern Pennsylvania, Kaston, Pa.

Philadelphia Builders Supply Assoclation, Thiladelphia, Pa.

Western Pennsylvania Builders Supply Alliance, Pittsburgh, Pa.

Mason Material Dealers Association, Inc., Memphis, Tenn.

Texas Builders Supply Dealers Association, Houston, Tex.

Virginia Lumber & Building Supply Dealers Association, Richmond, Va.

Building Material Dealers Assn, of Western Washington, Seattle, Wash.

West Virginia Lumber & Builders Supply Association, Fairmont, W. Va,

Builders Supply Dealers Association of Wisconsin, Milwaukee, Wis.

P’ar. 10. Those hereinabove specifically named as members, officers,
or councillors of respondent associations and organizations do not

embrace the entire list or number of such members, officers, or coun-

cillors. The building materials and builders’ supplies dealers and

the affiliated associations or organizations which are members of the
associations and organizations hereinabove specifically named parties
respondent, and the officers and councillors thereof, number several
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thousand persons, partnerships, corporations, and associations.
Such memberships constitute a class so numerous and changing as to
make it impracticable to specifically name them all as parties
respondent herein. Those specifically named herein ave fairly repre-
sentative of the whole. All members of aforesaid respondent asso-
ciations and organizations and all their officers and councillors are
also made parties respondent herein as a class of which those
specifically named are representative of the whole.

Par. 11. Said building materials and builders’ supplies dealers,
members of said associations and organizations and respondents
herein, purchase their materials and supplies in the course and con-
duct of their business from manufacturers, producers, and distribu-
tors in various States and cause such materials and supplies to be
shipped and transported to the warehouses, places of business and to
customers of such purchasing respondents from points in States
other than the States in which such respective points of destination
are located. In the course of the sale and distribution of their mer-
chandise said respondent members of said organizations and associ-
ations cause materials and supplies when sold to be shipped and
"transported pursuant to purchase orders from their warehouses,
places of business or direct from their suppliers to their customers
at points in States other than the State in which such respective ship-
ments originate. In the course and conduct of the business of
respondents as hereinabove described, all respondents are and have
been engaged in commerce among the several States and in trade,
business, and commerce having a direct effect upon interstate com-
merce in building materials and builders’ supplies. Except insofar
as competition has been restrained, stifled, lessened, suppressed, elim-
inated, or destroyed by the respondents as hereinafter alleged, each
of the said dealers in building materials and builders’ supplies, mem-
bers of respondent associations and organizations, is and has been
engaged in the course of such business in actual and potential com-
petition with other respondent members and “recognized” dealers
and with non-members and other dealers and vendors who market or
desire to market building materials and builders’ supplies.

Par. 12. The respective members of the respondent associations
and organizations hereinabove described constitute a large and im-
portant part of the dealers in building materials and builders’ sup-
plies in the several States of the United States in which the mem-
bers of respondent organizations and associations are engaged in
business; and such members constitute a group so large and influen-
tial in the trade as to be able to control and influence the flow of
trade and commerce in building materials and builders’ supplies
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within, to and from the several trade areas. Said members as allied
and banded together in said associations and organizations are en-
abled thereby to more effectively exercise control and influence over
snch trade and commerce for the promotion and enhancement of
their own volume of trade and profits. The volume of consumption
of building materials and builders’ supplies in the several trade
areas and the volume of trade and commerce in such materials and
supplies in, to and from said areas constitute a large and important
part of the trade and commerce of the United States in the building
and construction materials and supplies industry. Said trade areas
are large and important outlets and markets for the sale of building
materials and builders’ supplies by manufacturers, producers, and
distributors within said several trade areas in the several States of
the United States.

Par. 13. Respondents are banded and allied together in aforesaid
assoclations and organizations to carry into effect the program and
practices hereinbelow described and to enhance and promote the
volume of trade, business and profits of said respondent members
and “recognized” dealers. And the respondents, namely said as-
sociations and organizations, their members, officers and councillors,
parties respondent herein, during and in the period of more than
three years last past have agreed, conspired, combined, and con-
federated together and with others, and have united in and pursued
a common and concerted course of action and undertaking among
themselves and with others, to adopt, follow, carry out, enforce and
maintain, in the said several trade areas, a program, to wit:

1. To establish the respondent members and building materials
and builders’ supplies dealers approved by respondent associations
and organizations as a class of “recognized” building materials and
builders’ supplies dealers in such trade and industry in the said sev-
eral trade areas; and to confine and require the sale and distribution
of such materials and supplies by manufacturers and producers
thereof to or through the medium of such respondent members and

“recognized” dealers excluswely

2. To induce, require or compel manufacturers and producers of
building mat.erlals and builders’ supplies to refrain and to cease or -
desist from selling or distributing such materials or supplies to non-
recognized competitors of respondent members or to dealers, vendors,
contractors, consumers, or other purchasers who are not members of
respondent associations and organizations and are not such “recog-
nized” dealers; to prevent such non-recognized or non-member com-
petitors, dealers, contractors, vendors, consumers, and other pur-
chasers from purchasing or securing such materials and supplies di-
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rect from manufacturers or producers, and to compel them to pur-
chase their requirements of such materials and supplies from or
through the medium of respondent members and such “recognized”
dealers exclusively and upon terms or conditions of sale which af-
ford a commission, profit, or allowance to such “recognized” dealers
and respondent members.

3. To induce, require or compel manufacturers and producers of
building materials and builders’ supplies to refrain and desist from
soliciting trade or business from, or quoting prices to, non-recognized
competitors or respondent members or to dealers, vendors, contrac-
tors, and other purchasers who are not such “recognized” dealers, ex-
cept upon terms and conditions of sale which include or afford an
allowance, commission or profit to a respondent member and
“recognized” dealer; and to induce, require, or compel such manu-
facturers and producers to solicit their direct trade or business from,
and to quote manufacturer’s or producer’s prices to, such “recognized”
dealers exclusively.

4. To prevent competing dealers, vendors, contractors and other
purchasers of building materials and builders’ supplies from partici-
pating with said respondent members and “recognized” dealers in
pool car shipnents of such materials and supplies; to induce, require
or compel manufacturers and producers of building materials and
builders’ supplies to confine and limit their distribution thereof to
carload quantities and to shipments by railroad only; and to induce,
require, or compel such manufacturers and producers to refrain from
and to refuse to permit such distribution of their materials and sup-
plies to be made by motortruck or motor vehicle; and to eliminate,
prevent, or lessen and restrain the use of motortrucks or motor ve-
hicles for such transportation as well as the actual and potential com-
petition afforded respondent members and such “recognized” dealers
by contractors, dealers, vendors, consumers, and other purchasers who
because of economy of operation, lack of railroad, storage, or other
facilities, or for other good and sufficient reasons on the part of the
seller or purchaser, desire to have their requirements of building
materials and builders’ supplies distributed and delivered by motor-
truck or motor vehicle from the plants, warehouses, or distributing
points of the manufacturers or producers.

5. To interfere with the business and trade in building materials
and builders’ supplies of dealers, vendors, and other sellers who are
not members of respondent organizations or associations who are not
such “recognized” dealers, for the purpose of enabling or assisting
said respondent members and “recognized” dealers to appropriate and
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acquire the patronage or trade and obstruct the competition of such
non-member or non-recognized dealers, vendors and other sellers.

6. To prevent manufacturers of cement blocks and building mate-
rials of similar type from purchasing or continuing to purchase their
raw materials and supplies direct from manufacturers and produc-
ers of such raw materials and supplies, and to require such manufac-
turers of cement blocks and building materials of similar type to
" purchase their raw materials and other supplies exclusively from
sald respondent members and “recognized” dealers and at prices
which include or afford such dealers and members an allowance,
conmmnission or profit upon such purchases.

7. To require and compel the sale and distribution of all cement
requirements for all buildings and other private construction as well
as for highway, bridge, and culvert construction and maintenance,
and the cement requirements for cities, counties, and all other politi-
cal subdivisions, to be made through the medium of said respondent
members and “recognized” dealers and at prices or conditions of
sale which include or afford such members and “recognized” dealers
an allowance, commission, or profit on such cement purchases; and
to induce, require or compel manufacturers and producers of cement
to cease or desist from making any sales of cement for such purposes
direct to the contractors, States, counties, political subdivisions, and
non-recognized dealers or purchasers, and to cease and desist from
making sales in any way which does not afford such “recognized”
dealers or respondent members a commission, allowance, or profit on
the purchase of such cement.

8. To exclusively warehouse, promote, advertise, and advance the
sale and use of the brands of building materials and builders’ sup-
plies of the respective manufacturers and producers who (@) confine
and limit the marketing and distribution of their products to or
through the medium of respondent members and said “recognized”
dealers, and (5) who refrain or desist from selling or distributing
their products direct to competitors of respondents or to contractors,
dealers, vendors, consumers, and other purchasers which are not
included among such “recognized” dealers or members of respondent
organizations and associations; to urge contractors, builders, con-
sumers, and other purchasers to buy or use the brands or products of
such manufacturers and producers to the exclusion of the brands and
products of manufacturers or producers who do not so confine or
limit the sale and distribution of their products to or through the
medium of said respondent members and “recognized” dealers or who
do not otherwise conform to the foregoing program of respondents;
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and to refuse to warehouse or deal in, or to promote, advertise, ad-
vance, or urge the sale and use of, the products and brands of building
materials and builders’ supplies of those manufacturers or producers
who fail or refuse to so confine the marketing and distribution of their
products to or through the medium of said respondent members and
“recognized” dealers or who make any sales of their products direct
to competitors of respondents or to non-recognized dealers, vendors,
contractors, builders, consumers, or other purchasers.

9. To prevent dealers, vendors, distributors, and other sellers of
building materials and builders’ supplies who are not such “recog-
nized” dealers from selling any building materials or building sup-
plies for new construction or new work to contractors, builders,
consumers, or other purchasers; to monopolize such trade and busi-
ness in respondent members and such “recognized” dealers, and to
destroy all such business enjoyed by non-recognized dealers, vendors,
contractors, or other sellers.

10. To eliminate, lessen, and destroy the business and competition
of those engaged or desiring to engage in said building materials
and builders’ supplies trade and industry as jobbers or brokers.

11. To prohibit, prevent, and restrain the sale or distribution of
building materials and builders’ supplies by manufacturers or pro-
ducers to ultimate purchasers or users through the medium of job-
bers or brokers, and to thereby secure for such “recognized” dealers
and respondent members the trade and business ordinarily enjoyed
or conducted by such jobbers and brokers.

12. To accord and limit said “recognition” to concerns who are or
become members in good standing of respondent associations and
organizations.

13. To eliminate, lessen, restrain, and control actual and potential
competition among or with such respondent members and “recog-
nized” dealers () by denying such “recognition” and membership
in respondent organizations and associations to persons, partner-
ships, and corporations who are engaged, or desire to engage, in the
business of dealing in, selling or vending building materials and
builders’ supplies in competition with such members or “recognized”
dealers, or who desire to do business in communities served by such
members or “recognized” dealers; and (&) by hindering, obstructing,
and hampering such persons, partnerships, and corporations in the
conduct of their business; and (¢) by driving or attempting to drive
such concerns out of business; and (d) by denying membership in
respondent organizations and associations and such “recognition”
to any dealer, vendor, or other seller of building materials and
builders’ supplies who fails or refuses to support, agree to, and abide
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by the said program, conspiracy, and undertaking of respondents
as herein described, and (¢) by other united, cooperative, or con-
certed action on the part of respondents,

14. To acquire and maintain a monopoly in such respondent mem-
bers and “recognized” dealers of the trade and business of dealing
in or distributing building materials and builders’ supplies.

15. To fix and establish, by agreement, schedules of uniform prices
for the sale of building materials, and builders’ supplies. The prices
thus established were enhanced beyond the price which would pre-
vail under natural and normal-competition, in the absence of said
price agreements and the other agreements herein alleged.

16. To require all members of respondent organizations and associ-
ations and all “recognized” dealers to carry out, and to agree and
pledge themselves to support and carry out, the foregoing program;
and to enhance and increase the volume of business and profits of
said respondent members and “recognized” dealers by effecting and
maintaining the foregoing program and by other united and con-
certed action.

Par. 14, The parties rcspondent herein have agreed, combined,
confederated and conspired together for the purpose and with the
intent of carrying out the aforesaid program; and they have been and
are now engaged in carrying into effect and maintaining said pro-
gram and the said agreement, combination, confederation, conspiracy
and undertaking as set forth in paragraph 13 hereof. Rursuant to
and for the purpose of effecting and carrying out the said program
and said agreement, combination, confederation, conspiracy, and
undertaking, the respondents have, among other things done the
following: '

(a¢) Exacted and procured written pledges and other promises and
agreements from each such “recognized” dealer, from each member
of respondent associations and organizations, and from manufactur-
ers and producers of building materials and builders’ supplies to the
effect that such dealers, members, manufacturers, and producers will
support, adhere to and enforce the foregoing program of respondents
set forth in paragraph 13 hereof,

(6) Used and continued to use, in concert and agreement among
themselves and with others, coercive and concerted action, boycott,
threats of boycott, and other united action against manufacturers,
dealers, and others to induce and require them, and to attempt so to
induce and require them, to agree and conform to and to support and
enforce the said program of respondents.

(¢) Held meetings of respondent associations and organizations,
their members, officers, and councillors, to devise means of exerting
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influence, pressure, coercion, or other means of inducing, coercing,
and requiring manufacturers, producers, distributors, and others en-
gaged in said building materials and builders’ supplies trade and in-
dustry to abide by and adhere to said program.

(d) For the purpose and with the effect of inducing or compelling
manufacturers and producers to conform to said program, informed
and advised such manufacturers and producers of the names of said
“recognized” dealers in the several trade areas and of respondent’s
purpose and determination to insist upon and require such manu-
facturers and producers to distribute their products through the
medium of said “recognized” dealers exclusively, and in conformity
with aforesaid program of respondents; and also advised such manu-
facturers and producers that their sale and distribution of building
materials or builders’ supplies direct to certain non-recognized deal-
ers and purchasers, or their failure to conform to aforesaid program
in the distribution of their materials and supplies, would be consid-
ered by respondents and such “recognized” dealers as “unfriendly”
acts against respondents and such “recognized” dealers.

(¢) Denied and revoked membership in respondent associations
and organizations and such “recognition” of dealers who failed te
support, abide by or carry out said program of respondents, and
otherwise disciplined such members and dealers.

() Used and engaged in other acts, cooperative, and concerted
action and coercive methods and practices in promoting, establish-
ing and carrying out the foregoing program and agreement, combina-
tions, conspiracy, confederation, and undertaking set forth in para-
graph 13 hereof.

Par. 15. The capacity, tendency, and effect of said agreement,
combination, conspiracy, confederation, and undertaking, and the
said acts and practices of respondents, set forth in paragraphs 18
and 14 hereof, are and have been in various trade areas and other re-
lated or connected territory, frequently comprising more than one
State or portions of more than one State.

(a) To monopolize, in said respondent members and “recognized”
dealers, the business of dealing in and distributing building mate-
rials and builders’ supplies.

(5) To unreasonably lessen, eliminate, restrain, stifle, hamper, and
suppress competition in said building materials and builders’ supplies
trade and industry, and to deprive the purchasing and consuming
public of advantages in price, service, and other consideration which
they would receive and enjoy under conditions of normal and unob-
structed, or free and fair, competition in said trade and industry;
and to otherwise operate as a restraint upon and a detriment to
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the freedom of fair and legitimate competition in such trade and
industry.

(¢) To substantially increase the cost to purchasers of such build-
ing materials and builders’ supplies and consequently to increase
the cost of construction, repair, maintenance, and remodeling of
homes, dwellings, buildings, highways, and all kinds of construction
and building works.

(d) To oppress, eliminate, and discriminate against small business
enterprises which are or have been engaged in selling, distributing,
manufacturing, or using building materials and builders’ supplies.

(¢) To restrain or restrict employment in the construction and
building industry and trade and to reduce the purchasing power or
capacity of purchasers and users of such building materials and
builders’ supplies,

“(f) To restrain, restrict, hamper, and lessen employment in, and
the business of, the manufacture, sale, and use of motortrucks and
motor vehicles for the distribution of building materials and build-
ers’ supplies,

(g9) To obstruct, hamper, and interfere with the normal and natu-
ral flow of trade and commerce in building materials and builders’
supplies in, to and from various trade areas; and to injure respond-
ent’s competitors in unfairly diverting business and trade from
them, depriving them thereof, and otherwise oppressing or driving
them out of business.

(2) To prejudice and injure the public and manufacturers, pro-
ducers, dealers, distributors, and others who do not conform to
respondent’s program or who do not desire, but are compelled, to
conform to said program.

Par. 16. The above alleged acts and things done by respondent
as set forth in paragraphs 13, 14, and 15 hereof are monopolistic prac-
tices and are methods of competition which are unfair, and they
constitute unfair methods of competition in commerce within the
intent and meaning, and in violation, of Section 5 of said Act ap-
proved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

Rerort, FiNpINGs As TO THE FacTs, ANp OrpER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, on October 18, 1935, issued and served
its amended and supplemental complaint in this proceeding upon
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respondents Building Material Dealers Alliance, et al., charging them
with the use of unfair methods of competition in commerce in viola-
tion of the provisions of said act. After the issuance of said com-
plaint, and the filing of respondents’ answers thereto, testimony and
other evidence in support of the allegations of said complaint were
introduced by Daniel J. Murphy, attorney for the Commission, be-
fore William C. Reeves, an examiner of the Commission theretofore
duly designated by it, and respondents did not introduce any testi-
mony in opposition to the allegations of the complaint; and said
testimony and other evidence were duly recorded and filed in the
office of the Commission. Thereafter, the proceeding regularly came
on for final hearing before the Commission on the said complaint, the
answers thereto, testimony and other evidence, briefs in support of
the complaint and in opposition thereto, and oral arguments of
counsel for the Commission and for the respondents; and the Com-
mission having duly considered the same, and being now fully ad-
vised in the premises, finds that this proceeding is in the interest of
the public, and makes this its findings as to the facts and its con-
clusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paragrapr 1. The respondent Building Material Dealers Alliance,
hereinafter referred to as the Alliance, was organized in 1931 as a
voluntary unincorporated trade association. Its membership con-
sisted of (a) over 150 dealers in building materials and builders’ sup-
plies, having their principal places of business within, and doing
business in, an area known in the trade as The Cleveland-Pittsburgh
Trade Area; and () organized local associations or units of such
dealers. Said dealer members of said Alliance and of said organized
local units are persons, partnerships, and corporations engaged in
the business of buying, selling, and distributing building materials
and builders’ supplies, which embrace such materials and supplies
as cement, brick, tile, clay products, sewer pipe, plaster, sand, gravel,
stone, lime, mortar, and products thereof, lumber, lath, roofing, and
other builders’ supplies and building materials used in the building
and construction industry. The Cleveland-Pittsburgh Trade Area
consists of all that portion of the States of Ohio and Pennsylvania
included in a line from Cleveland to Massillon to Pittsburgh to
Erie, and is one of the largest markets in the country for the sale
of building materials and builders’ supplies; and the business of the
dealer members of said Alliance represents the preponderance of
business in said materials and supplies in said market. The affairs of
said Alliance were managed and conducted by executive officers, in-
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cluding a chairman, a vice-chairman, and a secretary-treasurer, and
by an Executive Board of Councillors, hereinafter referred to as the
Council. The said Council met at frequent intervals for the transac-
tion of business of the Alliance. The members of said Council are
known in said respondent organization as councillors, and they are
delegated or elected to membership in said Council as representa-
tives of the members of said Alliance and of various groups or sub-
divisions of such members. For the more effective operation of the
Alliance, the membership thereof was divided or organized into local
associations, or districts, each constituting a branch or sub-division
of said Alliance. The principal offices of said Alliance were main-
tained at the office of the chairman in the city of Youngstown, Ohio,
and at the office of the secretary-treasurer in the city of Pittsburgh,
Pa. Respondents E. J. Holway and Lawrence I. MacQueen were
such chairman and secretary-treasurer, respectively.

Certain persons who are members of said council and as such have
served as councillors of said Alliance, and the respective companies
or organizations by or with which such persons are employed or con-
nected, which companies and organizations are representative mem-
bers of said Alliance,are as follows:

Namae of Concern With Which Respective Counclllor Is Connected
as Oflicer or Employee, Such Concerns Being Members of Said

Name of Councillor Alllance

G H, Lanz. ..o _o_.. Geo. H. Lanz & Sons, Pittsburgh, Pa.

E.J. Holway. oo aeuoo. Youngstown Ice Co., Youngstown, Ohio.

Lawrence I. MacQueen..__. Pittsburgh Builders Supply Club, Pittsburgh, Pa.

J. A, Thomas. oaooo_.. W. E. Wright Co., Akron, Ohio.

Wm. R. Jones_ ... _________ Alliance Builders Supply Co., Alliance, Ohio.

M. C. Robinson._._______.. M. C. Robinson & Co., Ashtabula, Ohio.

I. W.Royer. oo Ohio Builders & Milling, Ine., Canton, Ohio.

Howard Tolerton_____._... The Tolerton Co., Alliance, Ohio.

C.R.Boyd. oo H. C. Boyd Lumber Co., Coraopolis, Pa.

E. C. Holloway_ . _______ The Kensington Supply Co., Kensington, Ohio.

Chas. H. McAlister_._____. Allied Construction Industries of Cleveland, Ohio,
Ine., Cleveland, Ohio.

D.O.Fonda..._._________. Collingwood Shale Brick & Supply Co., Cleveland,
Ohio.

Harry Dubroy. - cceceeao.. Lakeshore Builders Supply Co., Cleveland, Ohio.

H C. McCOYaaomoaaeaan Inter-City Coal & Supply Co., Elyria, Ohio.

Jas. N. Thayer...__..__... O. C. Thayer & Son, Erie, Pa.

EBByeoooo ... Bye & Bye, Lisbon, Ohijo.

J. W, Pattison. .coeenean. - Penn Coal & Supply Co., New Castle, Pa.

Ralph Wright__.__ .. .___... D. W. Challis & Sons, Inec., Sewickley, Pa.

B. N. Hamilton. .._..__... Hamilton & Meigs, Warren, Ohio,

Joseph Aleorn_ . ... _._ Alcorn-Hahn Supply Co., Youngstown, Ohio.

E.H.Schoryocem e an Hursh & Schory Coal Co., Canton, Qhio.
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Par. 2. The respondent Pittsburgh Builders Supply Club is a
corporation organized under the laws of the State of Pennsylvania,
having its executive headquarters in the city of Pittsburgh, in said
State of Pennsylvania at the office of its secretary and manager, to
wit: respondent Lawrence I. MacQueen. The members of said
respondent Club consisted of dealers in building materials and
builders’ supplies having places of business in the trade area in and
about Pittsburgh, Pa. Respondents George Lanz and Elliot Keller
were the president and vice-president, respectively, of said Club, and
were its representatives on the Council of the respondent Alliance.
The said respondent George Lanz also served as a councillor of the
respondent Western Pennsylvania Builders Supply Alliance. The
members of said Club, with a few exceptions, were also members of
the respondent Alliance, and said Club and Alliance, and their officers
and members, actively cooperated with each other in carrying out
the program and policies of the respondent organizations and
associations. The members of the Club were the largest business
firms in the building and material industry in Pittsburgh, and they
sold over 75% of the builders’ supplies sold in Pittshurgh and the
" metropolitan area. ,

The following persons and concerns are building material and
builders’ supplies dealers who are representative members of said
Club and are also members of said Alliance, but do not constitute the
entire membership of said Club or Alliance:

Nathan Bilder Co., Pittsburgh, Pa.

Wm. H. Brant Sons, West View, Pa.

Frank Bryan, McKees Rocks, Pa.

H. G. Dettling Co., Pittsburgh, Pa.

Duncan & Porter Co., Pittsburgh, Pa.
Heppenstall & Marquis, Pittsburgh, Pa.
Hillside Stone & Supply Co., Aspinwall, Pa.
Houston-Starr Co., Pittsburgh, Pa.

Iron City Sand & Gravel Co., Pittsburgh, Pa.
Keller Brothers, Pittsburgh, Pa.

D. J. Kennedy Co., Pittsburgh, Pa.

Knox Strouss & Bragdon Co., Pittsburgh, Pa.
Geo. Lanz & Sons, Pittsburgh, Pa.

W. T. Leggett Co., Pittsburgh, Pa.
McCrady-Rodgers Co., Pittsburgh, Pa.
Morrison Bros., Emsworth, Pa.

Pittsburgh Plaster & Supply Co., McKees Rocks, Pa.
Ed. Vero Company, Millvale, Pa.

Par. 3. The respondent Building Material Institute is an unincor-
porated trade association of dealers in building materials and build-
ers’ supplies, having a place of business in the trade area surrounding

-
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Cleveland, Ohio, where its headquarters or principal offices are
maintained. The respondents George W. Denison and B. E. Reid
were the president and secretary, respectively, of said Institute. The
said Institute was affiliated with and cooperated with, the respondent
Alliance in carrying out its program and policies, and contributed to
its support. The members of said Institute, with a few exceptions,
were also members of said Alliance, and were represented on the
Council of said Alliance by respondents D. A. Fonda and Iarry
DuBroy. The following concerns, among others, are and have been
members of said institute:

City Material & Coal, Ine., Cleveland, O.

The Tom George Co., Cleveland, O.

St. Clair Coal & Supply Co., Cleveland, O.

Vanis Builders Supply & Lbr. Co., Cleveland, O.
C'ollingwood Shale B & S Co., Cleveland, O.
Geist Kemper Material Co., Cleveland, O.

Ideal Builders Supply & Fuel Co., Cleveland, O.
Lake Shore Builders Supply Co., Cleveland, O.
Medal Brick & Tile, Cleveland, O.

Ohio Building Material Co., Cleveland, O.

Ohio Clay Co., Cleveland, O.

Bagley Road Lumber Co., Berea, O.

Quincy Coal & Supply Co., Cleveland, O,

Geo. D. Barriball Co., Cleveland, O.

Zone Coal & Supply Co., Cleveland, O.

Benunett Conerete Stone Co., Cleveland, O.

The Clinton Co., Cleveland, O.

Pompei Coal & Supply Co., Cleveland, O.
Mayfield Builders Supply Co., Cleveland, O.
Cleveland Builders Supply Co., Cleveland, O.
RBuilders Supply & Fuel Co., Cleveland, O.

City Material & Coal, Inc., Cleveland, O.

E. E. Elias Company, Cleveland, O.

ITerot Builders Supply Co., Cleveland, O.

Neff Coal & Supply Co., Cleveland, O.

Chas, . Phipps Company, Cleveland, O.

Quincy Cement Block & Coal Co., Cleveland, O,
Scheuer Bros. Builders Supply Co., Cleveland, O.
Vanis Builders Supply Co., Cleveland, O.

Par. 4. The respondent Western Pennsylvania Builders Supply
Alliance is an unincorporated association formed in the early part
of 1932, and was a reorganization of the Western Pennsylvania
Building Supply Dealers Association. Its membership consisted of
dealers in building materials and builders’ supplies doing business
in the western half of Pennsylvania and in the trade area adjacent
thereto, which territory is part of the aforesaid Cleveland-Pittsburgh
Trade Arvea. The said Western Pennsylvania Building Material
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Dealers Alliance had executive officers and a board of councillors
representative of its membership, which functioned as a board of di-
rectors of said association. The said Western Pennsylvania Build-
ing Material Dealers Alliance was affiliated with, and actively co-
operated with, respondents Building Material Dealers Alliance and
the National Federation of Builders Supply Association, and its
officers and members cooperated in carrying out the program and
policies of said respondent organizations and associations. The of-
ficers and councillors of the said Western Pennsylvania Alliance held
joint meetings with its “sister” respondent Alliance, to wit: the
Building Material Dealers Alliance, and said Alliances issued joint
letters or bulletins. The members of said Western Pennsylvania Al-
liance included all the members of respondent Alliance who had a
place of business in Pennsylvania, and said members were the out-
standing dealers in Western Pennsylvania and sold the preponder-
ance of building materials and builders’ supplies sold in that mar-
ket. The headquarters of said Western Pennsylvania Alliance were
in the city of Pittsburgh, Pa., at the office of its executive secretary,
. to wit: respondent Lawrence I. MacQueen.

Although not comprising the entire membership, the following
concerns are members of said Western Pennsylvania association and
also members of respondent Alliance:

Kittanning Limestone Supply Co., Kittanning, Pa.
Shuflin & Green, Butler, Pa.

E. M. Fullington’s Sons, Clearfield, Pa.

F. B, Scowden & Son, Meadville, Pa.

Boyd & Schafer, Erie, Pa.

0. C. Thayer & Son, Erie, Pa.

0. C. Cluss Lumber Co., Uniontown, Pa.
Campbell Co., New Wilmington, Pa.

E. W, Bissett & Son, Bradford, Pa.

Builders Supply Co., McKeesport, Pa.

King Company, Grove City, Pa.

Colbert Supply Co., West Brownsville, Pa.
River Sand & Supply Co., Cheswick, Pa.

D. W. Challis Co., Sewickley, Pa,

Geo. Lanz & Sons, Pittsburgh, Pa.

Russell Bros., Washington, Pa.

C. L. Reed Lumber Co., Houston, Pa.
Greensburg Builders Supply Co., Greeusburg, Pa.
Clinton Coal & Supply Co., Meadville, Pa.
Keystone Supply Co., Foxburg, Pa.

T. R. Bolton, Cochranton, Pa.

City Coal & Supply Co., Meadville, Pa.

Peoples Coal & Builders Supply Co., Sharon, Pa.
J. A. Walker, W. Middlesex, Pa.

B. Scott McFarland, Ambridge, Pa.
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Hornbake Bros., Coal Center, Pa.
Patterson Supply Co., Monongahela, Pa.
Monessen Sand & Gravel Co., Monessen, Pa.
Dunbar & Wallace Lumber Co., Washington, Pa.
State Construction Co., New Kensington, Pa.
Clarion Lumber Co., Inc., Clarion, Pa.
Woodwork Supply Co., Reynoldsville, Pa.
Taylor Supply Co., Inc., Sharon, Pa.

Par. 5. The respondent Allied Construction Industries of Cleve-
land, Inc., is a corporation organized under the laws of the State of
Ohio, having its principal headquarters in the city of Cleveland, in
said State of Ohio. Its membership consisted of firms engaged in -
various lines of business related to the building and construction
industry, and included among its members certain building materials
and builders’ supplies dealers in and about Cleveland. Respondent
Charles H. McAlister was the manager of said respondent Allied
Construction Industries of Cleveland, Inc., and was at the same
time a councillor of the respondent Building Material Dealers Alli-
ance, and said respondent McAlister was active in organizing said
Alliance and in securing the cooperation of the respondent Allied
Construction Industries with the Alliance program. Of the twelve
concerns listed as members of the respondent Allied Construction
Industries, five are classified as builders’ supplies dealers and are
listed as members of the said respondent Building Material Dealers
Alliance.

Par. 6. The Lime and Cement Exchange of Baltimore City is an
association of members organized and existing as a corporation
formed in 1898 under the laws of the State of Maryland, having its
office and principal place of business in the city of Baltimore, in said
State. Said members were certain persons, partnerships, and cor-
porations having places of business in the trade area in and about
said Baltimore and towns adjacent thereto engaged in the sale and
distribution of building materials and builders’ supplies. The said
respondent Lime and Cement Exchange of Baltimore City is an
affiliated unit, or a sub-division, of respondents National Federation
of Builders Supply Associations and Middle Atlantic Council of
Builders Supply Associations, and the officers and members of said
respondents Exchange, Federation, and Council actively cooperated
with each other in carrying out the program and policies of respond-
ent organizations and associations. Respondent H. C. Thompson
was the executive secretary of the Exchange and was also the secre-
tary and treasurer of respondent Middle Atlantic Council of Builders
Supply Associations and also secretary and treasurer of the respond-
ent Maryland Builders Supply Association. The said respondent
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Thompson conducted the business of each of the three said respond-
ent organizations from the same address in Baltimore, Maryland,
and over the same telephone. Respondent H. W. Classen was presi-
dent of the said Exchange in 1934, and was also president of the
respondent Middle Atlantic Council of Builders Supply Associations.
The following persons and concerns are building material and build-
ers’ supplies dealers who are representative members of said Exchange
and are also representative members of respondent Maryland Build-
ers Supply Association, but do not constitute the entire member-
ship of said exchange or Association:

Baltimore Clay Product Company,

Alan E. Barton

Belair Road Supply Company, Inc.

Central Building Supply, Inc.

T. C. Davis Building Supply Company

Fred IElenbrok

Fullerton Supply Company

Robert 8. Green, Inc.

Hudson Building Supply Company

J. Scott Hunter

King Coal & Supply Company

Maryland Lime & Cement Co., Inc.

Monumental Brick & Supply Company

National Building Supply Co., Inec.

Northeastern Supply Company )
The Patapsco Supply Co. (Lee Lumber and Supply Co., Inc.)

T’en-Mar Company, Ine.

Geo. Sack and Sons, Incorporated

M. B. Segall and Sons, Incorporated

Stebbins-Anderson Co.,

James H. Warthen

United Clay and Supply Company

Quiney L. Morrow Company

Par. 7. The respondent Middle Atlantic Council of Builders

Supply Associations was an unincorporated trade association or or-
ganization, formed about October 1934, consisting of eight builders’
supply associations whose members were engaged in business as
dealers of building materials and builders’ supplies in the Middle
Atlantic States, including Pennsylvania, Delaware, Maryland, New
Jersey, Virginia, and also the District of Columbia. The respond-
ents Lime and Cement Exchange and Maryland Builders Supply
Association were units of said respondent Council, and were also
units of respondent National Federation of Builders Supply Asso-
ciations, and of the other six associated units of said respondent
Council, five others were also federated units of the National Federa-
tion. The headquarters of said respondent Council were located in
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Baltimore, in the State of Maryland, at the office of its secretary
and treasurer, to wit: respondent H. C. Thompson, who also, as
above stated, was the executive secretary of the respondent Lime and
Cement Exchange of Baltimore City and secretary and treasurer
of the respondent Maryland Builders Supply Association, all having
their principal office at the same location in said city of Baltimore.
Respondent Joseph M. Pusey was the chairman of said Council, and
was also the treasurer of respondent National Federation.

Par. 8. The respondent Maryland Builders Supply Association
was an unincorporated trade association organized in 1934, and its
membership consisted of dealers in building materials and builders’
supplies having places of business in that part of the State of Mary-
land which is west of Chesapeake Bay and west and south of the Sus-
quehanna River. Said respondent association was a unit of the
respondents Middle Atlantic Council and National Federation, and
the officers and members of said respondent Association actively co-
operated in carrying out the program and policies of the respondent
organizations and associations. Respondent H. C. Thompson, who
was also the executive secretary of the respondent Lime and Cement
Exchange, and secretary and treasurer of the respondent Middle At-
Iantic Council of Builders Supply Associations, was also the secre-
tary and treasurer of the said respondent Maryland Builders Sup-
ply Association, and conducted the affairs of all three organizations
from the same office in the city of Baltimore, in said State of Mary-
Iand. Respondent H. W. Classen, who was the president of the re-
spondent Exchange, was also president of the respondent Mary-
land Builders Supply Association. The members of the respondent
Lime and Cement Exchange were also members of the respondent
Maryland Builders Supply Association.

Par. 9. The respondent National Federation of Builders Supply
Associations is a corporation organized under the laws of the State
of New Jersey in 1933, comprising certain associations of dealers
engaged in the several States of the United States in the sale and
distribution of building materials and builders’ supplies and fed-
erated together for the purpose of promoting the business interest
of the dealer members of said associations. The membership of said
respondent Federation consisted of forty-one federated units located
in approximately thirty-two States throughout the United States.
The said federated units were as follows: the respondents Building
Material Institute of Cleveland, the Western Pennsylvania Builders
Supply Alliance, Lime and Cement Exchange of Baltimore City,

Maryland Builders Supply Association, New Jersey Mason Material
160451m—39—voL, 26——14
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Dealers Association, New York State Builders Supply Association,
Ohio Builders Supply Association, the Building Material Merchants
of Chicago District, Michigan Builders Supply Association, Builders
Supply Dealers Association of Eastern Pennsylvania, Greater Wash-
ington Builders Supply Association, Philadelphia Builders Supply
Association, Virginia Lumber and Building Supply Dealers Associa-
tion, Inc., Alabama Lumber and Building Material Association,
Builders Supply Dealers Association of Wisconsin, Building Material
Credit Association, Inc., Building Material Dealers Association of
Greater St. Louis, Building Material Dealers Association of San
Diego, California, Building Material Dealers Association of Western
Washington, Building Material Men’s Association of Westchester
County, Building Supply Dealers Association of Northern Cali-
fornia, Building Supply Dealers Association of Oregon, Carolina
Retail Lumber and Building Supply Dealers Association, Colorado
Association of Builders Supply Dealers, Florida Lumber and Mill-
work Association, Georgia Retail Lumber and Building Supply
Association, Inc., Illinois Lumber and Material Dealers Association,
. Indiana Builders Supply Association, Towa State Builders Supply
Association, Kentucky Builders Supply Association, Los Angeles
County Building Material Dealers Association, Mason Material
Dealers Association, Inc., Mason Material Dealers Association of
New Castle County, Delaware, Minnesota Building Supply Dealers
Association, Missouri Valley Builders Supply Association, Inc., New
England Builders Supply Association, Southern Builders Supply
Association, Texas Builders Supply Dealers Association, Tri-County
Division of Michigan Builders Supply Association, West Virginia
Lumber and Builders’ Supply Association, New York Builders Sup-
ply Trade Area Association, Inc., and Mississippi Retail Lumber
Dealers Association. The affairs of said respondent Federation were
managed by executive officers, including a president, vice-presidents,
treasurer, secretary, and an executive committee which functioned in
the nature of a board of directors, meeting from time to time for the
transaction of business of the Federation. Respondent John M.
Stoner was the president of said respondent Federation, and respond-
ent Lawrence I. MacQueen, who was also the executive secretary of
the respondent Building Material Dealers Alliance, manager of the
respondent Pittsburgh Builders Supply Club, and executive secre-
tary of respondent Western Pennsylvania Builders Supply Alliance,
was also the secretary of the said respondent Federation, and the
headquarters of said respondent Federation were maintained in the
office of its secretary in Pittsburgh, Pa. The officers and executive
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cominittee of said respondent Federation were actively engaged in
securing the cooperation of all its affiliated units in maintaining the
respondents’ program and policies.

Par. 10. The respondent members of respondent organizations and
associations purchase building materials and builders’ supplies from
manufacturers and producers located in various States of the United
States other than the States in which the respective members have
their places of business, and cause said materials and supplies to be
transported from the various States in which they are manufactured
and produced to respondents at their respective places of business,
Respondent members sometimes cause materials and supplies to be
shipped and delivered to their customers from the respective places
of manufacture of such materials and supplies in States other than
those in which the respective customers are located. The activities
of the respondent organizations and associations and the members
thereof, have affected interstate commerce to the extent and in the
manner hereinafter set forth. In the course of their respective busi-
nesses, the members of the respective respondent organizations and
associations, but for the matters and things hereinafter set out, would
be naturally and normally in competition with each other, and are in
competition with other individuals, partnerships and corporations
also engaged in the sale and distribution of building materials and
builders’ supplies.

I. Paragraphs 11 to 15, inclusive, refer primarily to the
following respondent organizations, their officers, and their mem-
bers, to wit: Building Material Dealers Alliance, Pittsburgh
Builders Supply Club, Building Material Institute, Western
Pennsylvania Builders Supply Alliance, Allied Construction In-
dustries of Cleveland, Ohio, Inc.,, and to their cooperation in
maintaining and enforcing the said respondents’ program known
as the Alliance program.

Par. 11. The respondent organizations as aforesaid established a
class of dealers in building materials and builders’ supplies known
as “recognized” dealers. These recognized dealers were the members
of the respondent organizations and associations and building ma-
terials and builders’ supplies dealers approved by the respondents.
The articles of organization of the respondent Alliance provided as
follows:

The recognized dealers in the Cleveland-Pittsburgh Trade Area shall be

construed as those holding membership in, cooperating with, an organized
dealer group within this territory, or who hold membership in the Alliance.
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Membership in the respondent organizations was restricted, theoret-
ically, to the ability of a dealer seeking recognition to establish an
economic necessity for his business in the community which he served
or proposed to serve, but, practically, it was the arbitrary decision
of the officers and leaders representing the respondent members, com-
petitors, or prospective competitors of the said dealer seeking recog-
nition, in determining whether the said dealer should be classed as
“recognized.”

Par. 12. The basic object and purpose of the Alliance program
which all the respondents actively cooperated in maintaining was to
control and confine the retail distribution of building materials and
builders’ supplies exclusively through such recognized dealers, and to
prevent the direct sale of such materials and supplies by manufac-
turers to all others, to wit : consumers, non-recognized dealers, vendors,
contractors, and State Governments and other political sub-divisions;
and to require all such purchasers to purchase their materials and
supplies through recognized dealer channels upon terms or condi-
tions of sale which afforded a commission or profit to such recognized
dealers.

Par. 13. TFurther objectives of the respondents’ Alliance program
were (a) to limit the distribution of building materials and builders’
supplies to carload quantities by railroad only, and thus eliminate dis-
tribution by motor truck or motor vehicles, so preventing competing
dealers, vendors, contractors, and other purchasers from obtaining
their requirements in truckload quantities; only recognized dealers
could participate in pool car shipments, and all others were to be pre-
vented from so participating with the recognized dealers; () to
prevent manufacturers of cement blocks from purchasing their raw
materials direct from manufacturers and producers, and to require
such manufacturers to purchase their raw materials exclusively from
the respondent members and recognized dealers at prices which
afforded a profit to such dealers and members; (¢) to require the sale
and distribution of all cement requirements for all buildings and
other private construction, as well as for highway, bridge, and cul-
vert construction and maintenance, and the cement requirements for
cities, counties, and all other political sub-divisions of states to be
made through the medium of said respondent members and recog-
nized dealers and at prices affording a profit to said members aund
dealers; (d) to facilitate price fixing among recognized dealers in
their respective communities; and (¢) to eliminate brokers in the dis-
tribution of building materials and builders’ supplies.
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Par. 14. For the accomplishment of the aforesaid objects and pur-
poses of the respondents’ Alliance program, the respondent organiza-
tians, their officers and members, under the leadership of respondent
Lawrence I. MacQueen, have used the following methods and prac-
tices:

(a) They have exacted and procured written pledges and other
promises and agreements from each respondent member and from
manufacturers and producers of building materials and builders’ sup-
plies to the eflect that such members and manufacturers will support
and adhere to the respondents’ Alliance program. The articles of
the Alliance organization provided: “A member of the Alliance shall
be required to pledge support to such principles and policies as may at
that time represent the mind of the Alliance, and to such later pol-
icies as may be duly and properly adopted.” The Alliance member-
ship pledge is as follows:

BUILDING MATERIAL DEALERS ALLIANCE

In recognition of the value and importance of a closer relationship and co-
operation between those dealers in building material who have an obvious com-
munity of interest, we do hereby accept membership in the Building Material
Dealers Alliance and do pledge ourselves to the observance and maintenance, in
so far as it is within our power, of the following principles:

1. It is the sole right and prerogative of the organized dealers in Building
Material serving any community to determine who shall be qualified as a recog-
nized dealer in that community and when such recognition shall be accorded.

2. The interests of the building industry are conserved and protected when
producers of Building Material distribute their produets exclusively through
recognized dealers in such material.

3. Our mutual interests are best served and the welfare of the industry is
advanced when the solicitation of business and the quotation of prices by pro-
ducer’s representatives and sulesmen are confined to recognized dealers.

4. The maintenance both by ourselves and by our sources of supply of definite
terms of sale and proper credit practices is a fundamental necessity for the
continuity of our business.

5. Where equitable practice and market stability requires, the shipment of all
building material shall be made in carload quantities by rail.

6. The use of jobbers and brokers as a medium for the distribution of building
material in an area served by recognized dealers is unhnecessary and uneconomie.

(5) For the purpose of inducing and compelling manufacturers
and producers to conform to said program, membership lists of the
respondent organizers were mailed to large numbers of such manu-
facturers and producers in the various States of the United States,
together with statements of policy and letters which implied boycott,
or contained threats of boycott, against the materials of manufac-
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turers and producers who failed to cooperate. For example, secretary
MacQueen addressed the following form letter:

To all manufacturers of Building Material 8erving the Cleveland-Pittsburgh
Area:
GENTLEMEN

By direction of the councilors of the Building Material Alliance representing
the recognized dealers in the Cleveland-Pittsburgh Trade Area, I am sending
to you certain statements which represent the basic policy of each member of the
Alllance * * =*

It would be very pleasing to this group of more than 150 recognized dealers
in this area, if you would inform your salesmen or sales representatives of
these statements of policy, and it's our earnest hope that you may see your
way clear to insist that they give to these recognized dealers their sincere and
wholehearted support. * * *

Naturally, a statement from any manufacturer of his desire and willingness
to cooperate with the Alliance—will be appreciated and all members will be
fully informed of such evidence of understanding helpfulness.

You will find enclosed a list of the membership of the Building Material
Alliance of the Cleveland-Pittsburgh Trade Area, representing the recognized
dealers in this territory of March 1, 1933. Thig is sent you in the expectation
that it will be helpful to you in the proper distribution of your product in this
district. ’

Very sincerely yours,
(S) L. I. MACQUEEN,
Secretary.

The following statements of policy were enclosed with the above

letter:
STATEMENT OF POLICY

NUMBER THREE

It i3 the fixed policy of each member of the Building Material Dealers Alliance
of the Cleveland-Pittsburgh Trade Area that they wiil only warehouse and push
the sale of those brands of commodities which are marketed exclusively
through the recognized dealers in this trade area.

NUMBER FOUR

The members of the Building Material Dealers Alliance will construe as an
unfriendly act the sale of any type of building material, usually and customa-
rily sold through building supply dealers, directly to contractor or consumer at
any point within the Cleveland-Pittsburgh trade area where recognized dealer
distribution is available. Further, it is held by the members of the Alliance
that on new business, on and after March 1st, the shipment by manufacturers
of any building material within this trade area other than in car lots by rail
will be detrimental to the interests of the recognized building material dealers
and subversive to the dealer structure.

(¢) Consistent and combined pressure of the respondent dealers

was exerted on manufacturers and producers to accept and cooperate
with the respondents’ program. This pressure took the form of
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official letters, personal contacts, telephone calls, and telegrams con-
taining implied threats that if a manufacturer did not so abide the
members of the respondent organizations would not do further bus-
iness with him.

(d) The respondent officers and members conducted a system of
espionage upon the business of manufacturers, members, non-recog-
nized dealers, and others; complaints against manufacturers for vio-
lations of the respondents’ program were made directly to secretary
MacQueen, or indirectly through a councillor, and said complaints
were brought to the attention of the respondent members and discus-
sed at the meetings of the respondent organizations; letters to secre-
tary MacQueen from manufacturers and producers indicating cooper-
ation with respondents’ program were also brought to the notice of,
respondent members at their meetings; secretary MacQueen, through
various sources of information, particularly through members,
received reports relative to the conduct of other members and the
observance or nonobservance of their pledges. .

(e) In conformity to secretary MacQueen’s advocacy of “publicity
for the facts” to insure an effective working unit, the officers of
respondent organizations transmitted information, either orally or by
official bulletins and communications, to respondent dealer members
in regard to manufacturers who were not abiding by the respondents’
program, the obvious inference being that the members should not
further do business with these non-conforming manufacturers.

(f) Official letters and resolutions of respondents were addressed
to, and oral conferences were had with manufacturers and railroad
officials in order to promote and enforce the respondents’ policy of
“shipments of carload lots by rail only” and to eliminate the trucking
of building materials and builders’ supplies.

(¢) Price-lists were issued from the office of Lawrence I. Mac-
Queen as an official of respondent organizations, to which lists the
dealers in the Pittsburgh and Western Pennsylvania markets were
supposed to adhere. Changes of prices were furnished from Mr.
MacQueen’s office by supplemental pages forwarded or handed to the
members to insert in their “price books.” If a dealer failed to adhere
to said prices, pressure was brought to bear by the respondents on the
source of supply of that dealer, and other respondent dealers would
not purchase materials from a manufacturer who insisted upon sell-
ing to a dealer who was not adhering to the price-list.

Par. 15. The respondent organizations and associations actively
cooperated in the enforcement and maintenance of the Alliance pro-
gram. Lawrence I. MacQueen was the executive secretary in two of
the organizations, to wit: Building Material Dealers Alliance and
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Western Pennsylvania Builders Supply Alliance, and manager of
the Pittsburgh Builders Supply Club, and operated as the official of
these three organizations from the same office in Pittsburgh; and the
president and manager, respectively, of the other two organizations,
to wit: Building Material Institute, and Allied Construction Indus-
tries were councillors of Building Material Dealers Alliance.
Reports, bulletins, pamphlets, letters, extracts from meetings, rosters
of membership, and other data were mailed by Mr. MacQueen to the
members of the respondent organizations, most of whom were listed
as members of the respondent Alliance. The officers of said respond-
ent organizations cooperated in reporting and disseminating infor-
mation identifying the manufacturers who violated the Alliance
program.

II. Paragraphs 16 to 33 refer primarily to the activities of
the other named respondent organizations and associations, their
officers, and their members, to wit: Lime and Cement Exchange
of Baltimore City, Middle Atlantic Council of Builders Supply
Associations, Maryland Builders Supply Association, and the
National Federation of Builders Supply Associations and its
federated units and members thereof.

Par. 16. On May 19, 1933, secretary L. I. MacQueen sent a form
letter, entitled “A Call to Action,” over the entire country to secre-
taries and presidents of organized groups and to various dealers in
the building supply industry. The letter is in part as follows:

To the responsible executives of organized groups within the construction
industry :

At the regular meeting of the councillors of the Building Material Dealers
Alliance in the Cleveland-Pittsburgh area, it was directed that a general call be
issued to all organized groups of dealers in builders supplies—requesting that
they delegate representatives to a conference to be held in Cleveland, on Mon-
day, June 5. °

The said meeting on June 5, 1933, is the last recorded meeting of
the Building Material Dealers Alliance as such. The meeting
resulted in the formation of the respondent National Federation of
Builders Supply Associations, which was to apply on a national
scale the principles and programs of the Alliance under the same
leadership, with its headquarters at Pittsburgh, Pa., at the office of
its secretary, respondent L. I. MacQueen, who was the author of the
booklet entitled “Alliance Program,” which contained the principles
and policies of the Alliance movement.

Par. 17. The directors of the respondent National Federation, in
convention assembled in December 1934, adopted a “Resolution of
Dealer Definition,” which set forth the qualifications necessary for
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recognition as a dealer in builders’ supplies. This dealer definition
was mailed to the officers of the affiliated units of the National Fed-
eration for distribution among its members. At about the same time,
the respondent National Federation issued “A Declaration of Busi-
ness Policy,” which was widely distributed among the dealer members
of the units of said respondent National Federation. Many of the
dealer members signed said declaration on perforated coupons
attached to the bottom of said declarations, and mailed the said
signed coupons to secretary MacQueen’s office, indicating their
acceptance thereof. The members were requested to hang said
declarations in their offices. Said declaration is in part as follows:

We resolve, therefore, that whenever possible, we will hereafter purchase
builders supplies from those manufacturers or producers of builders supplies who
merchandise their products to dealers in builders supplies, when sold for use
within a recognized marketing area which is constantly and regularly served
by dealers or from those manufacturers who comply with the provisions of the
Code of Fair Competition for the Builders Supply Trade.

The purpose and intention of the above resolution was to keep the
sale and distribution of building materials and builders’ supplies
within clearly circumscribed limits, to wit: To the qualified recog-
nized dealers under the respondent Federation’s definition, as repre-
sented by the members of its affiliated units; and to have said dealer
members limit their patronage to those manufacturers and producers
who sold exclusively to those dealers so recognized by the Federation.

Par. 18, The directors of the National Federation, at a meeting
in Kansas City, Mo., on June 3 and 4, 1935, voted the following:
“Executive Committee goes on record as definitely opposed to the
practice of receiving builders’ supplies in any other way than by rail,
preferably in carload quantities.”

Par. 19. Secretary MacQueen of the respondent National Federa-
tion issued a form letter dated August 30, 1935, to officers and direc-
tors of federated units. Said letter is in part as follows: “Local
markets must be stabilized. In some way we must control those
dealers or alleged dealers who * * * are destroying the stability of
our markets.”

Par. 20. Harloe S. Chaffee, a director of the National Federation,
and the president of the New York State Builders Supply Associa-
tion, an affiliated unit of the National Federation, was the chairman
of a cement committee, consisting of twelve other dealer members
located in various States of the United States, representing the said
National Federation, which met with representatives of the cement
industry, and as a result of negotiations, a large number of cement
companies, in April 1935, announced a “Revised Distribution Policy.”
This revised policy contained a definition of an “equipped cement
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dealer” to whom the cement companies were to confine all sales of
cement, with certain specific exceptions stated in said policy. Secre-
tary MacQueen, in a circular letter mailed to all the secretaries of
the federated units, stated “a most important element in this revised
distribution policy is the definition of an equipped cement dealer,”
Secretary MacQueen, in an official communication to the federated
units on June 19, 1935, stated : “The splendid service to the industry
rendered by the Federation in connection with the sales policy gen-
erally announced by cement companies is illustrative of the necessity
of the Federation and of its value to all federated groups. Without
a doubt this recently announced cement policy will turn not less than
$25,000,000 worth, of business into dealer channels * * *7”

Par. 21. At the meeting of the respondent National Federation in
June 1935, secretary MacQueen stated:

First, the responsibility devolved upon every dealer in builders’ supplies to
ascertain whether or not the cement manufacturer from whom he purchased
cement has issued a statement of policy as to distribution * * *,

It was suggested therefore that unless the dealer had recelved notice from
his cement manufacturer of the adoption of this policy that he communicate
with the manufacturer, inquiring whetker such policy had been issued, and if
not, why not. Unquestionably dealers should give their patronage to those
manufacturers who had indicated in writing their policy of distribution.

Second, since the policy was to distribute through “equipped cement dealers”
the speaker outlined a definite program which he recommended to all markets
as the procedure to be followed in developing accurate lists of equipped dealers
in every market.

Third, all markets were urged to maintain as a fixed mark-up the addition

of 15¢ per barrel for Portland cement £f. 0. b. cars.
Secretary MacQueen’s plan was that a committee be appointed
within each federated unit to prepare a list of “equipped cement
dealers,” and that the list be presented personally to each cement
manufacturer who sells within a given market. The secretary of each
federated unit would then send his list to the secretary of the Na-
tional Federation, and master lists would then be compiled which
would include all the selected “equipped cement dealers” within the
territories of all the federated units.

Par. 22. The respondent National Federation, in calling its con-
vention to be held January 9, 10, and 11, 1936, issued, on November
29, 1935, “A Call to Arms * * * to the 500 odd dealers throughout
the United States who have always sold more than one-half of all
hard material distributed through dealer channels in this country.”
The National Federation appointed major commodity committees
to work in conjunction with the commodity committees of the fed-
erated units. The object of these commodity committees was to assist
in the maintenance of a policy of dealer distribution for the par-
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ticular major commodities of the building supply industry. The
major commodity committees included committees on cement, clay
products, metal lath, lime, gypsum products, metal sash, mineral
aggregates, ready mixed concrete, brick, roofing, and sewer pipe. At
said convention the Federation adopted the recommendations of the
cement committee, which were in brief:

1. That cement manufacturers should not ship to dealers outside
their particular dealer territory.

2. That the organized wunits, with the assistance of their dealer
members, determine the selling territory of each dealer.

3. That the cement manufacturers desist from all warehouse opera-
tions,

4. That all trucking of cement be stopped.

5. That the dealers maintain a minimum differential of 15¢ per
barrel on all sales of Portland cement in carload quantities.

6. That the federated units make revised lists of established deal-
ers, these to be furnished to all cement manufacturers shipping into
their territory.

7. That all ethical manufacturers of cement be given recognition in
all metropolitan markets, even at some possible inconvenience to
dealers in that market.

Chairman Chaffee of the said cement committee was appointed
by the Federation as Special Liaison Officer to receive complaints
from dealer members in regard to cement sales by cement com-
panies throughout the country which the secretaries of the federated
units of the Federation were unable “to effect a satisfactory settle-
ment.” Mr. Chaffee received a large number of these complaints
which were “regularly destroyed as soon as they were cleaned up,”
and a large number of said complaints were made and handled en-
tirely by long distance telephone. Mr. Chaffee testified, “I can assure
you that I put nothing on paper.” In response to complaints made
by a dealer in Harrisonburg, Va., Mr. Chaffee, as chairman of the
‘National Cement Committee, wrote to the Keystone Portland Ce-
ment Company of Philadelphia, Pa., because of a direct sale made
by said cement company to the Nielsen Construction Company for
delivery at Shenandoah, Va., and in regard to other prospective de-
liveries at Staunton, Va., for the same firm; Chairman Chaffee also
wrote to the Superior Cement Company of Portsmouth, Ohio, in
regard to a direct sale by that company to J. I. Barnes of Logans-
port, Ind., for use on the United States post office building at Orano'e,
Va. The said Nielsen Construction Company and J. I. Barnes were
not' considered “equipped cement dealers” by the respondents.
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Mr. Chaffee wrote, “The Dealers represented at this coming meet-
ing (directors’ meeting of the National Federation) are vitally in-
terested in knowing the policy and position of the various manu-
facturers of cement throughout the country. Your cooperation will
be keenly appreciated.”

Par. 23. In 1935, the United States Government, through the
Procurement Division for the Relief Administration, announced a
policy of buying directly from manufacturers. Secretary MacQueen
of the respondent Federation announced that this policy “must be
stopped” in a form letter dated July 8, 1935.

The United States Government, in connection with F, E. R. A,
sent out an inquiry “for 100,000 barrels of cement to manufacturers
within the State of Ohio.” The following excerpt is taken from a
report on Federation activities, signed by Lawrence I. MacQueen,
Secretary, dated August 22, 1935:

As a result of the prompt action on the part of the State organization (Ohio
Builders Supply Association, an affiliated unit of the National Federation), and
with the leadership of the president of the Federation, no cemenf company
quoted. This same inquiry was then issued to manufacturers outside of the
State, and again no direct bids were made. A committee headed by the
president of the Federation met with the purchasing agent for relief work
in the State of Ohio, and negotiated for a recognition of the rights and privi-
leges of dealers. This work in Ohio unqgnestionably served to assist in bring-
ing the Government to see the position of the dealer in connection with Gov-
ernment bidding. _

The National Federation was successful in having the United
States Government change its announced policy of direct purchase
of materials for relief purposes, and Secretary MacQueen, on August
28, 1935, addressed a form letter to the units of the Federation which
refers to said activity of the Federation as “one of the finest pieces
of cooperative work this industry ever engaged in” in “bucking a de-
partment of the Government” and thereby secured for “dealer dis-
tribution $50,000,000 worth of business” which the Government “was
determined to buy direct.”

Par. 24. The respondents Lime and Cement Exchange of Balti-
more City and the Maryland Builders Supply Association, affiliated
units of the respondent National Federation, and the Middle Atlantic
Council of Builders Supply Associations, which included in its
membership of eight associations seven affiliated units of the said
National Federation, actively cooperated with the said National
Federation in enforcing and maintaining the principles and program
of the said National Federation, as above set forth. Respondent H.
C. Thompson was the secretary of each of the three above named
respondent organizations, as heretofore stated. Secretary Thompson
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received from Secretary MacQueen of the National Federation copies
of the “Resolution of Dealer Definition” above referred to, and
adopted said definition in determining who was a dealer in building
materials. Secretary Thompson also received from Secretary Mac-
Queen at least 100 copies of “Declarations of Business Policy” re-
ferred to above, and he distributed at least 50 of the same. It was
the duty of respondent Thompson, as secretary of these organiza-
tions, which he fulfilled, to notify members of the names of manufac-
turers who made direct sales to those whom the respondents did
not consider as dealers in builders’ supplies.

Par. 25. Secretary Thompson of the Lime and Cement Exchange
sent membership lists of said Exchange, together with the names
of a few other approved deéalers, to several manufacturers located
in various States, to wit: New York, Pennsylvania, New Jersey,
Illinois, Ohio, and Maryland, who shipped, sold, and distributed
their products in the markets where the dealer members of said Ex-
change have their places of business, with the implied suggestion
that sales be confined to said list. Replies from several manufac-
turers were received indicating cooperation. The respondent Ex-
change adopted a resolution stating that the Lehigh Portland Cement
Company had accepted a contract in Baltimore without a dealer being
a party thereto, and said resolution condemned the action of any
cement manufacturer or any other manufacturer of building mate-
rials in selling direct to the United States Government, the State,
or any political sub-division, concrete block manufacturers, ready-
mix plants, or any other purchaser of building materials for mann-
facturing and/or construction. In accordance with the said resolu-
tion, copies were sent to all members and to all manufacturers sell-
ing to the dealers in the Baltimore area.

Secretary Thompson forwarded a copy of said resolution to the
secretary of the National Federation, with the suggestion that a
copy of this resolution be broadcast from the National Federation
office among all of its units, “as this will be direct evidence that at
least one cement company has already started to sell direct rather
than through a building supply dealer.”

Par. 26. The respondent L. H. Thompson, as secretary of the
Maryland Builders Supply Association, mailed a “Special Notice
to all Members,” calling attention to a direct sale to a contractor by
the Lehigh Portland Cement Company. The Maryland Builders
Supply Association included in its membership the members of the
respondent Lime and Cement Exchange.

Par. 27, The Baltimore Lumber Company, a competitor of the
members of said Exchange, was unable to purchase cement in car-
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load lots from several manufacturers because of the interference
of the said Exchange and its unwillingness to classify the firm as
a dealer. The said firm, in 1935, did about $340,000 worth of business
in lumber and building materials, both within and outside the State
of Maryland ; the said firmn applied for membership in said Exchange,
and it was refused membership.

Par. 28. The Middle Atlantic Council of Builders’ Supply Asso-
ciations was formed “for the sole purpose of getting representation
from adjoining trade areas of the builders’ supply industry; thereby
having a council to solve problems in the different overlapping areas
which are more or less of the same character.” The Council, at a
meeting on January 18, 1935, adopted the following resolution:

First. “That manufacturers should distribute builders supplies through estab-
lished and recognized builders supply dealers.”

Second. “That a new dealer account * * * should not be opened by any
manufacturer * * * until after such manufacturer had communicated * * * to
ascertain if the contemplated account is a builders supply dealer in the
trade area.”

These resolutions, as adopted, are peing mailed to manufacturers of the
principal commodities gold by builders supply dealers in the ferritory in order
that all manufacturers may know the distribution policies acceptable to the
members of these associations.

Respondent Thompson, as secretary of said Council, sent the above
resolution to several manufacturers located in various States of the
United States who service the markets of the members.of its associa-
tions, and several responses were received from said manufacturers
indicating cooperation. The following reply is typical:

‘We are pleased to advise you that we are taking steps to give you complete
cooperation by advising our sales representatives to conform with the distribu-
tion policies which are acceptable to the members of your association * * *

Par. 29. The New Jersey Mason Material Dealers Association is a
New Jersey corporation, with its principal headquarters in Newarl
in said State. The said Association was a member of the respond-
ent Middle Atlantic Council of Builders Supply Associations, and is
an affiliated unit of the respondent National Federation, and actively
cooperated with said Federation in maintaining and enforcing the
policies and program of said Federation as hereinabove set forth.
The membership of said Association consists of: (@) Active mem-
bers who are dealers in building materials with places of business in
New Jersey, and (b) associate members who are manufacturers
located in various States of the United States, who service the build-
ing material markets in New Jersey. W. M. Staubus was secretary
of said association during the years 1929-1933, and Edward J. Kerna-
han is now its secretary and manager. The said Association and its
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officers were active in maintaining the principle that all building
materials should be distributed through recognized dealers as repre-
sented by the members of said Association. Manufacturers were
warned not to sell direct to those not recognized, and the dealer mem-
bers were requested to buy only from those manufacturers who sold
through the recognized dealers, and said dealer members were
requested to consult the directories of the associate members of the
Association, which were distributed to dealer members, when needing
their supplies. The qualification of the associate members, who paid
$25.00 a year dues, is that they abide by the policies of the said
Association. The dues of the active members were determined by
the volume of their business. The active members of said Associa-
tion comprised approximately 100 out of approximately 300 dealers
in New Jersey, and the sales of the dealer members represented the
preponderance of sales of building materials in the New Jersey mar-
ket. The following concerns are representative members of said
Association but do not constitute the entire membership of said
Association:

Tidewater Stone & Supply Co,,
Hackensack, N. J.

Campbell, Morrell & Co., Passaic,
N. J. )

Hill City Coal & Lumber Co., Sum-
mit, N. J.

Rovegno-Hall Co., Jersey City,
N. J.

Perry & Ruck, Inc., Newark, N. J.

Comfort Coal-Lumber Co., Hacken~
sack, N. J.

Ogden & Cadmus, Bloomfield, N. J.

Osborne & Marsellis Co., Upper
Montclair, N, J.

Phillipsburg Supply Co., Phillips-
burg, N. J.

The Association was active in the elimination of trucking to the deal-
ers’ jobs.

The Greenburg Sash, Door, and Supply Company, a New Jersey
corporation, organized in 1926, with its principal place of business in
Newark, in said State, was engaged in the building material supply
business, selling its products both within and outside the said State
of New Jersey. The average business of the corporation is about
$200,000 a year, of which about $75,000 represented its mason ma-
terial business. The said corporation is in competition with mem-
vers of said Association. Several manufacturers of cement and
building materials who shipped their products from outside the State
of New Jersey into the markets of said State, stopped selling the said
corporation because of the activity of said Association. The cor-
poration applied for membership in the said Association on three
different occasions, but its applications for membership were refused.

The Rockland Concrete Sales Company, Inec., is a New Jersey cor-
poration engaged in the mason material supplies business, Several
manufacturers of cement and building materials refused to sell said
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company because it was not a member of the New Jersey Mason Ma-
terial Dealers Association, The company made application for
membership in the said Association, and was advised by Secretary
Kernahan that it was not qualified to be a member. The said com-
pany had a large warehouse and garage, which is sufficiently stocked
with mason and building materials, and necessary delivery facil-
ities to supply the ordinary business demands of the community
where its business was located. The said company is in competition
with members of said Association.

James Ricigliano, another competitor of some of the members of
said Association, experienced similar difficulty in obtaining his re-
quirements due to the activity of said Association.

Par. 30. The New York State Builders Supply Association is a
corporation organized in 1917, under the laws of the State of New
York, having its headquarters in Utica, N. Y. Its membership con-
sisted of approximately 400 dealers in the building material business
whose places of business were located in the State of New York, but
outside the city of New York. The following concerns are repre-
sentative members of said association but do not constitute the entire
membership of said association:

Globe Plaster Co., Kenmore Builders Supply Co., Iuc.,
Buffalo, N. Y. Buffalo, N. Y.

Acme Builders Supply Co., Inc, Paragon Plaster Co.,
Buffalo, N. Y. Syracuse, N. Y.

Bison Builders Supply Co., Inc,, 1. W. Miller & Son,
Buffalo, N. Y. Olean, N. Y.

The said Association is an affiliated unit of the respondent National
Federation. H. S. Chaffee was president of the said New York
Association during 1933, 1934 and 1935, and represented the said
Association as a director of the said National Federation during the
years 1933 to 1936. He also served as chairman of the National
Cement Committee, and as Special Liaison Officer, as hereinabove
noted. The said New York Association, and iis officers, actively
cooperated with the National Federation and its officers, directors,
and members, in the enforcement and maintenance of the Federation
program and policies, as above set forth.

The said New York Association endorsed and adopted the recom-
mendations of the National Cement Committee as adopted by the
National Federation which recommendations are set forth in para-
graph 22 above. Members of said New York Association, acting on
the instruction of their authorized officers, forwarded notices and
copies of all public bids for cement in their particular localities to
the office of the secretary of said Association, where the bids were
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tabulated and published, with the name of the bidder, amount bid,
and the date, in news letters and other official documents which
were distributed throughout the State to dealers. Said publica-
tions contained the “violations” of the dealers who failed to adhere
to the 15¢ differential on Portland cement. President Chaffee com-
municated with, and criticized, a number of these bidders who did
not adhere to the fifteen cents per barrel mark-up. Complaints were
made to cement companies for selling dealers who were not adhering
to the fifteen cents per barrel mark-up. The Alpha Portland Cement
Company sells and distributes about 60,000 barrels a year in Buffalo,
N. Y., and the surrounding counties; about one-half of this amount
is shipped into the said Buffalo area from the plant of the company
located in Pennsylvania; the other half is shipped from its plant
located within the State of New York. Said company sold sub-
stantial amounts of cement to the Ark Builders Supply Company,
Inc., of Buffalo, N. Y. Respondent Chaffee complained to a repre-
sentative of said cement company for selling to the said Ark Builders
Supply Company, Inc., because he was a price-cutter, and said Chaf-
fee threatened the cement company with a loss of tonnage from other
dealers if sales to the said Ark Builders Supply Company, Inc.,
were not discontinued. According to the program of said Asso-
ciation, only those dealers who were members, or who qualified
under the definition of a dealer, as contained in the constitution and
by-laws, of said Association should be able to buy direct from manu-
facturers and producers. Complaints were made by Mr. Chaflee to
certain manufacturers for selling to dealers whom he did not con-
sider qualified to be dealers. The Globe Plaster Company of Buf-
falo, New York, of which H. S. Chaffee was the vice-president, and
the Acme Builders Supply & Fuel Co., of Buffalo, N. Y., are two of
the largest dealers in building materials in the Buffalo area, and
both are members of the said New York Association. The Globe
Plaster Company and the Acme Builders Supply & TFuel Co., at
separate intervals, issued price-lists which the dealer members of the
said New York Association in the Buffalo area were supposed to
adhere to. The Buffalo dealers, members of the New York Asso-
ciation, met at frequent intervals and discussed said prices. August
Neuman, president of the Ark Builders Supply Company, Inc., which
was having difficulty in obtaining its requirements, was “called
down” by president Chaffee for selling below the prices as listed by
the Globe Plaster Company.

Par. 31. The Building Material Merchants of Chicago District is
a voluntary trade association with its headquarters in Chicago, I1l.;

160451™—39—vOL, 26——15
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its membership consisted of retail dealers in building supplies having
places of business in Cook County, Ill., which composed the territorial
jurisdiction of said Association. The said Cook County is one of
the largest building supplies markets in the United Stafes. The
business of the members of said Association, in September 1935,
represented about 92.2% of the building supplies sold in that area.
The members of said Association purchase large quantities of their
requirements from outside the State of Illinois, and some of said
members sell and distribute their products outside the State of Illi-
nois. The said Association was a unit of the National Federation
and cooperated with the officials of said Federation in the Federa-
tion program as above set forth; said Association was active in
securing dealer distribution of cement, plaster, and other building
materials exclusively through the medium of its members; in accord-
ance with a written request from the secretary of the said National
Federation, the directors of the said Association, at its meeting on
April 23, 1935, ordered the secretary of the said Association to
prepare a list of “equipped cement dealers” for submission to cement
manufacturers; that within certain territories within the jurisdiction
of said Association, lists of “equipped cement dealers” were prepared;
in at least one instance, the secretary of the said Association com-
plained to a manufacturer for making a direct sale to a concern
which was not a member of said Association and which concern said
Association did not consider to be a dealer; letters forwarded to said
manufacturer from the secretary contained a veiled threat that the
members of the Association might not purchase the product of said
manufacturer. The officers of said Association attempted to main-
tain retail prices on building materials by distributing composite
price-lists, made up from prices filed by the various members, to
which the members were expected to adhere. The following con-
cerns are representative members of said association but do not con-
stitute the entire membership of said association:

Consumers Company, Consolidated Company,
Chicago, Il Chicago, I111.

Chicago Fire Brick Company, Calumet Coal Co.,
Chicago, Ill. Chiecago, Il

Moulding Brownell Corp., Ideal Building Material Co.,
Chicago, Ill. Chicago, I111.

DPar. 32. The Michigan Builders Supply Association is an unincor-
porated voluntary trade association organized in 1927 and having
its headquarters in Ypsilanti in said State of Michigan; its member-
ship consists of approximately 235 retail dealers in building materials
and builders’ supplies with places of business in said State of Michi-
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gan, not including the city of Detroit, and numbering in said mem-
bership many of the largest dealers in said area; as a federated unit
of the respondent National Federation, the said Association con-
tributed to the support of said Federation, and cooperated with it
and its officers and members in the maintenance of the Federation
program as above set forth. The basic policy of said Association
calls for the “100% distribution” of all building materials and
builders’ supplies through dealers who qualify under the definition of
a “legitimate and qualified retail builders’ supply dealer” as set forth
in the articles of said Association; the said legitimate and qualified
dealers are the members of said Association and such other dealers
as are recognized by the officers of said Association; a special bulletin
issued by said Association, and distributed to its members, stated:

We work at all times to prevent the manufacturer sclling direct to the con-
tractor or customer, any kind of construction materials used by the mason con-
tractor, the plaster contractor, or the sewer builder.—~DISTRIBUTION OF
BUILDERS’ SUPPLIES THROUGH THE DEALER— * * *

We believe that dealers should stand together against the encroachments of

direct selling by the manufacturer—whether these sales are made to private
industry or to the UNITED STATES GOVERNMENT.
Manufacturers and producers servicing the markets within the ter-
ritorial jurisdiction of said Association were notified of said dealer
distribution policy; complaints were made to such manufacturers
and producers who violated said policy in selling to others who were
not recognized by the officers of said Association as legitimate and
qualified dealers; the secretary of said Association sent letters to
manufacturers “insisting” that they abide by said policy, and these
letters contained the implied threats that members would not pur-
chase the products of those manufacturers and producers who did
not abide by the said dealer distribution policy; the secretary of said
Association complained to the American Vitrified Products Company
of Cleveland, Ohio, for violating the said dealer distribution policy
and said letter is in part as follows: “before reaching a conclusion
unfavorable to your company’s policy, it is necessary to have an
answer * * *7: another letter forwarded to a manufacturer by
the secretary complained of a violation of said dealer policy, and said
letter is in part as follows: “For your information, W, H. Knapp
Company are contractors and are not, and never have been, recog-
nized as dealers. Your quotations in that city (Monroe) should be
made through one of the following: * * *7 The names of four
members of said Association are then set out in said letter.

In cooperation with the said National Federation, the secretary of
said Association prepared a list of “equipped cement dealers” in
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Michigan which included, not only the members of said Association,
but other dealers recognized by the officers of said Association as
“equipped cement dealers;” said lists were forwarded to cement com-
panies and to the office of the secretary of the National Federation;
complaints were made by the secretary of said Association to the
Aetna Portland Cement Company for selling to dealers not considered
by the officers of said Association as “equipped cement dealers;” in
cooperation with the Indiana Lumber and Builders Supply Associa-
tion, the secretary of said respondent Association complained to the
said Aetna Portland Cement Company about sales made in Indiana
to the Farm Bureau Cooperative Association, Inc.; the said respond-
ent Association actively cooperated with the National Federation in
the policies calling for the elimination of trucking, as heretofore
described, and the maintenance of the 15¢ dealers’ differential per bar-
rel on sales of Portland cement. The following concerns are repre-
sentative members of said association but do not constitute the entire
membership of said association:

Martin Dawson Company, Ypsilanti, Ann Arbor Fuel and Supply, Anmn

Mich. Arbor, Mich.
Van Poppelen Bros., Bay City, Mich. J. P. Burroughs & Son, Flint, Mich.
S. A. Wilder & Son, Alblon, Mich, S. A. Morman & Co., Grand Rapids,
Mich.

Par. 83. The said National Federation was a national combination
of effort and in the interest primarily of the dealers in builders’
supplies who were members of its affiliated units; each member of
each of the affiliated units of said National Federation, by virtue of
such affiliation, joined and allied himself with all other builders’
supplies dealers who were members of the other affiliated units
located throughout the United States in concertedly pursuing com-
mon objects, purposes, and methods of said National Federation and
its affiliated units. The activities of the said National Federation,
as above set forth, were conducted primarily for the individual and
mutual interests and advantages of the dealer members of all its
federated units, and the results of said activities inured to the benefit
of said dealer members. Respondents Lawrence I. MacQueen, as
secretary of the said Federation, and H. C. Chaffee, as chairman of
the National Cement Committee, and Special Liaison Officer, in their
official duties and labors in behalf of the dealer members throughout
the country of the federated units, were in frequent communication
with the officers of said federated units. Said respondents also rep-
resented, and were in direct communication with, the dealer members
thereof for the purpose, and with the effect, of assisting said dealer
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members by effectuating the objects of the respondent organizations,
with which said dealer members were respectively affiliated.

The dealer members of the affiliated units of the National Federa-
tion were at the time of the issuance and filing of the complaint
herein so numerous and so widely scattered, to wit: several thousand
dealer members of forty-one affiliated units located in thirty-two
States of the United States, that all of the said dealer members of
said affiliated units of said Federation could not, without manifest
inconvenience and oppressive delay, be made parties respondent
specifically by name, but were made parties respondent by repre-
sentation herein. There is direct evidence in the record relative to
the activities of the following respondent affiliated units of said
National Federation and their officers and members: Building Ma-
terial Institute, Western Pennsylvania Builders Supply Alliance,
Lime & Cement Exchange of Baltimore City, Maryland Builders
Supply Association, New Jersey Mason Material Dealers Association,
New York Builders Supply Association, The Building Material Mer-
chants of Chicago-District, The Michigan Builders Supply Associa-
tion, and the Ohio Builders Supply Association, The above named
respondent affiliated units were and have continued to be each and
all of them fairly representative of the entire affiliated membership
of the said National Federation, and the dealer membership of said
affiliated units was and is representative of the dealer membership
of all the other affiliated units of said Federation.

Par. 34, The respondent dealer members of said associations
and organizations of dealer members named herein do not constitute
all of said dealer members, but are representative of the dealer mem-
bers of said associations and organizations which have a common and
general interest in the methods and purposes of said associations and
organizations. Said dealer members constitute a class having a
common or general interest so numerous as to make it impracticable
to name them all as parties respondent.

Par. 85. The aforesaid methods and purposes of the respondent
organizations and associations, and the officers, councillors, and mem-
bers, have tended to produce, and have produced, the following
results:

(z) Interstate commerce in the sale and distribution of building
materials and builders’ supplies has been restrained by eliminating
therefrom, or attempting to eliminate therefrom, the so-called irregu-
lar dealers, and manufacturers and producers who sell to such deal-
ers, and by restricting, or attempting to restrict, said commerce to
such manufacturers and producers, and to such dealers, as will, and
do, abide by, adhere to, and support the program and plan of re-
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spondents in the limitation of trade hereinabove described; and to
otherwise restrain and obstruct the natural flow of commerce in the
channels of interstate trade.

(b) Competition in the sale and distribution of building materials
and builders’ supplies has been substantially lessened, hindered, and
suppressed in the territories served by the members of respondent
organizations and associations,

(¢) Manufacturers and producers of building material and build-
ers’ supplies in the various States who sell and distribute their
products in the markets where respondent dealers have their places
of business have quite generally confined such sale and distribution
to the recognized dealers. Said manufacturers and producers re-
ceived from respondents membership lists, together with official let-
ters containing implied boycotts and threats of boycotts against
the products of said manufacturers and producers unless their dis-
tribution was confined to the dealers recognized by respondents.

(d) Respondent members of respondent organizations have with-
drawn and withheld their patronage from manufacturers and pro-
ducers who have been reported and published as selling through
so-called irregular channels, that is, not through recognized dealers.

(¢) In numerous instances manufacturers and producers have re-
fused to sell, or have discontinued selling, to persons or firms who
were not on the respondents’ membership lists, or who were reported
to them by the respondents as not entitled to buy direct. In many
instances, competitors of respondent members in the retail sale and
distribution of building materials and builders’ supplies were unable
to obtain interstate shipments of their requirements because they
were not recognized by the respondents.

() Manufacturers and producers were injured in their business
by restriction of demand for their products and of freedom to sell
same direct by confining their sales to the lists of dealers published
and distributed by the respondents; in order not to incur “pressure”
and “combined” or “concerted” action of respondents against them,
they would not sell to many to whom they wanted to sell and consid-
ered as dealers; neither would they sell direct to consumers, con-
tractors, vendors, Government and its political sub-divisions, but had
to limit their sales through “recognized dealer distribution.”

(9) Competition was further substantially interfered with and
lessened by the respondents’ activities in preventing dealer competi-
tors from obtaining from manufacturers and producers small quan-
tities of supplies to be transported by truck.

(2) Costs to the consuming public were increased by respondents’
issuance and observance of price-lists in certain communities and by
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respondents’ policy of exclusive dealer distribution because the con-
suming public was thereby denied the advantages in price which it
otherwise would have obtained from the natural flow of commerce
under conditions of free competition.

CONCLUSION

The practices of the respondent organizations and their officers,
directors, and members, as set forth in the foregoing findings as to
the facts, in the circumstances therein set forth, constituted a com-
bination and conspiracy to engage in and to further unfair methods
of competition in, and affecting, interstate commerce, within the in-
tent and meaning of Section 5 of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon complaint of the Commission, the answers of respondents,
testimony and other evidence taken before William C. Reeves, an
examiner of the Commission theretofore duly designated by it, in
support of the allegations of said complaint, briefs filed herein, and
oral arguments by Daniel J. Murphy, counsel for the Commission,
and by Lawrence I. MacQueen, Herman J. Hughes and Webster C.
Tall, counsel for the respondents, and the Commission having made
its findings as to facts and its conclusion that said respondents have
violated the provisions of an Act of Congress approved September
26, 1914, entitled “An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,”

1t i3 ordered, That the respondents:

1. Building Material Dealers Alliance, its officers, councillors, and
members, of which members the following respondents are represen-
tative: Geo. H. Lanz & Sons, Youngstown Ice Company, Pittsburgh
Builders Supply Club, W. E. Wright Company, Alliance Builders
Supply Company, M. C. Robinson & Company, Ohio Builders &
Milling, Inc., The Tolerton Company, H. C. Boyd Lumber Company,
The Kensington Supply Company, Allied Construction Industries of
Cleveland, Ohio, Ine., Collingwood Shale Brick & Supply Company,
Lakeshore Builders Supply Company, Inter-City Coal & Supply
Company, O. C. Thayer & Son, Bye & Bye, Penn Coal & Supply
Company, D. W. Challis & Sons, Inc., Hamilton & Meigs, Alcorn-
Hahn Supply Company, and Hursh & Schory Coal Company;

2. Pittsburgh Builders Supply Club, its officers and members, of
which members the following respondents are representative: Nathan
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Bilder Company, Wm. H. Brant Sons, Frank Bryan, H. G. Dettling
Company, Duncan & Porter Company, Heppenstall & Marquis, Hill-
side Stone & Supply Company, Houston-Starr Company, Iron City
Sand & Gravel Company, Keller Brothers, D. J. Kennedy Company,
Knox Strouss & Bragdon Company, Geo. Lanz & Sons, W. T. Leggett
Company, McCrady-Rodgers Company, Morrison Bros., Pittsburgh
Plaster & Supply Company, and Ed. Vero Company;

3. Building Material Institute, its officers and members, of which
members the following respondents are representative: City Material
& Coal, Inc., The Tom George Company, St. Clair Coal & Supply
Company, Vanis Builders Supply & Lumber Company, Colling-
wood Shale B & S Company, Geist Kemper Material Company,
Ideal Builders Supply & Fuel Company, Lake Shore Builders
Supply Company, Medal Brick & Tile, Ohio Building Material
Company, Ohio Clay Company, Bagley Road Lumber Company,
Quincy Coal & Supply Company, Geo. D. Barriball Company,
Zone Coal & Supply Company, Bennett Concrete Stone Company,
The Clinton Company, Pompei Coal & Supply Company, Mayfield
Builders Supply Company, Cleveland Builders Supply Company,
Builders Supply & Fuel Company, City Material & Coal, Inc., E. E.
Elias Company, Herot Builders Supply Company, Neff Coal &
Supply Company, Chas. E. Phipps Company, Quincy Cement Block &
Coal Company, Scheuer Bros. Builders Supply Company, and Vanis
Builders Supply Company;

4. Western Pennsylvania Builders Supply Alliance, its officers, coun-
cillors and members, of which members the following respondents are
representative: Kittanning Limestone Supply Company, Shufilin &
Green, E. M. Fullington’s Sons, F. B. Scowden & Sons, Boyd &
Schafer, O. C. Thayer & Son, O. C. Cluss Lumber Company, Campbell
Company, E. W. Bissett & Son, Builders Supply Company, King
Company, Colbert Supply Company, River Sand & Supply Company,
D. W. Challis Company, Geo. Lanz & Sons, Russell Bros., C. L. Reed
Lumber Company, Greensburg Builders Supply Company, Clinton
Coal & Supply Company, Keystone Supply Company, T. R. Bolton,
City Coal & Supply Company, Peoples Coal & Builders Supply Com-
pany, J. A. Walker, B. Scott McFarland, Hornbake Bros., Patterson
Supply Company, Monessen Sand & Gravel Company, Dunbar &
Wallace Lumber Company, State Construction Company, Clarion
Lumber Company, Inc.,, Woodwork Supply Company, and Taylor
Supply Company, Inc.

5. Allied Construction Industries of Cleveland, Inc., its officers and
members, of which members the following respondents are repre-
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sentative; Cleveland Builders Supply Company, Goff-Kirby Com-
pany and Ohio Building Material Company;

6. Lime & Cement Exchange of Baltimore City, its officers and
members, of which members the following respondents are repre-
sentative: DBaltimore Clay Product Company, Alan E. Barton,
Belair Road Supply Company, Inc., Central Building Supply, Inc.,
T. C. Davis Building Supply Company, Fred Elenbrok, Fullerton
Supply Company, Robert S. Green, Inc., Hudson Building Supply
Company, J. Scott Hunter, King Coal & Supply Company, Maryland
Lime & Cement Company, Inc., Monumental Brick & Supply Com-
pany, National Building Supply Company, Inc., Northeastern Supply
Company, The Patapsco Supply Company, Pen-Mar Company, Inc.,
Geo. Sack & Sons, Inc., M. B. Segall & Sons, Inc., Stebbins-Anderson
Company, James H. Warthen, United Clay & Supply Company,
Quincy L. Morrow Company;

7. Middle Atlantic Council of Builders Supply Associations, its
officers and members;

8. Maryland Builders Supply Association, its officers and mem-
bers; representative members of said association are enumerated
above as respondent members of the Lime and Cement Exchange of
Baltimore City;

9. National Federation of Builders Supply Associations, its officers,
directors and respondent federated units and the officers and dealer
members of said respondent federated units; representative of said
respondent federated units are the following units and representa-
tive dealer members of each respectively:

New Jersey Mason Material Dealers Association, its officers
and members, of which members the following are represen-
tative: Tidewater Stone & Supply Company, Campbell, Mor-
rell & Company, Hill City Coal & Lumber Company, Rovegno-
Hall Company, Perry & Ruck, Inc., Comfort Coal-Lumber Com-
pany, Ogden & Cadmus, Osborne & Marsellis Company, Phillips-
burg Supply Company;

New York State Builders Supply Association, its officers and
dealer members of which members the following are representa-
tive: Globe Plaster Company, Acme Builders Supply Company,
Inc., Bison Builders Supply Company, Inc., Kenmore Builders
Supply Company, Inc., Paragon Plaster Company, I. W. Miller
& Son;

The Building Material Merchants of Chicago District, its
officers and dealer members of which members the following are
representative: Consumers Company, Chicago Fire Brick Com-
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pany, Moulding Brownell Corporation, Consolidated Company,
Calumet Coal Company, Ideal Building Material Company;
and

The Michigan Builders Supply Association, its officers and
dealer members of which members the following are representa-
tive: Martin Dawson Company, Van Poppelen Bros, S. A.
Wilder & Son, Ann Arbor Fuel and Supply, J. I>. Burroughs
& Son, S. A. Morman & Company;

and their officers, directors, councillors, and members, separately and
individually, and as representatives of the successors of said officers,
directors and councillors, and as representatives of the members of
all respondent organizations and associations, and all other respond-
ents named in the complaint and in the findings as to the facts, and
their agents, representatives, and employees, forthwith cease and
desist from:

1. Preparing, publishing, and circulating among manufacturers
and producers of building materials and builders’ supplies, lists of
directories containing the names of “recognized” dealers, for the
purpose or with the effect of indicating that the specified persons or
concerns are recognized as entitled to buy direct from said manu-
facturers and producers, and that other persons, concerns, or classes
thereof are not so entitled.

2. Soliciting, accepting, or acting upon reports from respondent
officers or members, concerning the arrival, delivery, or origin of
shipments made to persons or concerns not recognized by them as
entitled to buy direct from manufacturers or producers, for the pur-
pose of preventing further dealings between such buyers and the
manufacturers and producers selling them.

3. Using boycott, threats of boycott, either with or without other
coercive methods, to persuade, induce, or compel manufacturers and
producers to refrain from selling building materials and builders’
supplies to the so-called irregular dealers, or to others, or to refrain
from so selling, except on unfair, discriminatory, or prohibitive terms
and conditions fixed by respondents.

4. Stating or intimating to manufacturers and producers that the
so-called regular or “recognized” dealers would withhold or with-
draw their patronage if said manufacturers and producers sold to the
so-called irregular or non-recognized buyers.

5. Making or circulating among manufacturers and producers
reports concerning the status, equipment, and business methods of
dealer competitors of the respondent dealer members for the purpose
of inducing manufacturers and producers not to sell to such dealer
competitors.
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6. Cooperating with other dealer organizations and with manufac-
turers and producers for the purpose of confining sale and distribu-
tion of building materials and builders’ supplies to so-called regular
channels, and preventing their sale and distribution otherwise.

7. Intimidating the representatives or agents of manufacturers and
producers from having, or continuing, business relations with buyers
or prospective buyers, who are not recognized by respondents as
entitled to buy direct from manufacturers and producers.

8. Preparing, publishing, and circulating among the respondent
dealer members, lists, bulletins, extracts of minutes of meetings or
other communications, or otherwise conveying information to said
dealer members concerning sales or prospective sales by manufac-
turers and producers to irregular or non-recognized dealers, or pros-
pective buyers, for the purpose of having the said dealer members
withhold or withdraw their patronage from such manufacturers
and producers.

9. Engaging in any concerted or cooperative activity for the pur-
pose of preventing manufacturers and producers of building materials
and builders’ supplies from selling freely to consumers, contractors,
the United States Government, State Governments or their political
sub-divisions, or other irregular dealers or retailers of any class or de-
seription, and of preventing such consumers, contractors, the United
States Government, State governments or their political sub-divisions,
or other irregular dealers or retailers of any class or description from
purchasing freely from manufacturers and producers.

10. Fixing or establishing uniform prices at which respondent
dealer members or others, in particular communities, should sell their
materials and supplies.

11. Holding meetings of officers, directors, councillors, or members
for the discussion and interchange of information and the adoption
of plans and measures for executing or carrying out the above
described programs and policies, or similar programs and policies.

12. Taking any other concerted, cooperative or coercive action to
carry out or make effective any of the methods of competition alleged
in the complaint.

It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.!

1By order dated June 8, 1938, complaint in foregoing proceeding was dismissed
without prejudice against the Illinois Lumber and Material Dealers Ass'n, Ine., its
officers and members, included in the complaint at pages 158 and 157 in thelr representa-
tive capacity along with numerous others, as Included in the membership of respondent
National Iederation of Builders Supply Assoclations, and again referred to as thus
{ucluded in sald associations’ membership in the findings, supra, at pages 173 and 174.
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IN TtHE MATTER OF
OLIVER BROTHERS, INC., ET AL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936

Docket 3088. Complaint, Mar. 26, 1937—Decision, Dec. 81, 1937

Where manufacturers, processors, and producers engaged in—

(1) Selling commodities, in course of interstate commerce, to distributing
buyer concerns purchasing commodities in course of such commerce,
through orders placed by such distributing buyer concerns as subscribers
to corporation engaged in (a) selling market information and purchasing
services to 300 distributing concerns scattered over the United States and.
chiefly, wholesalers of automobile, electrical, radio, mill, machine, plumb-
ing, steam, and hardware supplies, and in (b) purchasing, under its sub-
scriber contracts and as called upon so to do, from several hundred simi-
larly scattered individual manufacturers, processors, importers or pro-
ducers; and in—

(2) Shipping merchandise to buyers in question as a result of orders thus
placed by latter with aforesaid corporate service and under contract with it,
pursuant to which, and in accordance with practice followed, said corporate
service transmitted and pald over to buyers regular brokerage fees paid
to it by purchasers on transactions in question, and in which fees it
claimed no right, title or interest, and fn whiclh various transactions said
corporate service acted solely as the agent and representative of the
buyer and donated service, if any, to seller, and in connection with which
various transactions buyers rendered no service either to said corporate
concern or to sellers involved in connection with thelr purchase of com-
modities through said corporate concern, with result that buyers, through
such service, obtained, by reason of payment over of such brokerage fees
to them, a lower price on commodities thus purchased than other buyers
and non-members of said corporate service organization obtained, on
similar goods in like quantity bought direct from such sellers;

In pursuance of a general plan or scheme whereby fees and .commissions paid
by sellers might be and were made available to and transmitted to buyers
through said corporate service and buyers be enabled to secure discounts
in price from sellers under guise of brokerage payments—

(a) Paid fees or commissions in connection with offer, sale and distribution
of commodities as brokerage to aforesaid corporate service, with knowledge
and intent that such fees or commissions would be and were paid over
by said service to purchasers thereof as aforesaid; and

Where aforesaid distributing buyer concerns, engaged as aforesaid and as
gsubseriber purchasers of sald corporate setvice—

(b) Accepted and received from said service fees or commissions paid or
granted to it as brokerage or allowance by sellers of commodities on sales
made by such sellers to aforesaid buyers; and
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Where such corporate service, engaged as aforesaid—

(¢) Received and accepted such fees and commissions as brokerage from
aforesaid sellers and for payment over to purchasers of commodities as
above set forth, or for their use and benefit; and

(d) Paid or granted to purchasers of commodities as above described, fees
or commissions received or accepted by it as brokerage, or allowance in
lieu thereof, from sellers thereof as aforesaid:

Held, That such acts and practices constituted a violation of Subsec. (¢) of
See. 2 of an act of Congress approved Oct, 15, 1914 (as amended).

Before Mr. John J. Keenan, trial examiner.

Mr. Allen C. Phelps for the Commission.

My, Feliz H. Levy, of Levy & Molloy, of New York City, for
respondents, excepting Charles I¥, Baker & Co., Inc., for whom ap-
peaved Mr. Grosvenor Calkins, of Boston, Mass.

COMPLAINT

Pursuant to the provisions of an Act of Congress, approved Octo-
ber 15, 1914, entitled “An Act to supplement existing laws against
unlawful restraints and monopolies, and for other purposes,” as
amended by an Act of Congress approved June 19, 1936, entitled
“An Act to amend Section 2 of the Act entitled ‘“An Act to supple-
ment existing laws against unlawful restraints and monopolies, and
for other purposes,’ approved October 15, 1914, as amended (U. S. C.
Title 15, Sec. 13), and for other purposes,”’ the Federal Trade Com-
mission, having reason to believe that the respondents named above
in the caption hereof, and hereinafter more particularly designated
and described, have violated, and are now violating, the provisions
of Subsection (¢) of Section 2 of said Act as amended, hereby issues
its complaint against the said respondents, stating its charges in that
respect as follows:

ParacrarH 1. Respondent, Oliver Brothers, Inc., is a corporation
organized and existing under and by virtue of the laws of the State
of New York, with its office and principal place of business located
at 417-421 Canal Street, in the city and State of New York.

Par. 2. Respondent, W. D. Allen Mfg. Co., is a corporation or-
ganized and existing under and by virtue of the laws of the State
of Illinois, with an office and principal place of business located at
566 West Lake Street in the city of Chicago, State of Illinois.
Respondent, Black Hardware Co., is a corporation organized and
éxisting under and by virtue of the laws of the State of Texas, with
an office and principal place of business located at 2217 Avenue B in
the city of Galveston, State of Texas. Respondent, Jacobi Hardware
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Co., is a corporation organized and existing under and by virtue of
the laws of the State of North Carolina, with an office and principal
place of business located at 12 South Front Street in the city of Wil-
mington, State of North Carolina. Respondent, Matthews & Boucher,
is a copartnership composed of William G. Fisher and William S.
Johnson, with an office and principal place of business located at 26
Exchange Street, in the city of Rochester, State of New York. Re-
spondent, Charlotte Supply Co., is a corporation organized and exist-
ing under and by virtue of the laws of the State of North Carolina,
with an office and principal place of business located at 500 South
Mint Street, in the city of Charlotte, State of North Carolina. Re-
spondent, Virginia-Carolina Hardware Company, is a corporation
organized and existing under and by virtue of the laws of the State
of Virginia, with an office and principal place of business located at
1316 East Main Street, in the city of Richmond, State of Virginia.

Par. 3. Respondent, Globe Crayon Co., Inc., is a corporation or-
ganized and existing under and by virtue of the laws of the State
of New York, with an office and principal place of business located
at 383 Third Avenue, in the city of Brooklyn, State of New York.
Respondent, E. V. Crandall Oil & Putty Mfg. Co., Inc., is a corpora-
tion organized and existing under and by virtue of the laws of.the
State of New York, with an office and principal place of business
located at 1105 Metropolitan Avenue, in the city of Brooklyn, State
of New York. Respondent, Chas. F. Baker & Co., Inc., is a corpora-
tion organized and existing under and by virtue of the laws of the
State of Massachusetts, with an office and principal place of business
located at 113 State Street, in the city of Boston, State of Massachu-
setts. Respondent, Keystone Emery Mills, is a corporation organized
and existing under and by virtue of the laws of the State of Pennsyl-
vania, with an office and principal place of business located at 4329
Paul Street, Frankford, in the city of Philadelphia, State of Penn-
sylvania. TRespondent, Jas. Corner & Sons, is a sole proprietorship,
owned by James A. Reilly, sole proprietor, with an office and principal
place of business located at 438 North Front Street, in the city of
Baltimore, State of Maryland.

Par. 4. Said respondent, Oliver Brothers, Inc., is engaged in the
business of providing market information services and purchasing
services for numerous and divers wholesalers, jobbers, merchants, and
dealers, located in the several States of the United States, certain of
whom are named in paragraph 2 above, and joined as respondents
herein, and being hereinafter more particularly described and referred
to for convenience as respondent buyers. Said respondent, Oliver
Brothers, Inc., in the course and conduct of its business as aforesaid,
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pursues a policy and practice of purchasing commodities, particu-
larly hardware, for the wholesalers, jobbers, merchants, and dealers
above referred to, from numerous and divers manufacturers, proces-
sors and producers located in the several States of the United States,
certain of whom are named in paragraph 3 above, and joined as re-
spondents herein, and being hereinafter more particularly described
and referred to for convenience as respondent sellers. In the course
and conduct of its business as aforesaid, said respondent, Oliver
Brothers, Inc., represents and acts for or on behalf of said respondent
buyers and other buyers above mentioned generally and as a group
or class engaged in common practices, and specifically for each and
every named respondent buyer, in the purchase of commodities which
are transported between and among the several States, whenever spe-
cifically requested so to do, and in the manner and form specified,
directed and ordered by said respondent buyers, and such other buyers,
acting individually.

Par. 5. Said respondent buyers named in paragraph 2 above are
each engaged in the business of buying commodities usually from
sellers located in States other than the state in which such buyers are
located and of reselling such commeodities to their customers.

Said respondent buyers are fairly typical and representative mem-
bers of a large group or class of wholesalers, jobbers, merchants, and
dealers, all of whom have by contract subscribed to the market infor-
mation services and purchasing services furnished by said respondent,
Oliver Brothers, Inc. Said group or class embraces approximately
300 of such dealers and is so numerous as to make it impracticable to
specifically name each and every one of them as respondents herein
or to bring them before the Commission in this proceeding. All of
said buyers are or have been engaged in similar practices to those
hereinafter charged against the respondent buyers.

Par. 6. Said respondent sellers named in paragraph 3 above are
each engaged in the business of selling commodities usually to buyers
located in States other than the State in which said sellers are respec-
tively located. Said respondent sellers are fairly typical and repre-
sentative members of a large group or class of manufacturers,
processors and producers, engaged in the common practice of selling
~ to said respondent buyers and to other buyers of the above-mentioned
class or group who use the purchasing services of said respondent,
Oliver Brothers, Inc., some of their commodities in interstate com-
merce, in fulfillment of orders placed by said respondent, Oliver
Brothers, Inc., at the instance and upon the request of said buyers,
acting individually. Said group or class of said sellers comprises a
large number of such manufacturers, processors, and producers, and
are too numerous to be individually named herein as respondents,
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Par. 7. Respondent, Oliver Brothers, Inc., in the course and con-
duct of its said business, receives orders to purchase commodities,
particularly hardware, from members of said group of buyers, includ-
ing respondent buyers, located in the various States of the United
States, and transmits such orders to and executes the same with
individual members of said group of sellers, including respondent
sellers, who, in most cases, are located in States of the United States
other than the State in which such buyer or buyers are located. As
a result of the transmission of such orders by said buyers to respond-
ent, Oliver Brothers, Inc., the execution of the same by said respond-
ent, Oliver Brothers, Inc., at the instance and upon the request of
said buyer or buyers, and the acceptance of said orders by said sellers
or one or more of them, goods, wares, and merchandise, particularly
hardware, are, in the case of each order and in a continuous succes-
sion of such orders, sold and delivered by one or more of the said
sellers to one or more of said buyers, by such means and in the man-
ner stated, all of the respondents cause to be transported from one
State to another, goods and commodities to be resold to said buyers’
customers or to consumers. In the operations and activities referred
to, each and every one of the respondents is engaged in interstate
commerce, in practices which contemplate and result in the trans-
portation of commodities in interstate commerce and in making sales
and purchases which directly affect and bring about such commerce.

Par. 8. In the course of the buying and selling transactions here-
inabove referred to, resulting in the delivery of commodities from
one or more of the said sellers to one or more of said buyers, by means
of the purchasing services of said respondent, Oliver Brothers, Inc.,
as agent for said buyers, said sellers have transmitted and paid, or
allowed and credited and do transmit and pay, or allow and credit,
to said respondent, Oliver Brothers, Inc., as agent or representative,
for or in behalf of, or subject to the direct or indirect control of said
buyers, a so-called brokerage fee or commission, the amount of which
varies but which is usually between 1% and 10% of the quoted sale
price agreed upon by buyer and seller. Said respondent, Oliver
Brothers, Inc.,, while acting as agent or representative, for or in
behalf of, or subject to the direct or indirect control of said buyers,
has and does accept and receive such so-called brokerage fees or com-
missions and has transmitted and paid over, or allowed and credited,
and does transmit and pay over, or allow and credit, said so-called
brokerage fees or commissions to said buyers, in the amount and to
the extent to which such so-called brokerage fees or commissions are
received by said respondent, Oliver Brothers, Inc., such payments to
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the individual buyer being the amount paid by the individual seller
in the given transaction to which such buyer is a party.

Par. 9. In all of said transactions respondent, Oliver Brothers,
Inc., is the agent and representative of said buyers, acting for them
and in their behalf, and under their direct or indirect control. In
fact, such so-called brokerage fees or commissions are not paid and
transmitted by said sellers to said respondent, Oliver Brothers, Inc.,
nor are the same received, held, or retained by said Oliver Brothers,
Inc., as payment for any services rendered to said sellers by said
Oliver Brothers, Inc., while acting as agent or representative for or
in behalf of or subject to the direct or indirect control of said
buyers. No services connected with such payments or grants, re-
ceipts or acceptances, denominated as commissions or brokerages
are or have been rendered to an aforesaid seller by an aforesaid
buyer or by said agent in connection with said transactions of sale
or purchase of goods wares or merchandise. The payment of said
so-called brokerage fees or commissions by said sellers to said buyers
through the intermediary, said respondent, Oliver Brothers, Inc.,
while acting as agent or representative, for or in behalf of, or sub-
ject to the direct or indirect control of an aforesaid buyer, and the
receipt and acceptance of such so-called brokerage fees and com-
missions by an aforesaid buyer from an aforesaid seller, through
said intermediary, in the manner and under the circumstances here-
inabove set forth, is in violation of the provisions of subsection (c)
of Section 2 of the Act described in the preamble hereof. The ac-
ceptance and receipt of said so-called brokerage fees and commis-
sions by said respondent, Oliver Brothers, Inc., while acting as
agent or representative for or in behalf of or subject to the direct
or indirect control of an aforesaid buyer, from an aforesaid seller,
and the acceptance and receipt thereof for the use and benefit of an
aforesaid buyer, is in violation of the terms of said statute,

Rerort, FinpINGs as To THE Facts, AND OrpER

Pursuant to the provisions of an Act of Congress approved Octo-
ber 15, 1914, entitled “An Act to supplement existing laws against
unlawful restraints and monopolies, and for other purposes” as
amended by an Act of Congress approved June 19, 1936, entitled
“An Act to amend section 2 of the act entitled ‘An Act to supple-
ment existing laws against unlawful restraints and monopolies, and
for other purposes’ approved October 15, 1914, as amended (U. S. C.
title 15, sec. 13), and for other purposes” the Federal Trade Com-
mission on March 26, 1937, issued and served its complaint in this

160451°—39—vor. 26——16
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proceeding upon the respondents named in the caption hereof,
charging them with violating the provisions of subsection C of sec-
tion 2 of the said act as amended. After the issuance of said com-
plaint and the filing of respondents’ answers thereto, the taking of
testimony and other evidence herein was waived by a stipulation
entered into on November 5, 1937, between W. T. Kelley, Chief Coun-
sel for the Commission and Grosvenor Calkins, attorney for Charles
F. Baker & Co., Inc.,, F. L. Degener, Jr., attorney for Keystone
Emery Mills, and Felix H. Levy, attorney for all the other above-
named respondents, which stipulation was thereafter duly approved
by the Commission and filed in the office of the Commission. Said
stipulation was so executed in conformity with and as supplemental
to a certain stipulation entered into between the said parties above
named on April 27, 1937. By the terms of the stipulations above
referred to and in the answers to the complaint filed herein respond-
ents admitted certain facts alleged in said complaint and certain
other facts then before the Commission in this and another proceed-
ing (respondents reserved, however, the right to contest this pro-
ceeding upon any review before the U. S. Circuit Court of Appeals
or the U. S. Supreme Court with respect to any conclusions of fact
or conclusions of law drawn herein by the Commission), and by said
stipulations respondents agreed that the Commission might pro-
ceed to dispose of this proceeding on the record. And a final hear-
ing before the Commission on the said record, briefs in support of
the complaint and in opposition thereto, and oral arguments of
counsel aforesaid, having been waived by the stipulations aforesaid,
and the Commission having considered the record and being now
fully advised in the premises, finds that this proceeding is in the
interest of the public, and makes this its findings as to the facts and
its conclusion drawn therefrom:

FINDINGS OF THE FACTS

Paragrarir 1. Respondent Oliver Brothers, Inc., hereinafter at
times referred to as Oliver, is a corporation organized and existing
under and by virtue of the laws of the State of New York, with its
office and principal place of business located at 417421 Canal Street,
in the city and State of New York.

Par. 2. Respondent W. D. Allen Manufacturing Company is a cor-
poration organized and existing under and by virtue of the laws of
the State of Illinois, with an office and principal place of business
located at 566 West Lake Street in the city of Chicago, State of Illi-
nois. Respondent Black Hardware Company is a corporation organ-
ized and existing under and by virtue of the laws of the State of
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Texas, with an office and principal place of business located at 2217
Avenue B in the city of Galveston, State of Texas. Respondent
Jacobi Hardware Company is a corporation organized and existing
under and by virtue of the laws of the State of North Carolina, with
an office and principal place of business located at 12 South Front
Street in the city of Wilmington, State of North Carolina. Respond-
ent Matthews & Boucher is a co-partnership composed of William G.
Fisher and William S. Johnson, with an office and principal place of
business located at 26 Exchange Street, in the city of Rochester,
State of New York. Respondent Charlotte Supply Company is a
corporation organized and existing under and by virtue of the laws
of the State of North Carolina, with an office and principal place of
business located at 500 South Mint Street, in the city of Charlotte,
State of North Carolina. Respondent Virginia-Carolina Hardware
Company is a corporation organized and existing under and by virtue
of the laws of the State of Virginia, with an office and principal
place of business located at 1316 East Main Street, in the city of Rich-
mond, State of Virginia.

Par. 3. Respondent Globe Crayon Company, Inc., is a corporation
organized and existing under and by virtue of the laws of the State
of New York, with an office and principal place of business located
at 383 Third Avenue, in the city of Brooklyn, State of New York.
Respondent E. V. Crandall Qil & Putty Manufacturing Company,
Ine., is a corporation organized and existing under and by virtue of
the laws of the State of New York, with an office and principal place
of business located at 1105 Metropolitan Avenue, in the city of Brook-
lyn, State of New York. Respondent Charles F. Baker & Company,
Inc., is a corporation organized and existing under and by virtue of
the laws of the State of Massachusetts, with an office and principal
place of business located at 113 State Street, in the city of Boston,
State of Massachusetts. Respondent Keystone Emery Mills is a
corporation organized and existing under and by virtue of the laws
of the State of Pennsylvania, with an office and principal place of
business located at 4329 Paul Street, Frankford, in the city of Phila-
delphia, State of Pennsylvania. Respondent James Corner & Sons
is a sole proprietorship, owned by James A. Reilly, sole proprietor,
with an office and principal place of business located at 438 North
Front Street, in the city of Baltimore, State of Maryland.

Par. 4. Respondent Oliver Brothers, Inc., is engaged in the business
of selling a market information service and also purchasing services
to over 300 distributing concerns scattered over the United States,
who are principally wholesalers of automobile, electrical, radio, mill,
machine, plumbing, steam, and hardware supplies. These distribut-
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ing concerns are located in many cities in forty-two States of the
United States, and in the District of Columbia, Canada and Haiti.
Respondents named in paragraph 2 hereof are among the distributing
concerns purchasing the market information service and the purchas-
ing services of respondent Oliver Brothers, Inc., and they are repre-
sentative members of the entire group, insofar as the practices
charged in the complaint are concerned. This group will hereafter
be referred to as buyers. In making available and providing its pur-
chasing services to the said buyers, the respondent Oliver Brothers,
Inc., agrees to and does purchase merchandise for said bnyers from
several hundred individual manufacturers, processors, importers or
producers who are scattered over the United States. Respondent
manufacturers, processors and producers named in paragraph 3
hereof are representative of this entire group, all of whom in making
sales to the buyers above mentioned through respondent Oliver
Brothers, Inc., use the same methods as the named respondents. This
group will hereafter be referred to as sellers.

Par. 5. Respondent sellers are engaged in selling commodities in
the course of interstate commerce. Respondent buyers are engaged
in purchasing commodities in the course of interstate commerce.
Respondent Oliver Brothers, Inc., transmits orders for merchandise
from respondent buyers to respondent sellers, as a result of which
commodities are shipped from sellers to buyers usually from one
State to another. All of said respondents are engaged in interstate
commerce in participating in the commercial transactions hereafter
more specifically described.

Par. 6. Respondent Oliver Brothers, Inc. was incorporated under
the laws of the State of New York on July 19, 1905, and has a branch
office in Chicago, Ill. It has a force of several salesmen who habit-
ually travel throughout the United States to solicit distributing con-
cerns to purchase the Oliver market information service and
purchasing services. These men at times also contact manufacturers
and processors. It also has a number of buyers and assistant buyers
who place orders for Oliver subscribers and who contact manufac-
turers, processors and producers on behalf of Oliver clients, Re-
spondent Oliver Brothers, Inc., often examines and tests the wares
of such manufacturers and producers and get descriptions of goods
and prices, which information is sent to the Oliver subscribers.
Oliver also furnishes to said buyers a loose-leaf price book containing
price lists on, and sources of supply from which can be obtained,
the majority of the types of commodities purchased and resold by
said buyers, which said loose-leaf price book Oliver keeps current by
the issuance of revised sheets from time to time as market prices and
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sources of supply change. It is in a favorable position to furnish
accurate, constant, regular and reliable market information service.
It handles, through its buying operations, the goods upon which it
reports to its clients. Among its employees are specialists who have
devoted many years to their respective lines of merchandise and who
are in constant contact with the markets in performing their duties
with said respondent.

Par. 7. The Oliver Brothers, Inc., subscribers severally employ
Oliver at a stipulated monthly sum ranging from $25.00 upward.
This employment is evidenced by a contract between Oliver and the
subscriber which is in the following form:

OLIVER BROTHERS, INC.
(Established 1892)

200 HMudson Street,
New York, N. Y.

Resident Buyers For Cable Address
Wholesalers of Oliveleaf, New York
Hardware, Iron, Steel, Metals, Codes Used
Blacksmiths, Railway, Mill A. B, C. (5th Edition) Bentleys
Mining, Machinery, Engineers, Rudolf Mosse General Motors
Automobile, Electrical, Radio, Lieber’s Standard-Lieber’s
Plumbers and Steamfltters § letter editlon
Supplies Western Union Universal and 5
letter edition
Telephone 16 lines United States Steel Corporation

Branch Offices
Chicago, Illinois
59 E. Van Buren Street

Pittsburgh, Pennsylvania
P. O. Box 6462 North Side Station

Please mark your reply
Dept. A. B. C.

SUBJECT: CONTRACT FOR

Dear Sirs:—We hereby agree to act a8 your New York, Chicago and Pitts-
burgh Resident Representatives in the capacity of Purchasing Agents.

We agree to furnish you our loose-leaf Price Book and send you our General
Service covering lines as per the subject hereof ; also to send you Oliver Broth-
ers’ Comment Letters, letters on Market Conditions, lists of special offerings,
and submit to you other information in the way of prices and market informa-
tion which we may consider to be of interest to you.

We will use our best efforts to secure the lowest possible prices on your in-
Quiries or orders. We will forward to the manufacturers or parties with whom
We have favorable arrangement such orders for merchandise as you may send
to us,




210 FEDERAL TRADE COMDMISSION DECISIONS
Findings 26F. T.C.

Orders which we may receive from you or letters which we may recelve are
to be regarded as authority to act as your Agents in connection with any trans-
action which may transpire between us. While we will use our best efforts in
acting as your Agent it is understood that we will not be liable for the failure
of any manufacturer or supplier to perform his agreements or promises in con-
nection with guotations or shipments.

It is mutually agreed that all communications between us in the way of
correspondence, Comment Letters, letters on Market Conditions or Confidential
Price Sheets, shall be treated as strictly confidential and used solely in con-
nection with your own business and shall not be divulged to other parties nor
procured for the use of other parties. .

All business transacted between us is to be subject to satisfactory credit
arrangements. In some instances, we secure special prices by reason of having
the merchandise charged to our own account.

You agree to pay us for performing the services mentioned above the sumn of
$ Dollars per month, to be pald in equal monthly installments. This
agreement shall commence and shall continue from year to year there-
after without further notice but with the understanding that either of us may
terminate this agreement at the end of any period of one year after date by
giving to the other notice in writing of an intention to do so at least sixty days

before the end of such yearly period.
It is agreed that upon the termination of this eontract you will refurn our

loose-leaf Price Book and Private Code.
ACCEPTED

OLIVER BROTHERS, INC.

Per e

No subscriber has any exclusive right to the Qliver services, but
they are sold to any wholesaler who wants them, subject only to the
requirement that he has good credit rating. The Oliver services are
quite often bought by several dealers in the same line in the same
town. Oliver yearly buys for its subscribers from said sellers several
million dollars worth of commodities for resale by the buyers and as
a result of said purchases such merchandise is shipped and trans-
ported from the State in which the sale is located when the order is
placed into and through other States of the United States, where
they are delivered to purchasers who are Oliver subscribers. Oliver
receives daily from its subscribers approximately one hundred orders.
When a subscriber forwards an order to Oliver, usually at a specified
price Oliver transmits the order to the seller. The seller ships the
product direct to the buyer, in most cases billing the buyer at the price
specified in the order. The buyer in most cases makes payment direct
to the seller. The seller then sends a commission or brokerage on the
transaction and Oliver pays this to the buyer or credits it to his
account. If a buyer fails to name the purchase price, he expects to
get the last price quoted by Oliver in its bulletin, or a lower price.
If Oliver finds that the market has advanced he communicates with
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the buyer and confirms the order at the new price before transmit-
ting it to the seller. The buyer in some cases names the seller whose
products are wanted, but in some cases he relies upon Oliver to trans-
mit the order to some producer who will supply goods of the quality
and standard required.

Par. 8. All respondent sellers have made sales of commodities
in interstate commerce through Oliver Brothers, Inc., to respondent
buyers and other Oliver buyers and have paid brokerage fees on
such transactions to respondent Oliver Brothers, Inc., which broker-
age fees were later paid over or credited by respondent Oliver
Brothers, Inc., to the particular respondent buyer or other buyer.
Respondent Keystone Emery Mills, after the service of the complaint
herein, discontinued the practice of paying Oliver Brothers, Inc.,
brokerage on sales made to the Oliver buyers through Oliver Broth-
ers, Inc. All of the respondent sellers at the time of payment of
brokerage fees to respondent Oliver Brothers, Inc., had knowledge
of the fact that Oliver Brothers, Inc., paid such fees over to the
buyer placing the order and to whom the goods were shipped.

Par. 9. The sellers from whom respondent Oliver Brothers, Inc.,
buys for its clients pay to Oliver brokerage fees at the same rate .
that they pay other brokers who sell goods for them. This rate
ranges from 1% to 10%, but being usually from 214 to 5%, of the
invoice price of the commodities sold. It is a matter of common
knowledge in the trade that Oliver Brothers, Inc., receives these fees
for the use of its subscribers and pays them over in their entirety to
the buyers. Respondent Oliver Brothers, Inc., receives and accepts
these brokerage fees for the use and benefit of its subscribers and
does not claim any right, title or interest in such fees. The buyers
receive and accept these brokerage fees from respondent Oliver
Brothers, Inc., and know that they are to receive them at the time
they place orders for merchandise for execution by Oliver. The
Oliver buyers, by reason of the fact that they receive the brokerage
fees paid to Oliver, get a lower price on commodities, purchased
through Oliver from the sellers than other buyers who are not
members of the Oliver organization get on similar goods in like
quantity bought direct from said sellers.

Par. 10. In all of the purchasing transactions which the respondent
Oliver Brothers, Inc., executes for its buyers, Oliver Brothers, Inc.,
is the agent and representative of the buyer, and acts in fact for
such buyer and in his behalf, and is subject to his control, insofar
as such purchasing transaction is concerned. Said respondent
Oliver Brothers, Inc., in such purchasing transactions is neither the
agent nor representative of the seller nor does it act for or in behalf
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or is it under the control of such seller. Such services as respondent
Oliver Brothers, Inc., may render to the seller in selling his com-
modities are incidental to the particular purchase and sale transac-
tion, and if any services are so rendered by Oliver in connection
with the sale or purchase of such commodities, such services are
donated by Oliver Brothers, Inc., to the seller. There is not, in fact,
any payment of brokerage commissions made by any of respondent
sellers to respondent Oliver Brothers, Inc., which is not intended for
the buyer and which does not reach the buyer. Such brokerage
commissions, being intended for the buyers, are not in fact paid in
satisfaction of any contractual or other indebtedness due from the
seller to respondent Oliver Brothers, Inc., for services rendered, or
otherwise. These payments, in effect are actually made from the
seller to the buyer and the buyer receives a discount in price equiva-
lent to the brokerage fee paid to him. Respondent buyers render no
service to respondent sellers in connection with the purchase of com-
modities through respondent Oliver Brothers, Inc. Respondent
buyers render no service to respondent Oliver Brothers, Inc., in con-
nection with the purchase of goods, wares and merchandise made
for them by said respondent Oliver Brothers, Inc.

Par. 11, The contract between respondent Oliver Brothers, Inc.
and its subscribers is construed by the parties thereto as being a
contract for the sale and purchase of the Oliver market information
service with a privilege extended to the buyers of using the Oliver
purchasing services at their option. The buyers pay the monthly
fee stipulated in the contract for the market information service.
The buyers exercise their option to use the purchasing services of
Oliver Brothers, Inc. in order to secure a discount in price from the
current market price and the buyers when purchasing commodities
through Oliver compute the net price at which the purchase is made
as being the quoted price less the fee or commission paid by the
seller as brokerage to Oliver and by Oliver transmitted to them.
The buyers, in their bookkeeping, do not treat the brokerage fees
and commission received from respondent Oliver Brothers, Inc, as
being an offset to the monthly fee paid by them to Oliver. The
amount of the monthly fee paid by the buyers to Oliver is fixed
at the time the contract is made, but the amount of the brokerage
fees and commissions which may be received by a given buyer from
the utilization of the Oliver purchasing services is unknown and
incapable of ascertainment at the time the contract is entered into.

Par. 12. All payments of brokerage fees made by respondents as
hereinabove set forth are made as a part of a general plan or scheme
which contemplates and results in payment of brokerage fees from
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the seller {o the buyer through the respondent Oliver Brothers, Inc.,
and which enables the buyers to secure discounts in price from the
sellers under the guise of brokerage payments.

CONCLUSION

The Commission concludes that the respondents Globe Crayon
Company, Inc., E. V. Crandall Oil & Putty Manufacturing Com-
pany, Inc., Charles F. Baker & Company, Inc., Keystone Emery
Mills and James Corner & Sons, have violated and are violating
Subsection C, section 2 of the Clayton Act as amended, by paying
fees and commissions as brokerage to respondent Oliver Drothers,
Inc., in the sale of commodities to respondent buyers and other buy-
ers, with knowledge of the fact that such fees and commissions were
and are intended to be and were and are being paid over by said
respondent Oliver Brothers, Inc. to said buyers.

The Commission further concludes that respondents W. D. Allen
Manufacturing Company, Black Hardware Company, Jacobi Hard-
ware Company, Matthews & Boucher, Charlotte Supply Company
and Virginia-Carolina Hardware Company have violated and are
violating the provisions of Subsection C, section 2 of the said statute, .
by receiving and accepting fees and commissions paid as brokerage
by said respondent sellers and other sellers, in connection with the
purchase of commodities by said buyers through respondent Oliver
Brothers, Inc.

The Commission further concludes that respondent Oliver
Brothers, Inc. has violated and is violating the provisions of subsec-
tion C, section 2 of said statute, by receiving such fees and commis-
sions as brokerage from respondent sellers and transmitting and
paying over the same to respondent buyers; further, that said re-
spondent Oliver Brothers, Inc. is the instrumentality and means by
which respondent sellers unlawfully are enabled to make payment
of such fees and commissions as brokerage to respondent buyers,
and by which respondent buyers are enabled to receive and accept
the same.

The Commission further concludes that the violations of said
statute referred to are in pursuance of a general plan ‘and scheme
whereby fees and commissions paid by the sellers are made available
to and transmitted to the buyers.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answers of the
respondents and the stipulations as to certain facts entered into by
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counsel for the Commission and said respondents, in which stipula-
tions and answers respondents admitted certain facts contained in the
said complaint and certain other facts before the Commission in this
and another proceeding and waived formal hearings herein and
agreed that without further evidence or other intervening procedure
the Commission might proceed to dispose of this proceeding. And
the Commission having made its findings as to the facts and its con-
clusion that said respondents had violated and were violating the
provisions of subsection C, section 2 of an Act of Congress approved
October 15, 1914, entitled “An Act to supplement existing laws against
unlawful restraints and monopolies, and for other purposes” as
amended by an Act of Congress approved June 19, 1936, entitled
“An Act to amend section 2 of the act entitled ‘An Act to supplement
existing laws against unlawful restraints and monopolies’ approved
October 15, 1914, as amended (U. S. C. title 15, sec. 13), and for other
purposes.”

1t is ordered, That respondents Globe Crayon Company, Inc., E. V.
Crandall Oil & Putty Manufacturing Company, Inc., Charles F.
Baker & Company, Inc., Keystone Emery Mills and James Corner &
Sons, and their officers, representatives, agents and employees, in con-
nection with the offering for sale, sale and distribution of commodi-
ties in interstate commerce or in the District of Columbia, do forth-
with cease and desist from paying or granting to respondent Oliver
Brothers, Inc. any fee or commission on sales of commodities, as
brokerage or as an allpwance in lieu thereof, which fee or commis-
sion is intended to be paid over or which is in fact subsequently to
be paid over, in whole or in part, by said respondent Oliver Brothers,
Inc. to any purchaser of such commodities.

It is further ordered, That respondents W. D. Allen Manufactur-
ing Company, Black Hardware Company, Jacobi Hardware Com-
pany, Matthews & Boucher, Charlotte Supply Company and Vir-
ginia-Carolina Hardware Company, and their officers, representa-
tives, agents and employees, in connection with the purchase of com-
modities in interstate commerce or in the District of Columbia, do
forthwith, cease and desist from accepting or receiving from respond-
ent Oliver Brothers, Inc., any fee or commission which has been
paid or granted to said Oliver Brothers, Inc., as brokerage or as an
allowance in lieu thereof, by a seller of commodities on sales made
by such seller to said respondents.

It is further ordered, That respondent Oliver Brothers, Inc., its
officers, representatives, agents, and employees, in connection with
the purchase or sale of commodities in interstate commerce or in the
District of Columbia, do forthwith cease and desist from:
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1. Receiving or accepting any fee or commission, as brokerage or
as an allowance in lieu thereof, from any seller of commodities, which
fee or commission is intended to be paid over to the purchaser of
such commodities, or which is to be applied for the use and benefit
of such purchaser;

2. Paying or granting to any purchaser of commodities any fee or
commission received or accepted by said Oliver Brothers, Inc., as
brokerage or an allowance in lieu thereof, from the seller of such
commodities,

It i3 further ordered, That the respondents and each of them shall
within 90 days after service upon them of this order file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.
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I~ TuE MATTER OF

WORTHMORE SALES PROMOTION SERVICE,
INCORPORATED

COMPLAINT, FINDINGS, AND ORDER IN REFARD TO THE ALLEGED VIOLATION OF
SEC. b OF AN ACT OF CONGRYENS APPROVED SEPT, 26, 1914

Docket 2946. Complaint, Oct. 15, 1936—Decision, Jan. 4, 1938

Where a corporation engaged in manufacture and printing of sales promotion
or trade cards, arranged for recording or punching out thereon purchases of
customers or consumers to whom distributed, and in sale and distribution
thereof to retail merchants in the various States, in competition with con-
cerns making and distributing trading stamps and other trade booster
cards which did not involve lot or chance feature, and including 99¢ and
other price concession cards and premium coupons—

Sold, distributed, and supplied cards, as aforesaid described, so designed and
arranged as to confer upon the customer-holders of such used-up or punched-
out cards amounts in trade ranging from 20¢ to $5.00 or $10.00, in accord-
ance with concealed legend under card’s secret panel and particular style
of card employed, and furnished therewith, to retail merchant customers,
variouns display posters and advertisements and card punch, for their use
in distributing and making use of such cards, and thereby knowingly sup-
plied to and placed in the hands of others means of operating lotteries,
games of chance, and gift enterprises in the use, without alteration or
rearrangement, of such cards, sales booster plans or schemes, in competi-
tion with those who are opposed to such methods and refrain therefrom ;

With effect of inducing many of the consuming public to deal with or purchase
merchandise from retailers using its aforesald cards in preference to those
using sales booster plans or schemes or devices which have connected
therewith no element of lot or chance, and with result that many retailers
were induced to buy its said cards in preference to those of competitors,
such refraining competitors as aforesaid were thereby put to competitive
disadvantage, sale of competing sales plans or sales promotion schemes or
premium cards or coupons by competitors was injuriously affected, to the
prejudice and injury of the public and competitors, and there was a restrajnt
upon and a detriment to the freedom of fair and legitimate competition :

Held, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition,

Before Mr. Miles J. Furnas, trial examiner.
Mr. Henry C. Lank and Mr. P, C. Kolinski for the Commission.
Nash & Donnelly, of Chicago, 111, for respondent.
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COMPLAINT

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission having reason to believe that Worthmore
Sales Promotion Service, Incorporated, a corporation, hereinafter
referred to as respondent, has been and is using unfair methods of
competition in commerce, as “commerce” is defined in said act of
Congress, and it appearing to said Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

Paracrara 1. The respondent, Worthmore Sales Promotion Serv-
ice, Incorporated, is a corporation organized and operating under the
laws of the State of Illinois, with its principal office and place of
business located at 6256 Champlain Avenue, Chicago, Ill. The
respondent is now and for more than one year last past has been
engaged in the manufacture of sales promotion cards and in the sale
and distribution thereof to retail merchants, located at points in the
various States of the United States, and causes and has caused its
said products, when so sold, to be transported from its principal
place of business in the city of Chicago, State of Illinois, to pur-
chasers thereof in other States of the United States at their respec-
tive places of business; and there is now, and has been for more than
one year last past, a course of trade and commerce by said respond-
ent in such sales promotion cards between and among the States of
the United States. In the course and conduct of said business,
respondent is in competition with other corporations and with part-
nerships and with individuals engaged in the manufacture of sales
promotion cards, trade cards, discount cards, premium cards,
coupons, and trading stamps, and in the sale and distribution thereof
in commerce between and among the various States of the United
States.

Par. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells and has sold cards so designed
and arranged as to involve the use of a lottery scheme or gift enter-
prise when used by retail merchants in promoting and increasing
sales of their merchandise to the consuming public.

The respondent manufactures and distributes several groups of
sales promotion cards, but they all involve the same lottery scheme
or gift enterprise and vary only in detail. The sales promotion cards
in one such group are herein described for the purpose of showing
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arrangement, design, and principle involved. On the front, such
cards are as follows:

55555555555 555055550855
10

15 KEEP TIIIS TREASURE CARD

15 YOU MAY WIN up to $5.00 10

15 . (10

15 Under this SECRET PANEL 10

$ IS YOUR AWARD : $

15 Warning! Void if Opened 10

15 10

15 NO BLANKS—EVERY CARD A WINNER 10

(Read Rules On Other Side)
15 10
15 15 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10

Under the secret panel is the following:

When Properly Punched, Good for

20 Cents

IN TRADE
The secret panel referred to on the said card is partially perforated
to indicate where it may be opened, but until the said panel is opened,
the legend thereunder is eflectively concealed from the holder of the
said card. The said legends under the secret panel vary in amount
from twenty cents to five dollars. The legend under the secret panel
is effectively concealed until the panel has been opened and the
amount which the holder of said card will receive in trade is thus
determined wholly by lot or chance. On the reverse or back of the
said sales promotion cards is the following language:
: NO BLANKS—AWARDS UP TO $5.00

These awards are given in appreciation of your patronuge. When thig card
is fully punched, present same to us intact. We will then open the SECRET
PANEL. You will recelve the award printed thereon ABSOLUTELY FREE.
SHOULD YOU OPEN THE SECRET PANEIL, THIS CARD BECOMES VOID.

BUY ALL YOUR NEEDS FROM US—YOU MAY BE A BIG WINNER

(MERCHANT’S ADVERTISEMENT)

Other cards manufactured and distributed by the respondent pro-
vide for recording the sale of $10.00 worth of merchandise by the
numbers arranged around the border of the card and provide for
the winning of amounts up to $10.00 by the legends under the secret
panel. In some groups, the legends begin with 20 cents and go to
$10.00, and in other groups, they begin with 40 cents and go to $10.00.

Respondent furnishes the retail merchants with various display
posters and advertisements to be used by said retail merchants in
distributing and using said cards.
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Par. 3. The retail merchants to whom respondent sells assortments
of said sales promotion cards, distribute the same to their customers
and prospective customers and honor the awards as shown under the
secret panel of said cards. One method advocated or suggested by
respondent and used by a substantial number of retail merchant cus-
tomers is as follows: The cards are distributed free to customers and
prospective customers of said retail merchants and when purchases
are made, punches corresponding to the amount of such purchases
are made around the margin of said card and when all the numbers
around the margin of said card are punched, the secret panel is
opened and the customer is entitled to merchandise of the said mer-
chant in the amount shown by the legend under the said secret panel,
free of charge.

Par. 4. There are in competition with respondent, various manu-
facturers and distributors of sales promotion cards, premium cards,
price concession cards, coupons, and trading stamps, which when
used by retail merchants do not involve a lottery scheme or gift
enterprise. By reason of the lottery scheme or gift enterprise con-
nected with the distribution and use of the respondent’s said cards,
many retail merchants are induced to purchase respondent’s said
cards in preference to the devices manufactured and distributed by
respondent’s competitors and trade is thus diverted to respondent
from its said competitors.

Par. 5. The consuming public are induced to deal with or pur-
chase merchandise from retail merchants, using respondent’s cards
in preference to retail merchants using the devices of respondent’s
competitors, because of the lottery scheme or gift enterprise con-
nected with respondent’s said cards. By reason thereof, retail mer-
chants are induced to purchase respondent’s said cards in preference
to devices of respondent’s competitors and trade is thus diverted
to respondent from its said competitors.

Par. 6. The use by the respondent of said method in designing
and arranging its said cards is a practice of the sort which the
common law and criminal statutes have long deemed contrary to
public policy; and is contrary to an established public policy of the
Government of the United States. The use by respondent of said
method has a dangerous tendency unduly to hinder competition or
create monopoly in this, to wit: That the use thereof has a tendency
and capacity to exclude competitors who do not adopt and use the
same method or an equivalent or similar method involving the same
or an equivalent of similar element of chance, lottery scheme, or gift
enterprise.
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Many persons, firms, and corporations who make and sell various
cards or devices for promoting or increasing sales of retail mer-
chants are unwilling to offer for sale or sell cards or devices so
designed and arranged as above alleged or otherwise designed and
arranged as to involve a game of chance, lottery scheme or gift
enterprise and such competitors refrain therefrom.

Par. 7. The respondent, in shipping the said cards to its cus-
tomers, assorts and packs them so that such customers know the
amount of award stated under the secret panel, thus the retail
merchants to whom respondent sells its cards are enabled to per-
petrate a fraud on their customers. This practice has the capacity
and tendency to induce and does induce retail merchants to purchase
respondent’s said cards in preference to cards or devices of respond-
ent’s competitors.

Par. 8. The aforesaid method, acts, and practices of the
respondent are all to the prejudice of the public and respondent’s
competitors, as hereinabove alleged. Said method, acts, and prac-
tices constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress, entitled
“An Act to create a Federal Trade Commission, to define its powers
and daties, and for other purposes,” approved September 26, 1914.

Report, F1npiNes as To THE Facts, aND ORpER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, on October 15, 1936, issued and served
complaint in this proceeding upon respondent, Worthmore Sales
Promotion Service, Incorporated, charging it with the use of unfair
methods of competition in commerce in violation of the provisions of
said act. After the issuance of said complaint, and the filing of
respondent’s answer thereto, testimony and other evidence in sup-
port of the allegations of said complaint were introduced by Henry C.
Lank, counsel for the Commission, and in opposition thereto by John
A. Nash, counsel for the respondent, before Miles J. Furnas, an
examiner of the Commission theretofore duly designated by it. Said
testimony and other evidence were duly recorded and filed in the
office of the Commission. Thereafter, the proceeding regularly came
on for final hearing before the Commission on the said complaint, the
answer thereto, testimony and other evidence, briefs in support of
the complaint and in opposition thereto, and the oral argument of
counsel aforesaid; and the Commission, having duly considered the
matter and being now fully advised in the premises, finds that this
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proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

ParacrarH 1. The respondent, Worthmore Sales Promotion Serv-
ice, Incorporated, is a corporation, organized and operating under
the laws of the State of Illinois, with its principal office and place
of business located at 6256 Champlain Avenue, Chicago, Ill. The
respondent is now, and for two years last past has been, engaged in
the manufacture and printing of sales promotion cards or trade cards,
and in the sale and distribution thereof to retail merchants located
at points in the various States of the United States, and causes, and
has caused, its said product, when so sold, to be transported from
its principal place of business in the city of Chicago, State of Iilinois,
to purchasers thereof in other States of the United States at their
respective places of business, and there is now, and has been for two
Years last past, a course of trade and commerce by said respondent in
such sales promotion cards or trade cards between and among the
States of the United States.

Par. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells, and has sold, cards so designed
and arranged as to involve the use of a lottery scheme or gift enter-
prise when used by retail merchants in promoting and increasing
sales of the merchandise of such retail merchants to the consuming
public. The respondent, at the time it commenced business, manu-
factured and distributed a sales promotion or trade card, the front
of which was substantially as follows:

556565 655605 6505650550505 66 05 65 5
15 KEEP THIS TREASURE CARD 10
15 YOU MAY WIN up to $5.00 10
15 10
15 Under this SECRET PANEL 10
$ IS YOUR AWARD $
15 Warning! Void if Opened 10
15 10
15 NO BLANKS—EVERY CARD A WINNER 10
(Read Rules On Other Side)
15 10
15 15 10 10 10 10 10 10 10 10 10 10 10 10 10 1010 10 10

Under the secret panel is the following:
‘When Properly Punched, Good for
20 Cents
IN TRADE
160451°~—39—voL. 26——17
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The secret panel referred to on the said card was partially perfo-
rated to indicate where it might be opened, but until said panel was
opened, the legend thereunder was effectively concealed from the
holder of said card. The said legends under the secret panel varied
in amount from 20¢ to $5.00, Thus, the amount which the holder of
said card would receive in trade was determined wholly by lot or
chance.

On the reverse or back of said sales promotion cards was the fol-
lowing :

NO BLANKS—AWARDS TP TO $5.00

These awards are given in appreciation of your patronage. When this card
is fully punched, present same to us intact. We will then open the SECRET
PANEL. You will receive the award printed thereon ABSOLUTELY FREE.
SHOULD YOU OPEN THE SECRET PANEL, THIS CARD BECOMES VOID.

BUY ALL YOUR NEEDS FROM US—YOU MAY BE A BIG WINNER
(MERCHANT'S ADVERTISEMENT)

This particular card was discontinued some time prior to the tak-
ing of testimony in this case. The respondent, however, has manu-
factured and distributed, and is manufacturing and distributing,
various cards identical in principle but varying somewhat in detail.
On some of the cards which the respondent manufactures and dis-
tributes the “secret panel” is referred to by the respondent as “mys-
tery star.,” Other cards are referred to by respondent as “play
ball” coupons.

Some of the cards manufactured and distributed by the respond-
ent provide for the recording and sale of $10.00 worth of merchan-
dise by the numbers arranged around the border of the card and
provide for the winning of amounts up to $10.00 by the legends under
-the secret panel. In some groups, the legends begin with 20¢ and
go to $10.00 and in other groups they begin with 40¢ and go to $10.00.

Respondent furnishes its retail merchant customers with various
display posters and advertisements to be used by said retail mer-
chants in distributing and using said cards, and also furnishes such
customers with a punch for punching or cancelling the numbers ar-
ranged around the border of the said cards.

The retail merchants to whom respondent sells, and has sold, as-
sortments of said sales promotion cards or trade cards, distribute
the same to their customers and prospective customers, and honor
the awards as shown under the secret panel of said cards. One
method advocated or suggested by respondent and used by a sub-
stantial number of retail merchant customers of respondent is as
follows: The cards are distributed free to customers and prospective

o
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customers of said retail merchants and when purchases are made
numbers corresponding to the amount of such purchase are punched
from the margin of said card and when all the numbers around the
margin of said card are punched the secret panel is opened and the
customer is entitled to merchandise of the said merchant in the
amount shown by the legend under the secret panel, without addi-
tional charge.

Par. 8. Employees or officers of concerns manufacturing and dis-
tributing trading stamps and other trade booster cards not involv-
ing a lot or chance feature were called as witnesses and testified in
this matter. The Commission finds that manufacturers and dis-
tributors of trading stamps, 99¢ and other price concession cards,
and premium coupons are in competition with the respondent and
the business of such concerns is competitive with the business of the
respondent. Retail merchants desiring to install some plan by which
to boost sales of their merchandise cannot use more than one type of
sales promotion or price concession card or coupon at the same time
and retail merchants purchasing respondent’s merchandise are not
then in the market for other trade booster schemes or plans which
do not involve a lot or chance feature.

The lot or chance feature connected with respondent’s cards has
the capacity to and does induce many of the consuming public to
deal with or purchase merchandise from retail merchants using re-
Spondent’s cards in preference to retail merchants using the sales
booster schemes or plans or devices of respondent’s competitors which
have connected with them no element of lot or chance and by reason
of this last mentioned fact many retail merchants are induced to
burchase respondent’s said cards in preference to devices or plans
of respondent’s competitors, and trade is thus diverted to respondent
from its said competitors.

Par. 4. The use of respondent’s cards by retail merchants by the
Imethods described herein constitutes a lottery, game of chance, or
gift enterprise. The Commission finds that competitors of respond-
€nt are opposed to such methods and refrain therefrom. Such com-
betitors are thereby put to a competitive disadvantage.

Par. 5. The respondent, in selling and distributing said cards,
hag knowledge that they are, and will be, used by its customers in
the operation of a lottery, game of chance, or gift enterprise. The
respondent thus supplies to and places in the hands of others the
Ieans of operating lotteries, games of chance and gift enterprises.
The sale and distribution of such cards by the respondent injuriously
affects the sale of competing sales plans or sales promotion schemes
Or premium cards or coupons by competitors of respondent, and the
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use of such methods by the respondent in the sale and distribution
of its merchandise is prejudicial and injurious to the public and to
respondent’s competitors, and is a restraint upon, and a detriment
to, the freedom of fair and legitimate competition.

Par. 6. The assortments purchased from the respondent by retail
dealers are usually of 500 cards, although it is not unusual for a
merchant to purchase an assortment consisting of 1,000 cards and
while the exact extent of respondent’s business was not shown, an
officer of the respondent was called and testified as a witness, and
the Commission finds that respondent had approximately 125 part-
time salesmen and that at the time of the hearing respondent was
receiving from 350 to 400 orders per month; that respondent’s cus-
tomers are located in practically all of the States of the United
States.

CONCLUSION

The aforesaid acts and practices of respondent, Worthmore Sales
Promotion Service, Incorporated, are to the prejudice of the public
and of respondent’s competitors, and are unfair methods of compe-
tition in commerce and constitute a violation of Section 5 of an Act
of Congress approved September 26, 1914, entitled “An Act to cre-
ate a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of re-
spondent, testimony and other evidence in support of the allegations
of the complaint and in opposition thereto taken before Miles J.
Furnas, an examiner of the Commission theretofore duly designated
by it, briefs of counsel filed herein and oral arguments of Henry C.
Lank, counsel for the Commission, and John A. Nash, counsel for the
respondent, and the Commission having made its findings as to the
facts and its conclusion that said respondent has violated the pro-
visions of an Act of Congress approved September 26, 1914, en-
titled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

It i3 ordered, That the respondent Worthmore Sales Promotion
Service, Incorporated, its officers, representatives, agents, and em-
ployees, in connection with the offering for sale, sale and distribu-
tion of sales promotion cards or trade cards in interstate commerce,
do cease and desist from:
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1. Selling and distributing sales promotion cards so designed
that their use by retail merchants constitutes or may constitute the
operation of a lottery, game of chance, or gift enterprise;

2. Supplying to or placing in the hands of retail merchants or
others sales promotion cards or sales booster plans or schemes which
are used or which may be used without alteration or rearrangement to
conduct a lottery, game of chance, or gift enterprise when distributed
to the consuming public.

1t is further ordered, That the respondent shall, within 30 days
after the service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which it has complied with the order to cease and desist hereinabove
set forth.
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I~ tHE MATTER OF

T. G. COOKE, TRADING AS INSTITUTE OF APPLIED
SCIENCE

COMPLAINT, FINDINGS, AND ORDER IN REGARD T0 THE ALLEGED VIOLATION OF
SEC. 5§ OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2731. Complainit, Fedb. 27, 1936—Decision, Jan. 5, 1938

Where an individual engaged In sale of certain correspondence courses per-
taining to the subject of Forensic Ballistics, as commonly known, and con-
sisting of three lessons which purported to tell the police officer proper
things to do and not to do at scene of crime, correct sclentific procedure
for examination of firearms and bullets in police laboratories, together
with list of necessary equipment for laboratory work, and, finally and
third, to tell expert in firearms identification how to conduct himself in
court, with statement of questions which would be asked by the lawyers
and certain citations from available authorities, Federal and State; in
advertising his aforesald courses in numerous newspapers, magazines, and
other periodicals of general circulation throughout the United States—

Represented to purchasing public that the same were full and complete courses
of instruction in “Finger Print Work, Bertillon Identification, Photography,
Ballistics and Secret Service Intelligence,” facts being they were neither
full and complete courses of Instruction in Ballistics nor in Forensic
Ballistics, but constituted, at most, incomplete outlines of latter subject
as commonly known, and contained very little, if any, information of value
to one desiring to become acquainted with former;

With effect of misleading purchasing public into erroneous belief that said
representations were true, and into purchasing its said courses of instruc-
tion In reliance thereon, and with capacity and tendency to mislead and
decelve substantial number of purchasing public into erroneous belief that
all of its said representations were true and into purchase of a substantial
amount of its said product on account of such beliefs, induced a8 aforesaid,
and with result that trade was diverted to it from those engaged in sale
and distribution of courses of instruction prepared, intended and sold for
substantially same purpose and use and who truthfully advertise their
products; to the injury of competitors in commerce:

Held, That such acts and practices were to the prejudice of the public and
competitors and constituted unfair methods of competition.

Before Mr. W. W. Skeppard, trial examiner.
Mr.T. H. Kennedy and Mr. Floyd O. Collins for the Commission.
Mr. Gustav E. Beerly, of Chicago, Ill., for respondent.

CoMPLAINT

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
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Federal Trade Commission, having reason to believe that T. G.
‘Cooke, hereinafter referred to as respondent, has been and now is
using unfair methods of competition in commerce as “commerce” is
defined in said act, and it appearing to the Commission that a pro-
ceeding by it in respect thereof would be in the public interest, hereby
issues its complaint, stating its charges in that respect as follows:

Paracrapi 1. Respondent acting individually and doing business
under the trade name of “Institute of Applied Science,” maintains his
office and principal place of business at 1920 Sunnyside Avenue, in
the city of Chicago, State of Illinois.

Par. 2. Respondent is now, and has been for more than one year
last past, engaged in conducting a business commonly known as a
correspondence school, which consists of the sale and delivery by
mail, and by other means of transportation, of certain courses of
instruction to subscribers or purchasers thereof located in States
other than the State of Illinois. After the said courses of instruc-
tion have been subscribed for or purchased, the respondent ships or
causes to be transported from his principal place of business in the
<ity of Chicago, State of Illinois, the printed matter, examination
questions, charts, information and paraphernalia comprising the said
course of instruction to the purchasers thereof located in States other
than the State of Illinois. Said subscribers or purchasers are mem-
bers of the general public and are hereinafter referred to as stu-
dents. In the course and conduct of his business, as aforesaid, re-
spondent is in substantial competition with other individuals, corpo-
rations, partnerships, and firms engaged in the sale and shipment in
interstate commerce, by mail and other means of transportation, of
courses of instruction to subscribers or purchasers thereof located in
the various States of the United States.

Par. 3. In the course and conduct of his business, as heretofore
described and alleged, the respondent caused to be prepared and
printed a textbook containing a series of three lessons which he en-
titled “FORENSIC BALLISTICS The Science of Examining Guns
and Ammunition in Crimes” and advertised, used and referred to
the same, in connection with soliciting the sale of, and in selling a
complete course of instruction in finger printing, as follows: “Low
Tuition Rates Still in Effect, Include Secret Service, Bertillon,
Photography and Ballistics Courses,” and in aid of his said business,
and in soliciting such sale, and in selling said course of instruction,
and for the purpose of inducing persons to enter into contracts with
him to enroll as students with him for this course of instruction,
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the respondent further, in his advertising literature, among other
things, stated and represented:

I am offering my complete course in Finger Print Work, including the
complete Finger Print Outfit, and all the other allied courses complete, for only
$70, payable $5 down and $5 per month for thirteen months.

This is indeed a low rate and is a real bargain for anyone interested in
getting into this work. Of course, if you enroll under the $70.00 price that is
all you will ever have to pay. After you are enrolled the price to you cannot
be raised.
and further, in connection therewith, the following:

When I receive your enrollment, I will send you our complete courses in
Secret Service, Bertillon Work, Photography and Ballistic Lessons without
any additional charge.
when in truth and in fact the said textbook does not deal with the
science of “Ballistics” and the instruction so advertised and im-
parted to students does not relate to that science, and when in fact
it contains many absurd and misleading statements as applied to the
science of ballistics and to a ballistician, and when the subject matter
of said textbook deals merely withi a very sketchy and meagre outline
of some of the basic principles of firearms identification and not with
the science of “Ballistics,” which is the science that deals with the
impact, path and velocity of projectiles.

Par. 4. The use of the word “ballistics,” in soliciting the sale of,
and in selling and furnishing said textbook and said course of
instruction, as heretofore described and alleged, is false and mis-
leading and has the tendency and capacity to confuse, mislead, and
deceive prospective students and in fact does deceive prospective stu-
dents and induce them to enroll and subscribe for respondent’s said
course, or courses, and has caused students to purchase respondent’s
said course, or courses, in such erroneous belief, and thereby unfairly
diverts trade to respondent from his said competitors, engaged in
the sale in interstate commerce of like or similar courses of instruc-
tion, and who do not make such misrepresentation or misuse of the
word or term “ballistics” in selling such course, or courses, in the
manner heretofore described and alleged in paragraph 3 herein;
and, thereby substantial injury is done by respondent to substantial
competition in interstate commerce. *

Par. 5. The acts, methods, and practices of respondent, as herein-
above alleged, described and set forth, are to the injury and preju-
dice of the public and to respondent’s competitors, and constitute
unfair methods of competition in interstate commerce within the
intent and meaning of Section 5 of an Act of Congress entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.
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Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission on February 27, 1936, issued and served its
complaint in this proceeding upon respondent, T. G. Cooke, doing
business under the trade name and style of Institute of Applied
Science, charging him with the use of unfair methods of competition
in commerce in violation of the provisions of said act. After the
issuance of said complaint, and the filing of respondent’s answer
thereto, testimony and other evidence in support of the allegations
of said complaint were introduced by Thomas G. Kennedy, attorney
for the Commission, before W, W, Sheppard, an examiner of the
Commission, theretofore duly designated by it, and in opposition to
the allegations of the complaint by Gustav E. Beerly, attorney for
the respondent; and said testimony and other evidence were duly
recorded and filed in the office of the Commission. Thereafter the
proceeding regularly came on for final hearing before the Commis-
sion on the said complaint, the answer thereto, testimony and other
evidence, brief in support of the complaint, respondent’s attorney
having advised the Commission that no brief would be filed on behalf
of the respondent and no oral argument would be requested, and the
Commission having duly considered the same, and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public, and makes this its findings as to the facts and its con-
clusions drawn therefrom:

FINDINGS AS TO THE FACTS

Paragraru 1. T. G. Cooke, acting individually, has been and is
now conducting a business known as a correspondence school. Re-
spondent conducts said business under the trade name of Institute of
Applied Science. For the purpose of conducting said business under
said trade name respondent maintains an office and place of business
at 1920 Sunnyside Avenue, in the city of Chicago, State of Illinois.
Said business consists of the sale and distribution of courses of in-
struction to subscribers or purchasers thereof, located in the various
States of the United States. When respondent makes a sale of said
courses of instruction, he causes the same to be shipped and trans-
ported from his place of business in the city of Chicago, State of
Illinois, to the purchasers thereof located in various States of the
United States other than the State of Illinois. Respondent does now,
and has for a number of years last past, maintained a constant cur-
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rent of trade and commerece in said courses of instruction among and
between the various States of the United States and the District of
Columbia.

Par. 2. There are now and have been for a number of years, num-
erous other individuals and numerous corporations, firms, and part-
nerships, engaged in the business of selling and transporting in in-
terstate commerce, courses of instruction similar to the courses sold
and distributed by respondent, and which courses of instruction are
sold and distributed for similar purposes for which respondent’s
courses of instruction are sold and distributed, and which are sold
to the same class of purchasers to whom respondent sells his courses
of instruction.

Par. 3. Respondent, in selling and offering for sale his courses of
instruction, advertises in numerous newspapers, magazines, and
other periodicals, of general circulation throughout the United
States, and in said advertising, among other things, represents:

T am offering my complete course in Finger Print Work, including the Com-
plete Finger Print Outfit, and all the other allied courses complete, for only
$70, payable §5 down and $5 per month for thirteen months,

This is indeed a low rate and is a real bargain for anyone interested ip
getting into this work. Of course, if you enroll under the $70 price that Is
all you will ever have to pay. After you are enrolled the price to you can-
not be raised.

When I receive your entollment, I will send you our complete courses in
Secret Service, Bertillon Work, Photography and Ballistic Lessons without

any additional charge.

Furnish you with a full and complete course of instructions in FINGER
PRINT WORK, BERTILLON IDENTIFICATION, PHOTOGRAPHY, BALLIS-
TICS AND SECRET SERVICE INTELLIGENCE,.

By said statements in said advertising respondent represents to the
purchasing public that the courses of instruction sold by respondent
are full and complete courses of instruction in Finger Print Work,
Bertillon Identification, Photography, Ballistics and Secret Service
Intelligence. .

Par. 4. The terms “Ballistics,” “Forensic Ballistics,” and “Fire-
arms Identification” have distinet different technical meanings but
they are generally used interchangeably by the general public, and
very often by technicians and experts. To the layman and general
public the terms are practically synonymous.

Said courses of instruction sold by respondent consist of three
lessons. Lesson No. 1 purports to tell the police officer the proper
things to do and the things not to do at the scene of a crime. Lesson
No. 2 purports to tell police officers the correct scientific procedure
for the examination of firearms and bullets in their laboratories, and
this lesson lists the necessary equipment for laboratory work., Lesson
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No. 8 purports to tell the expert in firearms identification how to
conduct himself in court and what questions will be asked by the
lawyers on both sides and gives certain citations from available au-
thorities, both Federal and State.

Par. 5. The representations made and being made by respondent
in selling and offering for sale said courses of instruction, wherein
respondent represents the courses to be full and complete courses in
ballistics, or forensic ballistics, are false and misleading. Said rep-
resentations had, and now have, the tendency and effect to, and did,
and do, mislead the purchasing public into the erroneous belief that
said representations are true and lead them into purchasing respond-
ent’s courses of instruction relying upon said representations. In
truth and in fact the courses sold by respondent are not full and
complete courses of instruction in ballistics, neither are they full
and complete courses of instruction in forensic ballistics. Insofar
as the subjects of ballistics and forensic ballistics are concerned, re-
spondent’s courses are far from complete. The most that can be
said of them is that they are incomplete outlines of what is com-
monly known as forensic ballistics and contain very little, if any,
information which would be of value to one desiring to become
acquainted with the science of ballistics.

Par. 6. The statement and representations made by respondent in
describing the courses of instruction and the contents of same had,
and now have, a capacity and tendency to mislead and deceive a sub-
stantial number of the purchasing public into the erroneous belief
that all of the said representations are true, and into the purchase of
a substantial amount of respondent’s product on account of such
beliefs induced by the respondent’s representations as above set out.
As a result thereof, trade has been diverted to respondent from in-
dividuals and from firms, corporations, and partnerships likewise
engaged in the business of selling and distributing courses of in-
struction, prepared, intended, and sold for substantially the same
purpose and use for which respondent’s courses of instruction are
sold, and who truthfully advertise their products. As a consequence
thereof, injury has been, and is now being, done by respondent to
competitors in commerce among and between the various States
of the United States and the District of Columbia.

CONCLUSION

The aforesaid acts and practices of respondent, T, G. Cooke, trad-
ing under the style and firm name of Institute of Applied Science,
are to the prejudice of the public and of respondent’s competitors,
and constitute unfair methods of competition in commerce, within
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the intent and meaning of Section 5 of an Act of Congress, ap-
proved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of re-
spondent, testimony and other evidence taken before W. W. Shep-
pard, an examiner of the Commission theretofore duly designated
by it, in support of the allegations of said complaint and in opposi-
tion thereto by Thomas H. Kennedy, counsel for the Commission,
and by Gustav E. Beerly, counsel for respondent, and brief filed
herein by Floyd O. Collins, counsel for the Commission, counsel
for the respondent having advised the Cornmission that no brief
would be filed in behalf of respondent and that no oral argument
was desired, and the Commission having made its findings as to the
facts and its conclusion that said respondent has violated the pro-
visions of an Act of Congress approved September 26, 1914, entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.”

1t is ordered, That the respondent, T. G. Cooke, an individual,
trading as Institute of Applied Science, his representatives, agents,
and employees, in connection with the offering for sale, sale and
distribution of his courses of instruction in interstate commerce or
in the District of Columbia, do forthwith cease and desist from
representing directly or indirectly:

1. That said courses of instruction are full and complete courses
in the science of ballistics, or

2. That said courses of instruction are full and complete courses
in the science of forensic ballistics.

It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a re-
port in writing setting forth in detail the manner and form in which
he has complied with this order.
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IN T™aE MATTER OF

HARRY WEINBERG, TRADING AS NU-ART TAILORING

COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF

SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 3256. Complaint, Oct. 30, 1937—Decision, Jan. 5, 1938

Where an individual engaged in offer and sale of men’s clothing through travel-

ing salesmen or agents, whom he equipped with order blanks for taking
measurements of each purchaser and with samples of materials for pur-
chasers’ selection as to color, weave, and quality, and who recorded such
selections, along with purchasers’ measurements on aforesaid blanks and
forwarded orders, and were compensated by deposit required of pur-
chaser at such time, and, as thus engaged, in substantial competition with
others likewise engaged in selling and distributing men’s clothing in inter-
state commerce, and with many who likewise sell their clothing throflgh
salesmen or agents and have not adopted the below described acts, prac-
tices, and methods—

(a) Represented and implied to prospective purchasers that he would make

(d)

for and deliver to them made-to-measure or tailor-made garments and gar-
ments made from material of the color, weave and quality selected by
them from the samples exhibited by his said salesmen or agents, facts
being garments delivered, in many cases, were not tailor-made, as under-
stood by purchasing public, but “ready-made” or “hand-me-down” clothes
previously made without regard to individual measurements of purchaser
to whom they were eventually sold, garments, in some instances in which
in fact made to individual measurements of purchaser, did not fit in same
manner as made-to-measure or tailor-made garments, or at all, or with
any reasonable relation to individual to whom they were delivered, due to
lack of experience and skill on part of salesman or agent in making and
taking measurements, etc., or lack of skill on part of workman making
the clothing, and, In many instances, were so cut and constructed that it
was not possible for expert tailors to alter them so as to fit the purchaser,
and, in many instances, garments were made from material which was dif-
ferent in color and weave from, and substantially inferior in quality to,
material selected by customer;

Represented, from time to time, to prospective purchasers, that delivery of
the garment ordered would be made to purchaser by one of his salesmen
or agents in person, so as to afford former opportunity to inspect the same
as to material from which made and as to its fit prior to paying balance of
purchase money due, and, in many instances, that well-known men in
purchaser’s community had bought clothing from him and that they were
satisfied therewith and had indorsed the same, facts being that, in prac-
tically every instance, garment was shipped to purchaser by express, cash
on delivery for balance of purchase money, with no inspection permitted
and with no opportunity to inspect clothing prior to payment of such
balance, and representation as to purchases by well-known men in particu-
lar customer’s community were false;
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(c) Represented, in many instances, that he contemplated opening a loeal store
and that only a limited number of suits were being sold in the vicinity at
greatly reduced prices for introductory and advertising purposes, and that
no additional charge would be made for shipping, and that price paid
included extra pair of trousers, and customer would be extended privilege
of making payment for garment ordered on installment plan, facts being
such various representations as above set forth, as variously made from
time to time, were each and all false; and

(@) Failed and refused to deliver to purchasers making complaint to him by
reason of garments’ failure to fit or his failure to make same from material
selected by purchaser, or for any other reason, garment that would fit,
made from material selected, and refused to return to purchaser entire
amount of purchase price paid;

With effect of misleading and deceiving many purchasers and causing them
erroneously to belleve that garments sold by him were made-to-measure
or tailor-made clothing, as understood by purchasing public, and that they
would be made from materials selected by purchaser from samples sub-
mitted by salesmen or agents, and be delivered by person taking order,
with inspection permitted prior to payment of balance, and that other
representations above set out were true, and that promises made by him
would be fulfilled, and of thereby giving him an unfair advantage over
his competitors through causing many prospective purchasers to buy
clothing from him in Interstate commerce, in preference to purchasing
same from competitors who have not resorted to such acts and practices;
to their substantial injury and that of public:

Held, That such acts and practices were to the prejudice of the public and
competitors and constituted unfair methods of competition.

Mr, Joseph C. Fehr for the Commission.
CoOMPLAINT

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Harry
Weinberg, trading and doing business under the name Nu-Art Tailor-
ing Company, hereinafter referred to as respondent, has been and is
using unfair methods of competition in commerce, as “commerce” is
defined in said act, and it appearing to said Commission that a pro-
ceeding by it in respect thereof would be in the public interest, hereby
issues its complaint stating its charges in that respect as follows:

ParacrapH 1. Respondent Harry Weinberg is an individual
engaged in the business of offering for sale and selling men’s cloth-
ing through salesmen or agents who travel throughout the United
States solicting and accepting orders for such clothing. Respondent
has his office and principal place of business at 818 Broadway, New
York, N, Y.
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Respondent causes his said clothing, when sold, to be transported
from his said place of business in the city of New York, N. Y., into
and across the several States of the United States to the purchasers
thereof located at various points in the said several States of the
United States, other than the State of New York, and in the District
of Columbia.

Respondent, in the course and conduct of his business in said com-
merce, as aforesaid, is in substantial competition with other individ-
nals and with corporations, associations, and partnerships engaged
in commerce between and among the several States of the United
States in the business of selling and distributing men’s clothing.
Among the competitors of respondent are many who sell their cloth-
ing in said commerce through salesmen or agents and who do not
use the acts, practices, and methods in the sale thereof used by the
respondent in the sale of his clothing as hereinafter alleged.

Par. 2. Respondent, in the course and conduct of his business, as
aforesaid, employs approximately twenty salesmen or agents located
at various points in the United States to solicit and accept orders for
his said clothing. These salesmen or agents are equipped by the
respondent with order blanks, containing spaces for the taking of
the individual measurements of each purchaser, and with samples of
materials from which the purchasers make selections as to color,
weave, and quality of the material from which the garment ordered
ig to be made. The prices at which said clothing is sold vary accord-
ing to the quality of the material selected, and the said salesmen or
agents collect from the purchasers of said clothing a substantial part
of the agreed purchase price at the time that the order is accepted
and the balance of the purchase price is to be paid when the purchase
is delivered. When a salesman or agent sells a garment, such sales-
man or agent takes the measurements of the purchaser and places this
and other information regarding the weight, height, general build,
and appearance, etc., of the purchaser, together with a number iden-
tifying the material selected by the purchaser, on one of said order
blanks and forwards the same to the respondent at his said place of
business in New York, N. Y., where the garment ordered is pur-
portedly made from the material selected to the individual measure-
ments of the purchaser of the garment.

Par. 3. Made-to-measure or tailor-made clothing is understood by
the trade and purchasing public generally to be and mean garments
which are cut and made to the individual measurements of the person
for whom intended. In order to make a made-to-measure or tailor-
made garment, as understood by the trade and purchasing public, it
is necessary and essential that a person, experienced and skilled in
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taking and making measurements for such garments, measure the
person for whom the garment is to be made, so as to convey to the
tailor actually making the garment accurate and exact measurements
regarding the weight, height, general build, and appearance, etc., of
the person measured. There exists among the purchasing public the
belief that made-to-measure or tailor-made garments fit with more
accuracy than do garments which are not so made and there exists a
preference on the part of a substantial portion of the purchasing
public for made-to-measure or tailor-made garments.

Par. 4. Respondent, in the course and conduct of his business, and
by the means and in the manner aforesaid, represents and implies to
prospective purchasers of his said clothing that he will make for, and
deliver to, purchasers of his clothing made-to-measure or tailor-made
garments made from material of the color, weave, and quality selected
by purchasers from the samples exhibited by his salesmen or agents.
In truth and in fact, in many instances, the garments delivered by
the respondent to purchasers are not made-to-measure or tailor-made
garments, as that term is understood by the purchasing public, as
hereinabove set out, but are “ready-made” or “hand-me-down” gar-
ments having been previously manufactured without regard to the
individual measurements of the purchaser to whom the garment is
eventually sold. In some instances the garments are made to the
individual measurements of the purchaser but, because of the lack of
experience and skill on the part of the salesmen or agents of respond-
ent in making and taking measurements and securing accurate
information regarding the weight, height, general build, and appear-
ance, etc., of the purchasers or because of the lack of skill on the
part of the workmen making the garments, the garments delivered
do not fit in the same manner as made-to-measure or tailor-made gar-
ments and, in some instances, do not fit at all or with any reasonable
relation to. the individual to whom they are delivered. In many
instances, the garments delivered to purchasers are so cut and con-
structed that it is not possible for expert tailors by alteration to
make them fit.

Par. 5. Respondent, in the course and conduct of his business, as
aforesaid, represents to purchasers of his said clothing that he will
make for, and deliver to, them garments made from materials of the
color, weave, and quality selected by such purchasers from the sam-
ples furnished to said salesmen or agents by the respondent and by
said salesmen or agents exhibited to said purchasers.

In truth and fact, in many instances, respondent does not deliver
to a purchaser a garment made from the material selected by such
purchaser, but delivers a garment made from a material which he
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has substituted for the material selected by the purchaser and which
is different in color and weave from, and substantially inferior in
quality to, the material selected by the customer.

Par. 6. Respondent, in the course and conduct of his business,
as aforesaid, in many instances, represents to prospective purchasers
that delivery of the garment ordered will be made to the purchaser
by the salesman or agent in person so as to afford such purchaser an
opportunity to inspect the garment ordered as to the material from
which made and as to its fit prior to the time that payment is made
of the balance of the purchase money due the respondent. In truth
and in fact, the garment, in practically every instance, is shipped to
the purchaser by express, cash on delivery for the balance of the
purchase money, with no inspection permitted, and the purchaser
does not have an opportunity to inspect the garment prior to the
payment of the balance of the purchase price due.

Par. 7. In many instances, the representation is made to prospec-
tive purchasers that well-known men in the purchaser’s community
have purchased garments from the respondent and they are satisfied
and have endorsed said clothing, when such is not a fact. In many
instances, the representation is made that the respondent contem-
plates the opening of a local store and that only a limited number of
suits are being sold in the vicinity at greatly reduced prices for in-
troductory and advertising purposes, when such is not a fact. In
many instances, the representation is made that no additional charge
will be made for shipping, when such is not a fact. In many in-
stances, it is represented that the price paid for the suit includes an
extra pair of trousers, when such is not a fact. In many instances,
respondent represents that the customer will be extended the privi-
lege of making payment for the garment ordered on the instalment
plan, when such is not a fact.

Par. 8. When complaint is made to the respondent by a purchaser
because of the failure of the garment to fit, or because respondent
failed to make the garment from the material selected by the pur-
chaser, or for any other reason, the respondent fails and refuses to
deliver to such purchaser a garment that will fit made from the ma-
terial selected and refuses to return to the purchaser the entire
amount of the purchase price paid.

Par. 9. The aforesaid acts, practices, and methods of the respond-
ent have the capacity and tendency to and do mislead and deceive
many purchasers and cause them erroneously to believe that the gar-
ments sold by the respondent are made-to-measure or tailor-made
garments, as those terms are understood by the purchasing public;

that the garments ordered will be made from the material selected
160451™—39—vor, 26—-18
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by the purchaser from samples submitted by the salesmen or agents,
and will be delivered by the person taking the order, and that inspec-
tion will be permitted prior to the payment of the balance of the pur-
chase money to the respondent, and that the other representations
hereinabove set out are true, and that the promises made by the re-
spondent will be fulfilled. Said acts, practices, and methods have
the capacity and tendency to and do cause many prospective pur-
chasers, because of said erroneous beliefs, to purchase clothing from
the respondent, thereby unfairly diverting trade in said commerce
to the respondent from his competitors who do not use the acts,
practices, and methods used by the respondent, hereinabove alleged,
to the substantial injury of said competitors in said commerce and
to the injury of the public.

Par. 10. The above alleged acts, practices, and methods of the
respondent are all to the injury and prejudice of the public and of
respondent’s competitors and constitute unfair methods of competi-
tion in commerce within the intent and meaning of Section 5 of the
Act of Congress, approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

Report, FINpINGS As TO THE Facrts, aND ORrpER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission on October 80, 1937, issued, and on
November 1, 1937, served, its complaint in this proceeding upon
respondent Harry Weinberg, trading and doing business under the
name Nu-Art Tailoring Company, charging him with the use of
unfair methods of competition in commerce in violation of the pro-
visions of said act. After the issuance of said complaint, and after
the expiration of the time within which respondent’s answer thereto
was due to be filed, the Commission, by order entered herein, ordered
that respondent’s time for filing answer be extended to December
31, 1937, and that respondent’s answer, dated December 4, 1937, be
filed herein, admitting all the material allegations of the complaint
to be true, waiving the taking of further evidence, and all other
intervening procedure, which said answer was duly filed in the office
of the Commission. Thereafter, this proceeding regularly came on
for final hearing before the Commission on the said complaint and
the answer thereto, briefs and oral arguments of counsel having been
waived, and the Commission having duly considered the same, and
being now fully advised in the premises, finds that this proceeding
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is in the interest of the public and makes this its findings as to the
facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

ParacrarH 1. Respondent Harry Weinberg is an individual
engaged in the business of offering for sale, and selling, men’s cloth-
ing, through salesmen or agents who travel throughout the United
States soliciting and accepting orders for such clothing. His office
and principal place of business is located at 818 Broadway, New
York, N. Y. Respondent has been trading and doing business under
the name Nu-Art Tailoring Company.

Respondent in the usual course of such business has constantly en-
gaged in interstate commerce, selling and shipping such clothing
from his place of business in New York, N. Y., to purchasers located
in various other States of the United States.

In the operation of his business as aforesaid, respondent comes into
substantial competition with others engaged in selling and distribut-
ing men’s clothing in interstate commerce. Among such competitors
are many who likewise sell their clothing through salesmen or agents,
and who have not adopted the acts, practices, and methods in the sale
thereof used by the respondent in the sale of his clothing as herein-’
after described.

Par. 2. Respondent employs approximately twenty salesmen or
agents located at various points in the United States to solicit and
accept orders for his clothing. By means of advertisements pub-
lished in various newspapers, particularly in the Western sections of
the United States, respondent contacts men who have had experience
in selling men’s clothing by way of door-to-door canvassing. For
their services, respondent’s salesmen receive a commission for each
sale, the amount of which is determined by the quality of the mer-
chandise which they sell. 'When a salesman makes a sale, he receives
a 