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FEDERAL TRADE COMMISSION DECISIONS 

FI~DINGS .AND ORDERS, DECEMBER 1, 1937, TO M.AY 31, 1938 

IN THE MA'ITER OF 

BOURJOIS, INC., AND BARBARA GOULD SALES 
CORPORATION 

COMPLAINT, FINDINGS, AND ORDER IN RE3ARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEP'.r. 26, 1914 

Docket 2838. Complaint, June 9, 1936-Decisi-an, Dec . .q, 1937 

Where a corporation engaged in manufacture of cosmetics and other toilet 
Preparations, and in sale and distribution thereof through its corporate 
subsidiary, and said subsidiary engaged in selling, distributing, and ship
ping to purchasers in every State, under corporate name including words 
"Barbara Gould," products of said manufacturer, Including so-C'nl!Nl "~kin 
Food," "Skin Cream," and "Face Powder," sold under designations includ
ing aforesaid words; and, as thus engaged, in substantial competition with 
others likewise engaged in sale of cosmetics and other toilet preparations 
in commerce among the various States and in the District of Columbia-

(a) Sold their "Evening in Paris Talcum" In glass containers with label dis
playing words "Evening in Paris, BOURJOIS, New York-Paris," and 
enclosed in cardboard containers similarly displaying aforesaid words, 
together with depiction of certain scenes peculiar to Paris, and including 
the Eiffel Tower, notwithstanding fact talcum powder in question was com
pounde!l and processed from separately imported injZredients and assembled 
and packaged for sale and distribution at factory, in this country, of said 

, first-named corporation; 
\b) Represented, in various periodicals, iueluding magazines of Nation-wide 

eirculation, and in newspapers of wide interstate circulation, and in adver
tising matrices sent for reproduction to retallrrs throughout the United 
States, that preparation first sold by them uuder designation "Barbara 
Gould Irradiuted Skin Food" and thereafter, sub~tantially unchanged, as 
"Barbara Gould Irradiated Skin Cream," had been Irradiated with ultra
Yiolet rays, and that, applied to the Rkin, said "Food" released rays of 
light and sunlight of therapeutic and beneficial value, and that its said 
8 iinilarly uesignated "lrrauiated Face Powuer," and Its said "Irradiated 
Skin Food," were beautifying, stimulating, and beueftcial in treatment of 
skin, by rl'a~ou of such ultra-violet irradiation, and that its aforesaid skin 
crralll, by rea>;on of such treatment., aml as a consequence thereof, released, 
\Yhen applied to skin, atomic oxygen, which was absorbed thereby, and 
thn:s conft•rrPd upon users thereof thrrapentic and beneftciul results, facts 
~l·ing Processes used in compounding said produ(·ts did not and do not 

111''e result of causing them to absorb and retain, and, upon use, emit 
suffieient ultra-violet rays to be benefil'inl in trf>lltment of !Skin, and said 

1 
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"Face Powder," "Skin Food," nnd "Skin Cream" gave out no radiation 
whatever, nor ultra-violet rays or sunlight or light or re-irradiation of 
any kind, and emitted no form of light rays; 

( o) Represented, through inclusion of words "Skin Food" in aforesaid desig
nation of their above refert·ed to product, that said "Irradiated Skin Food" 
possessed such properties as to constitute a food for the skin or tissues, 
and that said preparation awakened and restored the youth glands of the 
Rkin, facts being it did not pos><ess such properties or characteristics as to 
constitute such a food, did not serve to furnish nourishment to skin, body 
has no "youth glands," and no glands thereof were restored or reviYed by 
use of its products or preparations externally applied; and 

(d) Displayed and made use of name "Barbara Gould," as above indicated, in 
connection with its aforesaid products, and represented that their said 
products were developed or discovered after research or experimentation 
by said Barbara Gould, or that said Barbara Gould collaborated with a 
scientist or scientists In developing or originating such products, through 
such statements as "After extensive research and experiment in her labora
tories, Barbara Gould, internationally known Beauty Counsellor, has 
developed this fine face powder. • • •," ''This new Barbara Gould Skin 
Food • "' "'," "Barbara Gould Says: 'My Irradiated Skin Food gently, 
safely, supvllef! tiny rays of light to your skin'," etc., and "'If ultra-violet
rays should he introduced Into a beauty cream how marvelous that would 
be for a woman's skin!' thought Barbara Gould. So, in collaboration with 
a scientist in a great Eastern University she developed her new Irradiated 
Skin Food," etc., facts being name was fictitious and was an alias for an 
otherwise named person who, at one time, was in their employ as beauty 
counsellor, and person referred to did not discover or develop products In 
question, had no scientific degree or degrees, was not skilled In seientifle: 
preparation of cosmetics, and had no special knowledge regarding thera
peutic effect of ultra-violet rays; 

With capacity and tendency to mislead purchasing public into mistakenly believ
ing that said "Food" gave nourishment to, and acted as a :l'ood for, the 
skin, and to confuse and mislead members of such public Into erroneous 
belief that there were glands in the body which would be restored and 
revived through use of such products, variously developed, as above noted, 
by supposed Barbara Gould as a person of special skill and knowledge 
regarding the therapeutic effect of ultra-violet rays on the skin, etc., and 
who, by reason thereof, had incorporated, with beneficial results noted, 
sunlight and ultra-violet rays into aforesaid product, and that users thereof, 
through such emission of ultra-violet rays and release of atomic oxygen, 
would benefit and receive results similar to thoRe obtained from exposure 
to natural sunshine and from ultra-violet rays, and that talcum powder 
above referred to was made in France and Imported to the United States, 
and to induce members of purchasing public to buy and use aforesaid 
preparation because of erroneous beliefs thus brought about, and with 
effect, by reason of belief of substantial portion of purchasing publlc, and 
preference of. many thereof., and supposed properties or source or origin, 
as case might be, of aforesaid preparations, of giving added sales value 
thereto, and with capacity and tendency further unfairly to divert trade 
to them from their competitors above referred to, of whom !lotne do not 
in any manner mlsr'.!present the therapeutic value or effect of their said 
preparations, nor place of origin thereof: 
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1 Complaint 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John lV. Norwood, trial examiner. 
Mr. Astor Hogg for the Commission. 
Olvany, Eisner re Donnelly, of New York City, for respondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
lnission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Bourjois, 
Inc., a corporation, and Barbara Gould Sales Corp., a corporation, 
hereinafter referred to as respondents, have been and i10w are using 
~fair methods of competition in commerce as "commerce" is defined 
~n .said act, and it appearing to the Commission that a proceeding by 
lt In respect thereof would be to the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 
. PARAGRAPH 1. Respondent, Bourjois, Inc., is a corporation organ
Ized, existing and doing business under and by virtue of the laws of 
the State of New York, with its factory located at Rochester in said 
St~te and its office and principal place of business located at 35 West 
Th1rty-fourth Street, New York, in said State. Respondent, Barbara 
ro~ld Sales Corp., is a corporation organized, existing, and doing 
~Siness under and by virtue of the laws of the State of New York, 

~lth it~ principal place of business located at 35 ·west Thirty-fourth 
treet, lll the city of New York in said State. The stock of respond

~n.t, Barbara Gould Sales Corp. is wholly owned by respondent, Bour
)Ols, Inc., and it, Barbara Gould Sales Corp., is a selling agent of 
~espondent, Bourjois, Inc., and is completely dominated and con
broiled by respondent, Bourjois, Inc. Respondent, Bourjois, Inc., has 

een for more than one year last past, and now is, engaged in the 
tnanufacture of cosmetics and other toilet preparations and in the 
Sale and distrib1,1tion of same through its selling agent and subsidiary, 
~~spondent Barbara Gould Sales Corp., and now causes, and for more 

adn one year last past has caused, its said products when sold by it 
a~ by respondent Barbara Gould Sales Corp. to be shipped from 
~~ld place of business in the State of New York to the purehasers 
v e~eof, some located in the State of New York and others located in 
c:~IOus. other States of the Unit~d States and in the District of 
p Ulnbia, There is now, and has been for more than one year last 
vas~, a constant current of trade in commerce between and among the 
i:rio~s States of the United States and in the District of Columbia 

sald products sold by the respondents. 
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Respondents are now, and for more than one year last pttst have 
been, in substantial competition with other corporations, partner
ships, persons, and firms engaged in the sale of similar products in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

PAR. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents adopted and now use, as and for 
their trade names for certain of their products the words "Barbara 
Gould Irradiated Skin Food," "Barbara Gould Irradiated Skin 
Cream," "Evening In Paris Talcum," "Talc Soir de Paris," and 
"Barbara Gould Irradiated Face Powder," and cause said trade 
names to appear prominently displayed in their advertisements and 
aavertising matter, letterheads, and stationery; on labels affixed to 
the containers in which said products are packed, sold, and dis
tributed; and on the wrappers in which said containers are packed. 
The respondents also cause the words "London," "New York," 
"Paris," "Barcelona," "Buenos Aires," "1\fexico," and "Havana" to 
appear prominently displayed on such labels. 

PAR. 3. For a good many years a substantial portion of the pur
chasing public has been led to believe, and does believe, that exposure 
of the human body to the natural sunshine and to ultra-violet rays 
produces beneficial results to the skin. 

Perfumes, cosmetics, and other toilet preparations manufactured 
or compounded in London, Paris, Barcelona, Buenos Aires, Mexico, 
and Havana and imported into the United States have for many 
years enjoyed widespread popularity and goodwill among the trade 
and the consuming public throughout the United States, many of 
whom consider and believe that perfumes, cosmetics and other toilet 
preparations manufactured or compounded in Paris, London, Barce
lona, Buenos Aires, Mexico, or Havana and other foreign countries, 
are superior in quality and other desired characteristics to such com
modities manufactured in the United States. Many of the consum
ing public throughout the United States purchase perfumes, 
cosmetics, and other toilet preparations manufactured in foreign 
countries and imported into the United States in preference to per
fumes, cosmetics, and other toilet preparations manufactured in the 
United States. 

PAR. 4. In and by the use of the words "Evening In Paris Tal
cum," "Talc Soir de Paris," and other labels of the products sold 
and distributed as aforesaid, respondents impliedly represent that 
the products so labeled, sold and distributed by them have been 
manufactured in Paris, France, and imported into the United States, 
when, as a matter of fact, said products so labeled, sold, and dis-
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tributed were not manufactured in Paris, France, or any other place 
in France and then imported into the United States but on the 
contrary were manufactured and compounded in the United States. 
In and by the use of the words "London" "New York" "Paris" 
" ' ' ' Barcelona" "Buenos Aires" "Mexico" and "Havana" resl)Ondents . ' ' ' ' Impliedly represent. that they have factories located at those places 
where the products sold by them bearing such words have been 
manufactured and imported into the United States, when, in truth 
and in fact respondents do not have factories or laboratories at Lon
don, or Paris, or Barcelona, or Buenos Aires, or Mexico, or Havana, 
and said products were not manufactured at such places, but on the 
contrary were manufactured in the United States . 
. Pan. 5. In the course and conduct of their business, as described 
In paragraph 1 hereof, in soliciting the sale of and selling their said 
products, respondents now represent and for more than one year 
l~st past have represented in various periodicals, including maga
Zllles and newspapers having a wide interstate circulation, the 
foJiotvinO' · ,. 

Beautifying, stimulating and beneficial to the skin-Barbara Gould Irradiated 
E'ace Powder * * • 

After extensive research and experiment in her laboratories, Barbara Gould, 
internationally known Beauty Counsellor, has developed this fine face powder. 
A lllost refreshing effect Is obtained with this powdf'r which is irradiatf'd with 
Hltra-vlolet rays to be had in your skin tone. 

BARDARA GOULD 

(Pietorial representation of two jars showing labels reading "Barbara Gould 
Irradiated Skin Food.") 

. 1'hls new Barbara Gould Skin Food, being irradiated with vitnllzing health
giving ultra-violet rays, performs wonders in the way of improving your skin 
:aking it finer and even more tempered and causing unsightly blemishes to 

lsappear • * * 
Sunshine While ·You Sleep Without Tanning Your Skin. New Irradiated 

Sk· 111 E'ood By Barbara Gould. 
Vi Darbnra Gould's New Skin Food slowly, gently, safely applies tiny ultra
f olet rays to your skin all night long but you cannot see them • • • or 
t~el th~m I They do not tan the skin like the ultra-violet rays of the sun, nor do 
b ey gtve You a sunburn I So mild are the rays, however, that they give only 
en~fits to Your skin. 

s Dlrectiy irradiated with ultra-violet rays. That is why beauty results show 
S~i quickly so shortly after you have begun to u~<e Barbara Gould Irradiated 

11 E'ood • • • 
Barbara Gould Says: 

sk~:ly Irradiated Skin Food gently, snfely, supplies tiny rays of light to your 
th~n au night long I You cannot see them or feel them but they reawaken 

Youth glands of your skin ! 
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A beauty cream irradiated with ultra-violet rays-what marvelous things 
that would do for a woman, said Barbara Gould. 

It ultra-violet rays should be intt·oduced into a beauty cream how marvelous 
that would be for a woman's skin! thought Barbara Gould. So, in collabora
tion with a scientist in a great Eastern University she developed her new Ir
radiated Skin Food, into which is introduced just the right amount of ultra
violet rays to b!'nefit the skin, without including "tan" or sunburn. 

Barbara Gould Irradiated Skin Food • • • actually contains the health· 
giving rays of sunlight • • • all night long it softly sheds its invisible 
tiny rays into the depths of every por~gently coaxes tired, sluggish glands to 
normal vigor and health • * • the gentlest, safest of sun treatments. 

All said representations and statements, together .with other state
ments not herein detailed, purported to be descriptive of respondents' 
products and of the beneficial results that may reasonably be expected 
to be obtained by the users of said products. 

PAR. 6. In truth and in fact the representations made by the 
respondents in aid of the sale of their products are grossly exag
gerated, false, misleading and incorrect. The product sold and dis
tributed under the trade name of Barbara Gould Irradiated Skin 
Food did not and does not possess such properties or characteristics 
as to be a food for the human skin or tissues. There are no such 
glands in the human body as "youth glands." The name of Bar
bara Gould was and is a fictitious name and an alias for one Ruth 
Frances, who is employed by said respondents as a beauty counsellor, 
and she did not discover or develop such products, and she has no 
scientific degrees and is not skilled in the scientific preparation of 
cosmetics, and has no special knowledge regarding the therapeutic 
effect of ultra-violet rays. The process used in compounding said 
products did not and does not have the result of causing them to 
absorb, retain, and, upon use, emit sufficient ultra-violet rays to be 
beneficial in the treatment of the human skin. 

PAR. 7. The use of the trade name "Barbara Gould Irradiated Skin 
Food" has a capacity and tendency to deceive the purchasing public 
into believing that the products sold by respondents give nourishment 
to and acts as a food for the human skin. The representations of 
respondents as hereinabove set forth and other similar represen
tations made by the respondents have had and do have the tendPncy 
and capacity to confuse, mislead, and deceive members of the pur
chasing public into the erroneous belief that there are glands in the 
human body known as "youth glands," which will be restored and 
revived if respondents' products are used; that the alleged Barbara 
Gould, in the employ of respondents, after extensive research and 
experiments, developed the talcum powder "Barbara Gould Irra~ 
diated Face Powder,'' and that she has special skill and knowledge 
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regarding the therapeutic effect of ultra-violet rays on the human 
skin and by her skill and knowledge has incorporated natural sun
shine and ultra-violet rays into the products sold by respondents, 
which products, if a.pplied to the skin will produce beneficial results; 
that the products sold by the respondents contain and, when applied 
to the human skin, emit sufficient violet rays to be beneficial in the 
treatment of the human skin; that the products sold by respondents 
and especially those designated by them as "Evening In Paris Tal
:um," "Talc Soir de Paris," were manufactured in France and 
Imported into the United States, and that the products labeled with 
the words ''London," "Paris," "Barcelona," "Buenos Aires," ":Mexico," 
and "Havana" were all products manufactured in respondents' fac
tories or laboratories in either London, Paris, Barcelona, Buenos 
Aires, :Mexico, or Havana, and were products imported into the 
United States from foreign countries; that users of said products will 
receive beneficial results and results similar to those received from 
natural sunshine and from ultra-violet rays. 

The said representations of respondents have had and do have the 
tendency and capacity to induce members of the purchasing public to 
buy and use said preparations because of the l:'rroneous beliefs 
ei:gendered, as above set forth, and as a result thereof to unfairly 
?lvert trade to respondents from competitors engaged in the sale, in 
Interstate commerce, of similar competing preparntions who truth
fully represent the origin of and the therapeutic value of their 
:espective products. As a further result thereof injury has been and 
IS now being done by respondents to competitors in commerce as 
hereinabove set out. 

There are among the competitors of respondents, as mentioned in 
~aragraph 1 hereof, many who sell and distribute in commerce 
Similar preparations who do not misrepresent the origin or place of 
lnanufacture of such products or the properties or qualities, or thera
Peutic virtues or effects of their said competing products. 

PAR. 8. The above alleged acts and practices of respondents are 
all to the prejudice of the public and the respondents' competitors, 
~nd constitute unfair methods of competition in commerce within the 
~ltent and menning of Section 5 of an Act of Congress approved 
~pt:mber 26, 1914, entitled "An Act to create a Federal Trade Com

lllissJon, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

t Pursuant to the provisions of an Act of Congress approved Sep
~~~er 26, 1!H4, entitled "An Act to create a Federal Trade Com

lSSlon, to define its powers and duties, and for other purposes," 
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the Federal Trade Commission, on June 9, 1936, issued, and sub
sequently served, its complaint in this proceeding upon respondents 

. Bourjois, ·Inc., and Barbara Gould Sales Corporation, charging 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Astor Hogg, attorney for the Commission, before 
John "\V. Norwood, an examiner of the Commission theretofore 
duly designated by it, and in opposition to the allegations of said 
complaint by Mark Eisner, attorney for respondents, and said testi
mony and other evidence were duly recorded and filed at the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, briefs in support of 
the complaint and in opposition thereto, and the oral arguments of 
counsel aforesaid, and the Commission having duly considered the 
same and being now :fully advised in the premises finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Bourjois, Inc., is a corporation organ
ized, existing and doing business under the laws of the State of New 
York, with its offices and principal place of business located at 35 
·west Thirty-fourth Street, city of New York, in said State. The 
stock of respondent Barbara Gould Sales Corporation is wholly 
owned by respondent Bourjois, Inc. Respondent Bourjois, Inc., has 
been for more than one year last past, and now is, engaged in the 
manufacture of cosmetics and other toilet preparations at its factory 
located at Rochester, N. Y., and in the sale and distribution of said 
products to and through its subsidiary, Barbara Gould Sales Cor
poration, and through other subsidiaries. Respondent Barbara 
Gould Sales Corporation is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of New 
York, with its principal place of business located at 35 "\Vest Thirty
fourth Street in the city of New York, in said State .. 

Respondents cause, and for more than one year last past have 
caused, their said products, when sold by them, to be shipped from 
said places of business in the State of New York to the purchasers 
thereof, some located in the State of New York and others located in 
various States of the Cnited States other than the State of New York, 
and in the District of Columbia. 
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There is now, and has been for more than one year last past, a con
stant current of trade and commerce between and among the various 
States of the United States and in the District of Columbia in said 
products sold by the respondents. Barbn,ra Gould Sales Corpora
tion purchases the products sold by it exclusively from Bourjois, Inc. 1 

taking deliveries from Rochester,·N. Y., to New York city and Chi
cago, Ill. From these cities it ships said merchandise to purchasers 
located in every State of the United States. • 
~spondents are now, and for more than one year last past have 

been, in substantial competition with other corporations and with 
Partnerships, persons, and firms engaged in the sale of cosmetics and 
other toilet preparations in commerce between and among the various 
States of the United States and in the District of Columbia. 

PAR. 2. During the year 1935 and prior thereto, respondents man
ufactured and sold a skin preparation under the trade name and 
brand "Barbara Gould Irradiated Skin Food." On or about July 1, 
1D35, the label on said product was changed and substantially the 
same product was labeled, branded and marketed by respondents as 
''~arbara Gould Irradiated Skin Cream." During the year Hl35 and 
P'l'lor thereto, respondents manufactured and sold a face powder 
Which they labeled and branded as "Barbara Gould Irmdiated Face 
Powder." Respondents have manufactured and sold, and do now 
:manufacture and sell, a talcum powder which they brand and label 
as "Evening in Paris Talcum." 

PAn. 3. The talcum powder designated "Evening in Paris Tal
cum" is placed in a glass container to which is attached a label that 
reads 

Evening 
in Paris 

BOURJOIS 
New Y ork-Parls 

h The said glass container of talcum powder is enclosed in a card
oal'd container on which appear the words 

Evening 
in Paris 

BOURJOIS 
New York - Paris 

a~~ on which cardboard container appear certain lineal outline scenes 
; lJch Inay be observed only in Paris,. France, including the Eifl'el 

o;·er located in Paris, France. 
i An. 4. In the course and conduct of their businesses, as described 
U~t~ara~raph 1 hereof, in soliciting the sale of and selling their prod
G 

1
designated "Barbara Gould Irradiated Face Powder," "Barbara 

ou d Irradiated Skin Food" and "Barbara Gould Irradiated Skin 
' 
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Cream," respondents represented in various periodicals including 
magazines having a nation-wide circulation and in newspapers hav
ing a wide interstate circulation, and through advertising matrices 
s'ent to retailers throughout the United States to be reproduced, as 
follows: · 

1. Beautifying, stimulating and beneficial to the skin-Barbara Gould Irra
diated Face Powder • * • After extensive research and experiment in her lab
oratories, Barbara Gould, internationally known Beauty Counsellor, has 
developed this fine face powder. A most refreshing effect is obtained with this 
powder which is lrradiatE>d with ultra-violet rays to be had in your skin tone. 

2. BARBARA GOULD 

(Pictorial representation of two jars showing labels reading "Barbara Gould 
Irradiated Skin Food.") This new Barbara Gould Skin Food, being irradiated 
with vitalizing, health-giving ultra-violet rays, performs wonders in the way 
of improving yoqr skin, making it finer and even more tempered and causing 
unsightly blemi~hes to disappear *** Sunshine While You SleE>p Without Tan
ning Your Skin. New Irradiated Skin Food by Barbara Gould. 

Barbara Gould's New Skin Food slowly, gently, safely applies tiny ultra
violet rays to your skin all night long but you cannot see them • • • or feel 
them! They do not tan the skin like the ultra-violet rays of the sun, nor do 
they give you a sunburn! So mild are the rays, however, that they give only 
benefits to your skin. 

Directly irradiated with ultra-violet rays. That is why heanty results show 
~>o quiekly so shortly after you have hegun to use Darbara"Gould Irradiated 
Hldu Food • • • 

3. Barbara Gould Says: 

"My Irradiated Skin Food gently, saf~>ly, Rupplies tiny rays of light to yonr 
skin all night long! You cannot HPe them or feel them but they reawakE>n the 
youth glands of your skin! 

"A bPauty crPam irradiatPd with ultra-violet rays-what mun·elous things 
that wonld do for a woman," said B:uhnra Gould. 

"If ultra-violet rays should be intt·oducPd Into a lJeauty Cl'eam lww marvelous 
that would be for a woman's skin!" thought Barbnra Gould. So, in collabora
tion with a scientii;t in a great EastPru University ~:;he developed her new Irra
diated Skin Food, Into which Is introduced just the right amount of ultra
violet rays to benefit the skin, without including "tan" or sunburn. 

Barbara Gould Irradiated ~kin l•'ood • • • aetnally contains the hE>alth
glving rays of sunlight • • • all uight long It softly sheds its invisible tiny 
rays Into the depths of every pore-gently coaxes tired, sluggish glands to 
normal vigor aud health • * • the gentlest, safpst of sun treatments. 

4. Barbara Gould IrradiatPd Skin Cream has a normalizing effect on all 
types of skin. This is brought about through the atomic oxygen element of 
the cream which is Imparted to' it by the Irradiation of ultra-vlolet rays. 
U. V. R. This ct·eam has a re\"italizing reju,·enating and normalizing effect 
on all skins-

Due to lrrndlatlon with ultra-violet rays, this cream literally teems with 
oxygen atoms. They, too, are released to your skin-toning, invigorating and 
generally building up normal health. 
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PAR. 5. In the manner and by the means aforesaid, respondents 
represent that their talcum powder designated "Evening· in Paris Tal
cum" and sold and distributed by them, was, and is, manufactured 
in France and imported into the United States; that their product, 
"Barbara Gould Irradiated Skin Food" was a beauty cream irradi
ated with ultra-violet rays, which, when applied to the skin, released 
rays of light and sunlight to the skin, which were of therapeutic and 
beneficial value; that "Barbara Gould Irradiated Skin Food" pos
sessed such properties and characteristics as to be a food for the 
human skin; that "Barbara Gould Irradiated Skin Food" awakened 
nnd restored the youth glands of the skin; that one Barbara 
Gould, an internationally known beauty counsellor, had developed 
the products "Barbara Gould Irradiated Face Powder'' and 
"Barbara Gould Irradiated Skin Food," which products were 
beautifying, stimulating and beneficial in. the treatment of the 
skin by reason of the fact that they had been irradiated with 
ultra-violet rays; that the product "Barbara Gould Irradiated 
Skin Cream" had been irradiated with ultra-violet rays and, as a 
consequence, released atomic oxygen, when applied to the skin, which 
Was absorbed through the skin and that by reason thereof, therapeutic 
and beneficial results were received by the users of such cream. 

The representations made by the respondents as aforesaid are mis
leading,· for the following reasons: The talcum powder designated as 
'·Evening in Paris Talcum" was not manufactured in France and im~ 
Ported into the United States, but on the contrary was manufactured 
at Rochester, N. Y. The ingredients of the "Evening in Paris Tal
cum" are separately imported into the United States and compounded 
and processed into the completed product, then assembled and 
Packaged for sale and distribution at the factory of respondent 
Dourjois, Inc., located at Rochester. N. Y. The product designated 
''Barbara Gould Irradiated Skin F~od" does not possess such prop
erties or characteristics as to be a food for the human skin or tissues. 
~Uch product did not serve to furnish nourishment t~ the skin. 
~here are no such glands in the human body as ''youth glands." 
Glands in the human body are not restored or revived by the use of 
respondents' products or by the use of any preparations applied ex
ternally. The processes used in compounding said products did not, 
and do not, have the result of causing them to absorb, retain and, up
on use, emit sufficient ultra-violet rnys to be beneficial in the treat
n;ent of the human skin. As a matter of fact, it has been conclusively 
~,10Wn, and the Commission finds, that "Barbara Gould Irradiated 
~.ace Powder," "Barbara Gould Irradiated Skin Food," and "llar-

ara Gould Irradiated Skin Cream" give out no radiation whatever, 
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neither do they give out any ultra-violet rays or sun rays or light 
or re-irradiation of any kind. They emit no form of light rays. 

The name "Barbara Gould" is a fictitious name used by respond
ents and the name "Barbara Gould" was an alias for Ruth Frances 
who, at one time, was employed by respondents as a beauty counsellor. 
She did not discover or develop such products and she has no scien
tific degree or degrees and is not skilled in the scientific preparation 
of cosmetics and has no special knowledge regarding the therapeutic 
effect of ultra-violet rays. 

PAn. 6. For a good many years a substantial portion of the pur
chasing public has been led to believe, and does believe, that exposure 
of the human body to the natural sunlight and to ultra-violet rays 
produces beneficial results. To represent a cosmetic as one which 
emits ultra-violet rays or sunshine causes such cosmetic to have an 
added sales value. · 

Perfumes, cosmetics and other toilet preparations manufactured 
in France and imported into the United States have for many yeu,rs 
enjoyed pi·osperity and good-will among the trade and consuming 
public throughout the United States. Many of the consuming pub
lic throughout the United States purchase perfumes, cosmetics and 
other toilet preparations manufactured in France and imported into 
the United States in preference to perfumes, cosmetics and other toilet 
preparations manufactured in the United States. Domestic cosmet
ics labelled as of French origin causes such cosmetics to have added 
sales value and enables dealers in the cosmetics so labelled to sell 
:,arne more readily than would otherwise be the c~lse. 

PAR. 7. The use of the trade name "Barbara Gould Irradiated 
Skin Food" had the capacity and tendency to mislead the purchasing 
public into mistakenly believing that said product sold by respond
ents gave nourishment to and acted as a food for the human skin. 
The representations of respondents as hereinabove set forth have 
had, and do have, the tendency and capacity to confuse and mislead 
members o'f the purchasing public into the erroneous belief that 
there are glands in the human body known as "Youth glands" which 
will be restored and revived if respondents' products are used; that 
the alleged Barbara Gould employed by respondents, after extensive 
research and experiments, developed the products "Barbara Gould 
Irradiated Face Powder" and "Barbara Gould Irradiated Skin 
Food," that she had special skill and knowledge regarding the thera
peutic effect of ultra-violet rays on the human skin and by her skill 
and knowledge had incorporated natural sunlight and ultra-violet 
rays into said products which, if applied to the skin, would produce 
beneficial results; that the products designated "Barbara Gould 
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Irradiated Face Powder," "Barbara Gould Irradiated Skin Food," 
and "Barbara Gould Irradiated Skin Cr~am," when applied to the 
human skin, would emit ultra-violet rays and release atomic oxygen 
which would be absorbed through the skin, all of which would be 
beneficial in the treatment of the human skin and that users of said 
products would receive beneficial results and results similar to those 
received from exposure to natural sunshine and from ultra-violet 
rays; that the product designated "Evening In Paris Talcum" was 
manufactured in France and imported into the United States. · 

The said representations of respondents have had and now have 
the tendency and capacity to induce members of the purchasing 
public to buy and use said preparations because of the erroneous 
beliefs brought about as above set forth. The representations made 
by respondents as afm~esaid have the capacity and tendency unfairly 
to divert trade to respondents from competitors herein referred to, 
some of which said competitors do not in any manner misrepresent 
the therapeutic value or effects of said preparations nor the place 
of origin of such products. 

CONCLUSION 

The aforesaid acts and practices of the respondents llourjois, Inc., 
and Barbara Gould Sales Corporation are to the prejudice of the 
public and of respondents' competitors and constitute unfair methods 
of competition in commerce within the intent and meaning of Sec
tion 5 o£ an Act of Congress, approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

ORDER TO CE.\SE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answers of respond
ents, testimony and other evidence taken before John 1V. Norwood, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition there
to, briefs filed herein, and oral arguments by Astor Hogg, counsel 
for the Commission, and Mark Eisner, counsel for the respondents, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of an 
Act o£ Congress appToved September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

It is ordered, That the respondents, Bourjois, Inc., and Barbar:t 
Gould Sales Corporation, corporations, their respective officers, rep-

160i5tm-39-,·oL. 26---4 
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resentatives, agents, and employees, in connection with the offering 
for sale, sale and distribu~ion of cosmetics and other toilet prepara
tions in interstate commerce or in the District of Columbia, do forth
with cease and desist from: 

1. Representing, directly or indirectly, that said products con
tain any beneficial elements of the natural rays of the sun, or that 
the use of said products will bring the beneficial effects of sunshine 
to the users thereof, or that said products emit or give off ultra
violet rays or any other rays which are beneficial in the treatment 
of the human skin; 

2. Representing in any manner that their face creams when ap
plied to the skin, release oxygen which is absorbed through the skin 
or that said creams are beneficial in the treatment of the human 
skin by reason thereof; 

3. Representing, through the use of the words "skin foods" or 
any other word or words of simi~ar import to describe or designate 
their products, or in any manner, that the product designated "Bar
bara Gould Irradiated Skin Food" or said product under any other 
desi"gnation or any other product containing similar ingredients and 
having substantially similar properties, possesses such properties as 
to be a food for the human skin or tissues; 

4. Representing in any manner that any of their said products 
will reawaken or restore so-called "youth glands" or any other glands; 

5. Representing in any manner that their products were developed 
or discovered after research or experimentation by one Barbara 
Gould, or that Barbara Gould collaborated with a scientist, or scien
tists, in developing or originating any of such products; 

G. Using the word "Paris" or "France," or any other word or 
words, or any design, outline, symbol, or illustration suggesting 
French origin to 'advertise, brand, label, designate, or otherwise de
scribe talcum powder, cosmetics or toilet preparations compounded, 
bottled, packaged, and assembled in the United States solely from 
imported ingredients without clearly stating in immediate connec
tion and conjunction therewith in letters of equal size and conspicu
ousness that said products were compounded, bottled, packaged ancl 
assembled in the United States. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which thev have complied with this order. 
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IN THE MA 'ITER OF 

FRIEDA WOLCHIN, INDIVIDUALLY AND TRADING AS 
WRIGHT l\fANUF ACTURERS DISTRIBUTING COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REJARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1!>14 

Docket 31ii. Complaint, July 20, 1937-Dcrision, Dec . .q, 1931 

\Vhere an indh·idual engaged iu sale and distribution of clocks, in commerce 
amol'g the various States, and in furnishing her customers and prospective 
customers with pu;:;h cards for U~'<e in sale of her said clocks, In accordance 
with said cards' explanatory legf'nd, untler which amount paid for chance 
was depf'ndf'nt upon numbf'r disclosed under card's dhocs, recf'ipt of clock 
was dependent upon chance selection of feminine name corresponding to 
that disclosed under master seal after sale of all discs, and operator of 
card was compensated by receipt of one of such articles; in soliciting 
sale of and in selling and distributing her said products-

Made use of, and sold same under and through, method and plan involving 
distribution of said clocks to purchasing public by means of lottery scheme 
or gift enterprise, through sale thereof in accordance with push cards 
aforesaid and under scheme or IJlan, in accordance with explanatory 
legend contained thereon, by which amount paid for chance to receh·e 
clocks thus sold was dependent on particular number concealed under and 
disclosed by removal of card's various discs and receipt of clock was con
tingent uvon selection of name of girl corresponding to that concealed 
under master seal, and operator was similarly compensated by receipt of 
such an article, and thereby supplied to and placed in hands of others 
means of conducting lotteries in sale of her merchandise in accordance 
with such plan, !u violation of public policy long recognized by the common 
law and in criminal statutes, and contrary to E'stablished public policy of 
the United States Government, and in competition with many who are 
unwilling to adopt and use said or any plan involving game of chance or 
sale of 11 chance to win by chance, or any other method contrary to public 
policy, and refrain therefrom; 

\Vith result that many persons were attracted by her said method and element 
of chance involved in sale of clocks to purchasing public, and game of 
chance, or sale of a chance to procure such article at price much less 
thnn normal retail price thereof, and were induc!'d to buy and sell her said 
merchandise in preference to that offered and sold by compE'titors who oid 
uot use same or equivalent methods, and of diverting trade and custom to 
her from her said compf'titors: 

Hel-d, That such acts and practices were to the prejudicE' of the public and com. 
petitors and constitutf'd unfair method~ of competition. 

Mr. Henry 0. Lank and Mr. P. 0. Kolinski for the Commission. 
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Col\! PLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Fe,deral Trade Commission, having reason to believe that Frieda 
·wolchin, individually and trading as 'Vright Manufacturers Dis
tributing Company, hereinafter referred to as respondent, has been 
and is. using unfair methods of competition in commerce, as "com
merce" is defined in said act, and it appearing to the said Commis
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
us follows: 

PARAGRAPH 1. The respondent is an individual, doing business 
under the name and style of Wright Manufacturers Distributing 
Company, with her principal office and place of business located at 
418 South 'Veils Street, Chicago, Ill. She is now, and for some time 
last past has been, engaged in the sale and distribution of clocks in 
commerce between and among the various States of the United 
States. S;he causes and has caused said products when sold to be 
shipped or transported from her place of business in the State of 
Illinois to purchasers thereof in Illinois and in other States of the 
United States at their respective points of location. There is now, 
and has been for some time last past, a course of trade and com
merce by said respondent in such merchandise between and among 
the States of the United States. In the course and conduct of said 
business, respondent is in competition 'vith other individuals and 
with partnerships and corporations engaged in the sale and distri
bution of similar or like articles of merchandise in commerce be
tween and among the various States of the United States. 

PAR. 2. In the course and conduct of her business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale o:f and in 
selling and distributing the said clocks, has furnished her customers 
and prospective customers with a device commonly called a "push 
card,'' the use of which in connection with the sale and delivery to 
the purchasing public by the method or plan suggested by respondent 
involves the distribution of said clocks to the purchasing public by 
means o:f a lottery scheme or gift enterprise. The method or sales 
plan suggested by respondent was and is substantially as follows: 

The said push card has a number of partially perforated discs, and 
concealed within each disc is a number; directly above each disc is 11 

girl's name. The said push card also has a ma~ter seal, nnd con
cealed within such master seal is a name corresponding to one of the 
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names on the card. Purchasers select one of the discs and remove the 
same, disclosing the number thereunder. Persons selecting numbers 
from 1 to 2!} pay in cents the amount of such number, and persons 
selecting numbers over 29 pay 29¢. The push card bears a legend 
informing purchasers and prospective purchasers of the plan or 
method by which said push card is operated and by which the clocks 
described thereon are to be distributed. 'When all of the discs have 
been selected and the master seal removed, the person who selected 
the name corresponding to the name under the master seal receives 
one of the clocks heretofore referred to without further charge, and 
the person, salesman, agent, or representative soliciting sales by 
means of said card, as above described, receives one of the clocks here
tofore referred to without further charge or additional service. The 
numbers under the names are concealed from purchasers and prospec
tive purchasers, and they do not know how much they will have to 
pay for the privilege of selecting a particular name until the selection 
has been made and the disc removed. The name under the master 
seal is concealed from purchasers and prospective purchasers until 
all of the discs have been selected. Thus, customers selecting names 
which do not correspond with the name under the master seal receive 
nothing but the privilege of making a selection for the money they 
pay. The person selecting the name corresponding to the name under 
the master seal receives one of the. clocks for a price not exceeding 
29¢, which is less than the normal retail price of such clocks. The 
purchasing public is thus induced and persuaded into purchasing 
pushes from said card in the hope of selecting a prize-winning name 
and thus obtaining a clock for a price of 29¢ or less. The said clocks 
are thus distributed to the purchasing public wholly by lot or chance, 
and the amount which the customer pays for a chance is determined 
wholly by lot or chance. 

PAR. 3. The persons to whom respondent furnishes the said push 
cards use the same in purchasing, selling, and distributing respond
ent's merchandise in accordance with the aforesaid sales plan. 
Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of her merchandise in accord
ance with the sales plan hereinabove set forth. The use by respond
ent of said method in the sale of her merchandise and the sale of 
such merchandise by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and is 
contrary to an established public policy of the GoYernment of the 
United States. 
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PAR. 4. The. sale of clocks to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chronce to 
procure a clock at a price much less than the normal retail priCe 
thereof. Many persons, firms, and corporations who sell or distribute 
such merchandise in competition with respondent, as above alleged, 
are unwilling to adopt and use said method or any method involving 
a game of chance or the sale of a chance to win something by chance 
or any other method that is contrary to public policy, and such com
petitors refrain therefrom. Many persons are attracted by respond
ent's said method and by the element of chance involved in the sale 
thereof in the manner above described, and are thereby induced to 
buy and sell respondent's merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. .The use of said method 
by respondent, because of said game of chance, has the tendency and 
capacity to, and does, divert trade and custom to respondent from 
her said competitors who do not use the same or an equivalent method. 

PAR. 5. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and of respondent's competi
tors, and constitute unfair methods of competition in commerce with
in the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

REPORT, FINDINGS .As TO THE FACTs, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on July 20, 1937 issued, and on 
August 23, 1937 served, its complaint in this proceeding upon re
spondent, Frieda 'Volchin, individually and trading as Wright Man
ufacturers Distributing Company, charging her with the use of 
unfair methods of competition in commerce in violation of the pro
visions of said Act. Thereafter on October 27, 1937 respondent 
filed in the office of the Commission her answer dated October 23, 
1937, admitting all the material allegations of the complaint to be 
true, and waiving the taking of further evidence and all other inter
vening procedure. After the filing of said answer this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and answer thereto, and the Commission having 
duly considered the matter and being now fully advised in the prem-
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ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there
from: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent is an individual and was doing 
business under the name and style of 'Vright Manufacturers Dis
tributing Company, with her principal office and place of business 
located at 418 South 'Veils Street, Chicago, Ill. The respondent is 
now located at 3318 "\Vest Marquette Road, Chicago, Ill. Prior to 
June 15, 1937 the respondent was engaged in the sale and distribution 
of clocks in commerce between and among the various States of the 
United States. She caused said products, when sold, to be shipped 
or transported from her place of business in the State of Illinois to 
purchasers thereof in Illinois and in other States of the United 
States at their respective points of location. Prior to June 15, 1937 
there was a course of trade and commerce by said respondent in 
such merchandise between and among the States of the United 
States. In the course and conduct of said business respondent was 
in competition with other individuals and with partnerships and 
corporations engaged in the sale and distribution of similar or like 
articles of merchandise in commerce between and among the various 
States of the United States. 

PAR. 2. In the course and conduct of her business as described 
in paragraph 1 hereof respondent, in soliciting the sale of and in 
selling and distributing the said clocks, furnished her customers and 
prospective customers with a device commonly called a "push card," 
the use of which in connection with the sale and delivery to the pur
chasing public by the method or plan suggested by respondent in
volved the distribution of said clocks to the purchasing public by 
means o£ a lottery scheme or gift enterprise. The method or sales 
plan suggested by respondent was substantially as follows: 

The said pushcard had a number of partially perforated discs, and 
concealed in eacl~ disc was a number; directly above each disc was a 
girl's name. The said push card also had a master seal, and con
cealed within such master seal was a name corresponding to one of 
the names on the card. Purchasers selected one of the discs and 
removed the same, disclosing the number thereunder. Persons select
ing numbers from 1 to 29 paid in cents the amount of such number, 
and ·persons selecting numbers over 29 paid 29¢. The push card had 
printprl thereon a legend informing purchasers and prospective pur
chasers of the plan or method by which said push card was operated 
and by which the clocks described thereon were to be distributed. 
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'Vhen all of the discs had been selected and the master seal removed, 
the person who selected the name corresponding to the name under 
the master seal received one of the clocks heretofore referred to with
out further charge, and the person, salesman, agent, or representative 
soliciting sales by means of said card, as above described, received 
one of the clocks heretofore referred to without further charge or 
additional service. The numbers under the names were concealed 
from purchasers and prospective purchasers, and they did not know 
lww much they would have to pay for the privilege of selecting a 
particular name until the selection had been made and the disc re
moved. The name under the master seal was concealed :from pur
chasers and prospective purchasers until all of the discs had been 
selected. Thus, customers selecting names which did not correspond 
with the name under the master seal received nothing but the privi
lege of making a selection for the money they paid. The person 
selecting the name corresponding to the name under the master seal 
received one of the clocks fm.· a price not exceeding 29¢, which was 
less than the normal retail price of such clocks. The purchasing 
public was thus induced and persuaded into purchasing pushes from 
said card in the hope of selecting a prize-winning name and thus 
obtaining a clock for a price of 2·9¢ or less. The said clocks were 
thus distributed to the purchasing public wholly by lot or chance, 
and the amount which the customer paid for a chance was determined 
wholly by lot or chance. 

PAR. 3. The persons to whom respondent furnished the said push 
cards used the same in purchasing, selling and distributing respond
ent's merchandise in accordance with the aforesaid sales plan. 
Respondent thus supplied to and placed in the hands of others the 
means of conducting lotteries in the sale of her merchandise in 
acconlance with the sales plan hereinabove set forth. The use by 
respondent of said method in the sale of her merchandise, and the 
sale of such merchandise by and through the use thereof and by the 
aid of said method, was, and is, a practice of the sort which the 
common law and criminal statutes have long deemed contrary to 
public policy, and was, and is, contrary to an established public 
policy of the Government of the United States. 

PAR. 4. The sale of clocks to the purchasing public in the manner 
above alleged involved a game of chance or the. sale of a chance to 
procure a clock at a price much less than the normal retail price 
thereof. :Many persons, firms, and corporations who did and do seJl 
or distribute similar merchandise in competition with the respondent 
as above alleged were and are unwilling to adopt and use said method 
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or any method involving a game of chance or the sale of a chance 
to win something by chance, or any other method that was or is 
contrary to public policy, and such competitors have refrained and 
do refrain therefrom. Many persons were attracted by respondent's 
said method and by the element of chance involved in the sale thereof 
in the manner above described, and were thereby induced to buy and 
sell respondent's merchandise in preference to merchandise offered 
for sale and sold by said: competitors of respondent who did not use 
the same or an equivalent method. The use of said method by 
respondent, because of said game of chance, had the tendency and 
capacity to and did divert trade and custom to respondent from her 
said competitors who did not use the same or an equivalent method. 

CONCLUSION 

The aforesaid acts and practices of the respondent Frieda W olchin, 
individually and trading as 'Vright Manufacturers Distributing 
Company, were, and are, to the prejudice of the public and of 
respondent's competitors, and constitute unfair methods of competi· 
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.'' 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com. 
mission upon the complaint of the Commission, and the answer filed 
on October 27, 1937 by the respondent admitting all the material 
allegations of the complaint to be true, and waiving the taking of 
further evidence and all other intervening procedure, and the Com· 
mission having made its findings as to the facts and its conclusion 
that said respondent had violated the provisions of an Act of Con
gress, approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That the respondent, Frieda "\Volchin, individually 
and trading as "\Vright :Manufacturers Distributing Company, her 
agents, representatives, and employes, in connection with the offer
ing for sale, sale, and distribution of clocks and other merchandise 
in interstate commerce, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
similar devices for the purpose of enabling such persons to dispose of 
or sell, by the use thereof, clocks or other articles of merchandise; 
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2. Mailing, shipping, or transporting to members of the public 
push cards or similar devices so prepared or printed as to enable said 
persons by the use thereof to sell or distribute clocks or other articles 
of merchandise; and 

3. Selling or otherwise disposing of clocks or other articles of 
merchandise by the use of push cards or similar devices. 

It is further ordered, That the respondent shall, within 30 days 
after service upon her of this order, file with the Commission a re
port in writing setting forth in detail the manner and form in which 
she has complied with the order to cease and desist hereinabove sl.'t 
forth. 
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IN THE l\IATTER OF 

J. C. HICKSON & COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN RE:}ARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2554. Complaint, Sept. 18, 1935-Decision, Dec. "', 193"1 

Where a corporation t>ngaged in the growing and packing of citrus fruits, and 
in the sale thereof to purchasers in other Statt>s and in the District of 
Columbia, in substantial competition with others engaged in similar sale 
and shipment-

(a) Set forth, in advertisemt>nts and oil labels of crates thereof, words "Indian 
River," through statemt>nts such as .. Indian River," "Indian Rh-er Fruit 
Exclusively," "Groves and packing houses Ft. Pierce, Vero Beach, 'Vhite 
City, Gifford, l\Iims, on the Indian River," notwithstanding fact fruit in 
question was not that recognized superior quality and preferred fruit 
raised in Indian River Valley, but was grown in area far distant there
from, and It owued uo groves or packing houses at any point within afore
said area and raised no fruit therein; and 

(b) Falsely represented number of pieces of fruit contained in certain cartons 
by placing thereon figure indicating that number of pieces contained tht>rein 
was greater than that of pieces of fruit actually packed therein; 

\Vith capacity and tendency to mislead purchasing public into erroneous be
lief that fruit thus labeled was grown in Indian River Valley area, and 
with effect of misleading and deceiving consuming public as to origin of 
sueh fruit and number of pieces packed in its said cartous, and of caus
ing substantial number of purchasiug public to buy its said products be
cause of erroneous belief thus engendered, and of unfairly and substan
tially diverting trade in commerce involved to it from its competitors; to 
their injury and that of the public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John W. Addi8on, trial examiner. 
Mr. Alden S. Bradley and Mr. James I. Rooney for the Commis

swn. 
Weissbuch & Sil'oerma.n, of Miami, Fla., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to _create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that J. C. 
Hickson and Company, a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce as "commerce" is defined in said net of Congress, and it 
appearing to said Corrunission that a proceeding by it in respect 
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thereof would be in the public interest, hereby Issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Said respondent, J. C. Hickson and Company, is a 
corporation existing under and by virtue of the laws of the State of 
Florida, having its principal office and place of business in Miami, 
Fla., and has been since the issuance of its charter in the month of 
July 1029, engaged in the growing, packing, shipping and selling of 
citrus fruits, and in the course of the sale of said citrus fruits has. 
caused the same to be transported from the place of business of the 
respondent in the State of Florida to the purchasers thereof located 
in States other than the State of Florida and in the District of 
Columbia, and has maintained a constant current of trade and com
merce between and among the various States of the United States. 

P .AR. 2. During the period of its corporate existence respondent has 
inserted, or caused to be inserted, in advertisements published by it 
the words and phrases-

Indian River 
Indian River fruit 

exclusively. 
Indian River Fruit 

Groves and packing houses 
Fort Pierce, Vero Beach, 

White City, Gifford, l\lims 
on the Indian River. 

and has caused to be imprinted upon the labels and the crates of the 
fruits so sold the words "Indian River." 

The use of the words "Indian River" in connection with the 
packing, shipping, or selling of fruit indicates to a substantial por
tion of the purchasing public that the fruit so packed, shipped, and 
sold was grown in that area along the eastern seaboard of the Stats 
of Florida drained by the Indian River and which section is widely 
famed for the excellence of the fruit there produced. 

The effect of the use of the words as above indicated is to falsely 
represent to the public that the fruits to be purchased from the re
spondent corporation are what is known as "Indian River" fruit. 

There are among the members of the purchasing public a substan
tial number who have an actual preference and desire for fruit 
characterized and known as "Indian River" fruit. 

The designation of fruit as being of that class of fruit known as 
"Indian River" fruit indicates to the minds of a substantial number 
of the purchasing public that the fruit is of a superior quality, and 
among the industry in which respondent is engaged the superior 
quality of such fruit is recognized and asserted. 
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In truth and in fact, the fruits sold and offered for sale by the 
respondent under the above-stated representations are grown in an 
area other than that particular geographical section on the eastern 
seaboard of the State of Florida drained by the Indian River, and 
are principally, if not wholly, secured from Dade County, Fla. 

PAR. 3. During the entire period of its corporate existence the 
respondent has advertised and offered for sale various packages of 
crystallized fruit and other merchandise of the character and ma
terial hereinabove described, falsely representing them to have a 
content weight of one pound, two pounds, three pounds, or fiye 
pounds, according to the various packages, when in truth and in fact 
such packages fall materially short of having the weight represented 
by the respondent. 

PAR. 4. During the entire course of its corporate existence, respond
ent has falsely represented cartons of fruit to contain twenty pieces 
of fruit, when in truth and in fact there is a substantial deviation 
from such representation, the cartons of fruit so represented often 
containing a number materially less than twenty pieces of fruit, and 
in some instances only twelve pieces of fruit are contained in such 
cartons. 

PAR. 5. There are among the competitors of the respondent cor
poration a substantial number of persons, partnerships, and corpora
tions who do not falsely represent the fruit offered by them for sale 
to be of that class of fruit known ·as "Indian River" fruit or who do 
in fact sell and offer for sale fruit grown in that territory along 
the eastern seaboard of the State of Florida drained by the Indian 
River, so that the same are truthfully represented or designated as 
"Indian River" fruit. 

There are among t11e eompetitors of the respondent various persons, 
partnerships and corporations which offer for sale merchandise of 
a like nature and character with that in which the respondent deals, 
offering the same for sale to members of the purchasing public and 
truthfully representing the proper net weight of the fruit so offered 
for sale, offering the same in cartons similar to those used by the re
spondent but truthfully representing the exact and correct weight of 
the merchandise so offered. 

There aTe among the competitors of the respondent various per
sons, partnerships and corporations who represent to a snbstantial 
number of the purchasing public the number of pieces of fruit to be 
obtained at a given price in a described carton, or otherwise, and 
such representation on the part of such competitors is truthful, and 
the number of pieces of fruit represented as being offered for sale in 
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such packages are the number of pieces of fruit which are actually 
placed in such cartons or packages. 

PAR. 6. The above acts and practices done by the respondent arc 
all to the injury and prejudice of the public and of the competitors 
of the respondent in interstate commerce, and constitute unfair 
methods of competition in interstate commerce within the intent and 
meaning of Section 5 of the Act of Congress entitled "An Act to create. 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on September 18, 1935, issued, and on 
September 20, 1935, served its complaint in this proceeding upon re
spJ)ndent; J. C. Hickson & Company, a corporation, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint, 
and the filing of respondent's answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro
duced by Alden S. Bradley, attorney for the Commission, befor~ 
John ,V. AddiS0\1, an examiner of the C~mmission, theretofore duly 
designated by it, no evidence was introduced by the respondent; and 
the said testimony and other evidence were duly recorded and filed 
in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint, the answer thereto, 
testimony and o-ther evidence and brief in support of the complaint; 
and the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, J. C. Hickson & Company, is a corpora
tion duly organized and existing under and by virtue of the laws of 
the State of Florida, with its principal office and place of business in 
the city of l\Iiami, State of Florida, and since its inception in 1929 has 
been engaged in the business of growing, packing and selling of citrus 
fruits and causing said citrus fruits, when sold, to be transported 
from its place of business in the State of Florida to the purchasers 
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thereof located in States other than the State of Florida and in the 
District of Columbia, and has maintained a constant current of trad~ 
and commeTce in said produce between and among the various States 
of the United States and in the District of Columbia. 

PAR. 2. In the course and conduct of its business, as aforesaid, 
respondent is now, and since its inception in 1929 has been, in sub
stantial competition with other corpoTations, and with partnership!", 
firms, and individuals engaged in the sale and shipment of citrus 
fruits in commerce between and among the various States of the 
United States and in the District of Columbia. 

PAR. 3. Respondent in the course and conduct of its business, as 
aforesaid, and in the sale and distTibution of citrus fruit, has caused 
to be inserted in advertisements published by it and imprinted on 
labels and crates of fruit so sold by it the following words and 
phrases: 

Indian River, 
Indian River Fruit Exclush·ely, 

Groves and packing houses Ft. Pierce, Vero Beach, White City, 
Gifford, Mims, on the Indian River. 

The use of the words ''Indian River" in connection with the sale 
and distribution of citrus fruits indicates to a substantial portion of 
the purchasing public that- the fruit so labelled was grown in an area 
known as "Indian River Valley," which extends from Daytona Beach 
to West Palm Beach in the State of Florida' and is between 15 and 
25 miles wide. 

Among the industry in which the respondent is engaged the 
superior quality of citrus fruit raised in the area known as "Indian 
River Valley" is recognized and asserted; and there is a decided 
preference on the part of the purchasing public for citrus fruit 
grown in this area. 

The citrus fruit sold and shipped by the respondent as 'aforesaid, 
under the aforementioned representation, had not been grown in the 
area known as "Indian River Valley" but had been grown in an area 
known as Dade County, which is far distant from the area known as 
"Indian River Valley." 

The respondent does not own, nor has it ever owned groves or 
packing houses at any point located within the area known as 
"Indian River Valley," nor has the respondent raised any fruit in 
said area. 

The use of the words "Indian River" in connection with the sale 
and offering for sale of citrus fruit has the capacity and tendency to 
mislead the purchasing public into the erroneous belief that the said 
fruit so labelled has been grown in the area known as Indian Rh·er 
Valley. 
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PAR. 4. In the course and conduct of its business, as aforesaid, 
respondent has falsely represented the number of pieces of fruit con
tained in certain cartons by placing thereon a n\1mber indicating that 
the number of pieces of fruit contained in said cartons was grettter 
than the number of pieces of fruit actually packed in said cartons. 

PAR. 5. The aforesaid acts and practices of the respondent have 
the tendency and capacity to, and do, mislead and deceive the con
suming public as to the origin of said fruit and as to the number of 
pieces of fruit packed in said cartons, and have caused a substantial 
number of the purchasing public to purchase said products because 
of the erroneous belief engendered by the acts and practices of the 
respondent, thereby unfairly substantially diverting trade in srld 
commerce to the respondent from its competitors, to their injury and 
to the injury of the public. 

CONCLUSION 

The aforesaid acts and practices of the respondent, J. C. Hickson 
&'Company, a corporation, are to the prejudice of the public and of 
respondent's competitors and constitute unfair methods of com
petition in commerce within the intent and meaning of Section 5 of 
an Act of Congress approved September 26, 1914, entitled '~An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DEEHST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before John ,V, 
Addison, an examiner of the Commission, theretofore duly desig~ 
nated by it, in support of the allegations to said complaint and in 
opposition thereto, and brief filed herein, and the Commission having 
made its findings as to the facts and its conclusion that said respond
ent has violated the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers ana duties, ana for other purposes." 

It is ordered, That the respondent, J. C. Hickson & Company, a 
corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale and distribution of citrus 
fruits in interstate commerce, or in the District of Columbia, do 
forthwith cease and desist from: 

(a) Representing in advertiiiements, on labels, or otherwise, that 
citrns fruit is "Indian Riwr Valley" fruit, unless and until said 
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fruit is produced in that section of the State of Florida where the 
fruit produced is known and sold as "Indian River Valley" fruit. 

(b) Representing that it owns or operates fruit groves or ware
houses in that section of the State of Florida where the citrus fruit 
produced is known and sold as "Indian River Valley" fruit, unless 
nnd until it does. own or operate a fruit grove or warehouse, as the 
.case may be, in that section of the State of Florida. 

(c) Representing by figures pla~ed on the container, or other
·wise, that the number of pieces of fruit in such container is greater 
than the number of pieces of fruit in such container. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 

160451~--39--VOL.26----5 
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I:x THE ~fATTEn OF 

('O~FECTIO~ERS TRADIXG CORPOR.ATIO~ 

CO:\<IPLAINT, FINDDIGS. AND ORDER I~ HEGARD TO THE ALLEGED VIOL.-\T!ON Ol~ 
s~:C. :; OF AN ACT OF C'ONGRE:-1S .\I'T'HOVED Sl':PT. 26, 11H4 

nocl."ct 3193. Complaiut, An.Q. 5, 19J"'-Decisicm, Dec. 9, 193"1 

\Vlu:>re a torporntion engaged in sale apd distribution of camly, iudnding certain 
ar<sortnwnts which Wl're so paeked aml nssemllled as to inYolvs u:;e of a 
lottery sdteme when sold and distributed to consumprs thereof, a111l one 
of which was comvo:.;erl of a unmhpz· of penny piec('s of nuiform siw and 
shnve, together with ltmnhPr of largPr !)iPc!'s to be gl\·pn as priz!'s tn tlw;;:e 
llUI'cha>"t>\'8 sel('(•tfng, by chanc!', one of ll r<>lnth'ely f('W of i">lid ll<'llity 
pieces, conl'ealed centers of which were piuk aud not white-

( a) nepr('sented, to customrrs and pt•ospective customers, throng It sa IN<men 
and ngents, and through its businel:is statiout'ry, llillh(':td>', inYoice!l and 
other printed literutnrP, thut it was a mannfneturing ugent of the candy 
deult in by it, notwithstanding fnct it 1wither owned, controll<>d, nor oper
ated nny factory wht1tsoe,·er, aml did not make ennlly pur<·hase!l, repnck('d, 
and sold hy it, and was not agent for manufacturer OI' )nnnnftll'tnrers 
thez·cof; 

\Yith ('ffeet of mi><learling, and deceiving m:m;v of its customers nml pro~pt•ctive 
customers iuto erroneous helief th't~t It wns a lm;;ine"'s cmu•ern whic-h <'on
trolled nud opez·ated fuctory in whif'h cnndy o:old by it wns nmdP, or was 
ngent of ~<uch lml"iness eon<·erns, llll!l that }Wl'SOlli-! 1lenling with it were 
lmylng from the manufncturer or ngent thereof, and thert>hy limitiug ]Jrofits 
of middlemPn nnd obtainiug ,·arious advantages, lucluuing those of ~en·ice, 
tlPlin~ry and adjnf'tmeut of account, not obtained by pnrchasez·s from ruid
dlemeu, nud of diverting buslne~<s from, ancl otherwil'e injuring and prej
udicing, competitors, including mnny who make the cnn!liPs sold h~, them 
or are ngents of the numufacturers tlu~reof and rightfully represent them
~<f'lves as such manufncturers or agents, and others who purchase candy 
dealt iu by them and re1wll snme at profit to them~:>t>lYes, and ht Ito wise 
revre~<ent that they are uwnnfacturers of Fnwh product; 

(b) Sold, to wholesalers, job herR, and r!'tailers, assortments of candy without 
nam(' ther('on of mnnnfactnrer thereof and in wrllll)J('l'!'l rli:<playing names 
aml IHlrlresses, as caRe might be, of v·urious concerns other than itself, not
withstanding fact candy in question wus· not made hy any one of com
panies thus indic-a ted; 

With etieet of misiPading and decehing maur of its cnstouwrs autl l)l'O~llectiYe 
cn;:tomers into the erroneous belief that candy thus sold was made hy 
hush•<'~"" com•prn wlwHe mune appeared thereon, and of <lh-ertiug hu,.izw><s 
from, nnrl otl)('rwi;;:e Injuring and }lr('jndieing, <·OmlletitOI'R, of whom many 
do not mi;o:brnud the men·hnn<li~e sold by them, nor pillet' tht>rt>on fnl>'e ani! 
mi~<len<llug In bel>! ; aml 

(c) Sold, to wholesalers, johbers, nnd retailers, lottery a"i"ortml'uts ahoye 
described, for display and resnle to purdta><in~ pnhlic in aceordanee with 
above set forth sni!'B plun. awl thert>hy J<npplit>d to nnd plnet>d in the huud>~ 
of oth~>rs thP nwans of condneting lott~>ries lu th(' sale of it.- product;;, in 
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nccol·U.nnce with such plan, nnd ns lllPIHIS of inducing pnn·lms{>rs to l!ny 
its F>nid products in prefer~>nce to thm:~> offered and sold hy competitors, 
contrnry to public policy long recognized hy tht> common law and t•riminal 
stntutt>s antl to nn t>stHIJlb:lwd pnhlic policy of tlw t:nitPd ::;tHte,.; Govern
mt>nt, and in competition with Jn:lny who, unwilling to offer or Sl'll candy 
llliHle HlHl sold by th<>m, so pn('kt>d IIJHl nf'><Pmbh•d Ol' othPrwise arranged 
and packed for sale to 1mrchasing public a~ to !m·olYe u game of chance, 
refrain therefrom; 

\Vith result that many dealers in and ultimate purchasers of candy were 
attracted by its said method and manner of pncking same nnrl by elemt>nt 
of <'11ance involved in sale then•of as above sl!t forth, and tht-r~ehy inducE'd 
to pnrf'llllse its said cllndy, ~o p:wl•ell IIJHl r-;olrt, in pr{>f(•i'CIIce to that offPred 
by pompl•titors who do 110t U>'e >'IIHIP or I'(}HiYalent nwthotl, nnd with tentl
E>n<·y Rnd capncity, hecnn"f' of r-;aicl gnmP of <"lwnre, to diwrt to it trade and 
<'n~tom from its s11id com}wtiton; as nfor!'sai<l, !'XrhH!e from snill tr11de all 
competitors who are unwilling to and do not use ~ame or eqniYalent method 
liS lllllawful, le;;sen C'ompetitlon th{'rein, nnd tell(] to PrE>nte a monopoly 
th~>rPof in it and iu snell other ui;;tribntor~; of <'llndy as use snme or equiYn
lent method, deprJ1·e vurchnslug pnblic of bl'uefit of free competition in 
trnde in IJ1WF;tion, and eliminate from f<llid tr1111e all aetna!, nnd {'Xclude 
thE>r{'ft·om all pot£'ntinl, compE>titors who do not adopt and us.- sneh or 
£'f{Ui>BiE'IIt method: 

lleld, That such nets and prnctic~>s w£'r!' to the prpjntlice of tht• pnhliC' and com
petitors and eonstitnted unfuir method.; of <·um]•!'lltion. 

Before Air. MileN J. Furnas, trial examiner. 
J/r. Henry 0. Lan~~ and Mr. P. r. J{olin.~ki for the Commission. 
Mr. Alexander J. 8parnwJ, of Brooklyn, 'N. Y., for re~pondent. 

CoJrPLAINT 

Pursuant to the provisions of an ~\ct of CongresR, approveu 
September 26, 1914, entitled "An Act to create a Federal Tmde 
Commission, to define its powers and duties, and for other purposes," 
the :Federal Trnde Commission, having reason to belieYe that Con
fectioners Trading Corporation, a corporation, hereinafter referred 
to as respondent, has been and is using unfair methods of competi
tion in commerce, as "commerce" is defined in said act of Congress, 
and it appearing to said Commission that a procePding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint stating its eharges in that respect .as follows: 

PARAGRAPH 1. Respondent, Confectioners Trading Corporation, is 
a corporation organized and doing business under the laws of the 
State of New York, with its prineipal office and place of business 
located at 380 Throop Avenue, in the city of Brooklyn, Stat{) of New 
York. It is now, and for several months last past has bl'en, engaged 
in the sale and dist.ribution of candy to wholesale dealers, jobbers, 
aJHl rPtail dealers locatPd nt points in the ,·al'ious States of the 
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United States. It causes the said products when sold to be trans
ported from its principal place of business in Brooklyn, N. Y., to 
purchasers thereof in other States of the United States at their 
respective places of business. There is now, and has been for several 
months last past, a course, of trade and corrunerce by said respondent 
in such candy between and among the States of the United States. 
In the course and conduct of said business, respondent is in competi
tion with other corporations and with partnerships and individuals 
engaged in the sale and distribution of candy in commerce between 
and among the various States of the United States. 

PAR. 2. In the course and conduct of its said business, as described 
in paragraph 1 hereof, respondent has caused and causes the repre
sentation to be made to its customers and prospective customers by 
its salesmen and agents, and to be set forth on its business stationery, 
billheads, in\oices, and other printed literature, that it is a manu
facturing agent of the candy in which it deals. lly the representa
tion that it is the manufacturing agent, respondent represents that it 
is the direct agent of the concern or concerns manufacturing the 
candy which it sells, and also by said representation represents that 
it is agent for certain customers or purchasers and as such manufac
tures candy to their order. A substantial portion of the purchasing 
public, including dealers in candy, haYe expressed and. have a pref
erence for purchasing products direct from the manufacturer or his 
agents, such persons believing that they secure closer prices, superior 
quality, and other advantages that are not obtaine.d when they pur
chase from an independent selling agency or middleman. 

PAR. 3. The use by respondent of said representation that it is a 
manufacturer of candy, or the agent of manufacturers of candy, has 
the capacity arid tendency to and does mislead and deceive many of 
respondent's said customers and prospective customers into the er
roneous belief that respondent is a business concern which controls 
and operates a factory in which the aforesaid candy sold by respond
ent is manufactured, or that it is the agent of such business con
cerns, and that persons dealing with the respondent are buying said 
candy from the manufacturer thereof or his agent, thereby eliminat
ing the profits of middlemen and obtaining various advantages, in
cluding advantages in service, delivery, and adjustment of account, 
that are not obtained by persons purchasing goods from middlemen. 
The truth and fact is that respondent neither owns, controls, nor 
operates any factory whatsoever and does not manufacture said candy 
sold by it and ]s not the agent for the manufacturer or manufac
turers of the candy which it sells, but on the contrary only purchases 
and repacks the candy which it sells. 
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PAR. 4. There are among the competitors of responuent, referred to 
in paragraph 1 hereof, many who manufacture the candy which they 
st>ll or who are agents of such manufacturers and who rightfully rt>p
resent that they are the manufacturers thereof or are the agents of 
such manufacturers. There are others of said competitors who pur
chase the candy in which they deal and resell the same at a profit 
to themselves and who in no wise represent that they manufacture 
said candy. The above alleged acts and practices of respondent, as 
set out in paragraphs 2 and 3 hereof, tend to and do diYert businl'ss 
from and otherwise injure and prejudice said competitors. 

PAR. 5. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal
ers, jobbers and retail dealers assortments of candy which do not and 
did not have thereon its name or the name of the manufacturer of 
the candy contained in said assortment. The candy contained in 
said assortment 'vas contained in wrappers bearing the legends Red 
Hook Chocolate Corporation, Red Hook, N. Y., thereby represent
ing that the said candy was manufactured by the Red Hook Chocolate 
Corporation of Red Hook, N. Y., when such was not the fact. The 
ctuHly in other assortments was contained in wrappers bearing the 
name Harwood Candy Corporation. Other assortments contained 
candy in wrappers bearing the name Lincoln Choeolatt> & Confec
tionery Company. Other assortments contained candy in wrappers 
bearing the name Geiger's Candy Company. Other assortments bore 
the legend Allan & Allan, Corning, New York, thereby representing 
that the assortments contained candy manufactured by the Harwood 
Candy Corporation, Lincoln Chocolate & Confectionery Company, 
Geiger's Candy Company, and .\.llan & Allan, respectinly, when in 
fact the candy was not made by any one of the said companies. The 
misbranding of re.<;pondent's merchandise, or the false labeling 
thereof, has the capacity and tendency to and doeR mislead and de
ceive many of respondent's customers and prospective customers into 
the erroneous belief that the candy so sold was manufactured by the 
business concern whose name appeared on the said wrappers. There 
are among the competitors of respondent, referred to in paragraph 
1 hereof, many \Yho do not misbrand the merchandise which they 
sell and who do not place thereon false and misleading labels. The 
acts and practices of respondent just above described tend to and 
do divert business from an<l otherwise injure and prt>jndice said 
competitors. 

PAR. 6. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, 
jobbers, and retail dealers assortments of candy so packed allll as· 
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sembled as to invoh·e the use of a lottery scheme ·when sold and dis. 
tributed to the consumers thereof. 

One of said assortnwnts is composed of a number of pieces of candy 
of uniform size and shape, together with a number of larger piecl's 
of candy, which larger pieces of candy are to be given as prizes to 
purchasers of said pieces of candy of uniform size and shape in the 
following manner: The majority of the said pieces of candy of uni
form size and shape have white centers, but a small number of said 
pieces of candy lta\'e pink centers. The said pieces of candy of 
uniform size and shape retail at the price of 1¢, but the purchaser 
who procures one of said candies having a pink center is entitled to 
receive and is to be given free of charge one of the said larger pieces 
of candy contained in said assortment and heretofore referred to. 
The color of the center of said pieces of candy of uniform size and 
shape is effectively concealed from purchasers and prospective pur
chasers until a selection has been made and the piece of candy 
selected broken open. The aforesaid purchasers who procure a piece 
cif candy having a pink center thus procure one of the said larger 
pieces of candy wholly by lot ot' chance. 

Respondent packs, assembles alld sells various a~sortments of 
candy invoh·ing the above described sales plan or lottery scheme but 
varying in detail from the sales plan or lottery scheme. just above 
rlescribed. 

PAR. 7. The jobbers and wholesale dealers to whom respondent 
sells its assortments resell said a . .;;sortments to retail dealers, and said 
retail dealers and the retail dealers to "·hom rl'spondent sells direct 
expose said assortments for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to a net places in the hands of others the means o E conducting 
lotteries in the sale of its products in accoruance with the sales plan 
hereinabo~ set forth, as a means of inducing purchasers thereof to 
purchase respondent's said products in preference to candy offered 
for sale and sold by its competitors. 

PAR. 8. The sale of said candy to the purchasing public in the 
manner abo,·e alleged ilwoh·es a game of chance ot• the sale of n 
chance to procure larger pieces of candy. The use by respondent of 
said method in the sale of candy, and the sale of candy by and 
through the use thereof and by the aid of said method, is a practice 
of the sort which the common law and criminal statutes haYe Ion~ 
deemed contrary to public policy, and is contrnry to an established 
public policy of the Go,·emment of the United States. The use by 
respondent of said method has the tendency unduly to hinder com
petition or create monopoly in this, to wit: that the use therl'of has 
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the tendency and capacity to exdude from the canlly trade com
petitors who do not adopt ami use the same method or an equintlent 
or similar method involving the same or an equivalent ot· similar 
elPment of chance or lottery scheme. l\lany persons, firms, and cor
porations who make and sell candy in competition with the 
respondent, as above alleged, are unwilling to offer for sale or sell 
candy so packed· and assembled as above alleged, or otherwise 
arranged and packed for sale to the· purchasing public so as to 
involve a game of chance, and such competitors refrain therefrom. 

P.m. 9. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of p:lCking said 
{'andy and by the element of chance involn•d in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondPnt in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent has the tendency and capacity, because of said game 
of chance, to diYert to respondent trade and custom from its said 
competitors who do not use the same or an equi,·alent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy tmde and to 
tend to create a monopoly of said candy trade in rpspondent and in 
such other distributors of candy as use the same or an equivalent 
method; and to deprive the purchasing public of the benefit of free 
<'Ompetition in said candy trade. The use of said method by 
1·espondent has the tendency and capacity to eliminate from said 
<'atHly trade all actual competitors, and to exclude therefrom all 
}>otentinl competitors who do not adopt and 11se the said method or 
an equivalent method. 

PAR. 10. The aforementioned methods, acts and practices of 
respondent are all to the prejudice of the public and of respondent's 
-competitors, as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an ~\ct of Congress, entitled 
"~\n Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an .Act of Congress approved Sep
tember 26, l!H4, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on August 5, 1937, issued and on August 
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6, 1937, served its complaint in this proceeding upon Tespondentr 
Confectioners Trading Corporation, charging it with the use of un
fair methods of competition in commerce in violation of the pro
visions of said act. After the issuance of said complaint and the· 
filing of respondent's answer, the Commission by order entered here
in, granted respondent's motion for permission to withdraw said 
answer and to substitute therefore an answer dated November 3, 1937, 
ndmitting all the material allegations of the complaint to be true 
and waiving the taking of further evidence aml all other intervening 
procedure, which answer was duly filed in the office of the Commis
sion on November 9, 1937. Thereafter this proceeding regularly came 
on for final hearing before the Commission on the said complaint 
and the substitute answer, and the Commission having duly con
sidered the same, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Confectioners Trading Corpomtion, is 
a corporation organized and doing business under the laws of the 
State of New York, with its principal office and place of business 
located at 380 Throop A venue, in the city of Brooklyn, State of New 
York. It is now, and for several months last past has heen engaged 
in the sale and distribution of candy to wholesale dealers, jobbers 
a.nd retail dealers located at points in the various States of the 
United States. It canoes the said products when sold to be trans
ported from its principal place of business in Brooklyn, N. Y., to 
purchasers thereof in other States of the United States at their re
spective places'of business. There is now, and has been for se,·eral 
months last past, a course of trade and commerce by said respondent 
in such candy between and among the States of the United States. 
In the course and conduct of said business, respondent is in competi
tion with other corporations and with partnerships and individuals 
engaged in the sale and distribution of candy in commerce between 
and among the various States of the Unifed States. 

PAR. 2. In the course and conduct of its said business, as de
scribed in paragraph 1 hereof, respondent has caused and causes 
the representation to be made to its customers and prospective cus
tomers by its salesmen and agents, and to be set forth on its business 
stationery, billheads, invoices, and other printed literature, that it 
is a manufacturing agent of the candy in which it deals. Dy the 
representation that it is the manufacturing agent, respondent repre
sents that it is the direct agent of the concern or concerns manufac-
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turing the candy which it sells, and also by said representation 
represents that it is agent for certain customers or purchasers and as 
such manufacturers candy to their order. A substantial portion of 
the purchasing public, including dealers in candy, have expressed and 
have a preference for purchasing products direct from the manu· 
facturer or his agents, such persons believing that they secure closer 
prices, superior quality, and other advantages that are not ob· 
tained when they purchase from. an independent selling agency or 
middleman. 

PAR, 3. The use by respondent of said representation that it is 
a manufacturer of candy, or the agent of manufacturers of candy, 
has the capacity and tendency to and does mislead and deceive many 
of respondent's said customers and prospective customers into the 
erroneous belief that respondent is a business concern which controls 
and operates a factory in which the aforesaid candy sold by respond· 
ent is manufactured, or that it is the agent of such business concerns, 
and that persons dealing with the respondent are buying said candy 
from the manufacturer thereof or his agent, thereby eliminating the 
profits of middlemen and obtaining various advantages, including 
advantages in service, delivery, and adjustment of account, that are 
not obtained by persons purchasing goods from middlemen. The 
truth and fact is that respondent neither owns, controls nor operates 
any factory whatsoever and does not manufacture said candy sold 
by it, and is not the agent for the manufacturer or manufacturers 
of the candy which it sells, but on the contraTy only purchasl.'s and 
repacks the candy which it sells. 

PAR. 4. There a·re among the competitors of respondent, referre<l 
to in paragraph 1 hereof, many who manufacture the candy which 
they sell or who are agents of such manufacturers and who rightfully 
represent that they are the manufacturers thereof or are the agents 
of such manufacturers. There are others of said compet.itoTs who 
purchase the candy in which they deal and resell the same at a 
profit to themselves and who in no wise represent that they manu· 
facture said candy. The above described acts and practices of re· 
spondent, as set out in paragraphs 2 and 3 hereof, tend to and 
do divert business from and otherwise injure and prejudice said 
competitors. 

PAR. 5. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale 
dealers, jobbers, and retail dealers assortments of candy which do 
not and did not have thereon its name or the name of the manufac· 
turer of the candy contained in said assortment. The candy con· 
tainell in said assortment was contained in wrappers bearing the 
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legends Red Hook Chocolate Corporation, Red Hook, N. Y., thereby 
representing that the said candy was manufactured by the Red 
Hook Chocolate Corporation of Red Hook, N.Y., when such was not 
the fact. The candy in other assortments was contained in wrap
pers bearing the name Harwood Candy Corporation. Other assort
ments contained candy in wrappers bearing the name Lincoln 
Chocolate & Confectionery Company. Other assortments contained 
candy in wrappers bearing the name Geiger's Candy Company. 
Other assortments bore the legend Allan and Allan, Corning, N. Y., 
thereby representing that the assortments contained candy manu
factured by the Harwood Candy Corporation, Lincoln Chocolate 
& Confectionery Company, Geiger's Candy Company, and Allan & 
Allan, respectively, when in fact the candy was not made by any 
one of the said companies. The misbranding of respondent's mer
chandise, or the false labeling thereof, has the capaeity and tendency 
to and does mislead and deceiYe many of respondenfs customers 
a!ld prospective customers into the erroneous belief that the candy 
so sold was numufaetnred by the business concern whose name ap
peared on the said wrappers. There are among the competitors of 
respondent, 1-eferred to in paragraph 1 hereof, many who do not 
misbrand the merchandise which they sell and who do not place· 
thereon false nnd misl('ading hthels. The ads and practices of re
spondent just nbove described tend to and do divert husinPss from 
and otherwise injure and prejudice said competitors. 

P .An. 6. In the course and condurt of its busi1wss as deseribed in 
paragraph 1 hereof, respondent sells and has sold to wholesale 
dealers, jobbers and retail dealers Assortments of rnndy so paeked 
and assembled as to involve the use of a lottery scheme when sold 
nnd distributed' to the consumers thereof. 

One. of said assortments is composed of a number of pieees of 
candy of uniform size Rnd shape together with a number of larger 
pieces of candy which larger pieces of candy are to be given as prizes 
to purchasers of said pie~es of candy of uniform size and shape in 
the following manner: The majority of the said pieces of candy 
of uniform size and shape have white centers, but a small number· 
of said pieces of cnndy have pink centers. The said pieees of candy 
of uniform size and shape retail at the price of 1¢, but the pur
chaser who procures one of said candies having a pink center is 
E';ntitled to rece,ive and is to be giwn free of eharge one of the said 
larger pieces of candy contained in said assortment and heretofore 
referred to. The color of the c~nter of said pieces of candy of 
uniform size and shape is effectively concealed from purchasers and 
prospective purchasers until a selection has been made and the 
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piece of candy selected broken open. The aforesaid purchasers who 
procure a piece of candy having a pink center thus procure one of 
the said larger pieces of candy wholly by lot or chance. 

Respondent packs, assembles, and sells various assortments of 
candy involving the above described sales plan or lottery scheme but 
nrying in detail from the sales plan or lottery scheme just above 
described. 

PAR. 7. The jobbers and wholesale dealers to whom respondent sells 
its assortments resell said assortments to retail dealers, and said retail 
dealers and the retail dealers to whom respondent sells direct expose 
said assortments for sale and sell said candy to the purchasing public 
in accordance with the uforesaid sales plan. Respondent thus sup
plies to and places in the hands of others the means of conducting lot
teries in the sale of its products in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent's said products in preference to candy offered for 
sale and sold by its competitors. 

P.\R. 8. The sale of said candy to the purchasing public in the man
ner above found involves a game of ehance or the sale of a chance to 
procure larger pieces of candy. The use by respondent of said 
method in the sale of candy, and the sale of candy by and through 
the use thereof and by the aid of said method, is a practice of the sort 
which the common law and criminal statutes have long deemed con
trary to public policy, and is contrary to an established public policy 
of the Government of the United States. The nse by respondent of 
s:tid method has the tendency unduly to hinder competition or create 
monopoly in this, to wit: that the use thereof has the tendency and 
cupacity to exclude from the candy trade competitors who do not 
adopt and use the same method or an equivalent or similar method 
involving the same or an equivalent or similar element of chance or 
lottery scheme. Many persons, firms, and corporations who make 
and sell candy in competition with the respondent are unwilling to 
offer for sale or sell candy so packed and assembled as above de
scribed, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors refrain 
therefrom. 

PAR. 9. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy and by the element of chance involved in the sale tht>reof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy offered 
for. sale and sold by said competitors of respondent who do not use 
the same or an equivalent method. The use of said method by 
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respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is unlaw
ful; to lessen competition in said candy trade and to tend to create a 
monopoly of said candy trade in respondent and in such other dis
tributors of candy as use the same or an equivalent method; and to 
depri\Te the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors and to exclude thei·efrom all potential competitors who 
do not adopt and use the said method or an equivalent method. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Confectioners 
Trading Corporation, are to the prejudice of the public and of re
spondent's competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having Leen heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answer dated No
vember 3, 1937 and filed herein on November 9, 1937 by the respond
ent, admitting all the material allegations of the complaint to be 
true and waiving the taking of further evidence and all other inter
vening procedure, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress, approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

It is ordeTed, that the respondent, Confectioners Trading Corpora
tion, its officers, representatives, agents, and employes, in connection 
with the offering for sale, sale and distribution in interstate com
merre of candy, do forthwith cease and desist from: 

1. Representing, directly or indirectly that it is a manufacturing 
ngPnt of the candy whieh it sells, or that it is the direct agent of the 
concern or concerns manufacturing the candy which it sells and dis
tributes, or that it is the agent for certain customers or purchasers, 
and as such manufactures the candy which it sells to their order; 
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2. Representing, directly or indirectly by labels, wrappers or other
wise that the candy which it sells or offers for sale is manufactured 
by any concern other than the actual manufacturer or manufacturers 
thereof; 

3. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers din•ct, candy so packed aud 
assembled that sales of such candy to the general public are to be 
made or may be made by means of a lottery, gaming device, or 
gift enterprise; 

4. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dea.lprs assortments of candy which are used, or 
which may be used, without alteration or rearrangement of the con
tents of such assortments, to eonduct a lottery, gaming device or gift 
enterprise in the sale or distribution of the candy contained in sa"id 
assortments to the public; and 

5. Packi11g or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape having centers of a different color, together with larger 
pieces of candy, which said larger pieces of candy are to be given as 
prizes to the purchaser procuring a piece of candy having a center 
of a particular color. 

It is further ordered, That the responde-nt, Confectioners Trading 
Corporation, a corporation, shall, within 30 days after service upon 
it of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has complied with 
the order to cease and desist here~nabove set forth. 
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IN THE MATTER OF 

FORM MAID COAT COl\IPANY, INC., AND WALTER-LEWIS 
& COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THEJ ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 323/. Oom]Jlaint, Oct. 8, 1937-Decision, Dec. 10, 19;'17 

Where a corporation engageu in manufacture of women's cloth coats made from 
fubric containing little, if any, of the hair or wool of the camel, and the 
exclusive sales agent of said fabric and seller thereof to said first-named 
corporate coat manufacturer, respectively engaged in substantial competi
tion with others likewise selling and distributing, in commerce among the 
States, women's coats, and with those engaged in thus selling cloth fabrics 
from which such garments are made-

RespPctively supplied, and made use of, labels for attachment to garments made 
from fabric in question, depicting camel with palm trees and mountains or 
pyramids, and displaying, in large and readable type, statement "Genuine 
Camel's Hair," and thereby represented to retailers and purchasing pub
lic that garments made, as above set forth, from aforesaid fabric and 
with aforesaid labels thus supplied and attached thereto, were compoHed in 
whole or in substantial part from the hair or wool of the camel; 

With effect of misleading and deceiving dealers and suh~'<tantial portion of pur
chasing public into enoneou11 belief that coats in question, made from 
aforesaid fabric and labeled as above described, were made in whole or in 
substantial part from such hair or wool, and with the result, as a conse
quence of such erroneous and mistaken belief thus engendered, that some 
dealers and members of purchasing public bought said garments as and for 
camel's hair or wool, preferred by many retailers and members of pur
chasing public as more desirable than those of other materials and as 
lighter, warmer and more desirable than other similar products not thus 
made in whole or substantial part, and trade was thereby unfairly diverted, 
in commerce in question, to them from their competitors who do not mis
represent the nature, character or quality of the materials from which 
their garments are made, and of placing in llands of unscrupulous retallen 
means whereby latter may commit fraud upon members of purchasing 
public by representing tllereto that such garments are made in whole or 
substantial part from the hair or wool of the camel ; to the substantial 
injury of competition in commerce : 

Held, That such acts, practices and representations were all to the prejudice of 
the public and competitors and constituted unfair methods of competition. 

Mr. Wm. T. Ohantland for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep· 
•tember 26, 1914, entitled "An Act t? create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," the 
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Federal Trade Commission, having reason to believe that Form Maid 
Coat Company, Inc. and ·walter-Lewis & Co., Inc., corporations, 
hereinafter referred to as respondents, have been and now are using 
unfair methods o£ competition in commerce as "commerce" is defined 
by said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent Form Maid Coat Company, Inc. is a 
New York corporation with its office and principal place of business 
located at 545 Eighth Avenue in New York City, N. Y. It is engaged 
in manufacturing, selling and distributing women's cloth coats. 

Respondent ·walter-Lewis & Co., Inc. is a New York corporation 
with its office and principal place o:f business locatell at 450 Seventh 
Avenue in New York City, N. Y. The said respondent is now, and 
for more than one year last past has been, the exclusive sales agent 
for certain fabrics manufactured by lllackinton Company, Inc. 
These fabrics are used in the manufacture of women's cloth coats. 
Included in such fabrics made by Blackinton Company, Inc. and 
sold and distributed by its sales agent, respondent "Walter-Lewis 
& Co., Inc., to respondent Form Maid Coat Company, Inc., to be used 
by it in manufacturing women's cloth coats, is one fabric known as 
Style No. 5036 (with various subnumbers to represent different 
shades). 

PAR. 2. In the course and conduct of their respective businesses, the 
respondents herein, 'Valter-Lewis & Co., Inc. and Form Maid Coat 
Company, with the aid, assistance and cooperation of respondent 
1Valter-Lewis & Co., Inc., caused, and now cause, said cloth fabric 
and said women's coats made therefrom, and labelled as hereinafter 
-described, when sold, to be transported from their respective places 
of business in the State of New York to the purchasers thereof 
located at various points in the States of the United States other than 
the State of New York. The respondents maintained a constant cur
rent of trade in commerce in said cloth fabrics and women's coats 
made therefrom between and among the various States of the United 
States. 

PAR. 3. In the course and conduct of their respective businesses the 
respondents are now, and they have been for more than one year last 
past, engaged in substantial competition with other corporations and 
with firms and individuals likewise engaged in the business of selling 
and distributing women's coats and cloth fabrics from which said 
coats are manufnctured in conm1erce among and between the various 
States of the United States. 
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PAR. 4. In the course and conduct o:f their businessess and :for the 
purpose of inducing the purchase o:f said garments by retailers and 
by members o:f the purchasing public, the respondents have enteretl 
into and subsequently carried out, and are now carrying out, a com
mon understanding, agreement and eonspiracy with the intent and 
for the purpose and with the effect o:f misleading and deceidng re
tail tlealers and members of the purchasing public. 

Such agreement, combination, understanding and conspiracy has 
been, and is now being, carried out in part in the :following manner. 
The respondent ·walter-Lewis & Co., Inc., in selling cloth fabric to 
the respondent Form :Maid Coat Company, Inc., also furnishes said 
respondent Form Maid Coat Company, Inc., with a supply o:f labels 
to be attached to the garments made by it from said cloth :fabric. 
These labels depict a camel together with palm trees and mountains 
or pyramids within a diamond shaped border. The labels also bear 
in large and readable type the statement, "Genuine Camel's Hair." 
Siuch labels so furnished by respondent Walter-Lewis & Co., Inc., are 
attached to the coats made by the respondent Form Maid Coat Com
pany, Inc., from the cloth fabric purchased from re:,;pon<lent "!alter
Lewis & Co., Inc. 

PAR. 5. The use of such hereinabove described labels and the state
ments contained thereon serve as representations, on the part o:f both 
r£'spomlents, that the garments so manufactured hy respondent Form 
~laid Coat Company, Inc., from fabrics procured :from respondent 
"~alter-Lewis & Co., Inc., and so labelled were in fact composed in 
whole, or in substantial part, from hair or wool ohtaiJWtl from 
camels. 

In truth and in fact the representations so matle are deceptin·, 
exaggerated, false and untrue. The garments made :from the fabric 
above referred to and labelled in the manner above ref£'rred to con
tain only a negligible amount of camel's hair if any at all. The 
principal constituent parts of the fabric from which said garments 
are made consists of rayon, wool and cotton warp. The amount o:f 
camel's hair or camel's wool contained in the :fabric :from which 
said garments are made is negligible, if there is any such wool present 
at all. 

PAR. 6. Garments made from camel's hair or wool are generally 
believed, by many retail dealers and members o:f the general purchas
ing public, to be more desirable than garments made from any other 
material. Garments made from genuine camel's hair or wool are 
light in weight and are warm and possess other qualities which make 
them more desirable than other similar garments not made ft·om 
camel's wool. Consequently, there is a prPft'rence on the part of 
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the purchasing pub]jc for purchasing garme11ts that are in truth 
and in fact made up of camel's hair or wool. 

PAn. 7. The a forPsaid acts and practices of the rPspomlents have 
the tendency and capacity to, and do, mislead and deceive dl'alers and 
a substantial portion of the purchasing public into the erroneous and 
mi::;taken belief that said coats so manufactured by the respon<ltmt 
Form l\Iaid Coat Company, Inc., and bParing the labels furnished 
by the responclent '\Valter-Lewis &. Co., Inc., with the fabric from 
which said coats are made, nre in fact made in whole or substantial 
part from camel's hair. As a result thereof, such dealers and mem
hers of the purehasing public purchase said garments on account 
of !he mistaken and erroneous beliefs induced as aforesaid, and 
thereby tracle is unfairly divertt>d to the respondents from their com
petitors who do not similarly misreprE>sent the nature, character, or 
qunlity of the matE>rials from whil'h their gannents are made. 

The aforesaid acts and practices of respondents place in the hands 
of unscrupnlous retail dealers a means whereby said dealers may 
commit a fraud upon members of the purchasing public by repre
senting that said garments are made in whole m· in substantial part 
from camel's hair. 

The aforesaid acts and practiees on the part of the respondents 
thPrefore cause a substantial injury to competition in commerce 
nmong and between the various States of the United States. 

P_\n. 8. The above and foregoing acts, practices, and representa
tions of the respondents haYe been, and are, all to the prejudice of 
the public and respondents' competitors as aforesaid, and have b('en, 
and are, unfair methods of competition within the meaning and in
tent of Section 5 of an Act of Congress, approved Sept~mber 2G, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

REPORT, FINDINGs AS TO THE FAcTs, AND ORDER 

Pur:,ua.nt to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to d('fine its powers and duties, and for other purposes," the 
Federal Trade Commission, on October 8, 1937, issued, and on Octo
her 9, 1937, served, its complaint in this proceeding upon respondents 
Form l\Iaicl Coat Company, Inc., and '\Valter-Lewis &. Co., Inc., 
ch:uging them with the nsP of unfair methods of competition in 
commerce in violation of thP provisions of snid act. After the issn
anee and sPrvice of said complaint, respondent Form l\Iaid Coat 
Company, Inc .. filed its~nswer admitting all the material allegations 

ltl04:i 1 "-:lD-1·or .. 2tl- 0 
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of the complaint to be true, and respondent 'Valter-Lewis & Co., Inc., 
entered into a stipulation as to the facts in lieu of evidence, which 
was received, accepted and approved by the Commission, and each 
respondent waived hearings on the charges set forth in the complaint 
and consented that, without further evidence, or other intervening 
procedure, the Commission may make its findings as to the facts, and 
order disposing of the case. Thereafter, this proceeding 1·egularly 
came on for final hearing before the Commission on said complaint, 
answer, nnd stipulation as to the facts, no briefs having been filed 
or oral argument having been made, and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent Form Maid Coat Company, Inc., is 
a New York corporation with its office and principal place o:f business 
located at 545 Eighth A venue in New York, N. Y., and is engaged in 
manufacturing, selling and distributing women's cloth coats. 

Respondent ·walter-Lewis & Co., Inc., is a New York corporation 
with its office and principal place of business located at 4;-,o Sennth 
Awnue in New York, N. Y., and is now, and for more than one year 
last past has been, the exclusive sales agent for certain fabrics man
ufactured by Blackinton Company, Inc.., and. that said hbrics are used 
in the manufacture of women's cloth coats. That included in such 
fabrics made by Dlackinton Company, Inc., and sold, distributed anrl 
shipped in inter~tate commerce by its sales agent, respondent 'Valter
Lewis & Co., Inc., to respondent Form l\faid Coat Company, Inc., to 
be used by it in manufacturing women's cloth coats, is one fabric 
known as Style No. 5036 (with various sub-numbers to represent 
different shades) . 

PAR. 2. In the course and conduct of its business, the respondent 
Form Maid Coat Company, Inc., with the aid, assistance and cooper
ation of respondent vValter-Lewis & Co., Inc., caused, and now causes, 
said cloth fabric and said women's coats made therefrom, and labeled 
with labels furnished by respondent "\Valter-Lewis & Co., Inc., as 
hereinafter described, when sold, to be transported from its place of 
business in the State of New York to the purchasers thereof located at 
various points in the States of the United States other than the State 
of New York. Respondent ·walter-Lewis & Co., Inc., in the course 
and conduct of its business of selling cloth fabrics from which coats 
are made, is now, and has been for more titan one year last past, 
engaged in substantial competition with other corporations, and with 
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firms and individuals engaged in the business of selling and dis
tributing in commerce among and between the various States of the 
United States, cloth fabrics from which coats are manufactured. 
The respondents maintained a constant current of trade in commerce 
in said cloth fabrics and women's coats made therefrom between and 
among the various States of the United States. 

PAR. 3. In the course and conduct of its business, the respondent 
Form Maid Coat Company, Inc., is now, and has been for more than 
one year last past, engaged in substantial competition with other 
corporations and with fitms and individuals likewise engagPd in the 
business of selling and distributing women's coats in commerce among 
and between the various States of the United States. 

PAR. 4. In the course and conduct of their businesses and for the 
purpose of inducing the purchase of said garments by retailers and 
by members of the purchasing public, respondE.>nt Walter-Lewis & 
Co., Inc., in selling cloth fabric to the respondent Form Maid Coat 
Company, Inc., also furnished it with a supply of labels to be attached. 
to the garments made by it from said cloth fabric, which labels depict 
a camel together with palm trees and mountains or pyramids within 
a diamond shaped border, and saiO. labels also bear in large and 
readable type the statement "Genuine Camel's Hair," and such labels 
so furnished by respondent 'Valter-Lewis & Co., Inc., were intended. 
to be and were attached to the coats made by the respondent Form 
Maid Coat Company, Inc., from the cloth fabric purchased from 
respondent 'V niter-Lewis & Co., Inc. 

PAR. 5. By the means and in the manner aforesaid, the respondents 
represent to retailers and to the purchasing public that the garments 
manufactured by the respondent Form Maid Coat Company, Inc., 
from fabrics purchased from the respondent 'Valter-Lewis & Co., 
Inc., and bearing labels furnished by the respondent 'Valter-Lewis & 
Co., Inc., were composed in whole, or in substantial part, from hair 
or wool obtained from camels. Garments made in whole, or in sub
stantial part, from camel's hair or wool are generally believed by 
many retail dealers and members of the purchasing public to be 
more desirable than garments made from other materials, as they 
are light in weight, are warm, and possess other qualities which make 
them more desirable than other similar garments not made in whole, 
or in substantial part, from camel's hair or wool, and there is a pref
erence on the part ·of the purchasing public for garments made 
wholly, or in substantial part, from camel's hair or wool. 

PAR. 6. The representations so made and used by the respondents 
are deceptive, exaggerated and untrue, in that the fabrics, and the 
garments made from the fabrics above referred to and labeled in the 
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manner above described, are not composed in whole, or in substantial 
part, of camel's hair or wool but, in fact, contain only a negligible 
amount of earners hair or wool, and the principal constituent parts 
of the fabric from which said garments are made consists of rayon, 
wool, and cotton warp. 

PAR. 7. The aforesaid acts and practices of the respondents have 
the tendency and cnpacity to, and do, mislead and deceive dealers 
and a substantial portion of the purchasing public into the erroneous 
and mistaken belief that said coats so manufactured by the re
spondent Form :Maid Coat Company, Inc., from the fabric purchased 
from, and bearing labels furnished by the respondent 'Valter-Lewis & 
Co., Inc., are made in whole, or in substantial part, from camel's 
hair or wool; as a result of the erroneous and mistaken belief en
gendered by the acts and practices of respondents, as aforesaid, some 
dealers and members of the purchasing public purchased said gar
ments and thereby trade was unfairly diverted in said commerce to 
the respondents from their competitors who do not misrepresent the 
nature, character, or quality of the materials fr·om which their gar
ments are made, and the aforesaid acts and practices of the respond
enfs place in the hands of unscrupulous retail dealers a means 
whereby said retail dealers may commit a fraud upon members of the 
purchasing public by representing to the purchasing public that said 
garments are made in whole, or in substantial part, from camel's 
hair or wool, to the substantial injury of competition in commerce 
between and among the various States of the United States, and to 
the injury of the public. 

CONCLUSION 

The above and foregoing acts, practices and representations of the 
respondents have been, and are, all to the prejudice of the public and 
respondents' competitors, as aforesaid, and have been, and are, unfair 
methods of competition within the meaning and intent of Section 5 of 
an Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, and on the answer of the 
respondent Form l\Iaid Coat Company, Inc., filed November 3, 1937, 
admitting all of the material allegations of the complaint to be true, 
and waiving hearing on the charges set forth in the complaint and 
all other intervening procedure, and on the stipulation as to the 
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facts executed by the respondent "\Valter-Lewis & Co., Inc., duly ap
proved by the Commission, wherein it waives the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of an Act of Congress 
approved SeptembeT 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the re~pondents Form )laid Coat Company~ 
Inc., and ·walter-Lewis & Co., Inc., their officers, representatives, 
agents and employees, in connection with the offering for sale, sale, 
and distribution in interstate commerce of coats and other gar
ments, or fabrics from which coats or other garments are to be 
made, do forthwith cease and desist from: 

1. Representing, directly or indirectly, that the coats or the fabrics 
from which coats are made, or are to be made, contain camel's hair 
or wool, unless such coats or the fabrics do, in fact, contain a substan
tial quantity of camel's hair or wool, ana unless, where such fabric 
is made from camel's hair or wool and other materials, such other 
materials contained in said fabric aTe aptly and truthfully described 
in equally conspicuous words in connection and in conjunction with 
the word or words used in describing the camel's hair or wool content 
of said fabric. 

2. Using labels, or ful'llishing the same for use by others, con
taining the words "Genuine Camel's Hair," or any word or words of 
similar import and meaning, to designate and describe coats or textile 
fabrics which are not composed wholly of the hair or wool of the 
camel. 

It i8 further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re
port in writing setting forth in detail the manner and form in which 
they have complied with this order. · 
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IN TilE l\IATTER OF 

C. W. BEGGS SONS & COMPANY 

COMPLAI~T. FINDI~GS, ANll ORDER IN UEJARD TO THE .ALLEGED VIOLATION OJo¥ 
SEC. 5 OF AN ACT OJ;' CONGRESS APPROVED SEPT. 26, 1914 

Docket 2687. Complatnt, Jan. 18, 1936-Decision, DPc. 1.'/, 193"1 

'Vhere a corporation engaged in sale of its "Marcelle" line of cosmetics, and 
in distribution thereof in commerce among the Yarious States, through 
stores, department stores, anu other media, in substan1iul competition wit.h 
those engaged in similar sale of preparations reronunended or u:-:ed for 
treatment or relief of allergy, byperseJlsitiveness, and kindred diseases or 
conditions, and also with those engaged in sale of cosmetics in commerce 
among the various States and in the Distriet of Columbia; in extensively 
advertising its aforesaid assertedly nonallergic line of cosmetics in various 
periodicals in interstate circulation and through radio broadcast of inter
state transmission and reepption, and through booklets and circulars-

Represented that its said "Non-Allergic" cosmetics and formulas therefor had 
been accepted or approved by the American Medical Association, or had 
passed rigorous requirements of that organization with regard to ingredi
ents, daims and purity, and that ><Hid assoriation, after finding, on inves
tigation, said line "100% pure,'' "passed an appron1l note on to every 
physician In the United States advising them" that Raid cosmetics wer~ 
"pure in every sense of the word," facts being that, while its Haid cosmetic 
advertisements were accepted for publication by the Journal American 
Medical Association, sold association had no councils for accepting ot· 
aJlprovlng cosmetics and had never aeeepted or approved :my co:>uwties 
from it or anyone else, nor had it dedared its products 100% pure or ;:cnt 
approval notices to snell efl't.'Ct, as above claimed; 

"rith capacity and tendencr to mislead and deeeive public into the en·oJH'Olls 
and mlstak<'ll belief that its said produets hod in truth and in fact been 
acreptecl or approved by ~>aid association, and to induce purchasing public 
to buy its said products in preference to othet· cosmetics uud other pret}ara
tions compounded and used for avoidance ot· relief of allergr and ldndt·ed 
diseases or conditions, .and with effect of unfairly diverting trade to it, by 
reason of such deceptive and mi><leading reilresentations, from competitors 
above named and cosrnet.ic manufacturers, dealers, and distributors who do 
not misrepresent the character and quality of their respective products or 
the results to be obtained from the use thereof: 

Held, That such acts and practices were to the prejudice of tJ1e public and 
competitors and constituted unfair methods of competition. 

Before Mr. John W. Adfli.~on, Mr. RobertS. Jlall and Mr. John J. 
[{eenan, trial examiners. 

Mr. T. H. Kennedy for the Commission. 
Ma.tthew.Y, Harmon, [{orr & Springer, of Chicago, Ill., for 

respondent. 
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CoMPLAINT 

Pursuant to the provisions of an Aet of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the Fed
eral Trade Commission having reason to belieYe that C. ,V. llPggs 
Sons & Company, a corpbration, has bPen or is using unfair methods 
of competition in commerce as "commerc~.>" is defined in said n,ct, and 
it appearing to said Commission that a proceeding by it in respect 
therPof would be in the public inter~.>st, the Commission hereby issues 
its complaint, stating its charges in that respect as follows: 

P AHA GRAPH 1. Respondent, C. ,V. Beggs Sons & Co., is a corpora
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois, with its principal plare of business at 
Chicago in said State. It is now and for more two yl'ars last past, 
has been engaged in the preparation and mannbctnre of cosmetics 
which it sells under the trade name "Marcella" and in the selling 
thereof bet "·pen and among the Yarious States of the United States 
nnd in the District of Columbia; and has caused and still causes such 
products when solLl by it to be transported from its place of business 
in Illinois, or other place within the Unit~.>d States, to purchasers 
(chiefly retailers) thereof, some locute<l in the State of Illinois and 
others located in various other States of the United States and in the 
District of Columbia; and there has been for more two years last past 
a.nd still is, It constant current of trade and commercP in cosmetics 
manufactured by respondent between respondent and respondent's 
customers, between and among the various States of the United 
States and in the District of Columbia. In the course and conduct of 
its business, respondent is now and for more two years last past has 
been in constant competition with other corporations and with per
sons, firms, and partnerships engaged in the sale of cosmetics among 
the various States of the United States and in the District of 
Columbia. 

PAn. 2. In the course and conduct of its business described in para
graph 1 hereof, respondent for more than two years last past has, by 
means of catalogs, advertising matter, and by other means, represent~ 
ed and still represents that the products manufactured and sold by it 
were and are submitted to and accepted by the .American Medical 
Association before they were or are distributed to the purchasers 
thereof, and that before each preparation manufactured by said re
spondent is distributed to the purchasers thereof it must pass the 
rigorous requirem('nts of the American Medical Association with re
gard to the ingredients o£ said product and the claims o£ respond-
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ent for said product, and as to the purity of said product; and that 
the formulas for the compounding of said products were and are ac
ceptt'd hy the American Medical Association and that the formulas 
for the compounding and the claims of respondent with regard to 
said products are approved by the American .Medical Association 
when in truth and in fact, such representations by respondents with 
rt'ference to the submission to, the acceptance by, and the approval of 
said products by the American Medical Association have b~?en and are 
untrue. There is a preference on the part of a substantial number of 
retailer dealers in cosmetics and on the part of a substantial part of 
the pmchasiug public for cosmetics represented to have been sub
mittNl to, accepted or approved by the American Medical Associa
tion. The aforesaid represt'ntations by respondent that the products 
sold by it are submitted to, accepted or approved by the American 
:Medical Association, have had and still have a capacity and tendency 
to mislead and deceive, and has misled and deceived and still misleads 
and deceives retailt'rs and the pnrchasing public into the erroneous 
belief that the products of respondent have been and are submitted to, 
approved ami accepted by the American Meflieal Association and 
causes them to purchase respondent's products in such erroneous he
lief. The aforesaid representations by respondent have placed and 
still place in the hands of retailers o£ cosmetics, the means of mis
leading and deceiving the purchasing public. 

P.m. 3. In the course and conduct of its business describeu herein
above, respondent for more than two years last past, has, by means 
of catalogs, advertising matter, display cards, and otherwise, repre
sented and still represents as follows: 

l\IARCELLE 
NON-ALLERGIC 
COS~IETICS 

Advertising 
ACCEPTED llY 

AMERICAN 
MEDICAL ASSOCIATION 

In said representation, the word "advertising" has been and is printed 
in comparatively small and inconspicuous type and the other words 
in large and conspicuous type, and said representation has the ten
dency and capacity to cause the readers thereof to believe that the 
products of the respondent have been and are accepted by the Amer
ican Medical Association, when in truth and in fact the products of 
the respondent have not been and are not now accepted by the Amer
ican Medical Association. There is a preference on the part of a. sub
stantial number of retail dealers in cosmetics and on the part of a 
substantial part of the purchasing public for cosmetics re-presented to 
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have been accepted by the American Medical Association. The afore
said representation by respondent that the products sold by it are 
aecepted by the American Medical Association has had, and still has 
a capacity and tendency to mislead and deceive, and has misled and 
deceived, and still misleads and deceives retailers and the purchasing 
public into the erroneous belief that the products of respondent have 
been accepted by the American :Medical Association, and to purchase 
respondent's products in such erroneous belief. The aforesaid repre
sentations by respondent has placed and still places in the hands of 
retailers of cosmetics, the means of misleading and deceiving the pur
chasing public. 

PAR. 4. There are among the competitors of respondent hereinabove 
mentioned, manufacturers of cosmetics who truthfully represent the 
acceptance and approval of their said products. There are also 
among such competitors, manufacturers who do not submit or request 
the acceptance or approval of their products by the American Medi
cal Association, who do not represent that such products have 
been submitted to, aeeepted or approved by the American Medical 
Association. 

By the representations made by the respondent as set out herein
abon~, trade has been and still is diverted to the respondent from 
:;uch competitors. Thereby substantial injury has been done and 
still is being done by respondent to substantial competition in inter
state commerce. 

PAR. 5. The above ads and things <lone by respondent are all to the 
injury and prejudice of the public and competitors of respondent in 
interstate commerce within the intent and meaning of Section 5 of an 
Act of Congress, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
apprond September 26, 1914. 

REPORT, FINDINGS AS TO THE FAcrs, AND OnnEn 

Pursuant to the provisions of an ~\.ct of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its po·wers and duties, and for other purposes," the 
Federal Trade Commission on the 18th day of .January 1936, issued 
and on .January 22, 1936, served its complaint in this proceeding upon 
the respondent, C. ,V. Beggs Sons & Company, charging said 
respondent with the use of unfair methods of competition in com
merce in violation of the provisions of said act. .After the issuance 
of said complaint and the filing of the respondent's answer thereto, 
testimony and other evidence in support of the allegations of said 
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complaint were introduced by Thomas H. Kennedy, attorney for the 
Commission, before John "\V. Addison, Robert S. Hall, and John J. 
Keenan, examiners of the Commission theretofore duly designated 
by it, and in opposition to the allegations of the complaint by 
Clement F. Springer and Joseph R. Harmon, attorneys for the · 
respondent; and said testimony and other evidence were duly 
recorded and filed in the offiee of the Commission. Thereafter, the 
proceedings regularly came on for final hearing Lefore the Com
mission on the said. complaint, the answer thereto, testimony and 
other evidence, and briefs in support of the complaint and in 
opposition thereto (no oral argument having been requested) and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the pubHc, 11ncl makes this _its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. The respondent, C. "'\V. Beggs Sons & Company, is a 
corporation, organized and existing under and by virtue of the laws 
of the State of Illinois, with its principal office and place of business 
located at 1741 N. "\\,"'estern Avenue, in the city of Chicago, within the 
State of Illinois. Said respondent is now, and has been since 192:"1, 
engaged in the; sale of cosmetics, including face powders, creams, 
lotions, lipsticks and rouges of various kinds, under the trade names 
or designations "Marcelle Laboratories" or "Marcelle," and in the 
distribution thereof in commerce between and among the various 
States of the United States. It causes said cosmetic products, when 
sold by it, to be transported from its aforesaid place of business in 
Illinois to purehasers thereof located in various States of the United 
States other than the State of Illinois. There is now, and has been 
for more than three years last past, a comse of trade and commerce 
by respondent in said cosmetic pr()(lttets between and among the 
various States of the United States. In the conrse and conduct of 
its said business, respondent is now, and since 1923 has been, in stlb
stantial competition with sundry other corporations, and with part
nerships, firms, and individuals engaged in the sale and distt;ibution 
of other preparations recommended or usNl for the treatment or 
Telief of allergy, hypersensitiveness and kindred diseases or eon
ditions, in commerce b<>tween ·and among the various States of the 
United States, and in snbstantial competition with persons, firms and 
pnrtnerships engaged in the sale of cosmetics in commerce among the 
nrious States of the UnitPd States and in the District of Colnmbitt. 
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PAR. 2. The cosmetic preparations sold and distributed under the 
trade name "l\farcelle" are sold 1ind distributed by said respondent 
through drug stores, department stores, and. other media of dis
tribution located in the various States of the Uuited States. 

PAR. 3. The respondent, in the course and conduct of its said busi-· 
ness, has been and now is engaged in extenshe advertising as a means 
o1 fmthcring and aiding in the interstate sale and distribution of 
said ~-)farcelle" cosmetic preparations, and as media of such adver
tising it has been and now is using various magazines of interstate 
circulation and broadcasts over radio stations having interstate 
transmission and reception. Said respondent also issues and dis
tributes booklets and circulars describing the said "Marcelle" cos
metic preparations. 

PAR. 4. The respondent, in its said ad vm·tisements of "Marcelle" 
cosmetic preparations sold and distributed by it, has made various 
statements regarding the merits and qualities of said preparations 
in the treatment or relief of hypersensitiveness, allergy and kindred 
diseases or conditions. Among the statements which said respondent 
has used in its sales devices, advertisements in magazines and over 
the radio, (lnd in its booklets and circulars, are the following: 

MARCELLE COSMETICS 
NON-ALLERGIC 

Accepted by 
The American :\Iedicnl 

Association 
Medical Women's National 

Association 
Good Housekeeping Bureau 

U. S. P. Pure Ingredients 
1\IARCELLE COS:\IETICS 

NOX-ALLERGIC 
Formulas Accepted By 
The American Medical 

.Association 
Endorsed by 

Medical Women's National 
Association 

Good Ilousel.:eeping Buren u 
U. S. P. Pure Ingredients 

MARCELLE NON-ALLERGIC COSl\IETICS comply with the ethical de
mands of the American 1\INlicul Association with regard to formulas, claims 
and purity. . 

Wl!J ~UBMI'.r 1\IAltcELLI!J NON-ALLEIWIU formulas to the American 
l'tledieal Association. Before each preparation is distributed It must pass the 
rigorous requirements of that organization with regard to ingredients, claims 
and pnrit.y. We do this in order to meet conscientiously the standards of the 
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medical profession. !\Iaterials worth many thousands of dollars have been 
discarded because thl'y did not in the strictest sense meet every non-allergic
requirement. 

This is the Face Powder recommended by physicians because of its purity 
and high quality. It .has been tested and approved by the Good Housekeep
-ing Bureau; formulas and claims are approved by the American Medical 
Association and endorsed by the l\Iedical Women's National Association. 

Marcelle Cosmetics, approved by the American 1\Iedical Association as being 
100% pure, endorsed by the 1\Iedical 'Vomcn's National Association on the 
smne score and becau>;e they are beneficial. 

1\Iarcelle Cosmetics will pass the test of your own physician. They have 
been approved by the American 1\Iedical Association and endorsed by the 
Medical Women"s National Association. 

When the American Medical Association investigated the field of cosmetics 
they found Marcelle Col'metics were lOOo/c pure, and they passed an approval 
note on to every physician in the United States advising them that Marcelle 
Cosmetics are pure in c'·ery sen.~e of the word. 

PAR. 5. The respontlent, in the course and conduct of its business, 
has, by the means aforesaid, and in catalogs and other advertising 
matter, represented that: 

1. The cosmetic preparations sold and distribnted by it under 
tlie name "Marcelle" "-ere and are submitted to and accepted and 
approved by the American Medical Association before they are dis
tributed and sold to the purchasers thereof; 

2. Before each of re.spondent's preparations sold under the name 
"}.!::n·celle" is distributed and sold to the purchasers thereof they 
must pass the rigorous requirements of the American Medical Asso
ciation with regard to the ingredients and purity of said product 
and with regard to respondent's claims for said product; 

3. The formulas for the compounding of said products were and 
are accepted by the American Medical Association, and that the 
formulas for the compounding and the claims of respondent with 
regard to said- products are approved by the American Medical 
Association. 

PAR. 6. So-called non-allergic cosmetics are only relatively non
allergic, df'pending upon the reaction of each individual user. Orri<; 
root, rice starch, and other ingredients generally used in the com
pounding of cosmetics frequently react against certain individual 
users, and the omission of snch ingredients from so-called non-allergic 
cosmetics frequently averts allergic reactions in hypersensitive in
dividual usPrs. Usually it is Becessary for each individual to sub
mit to so-called medical "patch tests" to determine the identity of the 
allergic agent involved in his own case and the allergic agent can be 
other than the above-named products. Respondent's products do not 
contain orris root, rice starch or other ingredients, which frequently 
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react against individual users, but the exclusion of such ingredients 
does not insure respondent's products against being allergic to otlwr 
individnal users. 

PAR. 7. Respondent's cosmetics have never been "accepted" or 
"approved" by the American Medical Association, nor has that Asso
ciation declared respondent's products 100% pure or sent approval 
notices to like effect to all physicians throughout the country. Re
spondent's cosmetic advertisements are accepted only for publica
tion by the Journal American Medical Association. "Acceptance" 
by the American Medical Association is different from acceptance 
for ad vert ising by the Journal American Medical Association. The 
American Medical Association has no councils for "accepting" or 
"approving". cosmetics and, therefore, has never "accepted" nor "ap
proved" any cosmetics from respondent or anyone else. Proper offi
cials of the American l\Iedical Association have denied that such Asso
ciation has prescribed or promulgated requirements with regard to 
ingredients, claims, and purity of cosmetics, whether for the treat
ment or relief of allergy, or for general use. 

PAR. 8. The advertisements and representations made to the pur
chasing public by the respondent, as hereinbefore set out in para
graph 4, are misleading. Such representations have had the capacity 
and tendency to mislead and deceive the public into the errone
ous and mistaken belief that respondent's products have, in truth 
and in fact, been "accepted" or "approved" by the American Medi
cal Association, and to induce such purchasing public to purchase re
spondent's products in prefere.nce to other cosmetics and other prepa
rations compounded and used for the avoidance or relief of allergy 
and kindred diseases or conditions. The result of such deceptive ann 
misleading representations on the part of said respondent is to un
fairly divert trade to said respondent from such competitors above 
named and cosmetic manufacturers, dealers and distributors who do 
not misrepresent the character and quality of their respective prod
ucts or the results to be obtained from the use thereof. 

CONCLUSION 

The aforesaid acts and practices of the respondent, C. W. Beggs 
Sons & Company, are to the prejudice of the public and of competi
tors of the respondent and constitute unfair methods of competition 
in commerce within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 
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OllDER TO CEASE AND DESIST 

This proceeding lun·ing been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answm· of 
respondent, testimony and other evidence taken before ,J obn \V. 
Addison, RobertS. Hall and John J. Keenan, examiners of the Com
mission theretofore duly designated by it, in support of the allega
tions of said complaint and in opposition thereto and briefs filed 
herein, no oral arguments having been heard, and the Commissio11 
having made its findings as to the facts and its condusion that said 
respondent, C. \Y. Beggs Sons & Company, has violated the pro
visions of an Act of Congress approved Sl~ptember 2G, 1914, entitleLl 
"An Act to create a Federal Trade Co1mnission, to define its powers 
and duties, and for other purposes." 

It is order·ed, That the respondent, C. \V. Beggs Sons & Company, 
its officers, representatives, agents, and employees, in <'otmection "·ith 
the offering for sale, s~tle and distribution of the cosmetic prepara
tions now known as and sold under the name of ''l\farcelle," or any 
preparations, under whatever name sold, composed of the same or 
si~ilar ingredients and possessing similar properties, in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from representing in nny manner that-

Said preparations, including the formulas therefor, have been 
"accepted" or "approved" by, or have passed rigorous requirements 
as to purity of ingredients !tnd therapeutic claims establishP{l by, the 
American l\fedieal Association. 

It is further ordered, That the respondent, C. \V. Beggs Sons & 
Company, shall within 60 days after service upon it of this order, 
file with the Commission a rPport in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist'hpreinaboYe set forth. 
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IN THE l\IATIER OF 

WORTHALL, LTD. 

t:O:IJI'LADIT, l"I:-IDINUS, AI\D OIWEH Dl HB:}AUD TO THI<J ALLEiiEO YIOL.\TI0:-1 OJ>' 
SEC. 5 OF AN ACT 0~' CONGREf;S APPROVEO SEPT. 26, 1914 

Dul'l>ct iNI!JO. Cumph1int, Jon. 24, Jfi,Jii-Det·i~iun, llt't', .1J, J.CI.J1 

'Vhrre a c·orporation rn~;agE'd us di:<tt·ibutor of its "Drury Lane Euglish 
Laven<lPr" line of cosmpt.ics and toilPt prpparation!", indmling soaps, per
fumes, toil~·t wnter, fnce powder, rougP, lipsti<:k, and othPr Rimilar products, 
ordinarily compounded or mmmfactm·ed and pad:ed and lnbPlt>d for it by 
the manufa(•tnrerl:! thereof nnd :-;old and dbtribut.ed by it to drug ~;torE's 

aud otlwr retail outlets, prineipally, at points in the Yat·ions States nnd 
in the Di><tril't of Columhia, in eompetition with tho>:e Pngaged in manu
faeture, tlistrilmtion, and Aale, or in distt·ibutiun and salE', of similar toilet 
prPJJUrntions and rosmPtics in conmwrre among t.he various Stutes ond in 
the District of Columbiu-

Causl?d prodtwts thus dC'Illt in nml sold l1y it to be lUH·kC'd, Wl'll)l)li?<l, ns:-;t-mlJlt>d, 
and hthPI<'<l by the l'l'!:<pl?ctive mnnnfnctnrprs with pnckn~es nm' labels con
reived, rlesignl?d, printPd, aml prepHred ond fnrnished l•Y It to ~aid com
llOHnders ot• mannfnchll'I'I'S, and bPOring JegC'nd, as n ttarhPd by them, 
"Drury Laue English LnYender,'' along with name of indiviunnl prepara
tion, and "DistributE'Cl hy 'Vnrthnll, Ltd., London, l\Iontreal and Nt>w York," 
!Ill(} also, ut bottom of the Yarions eontoiuers unu entlrC'ly <l<'taehed from 
nforesnid ln bPls, small rmd inf'<}nf<pi<'uons o nd readily rl'moYahle paper 
stfrket·s containing word!; "1.\In<la in U. S. A.," fnrts heing product.'! in qnP!I

tlon werl' mode for it at <lnmP!<tic plnuts of flfore8ald domestic mnunfar
tnrprs antl were not componndPu or made in England, and C'ontained 110 

English matPrials or ingrl'<li!'nts, nnd WPre not in any sense products of 
English mannfnetm·e or Englisb in origin, II!Hl it hnd no hrnnch or otliee 
in Loudon, England, or Montt·eal, Cannrln; 

'VIt.h pffpct of mlsiPn<ling- ond dereiYlng memherA of the purduu.:ing pnhlic into 
the mistaken ond erroneous lwliPf thflt said toilet preparntions, distributed 
as afore~old under nome "Drury Lane English Lavender," were genuine 
English product;; JWPJllll'Pd and compounded in Englantl of English; ingredi
!:'nts by un J<;ugli;.:h eoncern, and snuseqnpntly lmpot·ted ft·om England Into 
the UnitPd States, as prefel'l'ed by sub~tant.lal portion of purchasing public 
to similar domestic toilet prepnmtions, ond ns hnpliPd from snell terms as 
"Bnglish," "l\lade In England," etc., and of induC'ing mem!JPrs of purclJa:>ing 
rmblic, acting in such mistoken ond erronl'ous beliefs thus pngemlered, to 
buy its soid toilet preparat.ion>;, and thereby uufnirly divert tmde to it 
from its comJ)('titors who do not mh;represPnt the materials ond place of 
origin of their rt>~<pectlve products, or the in:;:-rediPnts tlwrPof, and from 
rompetitors who actuall~· ~<ell ond di~<t.ribute toil<>t prcpn r11 tlons of I•~n~Ji,;h 
origin and mannfaC'ture and tmthfully rPpt·es~>nt the same: 

Held, That such nets and pmcHces we1·e to the prejudice of the pnhlic aut! 
rolll)Jetitors and conl<tituterl uufa it· nwt.hods of rom)Wtitiou. 
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Before Mr. Jokn, lV. Bennett, trial examiner. 
Mr. Allen 0. Phelps for the Commission. 
Boyd & Holbrook, of New York City, for respondent. 

Col\IPI.AINT 

26F. T. C. 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An ~\.ct to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that 'N orthall, 
Ltd., a corporation hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, as "com
merce" is defined in said act, and it appearing to the said Commis
sion that a proceeding by it in ·respect thereof would be in the public 
interest, hereby jssues its complaint, stating its charges in that re
spect as follows: 

PARAGRAPH 1. 'Vorthall, Ltd., is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
~ew York, with its office and principal place of business at 160 Fifth 
Avenue, in the city of New York, N.Y.- The officers of said respond
ent, \Vorthall, Ltd., are: H. A. ·woods, president; Philip F. Cohen, 
executive vice president; C. C. Payne, first Yice pr~sident; E. R Al
bright, second vice president; Max Rosenwald, secretary and 
treasurer, and Joseph Rosenwald, assistant secretary and treasurer. 
The directors of said respondent corporation are: II. A. "\Voods, 
Philip F. Cohen, C. C. Payne, E. R. Albright, and Max Rosenwald. 

PAR. 2. Respondent, WorthaU, Ltd., since prior to SE'ptember 1934, 
l1as been and now is engaged in the business of ca\lsing to be com
pounded and manufactured, of offering for sale, semng and distribut
ing a line of toilet preparations and cosmetics, including soaps, per
fumes, toilet water, face powder, rouge, lipstick, and othPr similar 
products, to purchasers in the various States of the United States. 
Said respondent ordinarily causes said products to be compounded or 
manufactured, packed and labeled in the State of New York, and sells 
and distributes the same to various retail outlets, principally drug 
stores, located in the different States of the United States, including 
the District of Columbia, said products being in turn sold by said 
retail outlets to the public. In the course and conduct of its said 
business, said respondent causes its said products to be transported 
from the State of New York through and into other States of the 
United States, including the District of Columbia, and in the con
duct of said business said respondent was and is in competition with 
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other individuals, firms, partnerships, and corporations likewise en
gaged in the manufacture and compounding, sale and distribution in 
interstate commerce of similar products. 

PAR. 3. During the time above mentioned, respondent W orthall, 
Ltd., in the course and conduct of its said business, caused and now 
causes to be manufactured, compounded, wrapped, packed, offered for 
sale, and sold and distributed a line of toilet preparations which were 
and now are so sold and distributed in interstate commerce under the 
trade name or brand of "Drury Lane English Lavender." The labels 
attached to the containers and packages in which said toilet prepara
tions were and are packed, sold, and distributed were and are con
ceived, desjgned, printed, and prepared by said respondent and fur
nished by respondent to the manufacturer or compounder of said 
products, who attaches said labels to the packages and containers of 
said products at the request of the respondent. 

PAR. 4. For a long period of time the terms "English,'' "Made in 
England," "Imported from England," and similar terms, when used 
in connection with toilet preparations such as perfumes, soaps, toilet 
water, face powder, rouge, and similar articles have had and still do 
have a definite significance in the minds of wholesalers and retailers 
and the ultimate purchasing public, to wit: Such toilet preparations 
and products have for some years been compounded, blended, and 
manufactured in England, by English companies, of English mate
rials, and imported into the United States, and which products so 
compounded and imported have been appropriately labeled and 
branded for sale and distribution in various States of the United 
States. 

Such terms as the above, when applied to toilet preparations not 
made of English materials or manufactured by an English com
pany, or imported from England, are false and misleading, and a sub
stantial portion of the purchasing public prefers to buy genuine 
English toilet preparations produced as aforesaid, rather than imita
tions thereof which are not of English origin or manufacture. 

PAR. 5. In the course and conduct of its said business as aforesaid, 
respondent has caused and does cause its products so manufactured, 
sold and distributed in interstate commerce to be labeled and 
branded with the words, "Drury Lane," "English Lavender," "Dis
tributed by 1Vorthall, Ltd., London, Montreal, New York," when, in 
truth and in fact, the said "\Vorthall, Ltd.,' is not a limited corporation, 
nor is it an English company, nor does it have, nor has it had, any 
branch or office in London or Montreal which has any connection with 

160t5tm-39-\'0L.26-7 



62 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 26F. T. C. 

the manufacture, compounding, labeling, or packaging of said prod
ucts, nor are or have been any of said products so sold and dis
tributed in interstate commerce manufactured or compounded in 
London, or in England, nor are or have been the same imported from 
England or made from English material or ingredients. On the 
contrary, W orthall, Ltd., is a New York corporation; all of said 
products have been and are manufactured and compounded in the 
United States, principally of materials produced in this country, and 
the same were not and are not in any sense products of English 
manufacture, or English in origin. 

PAR. 6. The representations so made and being made by respond
ent, as above set forth, and the use of the word "Limited," or the 
abbreviation "Ltd.," instead of "Incorporated" or "Inc." by said cor
poration, in combination with the words "London Montreal New 
York" and the trade name ''Drury Lane" together with the words 
"English Lavender" are calculated and intended to, and do, have the 
capacity and tendency to, and did and do mislead and deceive dealers 

. and the purchasing public into the belief that the toilet preparations 
so caused to be manufactured and compounded, and so sold and dis
tributed by respondent, are genuine English products, and that 
respondent is an English corporation with manufacturing branches 
or offices in London and Montreal, and that said products are pre· 
pared and compounded in England and are of English origin and 
imported from England into the United States, when such is not the 
fact. Said representations have the capacity and tendency to, and 
did and do induce dealers and the purchasing public, acting on such 
beliefs, to purchase the said imitation toilet preparations, thereby 
diverting trade to respondent from its competitors who do not, by 
their corporate trade names or by false and misleading labels and 
advertising, 'or in any other manner, misrepresent the nature and 
character of their products, and from competitors who actually do 
sell and distribute toilet preparations of English origin and manu
facture, and thereby, respondent does substantial injury to competi
tors and to the purchasing public, in interstate commerce. 

PAR. 7. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
·and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of im Act of Congress approved Sep
tember 26, 1914, entitled, "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on January 24, 1936, issued and served its 
complaint in this proceeding upon respondent 'Vorthall, Ltd., a cor
poration, charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
,issuance of said complaint, and the filing of respondent's answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Allen C. Phelps, attorney of 
the Commission, before John ,V, Bennett, an examiner of the Com
mission theretofore duly designated by it, and in opposition to the 
allegations of the complaint by Boyd and Holbrook, attorneys for 
respondent, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answers thereto, testimony and other evidence, 
and brief in support of the complaint (no brief having been filed by 
respondent and no oral argument having been applied for), and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, 'Vorthall, Ltd., is a corporation, organ
ized in 1932 and existing and doing business under and by virtue of 
the laws of the State of New York with its office and principal place 
of business at 160 Fifth Avenu('1 in the city of New York, State of 
New York. Since prior to September 1934, respondent, 'Vorthall, 
Ltd., has been engag<:>d in business as a distributor of cosmetics and 
toilet preparations, including soaps, perfumes, toilet water, face 
powder, rouge, lipstick, and other similar products, all of which are 
distributed under the name "Drury Lane English Lavender." 
Worthall, Ltd. ordinarily causes said toilet preparations and cos
metics to be compounded or manufactured, and packed and labeled 
by the manufacturer thereof. Respondent's soap sold under the 
rame "Drury Lane English Lavender" is manufactured by Light
foot Schultz Company and the otber preparations above named are 
manufactured by B. II. Knwger, Inc., both of which manufacturers 
have their plants locateJ in the State of New York. Respondent 
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sells and distributes said toilet preparations and cosmetics to its 
customers, principally drug stores and other retail outlets, which are 
located at points in the various States of the United States and in 
the District of Columbia. Said products are in turn sold by said 
retail outlets to individual members of the purchasing public. In 
the course and conduct of its business, said respondent causes said 
toilet preparations and cosmetics, when sold, to be transported from 
the State of New York, where said products are compounded, manu
factured, and labeled, to the purchasers thereof located in various 
States of the United States other than the State of ·New York and 
in the District of Columbia. 

In the course and conduct of its business, respondent was, and is, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged in the manufacture, distribution, 
and sale, or in the distribution and sale, of similar toilet prepara
tions and cosmetics, in commerce between and among the various 
.States of the United States and in the District o£ Columbia . 

. PAR. 2. Since September 1934:, the respondent, 1Vortha1l, Ltd.1 in 
the course and conduct of its business, has caused Lightfoot Schultz 
Company and B. H. Krueger, Inc. to compound or manufacture, and 
to label, pack, wrap, and assemble said toilet preparations which are 
sold and distributed by respondent, in commerce as herein described, 
and which are designated and described with the name "Drury Lane 
English Lavender." The labels attached to the containers and pack
ages in which said toilet preparations are packed for distribution 
and sale were conceived, designed, printed and prepared by said 
"\Vorthall, Ltd. and by it furnished to the compounders or manu
facturers of said products which attached said labels to the packages 
and containers thereof at the direction of the respondent. 

PAR. 3. The labels and packages furnished to the manufacturers by 
the respondent and used by them in preparing said toilet prepara
tions and cosmetics for distribution and sale by the respondent herein 
bear statements such as the following: "Drury Lane English Laven
der," together with the name of the individual preparation such as 
toilet water, astringent lotion, and the words "Distributed by 1Vorth
all, Ltd., London, Montreal, and New York." On the bottom of the 
containers of the various toilet preparations, herein referred to, 
sometime appear small paper stickers containing the 'vords "Made 
in U. S. A." These stickers are inconspicuously placed on the bot
tom of the container and are not. in close conjunction to, or equal 
prominence with, the other phraseology hereinabove set out, and are 
not readily discernible. Said stickers bear no relation whatever to 
the principal labels appearing on said products and may be readily 
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removed from the containers of said products by retail dealers or 
others without in any way affecting the appearance of the labels, 
or the salability of the products. 

For a long period of time, the terms "English," "Made in England," 
"Imported from England," and similar terms suggesting English 
origin, when used in connection with toilet preparations such as per
fumes, soaps, toilet water, face powder, rouge and similar articles, 
have had, and still do have, a definite significance in the minds of 
retail dealers in, and ultimate purchasers of, said products; and the 
use of such terms signify to them that the toilet preparations antl 
other products so branded and labeled have been actually com
pounded or manufactured in England and have been compounded, 
blended or manufactured from English materials by English com
panies and subsequently imported into the United States for sale 
and distribution. A substantial portion of the purchasing public 
:{>refers to buy such genuine English toilet preparations produced as 
aforesaid rather than similar toilet preparations which are of domes
tic origin and are not of English origin or manufacture. 

PAR. 4. In truth and in fact, 'Vorthall, Ltd. is a New York cor
poratjon and is not an English concern. It has never maintained 
any branch or offices in London, England or Montreal, Canada. 
None of said toilet preparations or similar products are compounded 
or manufactured in England and none of said products are made 
from English materials or ingredients. All of said toilet prepara
tions are compounded and manufactured in the United States, prin
cipally from materials produced in this country. Said toilet prepara
tions are not in any sense prodncts o£ English manufacture and aro 
not English in origin. 

P.A.n. 5. The use of such terms as "English," and "Drury Lane 
English Lavender," particularly when accompanied with the repre
sentation that the distributor of said preparations maintains offices 
and places of business in Montreal and London, serves as represen
tations to the purchasing public that said toilet preparations were 
made of English materials and ingredients and were manufactured 
by an English company in England and subsequently imported into 
the United States. · 

PAR. 6. The aforesaid misrepresentations made by the respond
ent through the use o£ the term "Drury Lane English Lavender," as 
descriptive o£, or as a designation for, its toilet preparations, and 
through the use of the words "London" and "Montreal," were calcu
lated and intended to have, and do have, the capacity and tendency 
to, and do, mislead and deceive members of the purchasing public 
into the mistaken and erroneous belie£ that said toilet preparations 
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distributed by the respondent under the name "Drury Lane English 
Lavender" are genuine English products prepared and compounded 
in England of English ingredients by an English concern, and sub~ 
sequently imported from England into the United States. The re
spondent's aforesaid representations also have the capacity and tend~ 
ency to, and do, induce members of the purchasing public, acting in 
said mistaken and erroneous beliefs induced as aforesaid, to purchase 
respondent's said toilet preparations thereby unfairly diverting traae 
to the respondent from its competitors who do not misrepresent the 
materials and place of origin of their respective products, or the in
gredients thereof, and also from competitors who actually sell and 
distribute toilet ·preparations of English origin and manufacture and 
who truthfully represent said preparations. 

CONCLUSION 

The aforesaid acts and practices of the respondent, 'Vorthall, Ltd.1 

are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

' 
ORnER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answers of respond
ent, testimony and other evidence tak~n before John ,V. Bennett, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, and brief on behalf of ihe Commission filed herein, and the 
Commission having made its findings as to the facts and its conclusion 
that respondent '\Vorthall, Ltd., a corporation, has violated the pro
visions of an Act of Congress, approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

It is ordered, That the respondent 'Vorthall, Ltd., a corporation, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution, in interstate commerce or 
in the District of Columbia, of toilet preparations and cosmetics 
compounded and manufactured in the United States, including per
fumes, soaps, toilet water, face powder, and similar articles, do forth
with cease and desist from: 

1. Representing, through the use of the term "Drury Lane English 
Lavender," or any other term or words as a designation or brand name 
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:for its various toilet preparations and cosmetics, or through any 
other means or device, or in any other manner, that said products 
are of English manufacture or origin, or are imported from England; 

2. Representing that said products contain ingredients of English 
origin when such is not the fact; 

3. Representing, through the use of the words "Montreal" and 
"London," or through the use of any other name of a foreign city or 
country, that it maintains branches and places of business in England, 
Canada, or any other foreign country. 

It i8 further orde-red, That the respondent, ·w orthall, Ltd., a cor
poration, shall within 60 days after service upon it o:f this order, file 
with the Commission a report in writing setting forth in detail the 
manner and :form in which it has complied with this order. 
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IN THE MATTER OF 

ENGLANDER SPRING BED COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN RE3ARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2602. Complaint, Oct. 30, 1933-Decision, Dec. 14, 1931 

Where a corporation engaged in manufacture, sale, and distribution of bed 
mattresses to purchasers In other States and in the District of Columbia, 
In substantial competition with those similarly engaged, including those 
who do not misrepresent the regular and customary retail price of their 
respective products and do not use the below set forth methods in sale 
and distribution thereof in commerce; in pursuance of so-culled "sales 
stimulator plan" adopted by it-

(a) Furnished retailers, for their use In rrmning advertisements In local news
papers, mats bearing such statements as "Englander's Famous Regular 
$39.50 PROPEREST Mattresses 1h off sale! $19.75. We are able to buy 
these nationally advertised $39.50 damask covered mattresses and bed 
springs at a drastic price concession," with, In some cases, figure $29.75 
as supposed regular price, and urged use of such advertisements upon 
retailers in connection with offer for sale of its said products; 

(b) Attached to mattresses, to which reference was made as aforesaid, label 
bearing such words as "Finest Quality Since 1895. PROPEREST reg. 
U. S. Pat. Off. $39.50, manufactured by ENGLANDER SPRING BED CO., 
INC. New York, Brooklyn," or figure $29.75 in those cases in which such 
figure bad been made use of in aforesaid mats; and 

(c) Supplied to retailers, in furtlwr connection with its aforesaid "sales stimu
lator plan" and for use in their showrooms in connection with offer and 
sale of its aforesaid mattresses, variously labeled as above set forth, 
embossed advertising cards displaying illustrations of Its said products, 
together with dealer's name, and statement in regard to regular price, as 
aforesaid, of such mattresses, and Including, as typical, some such state
ment as "Never before sold for Less than $30.50. $22.50 All Sizes" and 
''Nationally advertised at $29.75 NOW $19.75"; 

Notwithstanding fact aforesaid supposed retail prices of $39.50 or $29.i5, as 
above displayed in advertisements and on labels and in display advertis
Ing cards, were not the regular and customary retail prices of the mat
tresses thus advertised, labeled and mentioned, nor those at which it was 
contemplated by it that said merchandise would be sold, but were greatly 
In excess of retail price at which sale by retallers involved was contem
plated and intended by it, such retail price was wholly fictitious, mat
tresses thus advertised and labeled were greatly inferior in quality and 
workmanship to those which regularly and customarily retail for $39.50 
and $29.75, and regular and customary retail price at which products In 
question were offered and sold was $22.50 or $19.75, depending upon 
quality of particular mattress; 

With result that prospective purchasers were led to belleve that mattresses thus 
advertised and branded were products of kind and quality that regularly 
and customarily sell at retail for prices Indicated, and that, when offered 
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and sold at their aforesaid regular prices or other sum substantially less 
than price indicated by such fictitious price markings, contrary to the fact, 
they were securing a bargain, in that products in question were made to sell 
for a sum greatly in excess of that at which they were offered and sold, and 
with effect of misleading and deceiving substantial portion of purchasing 
public as to value, grade, quality, and price of aforesaid mattresses and caus
ing them erroneously to believe that regular and customary retail prices 
thereof were greatly in excess of those at which said mattressl.'s were regu
larly and customarily offered and sold, and, as a consequence of such errone
ous belief, of causing suhstantial portion of such public to buy its said 
mattresses, and of thereby unfairly diverting trade in commerce involved 
to it from its competitors who do not misrepresent the value, grade, quality, 
and price of their products; to their substantial injury and to that of the 
public: 

Held, That such acts and practices were to the prejudice of the public and com· 
petitors and constituted unfair methods of competition. 

Before Mr. John L. Hornor, trial examiner. 
Mr. Alden S. Bradley for the Commission. 
Lewis, M arlcs & [{ anter, of Brooklyn, N. Y., for respondent. 

Col\1PLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its power and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Englander 
Spring Bed Company, Inc., hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce as 
"commerce" is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respondent, Englander Spring Bed Company, Inc., 
is a corporation existing under and by virtue of the laws of the State 
of New Yorli:, but having its principal office and place of business at 
3961 Lowe A venue, Chicago, Ill., and has been and now is engaged in 
the manufacture of bed mattresses and the sale and distribution there
of; and in the course and conduct of its said business, has sold and 
distributed such bed mattresses and caused the same to be transported 
from the various places of business of the respondent, to wit: Chi
~ago, Ill., Boston, 1\Iass., and Brooklyn, N. Y.-to purchasers of such 
bed mattresses located in the various States of the United States 
other than the State or States of of origin of such shipments and in 
the District of Columbia and has maintained a constant current of 
trade and commerce between and among the various States of the 
United States and in the District of Columbia. 
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PAR. 2. During the course and conduct of its business the respond
ent, in soliciting the sale of and in selling its products in interstate
cOJ;nmerce, has suggested and urged upon its retailer-customers the· 
adoption of what is called a "sales stimulator" plan which consists 
and consisted essentially of statements and representations in adver
tisements that such retailers were offering the products of said 
respondent at greatly reduced prices; and said respondent has written 
a.nd does write, in connection with the sales and distribution of its 
products in interstate commerce, letters in which the following state
ments and representations are used: 

I am not offering you an untried scheme, but a definite, approved, wo-rked-out 
plan that is selling thousands of mattresses for many of the country's leading 
dealers. I am eonfident that it will do for you what it is doing for others and 
that you will find it just the productive, yet dignified, sales stimulator you 
need under present conditions. 

Accompanying such letter and similar letters the 1·espondent has 
offered to supply and has in fact supplied and now does supply its 
retailer-customers with embossed advertising cards upon which ap
pear illustrated advertisements of its products, together with the 
dealer's name and a statement, or statements substantially as follows: 

Never before sold for 
Less than $39.50 

$22.ii0 
.All sizes 

and the further statement or a statement similar thereto: 

Nationally advertised 
at $29.75 NOW 

$19.75 

A further custom and practice of the respondent is to manufacture,. 
sell, and distribute in interstate commerce bed mattresses to which 
is attached labels bearing the following words or words similar
thereto: 

Finest Quality Since 1895 
ENGLANDER 

Properest 
Reg. U. S. Pat. Off. 

PRODUCTS 
INNER SPRING $29.75 MATTRESS 

New York-Brooklyn-Boston
Chicago 

or 
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Finest Quality Since 1805 
PRINCETON IAN 

Reg. U. S. Pat. Off. 
INNER SPRING MATTRESS 

Price $39.50 
... ' 

ENGLANDER SPRING BED CO. 
New York, Brooklyn, Boston, Chicago 

71 

PAn. 3. The products of the respondent, the retail selling price of 
which is stated to be variously $29.75 and $39.50, are in truth and in. 
fact offered and intended to be offered to the purchasing public by 
the retailers thereof at $19.75 and $22.50 respectively. 

Respondent has initiated and encouraged such so-called ''cut" retail 
selling price among its retail customers by advising them substan
tially as follows: 

The mattress cnrrietl a $39.50 res::lle price. Yon enn feature it nt any price 
you see fit from $19.75 up. 

PA~. 4. In truth and in fact the mattresses so advertised are 
greatly inferior in quality and workmanship to those mattresses 
generally available on the market at the price of $39.50 and such 
mattresses o.f the respondent are manu:facturecl at an average cost of 
$8.53 each and are offered, by the responclent to retailers for $14.00 
each. The mattresses so manufactured are actually made with the 
:Intention .and the purpose of being sola" at varying prices from $19.75 
up and are. made in such a manner and of such material as to warrant 
the offering of the same at such prices to the consuming or pur
chasing public. 

PAR. 5. The labels as above set forth remnin displayed upon the 
mattresses as affixed thereto by the respondent throughout the 
channels of trade and distribution to the constm1ing public and are 
used pursuant to an intention and purpose on the part of the 
respondent· to mislead and deceive the purchasing and consuming 
public as to the true value of the same or as to the regular, usuai, or 
customary retail selling price of such mattresses. 

PAn. 6. There are among the competitors of the respondent in 
interstate commerce various individuals, partnerships, firms, and cor
porations engagecl in the manufacture, sale, and distribution of bed 
mattresses and- who do not, by the affixation of labels or the cir
cularization of letters as hereinabove set forth represent their said 
produds to be of a value in excess of the actual value thereof, and 
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-competitors who do not suggest to their retailer-customers fictitious 
.and grossly marked-up prices for the purpose of deceiving the pur
~hasing public as to the real value of said mattresses. 

PAR. 7. Respondent's practice of affixing such false, fictitious, and 
inflated price marks to be labeled upon said mattresses has a capacity 
to mislead and deceive and has misled and deceived the purchasing 
and consuming public as to the value, grade, quality, and price of 
such mattresses and has .the capacity and tendency to aid, enable, or 
-cause dealers to sell such mattresses to the consuming public at prices 
purporting to constitute a substantial reduction in such dealers' 
prices, which reductions are in fact false and fictitious. 

PAR. 8. Such practices have the further capacity to and do mislead 
and deceive members of the purchasing or consuming public into the 
erroneous belief that the prices at which said products are offered 
for sale to the consuming or purchasing public are in fact prices 
reduced from those set forth as the original price of such mer
chandise and that such purported reduction is a genuine, bona fide 
reduction in price by which purchasers have saved sums of money 
equivalent to the amount of such reduction and further that the 
higher price mark as contained in the labels so affixed to the mat
tresses represent the current, regular, or retail prices for mattresses 
of the particular grade and qualities offered for sale and that such 
mattresses so offered are higher priced mattresses being offered for 
.sale or f:old at actually greatly reduced or lowered prices. 

PAR. 9. The use by respondent of such false, fictitious, and inflated 
price marks is unfair and tends to and does prejudice and injure the 
public, unfairly divert trade from, and otherwise prejudice and 
injure, respondent's competitors, and to that extent constitutes a 
substantial diversion of trade and a loss to substantial competition in 
interstate commerce and constitutes unfair methods of competition 
in commerce in violation of Section 5 of the Act of Congress en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes," approved September 26, 
1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on October 30, 1935, issued, and on 
November 6, 1935, served its complaint in this proceeding upon the 
respondent Englander Spring Bed Co., Inc., a corporation, charging 
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it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent's answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Alden S. Bradley, attorney for the Commission, 
before John L. Hornor, an examiner of the Commission, theretofore 
duly designated by it, no testimony or other evidence in opposition 
to the allegations of the complaint having been introduced by the 
respondent, that said testimony and other evidence were duly re
corded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis
sion on the said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition thereto, 
and the oral arguments of counsel for the Commission and L. B. 
Kanter, counsel for the respondent; and the Commission having duly 
considered the same, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

P ARAORAPH 1. The respondent Englander Spring Bed Co., Inc., is a 
corporation, organized and existing under and by virtue of the 
laws of the State of New York, and has its principal office and place 
of business at Stewart and Johnson A venues, in the city of Brooklyn, 
State of New York. The respondent is engaged in the manufacture, 
sale, and distribution of bed mattresses. It causes said mattresses, 
when sold, to be shipped from its place of business in the State of 
New York to the purchasers thereof located in various States of the 
United States, other than the State of New York, and in the District 
of Columbia, and it has for several years last past maintained a con
stant current of trade and commerce between and among the various 
States of the United States and in the District of Columbia. 

Respondent is in substantial competition in said commerce with 
other corporations, and with firms, partnerships and individuals who 
are engaged in the manufacture and in the sale and distribution of 
bed mattresses in commerce between and among the various States of 
the United States and in the District of Columbia. 

PAR. 2. Respondent in offering for sale and selling its said mat
tresses to retailers for resale to the ultimate users thereof, has adopted 
what it describes as a "sales stimulator plan." Under this so-called 
"sales stimulator plan" the respondent furnishes retailers with mats 
for use in running ud\·PrtisPments in loC'al newspapers, upon which 
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appear the following statement, and others of similar import and 
meaning: 

Englander's Famous Regular $39.50 PROPEREST 
Mattres!'es l;2 off sale! $19.75 

We are able to buy these nationally advertised $39.50 damask covered mat-
tresses and bed springs at a drastic price concession. 

Retailers are urged to use these udvertisements in connection with 
the retail offer for sale of respondent's said products. To the mat
tresses, to which reference is made in said advertisements, is attached 
a label upon which appear the following words, or words of similar 
import and meaning: 

Finest Quality Since 1895 
PllOPEREST reg. U. S, Pat. Off. $39.50 

manufactured by 
ENGLANDER SPRING BED CO., INQ. 

New York Brooklyn 

In some instances, the regular retail price of the mattresses is shown 
in the mats supplied retailers for use in placing advertisements in 
.local newspapers as $29.75. In such instances, the labels affixed to the 
mattresses have printed thereon a price of $29.75. 

In connection with this "sales stimulator plan," the respondent sup
plies to retailers embossed advertising cards upon which appear 

'illustrated advertisements of its products, together with thE:\ dealer's 
name, and a statement in regard to the regular price of respondent's 
said mattresses. The following statements are typical of those ap
pearing on such cards: 

~ever before sold for 
Less than $39.50 

$22.50 
All sizes 

~atlonally advertised 
at $29.75 ~ow. 

$19.75 

These cards are supplied to retail dealers for use in their show rooms 
in connection with the offering for sale and sale of respondent's said 
mattresses, upon the labels of which is marked a price of $39.50 or 
$29.75, as the case may be. 

The mats supplied by the respondent to the retailers, as above 
stated, were used by various retailers located throughout the United 
States in placing advertisements in local newspapers advertising mat
tresses purchased from the respondent, bearing the ln bels with the 
price marks placed thereon, as stated. 
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PAR. 3. The retail price of $39.50 or $29.75, as the case may be, as 
stated in the advertisements, on the labels, and in the display adver
tising cards by the respondent, is not the regular and customary 
retail price of the mattresses advertised, labeled and mentioned in the 
display cards, nor the. retail price at which the respondent contem
plated said merchandise would be sold, but is, in truth and in fact, 
greatly in excess of the retail price at which the respondent contem
plated and intended that said mattresses would be, and were, sold by 
retailers. The regular and customary retail price at which said mat
tresses are offered for sale and sold is $22.50 or $19.75, depending 
upon the quality of the mattress. The retail price so indicated by 
the respondent, as aforesaid, in sai.d advertisements, on said labels, 
and display cards is wholly fictitious. and bears no relation to the 
true retail price. The mattresses so advertised and labeled are 
greatly inferior in quality and workmanship to mattresses which 
regularly and customarily retail for $39.50 and $29.75. 

PAR. 4. The use by the respondent, as aforesaid, of said fictitious 
price markings in said advertisements and on said labels, and the 
statements made in connection therewith, leads prospective pur
chasers to believe that the mattresses so advertised and branded are 
mattresses of the kind and quality that regularly and customarily sell 
at retail for the prices indicated, and to believe that, when said mat
tresses are offered for sale and sold for $22.50 or $19.75, or some other 
sum substantially less than the retail price indicated by such fictitious 
price markings, they are securing a bargain in that the mattresses 
were manufactured to sell for a sum greatly in excess of the sum at 
which they are offered for sale and sold. In truth and in fact, the 
sums paid by purchasers, in such instances, are the r£>gular and 
customary retail prices, and purchasers do not secure mattresses 
manufactured to sell for much greater sums. 

PAR. 5. There are among the competitors of respondent other cor
porations, firms, and individuals engaged in the sale and distribution 
of mattresses in interstate commerce who do not misrepresent the 
regular and customary retail price of their said products and who do 
not use the methods used by the respondent, as hereinabove set out, in 
the sale and distribution of their said products in said commerce. 

PAR. 6. The acts and practices of the respondent, as hereinabove, 
set out, have had, and do have, the tendency and capacity to, and do, 
mislead and deceive- a substantial portion of the purchasing public 
as to the value, grade, quality and price of said mattresses and cause 
them erroneously to believe that the regular and customary retail 
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prices of said mattresses are greatly in excess of those at which said 
mattresses are regularly and custoJUarily offered for sale and sold, 
and as a result of said erroneous belief cause a substantial portion of 
the purchasing public to purchase respondent's said mattresse.'3, thereby 
unfairly diverting trade in said commerce to the respondent from 
its competitors who do not misrepresent the value, grade, quality, and 
price of their products, to the substantial injury of said competitors 
and to the injury of the public. 

CONCLUSION 

The aforesaid acts and practices of the respondent Englander 
Spring Bed Co., Inc., are to the prejudice of the public and of 
respondent's competitors, and constitute unfair methods of competi
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent, testimony and other evidence taken before John L. Hornor, 
arr examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint, briefs filed herein, and 
oral arguments by Alden S. Bradley, counsel for the Commission, 
and by L. B. Kanter, counsel for the respondent, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress ap
proved September 26", 1914, entitled, "An Act to create a Federal 
Trade Commis~ion, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondent Englander Spring Bed Co., Inc., 
and its successor, or successors, their respective officers, representa
tives, agents, and employees, in connection with the offering for sale, 
sale and distribution of bed mattresses in interstate conunerce or in 
the District of Columbia, do forthwith cease and desist from: 

1. Representing, directly or indirectly, that said mattresses retail, 
or were manufactured to retail, at prices in excess of the prices at 
which said mattre~ses are regularly and customarily offered for sale 
and sold by retailers. 

2. Placing on said mattresses labels indicating retail prices in 
excess of the prices at which said mattresses are regularly and cus
tomarily sold by retailers. 
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3. Furnishing retailers with "mats" for newspaper advertise
ments, display placards, or other advertising matter, containing 
figures or words indicating or implying that the retail prices of said 
mattresses are in excess of the prices at which retailers regularly 
and customarily sell said mattresses. 

It i8 further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a re
port in writing setting f01th in detail the manner and form in which 
it has complied with this order. 



78 FEDERAL TRADE COl\Il\IISSION DECISIONS 

Complaint 26F. T. C. 

IN THE l\fATTER OF 

EARL E. MAY SEED COMPANY AND EARL E. MAY 

COl\IPLAINT, FINDINGS, AND ORDER IN RE3ARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 30G.'J. Complaint, Feb. 16, 1.'137-Der;ision, Dec. 14, 1931 

Where a corporation engaged in transportation, sale and distribution of nursery 
stock, in commerce among the various States, and an individual whose name 
it bore and who was principal stockholder and director and controller of 
its sales JlOlicies and operations-

Reprc.o:ented that they actually grew or propagated the nursery vrodncts sold 
and distributed by them, and owned, operated, or controlled nurseries, 
farms, or properties in or on which such products were grown, through 
catalogs depicting views including signs placed by them by roads, walks, 
and driveways in near-by nurseries and identified by said signs as said 
individual's "Visitors Drive" or "Flower Garden," as case might be, and 
fruit trees, flowers, shrubs, etc., and throngh language featuring and 
emphasizing the qnality and extent and abundance of the nursery products 
displayed along said individual'~:~ "Nursery Drive"; facts being said cor
poration and indi>idual did not actually grow or propngate nursery prod
ucts sold by them, said signs were placed beside roads, walks, and drive
ways in many near-by nurseries containing many acres of land on which 
nursery stock Wtl~ being propngated and grown, and stodc sold and dis
trihuted by them was actually grown and propagated by other:> on their 
own nursEo>ry farms and properties, and tllPreafter sold to them in wholesale 
lots; 

With effect of confusing aud misleading members of the purchasing public into 
erroneous and mistaken beliefs that they actually grew or propagated 
products sold by them and actually owned, operated, and controlled nursery 
farms or other properties on which such stock was grown or propagatt>d 
for sale, and with result, as a direct consequence of such mi~Stakt>n and 
erroneous beliefs induced by their aforesaid advertisements and reprpsen
tations, that a substantial portion of purchasing public bought a substantial 
amount of their said stock, and trade was unfairly diverted to them from 
competitors who do not misrepresent the source of their respective pro~
ucts; to the injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com
petitors and constituted unfair methods of competition. 

Before Mr. Robert S. Hall, trial examiner. 
Mr. Floyd 0. Oollins for the Commission. 
J.fr. Varro E. Tyler, of Nebraska City, Nebr., for respondents. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
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Federal Trade Commission, having reasons to believe that the Earl 
E. May Seed Company, a corporation, and Earl E. May, hereinafter 
referred to as respondents, have been and are using unfair methods 
of competition in commerce, as "commerce'' is defined in said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. The Earl E. May Seed Company is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Iowa, with its principal place of business located 
in the city of Shenandoah, State of Iowa. Respondent, Earl E. May 
Seed Company, is now and has been for a number of years last past 
engaged in the transportation, sale and distribution of nursery stock 
in commerce between and among various States of the United States. 
Respondent, Earl E. May, is the principal stockholder of the Earl 
E. May Seed Company, and directs and controis its sales policies and 
business operations. The respondents caur;e said nursery stock, when 
sold, to be shipped and transported in commerce from the respond~ 
ents' place of business in Shenandoah, Iowa, to purchasers thereof 
at various points in States of the United States other than the State 
~£ Iowa. The respondents maintain a constant current of trade and 
commerce among and between the various States of the United States 
in the nursery stock which they sell and distribute. 

PAR. 2. The respondents, in the course and conduct of said busi
ness, are now, and at all times herein referred to have been, in sub
stantial competition with other corporations, individuals, firms, and 
partnerships likewise engaged in the sale and distribution of nursery 
t>tock in commerce among and between the various States of the 
United States, and who do not in any way misrepresent the quality 
or source of their product, or resort to unfair practices in offering 
for sale and selling their product. 

PAR. 3. The respondents, in the course and conduct of the business 
as aforesaid, and for the purpose of inducing individuals to purchase 
said nursery stock, have distributed through the United States mail, 
and otherwise, to the purchasing public throughout the several States 
of the United States, circulars and catalogues, in all of which the 
respondents have caused the firm name, and a purported description 
of the product, to be prominently and conspicuously displayed. 

There are located in and around· the City of Shenandoah, Iowa, 
many nurseries containing many acres o£ land on which nursery 
stock has been, and is being propagated and grown, and in and 
around which are roads, walks, and driveways. The respondents 
haYe made and plaeed and/or have caused to be made nnd placetl 
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along and on the side of said roads, walks, and driveways, many large 
signs on which are written, in large and conspicuous letters, the fol
lowing: 

Earl May's Visitors Drive. 
Earl E. 1\lay's Flower Garden. 

In the aforesaid catalogues the respondents have inserted and/or 
have caused to be inserted and made a part thereof, certain photo
graphs of different views along said roads, walks and driveways1 and 
in which are depicted fruit trees, flowers, shrubs, etc., and the signs. 
as before described. On the side of said photographs and in direct 
connection therewith, the respondents represent: 

Come take a trip with me through the nursery. 
Follow the arrow through ER.rl E. May's Nursery Drive. 
Acres of hardy phlox plants In bloom along Earl 1\Iay's Nursery Drive. You 

will get these colorful, thrifty plants when you order them from me. 
Look for this arrow. It shows the way through Earl May's Nursery Drive. 

These Morheim Blue Spruce are beautiful trees, too. 
These pictures on this page will give you an idea of just a few of the things

you will see when you take a tour through Earl May's Nursery Drive. 
:Along our Nursery Drive you wlll see more than 1,200 acres of growing.: 

nursery stock. 
Even with this soil we must use this big, extra deep tree digger in order to 

get all the roots and send them out to you right along with the trees. 

In describing the different species of nursery stock advertised, the· 
respondents represent : 

The Special Rose Stock De-eyeing Process developed by our rose growerfl,. 
make it almost impossible for our roses to sucker from the roots. 

Our planting of this variety at the seed house have been blooming profuse!)· 
all summer long. 

We usually grow too many of some plants, so I make up the surplus into 
collections. 

·We have growers who have been growing and selecting the best of clean, 
pure-bred, high-yielding strains. 

We had a good growing season last year and I don't believe I have ever seen• 
a finer lot of good, plump, bright, shiny seeds. 

PAR. 4. The manner and form in which the aforesaid photograph~
were made, and were, and are being displayed, and the represen
tations in connection with the publication of said pictures, and 
otherwise, are grossly exaggerated, false and misleading. Said' 
statements and picturizations herein referred to, and others similar· 
thereto not specifically set out, serYe as representations on the part 
of the respondents that the said Earl E. May Seed Company actually 
grows or propagates the nursery products sold and distributed by it;· 
and that it owns, operates and controls nurseries, farms, or properties 
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in, or on which the said nursery products sold and distributed by 
it are grown. 

PAR. 5. In truth and in fact, neither of the respondents actually 
grows or propagates the nursery products sold by them. Neither of 
the respondents owns, operates, or controls nu19eries, farms, or 
properties in or on which nursery stock is grown or propagated. 
The nursery stock sold and distributed by them as described herein 
is actually grown and propagated by others on their own nursery 
farms or properties, and are sold to respondents in wholesale lots 
after being grown. 

PAR. 6. Said representations on the part of the respondents had, 
and now have, the tendency and capacity to, and did and do, mislead 
a substantial portion of the purchasing public into the erroneous 
belief that when they purchase nursery stock from the respondents 
they were buying direct from the grower and would, thereby, be the 
recipient of the advantages to be had by buying direct from the 
growth. 

PAR. 7. Each and all of the false and misleading statements made 
by the respondents wherein they represent that they grow and 
propagate the nursery stock sold by them was, and is, calculated to, 
and had, and now has, the tendency and capacity to mislead and 
·deceive a substantial portion of the purchasing public into the 
erroneous belief that all of the said representations are true. Said 
representations have tended to induce and have induced the purchase 
of respondents' nursery stock by the public in reliance upon such 
·erroneous belief. As a result thereof trade has been tmfairly 
·diverted to respondents from competitors who do not engage in 
similar false and misleading representations and practices all to the 
lnj ury of competition in commerce among and between the various 
:States of the United States and in the District of Columbia. 

PAR. 8. The above acts and practices engaged in by respondents, 
as aforesaid, are all to the prejudice of the public and of respondents' 
competitors, and constitute unfair methods of competition in inter
state commerce, within the intent and meaning of Section 5, of an 
Act of Congress, approved September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled, "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
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:Federal Trade Commission on February Hi, 1937, issued and served 
its complaint in this proceeding upon the respondents herein, charg
ing them with the use of unfair methods of competition in commerce 
in violation of the provisions of the said act. On April 12, 1937, 
the respondents _filed their answer in this proceeding. Thereafter, 
on October 1, 1937, a stipulation was entered into whereby it was 
stipulated and agreed that a statement of facts signed and executed 
by respondent's counsel, Varro E. Tyler, and W. T. Kelley, chief 
counsel for the Federal Trade. Commission, subject to the ,approval of 
the Commission, may be taken as facts in this proceeding and in lieu 
of testimony in support of the charges stated in the complaint or in 
opposition thereto; and that the Commission may proceed npon said 
statement of facts to make its report as to the findings of facts 
(including inferences which it may draw from the said stipulated 
facts) and its conclusion based thereon and enter its order dis
posing of the proceeding without the presentation of argument or 
the filing of briefs. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on said complainti' answer 
ahd stipulation, said stipulation having been approved and accepted, 
and the Commission having duly considered the same and being now 
fully advised. in the premises, finds that this proceeding is in the 
interest of the public and makes its findings as to the facts and its 
conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P ARAGR.APH 1. The Earl E. l\Iay Seed Company is a corporation 
organized, existing and doing business under and by vittue of the laws 
of the State of Iowa, with its principal place of business located in 
the city of Shenandoah, State of Iowa. Respondent, Earl E. May 
Seed Company, is now and has been for a number of years last past 
engaged in the transportation, sale and distribution of nursery stock 
in commerce between and among various States of the United States. 
Respondent, Earl E. May, is the principal stockholder of the Earl E. 
May Seed Company, and directs and controls its sales policies and 
business operations. The respondents cause said nursery stock, when 
sold, to be shipped and transported in commerce from the respond
ents' placP of business in Shenandoah, Iowa, to purchasers thereof at 
various points in States of the United States otlwr thn,n the State of 
Iowa. The respondents maintain a course of trade in commerce 
among and between the various States of the United States in the 
nursery stock which they sell and distribute. 

PAR. 2. The respondents, in the course and conduct of said business, 
are now, and at all times herein referred to have been, in substantial 
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competition with other corporations, individuals, firms, and partner
ships likewise engaged in the sale and distribution of nursery stock 
in commerce among and between the various States of the United 
States, and who truthfully represent the quality or source of their 
products. 

PAR. 3. The respondents, in the course and conduct of the business 
as aforesaid, and for the purpose of inducing individuals to purchase 
said nursery stock, have distributed through the United States mail, 
and otherwise, to the purchasing public throughout the several States 
of the United States, circulars and catalogues, in all of. which the 
respondents have caused the firm name, and a· purported description 
of the product, to be prominently and conspicuously displayed. 

There are located in and around the city of Shenandoah, Iowa, 
many nurseries containing many acres of land on which nursery stock 
has been, and is being propagated and grown, and in and around 
which are roads, walks and driveways. The respondents have made 
and placed and/or have caused to be made and placed along and on 
the side of said roads, walks and 'driveways, many large signs on 
which are written, in large and conspicuous lettPrs, the following: 1 

Eo rl l\Inr's Yii;itors Drive: 
Earl E. May's Flowl'r Garden. 

The tract of ground designated on said signs as "Earl E. May's 
Flower Garden" was, and is, a display garden on ground leased by 
the respondents, in the exclusive possession and control of respond
ents, and planted and cultivated by them, and used by them for the 
display of trees, shrubs, and plants taken from the stock offered for
sale and sold by the respondents. 

In the 1936 Spring Catalogue, the respondents have inserted 
and/or have caused to be inserted and made a part thereof, certain 
photographs of different views along said roads, walks and driv~
ways, and in which are depicted fruit trees, flowers, shrubs, etc., and 
the signs as before described. On the side of said photographs and 
in direct connection therewith, the respondents represent: 

Come take a trip with me through the nursery. 
Follow the arrow through Earl E. 1\lay's Nursery Drive. 
Acres of hardy phlox plants in bloom along Earl E. 1\Iay's Nursery Drive. 

You wlll gl't these colorful, thrifty plants when you order them from me. 
Look for this arrow. It shows tbe way through Earl May's Nursery Drive. 

These 1\forheim Blue Spruce are beautiful t'rees, too. 
These pictures on this page will give you an idea of just a few of the things 

you wJll see when you take a tour through Earl 1\Iay's Nursery Drive. 
Along our Nursery Drive you will sE.'e more than 1200 acrE's of growing

nursl'ry stock. 
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Even with this soil we must use this big, extra deep three digger in order 
to get all the roots and send them out to you right along with the trees. 

In describing the different species of nursery stock advertised, the 
respondents represent: 

The Special Rose Stock De-eyeing Process developed by our rose growers, 
make it almost impossible for our roses to sucker from the roots. 

Our planting of this variety at the seed house have been blooming profusely 
,an summer long. 

"\Ve usually grow too many of some plants so I make up the surplus into 
-collections. 

We have growers who have been growing and selecting the best of clean, 
pure-bred, high-yielding strains. 

We had a good growing season last year and I don't believe I have ever seen 
a finer lot of good, plump, bright, shiny seeds. 

The words "Our planting of this variety at the seed house have 
been blooming profusely all summer long," above quoted from said 
catalogue, referred to a variety of roses named "Red Ideal." The 
respondents conduct their business at Shehandoah, Iowa, in a build
ing known as "The Seed House," and in front of said building is an 
area owned by the respondent, Earl E. May Seed Company, and cul
tivated as a display garden by the respondents. During the summer 
of 1935, the respondents had a planting of "Red Ideal" roses in said 
display garden, and said roses bloomed profusely through the said 
summer. The summer of 1935 was, in fact, a good growing season 
for garden seeds, and respondents state that the seeds offered for sale 
by respondent, Earl E. May Seed Company, were good, plump, 
bright and shiny. 

PAR. 4. The manner and form in which the aforesaid photographs 
were made and displayed in said catalogue and the representations in 
connection with the publication of said pictures, as above set forth, 
are susceptible of meaning, and therefore serve as representations, 
that the said respondents actually grow or propagate the nursery 
products sold and distributed by them, and also serve as a represen
tation that the respondents own, operate, or control nurseries, farms, 
or properties in, or on which, the said nursery products sold and dis
tributed by them are grown. The respondents have, since the said 
seed catalogue was published, recognized their obligation to elimi
nate the said objectionable features from future catalogues, and have 
·embodied in the 1937 catalogue published by them many changes in
tended to correct the objectionable features of the said 1936 
~atalogue. 

PAR. 5. In truth and in fact, neither of the respondents actually 
grows or propagates the nursery products sold by them. Neither of 
the respondents owns, operates or controls nurseries, farms or prop-
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erties in or on which nursery stock is grown or propagated for sale, 
The nursery stock sold and distributed by them as described herein 
is actually grown and propagated by others on their own nursery 
farms or properties, and is sold to respondents in wholesale lots after 
being grown. 

PAR. 6. The use by the respondents of the advertisements and rep· 
resentations herein set out has the tendency and capacity to, and 
does, confuse and mislead members of the purchasing public into 
the erroneous and mistaken beliefs that respondents actually grow 
or propagate the nursery products sold by them and actually own, 
operate and control nurseries, :farms or other properties on which 
nursery stock is grown or propagated for sale. As a direct conse
quence of such mistaken and erroneous beliefs induced by the ad
vertisements and representations of respondents as hereinabove enu. 
merated, a substantial portion of the purchasing public has purchase<! 
a substantial amount of respondents' products with the result that 
trade has been unfairly diverted to respondents from respondents' 
competitors who do not misrepresent the source of their respective 
products. As a result thereof, injury has been done to competition 
in commerce among and between the various State13 of the United 
States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondents have been and 
are to the prejudice and injury of the public and of respondents' com
petitors• and constitute unfair methods of competition in commerce
within the intent and meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondents, and the agreed stipulation of facts entered into between 
the respondents herein, Earl E. May Seed Company, a corporation, 
and Earl E. May, and W. T. Kelley, chief counsel for the Commis
sion, which provides among other things that, without further evi
dence or other intervening procedure,. the Commission may' issue and 
serve upon the respondents herein .findings as to the facts and con
clusions based thereon and an order disposing of the proceeding, and 
the Commission having made its findings as to the facts and conclu
sion that said respondents have violated the provisions of an Act 
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~f Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That the respondents, Earl E. May Seed Company, 
a corporation, and its officers, representatives, agents, and employees, 
nnd the respondent Earl E. May, individually, and his agents and 
representatives, in connection with the advertising, offering for sale, 
·and sale and distribution of nursery stock in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from rep
resenting, directly or indirectly: 

1. That the respondents, or either of them, grow or propagate the 
nursery stock sold by them; 

2. That the respondents, or either of them, own, operate, or control 
lands, farms, or properties in or on which nursery stock is grown for 
sale unless and until they own or directly and absolutely operate and 
control lands, farms or other properties in or on which they grow 
nursery stock. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MATTER OF 

FOX-WEIS COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN RE3ARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3236. Complaint, Oct. 4, 1!131-Decision, Dec. ~2, 1931 

Where a corporation engaged in distribution and sale of furs and fur coats to 
members of purchasing public in other States and in the District of Colum
bia, in substantial competition with others similarly engaged in distribu
tion and sale of such products, and including those who, in selling and dis
tributing furs and fur coats made from skins of ruLbit or muskrat, truth
fully designate said gat·ments as actually thus made, by use of such word~ 
as "Dyed Coney" or "Dyed Muskrat" in equally prominent type and in 
close proximity and hyphenated to other designations used by them In 
describing such garments, those engaged in sale of such products actually 
made from the skins of seal and so designated, and those who do not in 
any manner misrepresent their business status and, falsely, that they are 
manufacturers, for the direct purchase of the products of which there is 
preference on the part of substantial portion of purchasing public as secur
ing, in their opinion, better prices, superior merchandise and other advan
tages not to be had after product bas passed through hands of number 
of middlemen-

fa) Made use of designations "Seallne," "Black Seal," "Hudson Seal," and 
"French Seal" in describing, in its advertisements in newspapers of inter
state circulation and in other adverti:>lug media, its furs and fur coats, to
gether with qualification, In not easily readable type and widely separated 
from aforesaid designations, "Dyed Coney" or "Dyed 1\Iuskrat," and with
out qualification in other cases, notwithstanding fact products thus de
scribed and represented were not made from the furs and skins of tbe seal, 
but, in a number of cases, from rabbit skins so dressed and dyed as tu 
resemble, in appearance only, the more costly seal, with its superior 
pliability, durability, wearing quality, and luster, and number thereof were 
made from muskrat skins likewise so dressed and dyed as to resemble 
garments made from seal, to which thE-y wE-re Inferior In aforesaid respects 
and for which there was a preference on the part of a substantial number 
of purchasing public; and 

(b) RE-presented Itself as a "manufacturing furrier," through use of such 
statements on letterheads and other ndvertising media, and through state
ment "it makes a difference when you buy from the maker," notwithstanding 
fact it was not the manufacturer of all the furs and fur coats sold by It, 
but purchased a substantial majority of such products ready-made for 
sale to ultimate purchaser; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous beliefs that garments in question were actually mRde from 
the furs and skins of seal, and that It was the manufacturer of all such 
products sold by it, and with result that substantial portion of such public, 
by reason of such mistaken and erroneous beliefs, were induced to buy sucl\ 
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garments thus designated and described, and trade was thereby diverted 
to it from its competitors as aforesaid: 

Held, That such acts and practices were to the prejudice of the publ!c and 
competitors and constituted unfair methods of competition. 

Mr. J. T. Welch for the Commission. 
Hartman, Sheridan & Te"h·ulsl(,y, of New York City, for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitle<.l "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,, 
the Federal Trade Commission, having reason to believe that Fox
'Veis Company, a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods o£ competition in commerce, 
as "commerce" is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would he 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 
· PARAGRAPH 1. Respondent, Fox-,Veis Company, is a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its principal place of busi
ness located at 1130 Chestnut Street, in the city of Philadelphia, 
State of Pennsylvania. It is now, and has been for some time here
tofore, engaged in the business of distributing and selling to mem
bers of the purchasing public, among other items of merchandise~ 
furs and fur coats. 

The respondent causes said furs and fur coats, when sold, to be 
transported from its aforesaid principal place of business to the pur
chasers thereof located at points in States of the United States other 
than the State of Pennsylvania. It maintains, and for a period of more 
than one year last past has maintained, a constant current of trade 
and commerce in said furs and fur coats, between and among the 
various States of the United States and in the District of Columbia. 

PAR. 2. Respondent is engaged in substantial competition in the 
distribution and sale of said furs and fur coats with other corpora
tions and with firms and individuals likewise engaged in the business 
of distributing and selling furs and fur coats, in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

PAR. 3. Fur coats and other garments made from the furs and 
skins of seal have, over a period of many years, acquired a wide 
popularity among that portion of the public purchasing garments 
made from fur on account of their superior quality, including pli-
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ability and durability, of the leather and wearing quality and luster 
of the fur. Garments made from furs and skins of seal demand 
prices substantially greater than the prices of garments made from 
rabbit or muskrat furs and &kins and there is a preference on the 
part of a substantial number of the purchasing public for garments 
made from furs and skins of seal. Garments made from the furs 
and skins of seal are commonly designated as "seal," or some deriva
tion of said word, including the word "seal" and said designation is 
well-known and recognized both by the trade and the purchasing 
public generally. 

PAn. 4. In the course and conduct of its business, and for the pur
pose of inducing the purchase of its furs and fur coats by members of 
the purchasing public, respondent has, from time to time, inserted 
advertisements in newspapers having an interstate circulation and 
has made use of other advertising media designed and intended to 
influence purchasers of said furs and fur coats. In said advertise· 
ments, respondent has caused certain of its furs and fur coats to be 
variously represented or designated as ''sealine," "black seal," "Hud
son seal," and "French seal." In certain of said advertisements, 
the designations above set out are made without qualification of any 
kind. In other of said advertisements, the words "dyed coney" or 
"dyed muskrat" appear in substantially smaller type so as to not be 
easily readable and are not in close proximity to said designations 
above set out, but are, in' fact, widely separated therefrom. 

Said designations purport to be descriptive of respondent's furs 
and fur coats and serve as representations that said garments are 
made from furs and skins of seal. 

PAn. 5. In truth and in fact, the garments offered for sale and sold 
by the respondent, hearing the designations above set out, are made 
from furs and skins other than furs and skins from the seal. A 
number of said garments are made from rabbit skins so dressed and 
dyed as to resemble garments made from furs and skins of the seal 
in appearance only. Said rabbit skins are inferior to the skins of 
seal in pliability and durability of the leather and in wearing quality 
and luster of the fur. A number of said garments are made from 
muskrat skins so dressed and dyed as to resemble garments made 
from furs and skins of the seal. Said muskrat skins are inferior to 
the skins of the seal in pliability and durability of the leather and 
in wearing quality and luster of the fur. 

PAn. 6. There are now, and have been, competitors of respondent 
selling and distributing furs and fur coats made from skins of rab
bit or muskrat, in commerce among and between the various States 
of the United States, who truthfully designate said garments as ac-
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tually being made from the skins of rabbit or muskrat by US!Ol. of 
such words as "dyed coney" or "dyed muskrat" in type equally 
prominent to, and in close proximity and hyphenated to, the other 
designations used by said competitors in describing said garments. 
There are also other competitors of respondent selling furs and 
fur eoats which are actually made from the skins of seal and are 
so dE:'signated, in commerce among and between the various State~ 
of the United States. There are also among respondent's competi· 
tors those who do not in any manner misrepresent their business 
status and represent that they are manufacturing furriers when such 
is not the case. 

PAR. 7. In the course and conduct of its business and for the pur
pose of inducing the purchase of its furs and fur coats by members 
of the purchasing public, respondent has represented itself to be a 
manufacturing furrier. On its letterheads and its other advertising 
matter, the respondent has made use of such statements as "Fox
'Veis Company, Manufacturing Furriers," and "it makes a difference 
when you buy from the maker." Such statements serve as represen
'tations that the respondent is the maker of the furs and fur coats 
\Vhich it sells to members of the purchasing public. In truth and in 
fact the respondent is not the manufacturer of such furs und ft~r 
coats that it sells, but purchases the same already made up aml ready 
for sale to the ultimate purchaser. The respondent is not a mam,l
facturer or a manufacturing furrier as that term is known and under
stood among the purchasing public generally. 

There is a preference on the part of a substantial portion of the 
purchasing public for dealing direct with the manufacturer. Such 
preference is brought about by the belief on the part of said mem
bers of the purchasing public that in dealing direct with the manu
facturer they- secure better prices, superior merchandise, and othe-r 
advantages which cannot be secured when merchandise is purchased 
after having gone through the hands of a number of middlemen. 

PAR. 8. The false and misleading representations used by the re
spondent in the offering for sale and sale of its furs and fur coats, 
as hereinabove set out, have the capacity and tendency to, and do, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous beliefs that said garments are actually made from 
the furs and skins of seal and that the respondent is the manufac
turer thereof. On account of such mistaken and erroneous beliefs, 
a substantial portion of the purchasing public has been induced to 
purchase garments so designated by the respondent and thereby 
trade has been unfairly diverted to the respondent from competitors 
named in paragraph 6 hereof. As a result thereof, substantial injury 
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has been, and is now being, done by respondent to competition in 
commerce among and between the various States of the United 
States and in the District of Columbia. 

PAR. 9. The above and foregoing acts, practices, and representa
tions of the respondent. have been, and are, all to the prejudice of the 
public and respondent's competitors as aforesaid, and constitute 
unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define hs powers and duties, and for other purposes," 
the Federal Trade Commission on the 4th day of October, 1937 
issued and served its complaint in this proceeding upon said respond
ent, Fox-1Veis Company, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. Thereafter, a stipulation was entered into whereby it was 
stipulated and agreed that a statement of facts signed and executed 
by the respondent and its counsel, and W. T. Kelley, Chief Counsel 
for the Federal Trade Commission, subject to the approval of the 
Commission, may be taken as the facts in this proceeding and in 
lieu of testimony in support of the chnrges stated in the complaint, 
or in opposition thereto, and that the said Commission may pro
ceed upon said statement of facts to make its report, stating its 
findings as to the facts and its conclusion based thereon and enter its 
order disposing of the proceeding without the presentation of argu
ment or the filing of briefs. Thereafter this proceeding regularly 
came on :for final hearing before the Commission on said complaint 
and stipulation, said stipulation having been approved and accepted, 
and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS '1'0, THE FACTS 

PARAGRAPH 1. Respondent, Fox-,Veis Company, is a corporation, 
organized, existing and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its principal place of busi· 
ness ,located at 1130 Chestnut Street, in the city of Philadelphia,... 
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State of Pennsylvania. It is now, and has been for some time here
tofore, engaged in the business of distributing and selling to mem
bers of the purchasing public, among other items of merchandise, 
furs and fur coats. 

The respondent causes said furs and fur coats, when sold, to be 
transported from its aforesaid principal place of business to the 
purchasers thereof located at points in States of the United States 
other than the State of Pennsylvania. It maintains, and for a period 
of more than one year last past has maintained, a constant cunent of 
trade and commerce in said furs and fur coats, between and among 
the various States of the United States and in the District of Co
lumbia. 

PAR. 2. Respondent is engaged in substantial competition in the 
distribution and sale of said furs and fur coats with other corpora
tions and with firms and individuals likewise engaged in the business 
of distributing and selling furs and fur coats, in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

"PAR. 3. Fur coats and other garments made from the furs and 
skins of seal have, over a period of many years, acquired a wide 
popularity among that portion of the public purchasing garments 
made from fur on account of their superior quality, including pliabil
ity and durability of the leather and wearing quality and luster of 
the fur. Garments made from furs and skins of seal demand prices 
substantially greater than the prices of garments made from rabbit 
or muskrat furs and skins and there is a preference on the part 
of a substantial number of the purchasing public for garments made 
from furs and skins of seal. Garments made from the furs and 
skins of seal are commonly designated as "Seal," or some derivation 
of said word, including the word "Seal" and said designation is 
well known and recognized, both by the trade and the purchasing 
public generally. 

PAR. 4. In the course and conduct of its business, and for the pur
pose of inducing the purchase of its furs and fur coats by members 
of the purchasing public, respondent has, from time to time, inserted 
advertisements in newspapers having an interstate circulation and 
has made use of other advertising media designed and intended to 
influence purchasers of said furs and fur coats. In said advertise
ments, respondent has caused certain of its furs and fur coats to be 
variously represented or designated as "Sealine," "Black Seal," 
"Hudson Seal," and "French Seal." In certain of said advertise
ments, the designations above set out are made without qualification 
of any kind. In other of said advertisements, the words "Dyed 
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Coney" or "Dyed Muskrat'' appear in substantially smaller type so 
as to not be easily readable and are not in close proximity to said 
designations above set out, but are, in fact, widely separated there
from. Said designations purport to be descriptive of respondent's 
furs and fur coats and serve as representations that said garments 
are made from furs and skins of seal. 

PAR. 5. In truth and in fact, the garments offered for sale and 
sold by the respondent, bearing the designations above set out, are 
made from furs and skins other than furs and skins from the seal. 
A number of said garments are made from rabbit skins so dressed 
and dyed as to resemble garments made from furs and skins of the 
seal in appearance only. Said rabbit skins are inferior to the skins 
of seal in pliability and durability of the leather and in wearing 
.quality and luster of the fur. A number of said garments are made 
from muskrat skins so dressed and dyed as to resemble garments made 
from furs and skins of seal. Said muskrat skins are inferior to the 
skins of the seal in pliability and durability of the leather and in 
wearing quality and luster of the fur. 
· PAR. 6. Prior to July 1, 1937, the respondent changed its adver
tising literature in the following respects: Furs and fur coats made 
from furs and skins of rabbit and muskrat which have been dyed so as 
to resemble furs and skins of seal, or of any other animal, are now 
designated and described by use of the words "Seal," "Hudson Seal," 
"French-Seal," "Black Seal," "Sealine," "Beaver," and "Beaverette," 
preceding and hypenate<l to words which state that the furs and 
.skins used in the garment are dyed and are rabbit or muskrat skins. 
..All of such words appear in equal size type and are in close proximity 
and hyphenated in respondents present advertising. Such garments 
as have heretofore been de.scribed and represented in the manner set 
forth in paragraph 4 of the complaint are now described and repre
sented as follows: "Seal-Dyed Coney," "Hudson Seal-Dyed Musk
rat," "Beaver-Dyed Coney," "French Seal-Dyed Coney," "Beaverette
Dyed Coney," "Black Seal-Dyed Coney." 

PAn. 7. There are now, and have been, competitors of respondent 
selling and distributing :furs and fur coats made from skins of rabbit 
or muskrat, in commerce among and between the various States of 
the United States, who truthfully designate said garments as actually 
being made from the skins of rabbit or muskrat by use of such words 
as "Dyed Coney," or "Dyed Muskrat" in type equally prominent to, 
and in close proximity and hyphenated to, the other designations 
used by said competitors in describing said garments. There are 
also other competitors of respondent selling furs and fur coats which 

16045tm-39-I"OL. 26-0 
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are actually made from the skins of seal and are so designated, in 
commerce among and between the various States of the United States
There are also among respondent's competitors those who do not in 
any . manner misrepresent their business status and represent that 
they are manufacturing furriers when such is not the case. 

PAR. 8. In the course and conduct of its business and for the pur
pose of inducing the purchase, of its furs and fur coats by memb(>r~ · 
of the purchasing public, the respondent has represented itself to be 
a manufacturing furrier. On its letterheads and other advertising 
matter, the respondent has made use of such statements as "Fox
w·eis Company, Manufacturing Furriers," and "it makes a differ
ence when you buy from the maker." Such statements serve as rep~ 
resentations that the respondent is the maker of all the furs and· fuv 
coats which it sells to members of the purchasing public. · In truth 
and in fact; the respondent is not the manufacturer of all the furs 
and fur coats which it sells. A substantial majority of the. furs and 
fur coats sold by the respondent are purchased· by it. ready-made for 
sale to the ultimate purchaser, but the respondent does actually con~ 
·trol and operate a plant wherein it maintains facilities for making 
fur garments and fur coats. In such plant, respondent employs 
approximately twenty-three .people in the following capacities: 

1 Manager 
· 15 Finishers 

1 Nailer 
2 Operat~rs . 

• I 
. . 

2 Cutters 
1 Ironer 
1 Cleaner 

In ·said plant, it maintains certain machinery and equipment for mak
ing fur garments and fur coats as follows: 

2 Fur sewing machines · 
. 5 Fur cutting tables 

1 Fur lining and :finishing table 
1 Fur staying machine 
1 Machine for sewing lining 
1 Fancy stitch machine 

3 Ironing and glazing tables 
2 Nailing tables ' 
2 Fur drums 
5 Fur knives 
4 Sets of nailii1g pinchers 

From the period October 1, 1935 to September 30, 1936, respondent 
manufactured in its plant three hundred twenty-seven (327) coats 
and thirty-one (31) jackets. From October 1, 1936 to September 30, 
1937, it made .in its plant three hundred ninety-two (392) coats and 
ten (10) jackets. It does not sell any of its products to any other 
retail furrier but sells said products in its retail place of business. 

There is a .preference on the part of a substantial portion of the· 
purchasing public for dealing direct with the manufacturer. Such 
preference is brought about by the belief on the part of said mem
bers of the purchasing public that in dea1ing direct with the manu-
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facturer they secure better prices, superior merchandise, and other 
advantages which cannot be secured when merchandise is purchased 
after having gone through the hands of a number of middlemen. 
, PAR. 9. The aforesaid representations used by the respondent prj.or 
to July 1, 1937, as set out hereinabove, in the offering for sale and 
sale of its furs and fur coats, have had the capacity and tendency to, 
and did, mislead and deceive a substantial portion of the purchasing 
public into the erroneous beliefs that said garments were actually 
made from the furs and skins of seal, and that the respondent was 
.the manufacturer of all the fur garments and fur coats which it sold. 
On account of such mistaken and erroneous beliefs, a substantial por
tion of the purchasing public has been induced to purchase garments 
so designated and described, and thereby trade has been diverted to 
the respondent from competitors referred to in paragraph 7 hereof. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Fox-Weis Com
pany, are to the prejudice of the public and of respondent's compet
itors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade· Commission, to define its powers· and duties~ and for other 
purposes." · 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trp.de Commis
sion upon the complaint of the Commission, and the agreed stipula
tion of facts entered into between the respondent herein, Fox-Weis 
Company, and W. T. Kelley, Chief Counsel for the Commission, 
which provides, among other things, that without further evidence 
or other intervening procedure, the Commission may issue and serve 
upon the respondent herein findings as to the facts and conclusion 
based there.on and an order disposing of the proceeding, and the Com
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create n Federal 
Trade Commission, to define its powers and duties, and for other pur
poses." 

It i.rJ ordered, That respondent, Fox-Weis Company, a corporation, 
its officers, agents, representatives, and employees, in connection with 
the advertising, offering for sale, and sale of furs and fur garments 
.ma.de from dyed muskrat or dyed coney (rabbit) fur, in interstate 
commerce and in the District of Columbia, cease and desist from: 
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1. Describing furs or fur garments in any other way than by the 
use of the correct name of the fur as the last word of the description 
or designation thereof. 

2. Describing furs or fur garments wherein the fur has been dyed 
to simulate another fur without using the correct name of the fur as 
the last word of the description or designation thereof immediately 
preceded by the word "Dyed" compounded with the name of the 
simulated fur. 

3. Using the words "Seal," "Hudson Seal," "French Seal,'' Sea
line," ''Black Seal," as descriptive of furs and fur garments made 
from muskrat or coney (rabbit), alone or in connection, combination, 
or conjunction with any other word or words, unless and until the 
word "Seal," or the words "Hudson Seal," "French Seal," "Black 
Seal," "Sealine," are compounded with the word "Dyed," and such 
words s.o compounded are immediately followed by the true name of 
the fur as "Hudson Seal-Dyed Muskrat," or "Seal-Dyed Coney.'' 

4. Representing that it is a. manufacturing furrier or that it manu
factures the garments which it sells, except as to such garments as are 
actually manufactured by it. 

It is further·~rdered, That the respondent shall, within 30 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and fonn in which it 
has complied with this order. · 
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COMI'LAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2576. Complaint, Oct. 11, 1935-Decision, Dec. 23, 1937 

\Vhere a corporation engaged, as wholesale distributor and rectifier of alcoholic 
liquors, in purchasing and bottling whiskies and other distilled spirits and 
in· selling its aforesaid various products to wholesaler and retailer pur
chasers in other States and In the District of Columbia, In substantial 
competition with those engaged in the manufacture by distillation of 

· whiskies and other distilled spirits and in 8elling same In trade and com
' merce Etmoug the various States and In said District, and with those 
engaged In purchash1g, rectifying, blending, and bottlh1g such various 

· distilled spirits and similarly seiUng same, and including among said com
, 'f>etltors those who, as manufacturers and distillers from mash, wort, or 
wash of the whiskies and other distilled spirits sold by them, truthfully 
user words "distillery," "distilleries," "distillers," "distilling," or "distilled 
products" as a part of their corporate or trttde names and on their sta
tionery, cartons and labels of the bottles In which they sell and ship their 
said products, those who, engaged In purchasing, rectifying, blending, and 

·bottling such various products, do not use aforesaid words as above set 
fohh, 'and those who, engaged In sale of whiskies and other distilled spirits, 
do not, as a means of furthering and promoting sale of their said products, 
misrepresent as official Internal Re>enue Bonded 'Yarehouse Receipts 
their own unofficial paper receipts or paper writings-

( a) Represented, through use of abbreviation "Dist." in its corporate name, as 
· :m~lnted on its stationery, cartons, labels, contracts, und advertising, and 

warehouse receipts, used by It in soliciting and obtaining sale of Its 
products, to its customers, and furnished same with menus. of representing 
to their vendees, both retailers and ultimate consuming public, that it was 
a distilling company and that the whiskies and other distilled spirits by it 
sold were by It made through process of distillation from mash, wort, or 
w~;~.sh. notwithstanding fact it did not thus distill said various spirits, as 
long definitely understood from word "distilling" used in connection with 
~iquor industry and products thereof, in the trade and by the ultimate pur
chasing public, did not own, operate, or control any place or places where 
·such spirits are made by such process, and was not a distiller, for the pur
chase of the bottled whiskey and other spirits of which there is a preference 
on the part of a substantial portion of the purchasing public; and 

(b) Falsely designated as "United States Internal Revenue Bonded Warehouse 
Receipts~' certain paper writings ~r receipts delivered to its customers and 
covering distilled spirits stored in bonded warP houses in other States, as' 
means of furthering and promoting sale of its said products, facts being 
said writings or receipts were contracts between it and customer whereby 

. it ,WI\S obligated to sell, and customer was obligated to buy, quantity of 
disti~led spirits located in aforPsaid warehouses under bond, and for which 
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It had and retained the genuine United States Internal Revenue Bonded 
Warehouse Receipts, and pursuant to which contracts, and upon request 
of purchasers, it caused such spirits to be released and delivered to it for 
rectillcatlon or bottling and labeling, and then shipped to such various 
purchasers, and said receipts or writings were not, as thus falsely repre
sented, the official United States Internal Revenue Bonded 'Varehouse 
Receipts sufficient to release bonded spirits covered thereby upon payment 
by xmrchasers of storage charges, insurance, State and Federal taxes; 

With effect of misleading and deceiving dealers and purchasing public into the 
belief that said whiskies and other distilled spirits sold by it were· by it 
made or distilled from mash, wort, or wash, and of misleading and deceiv• 
ing dealers into belief that, upon presentation to bonded warehouse of 
aforesaid unofficial warehouse receipts by them obtained from it, the 
whiskies and distilled spirits thus purchased would be released from bond 
for delivery to a duly authorized rectifier for rectifying or rebottling, or 
both, as desired, upon payment by said dealers of storage charges, insurance 
and State and Federal taxes, and of inducing dealers and purchasing public, 
acting in such beliefs, to buy its said whiskies and other distilled spirits, 
and of thereby diverting trade to it from its competitors who do not make 
the same or similar representations; to the substantial injury of substantial 
competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition. 

Before Mr. John W . .Addison, trial examiner. 
Mr. PGad B. Morehouse for the Commission. 
Mr. Irving H. Goldin, of New York City, and Mr. Harold N. 

Reinitz, of Brooklyn, N. Y., for respondent. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Pennsyl
vania Whiskey Distributing Corporation, hereinafter referred to as 
respondent, has been and now is using unfair methods of competition 
in commerce, as "commerce" is defined in said act, and it appearing 
to the said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of New York, with its 
office and principal place of business in the city of Brooklyn in said 
State. It is now and for more than one year last past has been 
engaged in the business of a wholesale distributor and rectifier of 
alcoholic liquors, purchasing and bottling whiskies and other dis
tilled spirits and selling the same in constant course of trade and 
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commerce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of its 
business, it causes its said products when sold to be transported from 
its place of business as aforesaid into and through various States of 
the United States to the purchasers thereof, consisting of whole
salers and retailers located in other States of the United States and 
in the District· of Columbia. In the course and conduct of its busi
ness as aforesaid, respondent is now and for more than one year last 
past has been in substantial competition with other corporations and 
with other individuals, partnerships, and firms engaged in the manu
facture by distillation of whiskies and other distilled spirits and in 
the sale thereof in trade and commerce between and among the vari
ous States of the United States and in the District of Columbia; and 
in the course and conduct of its business as aforesaid, respondent is 
now, and has been for more than one year last past, in substantial 
competition with other corporations and with individuals, firms, 
and partnerships engaged in the business of purchasing, rectifying, 
blending, and bottling whiskies and other distilled spirits and in the 
sale thereof in commerce between and among the various States of 
the United States and in the District of Columbia. 

PAR. 2. For a long period of time the word "distilling," when used 
in connection with th~ liquor industry, has had and still has a defi
nite significance and meaning in the minds of the wholesalers and 
retailers in such industry and to the ultimate purchasing public, to 
wit, the manufacturing of whiskey and other distilled spirits by a 
process of original distillation from mash, wort, or wash; and a 
substantial portion of the purchasing public prefers to buy whiskey 
and other distilled spirits prepared, or bottled by the actual distillers 
thereof. 

PAR. 3. In the course and conduct of its business as aforesaid, by 
an abbreviation of the word "Distributing" to "Dist." in its corpo
rate name as printed on stationery, cartons, labels, contracts, adver
tising, and warehouse receipts used by it in soliciting and obtaining 
the sale of its products as aforesaid, and in various other ways, 
respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ulti
mate consuming public, that it is a distilling company and that the 
whiskies and other distilled spirits by it sold were by it manufac
tured through the process of distillation from mash, wort, or wash 
as aforesaid, when, as a matter of fact, respondent is not a distiller, 
does not distill the said whiskies or other distilled spirits by it so 
sold and transported, and does not own, operate, or control any place 
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or places where such spirits are manufactured by the process of 
distillation from mash, wort, or wash. 

PAR. 4. In the course and conduct of its business as aforesaid, and 
as a means or method of furthering and promoting the sale of its 
said products, respondent delivers to its customers· certain paper 
writings or receipts by it falsely designated as "United States In
ternal Revenue Bonded ·warehouse Receipts," covering di$tilled spir
its stored in bonded warehouses located in States other than the 
State of New York, which said paper writings or receipts are con
tracts between respondent and the customer whereby the respondent 
is obligated to sell and the customer to buy a quantity of distilled 
spirits located in the aforesaid warehouses under bond, and for 
which distilled spirits respondent has and retains the genuine United. 
States Internal Revenue Bonded 'Varehouse Receipts. Pursuant to 
such contracts, and upon the requests ·of the purchasers, respondent 
causes such bonded spirits to be released and delivere-d to it for 
rectification or bottling and labelling as aforesaid and then causes 
the said distilled spirits so released, delivered, bottled, and labelled 
"to be shipped from its place of business as aforesaid to the pur
chasers thereof located in the State of New York and in various other 
States of the United States and in tile District of Columbia, In the 
aforesaid manner, respondent falsely represents that its own ware
house receipts and contracts for the bonded liquor as aforesaid are 
official United States Internal Revenue Bonded '\Varehouse Receipts, 
sufficient to release the bonded spirits covered thereby, upon payment 
by the purchaser of the storage charges, insurance, State, and 
Federal taxes. 

PAR. 5. There are, among the competitors of respondent engaged in. 
the sale of whiskies and distilled spirits as mentioi1ed in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu
facture and distill from mash, wort or wash as aforesaid the whiskies 
and other distilled spirits sold by them, and who truthfully use the 
words "distillery," "distilleries," "distillers," "distilling," on "dis
tilled products" as a part of their corporate or trade names and on: 
their stationery 1 cartons, and labels of the bottles in which they sell 
and ship such products. There are also among such competitors1 

corporations, firms, partnerships, and individuals engaged in the busi
ness of purchasing, rectifying, blending, and bottling whiskies and 
other distilled spirits who do not use the words "distillery," "distill~ 
eries," "distillers," "distilling," or "distilled products" as a part of. 
their corporate or trade names nor on the stationery, cartons, and 
labels of the bottles in which they sell and ship their said products. 
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·There are also, among such competitors, corporations, firms, partner
ships, and individuals engaged in the sale of whiskies and other dis
tilled spirits who, a:s a means or method of furthering and promoting 
the sale of said products do not misrepresent as official United States 
Internal Revenue· Bonded 'V a rehouse Receipts their own unofficial 
receipts or paper writings as an inducement to the sale of their said 
products. 
: PAR. 6. Tlie representations by respondent as set forth in para

graphs 3 and 4 hereof are calculated to and have the capacity and 
tendency to and do mislead and deceive dealers and the purchasing 
public into the belief that the whiskies and other distilled spirits 
sold by· respondent are manufactured and distilled by it from mash, 
wort~ or wash; and do mislead and deceive dealers into the belief that 
upon presentation to the bonded warehouse of the aforesaid unofficial 
warehouse receipt by them obtained from respondent, the whiskies 
or distilled spirits so purchased will be released from bond for deliv
.ery to· a duly authorized rectifier and bottler of their selection for 
~·ectification or rebottling or both, as desired, upon payment by the. 
said dealers of the storage charges, insurance, and State and Federal 
'taxes; and such repi'e~entations are calculated to, have the capacity 
and tendency to, and do induce dealers and the purchasing public, 
acting in such beliefs, to purchase the whiskies and other distilled 
'spirits sold by the respondent, thereby diverting trade to the respond
ent from its competitors who do not make the same or similar mis
representations, and thereby respm~dent does substantial injury to 

':substantial competition in interstate commerce. 
PAR. 7. The acts and things above alleged to l1ave been done and 

the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent, 
and constitute unfair methods of competition in commerce within 
the meaning and intent of Section 5 of an Act of Congress entitled 
"An Act to .create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the. provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on October 11, 1935 issued, and later 
served its complaint in this proceeding upon the respondent, Pennsyl
vania. 'Vhiskey Distributing Corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the 
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provisions o£ said act. After the issuance o£ said complaint and the 
filing of respondent's answer, the Commission, by order entered here· 
in, granted respondent's motion £or permission to withdraw said 
answer and to substitute therefor an answer admitting all the mate
rial allegations o£ the complaint to be true, and waiving the taking 
of further evidence and all other intervening procedure, which sub
stitute answer was duly filed in the office of the Commission. There
after, this proceeding regularly came on for final hearing before the 
Commission on the said complaint and the substitute answer, briefs 
and oral arguments of counsel having been waived, and the Commis
sion having duly considered the same and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. This respondent is a corporation organized, exist
ing and doing business under and by virtue of the laws of the State 
of Ne·w York. Its office and principal place of business is located at 
135 Johnson Street in the _Borough of BrooklJll, in the city of New 
York, in said State. For more than one year last past, it has been 
engaged in the business of a wholesale distributor and rectifier of al
coholic liquors, purchasing and bottling whiskies and other distilled 
spirits and selling the same in constant course of trade and commerce 
between and among the various States of the United States and in 
the District of Columbia.' In' the course and conduct of its business, 
it causes its said products when sold to be trans:{>orted from its place 
of business as aforesaid into and through various States of the United 
States to the purchasers thereof, consisting of wholesalers and retail
ers located in other States of the United States aP.d in the District' of 
Columbia. In the course and conduct of its business as aforesaid, 
respondent is now and for more than one year last past has been. in 
substantial competition with other corporations and with other ·in
dividuals, partnerships, and firms engaged in the manufacture by dis
tillation of whis1.ies and other distilled spirits and in the sale there
of in trade and commerce between and among the various States of 
the United States and in the District of Coliunbia; and in the .course 
and conduct of its business as aforesaid, respondent is now, and has 
been for more than one year last past, in substantial competition with 
other corporations and with individual. firms, and partnerships en
gaged in the business of purchasing, rectifying, blending, and bot· 
tling whiskies and other distilled spirits and in the sale thereof in 
.commerce between and among the various States of the United States 
and in the District of Columbia. 
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PAR. 2. For a long period of time the word "distilling," when 
used in connection with the liquor industry, has had and still has a 
definite significance and meaning in the minds of the wholesalers 
and retailers in such industry and to the ultimate purchasing public, 
to wit, the manufacturing of whiskey and other distilled spirits by · 
a process of original distillation from mash, wort, or wash; and a 
substantial portion of the purchasing public prefers to buy whiskey 
and other distilled spirits prepared or bottled by the actual dis
tillers thereof. 

PAR. 3. In the course and conduct of its business as aforesaid, 
respondent has abbreviated the word "Distributing" to "Dist." in 
its corporate name, as printed on its stationery, cartons, labels, con
tracts, advertising, and warehouse receipts used by it in soliciting 
and obtaining the sale of its products as aforesaid. In this way and 
in various other ways respondent has represented to its customers and 
furnished them with the means of representing to their vendees, both 
retailers and the ultimate consuming public, that it is a distilling 
company and that the whiskies and other distilled spirits by it sold 
were by it manufactured through the process of distillation from 
mash, wort or wash as aforesaid, when, as a matter of fact, respond
ent is not a distiller, does not distill the said whiskies or other dis
tilled spirits by it so sold and transported, and does not own, operate, 
or control any place or places where such spirits are manufactured by 
the process of distillation from mash, wort, or wash. 

PAR. 4. Also in the course and conduct of its business as foresaid, 
and as a means or method of furthering and promoting the sale of 
its said products, respondent delivers to its customers certain paper 
writings or receipts by it falsely designated as "United States In
ternal Revenue Bonded Warehouse Receipts," covering distilled 
spirits stored in bonded warehouses located in States other than the 
State of New York, which said paper writings or receipts are con
tracts between respondent and the customer whereby the respondent 
is obligated to sell and the customer to buy a quantity of distilled 
spirits located in the aforesaid warehouses under bond, and for which 
distilled spirits respondent has and retains the genuine United States 
Internal Revenue Bonded ·warehouse Receipts. Pursuant to such 
contracts, and upon the requests of the purchasers, respondent causes 
such bonded spirits to be released and delivered to it for rectifica
tion or bottling and labelling as aforesaid and then causes the said 
distilled spirits so released, delivered, bottled, and labelled to be 
shipped from its place of business as aforesaid to the purchasers 
thereof located in the State of New York and in various other States 
of the United States and in the District of Columbia. In the 
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aforesaid manner, respondent falsely represents that its own ware
house receipts and contracts for the bonded liquor as aforesaid are 
official United States Internal Revenue Bonded Warehouse Receipts, 
sufficient to release the bonded spirits covered thereby, upon pay
ment by the purchaser of the storage charges, insurance, State and 
Federal taxes. 

PAR. 5. There are, among the competitors of respondent engaged 
in the sale of whiskies and distilled spirits as mentioned in paragraph 
1 hereof, corporations, firms, partnerships, and individuals who 
manufacture and distill from mash, wort, or wash as aforesaid the 
whiskies and other distilled spirits sold by them, and who truthfully 
use the words "distillery," "distilleries," "distillers," "distilling," or 
"distilled products" as a part of their corporate or trade names and 
on their stationery, cartons, and labels of the bottles in which they 
sell and ship such products. There are also among such competitors, 
corporations, firms, partnerships, and individuals engaged in . tl1e 
business of purchasing, rectifying, blending, and bottling. whiskies 
and other .distilled spirits, who do not use the words "distillery," ~'dis-

. tilleries," "distillers," "distilling," or "distilled products" as· a part 
of their corporate or trade names nor on the stationery, cartons, and 
labels of the bottles in which they sell and ship their said products. 
There are also, among such competitors, corporations, firms, .part
nerships, and individuals engag«ld in the sale of whiskies and other 
distilled spirits who, as a means or method of furthering and pro
moting the sale of said products do not misrepresent as official United 
States Internal Revenue Bonded '\Varehouse Receipts their own: un
official receipts or paper writings as an inducement to. the: 'sale of 
their said products. 

PAR. 6. The representations by respondent as set forth in para
graphs 3 and 4 hereof are calculated to and have the capacity. and 
tendency to and do mislead and deceive dealers and the purchasing 
public into the belief that the whiskies and other distilled .spirits 
sold by respondent are manufactured and distilled by it from mash, 
wort or wash; and do mislead and deceive dealers into the belief 
that upon presentation to the bonded warehouse of the aforesaid un
official warehouse receipt by them obtained from respondent, the 
whiskies or distilled spirits so purchased will be released from bond 
for delivery to a duly authorized rectifier and bottler of their selec
tion for rectification or rebottling or both, as desired, upon· payment 
by the said dealers of the storage charges, insurance and: Sta:te and 
Federal taxes, and such representations are calculated to, have the 
capacity and tendency to, and do induce dealers and the purchasing 
public, acting in such beliefs, to purchase the whiskies and "Other dis
tilled spirits sold by the respondent, thereby diverting trade to the 
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respondent :from its competitors who do not make the same or 
similar misrepresentations, and thereby respondent does substantial 
injury to substantial competition in interstate commerce. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Pennsylvania 
'Vhiskey Distributing Corporation, are to the prejudice of the public 
and· of respondent's competitors, and constitute tmfair methods of' 
competition in commerce, within the intent and meaning of Section 5 
o£ an Act of Congress approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This· proceeding having been heard by the Federal Trade Com'
mission upon the complaint of the Commission and the answer filed 
herein. on the 21st day of December 1937, by respondent1 admitting 
all the triat~rial allegations of tlle complaint to be true, ~aiving.he~r~' 
ing on the charges set forth in the said complaint, and consenting 
that without further evidence or other intervening procedure the 
Commission may issue and serve upon it. findings as to the facts and 
conclusion drawn therefrom and an order to cease and desist from 
the violations of law charged in the complaint, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions o£ an Act of Congress ap
proved September 2·6, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respomlent, Pennsylvania Whiskey Distrib
uting Corporation, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale, and distribution of 
whiskies and other distilled spirits in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

1. Representing by the use of the abbreviation "Dist." in its cor
porate name, as printed on stationery, cartons, labels, contracts, 
advertising, and all other paper writings used by it in soliciting, and 
obtaining the sale o£ its products, or in any other way by word or 
words of like import representing (a) that it is a distiller o£ whis
ldes, gins, and other alcoholic beverages; or (b) that the said 
whiskies, gins, and other alcoholic benrages were by it manufac
htred through the process of distillation; or (c) that it owns, oper
ates or controls a place or places where such beverage·s are 
manufactured by the process of distillation unless and until the said 
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respondent shall own, operate, or control a place or places where 
such whiskies, gins, and other alcoholic beverages are by it manu
factured through a process of original and continuous distillation 
from mash, wort, or wash through continuous closed pipes and ves
sels until the manufacture thereof is completed. 

2. Representing that its own warehouse receipts or contracts for 
the sale of liquors by it to its customers are United States Interna] 
Revenue bonded warehouse receipts sufficient to release the bonded 
spirits covered thereby upon payment by the purchaser of the stor
age charges, insurance, State and Federal taxes, or in any other 
manner representing that the purchaser is buying an official ware
house receipt for liquors stored in bonded warehouses when such is 
not the fact. 

It is further ordered, That the said respondent within 60 days 
from and after the date of the service upon it of this order, shall 
file with the Commission a report or reports in. writing setting forth 
in detail the manner and form in which it is comp1ying and has 
complied with the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

LAWTON V. CROCKER AND HENRY F. CROCKER, TRAD
ING AS THE NATIONAL SURVEY COMPANY, THE 
NATIONAL SURVEY, AND NATIONAL SURVEY · 

COMPLAINT, FINDINGS, AND ORDER IN RE3ARD TO THE ALLEGED VIOLATION OF 
' SEC. 5 OF AN ACT OF CONGRESS Al'PROVED SEPT. 26, 1914 

Docket 9103. Compla4mt, Apr. 10, 1931-Decision, Dec. 29, 1981 

Where a firm engaged, as "The National Survey Company" and "The National 
Survey," in publication of maps and sale and shipment thereof in interstate 
commerce, in competition with others similarly engaged-

.Made use of such designations, in advertising and conspicuously labeling their 
various maps, as "The National Survey Map of," etc., "The Official National 
Survey Map of," etc., together with Imprint facsimile, in certain cases, of 
coat of arms of States involved, .and together with legend in small type 
"Compiled from U. S. Government Surveys, Official State Surveys, and 
original sources," and "Published by The National Survey Co.," etc., not· 
withstanding fact that while some of said maps were purchased and used 
by certain State departments and organizations, none of them had been 
published by, or upon the order of, or with the sanction of, any authority 
of any Federal, State, or other poll tical entity; 

With tendency to deceive and mislead public into erroneous belief that said 
maps were official, national survey maps and Federal or State Government 
publications, and unfairly to divert trade to them from competitors slml
Iarly engaged In business of distributing and selling maps, and who do not 
use such false and deceptive labels and designations; to their substantial 
Injury: 

Held, That such acts and practices were to the prejudice of the public. and 
competitors and constituted unfair methods of competition. 

' 
M1'. lVm. T. Ohantland for the Commission. 
Mr. Joseph Fairbanks, of Washington, D. C., for respondents. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, having reason to believe ~hat Lawton V. Crocker 
and Henry F. Crocker, copartners doing business under the firm 
names of The National Survey Co.,. The National Survey, and Na
tional Survey, hereinafter referred to as "respondents," have been, 
and are now, using unfair methods of competition in commerce, as 
'"'commerce" is defined in said act, and it appearin~ to the Commis-
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sian that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that re
spect as :follows : 

PARAGRAPH 1. Respondents, Lawton V. Crocker nnd Henry F. 
Crocker, copartners doing business under the firm names of The Na
tional Survey Co., The National Survey, and National Survey, have 
their principal office and place of business in the city of Chester,, 
State of Vermont. Respondents are now, and for many years last 
past have been, engaged in the business of publishing, distributing, 
and selling, in commerce as herein set out, certain advertising folders 
and maps. · 

PAR. 2. Said respondents, being engaged in business as aforesaid, 
cause said products, when sold, to be transported from their offic~ and 
place of business in the State of Vermont to purchasers thereof 
located at various points in~ States of the United States other than 
the State :from which said shipments were made. Respondents now 
maintain a constant current of trade in commerce, in said products 
distributed and sold by them, between and amqng the various .States 

. of the United States and in the District of Columbia. · 
PAR. 3. In the course and conduct of their ,said business, re

spondents are now, and have been in substantial competition with 
other individuals and with ·firms and corporations likewise engaged 
in the business of distributing and selling advertising folders and 
maps in commerce among and between the various States of 'the 
United States ~nd in the District of Columbia. . 

In the course and operation of said business, and for the purpose of 
inducing the purchase of their said maps, respondents; in their ad
Yertising folders and on their maps transmitted in commerce, repre
sented, designated and labelled their maps as ''official." Some of th~>se 
were as follo.ws: · ' 

Official Map of the World 
Official l\lap of the United States 
Official l\lap of New England 
Official Map of New York 
Official l\lap of l\Ialne 

In the course of the operation of said business, and for the purpose 
of inducing the purchase of their maps, respondents have caused. 
and now cause, one or another of their several trade names, The N a
tiona! Survey Co., National Survey and The National Survey, to 
appear on their advertising folders and maps together with such 
designations and labels, among others, as "Official National Surve~' 
Maps," "Official 1\fap of the 'World," "Official Map of the United 
States," "Official Map of New England," "Official Map of New York," 
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and "Official Map o£ Maine." On some of said maps respondents 
also make use of an imprint of a State seal together with statements 
such as "The Official Map of Maine." Through use of such state
ments as herein set out, and others similar thereto, respondents repre
sent, directly and by implication, that their maps have been prepared 
by, or under the direction o£, or authorized, adopted or recognized 
by proper or duly authorized State or Federal officials. 

PAR. 4. The representations, designations and labellings made by 
respondents as above set out, are deceptive, misleading, and untrue, 
in that none of said maps had been prepared by, or under the direc
tion of, or authorized, adopted, or reeognized by any proper oT duly 
authorized offieials of any State or of the Federal Government, and 
no authority or permission had been so granted to respondents to 
represent, designate or label any of their maps as offieial. 

The designation and labelling of some of their maps by respondents 
as "Official National Survey Maps" are misleading and deceptive, in 
that said maps are not prepared or made or authorized to be made 
from any "Official National Survey," although many maps are in 
fact so made and issued by various departments of the United States 
Government. Sneh representations, designations, and labelling· have 
a tendency to confuse and mislead purchasers and prospective pur
ch:tsers into the belief that respondents' maps are some of such offi
cial maps. 

PAR. 5. There are among respondents' competitors many who dis
tribute and sell maps who do not thus or in any w:ty misrepresent 
their Tespective products. 

PAn. 6. Each and all of the false and misleading statements and 
representations made by the respondents as to their maps, as herein
above set out, in the course of distributing their products, were and 
are calculated to, and had, and now have a tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that all of said representations are true, and 
that their maps are official State or Federal Government publica
tions. Further, as a true consequence of the mistaken and erroneous 
beliefs induced by the acts, advertisements and representations of re
spondents as hereinbefore set out, a substanti:tl number of the con
suming public has purchased a substantial volume of respondents' 
mnps with the result that trade has been unfairly diverted to the re
spondents from individuals, firms, ~nd corporations likewise engaged 
in the business of distributing and selling maps, who truthfully ad
vertise their respective products. As a result thereof, substantial 
injury has been and is now being done by respondents to competition 

1604::il"'-39-\"0J,, 26-10 
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in commerce among and between the various States of the United 
States and in the District of Columbia. 

PAR. 7. The above and foregoing acts, practices and representa
tions of the respondents have been and are, all to the prejudice of the 
public and respondents' competitors as aforesaid, and have been, and 
are, unfair methods of competition within the meaning and intent 
of Section 5 of an Act of Congress, approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on April 10, 1937, issued, and on April 
12, 1937 served, its complaint in this proceeding upon respondents, 
Lawton V. Crocker and Henry F. Crocker, copartners doing busi
IJ.ess under the firm names of The National Survey Co., The National 
Survey, and National Survey, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance and service of said complaint and 
the filing of respondents' answer, a stipulation as to the facts, in lieu 
of testimony and documentary evidence, which waived further and 
all other intervening procedure, was entered into between the chief 
counsel for the Commission and counsel for respondent, and was duly 
accepted and approved by the Commission .. Thereafter, this pro
ceeding regularly came on for final hearing before the Commission 
on the said complaint, answer, and stipulation, briefs and oral argu
ments of counsel having been waived, and the Commission having 
duly considered the same and being now fully advised in the prem
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondents, Lawton V. Crocker and Henry 
F. Crocker, are copartners doing business under the firm name and 
style of "The National Survey Company" and "The National Sur
vey," having their principal place of business at Chester, Vt., and 
part of their business has been and is the publication and sale of 
maps and the sale and shipment of some of said maps in interstate 
commerce in competition with others similarly engaged. 
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PAR. 2. Of maps so sold and shipped by respondents, during five 
years last past, maps to the average annual aggregate sales price 
of $2,069, were labeled or designated "Official Map" or "Official 
National Survey l\Iap," followed by the name of the States, State, 
Territory or region shown by such maps, and for the purpose of 
promoting the sale of these maps, certain advertising material has 
been circulated in interstate commerce by the respondents, describ-
ing these maps by the aforesaid designations. . 

PAR. 3. Of such maps so labeled, designated, advertised, and sold: 
None of "The Official Map of the World" has been sold during the last four 

years, and said item has been abandoned; 
Of "The Official Map of the United States" the annual sales during the four 

years last past have not exceeded $25, and Its publication has been dis
continued; 

Of New England, since 1926, respondents have advertised, published and 
sold as aforesaid, maps, in various forms and sizes, and variously labeled and 
designated. Among such designations were: 

1. The National Survey Map of New England. 
2. The Official National Survey Map of New England. 
3. Official National. Survey Maps ot. New England. 
4 .. Official National Survey Map-New England. 
Within the latter, which is in book form, appears designations as follows: 
(a) "The Official Map of Maine," with an imprint facsimile of the coat of 

arms of Maine within such large type wording. 
(b) Official National Survey "Bookform" Maps of Vermont and New Hamp

shire. 
(c) Official National Survey "Bookform" Maps of Southern New England. 
Following such designations which are in large type, appears the following 

in small type : 
Compiled froui U. S. Government Surveys, Official State Surveys, and original 

sources. 
and the following: 

Published by 
The National Survey Co. 

Chester, Vermont. 
L. V. Crocker, Topographer. 

Of the State of Maine, in. addition to the one aforementioned, respondents 
h~ve- advertised, published and sold as aforestated, a c.ertaln large map desig
nated In large type "The Official Map ot. Maine", with lm imprint facsimile of 
the coat of arms of Maine within such wording. 

Of the State of New York, respondents have advertised, published and sold as 
aforestated, maps labeled and designated in large type--"The Official National 
Survey Map of New York", with a facsimile Imprint ot. the coat of arms ot. New 
York within said lettering. 

Following the foregoing designations on said maps ot. Maine and New York 
appPars the same wording as appears in the various New England maps, as 
above set out. 
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PAR. 4. No one of the aforementioned maps were in fact "Official," 
or "National," or "National Survey" maps, as having been either pub-· 
lished by, or upon the order of, or with the sanction of, any authority' 
of any federal, state, or other political entity, although certain of said 1 

maps were purchased and used by certain State departments and 
organizations. · ~' .: ' ; 

PAR. 5. Certain Federal agencies publish maps using the wo:rds 
"National" and "Survey" as a part of their designation of source. · 

PAR. 6. The use of the words "Official," "National," and "National 
Survey" in labels and designations by respondents in the manner 
hereinbefore described, signifies to some of the public that such maps 
were in· fact issued by, or with the authorization or sanction and 
approval of, properly constituted national, Federal, or State authori-. 
t~es, as the case might be, and such labeling and designation consti
tute, and are, false representations that such maps have been issued 
or sanctioned by such proper authorities, and such advertising, label~·· 
ing, and designation have the tendency to deceiYe and mislead, the 
public into the erroneous belief that said inaps are official, natiomil 
survey maps, and Federal or State government publications. · , • 

PAR. 7. The foregoing actual and implied misrepresentations and 
erroneotts beliefs induced thereby have a tendency unfairly to divert 
trade to respotldents from individuals, firms, and corporations sim- · 
ilai:ly enga"ged and competing in the business of distributing ttnd 
selling maps who do not use such false and deceptive labels and desig
nations, to the substantial injury of said competitors engaged in inter
state commerce among and between the various States of the United 
States and the District of Columbia. . -: 

CONCLUSION 

The aforesaid acts and practices of the respondents Lawton V 
Crocker and Henry F. Crocker, copu.rtners doing business under the 
firm names of The National Survey Co., and The National Survey, 
are to the prejudice of the public and of respondents' competitors, 
and constitute unfair methods of competition in commerce, within ' 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Coni
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the 'complaint of the Commission, and the answer of 
respondents and the stipulation as to the facts in lieu of eviden'ce,·' 
and the Commission having made its findings as to the facts and its 
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~onclusion that said respondents have violate.d the provisions of an 
Act of Congress approved September 26; 1914, entitled, "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." · · 

It is ordered, That the respondents, Lawton V. Crocker and Henry 
·F. Crocker, copartners doing business und~r the firm names of'The 
National Survey Co. and The National Survey, theh~ representatives, 
agents, and employees, in connection with the offering for sale, sale, 
and distribution of maps in interstate commerce or in the District of 

. CPlumbia, do forthwith cease and desist, directly .or indirectly, either 
;personally or through any corporate or other device, from: 

; · ·Representing, directly or by implication, by or through \.1se of the 
\vord ~tOfficial," either alone or in conjunction or connection whh the 
words "National" or "National Survey"' printed on their maps, or in 
.any. other manner, that said maps are "Official" publications ()f,. or 
are authorized or sanctioned by federal or state authorities, unless 
said maps are in fact official publications of Federal or State authori-

~_ti~s and have been authorized and sancti6ned by such authorities; 
provided, however, that whenever the respondents print, issue; and 

.·distribute maps sanctioned, adopted and used by any. organization, 
they are not hereby prohibited from using the word "official" in con

junction, and connection with the name o:f such organization actually 
'-sanctioning, adopting and authorizing the issuance of said maps 
when the name o:f said organization appears in close connection and 
conjunction with. the word "official" in letters of equal prominence. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting :forth in detail the manner and form in 
which they have complied with this order. 
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I:N THE MATTER OF 

ANTHONY J. HILDRETH AND JOSEPH FISCHLER, TRAD
ING AS SANITAS FUNDOSHI COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN RE3ARD TO THE ALLEGED VIOLATION OF 
SEC. li OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2797. Complaint, May 5, 1936-Declston, Dec. 28, 1931 

Where a firm engaged, as "Sanitas Fundoshi Company," in selling and dis
tributing combination loin cloth and suspensory to purchasers in other 
States, in substantial competition with those engaged in sale and distri
bution of undergarments and other articles designed for the same general 
uses and purposes; in advertising their said product in various periodicals 
of nation-wide circulation and in folders mailed to customers and pro
spective customers in the various States-

Represented that the same was a builder and restorer of health and was sci
entifically designed to preserve, and would preserve, the strength, vigor, 
vitality and nervous energy of the wearer and relieve him of fatigue, 
through such statements, among others, as "* • • of specially treated 
hand-woven Oriental fabric • • • Conserves vitality," etc., "* • • 
new, scientific article of clothing, for men • • • American adaptation 

· ·of a garment centuries old in ·the Orient," etc., "* • • every thread 
• . • • has been treated by a secret, scientific and sanitary process," etc., 
"* • • preserves strength and vigor to a marked degree," etc., "~EALTH 
BUILDER-HEALTH RESTORER," facts being cloth was not specially 
treated, etc., or unlike other cloths on the market with respect to its fimc
tions and properties, other similar articles bad same functional char
acteristics, said article would not restore or correct anatomical conditions, 
was not a builder or restorer of health, or constructed to fin· partiCular 
requirements, developed as result of scientific investigation, or scienti.tlcally 
.designed to preserve the strength, vigor, etc.,, of the wearer, and was inca
pable of so doing, and belonged to a class not required by normal persons ; 

With capacity and tendency to mislead and deceive members of purchasing 
public into erroneous belief that their said product, thus advertised, otrered 
and sold, would build health and restore lost health, and that it was sci
entifically designed to and would accomplish the various results claimed 
therefor, and to induce members of buying public to purchase said article 
because of such erroneous beliefs thus engendered, and to unfairly divert 
trade to them from competitors engaged in sale of garments with such 
features or other articles designed for same general usage and purposes; tQo 
the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com
petitors and constituted unfair methods of competition. 

Before Mr. Edwa:rd M. Averill and Mr. W. lV. Sheppard, trial 
examiners. 

Mr. Astor H ogg for the Commission. 
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COMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Anthony 
J. Hildreth and Joseph Fischler, hereinafter referred to as respond
ents, have been and now are using unfair methods of competition in 
commerce as "commerce" is defined in said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows : 

PARAGRAPH 1. Respondents, Anthony J. Hildreth and Joseph 
Fischler are copartners trading under the name and style of Sanitas 
Fundoshi Company, with their office and principal place of business 
located at 7508 Linwood A venue, Cleveland, Ohio, and are now and 
have been for more than one year last past engaged in the business 
of manufacturing from cloth made in and imported from Japan a 
combination loin cloth and suspensory for the use of men, and in the 
sale and distribution thereof to members of the purchasing public as 
herein set out. 

PAR. 2. The respondents, being engaged in business, as aforesaid, 
cause said loin cloth and suspensory, when sold by them, to be trans
ported from their office and principal place of business in the State 
of Ohio to purchasers thereof located in the various States of the 
United States other than the State of Ohio, and in the District of 
Columbia. There is now, and has been at all times since the respond
ents have been in business as aforesaid, a constant current of trade 
and commerce in said loin cloth and suspensory so distributed and 
sold by the respondents between and among the various States of the 
United States and in the District of Columbia. 

·PAR. 3. Respondents, in the course and conduct of their business, 
are now, and have been at all times mentioned herein, engaged in 
substantial competition with other partnerships and with corpora
tions, firms, and individuals engaged in commerce among the vari· 
ous States of the United States and in the District of Columbia in 
the sale and distribution of similar products. 

PAR. 4. In the course and conduct of their business, as hereinabove 
set out, respondents, Anthony J. Hildreth and Joseph Fischler, trad· 
ing as Sanitas Fundoshi Company, in offering for sale and selling 
their · said products in interstate commerce, cause advertisements 
thereof to be inserted in various periodicals having a wide circulation 
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in the various States o£ the United States, and also in advertising 
folders mailed by respondents to customers and prospective customers 
in the various States of the United States. In such advertisements 
and advertising matter, the following statements and representations 
have been and are made: 

A one-piece garment of specially treated hand-woven Oriental fabric * • •. 
Conserves vitality. Absorbs body moisture * • *. 

Absorbs moisture like a blotter. Simple Sanitary Scientific * • •. The 
SANITAS FUNDOSHI is a new, scientific article of clothing for men * * *· 
The SANITAS FUNDOSHI is the American adaptation of a garment cen
turies old in the Orient. It is made from a specially hand-woven fabric, 
every thread of which has been treated by a secret, scientific and sanitary proc
ess which imparts wonderfully soft, absorbent and resilient qualities • • •. 
It • • • allows free circulation and instantly absorbs prespiration and other 
body moisture • • •. It preserves strength and vigor to a marked degree. 
It is a boon to men who are much on their feet. To those inclined to weakness 
or debility, the Sanitas Fundoshl will prove a definite preserver of vitality and 
nervous energy. It has been worn in the Orient for centuries. Japanese 
soldiers, noted for their physical endurance, always wear, the ~'UNDOSHI
not only because it is clean and healthful, but because it conserves energy and 

.relieves fatigue. 

The following appears on the outside of the containers in which 
said product is packed and sold: 

HEALTH BUILDER-HEALTH RESTORER. 

All of said statements, together with many similar statements 
appearing in respondents' advertising literature, purport to be 
descriptive of respondents' product. In all of their advertising 
literature, respondents represent through statements and representa
tions herein set out and other statements of similar import and 
effect that: 

1. Their product is a builder of health and a restorer of health; 
2. Their product is a scientific article of clothing for men and was 

scientifically designed to preserve and had the properties of preserv
ing and did preserve the strength, vigor, vitality, and nervous energy 
of the wearer and relieved the fatigue of the wearer; 

3. Their product contained greater absorbent qualities than other 
similar products. 

In truth and in fact, the product so described and referred to was 
not, and is not, a health builder or a health restorer, nor is it a sci
entific article of clothing for men; it was not scientifically designed to 
preserve, nor has it properties of preserving, and it does not preserve 
the strength, vigor, vitality or nervous energy of the wearer and it 
does not relieve, the fatigue of the wearer; it contains no greater 
absorbent or resilient qualities than other similar garments made of 
cloth. 
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PAR. 5. Representations of respondents, as hereinabove set out, 
and other similar representations, have had and do have the tendency 
and capacity to confuse, mislead, and deceive members of the public 
into the false and erroneous belief that respondents' said product 
will build health and restore lost health; that the product is a sci
entific article of clothing and is scientifically designed to preserve 
and does preserve the strength, vigor, vitality and nervous energy 
of the wearer and relieves fatigue; that it contains greater absorbent 
qualities than other similar products. The said representations of 
the respondents have had, and do have, the capacity and tendency to 
induce members of the public to buy and use said product because 
of the erroneous beliefs engendered as above set out. Further, said 
representations have the capacity and tendency to unfairly divert 
trade. from competitors of respondent engaged in the sale, in inter
state commerce, of similar products, which said competitors truth
fully and rightfully advertise and represent their said products, and' 
in no wise misrepresent the properties, functions, uses or effects of 
their said competing products. As the result thereof, substantial in
jury has been and is now being done by respondent to subst~ntial 
competition in commerce among and between the various States of 
the United States and in the District of Columbia. 

PAR. 6. The acts and practices of respondents are to the injury 
and prejudice of the public and to the competitors of respondent in 
interstate commerce within the intent and meaning of Section 5 of 
an Act of Congress entitled "An Act to create a Federal Trade Com-_ 
mission, to define: its powers and duties, and for other purposes," ap-' 
proved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the p!·ovisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,'' the 
Federal Trade Commission on May 5, 1936, issued and served its 
complaint in this proceeding upon respondents Anthony J. Hildreth 
and Joseph Fischler, individuals trading as Sanitas Fundoshi Com
pany, charging them with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issu'ance of said complaint and the filing of respondents' answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Astor Hogg, attorney for the 
Commission, before Edward M. Averill and "\V. '\V. Sheppard, ex
aminers of the Commissiqn, theretofore duly designated by it, and 
in opposition to the allegations of the complaint by Joseph Fi~chler, 



118 FEDERAL TRADE COl\1:1\IISSION DECISIONS 

Findings 26F. T. C. 

6~e of the respondents; and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com
mission on said complaint, the answer thereto, testimony and other 
evidence, and briefs in support of the complaint and in opposition 
thereto; and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO 'l'HE FACTS 

PARAGRAPH 1. Respondents, Anthony J. Hildreth and Joseph 
Fischler are individuals trading and doing business under the name 
of Sanitas Fundoshi Company with their office and principal place 
of business located at 7508 Linwood Avenue, Cleveland, Ohio. For 
several years last past they have been engaged in advertising, selling, 
and distributing a combination loin cloth and suspensory. Respond
ents sell and distribute said article in commerce between and among 
the various States of the United States and in the District of Co
lumbia. They cause said article when sold to be shipped from their 
place of business in the State of Ohio to the purchasers thereof lo
cated in the various States of the United States other than the State 
of Ohio. In the conduct of their business they are, and at all times 
herein mentioned have been, in substantial competition with other 
partnerships and with persons, firms and corporations engaged in 
the business of selling and distributing undergarments with suspens
ory features, and suspensories and other article designed for the same 
general uses and purposes in commerce between and among the vari
ous States of the United States. 

PAR. 2. In the course and conduct of their business, in offering for 
sale and selling their said product in interstate commerce, respond
ents have represented in various periodicals having a nation-wide 
circulation and in advertising folders mailed by respondents to their 
customers and prospective customers in the various States of 'the 
United States that their product is a builder of health and a restorer 
of health; that their product is a scientific article of clothing for men 
and is scientificaily designed to preserve and has such properties as 
to preserve the strength, vigor, vitality, and nervous energy of the 
wearer and relieve the fatigue of the wearer. Among the represen
tations and claims made by respondents are: 

A one-piece garment of specially treated hand-woven Oriental fabric • • • 
Conserve& vltallty, absorbs body moisture • • • 
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· : • .\.bsorbs moisture like a blotter. Simple Sanitary Scientific • • • The 
SANITAS FUNDOSlll is a new, scientific article of clothing, for men • • • 
'The SANITAS FUNDOSHI is the American adaptation of a garment centuries 
-old in the Orient. It is made from a specially hand-woven fabric, every thread 
of which has been treated by a secret, scientific and sanitary process which 
imparts wonderfully soft, absorbent and resilient qualities • "' "' It 
"' • ·• allows free circulation and instantly absorbs perspiration and other 
'body moisture • • • It preserves strength and vigor to a marked degree. 
It is a boon to men who are much on their feet. To those inclined to weakness 
-or debility, the SANITAS FUNDOSHI will prove a definite preserver of vitality 
.Rnd nervous energy. It has been worn in the Orient for centuries. Japanese 
..soldiers, m>ted for their physical endurance, always wear the FUNDOSHI
not only because it is clean and healthful, but because it conserves energy and 
relieves fatigue. 

HEALTH BUILDER-HEALTH RESTORER 

PAR. 3. The article advertised and sold by respondents is hand
loomed and made from cotton cloth on sewing machines. The edge 
·of the cloth is woven so as to prevent the garment from raveling. 
Attached to the cloth is a tape, referred to by respondents as a belt, 
that is used by the wearer in fastening the garment to the body. 
'The garment is wrapped about the body, and the loose end is pulled 
up through the tape or belt. In that way it acts as a support for the 
_genital organs. The garment can also be used as an undergarment 
as well as a suspensory. 

PAR. 4. The Commission finds that the cloth from which the gar
ment is made is not specially treated with any secret chemical proper
ties and is not unlike other cloths on the market with respect to its 
functions and properties. There are other athletic supporters that 
nave the same supporting characteristics as respondents' article. 
'The article will not restore cir correct anatomical conditions of the 
human body and such article when worn is not a builder of health 
-or a restorer of health. The article involved is not constructed to 
fill particular requirements that have been developed as the result 
-of scientific investigations. The article is not scientifically designed 
to preserve the strength, vigor, vitality, or nervous energy of the 
wearer, nor to relieve the fatigue of the wearer. Normal persons do 
not generally have any need for or benefit from the use of suspen
·sories except when engaged in some strenuous sport or when spe
-cifically prescribed by a physician to relieve some particular physical 
ailment. The article is incapable of and it does not preserve the 
-strength, vigor, vitality, or nervous energy of the wearer and it does 
not relieve the fatigue of the wearer. 

PAR. 5. The representations made by respondents, as hereinbefore 
set out, have the capacity and tendency to mislead and deceive mem
bers of the purchasing public into the erroneous belief that respond-
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ents' product so advertised, offered for sale and sold, will build health 
and restore lost health; that the product is scientifically designed to, 
and does, preserve the strength, vigor, vitality, and nervous energy of 
the wearer and that by the use of said article the wearer will be 
relieved of fatigue. Said representations of respondents have the 
capacity and tendency to induce members of the buying public into 
buying said article because o£ such erroneous beliefs engendered as 
above set forth, and to unfairly divert trade to respondents from 
competitors engaged in the sale of undergarments with suspensory 
features, and in the sale of suspensories and other articles· designed 
for- the same general uses and purposes in commerce among and 
between the various States of the United States. Thereby, sub
stantial injury has been done, and is being done, to competition in 
commerce as herein set out. 

OONCLUSION 

The aforesaid acts and practices -of the respondents, Anthony J. 
Hildreth and Joseph Fischler, individuals, trading as Sanitas Fun-

. doshi Coinpany, are to the prejudice of the public and of respondents' 
competitors and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of Con
gress, approved September 26, 1914, entitled "An Act to create a 
Feder!}l Trad~ Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

Tlris proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondents, testimony and other evidence taken before Edward ,V. 
Averill and W. w·. Sheppard, examiners of the Federal Trade Com
mission theretofore duly designated by it, in support of the allega
tions of said complaint and in opposition thereto, and briefs filed 
herein, and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

It is ordered, That the respondents Anthony J. Hildreth and 
Joseph Fischler, individuals, trading as Sanitas Fundoshi Company, 
their representatives, agents, servants and employees in connection 
with the offering for sale, sale and distribution of a combination loin 
cloth and sqspensory in interstate commerce or the District of 
Columbia, do forthwit!l cease and desist from: . 
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1. Representing in any manner, directly or indirectly, that said 
product is a builder of health or a restorer of health. 

2. Representing in any manner, that the product is scientifically 
designed to preserve, or that when worn, it will preserve the strength, 
vigor, vitality, or nervous energy of the wearer or that it will relieve 
the fatigue of the wearer. -

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order file with the Commission a. 
report in writing setting forth in detail the manner and form m 
which they have complied with this order. 
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IN THE MATI'ER OF 

RALEIGH CANDY COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO!'l OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docke,t 2"101. Compla,int, ~an. 31, 1936-;-Decision, Dec. :B9, 1931 

.Where a corporation engaged! in manufacture and sale of packages or assort
ments of candy, so· packed and assembled as to invol-re use of a lottery 
scheme when sold and distributed to consumers thereof, or so-called "draw,. 
or "deal" assortments, sale and distribution of which type candy, affording, 
in connection with sale thereof to public, means or opportunity of obtaining 
a prize or becoming a winner by lot or chance, teaches and encourages 
gambling among children, who constitute substantial number of purchasers 
and consumers of such type of candy, and particularly where prize is such 
as to them is attractive, and appearance of which "draw" or "deal" assort
ments in the markets of many manufacturers selling their "straight" 
merchandise only, in competition with the other, has been followed by 
marked decrease in sales of such "straight" goods, due to gambllng or 
lottery feature connected with so-called "draw" or "deal" candy-

Sold, to wholesalers and jobbers, their aforesaid lottery assortments, including, 
among others, those composed of-

(a) Large candy doll, together with push card, for sale and distribution 
to purchasing public under a plan by which person paid for chance amount 
ranging from 1¢ to 15¢, in accordance with disc selected and number dis
closed, and secured, or failed to secure, such doll and anything other than 
privilege of selection for money paid, in accordance with success of par
ticular purchaser in selecting feminine name corresponding to that con
cealed under card's large disc; 

(b) Number of one-pound boxes ol' assorted candies and other articles of 
merchandise, with push card, for sale and distribution to purchasing public 
under plan, in accordance with which purchaser received, for 5¢ paid, one 
of said boxes, in accordance with success or fallure in securing certain 
specified numbers, and purchaser found to have obtained, after sale of all 
chances, number corresponding to that under large seal, received, without 
further charge, aforesaid other article of merchandise included with such 
assortment, value of which, as of the one-pound boxes, exceeded 5¢ paid, 
and under which purchasers not thus qualifying received nothing for their 
money other than privilege of making such chance selection ; and of 

(c) Number of boxes of candy, together with punch board, for sale and 
distribution to purchasing public under plan in accordance with which per
son received, for penny paid, one of such boxes, in accordance with success 
or failure in selecting one of certain specified numbers, and purchasers o:l' 
last punches in each of the sections into which said board was divided 
received one of such boxes likewise, value of which was in excess of the 
penny paid, and purchasers failing to make one of aforesaid self'Ctions 
received nothing for their money other than privilege of making punch ; 
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So assembled and packed that they were designed to be, and were, exposed and 
used by numerous retail dealer purchasers thereof for distribution to pur
chasing public by lot or chance, without alteration or rearrangement, and 
with knowledge and intent that such candy should thus be resold to public 
by lot or chance by said retail dealers, in violation of public policy, and in 
competition with many who ·regard such sale and distribution as morally 
bad and as encouraging gambling, and especially among children, and as 
injurious to the candy industry through resulting in the merchandising of 
a chance or lottery instead of candy, and as providing retail merchants with 
a means of violating the laws of the several States, and some of whom, for 
such reasons, refuse to sell candy so packed that it can be resold to public 
by lot or chance ; 

Witb result that such competitors were put to a competitive disadvantage and 
retailers, finding that they could dispose of more candy by "draw" or "deal" 
method, bought from it and others employing similar methods of sale, and 
trade was thereby diverted from such competitors to it and others using 
such methods : · 

Held, That such actEI and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition. 

Before Mr. Miles J. F·urnas, trial examiner. 
Mr. P; 0. Kolins~:i and Mr. Henry 0. Lank for the Commission. 
Leahy, lValther, Hecker & Ely, of St. Louis, 1\fo., for respondent. 

Co:r.rPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled. '~An Act to .create a Federal Trad~ Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Raleigh 
Candy Company, a corporation, hereinafter referred to as respond
ent, has been and is using unfair methods of competition in commerce 
as "commerce" is defined in said act of Co11gress, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation, organized under the 
laws of Missouri with its principal office and place of business in the 
city of St. Louis, State of Missouri. Respondent is now, and for 
several.years last past, has been engaged in the manufacture of candy 
and in the sale and distribution thereof to wholesale and retail 
dealers located at points in the various States of the United States, 
and causes said products, when so 'Sold, to be transported from its 
place of business in the city of St. Louis, State of Missouri, to pur
chasers thereof in other States of the United States at their respec
tive places of business, and there is now, and has been for several 
years last past, a course of trade and commerce by said respondent 
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in such candy, between and among the States of the United StatPs. 
In the course and conduct of the said business, respondent iB in 
competition with other corporations and with individuals and part
nerships engaged in the sale and distribution of candy and candy 
products in commerce between and among the various States o:f 
the United States. 

PAR. 2. In the course and conduct o:f its business, as describecl 
in paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, various packages or assortments of candy, so packed 
and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof.. Certain o:f said packages 
are hereinafter described for the. purpose of showing the methods 
used by respondent, but this list is not all inclusive of the various 
packages, nor does it include all the details of the several sales plans 
which respondent has been or is using in the distribution of candy 
by lot or chance: 

(a) One of said assortments is composed of a large candy doll 
baby, together with a device commonly called a push card. The 

·candy doll baby in said assortment is distributed to purchasers in the 
following manner: 

The push card has fifteen partially perforated discs, and when a 
push is made and the disc separated from the card, a price is dis
closed. The prices on said discs run from 1¢ to 15¢, but are not 
arranged in numerical sequence. The price on said disc is the 
amount which the customer pays. Above each disc is a girl's nnme 
and all the names are different. There is on said card one large par
tially perforated disc, and when the fifteen pushes on said card have 
all been punched, this large disc is to be removed and a name is then 
disclosed. The customer having selected the elise bearing the name 
corresponding to the name under this large disc, is entitled to receive, 
and is to be given without further charge, the large candy doll baby. 
Purchasers who do not qualify by selecting the name shown under the 
large disc receive nothing for their money other than the privilege of 
pushing said disc from the card. The amount of money which the 
customer pays is determined wholly by lot or chance, and the fact 
as to whether a customer receives the candy doll or receives nothing 
for his money is also determined wholly by lot or chance. 

The respondent manufactures and distributes numerous variations 
of the above described assortment where the details are different but 
where the principle involved is similar. 

(b) Another assortment manufactured and distributed by the re
spondent is composed of a number of one-pound boxes of assorted 
candies and another article of merchandise, together with a device 
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c~mrnonly calied a push ca1;d or punchboard. The candy contained 
in said assortment is distril.iutetl to purchasers in the following 
manner~'~-

Sales ·from said push card or punchboard are 5¢ each, and when a 
pu'sli is made, a number· is disclosed. The numbers run from one 
to the number of pushes or punches there are on the board but are 
riot arranged consecutively. The numbers are effectively concealed 
from customers and prospecth·e customers until a push or punch has 
been· made and the numbers separated from the card or board. The 
p~rchasers obtaining certain specified numbers are entitled to receive, 
and are to be given without additional cost oue of the one-pound 
bo~es of· assorted candies. The board also contains a seal, under 
\vhich it number is concealed. The numbPr under this sPal is effec
tively concealed until all the sales have been made from said board 
and the seal removed. The purchaser who obtains the number shown 
tinder the large seal, is entitled to receive without additional cost the 
other article of merchandise contained in said assortment. The one
pound boxes of assorted candies and the other article of merchandise 
a·re each 'worth more than 5¢. The purchaser who obtains one of the 
numbers' calling for one of the boxes of candy receiws the same, and 
purchasers not qualifying by receiving one of said numbers, receive 
nothing for their money other than the privilege of pushing a num
ber from the card or board. The fact as to whether a purchaser 
receives' nothing for his money, or receives one of the one-pound 
boxes of candy for the price of 5¢, or the other article of merchandise 
for the price of 5¢ is thus determined wholly by lot or clumce. 

The respondent manufactures and distributes numerous llS!i'ortments 
i.nvolving the same principle but differing in details. 

(c) Respondent also manufacturers and distributes an assortment 
consisting of a number of boxes of candy, together with a device 
commonly called a punchboard. The candy in said assortment is 
distributed in the following manner~ 

The board has a number of partially perforated holes, and in each 
hole is inserted. a slip of paper bearing a number. The holes on 
said board are arranged in sections. Sales are 1¢ each, and the board 
bears a statement informing customers and prospective customers 
that <'-ertain specified numbers entitle the purchas£>r to one of the 
boxes of candy, and that the purchaser punching the last punch in 
each section, is entitled to receive one of the boxes of candy. The 
numbers on said slips are effectively concealed from purchasers and 
prospective purchasers until a punch has been made, and the slip 
separated from the board. Purchasers who do not qualify by ob-

1604rttm--an--voL.26----tt 
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taining one of the numbers specified, or by punching t~1e last ,punch 
in one of the sections, receive nothing for their money other than 
the privilege of making a punch from the board. Those qualifying 
by receiving one of the numbers specified or by punching the last 
punch in one of the sections receive one of the boxes of candy. The 
boxes of candy are each worth more than 1¢. The fact as to ·whether 
a purchaser receives one of the boxes of candy or nothing for his 
money is determined wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort-' 
ments, resell said assortments to retail dealers, and said retail. deal
ers, and the retail dealers to whom respondent sells direct, expose 
said assortments for sale., and sell said candy to the purchasing pub
lic in accordance with the aforesaid sales. plans. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plans 
l1ereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent's said products in preference to candy offered 
for sale and sold by its competitors. 

-PAR. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure candy or an article of merchandise of a. value in 
excess of the amount paid.· 

·The use by respondent of said method of the sale of canqies,· and 
the sale of candies by and through the use thereof and by the aid 
of said method is a practice of the sort which the common law und 
criminal statutes have long deemed contrary to public poliqy; and 
is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the dan~ 
gerous tendency unduly to hinder competition or create ~onopoly 
in this, to wjt; that the use thereof has the tendency and. capacity 
to exclude from the branch of the candy trade involved in this pro~ 
ceeding competitors who do not adopt and use the same method 9r a,n 
equivalent or similar method involving the same or an equ~valent 
or similar element o£ chance or lottery scheme. . .. , 1 i ~. 

'Vb~refore, many persons, firms, and corporations. who make and 
sell candy in competition with the respondent, as above all~ged, are 
unwilling to offer for or sell candy so packed and assemble<l,as above 
alleged., or otherwise arranged and packed for sale to the:,ptJ.rchas~ 
ing·public so as to im·olve a game of chance, and such competitors 
refrain therefrom. . . 1 

PAn. 5. Many dealers in and ultimate· purchasers of c~~dy are 
attracted. by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale tbe;reof in 
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the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has: 
the tendency and capacity to eliminate from said candy trade aU 
actual competitors, and to exclude therefrom all potential competi
tors, who do not adopt and use said method or an equivalent method. 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the saJe of a chance to win something by chance or any other 
method that is contrary to public policy. · 

· ~.AR. 7. The aforementioned methods, acts, and practices of.. the 
respondent are all to the prejudice of the public and of respondent's 
competitoi·s as hereinabov~ alleged. Said methods, acts, and prac
tic~s constitute unfair methods of competition in commerce within 
th.e' intent and meaning of Section 5 of an ..A.ct of Congress, entitled 
"4h Act to create a Fede,ral Trade Commission, to define its' powers 
arid duties, and for other purposes," approved Sepwmber 26, 1914. 

1f : 

{, .,') 

REPORT, FINDINGS AS TO THE FAcTs, AND OnDER 
t • 

r, Pursuant to the provisions of an Act o£ Congress\ approved 
September 26, 1914, entitled "An Act to create a Federal Trade' 
C0mmission, to define its powers and duties, and for other p~rposes,". 
the Federal· Trade Commission, on January 31, 1936, issued and 
se1~ed its complaint upon the respondent, Raleigh Candy Company, 
charging it with the use of unfair methods of competition ·in com
merce in violation of the provisions of said act. After tl:le issuance 
of:!iaid complaint and the filing of respondent's answer thereto, 'testi
mony: and other evidence in support of the allegations 'of said 
complaint were introduced by · P. C. Kolinsli:i, attorney for tho 
Cnmrnission, and in opposition thereto by JohnS. Leahy, lferbert E. 
Datl)ard, .and Leroy R. Krein, attorneys for the respondent, before 
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Miles· J; Fumas, an exami11er of the Commission theretofore duly 
designated by it. The said testimony and other evidence were duly 
recorded· and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis
sion on the said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition thereto 
and the oral arguments of counsel aforesaid; and the Commission, 
having duly considered the matter and Leing now fully advised ·in 
the premises, finds that this proceeding is in the interest of the pub4 

lie, and makes this its fin<Hngs us to the facts and its conclusion 
drawn therefrom: 

J<'INJJlNOS AA TO TilE 1<'ACTS 

PARAGRAPH 1. The respondent, Raleigh Candy Company i~ a 
corporation, organized under the laws of the State of l\1is~ouri, with 
its principnJ office and place of business located in the city of St. 
Louis, Mo. . Respondent is now, and for several years last past has 
been, ·engaged in the manufacture of candies and in the sale and 

. distribution thereof to wholesale dealers and jobbers located in 
twenty-four States of the United States, and causes its products, 
when· so sold, to be transported from its principal place of busin~ss 
in the city of St. Louis, l\Io., to purchasers thereof in the State of 
Missouri and in twenty-three of the other States of the United 
States, at their respective places of business. There is now, and has 
been for Several years last past, a course of trade and commerce by 
said respondent in such candy between and among the States of the 
United Sfates. In so carrying on said business, respondent is, and 
has been, engaged in active competition with other corporations, and 
with partnerships and individuals engaged in the manufacture of 
candy, and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

PAR. 2. In the course and conduct o£ its business as described in 
paragraph 1 above, the respondent has sold in commerce betwean,.and 
among the States of the United States, to wholesale dealers and job
bers, various packages or assortments of candy so packed and assem
bled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. The said assortments were 
rlescribed by an officer of the respondent, called as a witness on 
behaH of the Commission, and are shown iri the catalog of the 
respondent which was offered as an exhibit. Certain of said assort
ments are hereafter described for the purpose of showing the meth
ods used by the respondent, but these descriptions do not include all 
of the assortments nor the details of the several sales plans wllich 
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respondent has been, or is, using in the distribution of candy by lot 
or chance; 

(a) One of said assortments is composed of a large candy doll 
baby, together with a device commonly called a push card. The 
candy doll baby in said assortment is distributed to purchasers in 
the following manner: 

The push card has fifteen partially perforated discs, and when a 
push is made and the disc separated from the card, a·price is dis
closed. The prices on said discs run from 1¢ to 15¢, but are not 
arranged in numerical sequence. The price on said disc is the 
amount which the customer pays. .Above each disc is a girl's name 
and aU the names are different. There is on said card one large 
partially perforated disc, and when the fifteen pushes on said card 
have all been punched, this large disc is to be removed and a name 
is then disclosed. The customer having selected the disc bearing the 
name corr·esponding to the name under this large disc, is entitled to 
receive, and is to be given without further charge, the large candy 
doll baby. Purchasers who do not qualify by selecting the name 
shown under the large disc receive nothing for their money other 
than the privilege of pushing said disc from the card. The amount 
of money which the customer pays is determined wholly by lot or 
chance,;md the fact as to whether a customer receives the candy doll 
or receives nothing for his money is also determined wholly by lot 
or chance. 

(b) Another assortment manufactured and distributed by the 
respondent is composed of a number of one-pound boxes of assorted 
candies and another article of merchandise, together with a device 
commonly called a push card or punchboard. The candy contained 
in said assortment is distributed to purchasers in the following 
manner: 

. Sales from said push card or punchboard are 5¢ each, and when a 
push is made, a number is disclosed. The numbers run from one 
to the number of pushes or punches there are on the board but are 
not·· arranged consecutively. The numbers are effectively concealed 
from customers and prospective customers until a push. or punch 
has been made and the numbers separated from the card or board. 
The purchasers obtaining certain spt>cified numbers are entitled to 
receive, and are to be given without. additional c9st one of the one
pound boxes of assorted candies. The board also contains a seal, 
under which a number is concealed. The number under this seal is 
effectively concealed untv all the sales have been made from said 
board and the seal removed. The purchaser who obtains the number 
shown under the large seal is entitled to receive, without. additional 
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cost, the other article of merchandise contained in said assortment. 
The one-pound boxes of assorted candies and the other article o1 mer
chandise are each worth more than 5¢. The purchaser who obtu;ins 
one of the numbers calling for one of the boxes of candy receives 
the same, and purchasers not qualifying by receiving one of said 
numbers, receive nothing for t11eir money other than the privilege 
of pushing a number from the card or board. The fact as to whether 
a purchaser receives nothing for his money, or receives one of the 
one-pound boxes of candy for the price of 5¢, or the other article 
of merchandise for the price of 5¢ is thus determined wholly by lot 
or chance. 

(c) Respondent also manufactures and distributes an assortment 
consisting of a number of boxes of candy, together with a device 
commonly called a punchboard. The c:mdy in said assortment' is 
distributed in the following manner: 

The board has a number of partially perforated holes, and in each 
hole is inserted. a slip of paper bearing a number. The holes on said 
board are arranged in sections. Sales are 1¢ <'ach, and the board 

· bears a statement informing customers and prospective customers 
that certain specified numbers entitled the purchaser to one of the 
boxes of candy, and that the purchaser punching the last punch in 
each section, is Pntitled to receive one of the boxes of canc\y. The 
m.lmbers: on said slips are effectively concealed from purchasers and 
prospective purchasers until a punch has been made, and the slip 
separated from the board. Purchasers who do not qualify 'by 
obtaining one of the numbers specified, or by punching the last 
punch in one of the sections, receive nothing for their money other 
than the privilege of making a punch from the board. Those quali· 
fying by receiving one of the numbers specified or by punching the 
last punch in one of the sections receive one of the boxes of candy. 
The boxes of candy are each worth more than 1¢. The fact as ·to 
whether a purchaser receives one of the boxes of candy or nothin~ 
for his money is determined wholly by lot or chance. 

PAR. 3. Candy assortments involving the lot or chance feature as 
described in paragraph 2 above are generally referred to in the candy 
trade or industry as "draw" or "deal" assortments. Assortments ·<>f 
candy without any lot or chance feature in connection with their 
resale to the public are generally referred to in the candy trade ·or 
industry as "straight" merchandise. These terms will be used here
after in these findings to distinguish the various types of assortments. 

PAR. 4. The wholesale dealers or jobbrrs, to whom respondent 
sells its assortments, resell the same to retail dealers. Numerous re
tail dealers purchase the said assortments from said wholesnle dealers 
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and jobbers, and such retail dealers display said assortments for sale 
to the public as packed by the respondent, and the candy contained 
in the majority of said assortments is sold and distributed to the 
consuming public by means of said push cards or punch boards in 
the ·manner hereinbefore described. 

PAn. 5. All sales made by respondent to wholesale dealers and 
jobbers are absolute sales and respondent retains no control over 
said· assortments after they are delivered to the wholesale dealer or 
jobber. The assortments are assembled and packed in such manner 
that they are, and have been, used, and may be used, by retail dealers 
for distribution to the purchasing public by lot or clumce without 

j . 

alteratiOn or rearrn.ngement. 
In the sale and distribution to wholesale dealers and jobbers of the 

assortments of candy hereinbefore described, respondent has knowl
edge that the said candy is to be resold to the purchasing public by 
retail dealers by lot or chance, and it packs such candy in the way 
tLnd rminner described so that, without alteration, addition, ot ·re
·arrangement thereof, it will be, and may be resold to the public by 
lot or chance by said retail dealers. Such packing and distribu
tion is contrary to public policy. 

PAR~ 6,: There are in. the United States many manufacturers of 
candy ;who do not manufacture and sell "draw" or "deal" assort
ments of candy and who sell their "straight" merchandise in inter
state commerce in competition with the "draw" or "deal" candy, 
a~d manufacturers o£ "straight" merchandise have noted a marked 
decrease ,in the sales of their products whenever or wherever the 
~'draw" or "deal" assortments have appeared in their market. This 
decrease in the sale of "straight" merchandise is due to the gambling 
or-lottery feature connected with the "draw" or "deal" candy. 

~Vitnesses from several branches of the candy industry testified 
in this proceeding to the effect that consumers preferred to purchase 
"draw" or "deal" candy because of the gambling feature connected 
with its sale. The sale and distribution of "draw" or "deal'' assort
ments 'of.~andy, or of candy which has connected with its sale to the 
p~blic the ,means or opportunity of obtaining a prize or becoming a 
wirin~r by' lot or chance, teaches and encourages gambling am,ong 
children who comprise a substantial number of the purchasers and 
consu:rri.~rs of this type of candy. Particularly is this true where 
th,e prize is attractive to children; for instance, where the prize is a 
candy doll baby or is a child's wagon. 
· · PAn: 7. The sale and distribution of candy by the methods· de
scribed herein is the sale and distribution o£ candy by lot or chance, 
and constitutes a lottery, gaming device or gift enterprise. Com-
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petitors of respondent appeared as witnesses in this proceeding and 
testified, and the Commission finds that many competitors regard 
such sale and distribution as morally bad and as encouraging 
gambling, especially among children, and as injurious to the candy 
industry because it results in the merGhandising of a chance or lot
tery instead of candy and has provided retail merchants with a 
means of violating the laws of the several States. Because of these 
reasons, some competitors of respondent refuse to sell candy so 
packed that it can be r:esold to the public by lot or chance. These 
competitors are thereby put to a competitive disadvantage. The re
tailers, finding that they can dispose of more candy by the. "draw" or 
"deal" method, buy from respondent and others employing the same 
methods of sale, and thereby trade is diverted from said competitors 
to respondent and others using similar methods. 

' . ' CONCLUSION 

The aforesaid acts and practices of the respondent, Raleigh Candy 
Company, are to the prejudice of the public and of respondent's 

· competitors, and constitute unfair methods of competition in com
merce, within the intent and meaning of Section 5 of an Act of Con
gress approved September 26, 1914, entitled "An Act to. create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the re
spondent, testimony and other evidence, taken before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein and oral arguments by P. C: Kolinski, 
counsel for the Commission, and John S. Leahy, counsel for the re
spondent, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the· pro
visions of an Act of Congress approved September 26, 1914; ·entitled 
"An Act to create a Federal Trade Commission, to define.,.its .Po~ers 
and duties, and for other purposes." .. -· 

It is ordered, That the respondent, Raleigh Candy Company, 1a cor
poration, its officers, agents, representatives, and employees1 in· the 
offering for sale, sale and distribution of candy and candy· products 
in interstate commerce or in the District of Columbia, do· fo.rthwith 
cease and desist from: · 
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1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers packages or 
assortments of candy which are used or may be used, without altera
tion or rearrangement of the contents of such packages ·or assort
ments, to conduct a lottery, gaming device, or gift enterprise in the 
sale or distribution of the candy contained in the said assortment to 
the public; 

3. Supplying to or placing in the hands of dealers assortments of 
candy together with a device commonly called a push card, 9r a 
device commonly called a punchboard, for use or which may be 
used in distributing or selling the said candy to the public at retail; 

4. Furnishing to dealers a device commonly called a push card, 
or a device commonly called a punchboard, either with packages or 
assortments of candy or separately, which push card or punchboard 
is to be used or may be used in distributing or selling said candy to 
the public. 

It is further ordered, That the respondent, Ralei'gh Candy Com
pany shall, within 30 days after service upon it of this order; file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with this order. 
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IN THE MATTER OF 

JOHNSON & JOHNSON 

COMPLAINT, FINDINGS, AND ORDER IX REJARD TO THE ALLEGED VIOLATION OF 
SEC. G 01<, AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, 

Docket 30!29. ('omp7.a·int, Jan. 8, 1.'131-Dccision, Dec . . ~.9, 19J1 

Where a corporation engaged in manufacture of absorbent cotton, gauze, .band
age, and other first-aid and surgical-dressing products, and in. sale .and 
distribution thereof to purchasers in other States, in substantial compe
tition with those engaged in manufacture, sale, and distribution of s.imbar 
products in commerce among the various States and in ·the District of 
Columbia, and including manufacturers, sellers, and distributors of like 
and similar products, who truthfully advertise and represent nature, 
merit, therapeutic, and remedial value thereof, and those who do not 
falsely advertise and otherwise represent that their products have merits 
and values not possessed by competitive goods or articles not so well
known or extensively advertised, and do not unwarrantedly disparage pro
ducts of competitors; in advertising certain of its said products in news
papers, magazines, and other publications circulated among the various 
States and In aforesaid District- · 

Unfairly disparaged competitors or competitors· products througJi statements 
inferring that, because such competitors did not extensively advertise their 
respective goods and products and they were not widely kuown, .. such goodl'l 
subjected users thereof to dangers of infection, and were not safe and in 
sanitary condition when opened for use, through such statements as 
"* * * this young mother is wrapping around her son's wrist a bandage 
that may invite infection. It is a 'first-aid' dressing of unknown make which 
can betray the trust imposed in it," and that while probably "sterillzed at 
some period," as in the "original blea<'hing process," "in subsequent cut
ting and packing, it may have been handled by dirty hands * * * hands 
that couldn't help but rob this dressing of its cleanliness-and safety," and 
accompanying depiction of crutches, and under caption "Monuments to a 
Misplaced Trust," among others, "You just can't take chances with germs 
of infection," "The 'sterilized' dressings that you use must be sterilized in 
fact as well as in name," and "You can't afford to gamble with any 'first-aid' 
product that Is merely marked 'sterilized'," and "* • * some 'first-aid' 
dressings of unknown make, which may be sterilized only in an early process 
of manufacture and subsequently be exposed to germ-laden dirt," etc., facts 
being there is no necessary relationship between antiseptic properties or 
safety of any of products in question and fact that manufacturer is known 
or tmknown; 

With capacity and tendency to mislead and deceive purchasers and prospective 
purchasers of first-aid and surgical-dre~sing good~ or articles into purchase 
of its said produ'cts in erroneous belief that its aforesaid representations 
were true, and with result that a number of the consuming public, as a 
direct consequence of such mistaken and erroneous beliefs, purchased sub
stantial volume thereof, and trade was unfairly diverted to it from those 
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likewise engaged in manufacture, snle and distribution of similar goods and 
articles ; to the substantial injury of competition in commerce : 

Held, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition. 

Before Mr. Edward E. Reardon, trial examiner. 
Mr. Joseph 0. Fehr for the Commission. 
Jfr. [{enneth Perry, of New Brunswick, N.J., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Johnson 
&.Johnson, a corporation, has been and now is using unfair methods 
of competition in commerce, as ''commerce" is defined in said act of 
Congress, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its ~omplaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Johnson & Johnson, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey, with its principal place of business 
located in the city of New Brunswick, in the State of New Jersey. 
It is now, and has been for more than one year last past, engaged in 
the business of manufacturing, selling and distributing absorbent 
cotton, gauze, bandage, and other first-aid and surgical-dressing 
products. It ships said products, or causes them toLe shipped, when 
sold, to purchasers located at various points in States of tho United 
States other than New Jersey. It maintains, and has at all times 
maintained, a constant current of trade and commerce in the products 
distributed and sold by it among and between the various States of 
the United Stutes and in the District of Columbia. In the course 
and conduct of its business, respondent has been, at all times referred 
to herein, in substantial competition with other corporations, firms, 
partnerships, and individuals likewise engaged in the ma11ufacture, 
sale, and distribution of similar products in commerce between and 
among the various States of t.he United States and in the District of 
Columbia. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, and for the purpose of creating a. demand for 
its products on the part of the purchasing public, the respondent has 
caused advertisements and advertising matter pertaining to certain 
of its products to be inserted in newspapers and magazines, ap.d other 
publications having a circulation between and among the various 
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States of the United States and in the District of Columbia. In said 
ways and by said. means, the respondent has caused. and now caus~ 
its said products to be advertised and represented as follows: ·Fol
lowing the picture of a young woman binding the wrist o:f a child 
are the statements : 

In all . innocence, this young mother is wrapping around her son's wr·ist a 
bandage that may invite infection. · 

It is a ''first-aid" dressing of unknown make which can Lett·ay the trust im
posed in it. 

True, it probably was sterilized at some period of its manufacture * '!' * 
as in the original bleaching process. 

But in subsequent cutth1g and packing, it m:ay have been handled by dirty 
hands * * * hand>; that couldn't help hut rob this dressing of its cleanli
ness-and safety. 

Following the picture of a pair of crutches and as part of an adver
tisement entitled "Monuments to a Misplaced Trust" appear the 
following representations: 

You just can't take chances with germs of infection. 
No matter how small the cut, the greatest care must be exercised In dressing 

' the wound-or something serious * • • tragic may happen. 
The "sterilized" dressings that you use must be sterilized in fact as well as 

in name • • •. 
You can't afford to gamble with any "first-aid" product that Is mereiy 

marked "sterilized." 
• * • some ":fit·st-nid'' dressings of unknown make, which may be sterilized 

only in an early process of manufacture and subsequently be exposed to germ
laden dirt • • •. 

PAn. 3. In truth and in :fact, the statPments and representations 
thus made by respondent as set out in paragraph 2 hereof, aud others 
similar thereto, are misleading and deceptive in that they represent, 
directly or by inuendo, that users of first-aid and surgical-dressing 
products o:f unknown make, or which are manufactured by other 
than well-known and extensively advertised organizations, run grave 
risk of infecting wounds or cuts upon which such dressings are used. 
Further, respondent's said statements and representations constitute 
an unwarranted disparagement o:f the products of those competitors 
who, nJthough they do not advertise their products extensively and 
may not be as well known, manufacture first-aid and surgical-dressing 
products that are equal in ahtiseptic properties and are as safe for 
use and in as sanita,ry condition when opened for use. as are the 
products manufactured and sold by the respondent. 

PAn. 4. There are, among the competitors of the respondent in 
commerce, as herein set out, manufacturers, sellers, and distributors 
o:f like and similar products who truthfully advertise and represent 
thr nature, merit, therapeutic and remedial value of their respective 
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ptoclucts. There are also among such competitors of the respondent, 
manufacturers, sellers, and distributors of like and similar products 
who do not advertise and otherwise represent that their products 
have merits and values not possessed by competing products that 
are not so well known or as extensively advertised, when such is not 
the case, and who do not unwarrantedly disparage the products of 
competitors. 

PAR. 5. The above-alleged acts and practices of respondent have 
ana have had the capacity and tendency to mislead and deceive pur
chasers and prospective purchasers of first-aid and surg-ical-dr~ssing 
products into the purchase of respondent's products in the erroneous 
beliefs that respondent's repre::;entations, as aforesaid, are true. Fur
ther, as a direct consequence of the mistaken and erroneous beliefs 
aforesaid, a number of the consuming public purchase and have pur
chased a substantial volume of respondent's products with the result. 
that trade has been unfairly diverted to respondent from· corpora
tions, firms, and individuals likewise engaged in the business: of 
manufacturing, selling and distributing similar products, and 
thereby substantial injury has been done, and is now being done, by 
respondent to competition in commerce among and be.tween. the 
various States of the United States and in the Distt·iet of Columbia. 
: .. PAR. 6. The aforesaid methods, acts, and practices of the respond
ent: are all to the prejudice of the public and of respondent's com
p~t~tors, as hereinabove alleged, and said methods, acts, and practices 
constitute. unfair methods of competition in ·commerce within the 
inte11.t and meaning of Section 5 of an Act of Congress entitled "An 
A<tt· .to create' a Federal Trade Commission, to define its powers and 
d~ties, and for other purposes," approved September 26, 1914. · .. ,, 

REI'ORT, FINDINGS AS TO THE FACTS, .\ND 0RDF.R 

'fur~uant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled '~An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on the 8th day of January 1937, issued 
and served its complaint in this proceeding upon respondent, ~John
sOn•' &. Johnson, a corporation, charging it with :the use of unfair 
triethods of competition in commerce in vioiation of the pi·ovisions 
of s.aid act. After the issuance of said complaint nnd the filing of 
said' respondent's answer and amended answer thereto a stipulation 
as t~ tl1e facts was entered into by and between I the respondent and 
"\V~:T. ·Kelley, Chief Counsel for the Commission, by which "it was 
agreed that, subject to the approval of the Commission, the ~;tatement 
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of facts ·so agreed upon should be taken as the facts in this proceeding 
and in lieu of testimony in support of the charges stated in the com
plaint or in opposition thereto; and by which stipulation it was 
further agreed that the Commission might proceed upon said state
ment of facts to issue its report stating its findings as to the facts 
(including inferences which it might draw :from the said stipulated 
facts) and its conclusion bas('cl thereon and enter its order disposing 
of the proceeding without the presentation of arguments or the filing 
of briefs. Said stipulation as to the :facts has been duly filed in the 
office of the Commission and approved by it. Thereafter the pro
ceeding came on for final hearing before the Commission on said 
complaint, the answer thereto and the statement of facts as agreed 
upon in lieu of testimony, briefs and argument having been waived 
and the Commission having duly considered the same and being fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con
clusion drn.wn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Johnson & Johnson, is a corporation 
organized, existing, and doing business under and by virtue of the 
Jaws of th~ State of New Jersey, with ifs principal place of business 
located in the city of New Brunswick, in the State of New, Jersey. 
It is now, and has bee~ for more than one year last past, engaged in 
the business of manufacturing, selling, and distributing absorbent 
cotton, gauze, bandage, and other first-aid and surgical-dressing 
products. It ships said products, or causes them to be shipped, 
when sold, to purchasers located at various points in States of the 
United States other than New Jersey. It maintains, and has at all 
times maintajned, a constant current of trade and commerce in the 
products distributed and sold by it among and between· the various 
States of the United States and in the District of Columbia .. In·the 
course and conduct of its business, respondent has been, at all 'times 
referred to herein, in substantial competition with other corpora
tions, firms, partnerships and individuals likewise engaged in the 
manufacture, sale, and distribution of similar products in commerce 
between and among the ·various States of the United States and in 
the District of Columbia. 

PAR. 2. In the course and conduct of its busin£>ss, as described 
in paragraph 1 hereof, and for the purpose of creating a demand 
for its products on the part of the purchasing public, the respondent 
has caused advertisements and advertising matter pertaining

1
to cer

tain of its products to bE' insert.ed ii1 newspapers and 1nagnzin~, iln:d 



JOHNSON & JOHN~ON 139 

134 '.'. '"!': Findings 

other iniblication8 having a circulation between and among the 
''arious· Stri.tes of the United States and in the District of Columbia. 
In said ways and by said means, the respondent has caused its said 
products ·to be advertised and represented as follows: :Following 
the picture of a young woman binding the wrist of a child are the 
statements : 

In all' ·innocence, this young mother is wraplJing ttrouud her son's wrist a 
bandage' that may invite infection. 
· It Is a "llrst-ald" dressing of unknown make which can betray the trust 1m

posed in. it,. 
True, it probably was sterilized at some pPriod of its manufacture • •. • 

as in. the original bleaching proceE!s. 
Bot ih subsequent cutting and packing, it may have been handled by dirty 

hands · • · •: • bands tlwt couldn't help but rob this d1·essing of its cleanll
nes~r-and safety. 

Following the picture of a pair of crutches and as part of an ad
vertisement entitled "Monuments to a. Misplaced Trust" appear the 
followi~g representations: 

You just can't take chances with germs of infection. 
No matter 'how small the cut, the greatest care must be exercised in dressing 

the· wound-or something serious • • • tragic may happen. 
The "sterilized" dressings that you use must be sterlllzetl in fact us well 

as in name • • •. 
You can't affor<i to gamble with any "llrst-aid" produd that is merely 

~·arke<J "sterlli7.ed." 
• *' '• r. some ":llr!<t-ald" dressiugs of unknown make, which may I.Je sterll1zed 

only in an early proces:s of manufa(•tnre and subsequently be exposl'd to germ
laden dirt • • •. 

Respondent's advertisements as above set out were discontinued in 
or about.the month of February, 1937. 

·PAR. 3. · The. statements and represt>utatious made by respondent 
as set out> in paragraph 2 hereof, and others similar thereto have a 
capacity and tendency to deceive and mislead the pu1lic in that they 
represent indirectly, that users of first-aid and surgical products of 
unknown. make, or those manufactured by other than well-known 
manufacturers, run grave risk of infecting wounds or cuts upon· 
which such dressings are used. Further, respondent's said state
ments and representations have the capacity and tendency to dis
parage the products of those competitors, if any, who, although 
their prollucts may not be well-knQwn, manufacture first aid and 
surgical dressing products that are safe for use and sanitary when 
opened for use. There is no necessary relationship between the an
tiseptic properties or safety of any of the products in question and 
the fact that the manufttdurer is known or unknown. 
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PAR. 4. There are, among the competitors of the respondent in 
commerce, as herein set out, manufacturers, sellers, and distributors 
of like and similar products who truthfully advertise and represent 
thenature, merit, therapeutic and remedial value. of their respective 
products. There are also among such competitors of the respondent, 
manufacturers, sellers, and distributors of like and similar products 
who do not advertise and otherwise represent that their products 
have merits and values not possessed by competing products that 
are not so well known or as extensively advertised, when Sl.lch is 
not the case, and who do not unwarmntedly disparage the products 
of competitors. 

PAR. 5. The above-alleged acts and practices of respondent have 
had the capacity and tendency to mislead and deceive purchasers 
and prospective purchasers of first-aid and surgical-dressing prod
ucts into the purchase of respondent's products in the erroneous 
beliefs that respondent's representations, as aforesaid, are true. 

' Further, as a direct consequen'ce of the mistaken and erroneous be
liefs aforesaid, a number of the consuming public have pl]rchased a 

. substantial volume of respondent's products with the result that 
trade has been unfairly diverted to respondent from corporations, 
firms; and individuals likewise engaged in the business of manu
facturing, selling, and distributing similar products, and thereby 
substantial ·injury has been done by respondent to competition· in 
qomrperce among and between the various States of the' .United 
States and in the District of Columbia. 

,·, CONCLUSION 

The aforesaid acts and practices of respondent, Johnson & John
son, a corporation, are to the prejudice of the public and of r'espond
ent's competitors, and constitute unfair methods of competition in 
corrnnerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914 entitled "An Act to·create a 
Federal Trade Commission, to define its powers and duties, and 
for oth'er purposes." 

' ' ORDER TO CEASE AND DESIST 

Ti1is proceeding having been heard by the Federal Trade' C~m~ 
m1s$ion upon the complaint of the Commission, the answer a~d 
ail~~~~de~ .answer of the respondent, and the agreed stipul~tion of 
fr,~t~· ~n·rere~l into between the respondent herein, Johnson & J ohilson, 
a coi·p<mition, and '\V. T. Kelley, Chief Counsel for the Commission, 
which provides, among other things, that without further eviden~e 
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or other intervening proced.ure, the Commission may issue and servs 
upon the respondent herein findings us to the facts and conclusion 
base9. thereon and an order disposing of the proceeding, and the Com
mission having made its findings as to the facts and conclusion that 
sa.i,d}·espondent has violated the provisions of an Act of Congress! 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 
··It is orde1·ed, That the respondent, Johnson & Jolmson, a corpora

tion, its representatives, agents, and employees, in connection with 
the· advertising, offering for sale, sale, distribution and manufacture 
of absorbent cotton, gauze, bandages anu other first-aid and surgical 
dressing products in interstate commerce or in the District of Colum
bia, do forthwith cease and desist : 

From unfairly disparaging competitors or their products through 
use of statements which, directly or indirectly, infer that because 
said competitors do not extensively advertise their respective prod
ucts and are not wiuely known such competitive products subject the 
users thereof to the dangers of infection and are not safe and in a 
s!uiitary condition when opened for use, or through any other such 
nie~ns or device or in any similar manner. 
''.And it is hereby further ordered, That the said respondE>nt shall, 

within 60.days from the date of the service upon it of this order, file 
with this Commission a report, in writing, setting forth the manner 
and form in which it shall have complied with this order . 

. I' ' . : . 

. . 

...... 

. '\: 

' I ~~ 

160451"'-39-voL. 26--12 
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IN THE :MATTER OF .)'.: ~~ 

DUILDING MATEIUAL DEALERS ALLIANCE, E'l' AL: . 

COMPLAINT, FINDINGS, AND ORDER IN RE'iARD TO THE ALLEGED VIOLATION OF 
S~C. l'i OF AN ACT OF CON"G"R~~SS APPROVED SEPT. 26, 1914 . 

Dor.ket 2191. Complaint, Oct. 18. l.'!.'J,'j 1-Decision, D~:c. 30, 193"1 

Where a trade association which included lu its membership over 150 dealers 
in building materials and builders' suptJlies in the Cleveland-.Pitt$burgh 
Trade Area, and organized loc1tl or sectional asRoC'iatlons of such dealers.; 
and certain local or sectional organizations of such dealers, affiliated w'tth 
said trade association as members or through common membership or com· 
mon ofticers and representation on its council, and active coop1•rators with 
it in furthering their common basic object and purpose or program of con
trolling and confining retail distribution of bniltiiug materials and builders' 
supplies exclusively through "recognized'' dealers as established by them, 
and preventing direct sale of such materb1ls to consumPrs, non-recognized 
dealers, vendors, contrnctors, and State Governments and other polltlclil 
sub-divisions, and of requiring all such purchasers to buy their materials 
and supplies through recognized dealer chanuels affording a commission 
or profit to recoguized dealers, und with further objectives of (1) limiting 
distribution of such materials to carload quantities by railroad only, with 
participation in pool cur shipments denier! to other than recognl.?.e.d dealers, 
(2) preventing manufacturers of cement blocks from purchasing their raw 
materials direct from manufacturE>rs and producers, (3) requiring sale artd 
dit-~tributlon of all cement requirements for all buildings and private con
struction, and for hi~thway, bridge, and culvert maintenance, and for 
cities, counties, and other political sub-divisions, to be made through t:be' 
medium of the members and rrcognized dealers, 11nd at prices affording 
them a profit, ( 4) facilitating price fixing among such dealers in their 
respective communities, and (5) eliminating brokers in distribution of such 
materials and supplies; and the officers, connsello"I'S and memlll.'rs of Emch 
associations and organi?.ations: and-

Where a natlomil federation which Included 41 federated local and .. l!ectlonnl 
associations of deniers in Ruch materials and supplies in '32 States;· and 
which was formed to succeed to, and apJllY on a national scale and under 
same leadership, principle~'<, and· programs of aforesaid tra<le.associations; 
and certain local or sec•tional affiliated or member organizations of said 
national federation, acting in cooveration with one another and with it and 
the active officerR thereof, as the case ml~tht be: ami officers, etc., of Raid 
various organizations. 

In concertedly pursuing their common objectives and purpotses, as allove indi
cated, and as the case might be, and representing, in the aggregate, pre
dominant interests in the fields and sections concerned-

( a) Prepared, published, and circulated among manufacturers and producers 
of building materials and bullders' supplies, lists, or directories containing 
names of recognized dealers, with intent and eft'ect of indicating that _per-

1 Am€'nded and supplemental. 
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·:; sons dr concerns thus specified were entitled to buy direct from such manuJ 
facturers and producers, and that others were not thus entitled: 

(b) Solicited, accepted, nnd ncted upon reports from their various officers or 
members concerning the nrrival, delivery, or origin of shipments made to 

·persons or concerns not recognized by them as entitled to buy direct from 
manufrtcturers or producers, for the purpose of preventing further deal
ings between such buyers aud former, and made use· of boycott and threats 
thereof to persuade, induce or compl'l manufacturers and producers td 
refraln·ft·om selling materials and supplies concerned to so-called "irregu
lar" dealers or others. or to refrain from 80 selling; except on unfairly 

·.discriminatory or prohibitive terms and conditions fixed by them; 
(c)· Made and circulated among manufacturers and producers reports concern

Ing status, equipment, and business methods of dealer-competitors to induce 
former ·not to sell such competitors, and stated or intimated to former 

·that ·So-called "rl'gular" or recognized dealers would withhold or with· 
draw· their patronage if manufacturers and producers sold them, and 

·coo:Perated with other dealer organizations and manufacturers and pro
ducers to confine sale and distribution of materials and supplies involved 
to so-cililed regular channels, and prevent sale and distribution otherwise, 
and intimidated representatives or agents of manufacturers and pro
ducers' from having or continuing business relations with buyers or pro~ 
spective buyers not recognized by them as entitled to buy direct ; 

(d) Prepared·, published, and circulated among the members, lists, bulletins, 
extracts of minutes, etc., conveying information to them concerning sales 
·or prospective sales by manufacturers and producers to Irregular or non
recognized dealers or prospective buyers, for the purpose of having such 
inei:nbers withdraw or withhold their patronage from manufacturers and 
prod.ilcers concerned ; 

(e) :Took concerted and cooperative action to prevent manufacturers and pro
ducers of materials and supplies Involved from selling freely to consumers, 
·contractors, United States Government, State governments or political 
sub-divisions thereof, or other irregular dealers or retailers, and to pre
vent l'luch consumers, contractors, United States Government, etc., from 
purchasing freely from manufacturers and producers Involved; 

(f) ]j'ixed and e!!tablished uniform prices at which members and others should 
'sell their. materials and supplies In particular communities; and 

(g) Held meetings of their officers, directors, counselors, and ntembers for 
discussion and interchange of information and adoption of plans and 
'measures' for executing and carrying out programs and policies as ·a'fore
.satd indicated; 

With results that-
(a) Interstate commerce in sale und distribution of materials and supplies 

involved wa.s restrained by elimination or attempted elimination there
from of so-called irregular dealers and manufacturers and producers 
selling thereto, and by restriction or attempted restriction of said commerce 
to such manufacturers, producers and dealers as would and did abide by 

• and support aforesaid program and plan, and there was tendency other
wise to restrain and obstruct natural flow of commerce in channels of 

·trade; 
(b) Competition in sale and distribution of such materials and supplies was 
, , s~bstantially lessened, hindered, and suppressed in territories served by 

members of organizations and associations involved; 
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(c) Manufacturers and producers of materials and supplies involved fn: the 
various States, who sold and distributed their products in markets in .w,hich 
dealers concerned had their places of business quite generally confined such 
sale and distribution to recognized dealers; 

(d) Members withdrew and withheld their patronage from manufacturers and 
producers reported and published as selling through so-called irregular 
channels and not through recognized dealers; . , 

(e) Manufacturers and producers frequently refusell to sell and disconUnued 
selling to those not on membership lists of aforesaid organizations, etc., or 
reported to them, as aforesaid, as not entitled to buy direct, and members' 
competitors in retail sale and distribution of materials and supplies invo~ved 
frequently were unable to obtain interstate shipments of their requirements 
because not recognized; . 

(f) Manufacturers and producers were injured in their business by restriction 
of demand for their products and of freedom to sell same direct, by; con· 
fining their sales to lists of dealers published and distributed by afore~aid 
organizations, etc., and would not sell to many to whom they wished to,sell 
and considered as dealers, nor direct to consumers, contractors, ven~ors, 
Government and political sub-divisions, but limited their sales through 
"recognized dealer distribution"; 

(g) Competition was further substantially interfered with and lessened by 
activities of such organizations, etc., in preventing dealer competitors from 
obtaining from manufacturers and producers small quantities of supplfes 
for transportation by truck ; and , . 

(k) Costs to consuming public were increased by issuance and observancl! of 
price lists by aforesaid associations and organizations, etc., in e.~~.!~l:q com

, . munities, and by their policy of exclusive dealer distribution, through 
thereby denying consuming public advantages in price which it otherwise 

: would have obtained from natural fiow of comme1·ce under conditions of 
free competition: .. 

Held, That such practices constituted combination and conspiracy to engage in 
and further unfair methods of competition in and affecting interstat~ ~om· 

... merce, within intent and meaning of Section 5 . 

. Before Mr. William 0. Reeves, trial examiner. . 
·Mr. Walter B. Wooden and Mr. Daniel J. Murphy for the q9m· 

n;tission. 
'Mr. Law1•ence I. MacQueen, of Pittsburgh, Pa., for building Ma

terial Dealers .Alliance, Pittsburgh Builders Supply Club,· Building 
Material Institute, 'Vestern Pennsylvania Builders Supply .Alliance, 
4-llietl Construction Industries of Cleveland, Ohio, Inc., Nat'ionaf 
Federation of Builders Supply Associations, ancl various offl~ers, 
councillors; ancl members of said organizations and associations, -and 
a:lso as below set forth. · ,. 
''Mr~ Webster 0. Tall and Hoen & llughes, of Baltimore, .. Md.;· for 

Lime & Cement Exchange of Baltimore City, Maryland J3t1llders 
Supply Association, and various officers and members thereof, and 
M. B. Segall & Sons, Inc. · · · ' ,. ) 

Mr. M.D. lVednet•, of Pittsburgh, Pa., for Lawrence I. ~l.ac~.u~n. 
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Mr; Oharles A. Wolfe, of Philadelphia, Pa., for Joseph l\L Pusey. 
Mr. John ll. J(app, of Cleveland, Ohio, with Mr. MacQueen, for 

Cleveland Builders Supply Co. 
Simon & Simon, of Cleveland, Ohio, with Mr. 11/acQueen, for E. E. 

Elias Co. 
Henninger & EMman, of Butler, Pa., with 11/r. MacQueen, for 

}i"'. A. W~ Green and Shufflin & Green. 
Catharine Pauline Reed Templeton, Executrix, E!:ltate of C. C . 

.Reed, of Houston, Pa., with llfr. MacQueen, for C. C. Reed. 
Mr. Edward A. Ferrari, of Baltimore, 1\Id., with 11/r. Webster 0, 

Tall and lloen &Hughes, for Geo. Sack '-\b Sons, Inc. 
Brewster & Steiwer, of 'Vashington, D. C., for Alabama Lumber 

& Building Material Ass'n, Carolina Retail Lnmber & ·Building 
Supply Dealers .\ss'n, Mississippi Retail Lumber Dealers Ass'n, 
Building Material Men's Ass'n of ·westchester County, L. R. Stewart, 
Harris Mitchell, J. A. Hagan, Colman Lumber Co., James S. Gib
son", Paul J. Haight & Co., Joseph S. Keating, J. n. Reed & Son, 
Van Voorhis Bros., Inc., Anthony L. 'Vathley, 'Villson & Eaton Co., 
Inc.; and, along with 11/r. MacQueen, for Virginia Lumber & Build
ing· Supply Dealers Ass'n, Inc., Florida Lumber & Millwork Ass'n, 
Kentucky BuildPrs Supply Ass'n, and West Virginia Lumber & 
':Builders Supply Ass'n. 

Miller, Gorham, Wescott & Adams, of Chicago, Ill., for Illinois 
Lumber & Material Dealers Ass'n, Inc. 

Dey, Hampson & Nelson, of Portland, Ore., for Building SupplJ 
Dealers Ass'n of Oregon. 

Mr. Sa1nuel Saffron, of Passaic, N.J., for Campbell, Morrell & Co. 
S'171Jder, Seagrave, Roudebuslt & Ad1-ion, of Cleveland, Ohio, for 

Turner Lnmber & Supply Co. 
11/r. He?'?nan A. llarper, of Coraopolis, Pa., for George ,V, Blank 

Supply Co. 
Mr. Robert 111. Gilkey, of Greenville, Pa., for Greenville Coal & 

Ice Co. 
Hanna d': M m·ton., of Los Angeles, Calif., for A. E. Crowell. 
FitzsimmonR & Keefe, of Albany, N. Y., for Albany Builders 

Supply Co. 
Raines & Rai-nes; of Rochester, N. Y., for Whitmore, Rauber & 

Vicinus. 
Sturman & Rothblatt, of Liberty, N. Y., for Gerow & Francisco . . , 

AMENDED AND SuPPLEMENTAL CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com-
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:mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that said 
respondents hereinabove designated have· been and are using unfair 
methods of competition in commerce as "commerce" is defined in said 
act, and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
amended and supplemental complaint stating its charges ~n that 
respect as follows: 

PARAGRAPH 1. Said respondent Building Material Dealers Alliance, 
also known as Building Material Dealers Alliance of the Cleveland
Pittsburgh Trade Area, is an unincorporated trade organjzation or 
association of members, respondents herein, which membership is 
composed (a) of various dealers in and vendors of building materials 
and builders' supplies having their principal places of business :within, 
or doing business in, an area embracing the States of Pennsylvania, 
West Virginia, and Ohio and the States or counties adjacent or con
tiguous thereto, which area is known in such trade and industry, and 
hereinafter referred to, as The Cleveland-Pittsburgh trade area; and 
(b) of organized local associations of such dealers . and vendors. 
Said dealers and vendors, members of said Alliance and of· said 
organized local associations are persons, partnerships, and. corpora
tions who, as such dealers and vendors, are engaged in the busines~ 
of buying, selling, and distributing, to contractors, builders, dealers, 
consumers, and other purchasers, building materials and builders' sup
plies, which embrace such materials and supplies as cement, brick, 
tile, clay products, sewer pipe, plaster, sand, gravel, stone, lime, Jp.or
tar, and products thereof, lumber, lath, roofing, and other build~rs' 
supplies and building materials used in the building and construc
tion industry. Said respondent Alliance was organized under articles 
of organization in the year 1931. Its affairs are and have been man~ 
aged and executed by executive officers including a chairman, a vice 
chairman, and a secretary-treasurer, and by an executive . bQard· .. or 
committee designated by said Alliance as its Council or Boardof 
Councillors, also known as the Board of Trustees and he:r:einafter 
referred to as the Council. Such council, board or committee func
tions as or in the nature of a board of directors of said organization, 
meetingfrom time to time for the transaction of business of .the AIH
ance. The several members of said Council are known .i.n said 
respondent organization as councillors, and they are delegated-, or 
elected to membership in said Council as representatives of the 
members of said Alliance and of various groups or subdivisions of 
such members. For the more effective operation of the Alliance, the 
~e~bership thereof is divided or organized into local as~1~Ciations, 
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groups, divisions, or districts, each constituting a branch or sub
division of said Alliance. The membership of each such subdivision 
or branch is composed principally of dealers in building materials 
and builders' supplies who are members o£ said Alliance and do busi
ness in Cleveland-Pittsburgh trade area. The principal or head 
offices of said Alliance are and have been maintained at the office 
of the chairman in the city of Youngstown, Ohio, and at the office of 
the secretary-treasurer in the city of Pittsburgh, Pa. Respondents 
E. J. Holway and Lawrence I. :MacQueen are such chairman and 
secretary-treasurer, respectively, and are also members of said Coun
cil; and they have actively engaged in organizing said Alliance, in 
promoting and managing its affairs, in organizing affiliated associa
tions or groups of building materials and builders' supplies dealers 
and in securing their support and active cooperation in carrying out 
or enforcing the purposes, policies and aims of said Alliance and its 
members. Certain persons who are members of said Council and as 
such have served as councillors of said Alliance, and the respective 
companies or organizations by or with which such persons are 
employed or connected, which companies and organizations are 
members of said Alliance, are as follows: 

Name or Counclllor 
G: H. Lanz ______________ _ 
E. J. Holway ____________ _ 
Lawrence I. MacQueen ____ _ 
J. A. Thomas ____________ _ 
Wm. R. Jones ____________ _ 
M. C. Robinson __________ _ 
I. W. Royer _____________ _ 
Howard Tolerton _________ _ 
C. R: Boyd ______________ _ 
E. C. Holloway __________ _ 
Ci;Jas. H. McAlister _______ _ 

D. 0. Fonda _____________ _ 

Harry Dubroy ___________ _ 
H. C. McCoy ____________ _ 
Jas. N. Thayer ___________ _ 
E. B. Bye _______________ _ 
H. W. Pattison ___________ _ 
Ralph Wright ____________ _ 
B. N. Hamilton __________ _ 
Joseph Alcorn ____________ _ 
E. H. Schory _____________ _ 

Name or Concern With Which Respective Councillor Is Connected 
as Officer or Employee, Such Concerns Being Members of Said 
Alliance 

Geo. H. Lanz & Sons, Pittsburgh, Pa. 
Youngstown Ice Co., Youngstown, Ohio. 
Pittsburgh Builders Supply Club, Pittsburgh, Pa. 
W. E. Wright Co., Akron, Ohio. 
Alliance Builders Supply Co., Alliance, Ohio. 
M. C. Robinson & Co., Ashtabula, Ohio. 
Ohio Builders & Milling, Inc., Canton, Ohio. 
The Tolerton Company, Alliance, Ohio. 
H. C. Boyd Lumber Co., Coraopolis, Pa. 
The Kensington Supply Co., Kensington, Ohio. 
Allied Construction Industries of Cleveland, Ohio, 

Inc., Cleveland, Ohio. 
Collingwood Shale Brick & Supply Co., Cleveland, 

Ohio. 
Lakeshore Builders Supply Co., Cleveland, Ohio. 
Inter-City Coal & Supply Co., Elyria., Ohio. 
0. C. Thayer & Son, Erie, Pa. 
Bye & Bye, Lisbon, Ohio. 
Penn Coal & Supply Co., New Castle1 Pa. 
D. W. Challis & Sons, Inc., Sewickley, l'a. 
Hamilton & Meigs, Warren, Ohio. 
Alcorn-Hahn Supply Co., Youngstown, Ohio. 
Hursh & Schory Coal Co., Canton; ·Ohio. 
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The above named councillors and members of said Alliance do n<;>t 
constitute the entire membership of said council or Alliance but are 
representative members thereof, respectively. : . 

PAR. 2. Respondent Pittsburgh Builders Supply Club is an aS.so~ 
ciation of members organized and existing as a corporation under 
the laws of the State of Pennsylvania, having its headquarters or 
executive office in the city of Pittsburgh in said State. Said mem
bers are certain persons, partnerships, and corporations doing busi
ness in the trade area in and about Pittsburgh1 Pa., and embraciag 
the near-by sections of the States of Ohio, 'Vest Virginia, and Penn
sylvania. Said corporation is organized, without shares of capital 
or capital stock, as an instrument for promoting the business interest 
of its members. The business of said members is the purchase, sale 
and distribution of building materials and builders' supplies includ
ing such items of building materials and builders' supplies mentioned 
in paragraph 1 he.reof. Said respondent Pittsburgh Builders Supply 
Club constitutes a member and a branch or subdivision of respondent 
Building Material Dealers Alliance, and said Club and Alliance and 

. their members actively cooperate with each other in carrying out 
the program, purposes, policies and aims of respondent organizations 
and associations. Hespondent I ... awrence I. MacQueen is the secretary 
and manager of said Pittsburgh Builders Supply Club; respondent 
George Lanz is president and respondent Elliott Keller is vice-presi
dent of said Club. Said officers are also representatives of said Club 
on the Council of respondent Building Material Dealers Allian~e 
and they are and have been actively engaged in organizing said Club, 
managing its affairs, securing its support of, and cooperation with 
said Building Material Dealers Alliance and the program, policies, 
purposes and aims thereof. Ths members of said Pittsburgh Build
ers Supply Club are also members of said Building :Material Dealers 
AlliancP. The following persons and concerns are building material 
and builders' supplies dealers who are representative members of said 
Club and are also members of said Alliance, but do not constitute the 
entire membership of said Club or Alliance. 

Nathan Bilder Co., Pittsburgh, Pa. 
Wm. H. Brant Sons, West View, Pa. 
Frank Bryan, McKees Rocks, Pa. 
H. G. Dettling Co., Pittsburgh, Pa. 
Duncan & Porter Co., Pittsburgh, Pa. 
Heppenstall & Marquis, Pittsburgh, Pa. 
Hillside Stone & Supply Co., Aspinwall, pa. 
Houston-Starr Co., Pittsburgh, Pa. 
Iron City Sand & Grav<.'l Co., Pittsburgh, Pa. 
Keller Brothers, Pittsburgh, Pa. 

., 
' 

t. 

., 
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D. J. Kennedy Co., Pittsburgh, Pa. 
Knox Strouss & Bragdon Co., Pitt<Sbnrgh, l'a. 
Geo. Lanz & Sons, Pittsburgh, Pa. 
W. T. Leggett Co., Pittsburgh, Pa. 
McCrady-Rotlgers Co., Pittsburgh, Pa. 
Morrison Bros., Emsworth, Pa. 
Pittsburgh Plaster & Supply Co., McKees Rocks, Pa. 
Ed. Vero Company, Millvale, Pa. 

PAR. 3. Said respondent Building Material Institute formerly 
named Building Material Men's "\Velfare Association, is an unin
corporated trade association or organization of certain persons, part
nerships, and corporations engaged in business as dealers or vendors 
of building materials or builders' supplies, at, or in the trade area sur
rounding, Cleveland, Ohio. The headquarters or principal office of 
said Building Material Institute are maintained in the Builders Ex
change Building in the city of Cleveland, Ohio. Respondent George 
W. Dennison (an officer or employee of the Ohio Clay Company, 
Cleveland, Ohio) is president and respondent B. E. Reid is secretary 
of said Institute. The said Dennison and Reid are and have been, 
individually and as such executive officers, actively engaged in pro
moting and executing the affairs and purposes of said Institute. Said 
Institute is affiliated with and is one of the members and subdivisions 
of said respondent Building Material Dealers Alliance, and is and 
has been actively engaged in carrying out the program, purposes, 
policies and aims of the said Building Material Dealers Alliance. 
Respondents Lawrence I. MacQueen, E. J. Holway, and Chas. H. 
l\fcAlister have actively engaged in promoting the organization of 
said Institute and in securing its affiliation with said Building Ma
terial Dealers Alliance and its active support and cooperation in 
carrying out the program, purposes, policies and aims thereof. The 
members of said Institute are also members of said Building Ma
terial Dealers Alliance and are represented on the Council of said 
Alliance by one or more councillors or representatives elected or ap
pointed by or for the members of said Institute. Respondents Don 
Fonda and II. A. DuBroy are and have been representing said In
stitute as councillors on the Council of said Building Material Dealers 
Alliance. The following concerns, among others, are and have been 
·such members of said Institute and also of said Alliance: 

,; : City Material & Coal, Inc., Cleveland, Ohio. 
The Tom George Co., Cleveland, Ohio. 
St. Clair Coal & Supply Co., Cleveland, Ohio. 
Vanls Builders Supply & Lbr. Co., Cleveland, Ohio. 
Collingwood Shale B & S Co., Cleveland, Ohio . 

.. ,,i. Geist Kemper Material Co., Cleveland, Ohio. 
Ideal Builders Supply & Fuel Co., Cleveland, Ohio. 
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Lake Shore Builuers Supply Company, Cleveland, Ohio. 
Medal Brick & Tile, Cleveland, Ohio. 
Ohio Building Material Co., Cleveland, Ohio. 
Ohio Clay Co., Cleveland, Ohio. 
Bagley Road Lumber Co., Berea, Ohio. 
Quincy Coal & Supply Co., Cleveland, Ohio. 
Geo. D. Barriball Co., Cleveland, Ohio. 
Zone Coal & Supply Co., Cleveland, Ohio. 
Bennett Concrete Stone Co., Cleveland, Ohio, 
The Clinton Co., Cleveland, Ohio. 
Pompei Coal & Supply Co., Cleveland, Ohio. 
Mayfield Builders Supply Co., Cleveland, Ohio. 
Cleveland Builders Supply Co., Cleveland, Ohio. 
Builders Supply & Fuel Co., Cleveland, Ohio. 
City Material & Coal, Inc., Cleveland, Ohio. 
E. E. Elias Company, Cleveland, Ohio. 
Herot Builders Supply Co., Cleveland, Ohio. 
Neff Coal & Supply Co., Cleveland, Ohio. 
Cbas. E. Phipps Company, Cleveland, Ohio. 
Quincy Cement Block & Coal Co., Cleveland, Ohio. 
Scheuer Bros. Builders Supply Co., Cleveland, Ohio. 
Vanis Builders Supply Co., Cleveland, Ohio. 

2GF.T.C. 

I 
'l 

.I ' 

PAR. 4. Respondent ·western Pennsylvania Building Material 
Dealers Alliance, also named 'Vestern Pennsylvania Builders Supply 
Alliance of Recognized Dealers and hereinafter referred to as: the 
·western Pennsylvania association, is an unincorporated association,9r 
organization having its headquarters or principal office in the city,_o£ 
Pittsburgh, State of Pennsylvania, and a membership composed of 
certain persons, partnerships, and corpora6ons engaged in the l:>usi
ness of buying, selling, and distributing building materials and buHd
ers' supplies of all kinds, as specified in paragraph 1 hereof, which 
members are generally known as building materials and builders' sup
plies dealers. The said members of such association are concerns 
which operate or do business in the western half of Pennsylvania n,nd 
in trade area adjacent thereto which territory is part of the aforesaid 
Cleveland-Pittsburgh trade area. Said 'Vestern Pennsylvania associ
ation has executive officers and a Board of Councillors representativ:~ 
of the membership o£ said association and functioning as a·boa.rd:o£ 
directors or E:>xecutive committee of such association. Such officers 
and board manage and E:>xecute the affairs of said association. T.he 
following persons are and have been such officers and councillors of 
the association. ' 

S. D. Ritchey, Ambridge, Pn., president and councillor; 
"\V. H. Sbnfer, Kittanning, Pa., vice-president and councillor; 
W. R. McFarland, Greensburg, Pa., treasurer and councillor; 
Lawrence I. 1\IncQucen, Pittsburgh, Pa., executive secretary and councUlor; 
F. A. W. Gre('n, Butler, Pa., councillor; 
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Richard Fullington, Clearfield, Pa., councillor; 
J. V. Scowden, ~readville, Pa., councillor; 
B. 1V. Schafer, Erie, Pa., councillor; 
0. C. Thayer, Erie, Pa., councillor ; 
0. C. Cluss, Uniontown, Pa., counc1llor; 
W. W. Campbell, New Wilmington, Pa., councillor; 
John T. White, Bradford, Pa., councillor; 
Albert Ball, McKeesport, ra., councillor; 
C. H. Wilson, Grove City, Pa., counc1llor; 
Ell Hatfield, West Brownsville, Pa., counc1llor; 
R. H. Adams, Cheswick, Pa., councillor ; 
Ralph Wright, Sewickley, Pa., councillor; 
Geo. II. Lanz, Pittsburgh, Pa., coun~illor; 
C. H. Russell, Washington, Pa., councillor; 
C. C. R£>ed, IIouston, Pa., councillor; 
F. H. Hudson, Gre£>nsburg, Pa., councillor. 

Said ·western Pennsylvania association is affiliated with and is one 
of the members and subdivisions of respondents Building Material 
Dealers Alliance, and the National Federation of Builders Supply 
Associations, and it has been and is actively engaged in cooperating 
with said Alliance and Federation and in carrying out the purposes, 
program, policies and aims of the said Building :Material Dealers 
Alliance, and said National Federation of Builders Supply Associa
tions. The members of said 1Vestern Pennsylvania association are 
also members o£ respondent Building Material Dealers Alliance. 
Respondent Lawrence I. MacQueen, individually and as such execu
tive secretary and councillor of the 'Yestern Pennsylvania association 
has actively engaged in promoting the affairs of said association and 
in securing the cooperation of such association and its members in 
actively carrying out and effecting the purposes, programs, policies 
and aims of said Building Material Dealers Alliance and said Na
tional Federation of Builders Supply Associations. Although not 
comprising the entire membership, the following concerns are mem
bers of said ·western Pennsylvania. association and also members of 
said respondent, Building Material Dealers Alliance: 

Kittanning Limestone Supply Co., Kittanning, Pa. 
'ShuiDin & Green, Butler, Pa. 
E. III. Fullington's Sons, Clearfield, Pa. 
F. B. Scowden & Son, Meadville, Pa. 
Boyd & Schafer, Erie, Pa. 
0. C. Thayer & Son, Erit>, Pa. 
Q. 0. Cluss Lumber Co., Uniontown, Pa. 

· Campbell Co., New Wilmington, Po. . 
. : E. w. EisRett & Son, Bradford, Pa. 

Builders Supply Co., McKeesport, Pa. 
King Company, Grove City, Pa. 
Colbert Supply Co., WeRt Rrownflvllle, Po.. 



152 FEDERAL TRADE COMl\IISSION DECISIONS 

Complaint 

Rivet· Sand & Supply Co., Cheswick, Pa. 
D. W. Challis Co., Sewickley, Pa. 
Geo. Lanz & Sons, Pittsburgh, Pa. 
Russell Bros., \Vashington, Pa. 
C. L. Reed Lumber Co., Houston, Pa. 
Greensburg Builders Supply Co., Greensburg, Pa. 
Clinton Coal & Supply Co., Meadville, Pa. 
Keystone Supply Co., Foxburg, Pa. 
T. R. Bolton, Cochranton, Pa. 
City Coal & Supply Co., Meadville, Pa. 
Peoples Coal & Builders Supply Co., Sharon, Pa. 
J. A. Walker, W. Middlesex, Pa. 
B. Scott McFarland, Ambridge, Pa. 
IIornbake Bros., Coal Center, Pa. · 
Patterson Supply Co., Monongahela, l'a. 
Monessen Sand & Gravel Co., Monessen, Pa. 
Dunbar & Wallace Lumber Co., Washington, Pa. 
State Construction Co., New Kensington, Pa. 
Clarion Lumber Co., Inc., Clarion, Pa. 
Woodwork Supply Co., Reynoldsville, Pa. 
Taylor Supply Co., Inc., Sharon, Pa. 

~6 F'. 'I'; Q. 

P .AR. 5. Respondent Allied Construction Industries of Cleveland, 
· Inc., is an association of persons, partnerships, and corporations en

gaged in various lines of business related to the building and con
struction industry and including among its members certain build
ing materials and builders' supplies dealers in and about Cleveland, 
Ohio. Such association is organized as a corporation under the 
laws of the State of Ohio, and has its headquarters and principal 
office in the city of Cleveland, Ohio. The said corporation is organ
ized without shares o£ capital stock to promote the business interests 
:of its members, to enhance their volume of trade· an·d profit and to 
cooperate with and carry out the purposes, program, policies, and 
aims of respondent Building Material Dealers Alliance, of which 
said corporation is a member and a subdivision or branch. Respond
ent Charles H. McAlister is an executive officer and the manager of 
said respondent Allied Construction Industries and is and has been 
actively engaged in directing the affairs of said Allied Construction 
Industries and in securing and maintaining the active cooperation 
of said corporation and members thereof in carrying out the ·pur
poses, program, policies and aims of the respondent Building Mate
rial Dealers Alliance and of its affiliated organizations. The said 
Allied Construction Industries is represented upon the Council of 
said Building Material Dealers Alliance by one or more councillors. 
Respondent McAlister is and has been one of such councillors and 
representatives. 
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PAR. 6. Respondent Lime & Cement Exchange of Baltimore City 
is ~n association of members organized and existing as a. corporation 
under the laws of the State of Maryland, having its office and prin
cipal place of business in the city of Baltimore, in said State. Said 
members are certain persons, partnerships and corporations having 
places of business in the trade area in ancl.about said Baltimore and 
towns adjacent then•to, engaged in the sale and distribution ill 
Maryland and adjoining States of building materials and builders', 
supplies enumer~1tecl in paragraph 1 hereof. Said 1·espondent Ex
change constitutes a mPmher or subdivision of respondents National 
li'ederatioi1 of Builders Supply Associations and Middle Atlantic 
Council Builders Supply Associations and said respondents Ex· 
change, F~deration and Council and their members actively cooper· 
ate with ench other in carrying out the program, purposes, policies, 
and ·aims of respondent organizations and associations. 

(a) Respondent H. C. Thompson is the executive secretary of said 
Lime & Cement Exchange of Baltimore City; respondent H. W. 
Cla~sen is president, and respondent Clarence E. 'Vheeler is vice
president of the said Exchange; and they are and have been actively 
engaged in organizi11g said respondent Exchange; managing its af
fairs, securing its support and cooperation with said Middle Atlantic 
Council of Builders Supplies Associations and National Federation 
of Builders Supply Associations and the program, policies, and aims 
thereof. 

(b) The following persons and concerns are building material and 
builders' supplies dealers who are representative members of said 
Exchange and are also members of respondent Maryland Builders 
Supply Association but do not constitute the entire membership of 
sa.id Exdaange : 

Abbott Bros., Inc., Uavre <le Grace, Md. D. r:11gnr Coale, Churchville, Md. 
Baltimore Clay Pt·odtwts Co., Balti- Cumberland Cement & Supply Co., 

llUlre,- Md. Cumberland, Md. 
Alau E. Bi1rton, Baltimot·e, l\Id. Cumberland Lumber Co., Cumberland, 
Belair nPatl Supply Co., llaltlmort>, Md. 

Md. V. Cnshwa & Son!'l, Williamsport, Md. 
llucb:muu Lumber Co., Cumh~>t·hmtl, T. C. DaYis Bldg. Supply Co., Baltl-

Md. more, 1\ld. 
Builder!:! Puint & Supply Co., Cnmbt>r- J. S. Devore & Sons, J<Jllerslie, Md. 

land, Md. Ft•ed Elenbrok, Baltimore, l\Id. 
Central Building Supply, Inc., Baltl- Harry Exline, Hnnco(·k, 1\ld. 

more, Md. Frederick Brick Works, The, Fred-
Ce~sno. Lumber Corporation, Cumber- erick, 1\Id. 

laud,_?l[d. FnllPrton SnpiJlY Co., ThliiliK•burg, Md. 
Clark Lumber Co., Havre de Grace, .Tuhn H. Gels & Co., Inc., Baltimore, 

}fd. ~ld. 
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0. C. Gnegy, Mountain Lake Park, Md. 
Grant Lumber & Supply Co., Cumber· 

land, Md. 
Green Brier Quarry Co., Cumberland, 

Md. 
Robert S. Green, Inc., Baltimore, Md. 
Harrison Bros. Cont. Co., Inc., Western

port, :Md. 
Harting Supply Co., Lansdowne, ?lfd. 
Hudson Bullding Supply Co., Balti-

Meredith Supply Co., Ani)a~lls, . ¥d. 
Metger Bros., Inc., Cumberland, Md, 
W. V. Miller, Cheltenham, Md~. 
Monumental Brick & Supply Co., Balti-

more, Md. 
H. J. Mueller & Sons, Essex, Md. 
National Bldg. Supply Co., Inc., Balti

more, Md. 
Nortl1eastern Supply Co., Baltimore, 

Md. 
more, Md. Pen Mar Co., Inc., Baltimore; Md. 

J. Scott Hunter, Inc., Baltimore, Md. The Prichard Corp., Frostburg, Md. 
l!}eal Concrete Stone Co., Yellow The Reisterstown Lumber Co., Reisters-

Springs, Md. town, Md. 
C. S. Jeftrles Lumber Co., Frostburg, Geo. Sack & Sons, Inc., Baltimore, Md. 

?.fd. F. G. Shepperd & Son, Upper Falls, Md. 
J; F. Johnson Lumber Co., Glen Burnie, Wm. T. Sigler Co., Inc., Luke, 1\Id. 

Md. Sleeman Bros., Inc., Frostburg, Md. 
J. F. Johnson Lumber Co., Annapolis, South Cumberland Planing Mlll Co., 

.Md. Cumberland, Md. 
King Coal & Supply Co., Inc., Bait!- Stebbins-Anderson Co., Towson, Md. 

more, Md. Steffey & Fin<llay, Inc., Hagerstown, 
· Lee Lumber & Supply Co., Inc., Spar- Md. 

rows Pt., Md. A. J. Twiford, Marbury, Md.: 
Lutherville Lumber Co., Lutherville, F. 0. VieJo & Co., Aberdeen, Md . 

. Md. James H. Warthen, Baltimor!'!, Md. 
l\IcComas Bros., Belair, Md. Wheeler Supply Co., The, Glyndon, Md. 
Robert S. Marshall Lumber Co., Lona- Willison Bros., Frostburg, Md. 

coning, Md. .John S. Wilson Co., Catonsville, 1\fd. 
Maryland Lime & Cement .Co., Inc., United Clay & Sup. Co., BaHim<ire, Md. 

I Baltimore, Md. Quincy IJ. Morrow Co., TOW;BO~, Md. 
Robert S. Mead & Bro., North Beach, , 1 

·;~r~: .. : .. \ ·, 
PAR. 7. Said respondent Middle Ai1antic Council of. Builders 

Supply Associations is an unincorporated trade association ~r. ,organ
jzation of several builders' supply associations whose me~;nh~rs are 
engaged in business as dealers of building materials and builders' 
s:upplies in the middle Atlantic States, including Pennsylvania, Dela-· 
ware, 1\faryland, New Jersey, Virginia, and also in the DistHct of 
Cohtmbia. · . 

1 :(d) The headquarters or principal office of said respoi1d~~t are 
maintained at Baltimore, in the State of Maryland. Respondent 
H. C. Thompson is secretary and treasurer, and respondent; Joseph 
M. Pusey, who is also ·treasurer of respondent National Federation 
of·'Bu~lders Sup~ly Associations, is chairman of said .r~,sp~ondent 
qo,uncll. The said Thompson and Pusey are and have been indi
':~dwtlly and as such executive officers actively engaged in promoting 
and executing affairs and purposes of said respondent. '. • 
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• (b) The respondents Lime & Cement Exchange of Baltimore City 
and Maryland Builders Supply Association are members of respond
ent Council. The members of both said Exchange and said Associa
tion actively cooperate with respondent Council and its other 
affiliated organizations and members thereof in the execution and 
promotion of the program, purposes, policies, ond aims of respondent 
organizations and associations. 

(c) Membership in respondent Council includes the following: 

·Builders Supply De11lers Association of Eastern Pennsylvania, Easton. Pa.; 
Del-Mar, Virginia, Bullders Supply Association, Wilmington, Del.; 
Greater Washington Builders Supply Association, Washington, D. c_; 
Maryland Builders Supply Association, Baltimore, Md-; 
Philadelphia Builders Supply Association, Philadelphia, Pa.; 
Lime and Cement Exchange of Baltimore City, Baltimore, Md.; 

·'New Jersey Mason l\Iatcrlal Dealers Association, Newarl~. N. J., and the 
Virginia Lumber and Building Supply Dealers .\ssoclation, Inc., llicbmond, 

.Va. 

PAn. 8. The respondent Maryland Builders Supply Association is 
an unincorporated trade association or organization of certain per· 
sons, firms, partnerships, and corporations having places of business 
iri the State of Maryland and engaged in the purchase, sale, and dis
tribtition in Mnryland and adjoining States of building materials and 
builders' supplies. 

(a) The headquarters or principal office of said Maryland Build
ers Supply Association are maintained in the city of Baltimore, in 
the State of Maryland, at the same address as the principal offices of 
respondents Lime & Cement Exchange of Baltimore City and MiddJe 
Atlantic Council of Builders Supply Associations. 

(b) The respondent H. C. Thompson, who is also executive secre
tary of the respondent Lime & Cement Exchange of Baltimore City 
and secretary and treasurer of Middle Atlantic Council of Builders 
Supply Associations, is also secretary and treasurer of said respondent 
Maryland Builders' Supply Association; that said Thompson is and 
has been individually and as such execut..ive officer actively engaged in 
promoting and executing the affairs and purposes of said Association. 
Said Association is affiliated with and is one of the members or sub
divisions of said respondent Middle Atlantic Council of ;Builders 
~~pply Associations and is and has been actively engaged in carry
ing. out the program, purposes, policies and aims of said :Middle 
Atlantic Council of Builders Supply Associations. 

(c) 'The concerns, among others who are or have been members of 
s~id'.Association are as enumerated in paragraph 6 hereof as members 
of the .Lime & Cement Exchange of Baltimore City. , 
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PAR. 9. Respond£>nt National Federation of Builders Supply' As$0-
ciations is a corporation under the laws of the State of New Jersey, 
having its headquarters or executive office in the city of }">ittsburgh, 
in the State of Pmmsylvania. The members of said Federation are 
certain associations of dealers engaged in the several States of the 
United States in the sale and distribution of building materials and 
builders' supplies and federated together for the purpose of pro
moting the business interests of the nwmbers. The affairs of sa;id 
Federation are and have been managed and executed by executive 
officers including a president, vice-presidents, treasurer, secretary and 
an executive committee. Said executive committee functions aS) or 
in the nature of a board of directors meeting from time to time \for 
the transaction of business of the Federation. 

(a) Respondent Jolm M. Stoner is the president and L. I. ~'lac
Queen, who is also executive secretary of the respondent Building 
Material Dealers' Alliance, is the secretary of said respondent Fed
eration, and they have ac.tively engaged in organizing said Federa
tion and promoting and managing its affairs, in organizing affiliated 

. associations of building materials and builders' supply dealers a.nd 
in securing their support nnd active cooperntion in carrying out or 
enforcing the purposes, aims and policies qf said Federation and its 
members. The followin::r persons are other such officers and mert1hers 

' .. ,. '\er J 

of the executive committee of said Federation: . · 

Vice-Presidents : 
Harry B. Finnegan 
·w. N. Hagerman 
L. F. LeHane 
E. S. Spencer 
Charles Thompson 

Treasure,r: ,Joseph :M. Pusey 
Executive Committee: 

E. H. Norb]om 
Thomas G. Bradshaw 
C. Claude Cooke 
Lawrence F. Kramer 
John M. Stoner 

(b) Although not comprising the entire memhen;hip the following 
associations are members of said Federation: 

Alabama Lumber & Building Material .Association, BirminA"luun, .Ala. 
Builders Suppli<'s Dealers .Association of North<'rn Cnlifornia, Hayward, 

Calif. 
Building 1\lnterial Deniers Association of ~an Di<•go, Snn Diego, Calif. · 
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Los Angeles County Building Material Dealers Association, Los Angeles, 
Calif. 

Curolinu Hetail Lumber & Building Supply Dealers As~oclation, Charlotte, 
N.c. 

Colorudo Assoclntlon of Builders Supply Dealers, Denver, Colo. 
Mason Material Dealers Assol'intlon of New Castle County, Del., Wilming-

ton, DeL 
Greater Washington Builders Supply Assodation, \Vashington, D. C. 
l<'lol"lda Lumber & l\lillwork Association, Orlando, I<'la. 
Georgia Hetall Lumber & Building Supply Association, Inc., Atlanta, Ga. 
Building l\lnterinl Merchants of Chicago District, Chicago, Ill. 
Illinois Lumber & l\Iaterlal Dealers Association, Inc., Springfield, Ill. 
Indiana Builders Supply As><ociation, Indianapolis, Ind. 
Iowa State Builders Supply Assoriutlon, Cedar Rapids, Iowa. 
Kentn<."ky Builders Supply Association, Lexington, Ky. 
Southern Builders Supply Association, New Orleans, La. 
Lime & Cement Exchange of Baltimore City, Inc., Baltimot·e, l\Id. 
New England Builders' Supply Association, Roston, l\Iass. 
Michigan Builders Supply Association, Ypsilanti, l\Iieh. 
Tri-County Dirision of l\lichignn Builders Supply Deniers Assn., Dt>troit, 

Mich. 
Minnesota Building Supply Dealers Association, 1\Iinneapolis, 1\Ilnn. 
Mississippi Retail Lumber Dealers Associa tiou, Jackson, l\llss. 
Missouri Valley Builders Supply Association, Kansas City, Kans. 
Building Material Dealers Assn. of Greater St. Louis, St. Louis, Mo. 
~ew Jersey Mason l\Iat.erlul Dealers Association, Newark, N. J. 
Building Material Men's A:>i:m. of Westchester County, Scarsdale, N. Y. 
New York State Builders Supply Association, Utica, N. Y. 
New York Builders Supply Tmde Areu Association, Inc., New York, N. Y. 
Building Material Institute, Cleveland, Ohio. 
Ohio Builders Supply Association, Columbus, Ohio. 
Building Material C'redit Association, Inc., Cincinnati, Ohio. 
Building Snptlly Dealers A~;;odntion of Orrgon, Portland, Oreg. 
Buildrrs Supply Il~·alers AsHol"iation of Eastern P('nnsylvnnia, Easton, Pa. 
Philndelphla Build!•rs Supply Association, Philadelphiu, Pa. 
\Vt>stern Penns~·Jvanin Builders SuJltlly Allinul"e, Pittsburgh, Pa. 
Mason l\Interial Dealers .\ssol"intion, Inc., 1\lemphls, Tenn. 
TPxas Buil<lers Su!lply Den\N·s A,;,;odatiou, Ilou><ton, TPx. 
Virginia Lumber & Building Supply Denl!'rs AsRodation, Richmond, Va. 
Building Material Dralers Assn. of \Vestern \Ynshington, Seattle, "'ash. 
\Vest Virginia Lumber & Builders Supply As.-ol'iation, Fairmont, \V. Va. 
Builders ~upply De11lers As,;ociation of "~iseonRin, Milwaukee, \Vis. 

PAR. 10. Those hel·einabove specifically named as members, officers, 
oe councillors of respondent associations and organizations do not 
embrace the entire list or number of such members, officers, or coun
cillors. The buildi11g materials and. build.ers' supplies dealers and 
the affiliated associations or organizations whieh are members of the 
associations and organizations hereinabove specifically named parties 
respondent, and the officers and councillors thereof, number SeYeral 

160451"'-311-YOL. 26--13 
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thousand persons, partnerships, corporations, and associations. 
Such memberships constitute a class so numerous and changing as to 
make it impracticable to specifically name them all as parties. 
respondent herein. Those specifically named herein are fairly repre
sentative of the whole. All members of aforesaid respondent asso
ciations and organizations and all their officers and councillors are
also made parties respondent herein as a class of 'vhich those
specifically named are representative of the whole. 

PAR. 11. Said building materials and builders' supplies dealersr 
members of said associations and organizations and respondents 
herein, purchase their materials and supplies in the course and con
duct of their business from manufacturers, producers, and distribu
tors in various States and cause such materials and supplies to be 
shipped and transported to the warehouses, places of business and to 
customers of such purchasing respondents from points in States 
other than the States in which such respective points of destination 
are located. In the course of the sale and distribution of their mer
chandise said respondent members of said organizations and associ
ations cause materials and supplies when sold to be shipped and 

·transported pursuant to purchase orders from their warehouses~ 
places of business or direct from their suppliers to their customers 
at points in States other than the State in which such respective ship
ments originate. In the course and conduct of the business of 
respondents as hereinabove described, all respondents are and have
been engaged in commerce among the several States and in trader 
business, and commerce having a direct effect upon interstate com
merce in building materials and builders' supplies. Except insofar 
as competition has been restrained, stifled, lessened, suppressed, elim
inated, or destroyed by the respondents as hereinafter alleged, each 
of the said dealers in building materials and builders' supplies, mem
bers of respondent associations and organizations, is and has been 
Emgaged in the course of such business in actual and potential com
petition with other respondent members and "recognized" dealers 
and with non-members and other dealers and vendors who market or 
desire to market building materials and builders' supplies. 

PAR. 12. The respective members of the respondent associations 
and organizations hereinabove described constitute a large and im
portant part of the dealers in building materials and builders' sup
plies in the several States of the United States in which the mem
bers of respondent organizations and associations are engaged in 
business; and such members constitute a group so large and influen
tial in the trade as to be able to control and influence the flow of 
trade and commerce in building materials and builders' supplies 
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within, to and from the several trade areas. Said members as allied 
and banded together in said associations and organizations are en
abled thereby to more effectively exercise control and influence over 
snch trade and commerce for the promotion and enhancement of 
their own Yolume of trade and profits. The volume of consumption 
of building materials and builders' supplies in the several trade 
!lreas and the volume of trade and commerce in such materials and 
supplies in, to and from said areas constitute a large and important 
part of the trade and commerce of the United States in the building 
and construction materials and supplies industry. Said trade areas 
are large and important outlets and markets for the sale of building 
materials and builders' supplies by manufacturers, producers, and 
distributors within said several trade areas in the several States of 
the United States. 

PAR. 13. Re~pondents are banded and allied together in aforesaid 
assoeiations and organizations to carry into effect the program and 
practices hereinbelow described and to enhance and promote the 
volume of trade, business and profits of said respondent members 
and "recognized" dealers. And the respondents, namely said as
sociations and organizations, their members, officers and councillors, 
parties respondent herein, during and in the period of more than 
three ypars last past have agreed, conspired, combined, and con
federated together and with others, and have united in and pursued 
a common and concerted course of action and undertaking among 
themselves and with others, to adopt, follow, carry out, enforce and 
maintain, in the said several trade areas, a program, to wit: 

1. To establish the respondent members and building materials 
und builders' supplies dealers approved by respondent associations 
aml organizations as a class of "recognized" building materials and 
builders' supplies dealers in such trade and industry in the said sev
ern! trade areas; and to confine and require the sale and distribution 
of such materials and supplies by manufacturers and producers 
thereof to or through the medium of such respondent members and 
"recognized" dealers exclusively. 

2. To induce, require or compel manufacturers and producers of 
building materials and builders' supplies to refrain and to cease or 
desist from selling or distributing such materials or supplies to non
recognizPd competitors of respondent members or to dealers, vendors, 
eontraetors, consumers, or other purchasers who are not members of 
respondent associations and organizations and are not such "recog
nized" dealers; to prevent such non-recognized or non-member com
petitors, dealers, contractors, vendorsl consumers, and other pur
chasers fL·om purchasing or securing such materials and supplies di-
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rect from manufacturers or producers, and to compel them to pur
chase their requirements of such materials and supplies from or 
through the medium of respondent members and such "recognized" 
dealers exclusively and upon terms or conditions of sale which af
ford a commission, profit, or allowance to such "recognized" dealers 
and respondent members. 

3. To induce, require or compel manufacturers and producers of 
building materials and builders' supplies to refrain and desist from 
soliciting trade or business from, or quoting prices to, non-recognized 
competitors or respondent members or to dealers, vendors, contrac
tors, and other purchasers who are not such "recognized" dealers, ex
cept upon terms and conditions of sale which include or afford an 
allowance, commission or profit to a respondent member and 
"recognized" dealer; and to induce, require, or compel such manu
-facturers and producers to solicit their direct trade or business from, 
and to quote manufacturer's or producer's prices to, such "recognized" 
dealers exclusively. 

4. To prevent competing dealers, vendors, contractors and other 
purchasers of building materials and builders' supplies from partici
pating with said respondent members and "recognized" dealers in 
pool car shipments of such materials and supplies; to induce, require 
or compel manufacturers and producers of building materials and 
builders' supplies to confine and limit their distribution thereof to 
carload quantities and to shipments by railroad only; and to induce, 
require, or compel such mtmufacturers and producers to refrain from 
and to refuse to permit such distribution of their materials and sup
plies to be made by motortruck or motor vehicle; and to eliminate, 
prevent, or lessen and restrain the use of motortrucks or motor ve
hicles for such transportation as well as the actual and potential com
petition afforded respondent members and such "recognized" dealers 
by contractors, dealers, vendors, consumers, and other purehaset·s who 
because of economy of operationl lack of railroad, storage, or other 
facilities, or for other good and sufficient reasons on the part of the 
seller or purchaser, desire to have their requirements of building 
materials and builders' supplies distributed and delivered by motor
truck or motor vehicle from the plants, warehouses, or distributing 
points of the manufacturers or producers. 

5. To interfere with the business and trade in building materials 
nnd builders' supplies of dealers, vendors, and other sellers who are 
not members of respondent organizations or assoeiations who are not 
such "recognized" dealers, for the purpose of enabling or assisting 
said respondent members and "recognized" dealers to appropriate anrl 
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acquire the patronage or trade and obstruct the competition of such 
non-member or non-recognized dealers, vendors and other sellers. 

6. To prevent manufacturers of cement blocks and building mate
rials of similar type from purchasing or continuing to purchase their 
raw materials and supplies direct from manufacturers and produc
ers of such raw materials and supplies, and to require such manufac
turers of cement blocks and building materials of similar type to 
purchase their raw materials and other supplies exclusively from 
said respondent members and "recognized" dealers and at prices 
which include or afford such dealers and members an allowance, 
commission or profit upon such purchases. 

7. To require and compel the sale and distribution of all cement 
requirements for all buildings and other private construction as well 
as for highway, bridge, and culvert construction and maintenance, 
and the cement requirements for cities, counties, and all other politi
cal subdivisions, to be made through the medium of said respondent 
members and "recognized" dealers and at prices or conditions of 
sale which include or afford such members and "recognized" dealers 
an allowance, commission, or profit on such cement purchases; and 
to induce, require or compel manufacturers and producers of cement 
to cease or desist from making any sales of cement for such purposes 
direct to the contractors, States, counties, political subdivisions, and 
non-recognized dealers or purchasers, and to cease and desist from 
making sales in any way which does not afford such "recognized" 
dealers or respondent members a commission, allowance, or profit on 
the purchase of such cement. 

8. To exclusively warehouse, promote, advertise, and advance the 
sale and use of the brands of building materials and builders' sup
plies of the respective manufacturers and producers who (a) confine 
and limit the marketing and distribution of their products to or 
through the medium of respondent members and said "recognized" 
dealers, and (b) who refrain or desist £rom selling or distributing 
their products direct to competitors of respondents or to contractors, 
dealers, vendors, consumers, and other purchasers which are not 
included among such "recognized" dealers or members of respondent:J 
organizations and associations; to urge contractors, builders, con
sumers, and other purchasers to buy or use the brands or products of 
such manufacturers and producers to the exclusion of the brands and 
products of manufacturers or producers who do not so confine or 
limit the sale and distribution of their products to or through the 
medium of said respondent members and "recognized" dealers or who 
do not otherwise con form to the foregoing progrn m of respondents; 
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and to refuse to warehouse or deal in, or to promote, advertise, ad
vance, or urge the sale and use of, the products and brands of building 
materials and builders' supplies of those manufacturers or producers 
who fail or refuse to so confine the marketing and distribution of their 
products to or through the medium of said respondent members and 
"recognized" dealers or who make any sales of their products direct 
to competitors of respondents or to non-recognized dealers, vendors, 
contractors, builders, consumers, or other purchasers. 

9. To prevent dealers, vendors, distributors, and other sellers of 
building materials and builders' supplies who are not such "recog
nized" dealers from selling any building materials or building sup
plies for new construction or new work to contractors, builders, 
consumers, or other purchasers; to monopolize such trade and busi
ness in respondent members and such "recognized" dealers, and to 
destroy all such business enjoyed by non-recognized dealers, vendors, 
contractors, or other sellers. 

10. To eliminate, lessen, and destroy the business and competition 
of those engaged or desiring to engage in said building materials 
and builders' supplies trade and industry as jobbers or brokers. 

11. To prohibit, prevent, and restrain the sale or distribution of 
building materials and builders' supplies by manufacturers or pro
ducers to ultimate purchasers or users through the medium of job
bers or brokers, and to thereby secure for such "recognized" dealers 
and respondent members the trade and business ordinarily enjoyed 
or conducted by such jobbers and brokers. · 

12. To accord and limit said "recognition" to concerns who are or 
become members in good standing of respondent associations and 
organizations. 

13. To eliminate, lessen, restrain, and control actual and potential 
competition among or with such 1·espondent members and "recog
nized" dealers (a) by denying such "recognition" and membership 
in respondent organizations and associations to persons, partner
ships, and corporations who are engaged, or desire to engage, in the 
business of dealing in, selling or vending building materials and 
builders' supplies in competition with such members or "recognized" 
dealers, or who desire to do business in communities served by such 
members or "recognized" dealers; and (b) by hindering, obstructing, 
and hampering such persons, partnerships, and corporations in the 
conduct of their business.; and (c) by driving or attempting to drive 
such concerns out of business; and (d) by denying membership in 
1·espondent organizations and associations and such "recognition" 
to any dealer, vendor, or other seller of building materials and 
builders' supplies who fails or refuses to support, agree to, and abide 
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by the said program, conspiracy, and undertaking of respondents 
as herein described, and (e) by other united, cooperative, or con
-certed action on the part of respondents. 

14. To acquire and maintain a monopoly in such respondent mem
bers and "recognized" dealers of the trade and business of dealing 
in or distributing building materials and builders' supplies. 

15. To fix and establish, by agreement, schedules of uniform prices 
for the sale of building materials, and builders' supplies. The prices 
thus established were enhanced beyond the price which would pre
vail under natural and normal· competition, in the absence of said 
price agreements and the other agreements herein alleged. 

16. To require all members of respondent organizations and associ
ations and all "recognized" dealers to carry out, and to agree and 
pledge themselves to support and carry out, the foregoing program; 
and to enhance and increase the volume of business and profits of 
said respondent members and "recognized" dealers by effecting and 
maintaining the foregoing program and by other united and con
certed action. 

PAR. 14. The parties respondent herein have agreed, combined, 
'Confederated and conspired together for the purpose and with the 
intent of carrying out the aforesaid program; and they have been and 
are now engaged in carrying into effect and maintaining said pro
gram and the said agreement, combination, confederation, conspiracy 
and undertaking as set forth in paragraph 13 hereof. Bursuant to 
and for the purpose of effecting and carrying out the said program 
and said agreement, combination, confederation, conspiracy, and 
undertaking, the respondents have, among other things done the 
following: 

(a) Exacted and. procured written pledges and other promises and 
agreements from each such "recognized" del}ler, from each member 
of respondent associations and organizations, and from manufactur
-ers and producers of building materials and builders' supplies to the 
effect that such dealers, members, manufacturers, and producers will 
support, adhere to and enforce the foregoing program of respondents 
set forth in paragraph 13 hereof. 

(b) Used and continued to use, in concert and agreement among 
themselves and with others, coercive and concerted action, boycott, 
threats of boycott, and other united action against manufacturers, 
dealers, and others to induce and require them, and to attempt so to 
induce and require them, to agree and conform to and to support and 
enforce the said program of respondents. 

(c) Held meetings of respondent associations and organizations, 
their members, officers, and councillors, to devise means of exerting 
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influence, pressure, coercion, or other means of inducing, coercing, 
and requiring manufacturers, producers, distributors, and others en
gaged in said building materials and builders' supplies trade and in
dustry to abide by and adhere to said program. 

(d) For the purpose and with the effect of inducing or compelling 
manufacturers and producers to conform to said program, informed 
and advised such manufacturers and producers of the names of said 
''recognized" dealers in the several trade areas and of respondent's 
purpose and determination to insist upon and require such manu
facturers and producers to distribute their products through the 
medium of said "recognized" dealers exclusively, and in conformity 
with aforesaid program of respondents; and also advised such manu
facturers and producers that their sale and distribution of building 
materials or builders' supplies direct to certain non-recognized deal
ers and purchasers, or their failure to conform to aforesaid program 
in the distribution of their materials and supplies, would be consid
ered by respondents and such "recognized" dealers as "unfrienuly" 
acts against respondents and such "recognized" dealers. 

(e) Denied and revoked membership in respondent associations 
and organizations and such "recognition" of dealers who failed ta 
support, abide by or carry out said program of respondents, and 
otherwise disciplined such members and dealers. 

(f) Used and engaged in other acts, cooperative, and concerted 
action and coercive methods and practices in promoting, establish
ing and carrying out the foregoing program and agreement, combina
tions, conspiracy, confederation, and undertaking set forth in para
graph 13 hereof. 

PAR. 15. The capacity, tendency, and effect of said agreement, 
combination, conspiracy, confederation, and undertaking, and the 
said acts and practiees of respondents, set forth in paragraphs 13 
and 14 hereof, are and have been in various trade areas and other re
lated or connected territory, frequently comprising more than one 
State or portions of more than one State. 

(a) To monopolize, in said respondent members and "recognized" 
dealers, the business of dealing in and distributing building mate
rials and builders' supplies. 

(b) To unreasonably lessen, eliminate, restrain, stifle, hamper, and 
suppress competition in said building materials and builders' supplies 
trade and industry, and to deprive the purchasing and consuming 
public of advantages in price, service, and other consideration which 
they would receive and enjoy under conditions of normal and unob
structed, or free and fair, competition in said trade and industry; 
and to otherwise operate as a restraint upon and a detriment to 
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the freedom of fair and le.gitimate competition m such trade and 
indu~try. 

(c) To substantially increase the cost to purchasers of such build
ing materials and builders' supplies and consequently to increase 
the cost of construction, repair, maintenance, and remodeling of 
homes, dwellings, buildings, highways, and all kinds of construction 
and building works. 

(d) To oppress, eliminate, and discriminate against small business 
enterprises which are or have been engaged in selling, distributing, 
manufacturing, or using building materials and builders' supplies. 

(e) To restrain or restrict employment in the construction and 
building industry and trade and to reduce the purchasing power or 
capacity of purchasers anrl users of such building materials and 
builders' supplies. 

-(f) To restrain, restrict, hamper, and lessen employment in, and 
the business of, the manufacture, sale, and use of motortrucks and 
motor vehicles for the distribution of building materials and build
ers' supplies. 

(g) To obstruct, hamper, and interfere with the normal and natu
ral flow of trade and commerce in building materials and builders' 
supplies in, to and from various trade areas; and to injure respond
ent's competitors in unfairly diverting business and trade from 
them, depriving them thereof, and otherwise oppressing or driving 
them out of business. 

(h) To prejudice and injure the public and manufacturers, pro
ducers, dealers, distributors, and others who do not conform to 
respondent's program or who do not desire, but are compelled, to 
conform to said program. 

PAR. 16. The above alleged acts and things done by respondent 
as set forth in paragraphs 13, 14, and 15 hereof are monopolistic prac
tices and are methods of competition which are unfair, and they 
constitute unfair methods of competition in commerce within the 
intent and meaning, and in violation, of Section 5 of said Act ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on October 18, 1935, issued and served 
its amended and supplemental complaint in this proceeding upon 
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respondents Building Material Dealers Alliance, et al., charging them 
with the use of unfair methods of competition in commerce in viola
tion of the provisions of said act. After the issuance of said com
plaint, and the filing of respondents' answers thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Daniel J. Murphy, attorney for the Commission, be
fore William C. Reeves, an examiner of the Commission theretofore 
duly designated by it, and respondents did not introduce any testi
mony in opposition to the allegations of the complaint; and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answers thereto, testimony and other evidence, briefs in support of 
the complaint and in opposition thereto, and oral arguments of 
counsel for the Commission and for the respondents; and the Com
mission having duly considered the same, and being now fully ad· 
vised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the :facts and its con~ 
elusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P .AR.AGRAPH 1. The respondent Building Material Dealers Alliance, 
hereinafter referred to as the Alliance, was organized in 1931 as a 
voluntary unincorporated trade association. Its membership con
sisted of (a) over 150 dealers in building materials and builders' sup
plies, having their principal places of business within, and doing 
business in, an area known in the trade as The Cleveland-Pittsburgh 
Trade Area; and (b) organized local associations or units of such 
dealers. Said dealer members of said Alliance and of said organized 
local units are persons, partnerships, and corporations engaged in 
the business of buying, selling, and distributing building materials 
and builders' supplies, which embrace such materials and supplies 
as cement, brick, tile, clay products, sewer pipe, plaster, sand, gravel, 
stone, lime, mortar, and products thereof, lumber, lath, roofing, and 
other builders' supplies and building materials used in the building 
and construction industry. The Cleveland-Pittsburgh Trade Area 
consists of all that portion of the States of Ohio and Pennsylvania 
included in a line from Cleveland to Massillon to Pittsburgh to 
Erie, and is one of the largest markets in the country for the sale 
of building materials and builders' supplies; and the business of the 
dealer members of said Alliance represents the preponderance of 
business in said materials and supplies in said market. The affairs of 
said Alliance were managed and conducted by executive officers, in-
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eluding a chairman, a vice-chairman, and a secretary-treasurer, and 
by an Executive Board of Councillors, hereinafter referred to as the 
Council. The said Council met at frequent intervals for the transac
tion of business of the Alliance. The members of said Council are 
known in said respondent organization as councillors, and they are 
delegated or elected to membership in said Council as representa
tives of the members of said Alliance and of various groups or sub
divisions of such members. For the more effective operation of the 
Alliance, the membership thereof was divided or organized into local 
associations, or districts, each constituting a branch or sub-division 
of said Alliance. The principal offices of said Alliance were main
tabled at the office of the chairman in the city of Y oungstow:ri, Ohio, 
and at the office of the secretary-treasurer in the city of Pittsburgh, 
Pa. Respondents E. J. Holway and Lawrence I. MacQueen were 
such chairman and secretary-treasurer, respectively. 

Certain persons who are members of said council and as such have 
served as councillors of said Alliance, and the respective companies 
or organizations by or with which such persons are employed or con
nected, which companies and organizations are representative mem
bers of said Alliance, .are as follows : 

Name of Counctllor 
G. H. Lanz ______________ _ 
E. J. Holway ____________ _ 
Lawrence I. MacQueen ____ _ 
J. A. Thomas ____________ _ 
Wm. R. Jones ____________ _ 
M. C. Robinson __________ _ 
I. W. Royer _____________ _ 
Howard Tolerton _________ _ 
C. R. Boyd _________ ---- __ 
E. C. Holloway __________ _ 
Chas. H. McAlister _______ _ 

D. 0. Fonda _____________ _ 

Harry Dubroy ___________ _ 
H. C. McCoy ____________ _ 
Jas. N. Thayer ___________ _ 
E. B. Bye _______________ _ 
J. W. Pattison ___________ _ 
Ralph Wright ____________ _ 
B. N. Hamilton __________ _ 
Joseph Alcorn ____________ _ 
E. H. Schory _____________ _ 

Name of Concern With Which Respective Counctllor Is Connected 
as Officer or Employee, Such Concerns Being Members of Said 
Alliance 

Geo. H. Lanz & Sons, Pittsburgh. Pa. 
Youngstown Ice Co., Youngstown, Ohio. 
Pittsburgh Builders Supply Club, Pittsburgh, Pa. 
W. E. Wright Co., Akron, Ohio. 
Alliance Builders Supply Co., Alliance, Ohio. 
M. C. Robinson & Co., Ashtabula, Ohio. 
Ohio Builders & Milling, Inc., Canton, Ohio. 
The Tolerton Co., Alliance, Ohio. 
H. C. Boyd Lumber Co., Coraopolis, Pa. 
The Kensington Supply Co., Kensington, Ohio. 
Allied Construction Industries of Cleveland, Ohio, 

Inc., Cleveland, Ohio. 
Collingwood Shale Brick & Supply Co., Cleveland, 

Ohio. 
Lakeshore Builders Supply Co., Cleveland, Ohio. 
Inter-City Coal & Supply Co., Elyria, Ohio. 
0. C. Thayer & Son, Erie, Pa.. 
Bye & Bye, Lisbon, Ohio. 
Penn Coal & Supply Co., New Castle, Pa. 
D. W. Challis & Sons, Inc., Sewickley, Pa.. 
Hamilton & Meigs, Warren, Ohio. 
Alcorn-Hahn Supply Co., Youngstown, Ohio. 
Hursh & Schory Coal Co., Canton, Ohio. 
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PAR. 2. The respondent Pittsburgh Builders Supply Club is a 
corporation organized under the laws of the State of Pennsylvania, 
having its executive headquarters in the city of Pittsburgh, in said 
State of Pennsylvania at the office of its secretary and manager, to 
wit: respondent Lawrence I. MacQueen. The members of said 
respondent Club consisted of dealers in building materials and 
builders' supplies having places of business in the trade area in and 
about Pittsburgh, Pa. Respondents George Lanz and Elliot Keller 
were the president and vice-president, respectively, of said Club, and 
were its representatives on the Council of the respondent Alliance. 
The said respondent George Lanz also served as a councillor of the 
respondent 'Vestern Pennsylvania Builders Supply Alliance. The 
members of said Club, with a few exceptions, were also members of 
the respondent Alliance, and said Club and Alliance, and their officers 
and members, actively cooperated with each other in carrying out 
the program and policies of the respondent organizations and 
associations. The· members of the Club were the largest business 
firms in the building and material industry in Pittsburgh, and they 
sold over 75% of the builders' supplies sold in Pittsburgh and the 

· metropolitan area. 
The following persons and concerns are building material and 

builders' supplies dealers who are representative members of said 
Club and are also members of said Alliance, but do not constitute the 
entire membership of said Club or Alliance: 

Nathan Bilder Co., Pittsburgh, Pa. 
\Vm. H. Brant Sons, West View, Pa. 
Frank Bryan, McKees Rocks, Pa. 
H. G. Dettling Co., Pittsburgh, Pa. 
Duncan & Porter Co., Pittsburgh, Pa. 
Heppenstall & Marquis, Pittsburgh, Pa. 
Hillside Stone & Supply Co., Aspinwall, Pa. 
Houston-Starr Co., Pittsburgh, Pa. 
Iron City Sand & Gravel Co., Pittsburgh, Pa. 
Keller Brothers, Pittsburgh, Pa. 
D. J. Kennedy Co., Pittsburgh, Pa. 
Knox Strouss & Bragdon Co., Pittsburgh, Pa. 
Geo. Lanz & Sons, Pittsburgh, Pa. 
W. T. Leggett Co., Pittsburgh, Pa. 
l\fcCrady-Rodgers Co., Pittsburgh, Pa. 
Morrison Bros., Emsworth, Pa. 
Pittsburgh Plaster & Supply Co., McKees Rocks, Pa. 
Ed. Vero Company, l\Iillvale, Pa. 

PAR. 3. The respondent Building Material Institute is an unincor
porated trade association of dealers in building materials and build
ers' supplies, having a place of business in the trade area surrounding 
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Clevelaml, Ohio, where its headquarters or principal offices are 
maintained. The respondents George "\V. Denison and ll. E. Reid 
were the president and secretary, respPetively, o£ said Institute. The 
said Institute was affiliated with nml cooperated with, the respondent 
Alliance in carrying out its program and policies, and contributed to 
its support. The members of said Institute, with a few excl'ptions, 
were also members of said Alliance, and were reprl'sented on the 
Council of said Alliance by respondents D. A. Fondtt and Harry 
DuBroy. The follmving concerns, among others, are and have been 
members of said institute: 

City l\Interiul & Coal, Inc., Cleveland, 0. 
'l'he Tom George Co., Cleveland, 0. 
~t. Clair Coal & Supply Co., Cleveland, 0. 
Vnni:,: Builders Supply & Lbr. Co., Cleveland, 0. 
< 'ollingwood Shale B & S Co., Cleveland, 0. 
Geist KPm11er Material Co., ClPVPland, 0. 
IdPnl Builders SnpJllY & Fuel Co., Cleveland, 0. 
Lnke Shure Builders Supply Co., Cle,·eland, 0. 
l\Ie•lal Brick & Tile, Cleveland, 0. 
Ohio Building ~Iaterial Co., Cleveland, 0. 
Ohio Clay Co., Cleveland, 0. 
Hngley Road Lmnlwr Co., llerPa, 0. 
Quinf'y Coal & i-lupvly Co., Cleveland, 0. 
Gt>o. D. Barriball Co., Cleveland, 0. 
Zoue Coni & Supply Co., Cleveland, 0. 
B.-nut>tt Conc·rPte Stone Co., Cleveland, 0. 
The Clinton Co., Clevelanu, 0. 
Pompei Coal & Supply Co., Cleyeland, 0. 
:'lluytield Builders Supply Co., Cleveland, 0. 
Clen•lnnd Builder~ Supvly Co., CleYeland, 0. 
Builrlers Supply & Fuel Co., Cleveland, 0. 
City l\Iaterial & Coal, Inc., CleYelaml, 0. 
J.~. K g]ias Company, Clev(o>Jand, 0. 
II(•rot lluiltlPrs Supply Co., Cleveland, 0. 
N('ff Cmtl & Supply Co., Cleveland, 0. 
Chn~. E. Phipps Comvany, Cleveland, 0. 
Quiney CPment Blol'k & Coal Co., Cleveland, 0. 
Sdwuet· Bt·os. BniltlPrs Supply Co., Cleveland, 0. 
Vnnis Buil(lers Sulll11y Co., Clevelantl, 0. 

P,\R. 4. The respondent "\Vestern Pennsylvania Builders Supply 
Alliance is an unincorporated association formed in the early part 
of 1932, and was !t reor~nnization of the '\Vestern Pennsylvania 
Building Supply Dealers Association. Its membership consisted of 
dealers in building materials and builders' supplies doing business 
in the western half of PennsylYania and in the trade area adjacent 
ther!:'to, which territory is part of the aforesaid CleYeland-Pittsburgh 
Trade Area. The said 'Vestern Pennsylvania Building Material 
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Dealers Alliance had executive officers and a board of councillors 
representative of its membership, which functioned as a board of di
rectors of said association. The said ·western Pennsylvania Build
ing Material Dealers Alliance was affiliated with, and actively co
operated with, respondents Building Material Dealers Alliance and 
the National Federation of Builders Supply Association, and its 
officers and members cooperated in carrying out the program and 
policies of said respondent organizations and associations. The of
ficers and councillors of the said "\Vestern Pennsylvania Alliance held 
joint meetings with its "sister" respondent Alliance, to wit: the 
Building Material Dealers Alliance, and said Alliances issued joint 
letters or bulletins. The members of said Western Pennsylvania Al
liance included all the members of respondent Alliance who had a 
place of business in Pennsylvania, and said members were the out
standing dealers in Western Pennsylvania and sold the preponder
ance of building materials and builders' supplies sold in that mar
ket. The headquarters of said 'Western Pennsylvania Alliance were 
in the city of Pittsburgh, Pa., at the office of its executive secretary, 
to wit: respondent Lawrence I. MacQueen. 

~'-lthough not comprising the entire membership, the following 
concerns are members of said Western Pennsylvania association and 
also members of respondent Alliance: 

Kittanning Limestone Supply Co., Kittanning, Pa. 
Shufilin & Green, Butler, Pa. 
E. M. Fulllngton's Sons, Clearfield, Pa. 
F. B. Scowden & Son, Meadville, Pa. 
Boyd & Schafer, Erie, Pa. 
0. C. Thayer & Son, Erie, Pa. 
0. C. Cluss Lumber Co., Uniontown, Pa. 
Campbell Co., New Wilmington, Pa. 
E. W. Bissett & Son, Bradford, Pa. 
Builders Supply Co., McKeesport, Pa. 
King Company, Grove City, Pa. 
Colbert Supply Co., West Brownsville; Pa. 
River Sand & Supply Co., Cheswick, Pa. 
D. W. Challis Co., Sewickley, Pa. 
Geo. Lanz & Sons, Pittsburgh, Pa. 
Russell Bros., Washington, Pa. 
C. L. Reed Lumber Co., Houston, Pa. 
Greensburg Builuers Supply Co., Greensburg, Pa. 
Clinton Coal & Snvvly Co., Meadville, Pa. 
Keystone Supply Co., Foxburg, Pa. 
T. R. Bolton, Cochranton, Pa. 
City Coal & Supply Co., Meadville, Pa. 
Peoples Coal & Builders Supply Co., Sharon, Pa. 
J. A. Walker, W. Middlesex, Pa. 
n. Scott McFarland, Ambridge, Pa. 
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Hornbake Bros., Coal Center, Pa. 
Patterson Supply Co., Monongahela, Pa. 
Monessen Sand & Gravel Co., Monessen, Pa. 
Dunbar & Wallace Lumber Co., Washington, Pa. 
State Construction Co., New Kensington, Pa. 
Clarion Lumber Co., Inc., Clarion, Pa. 
Woodwork Supply Co., Reynoldsville, Pa. 
Taylor Supply Co., Inc., Sharon, Pa. 

PAR. 5. The respondent Allied Construction Industries of Cleve
land, Inc., is a corporation organized under the laws of the State of 
Ohio, having its principal headquarters in the city of Cleveland, in 
said State of Ohio. Its membership consisted of firms engaged in 
various lines of business related to the building and construction 
industry, and included among its members certain building materials 
and builders' supplies dealers in and about Cleveland. Respondent 
Charles H. :McAlister was the manager of said respondent Allied 
Construction Industries of Cleveland, Inc., and was at the same 
time a councillor of the respondent Building Material Dealers Alli
ance, and said respondent McAlister was active in organizing said 
Alliance and in securing the cooperation of the respondent Allied 
Construction Industries with the Alliance program. Of the twelve 
concerns listed as members of the respondent Allied Construction 
Industries, five are classified as builders' supplies dealers and are 
listed as members of the said respondent Building Material Dealers 
Alliance. 

PAR. 6. The Lime and Cement Exchange of Baltimore City is an 
association of members organized and existing as a corporation 
:formed in 1898 under the laws of the State of Maryland, having its 
office and principal place of business in the city of Baltimore, in said 
State. Said members were certain persons, partnerships, and cor
porations having places of business in the trade area in and about 
said Baltimore and towns adjacent thereto engaged in the sale and 
distribution of building materials and builders' supplies. The said 
respondent Lime and Cement Exchange of Baltimore City is an 
affiliated unit, or a sub-division, of respondents National Federation 
of Builders Supply Associations and l\Iiddle Atlantic Council of 
Builders Supply Associations, and the officers and members of said 
respondents Exchange, Federation, and Council actively cooperated 
with each other in carrying out the program and policies of respond
ent organizations and associations. Respondent H. C. Thompson 
was the executive secretary of the Exchange and was also the secre
tary and treasurer of respondent Middle Atlantic Council of Builders 
Supply Associations and also secretary and treasurer of the respond
ent Maryland Builders Supply Association. 'The said respondent 
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Thompson conducted the business of each of the three said respond
ent organizations from the same address in Baltimore, Maryland, 
and over the same telephone. Respondent H. 1V. Classen was presi
dent of the said Exchange in 1934, and was also president of the 
respondent Middle Atlantic Council of Builders Supply Associations. 
The follo,ving persons and concerns are building material and build
ers' supplies dealers who are representative members of said Exchange 
and are also representative members of respondent Maryland Build
ers Supply Association, but do not constitute the entire member
ship of said exchange or Association: 

Baltimore Clay Product Company, 
Alan E. Darton 
Delair Road Supply Company, luc. 
Central Duildiug Supply, Inc. 
T. C. Da\'is Duilding Supply Company 
Fred Elenbrok 
Fullerton Supply Company 
Robert S. Green, Inc. 
Hudson Building Supply Company 
J. Scott Hunter 
King Coal & Supply Company 
l\laryland Lime & Cement Co., Inc. 
1\IonumPntal Brick & Supply Company 
National Dnilding Supply Co., Inc. 
Northeastern Supply Company 
The Patapsco Supply Co. (Lee Lumber and Supply Co., Inc.) 
l'en-1\lar Company, Inc. 
Geo. Sack and Sons, Incorporated 
l\I. B. Segall and Sons, Incorporated 
Stebbins-Anderson Co., 
James H. 'Varthen 
United Clay and Supply Company 
Quincy L. l\Iorrow Company 

PAR. 7. The respondent 1\Iiddle Atlantic Council of Builders 
Supply Associations was an unincorporated trade association or or
ganization, formed about October 1934, consisting of eight builders' 
supply associations whose members were engaged in busieyss as 
dealers of building materials and builders' supplies in the Middl~ 
Atlantic States, including Pennsylvania, Delaware, Maryland, New 
Jersey, Virginia, and also the District of Columbia. The respond
ents Lime and Cement Exchange and Maryland Builders Supply 
Association were units of said respondent Council, and were also 
units of respondent National Federation of Builders Supply Asso
ciations, and of the other six associated units of said respondent 
Council, five others were also federate<l units of the National Federa
tion. The headquarters of said respondent Council were located in 
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Baltimore, in the State of Maryland, at the officp of its secretary 
and treasuTer, to wit: respondent H. C. Thompson, who also, as 
above stated, was the executive secretary of the respondent Lime and 
Cement Exchange of Baltimore City and secretary and trPasurer 
of the respondent Maryland Builders Supply Assoeiation, all having 
their principal office at the same location in said city of Baltimore. 
Respondent Joseph 1\I. Pusey was the chairman of said Council, and 
was also the tTeasurer of respondent National Federation. 

PAR. 8. The respondent Maryland Builders Supply Association 
was an unincorporated trade association organized in 193-!, and its 
membership consistPd of dealers in building matPrials and builders' 
supplies having places of business in that pnrt of the State of Mary
land which is west of Chesapeake llay and west and south of the Sus
quehanna River. Said respondent association was a unit of the 
respondents 1\Iiddle Atlantic Council and National Federation, and 
the officers and members of said rPspondent Assoeiation actively co
operated in carrying out the progrn.m and polieiPs of the respondent 
organizations and associations. HespondPnt H. C. Thompson, who 
was also the executive secretary of the rPspondent Lime and Cement 
Exchange, and secretary and trPasurer of thP rPsponclent l\Iiddle At
hmtic Council of Builders Supply Associations, was also the seeTe
tary and treasurer of the said respondent Maryland BnildPrs Sup
ply Association, and conducted the affairs of all three organizations 
from the s::tme office in the eity of BaltimorP, in said State of Mary
land. Respondent H. ,V. Classen, who wns the presidPnt of the re
spondent Exchange, ·was also president of the respomlent )lary
land Builders Supply Association. The members of the rPspondent 
Lime and Cenwnt Exchange were also ll\('ntbers of the respmHlent 
Maryland Builders Supply Association. 

PAR. 9. The respondent National Federation of lluiltlers Supply 
Associations is a corporation organized under the laws of the State 
of New Jersey in 1933, comprising certain associations of dealers 
engaged in the several States of the United States in the sale and 
distribution of building materials and builders' supplies and fed
erated together for the purpose of promoting the business interest 
of the dealer members of said associations. The membership of said 
respondent Federation consisted of forty-one federated units located 
in approximately thirty-t-wo States throughout the United States. 
The said federated units were as follows: the respondents Building 
Material Institute of Cleveland, the ·western Pennsylvania Builders 
Supply Alliance, Lime and Cement Exchange of Baltimore City~ 
:Maryland Builders Supply Association, New Jersey 1\fason Material 

160451'"-39-YOL. 26-14 
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Dealers Association, New York State Builders Supply Association, 
Ohio Builders Supply Association, the Building Material Merchants 
of Chicago District, Michigan Builders Supply Association, Builders 
Supply Dealers Association of Eastern Pennsylvania, Greater ·wash
ington Builders Supply Association, Philadelphia Builders Supply 
Association, Virginia Lumber and Building Supply Dealers Associa
tion, Inc., Alabama Lumber and Building Material Association, 
Builders Supply Dealers Association of Wisconsin, Building Material 
Credit Association, Inc., Building Material Dealers Association of 
Greater St. Louis, Building Material Dealers Association of San 
Diego, California, Building Material Dealers Association of Western 
Washington, Building Material Men's Association of Westchester 
County, Building Supply Dealers Association of Northern Cali
fornia, Building Supply Dealers Association of Oregon, Carolina 
Retail Lumber and Building Supply Dealers Association, Colorado 
Association of Builders Supply Dealers, Florida Lumber and Mill
work Association, Georgia Retail Lumber and Building Supply 
Association, Inc., Illinois Lumber and Material Dealers Association, 
Indiana Builders Supply Association, Iowa State Builders Supply 
Association, Kentucky Builders Supply Association, Los Angeles 
County Building Material Dealers Association, Mason Material 
Dealers Association, Inc., Mason Material Dealers Association of 
New Castle County, Delaware, Minnesota Buildipg Supply Dealers 
Association, Missouri Valley Builders Supply Association, Inc., New 
England Builders Supply Association, Southern Builders Supply 
Association, Texas Builders Supply Dealers Association, Tri-County 
Division of Michigan Builders Supply Association, ·west Virginia 
Lumber and Builders' Supply Association, New York Builders Sup
ply Trade Area Association, Inc., and Mississippi Retail Lumber 
Dealers Assqciation. The affairs of said respondent Federation were 
managed by executive officers, including a president, vice-presidents, 
treasurer, secretary, and an executive committee which functioned in 
the nature of a board of directors, meeting from time to time for the 
transaction of business of the Federation. Respondent John M. 
Stoner was the president of said respondent Federation, and respond
ent Lawrence I. MacQueen, who was also the executive secretary of 
the respondent Building Material Dealers Alliance, manager of the 
respondent Pittsburgh Builders Supply Club, and executive secre
tary of respondent Western Peimsylvania Builders Supply Alliance, 
was also the secretary of the said respondent Federation, and the 
headquarters of said respondent Federation were maintained in the 
office of its secretary in Pittsburgh, Pa. The officers and executi \·e 
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committee of said respondent Federation were actively engaged in 
securing the cooperation of all its affiliated units in maintaining the 
respondents' program and policies. 

PAR. 10. The respondent members of respondent organizations and 
associations purchase building materials and builders' supplies from 
manufacturers and producers located in various States of the United 
States other than the States in which the respective members have 
their places of business, and cause said materials and supplies to be 
transported from the various States in which they are manufactured 
and produced to respondents at their respective places of business. 
Respondent members sometimes cause materials and supplies to be 
shipped and delivered to their customers from the respective places 
of manufacture of such materials and supplies in States other than 
those in w'hich the respective customers are located. The activities 
of the respondent. organizations and associations and the members 
thereof, have affected interstate commerce to the extent and in the 
manner hereinafter set forth. In the course of their respective busi
nesses, the members of the respective respondent organizations and 
associations, but for the matters and things hereinafter set out, would 
be naturally and normally in competition with each other, and are in 
competition with other individuals, partnerships and corporations 
also engaged in the sale and distribution of building materials and 
builders' supplies. 

I. Paragraphs 11 to 15, inclusive, refer primarily to the 
following respondent organizations, their officers, and their mem
bers, to wit: Building :Material Dealers Alliance, Pittsburgh 
Builders Supply Club, Building Material Institute, Wesh.•rn 
Pennsylvania Builders Supply Alliance, Allied Construction In
dustries of Cleveland, Ohio, Inc., and to their cooperation in 
maintaining and enforcing the said respondents' program known 
as the Alliance program. 

PAR. 11. The respondent organizations as aforesaid established a 
class of dealers in building materials and builders' supplies known 
as "recognized" dealers. These recognized dealers were the members 
of the respondent organizations and associations and building ma
terials and builders' supplies dealers approved by the respondents. 
The articles of organization of the respondent .Alliance provided as 
:follows: 

The recognized deal!'rs In the Cleveland-Pittsl.Jm·gh Trade Area shall l.Je 
construed liS those holding membership in, coop!'ratlng with, an organized 
d<:>aler gronp within this territory, or who hold mPmbership in the Alliance. 
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Membership in the respondent organizations was restricted, theoret
ically, to the ability of a dealer seeking recognition to establish an 
economic necessity for his business in the community which he served 
or proposed to sene, but, practically, it ·was the arbitrary decision 
of the officers and leaders representing the respondent members, con1-
petitors, or pt·ospective competitors of the said dealer seeking recog
nition, in determining whether the said dealer should be classed as 
"recognized." 

PAR. 12. The basic object and purpose of the Alliance program 
which all the respondents actively cooperated in maintaining was to 
control and confine the retail distribution of building materials and 
builders' supplies exclusively through such recognized dealers, aml to 
prevent the direct sale of such materials and supplies by mamtfac
turers to all others, to wit: consumers, non-recognized dealers, vendors, 
contractors, and State Governments and other political sub-divisions; 
and to require all such purchasers to purchase their materials and 
supplies through recognized dealer channels upon terms or condi
tions of sale which afforded a commission or profit to such recognize!l 
dealers. 

PAR. 13. Further objectives of the respomlents' Alliance program 
were (a) to limit the dbtribution of building materials and builders' 
supplies to carload quantities by rnilroad only, and thus eliminate dis
tribution by motor truck or motor vehieles, so preventing competing 
dealers, vendors, contractors, and other purchasers from obtaining 
their requiremeuts in trneldoad quantities; only recognized dealers 
could partieipate in pool car shipments, and all others were to be pre
vented from so participating with the recognized dealers; (b) to 
preYent mn nufacturers of cement blocks from purchasing their raw 
materials direct from manufacturers and producers, and to require 
such manufacturers to purchase their raw materials exclusin>ly from 
the respondent members and recognized dealers at prices "·hich 
afforded a profit to such dealers and members; (c) to require the sale 
and distribution of all cement requirements for all buildings and 
other private construction, as well as for highway, bridge, and cul
Yert construction and maintenance, and the cement requirements for 
cities, counties, and all other political sub-divisions of states to be 
made through the medium of said respondent members and recog
nized dealers and at prices affording a profit to said members and 
dealers; (d) to facilitate price fixing among recognized dl:'alers in 
their respective communities; and (e) to eliminate brokers in the dis
tribution of building materials and builders' supplies. 



BUILDING MATERIAL DEALERS ALLIANCE, ET AL. 177 

14~ Findings 

PAR. 14. For the accomplishment of the aforesaid objects and pur
poses of the respondents' Alliance program, the respondent organiza
tions, their officers and members, under the leadership of respondent 
Lawrence I. MacQueen, have used the following methods and prac
tices.: 

(a) They have exacted and procured written pledges and other 
promises and agreements from each respondent member and from 
manufacturers and producers of building materials and builders' sup
plies to the effect that such members and manufacturers will support 
.and adhere to the respondents' .\lliance program. The articles of 
the Alliance organization provided: "A member of the Alliance shall 
be required to pledge support to such principles and policies as may at 
that time represent the mind of the Alliance, and to such later pol
icies as may be duly and properly adopted." The Alliance member
ship pledge is as follows: 

BUILDING l\L\.TERIAL DEALEHS ALLIA!\CI<~ 

In recognition of the value and importance of a clm~er relationship and co
'()peration between those dealet·s in building material who ha \·e an obvious com
munity of interest, we do hereby accept membership in the Building l\Iaterial 
Dealers Alliance and do pledge ourselves to the ob~<ervance and maintemmce, in 
:so far as it is within our power, of the following principles: 

1. It is the sole right and prerogntive of the organized dPalers in Building 
Material serving any community to determine who shall be qualified as a recog
nized dt>aler in that community and when such recognition !;}lall be accorded. 

2. The Interests of the building Industry are con;;:ened and protected when 
producers of Building Material distribute their products exdusiwly through 
t·ecognized dealers in such material. 

3. Our mutual interests are best served and the wt•lfare of the industry is 
ndvanced when the solicitation of business and the quotation of prices by pro
ducer's representatives and salesnwn are confined to recognized dealers. 

4. The maintenance both by ourselves and by our sourct>s of supply of definite 
terms of sale and proper credit practices is a fundamental nect>ssity for the 
<'ontinuity of our business. 

5. Where equitable praetlce and market stability requirt>s, the shipnwnt of all 
llUilding material shall be made in carload quantities by rail. 

6. The use of jobbers and brokers as a medium for the distribution of building 
material in an area served by recognized dealers is unnecessary and uneconomic. 

SIGNED=--------------------

(b) For the purpose of inducing and compelling manufacturers 
and producers to conform to said program, membership lists of the 
respondent organizers were mailed to large numbers of such manu
facturers and producers in the various States of the United States, 
together with statements of policy and letters which implied boycott, 
or contained threats of boycott, against the materials of manufac-



178 FEDERAL TRADE COMMISSION DECISIONS 

Findings 26F.T.C. 

turers and producers who failed to cooperate. For example, secretary 
MacQueen addressed the following form letter: 
To all manutacture1·a of Building Ma,ferial serving the Cleveland-Pittsburgh 

Area: 

GENTLEMEN: 

By direction of the cow1cilors of the Building Material Alliance representing 
the recognized dealers in the Cleveland-Pittsburgh Trade Area, I am sending 
to you certain statements which represent the basic policy of each member of the 
AlUance • • •. 

It would be very pleasing to this group of more than 150 recognized dealers 
in this area, if you would inform your salesmen or sales representatives of 
these statements of policy, and it's our earnest hope that you may see your 
way clear to insist that they give to these recognized dealers their sincere and 
wholehearted support. • • • 

Naturally, a statement from any manufacturer of his desire and willingness 
to cooperate with the Alliance--will be appreciated and all members will be 
fully informed of such evidence of understanding helpfulness. 

You will find enclosed a list of the membership of the Building J'.Iateriui 
Alliance of the Cleveland-Pittsburgh Trade Area, representing the recognized 
dealers in this territory of March 1, 1933. This is sent you in the expectation 
tbat it will be helpful to you in the proper distribution of your product in this 
district. 

Very sincerely yours, 
(S) L. I. MAcQUEEN, 

Secretary. 

The following statements of policy were enclosed with the above 
letter: 

STATEMENT OF POLICY 

NUMBER THREE 

It is the fixed policy of each member of the Building Material Dealers Alliance 
of the Cleveland-Pittsburgh Trade Area that they will only warehouse and push 
the sale of those brands of commodities which are marketed exclusively 
through the recog11ized dealers in this trade area. 

NUMBER FOUR 

The members of the Building Material Dealers Alliance will construe as an 
unfriendly act the sale of any type of building material, usually and customa
rily sold through building supply dealers, directly to contractor or consumer at 
any point within the Cleveland-Pittsburgh tralle area whP-re recognized dealer 
uistribution is available. Further, it is held by the members of the Alliance 
that on new business, on and after March 1st, the shipment by manufacturers 
of any building material within this trade area other than in car lots by rail 
will be detrimental to the interests of the recognized building material dealers 
and subversive to the dealer structure. 

(c) Consistent and combined pressure of the respondent dealers 
was exerted on manufacturers and producers to accept and cooperate 
with the respondents' program. This pressure took the form of 

• 
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official letters, personal contacts, telephone calls, and telegrams con
taining implied threats that if a manufacturer did not so abide the 
members of the respondent organizations would not do fnrther bus
iness with him. 

(d) The respondent officers and members conducted a system of 
espionage upon the business of manufacturers, members, non-recog
nized dealers, and others; complaints against manufacturers for vio
lations of the respondents' program were made directly to secretary 
MacQueen, or indirectly through a councillor, and said complaints 
were brought to the attention of the respondent members and discus
sed at the meetings of the respondent organizations; letters to secre
tary MacQueen from manufacturers and producers indicating cooper
ation with respondents' program were also brought to the notice of. 
respondent members at their meetings; secretary MacQueen, through 
various sources of information, particularly through members, 
received reports relative to the conduct of other members and the 
observance or nonobservance of their pledges. 

(e) In conformity to secretary MacQueen's advocacy of "publicity 
for the facts" to insure an effective working unit, the officers of 
respondent organizations transmitted information, either orally or by 
official bulletins and communications, to respondent dealer members 
in regard to manufacturers who were not abiding by the respondents' 
program, the obvious inference being that the members should not 
further do business with these non-conforming manufacturers. 

(f) Official letters and resolutions of rPspondents were addressed 
to, and oral conferences were had with manufacturers and railroad 
officials in order to promote and enforce the respondents' policy of 
"shipments of carload lots by rail only" and to eliminate the trucking 
of building materials and builders' supplies. 

(g) Price-lists were issued from the office of Lawrence I. Mac
Queen as an official of respondent organizations, to which lists the 
dealers in the Pittsburgh and "Western Pennsylvania markets were 
supposed to adhere. Changes of prices were furnished from Mr. 
MacQueen's office by supplemental pages forwarded or handed to the 
members to insert in their "price books." If a dealer failed to adhere 
to said prices, pressure was brought to bear by the respondents on the 
source of supply of that dealer, and other respondent dealers would 
not purchase materials from a manufacturer who insisted upon sell
ing to a dealer who was not adhering to the price-list. 

PAR. 15. The respondent organizations and associations actively 
cooperated in the enforcement and maintenance of the Alliance pro· 
gram. La~vrence I. MacQueen was the executive secretary in two of 
the organizations, to wit: Building l\Iateriul Dealers Alliance and 
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Western Pennsylvania Builders Supply Alliance, and manager of 
the Pittsburgh Builders Supply Club, and operated as the official of 
these three organizations from the same office in Pittsburgh; and the 
president and manager, respectively, of the other two organizations, 
to wit: Building Material Institute, and Allied Construction Indus
tries were councillors of Building Material Dealers Alliance. 
Reports, bulletins, pamphlets, letters, extracts from meetings, rosters 
of membership, and other data were mailed by Mr. MacQueen to the 
members of the respondent organizations, most of whom were listed 
as members of the respondent Alliance. The officers of said respond
ent organizations cooperated in reporting and disseminating infor
mation identifying the manufacturers who violated the Alliance 
program. 

II. Paragraphs 16 to 33 refer primarily to the activities of 
the other named respondent organizations and associations, their 
officers, and their members, to wit: Lime and Cement Exchange 
of Baltimore City, Middle Atlantic Council of Builders Supply 
Associations, Maryland Builders Supply Association, and the 
National Federation of Builders Supply Associations and its 
federated units and members thereof. 

PAR. 16. On May 19, 1933, secretary L. I. MacQueen sent a form 
letter, entitled "A Call to Action," over the entire country to sec~e
taries and presidents of organized groups and to various dealers in 
the building supply industry. The letter is in part as follows: 

To the responsible executives of organized groups within the construction 
industry: 

At the regular meeting of the cotm<'illors of the Building l\Iaterial Dealers 
Alliance in the Cleveland-Pittsburgh area, it was directed that a general cull be 
issued to all organized groups of dealers in builders supplies-requesting that 
they delegate representatives to a conference to be held in Cleveland, on Mon
day, June 5. ' 

The said meeting on J nne 5, 1933, is the last recorded meeting of 
the Building Material Dealers Alliance as such. The meeting 
resulted in the formation of the respondent National Federation of 
Builders Supply Associations, which was to apply on a national 
scale the principles and programs of the Alliance under the same 
leadership, ·with its headquarters at Pittsburgh, Pa., at the office of 
its secretary, respondent L. I. l\lacQueen, who was the author of the 
booklet entitled "Alliance Program," which contained the principles 
and policies of the Alliance movement. 

PAR. 17. The directors of the respondent National Federation, in 
convention assembled in December 1934, adopted a "Resolution of 
Dealer Definition," which set forth the qualifications necessary for 



BUILDING 1\IATERIAL DEALERS ALLIA~CE, ET AL. 181 

142 Findings 

recognition as a dealer in builders' supplies. This dealer definition 
was mailed to the officers of the affiliated units of the National Fed
eration for distribution among its members. At about the same time, 
the respondent National Federation issued "A Declaration of Busi
ness Policy," which was widely distributed among the dealer members 
of the units of said respondent National Federation. Many of the 
dealer members signed said declaration on perforated coupons 
attached to the bottom of said declarations, and mailed the said 
signed coupons to secretary MacQueen's office, indicating their 
acceptance thereof. The members were requested to hang said. 
declarations in their offices. Said declaration is in part as follows: 

We resolve, therefore, that whenever possible, we will her·eufter IHH'ehase 
builders supplies from those manufacturers or producers of builders supplies who 
merchandise their products to dealers in builders supplies, when sold for use 
within a recognized marketing area which is constantly and reguh1rly served 
by dealers or from those manufacturers who comply with the tn·ovhdons of the 
Code of Fair Competition for the Builders Supply 'l'rade. 

The purpose and intention of the above resolution was to keep the 
sale and distribution of building materials and builders' supplies 
within clearly circumscribed limits, to wit: To the qualified recog
nized dealers under the respondent Federation's definition, as repre
sented by the members of its affiliated units; and to1 have said dealer 
members limit their patronage to those manufacturers and producers 
who sold exclusively to those dealers so recognized by the Federation. 

PAR. 18. The directors of the National Federation, at a meeting 
in Kansas City, Mo., on June 3 and 4, 1935, voted the following: 
"Executive Committee goes on record as definitely opposed to the 
practice of receiving builders' supplies in any other way than by rail, 
preferably in carload quantities." 

PAR. 19. Secretary MacQueen of the respondent National Federa
tion issued a form letter dated August 30, 1935, to officers and direc
tors of federated units. Said letter is in part as follows: "Local 
markets must be stabilized. In some way we must control those 
dealers or alle.ged dealers who * • * are destroying the stability of 
our markets." 

PAR. 20. Harloe S. Chaffee., a director of the National Federation, 
and the president of the New York State Builders Supply Associa
tion, an affiliated unit of the National Federation, was the chairman 
of a cement committee, consisting of twelve other dealer members 
located in various States of the United States, representing the said 
National Federation, which met with representatives of the cement 
industry, and as a result of negotiations, a large number of cement 
companies, in April 1935, announced a "Revised Distribution Policy." 
This revised policy contained a definition of an "equipped cement 
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dealer" to whom the cement companies were to confine all sales of 
cement, with certain specific exceptions stated in said policy. Secre
tary MacQueen, in a circular letter mailed to all the secretaries of 
the federated units, stated "a most important element in this revised 
distribution policy is the definition of an equipped cement dealer." 
Secretary MacQueen, in an official communication to the federated 
units on June 19, 1935, stated: "The splendid service to the industry 
rendered by'the Federation in connection with the sales policy gen
erally announced by cement companies is illustrative of the necessity 
of the Federation and of its value to all federated groups. Without 
a doubt this recently announced cement policy will turn not less than 
$25,000,000 worth of business into dealer channels * * * " 

PAR. 21. At the meeting of the respondent National Federation in 
June 1935, secretary MacQueen stated: 

First, the responsibility devolved upon every dealer in builders' supplies to 
ascertain whether or not. the cement manufacturer from whom he purchased 
cement has issued a statement of policy as to distribution * • •. 

It was suggested therefore that unless the dealer had ·received notice from 
his cement manufacturer: of the adoption of this policy that he communicate 
with the manufacturer, inquiring whether such policy had been issued, and if 
not, why not. Unquestionably dealers should give their patronage to those 
manufacturers who had indicated in writing their policy of distribution. 

Second, since the policy was to distribute through "equipped cement dealers" 
the speaker outlined a definite program which he recommended to all markets 
as the procedure to be followed in developing accurate lists of equipped dealers 
in every market. 

Third, all markets were urged to maintain as a fixed mark-up the addition 
of 15¢ per barrel for Port.land cement f. o. b. cars. 

Secretary MacQueen's plan was that a committee be appointed 
within each federated unit to prepare a list of "equipped cement 
dealers," and that the list be presented personally to each cement 
manufactm;er who sells within a given market. The secretary of each 
federated unit would then send his list to the secretary of the N a
tiona! Federation, and master lists would then be compiled which 
would include all the selected "equipped cement dealers" within the 
territories of all the federated units. 

PAR. 22. The respondent National Federation, in calling its con
vention to be held January 9, 10, and 11, 1936, issued, on November 
29, 1935, "A Call to Arms * * * to the 500 odd dealers throughout 
the United States who have always sold more than one-half of all 
hard material distributed through dealer channels in this country." 
The National Federation appointed major commodity committees 
to work in conjunction with the commodity committees of the fed
erated units. The object of these commodity committees was to assist 
in the maintE.>nance of a policy of dealer distribution for the par-
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ticular major commodities of the building supply industry. The 
major commodity committees included committees on cement, clay 
products, metal lath, lime, gypsum products, metal sash, mineral 
.aggregates, ready mixed concrete, brick, roofing, and sewer pipe. At 
said convention the Federation adopted the recommendations of the 
~ement committee, which were in brief: . 

1. That cement manufacturers should not ship to dealers outside 
their particular dealer territory. 

2. That the organized units, with the assistance of their dealer 
members, determine the selling territory of each dealer. 

3. ·That the cement manufacturers desist from all warehouse opera
tions. 

4. That all trucking of cement be stopped. 
5. That the dealers maintain a minimum differential of 15¢ per 

barrel on all sales of Portland cement in carload quantities. 
6. That the federated units make revised lists of established deal

ers, these to be furnished to all cement manufacturers shipping into 
their territory. 

7. That all ethical manufacturers of cement be given recognition in 
:all metropolitan markets, even at some possible inconvenience to 
<l,ealers in that market. 

Chairman Chaffee of the said cement committee was appointed 
by the Federation as Special Liaison Officer to receive complaints 
from dealer members in regard to cement sales by cement com
panies throughout the country which the secretaries of the federated 
units of the Federation were unable "to effect a satisfactory settle
ment." Mr. Chaffee received a large number of these complain~s 
whi.ch were "regularly destroyed as soon as they were cleaned up," 
and a large number of said complaints were made and handled en
tirely by long distance telephone. Mr. Chaffee testified, "I can assure 
you that I put nothing on paper." In response to complaints made 
by a dealer in Harrisonburg, V a., 1\fr. Chaffee, :as chairman of the 
·National Cement Committee, wrote to the Keystone Portland Ce
ment Company of Philadelphia, Pa., because of a direct sale made 
by said cement company to the Nielsen Construction Company for 
delivery at Shenandoah, Va., and in regard to other prospective de
liveries at Staunton, Va., for the same firm; Chairman Chaffee also 
wrote to the Superior Cement Company of Portsmouth, Ohio, in 
regard to a direct sale by that company to J. I. Barnes of Logans
port, Ind., for use on the United States post office building at Orange, 
Va. The said Nielsen Construction Company and J. I. Barnes were 
not considered "equipped cement dealers" by the respondents. 
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Mr. Chaffee wrote, "The Dealers represented at this coming meet
ing (directors' meeting of the National Federation) are vitally in
terested in knowing the policy and position of the various manu
facturers of cement throughout the country. Your cooperation will 
be keenly appreciated." 

PAR. 23 .. In 1935, the United States Government, through the 
Procurement Division for the Relief Administration, announced a 
policy of buying directly from manufacturers. Secretary MacQueen 
of the respondent Federation announced that this policy "must be 
stopped" in a form letter dated July 8, 1935. 

The United States Government, in connection with F. E. R. A., 
sent out an inquiry "for 100,000 barrels of cement to manufacturers 
within the State of Ohio." The following excerpt is taken from a 
report on Federation activities, signed by Lawrence I. MacQueen~ 
Secretary, dated August 22, 1935: 

As a result of the prompt aetion on the 11art of the State organization (Ohi() 
Builders Supply Assodatlon, an affiliated unit of the National Federation), and 
with the leadership of the president of the Federation, no cement company 
quoted. This same inquiry was then issued to manufacturers outside of the 
State, and again no direct bids were made. A committee headed by the 
president of the Federation met with the purchasing agent for relief work 
In the State of Ohio, and negotiated for a recognition of the rights and privi
leges of dealers. This work In Ohio unquestionably served to nssist in bring
ing the Government to see the position of the dealer in connection with Gov
ernment bidding. 

The National Federation was successful in having the United 
States Governnwnt change its announced policy of direct purchase 
of materials for relief purposes, and Secretary MacQueen, on August 
28, 1935, addressed a form letter to the units of the Federation which 
refers to said activity of the Federation as "one of the finest pieces 
of cooperative work this industry ever engaged in" in "bucking a de
partment o'f the Government" and thereby secured for "dealer dis
tribution $50,000,000 worth of business" which the Government "was 
determined to buy direct." 

PAR. 24. The respondents Lime and Cement Exchange of Balti
more City and the Maryland Builders Supply Association, affiliated 
units of the respondent National Federation, and the Middle Atlantic 
Council of Builders Supply Associations, which included in its 
membership of eight associations seYen affiliated units of the said 
N aiional Federation, actively cooperated with the said National 
Federation in enforcing and maintaining the principles and program 
of the said National Federation, as above set forth. Respondent H. 
C. Thompson was the secretary of each of the three above name<l 
respondent organizations, as heretofore stated. Secretary Thompson 
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received from Secretary MacQueen of the National Federation copies 
of the "Resolution of Dealer Definition" abO\'e referred to, and 
adopted said definition in determining who was a dealer in building 
materials. Secretary Thompson also received from Secretary :Mac
Queen at least 100 copies of "Declarations of Business Policy" re
ferred to above, and he distributed at least 50 of the same. It was 
the duty of respondent Thompson, as secretary of these organiza
tions, which he fulfilled, to notify members of the names of manufac
turers who made direct sales to those whom the respondents did 
not consider as dealers in builders' supplies. 

PAR. 25. Secretary Thompson of the Lime and Cement Exchange 
8ent membership lists of said Exchange, together with the names 
of a few other approved dealers, to several manufttcturers located 
in various States, to wit: New York, Pennsylvania, New Jersey, 
Illinois, Ohio, and Maryland, who shipped, sold, and distributed 
their products in the markets where the dealer members of said Ex
change have their places of business, with the implied sug-gestion 
that sales be confined to said list. Replies from several manufac
hlrers were receiYed indicating cooperation. The respondent Ex
change adopted a resolution stating that the Lehigh Portland Cement 
Company harl accepted a contract in Bttltimore without a denier being 
a party thereto, and said resolution condemned the action of any 
cement manufacturer or any other manufacturer of building mate
rials in selling direct to the United States Government, the State, 
or any political sub-division, concrete block manufacturers, ready
mix plants, or any other purchaser of building materials for manu
facturing andjor construction. In accordance with the said resolti
tion, copies were sent to all members and to all manufacturers sell
ing to the deniers in the Baltimore area. 

Secretary Thompson forwarded a copy of said resolution to the 
secretary of the Xational Federation, with the sup:gestion that a 
copy of this resolution be broadcnst from the National Federation 
office among all of its units, "as this will be direct evidence that st 
least one cement company has already started to sell direct rather 
than through a building supply dealer." 

PAR. 26. The respondent L. H. Thompson, as secretary of the 
l\Iaryland Builders Supply Association, mailed a "Special Notice 
to all ::Members," calling- attention to a direct sale to a contractor by 
the Lehigh Portland Cement Company. The Maryland Builders 
Supply Assoeiation ineluded in its membership the members of the 
respondent Lime and Cement Exchang-e. 

PAR. 27. The Baltimore Lumber Company, a competitor of the 
members of said Exchange., was unable to pnrdwse cement in car-
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load lots from several manufacturers because of the interference 
of the said Exchange and its unwillingness to classify the firm as
a dealer. The said firm, in 1935, did about $340,000 worth of business 
in lumber and building materials, both within and outside the State· 
of Maryland; the said firm applied for membership in said Exchanger 
and it was refused membership. 

PAR. 28. The l\Iiddle Atlantic Council of Builders' Supply Asso
ciations was formed "for the sole purpose of getting representation 
from adjoining trade areas of the builders' supply industry; thereby 
having a council to solve problems in the different overlapping areas 
which are more or less of the same character." The Council, at a 
meeting on January 18, 1935, adopted the following resolution: 

First. "That manufacturers should distribute builders supplies through estab~ 
lished and recognized builders supply dealers." 

Second. "That a new dealer account • • • should not be opened by any 
manufacturer • • • until after such manufacturer had communicated • • * to 
ascertain if the contemplated account is a builders supply dealer in the 
trade area." 

These resolutions, as adopted, are being mailed to manufacturers of the 
principal commodities sold by builders supply dealers In the territory in order 
that all manufacturers may know the distribution policies acceptable to the 
members of these associations. 

Respondent Thompson, as secretary of said Council, sent the above 
resolution to several manufacturers located in various States of the 
United States who service the markets of the members.of its associa
tions, and several responses were received from said manufacturers 
indicating cooperation. The following reply is typical : 

·we are pleased to advise you that we are taking steps to give you complete 
cooperation by advising our sales representatives to conform with the distribu
tion policies which are acceptable to the members of your association • * * 

PAR. 29. The New Jersey Mason Material Dealers Association is a 
New Jersey corporation, with its principal headquarters in Newark 
in said State. The said Association was a member of the respond
ent Middle Atlantic Council of Builders Supply Associations, and is 
an affiliated unit of the respondent National Federation, and actively 
cooperated with said Federation in maintaining and enforcing the 
policies and program of said Federation as hereinabove set forth. 
The membership of said Association consists of: (a) Active mem
bers who are dealers in building materials with places of business in 
New Jersey, and (b) associate members who are manufacturers 
located in various States of the United States, who service the build
ing material markets in New Jersey. ,V. M. Staubus was secretary 
of said association during the years 1929-1933, and Edward J. Kerna
han is now its secretary and manager. The said Association and its 
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officers were active in maintaining the principle that all building 
materials should be distributed through recognized dealers as repre
sented by the members of said Association. Manufacturers were 
warned not to sell direct to those not recognized, and the dealer mem
bers were requested to buy only from those manufacturers who sold 
through the recognized dealers, and said dealer members were 
requested to consult the directories of the associate members of the 
Association, which were distributed to dealer members, when needing 
their supplies. The qualification of the associate members, who paid 
$25.00 a year dues, is that they abide by the policies of the said 
Association. The dues of the active members were determined by 
the volume of their business. The active members of said Associa
tion comprised approximately 100 out of approximately 300 dealers 
in New Jersey, and the sales of the dealer members represented the 
preponderance of sales of building materials in the New Jersey mar
ket. The following concerns are representative members of said 
Association but do not constitute the entire membership of said 
Association: 

Tidewater Stone & Supply Co., Perry & Ruck, Inc., Newark, N. J. 
Hackensack, N. J. Comfort Coal-Lumber Co., Hacken-' 

Campbell, Morrell & Co., Passaic, sack, N. J. 
N. J. Ogden & Cadmus, Bloomfield, N. J. 

Hill City Coal & Lumber Co., Sum- Osborne & Marsellis Co., Upper 
mit, N. J. Montclair, N. J. 

Rovegno-Hall Co., Jersey City, Phillipsburg Supply Co., Phtllips-
N. J. burg, N. J. 

The Association was active in the elimination of trucking to the deal
ers' jobs. 

The Greenburg Sash, Door, and Supply Company, a New .Jersey 
corporation, organized in 1926, with its principal place of busi11ess in 
Newark, in said State, was engaged in the building material supply 
business, selling its products both within and outside the said Sta.te 
of New Jersey. The average business of the corporation is about 
$200,000 a year, of which about $75,000 represented its mason ma
terial business. The said corporation is in competition with mem~ 
oers of said Association. Several manufacturers of cement and 
building materials who shipped their products from outside the State 
of New Jersey into the markets of said State, stopped selling the said 
corporation because of the activity of said Association. The cor
poration applied for membership iri the said Association on three 
different occasions, but its applications for membership \Verr> refused. 

The Rockland Concrete Sales Company, Inc., is a New Jersey cor
poration engaged in the mason material supplies business. Several 
manufacturers of cement and building materials refused to sell said 
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company because it was not u member of the New Jersey Mason :Ma
terial Dealers Association. The company made application for 
membership in the said Association, and was advised by Secretary 
Kernahan that it was not qualified to be a member. The said com
pany had a large warehouse and garage, which is sufficiently stocked 
with mason and building materials, and necessary delivery facil
ities to supply the ordinary business demands o£ the community 
where its business was locateu. The said company is in competition 
with members o£ said Association. 

James Ricigliano, another competitor of some of the members of 
said Association, experienced similar difficulty in obtaining his re
quirements due to the activity of said Association. 

PAR. 30. The New York State Builders Supply Association is a 
corporation organized in 1917, under the hnvs of the State of New 
York, having its headquarters in Utica, N. Y. Its membership con
sisted of approximately 400 dealers in the building material business 
whose places of business were located in the State of New York, but 
outside the city of New York. The following concerns are r!'pre
sentative members of said association but do not constitute the entire 
membership of said association: 

Globe Plaster Co., 
Buffalo, N. Y. 

K~nmore Buildt•rs Supvly Co., Iuc., 
Buffalo, N. Y. 

Acme Builders Supply Co., Inc., Paragon Plastt>r Co., 
Buffalo, N. Y. Syracusl', N. Y. 

Bison Builders Supply Co., Inc., I. W; Miller & Son, 
Buffalo, N. Y. Olenn, N. Y. 

The said Associntion is an affiliated unit o£ the respondent National 
F!'deration. H. S. Chaffee was president o£ the said New York 
Association during 1933, 1934 and 1935, and represented the said 
Association ns a director of the said National Federation during the 
years 19:~3 to 193G. He also served as chairman of the National 
Ceml'nt Committee, and as Special Liaison Officer, as hereinabove 
notNl. The said New York Association, and its officers, actively 
cooperatetl with the National Federation and its officers, directors, 
and members, in the enforcement and maintenance o£ the Federation 
program and policies, as above set forth. 

The said New York Association endorsed and adopted the recom
mendations o£ the National Cement Committee as adopted by the 
National Federation which recommendations are set forth in para
graph 22 above. 1\fembers of said New York Association, acting on 
the instruction o£ their authorized officers, forwarded notices and 
copies of all public bids for cement in their particular localities to 
the office of the secr!'tary o£ said Association, where the bids were 
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tabulated and published, with the name of the bidder, amount bid, 
and the date, in news letters and other official documents which 
were distributed throughout the State to dealers. Said publica
tions contained the "violations" of the dealers who failed to adhere 
to the 15¢ differential on Portland cement. President Chaffee com
municated with, and criticized, a number of these bidders who did 
not adhere to the fifteen cents per barrel mark-up. Complaints were 
made to cement companies for selling dealers who were not adhering 
to the fifteen cents per barrel mark-up. The Alpha Portland Cement 
Company sells and distributes about 60,000 barrels a year in Buffalo, 
N. Y., and the surrounding counties; about one-hal£ of this amount 
is shipped into the said Buffalo area from the plant of the company 
located in Pennsylvania; the other half is shipped from its plant 
located within the State of New York. Said company sold sub
stantial amounts of cement to the Ark Builders Supply Company, 
Inc., of Buffalo, N. Y. Respondent Chaffee complained to a repre
sentative of said cement company for selling to the said Ark Builders 
Supply Company, Inc., because he was a price-cutter, and said Chaf
fee threatened the cement company with a loss of tonnage from other 
dealers if sales to the said Ark Builders Supply Company, Inc., 
were not discontinued. According to the program of said Asso
ciation, only those dealers who were members, or who qualified 
under the definition of a dealer, as contained in the constitution and 
by-laws, of said Association should be able to buy direct :from manu
facturers and producers. Complaints were made by l\Ir. Chaffee to 
certain manufacturers for selling to dealers whom he did not con
sider qualified to be dealers. The Globe Plaster Company of Buf
falo, New York, of which H. S. Chaffee was the vice-president, and 
the Acme Builders Supply & Fuel Co., of Buffalo, N. Y., are two of 
the largest dealers in building materials in the Buffalo area, and 
both are members of the said New York Association. The Globe 
Plaster Company and the Acme Builders Supply & Fuel Co., at 
separate intervals, issued price-lists which the dealer members of the 
said New York Association in the Buffalo area were supposed to 
ndhere to. The Buffalo dealers, members of the New York Asso
ciation, met at frequent intervals and discussed said prices. August 
Neuman, president of the Ark Builders Supply Company, Inc., which 
was having difficulty in obtaining its requirements, was "called 
down" by president Chaffee for selling below the prices as listed by 
the Globe Plaster Company. 

PAR. 31. The Building Material Merchants of Chicago District is 
a voluntary trade association with its ~teadquarters in Chicago, Ill.; 

1604~1m--39--VOL.26----1~ 
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its membership consisted of retail dealers in building supplies having 
places of business in Cook County, Ill., which composed the territorial 
jurisdiction of said Association. The said Cook County is one of 
the largest building supplies markets in the United States. The 
business of the members of said Association, in September 1935t 
represented about 92.2% of the building supplies sold in that area. 
The members of said Association purchase large quantities of their 
requirements from outside the State of Illinois, and some of said 
members sell and distribute their products outside the State of Illi
nois. The said Association was a unit of the National Federation 
and cooperated with the officials of said Federation in the Federa
tion program as above set forth; said Association was active in 
securing dealer distribution of cement, plaster, and other building 
materials exclusively through the medium of its members; in accord
ance with a written request from the secretary of the said National 
Federation, the directors of the said Association, at its meeting on 
April 23, 1935, ordered the secretary of the said Association to 
prepare a list of "equipped cement dealers" for submission to cement 
manufacturers; that within certain territories within the jurisdiction 
of said Association, lists of "equipped cement dealers" were prepared; 
in at least one instance, the secretary of the said Association com:
plained to a manufacturer for making a direct sale to a concern 
which was not a member of said Association and which concern said 
Association did not consider to be a dealer; letters forwarded to said 
manufacturer from the secretary contained a veiled threat that the 
members of the Association might not purchase the product of said 
manufacturer. The officers of said Association attempted to main
tain retail prices on building materials by distributing composite 
price-lists, made up from prices filed by the various members, to 
which the members were expectRd to adhere. The following con
cerns are representative members of said association but do not con
stitute the entire membership of said association: 

Consumers Comrmny, 
Chicago, Ill. 

Chicago Fire Brick Company, 
Chicago, Ill. 

Moulding Brownell Corp., 
Chicago, Ill. 

Consolidated Company, 
Chicago, Ill. 

Calumet Coal Co., 
Chicago, Ill. 

Ideal Building Material Co., 
Chicago, Ill. 

PAn. 32. The Michigan Builders Supply Association is an unincor
porated voluntary trade association organized in 1927 and having 
its headquarters in Ypsilanti in said State of Michigan; its member
ship consists of approximately 235 retail dealers in building materials 
and builders' supplies with places of business in said State of Michi-
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gan, not including the city of Detroit, and numbering in said mem~ 
bership many of the largest dealers in said area; as a federated unit 
of the respondent National Federation, the said Association con~ 
tribnted to the support of said Federation, and cooperated with it 
and its officers and members in the maintenance of the Federation 
program as above set forth. The basic policy of said Association 
calls for the "100% distribution" of all building materials and 
builders' supplies through dealers who qualify under the tlefinition of 
a '~legitimate and qualified retail builders' supply dealer" as set forth 
in the articles of said Association; the said legitimate and qualified 
dealers are the members of said Association and such other dealers 
as are recognized by the officers of said Association; a special bulletin 
issued by said Association, and distributed to its members, stated: 

We work at all time!! to prevent the manufacturer seiling direct to the con
tractor or customer, any kind of construction materials used by the mason con
tractor, the plaster contractor, or the sewer builder.-DISTlllllUTIO~ OF 
BUILDERS' SUPPLIES THHOUGH THE DEALElt- • • * 

We believe that dealers should stand together against the encroachments of 
direct selling by the manufacturer-whether these sales are made to private 
Industry or to the UNITED STATES GOVERNMENT. 

Manufacturers and producers servicing the markets within the ter
ritorial jurisdiction of said Association were notified of said dealer 
distribution policy; complaints were made to such manufacturers 
and producers who violated said policy in selling to others who were 
not recognized by the officers of said Association as legitimate and 
qualified dealers; the secretary of said Association sent letters to 
manufacturers "insisting" that they abide by said policy, and these 
letters contained the implied threats that members would not pur
chase the products of those manufacturers and producers who did 
not abide by the said dealer distribution policy; the secretary of said 
Association complained to the American Vitrified Products Company 
of Cleveland, Ohio, for violating the said dealer distribution policy 
and said letter is ·in part as follows: "before reaching a conclusion 
unfavorable to your company's policy, it is necessary to have an 
answer * * *"; another letter forwarded to a manufacturer by 
the secretary complained of a violation of said dealer policy, and said 
letter is in part as follows: "For your information, 1V. H. Knapp 
Company are contractors and are not, and never have been, recog
nized as dealers. Your quotations in that city (Monroe) should be 
made through one of the following: * • ., The names of four 
members of said Association are then set out in said letter. 

In cooperation with the said National Federation, the secretary of 
said Association prepared a list of "equipped cement dealers" in 
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Michigan which included, not only the members of said Association, 
but other dealers recognized by the officers of said Association as 
"equipped cement dealers;" said lists were forwarded to cement com
panies and to the office of the secretary of the National Federation; 
complaints were made by the secretary of said Association to the 
Aetna Portland Cement Company for selling to dealers not considered 
by the officers of said Association as "equipped cement dea1ers ;" in 
cooperation with the Indiana Lumber and Builders Supply Associa
tion, the secretary of said respondent Association complained to the 
said Aetna Portland Cement Company about sales made in Indiana 
to the Farm Bureau Cooperative Association, Inc.; the said respond
ent Association actively cooperated with the National Federation in 
the policies calling for the elimination of trucking, as heretofore 
described, and the maintenance of the 15¢ dealers' differential per bar
rel on sales of Portland cement. The following concerns are repre
sentative members of said association but do not constitute the entire 
membership of said association: 

Martin Dawson Company, Ypsilanti, Ann Arbor Fuel and Supply, .Ann 
Mich. Arbor, Mich. 

Van Poppelen Bros., Bay City, Mich. 
S. A. Wilder & Son, Albion, Mich. 

J. P. Burroughs & Son, Flint, l\Iich. 
S. A. Morman & Co., Grand Rapid~, 

Mich. 

PAR. 33. The said National Federation, was a national combination 
of effort and in the interest primarily of the dealers in builders' 
supplies who were members of its affiliated units; each member of 
each of the affiliated units of said National Federation, by virtue of 
such affiliation, joined anu allied himself with all other builders' 
supplies dealers ·who were members of the other affiliated units 
located throughout the United States in concertedly pursuing com
mon obje<;ts, purposes, and methods of said National Federation and 
its affiliated units. The activities of the said National Federation, 
as above set forth, were conducted primarily for tl1e individual all(l 
mutual interests and advantages of the dealer members of all its 
federated units, and the results of said activities inured to the benefit 
of said dealer members. Respondents Lawrence I. MacQueen, as 
secretary of the said Federation, and H. C. Chaffee, as chairman of 
the National Cement Committee, and Special Liaison Officer, in their 
official uuties and labors in behalf of the dealer members throughout 
the country of the federated units, were in frequent communication 
with the officers of said federated units. Said respondents also rep
resented, and were in direct communication with, the dealer members 
thereof for the purpose, and with the effect, of assisting said dealer 
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members by effectuating the objects of the respondent organizations, 
with which said dealer members were respectively affiliated. 

The dealer members of the affiliated units of the National Federa
tion were at the time of the issuance and filing of the complaint 
herein: so numerous and so wide.ly scattered, to wit: several thousand 
dealer members of forty-one affiliated units located in thirty-two 
States of the United States, that all of the said dealer members of 
said affiliated units of said Federation could not, without manifest 
inconvenience and oppressive delay, be made patties respondent 
specifically by name, but were made parties respondent by repre
sentation herein. There is direct evidence in the record relative to 
the activities of the following respondent affiliated units of said 
National Federation and their officers and members: Building Ma
terial Institute, ·western Pennsylvania Builders Supply Alliance, 
Lime & Cement Exchange of Baltimore City, Maryland Builders 
Supply Association, New Jersey Mason .Material Dealers Association, 
New York Builders Supply Association, The Building Material Mer
chants of Chicago-District, The Michigan Builder!'!~ Supply Associa
tion, and the Ohio Builders Supply Association. The above named 
respondent affiliated units were and have continued to be each and 
all of them fairly representative of the entire affiliated membership 
of the said National Federation, and the dealer membership of said 
affiliated units was and is representative of the dealer membership 
of all the other affiliated units of said Federation. 

PAR. 34. The respondent dealer members of said associations 
and organizations of dealer members named herein do not constitute 
all of said dealer members, but are representative of the dealer mem
bers of said associations and organizations which have a common and 
general interest in the methods and purposes of said associations and. 
organizations. Said dealer members constitute a class having a 
common or general interest so numerous as to make it impracticable 
to name them all as parties respondent. 

PAn. 35. The aforesaid methods and purposes of the respondent 
organizations and associations, and the officers, councillors, and mem
bers, have tended to produce, and have produced, the following 
results: 

(a) Interstate commerce in the sale and distribution of building 
materials and builders' supplies has been restrained by eliminating 
therefrom, or attempting to eliminate therefrom, the so-called irregu
lar dealers, and manufacturers and producers who sell to such deal
ers, and by restricting, or attempting to restrict, said commerce to 
such manufacturers and producers, and to such dealers, as will, and 
do, abide by, adhere to, and support the program and plan of ro~ 



194 FEDERAL TRADE COMMISSION DECISIONS 

Findings 26F. T. 0. 

spondents in the limitation of trade hereinabove described; and to 
otherwise restrain and obstruct the natural flow of commeTce in the 
channels of interstate trade. 

(b) Competition in the sale and distribution of building materials 
and builders' supplies has been substantially lessened, hindered, and 
suppressed in the territories served by the members of respondent 
organizations and associations. 

(c) Manufacturers and producers of building material and build
ers' supplies in the various States who sell and distribute their 
products in the markets where respondent dealers have their places 
of business have quite generally confined such sale and distribution 
to the recognized dealers. Said manufacturers and producers re
ceived from respondents membership lists, together with official let
ters containing implied boycotts and threats of boycotts against 
the products of said manufacturers and producers unless their dis
tribution was confined to the dealers recognized by respondents. 

(d) Respondent members of respondent organizations have with
drawn and withheld their patronage 'from manufacturers and pro
ducers who have been reported and published as selling through 
so-called irregular channels, that is, not through recognized dealers. 

(e) In numerous instances manufacturers and producers have re
fused to sell, or have discontinued selling, to persons or firms who 
were not on the respondents' membership lists, or who were reported 
to them by the respondents as not entitled to buy direct. In many 
instances, competitors of respondent members in the retail sale and 
distribution of building materials and builders' snppli(>s were unable 
to obtain interstate shipments of their requirements b£><'anse they 
were not recognized by the respondents. 

(f) Manufacturers and producers were injured in their business 
by restriction of demand for their products and of freedom to sell 
same direct by confining their sales to the lists of dealers published 
and distributed by the respondents; in order not to incur "pressure" 
and "combined" or "concerted" action of respondents against them, 
they would not sell to many to whom they wanted to sell and consid
ered as dealers; neither would they sell direct to consumers, c.on
tractors, vendors, Government and its political sub-divisions, but had. 
to limit their sales through "recognized dealer distribution." 

(g) Competition was further substantially interfered with and 
lessened by the respondents' activities in preventing dealer competi
tors from obtaining from manufacturers and producers small quan
tities of supplies to be transported by truck. 

(h) Costs to the consuming public were increased by respondents' 
issuance and observance of price-lists in certain communities and by 
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respondents' policy of exclusive dealer distribution because the con
suming public was thereby denied the advantages in price which it 
otherwise would have obtained from the natural flow of commerce 
under conditions of free competition. 

CONCLUSION 

The practices of the respondent organizations and their officers, 
directors, and members, as set forth in the foregoing findings as to 
the facts, in the circumstances therein set forth, constituted a com
bination and conspiracy to engage in and to further unfair methods 
of competition in, and affecting, interstate commerce, within the in
tent and meaning of Section 5 of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon complaint of the Commission, the answers of respondents, 
testimony and other evidence taken before 'William C. Reeves, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint, briefs filed herein, and 
oral arguments by Daniel J. Murphy, counsel for the Commission, 
and by Lawrence I. 1\IacQueen, Herman J. Hughes and '\Vebster C. 
Tall, counsel for the respondents, and the Commission having made 
its findings as to facts and its conclusion that said respondents have 
violated the provisions o£ an Act of Congress approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and £or other purposes," 

It is ordered, That the respondents : 
1. Building Material Dealers Alliance, its officers, councillors, and 

members, o£ which members the following respondents are represen
tati ,.e: Geo. H. Lanz & Sons, Youngstown Ice Company, Pittsburgh 
Builders Supply Club, '\V. E. '\Vright Company, Alliance Builders 
Supply Company, 1\I. C. Robinson & Company, Ohio Builders & 
Milling, Inc., The Tolerton Company, H. C. Boyd Lumber Company, 
The Kensington Supply Company, Allied Construction Industries of 
Cleveland, Ohio, Inc., Collingwood Shale Brick & Supply Company, 
Lakeshore Builders Supply Company, Inter-City Coal & Supply 
Company, 0. C. Thayer & Son, Bye & Bye, Penn Coal & Supply 
Company, D. vV. Challis & Sons, Inc., Hamilton & 1\Ieigs, Alcorn
Hahn Supply Company, and Hursh & Schory Coal Company; 

2. Pittsburgh Builders Supply Club, its officers and members, of 
which members the following respondents are representative: Nathan 
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Bilder Company, Wm. H. Brant Sons, Frank Bryan, H. G. Dettling 
Company, Duncan & Porter Company, Heppenstall & :Marquis, Hill
side Stone & Supply Company, Houston-Starr Company, Iron City 
Sand & Gravel Company, Keller Brothers, D. J. Kennedy Company, 
Knox Strouss & Bragdon Company, Geo. Lanz & Sons, ,V, T. Leggett 
Company, McCrady-Rodgers Company, Morrison Bros., Pittsburgh 
Plaster & Supply Company, and Ed. Vero Company; 

3. Building Material Institute, its officers and members, of which 
members the following respondents are representative: City Material 
& Coal, Inc., The Tom George Company, St. Clair Coal & Supply 
Company, Vanis Builders Supply & Lumber Company, Colling
wood Shale B & S Company, Geist Kemper Material Company, 
Ideal Builders Supply & Fuel Company, Lake Shore Builders 
Supply Company, Medal Brick & Tile, Ohio Building Material 
Company, Ohio Clay Company, Bagley Road Lumber Company, 
Quincy Coal & Supply Company, Geo. D. Barriball Company, 
Zone Coal & Supply Company, Bennett Concrete Stone Company, 
The Clinton Company, Pompei Coal & Supply Company, Mayfield 
Builders Supply Company, Cleveland Builders Supply Company, 
Builders Supply & Fuel Company, City Material & Coal, Inc., E. E. 
Elias Company, Herot Builders Supply Company, Neff Coal & 
Supply Company, Chas. E. Phipps Company, Quincy Cement Block & 
Coal Company, Scheuer Bros. Builders Supply Company, and Vanis 
Builders Supply Company; 

4. 'Western Pennsylvania Builders Supply Alliance, its officers, coun
cillors and members, of which members the following respondents are 
representative: Kittanning Limestone Supply Company, Shuffiin & 
Green, E. :M. Fullington's Sons, F. B. Scowden & Sons, Boyd & 
Schafer, 0. C. Thayer & Son, 0. C. Cluss Lumber Company, Campbell 
Company, E. W. Bissett & Son, Builders Supply Company, King 
Company, Colbert Supply Company, River Sand & Supply Company, 
D. '\V. Challis Company, Geo. Lanz & Sons, Russell Bros., C. L. Reed 
Lumber Company, Greensburg Builders Supply Company, Clinton 
Coal & Supply Company, Keystone Supply Company, T. R. Bolton, 
City Coal & Supply Company, Peoples Coal & Builders Supply Com
pany, J. A. '\Valker, B. Scott McFarland, Hornbake Bros., Patterson 
Supply Company, Monessen Sand & Gravel Company, Dunbar & 
'\Vallace Lumber Company, State Construction Company, Clarion 
Lumber Company, Inc., 'Voodwork Supply Company, and Taylor 
Supply Company, Inc. 

5. Allied Construction Industries of Cleveland, Inc., its officers and 
members, of which members the following respondents are repre-
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sentative: Cleveland Builders Supply Company, Go.fl'-IGrby Com· 
pany and Ohio Building Material Company; 

6. Lime & Cement Exchange of Baltimore City, its officers and 
members, of which members the following respondents are repre
sentative: Baltimore Clay Product Company, Alan E. Barton, 
Belair Road Supply Company, Inc., Central Building Supply, Inc., 
T. C. Davis Building Supply Company, Fred Elenbrok, Fullerton 
Supply Company, Robert S. Green, Inc., Hudson Building Supply 
Company, J. Scott Hunter, King Coal & Supply Company, Maryland 
Lime & Cement Company, Inc., Monumental Brick & Supply Com
pany, National Building Supply Company, Inc., Northeastern Supply 
Company, The Patapsco Supply Company, Pen-Mar Company, Inc., 
Geo. Sack & Sons, Inc., M. B. Segall & Sons, Inc., Stebbins-Anderson 
Company, James H. ·warthen, United Clay & Supply Company, 
Quincy L. Morrow Company; 

7. Middle Atlantic Council of Builders Supply Associations, its 
officers and members; 

8. Maryland Builders Supply Association, its officers and mem
bers; representative members of said association are enumerated 
above as respondent members of the Lime and Cement Exchange of 
Baltimore City; 

9. National Federation of Builders Supply Associations, its officers, 
directors and respondent federated units and the officers and dealer 
members of said respondent federated units; representative of said 
respondent federated units are the following units and representa
tiYe dealer members of each respectively: 

New Jersey Mason Material Dealers Association, its officers 
and members, of which members the following are represen
tative: Tidewater Stone & Supply Company, Campbell, Mor
rell & Company, Hill City Coal & Lumber Company, Rovegno
Hall Company, Perry & Ruck, Inc., Comfort Coal-Lumber Com
pany, Ogden & Cadmus, Osborne & l\Iarsellis Company, Phillips
burg Supply Company; 

New York State Builders Supply Association, its officers and 
dealer members of which members the following are representa
tive: Globe Plaster Company, Acme Builders Supply Company, 
Inc., Bison Builders Supply Company, Inc., Kenmore Builders 
Supply Company, Inc., Paragon Plaster Company, I. '\V. Miller 
&Son; 

The Building l\Iaterial Merchants of Chicago District, its 
officers and dealer members of which members the following are 
representative: Consumers Company, Chicago Fire Brick Com-
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pany, Moulding Brownell Corporation, Consolidated Company, 
Calumet Coal Company, Ideal Building Material Company; 
and 

The Michigan Builders Supply Association, its officers and 
dealer members of which members the following are representa
tive: :Martin Dawson Company, Van Poppelen Bros.l S. A. 
Wilder & Son, Ann Arbor Fuel and Supply, J. P. Burroughs 
& Son, S. A. Morman & Company; 

and their officers, directors, councillors, and members, separately and 
individually, and as representatives of the successors of said officers. 
directors and councillors, and as representatives of the members of 
all respondent organizations and associations, and all other respond
ents named in the complaint and in the findings as to the facts, and 
their agents, representatives, and employees, forthwith cease and 
desist from: 

1. Preparing, publishing, and circulating among manufacturers 
and producers of building materials and builders' supplies, lists of 
directories containing the names of "recognized" dealers, for the 
purpose or with the effect of indicating that the specified persons or 
concerns are recognized as entitled to buy direct from said manu
facturers and producers, and that other persons, concerns, or classes 
thereof are not so entitled. 

2. Soliciting, accepting, or acting upon reports from respondent 
officers or members, concerning the arrival, delivery, or origin of 
shipments made to persons or concerns not recognized by them as 
entitled to buy direct from manufacturers or producers, for the pur
pose of preventing further dealings between such buyers and the 
manufacturers and producers selling them. 

3. Using boycott, threats of boycott, either with or without other 
coercive methods, to persuade, induce, or compel manufacturers and 
producers to refrain from selling building materials and builders' 
supplies to the so-called irregular dealers, or to others, or to refrain 
from so selling, except on unfair, discriminatory, or prohibitive terms 
and conditions fixed by respondents. 

4. Stating or intimating to manufacturers and producers that the 
so-called regular or "recognized" dealers would withhold or with
draw their patronage if said manufacturers and producers sold to the 
so-called irregular or non-recognized buyers. 

5. Making or circulating among manufacturers and producers 
reports concerning the status, equipment, and business methods of 
dealer competitors of the respondent dealer members for the purpose 
of inducing manufacturers and producers not to sell to such dealer 
competitors. 
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6. Cooperating with other dealer organizations and with manufac
turers and producers for the purpose of confining sale and distribu
tion of building materials and builders' supplies to so-called regular 
channels, and preventing their sale and distribution otherwise. 

7. Intimidating the representatives or agents of manufacturers and 
producers from having, or continuing, business relations with buyers 
or prospective buyers, who are not recognized by respondents as 
entitled to buy direct from manufacturers and producers. 

8. Preparing, publishing, and circulating among the respondent 
dealer members, lists, bulletins, extracts of minutes of meetings or 
other communications, or otherwise conveying information to said 
dealer members concerning sales or prospective sales by manufac
turel'S and producers to irregular or non-recognized dealers, or pros
pective buyers, for the purpose of having the said dealer members 
withhold or withdraw their patronage from such manufacturers 
and producers. 

9. Engaging in any concerted or cooperative activity for the pur
pose of preventing manufacturers and producers of building materials 
and builders' supplies from selling freely to consumers, contractors, 
the United States Government, State Governments or their political 
sub-divisions, or other irregular dealers or retailers of any class or de
scription, and of preventing such consumers, contractors, the United 
States Government, State governments or their political sub-divisions, 
or other irregular dealers or retailers of any class or description from 
purchasing freely from manufacturers and producers. 

10. Fixing or establishing uniform prices at which respondent 
uealer members or others, in particular communities, should sell their 
materials and supplies. 

11. Holding meetings of officers, directors, councillors, or members 
for the discussion and interchange of information and the adoption 
of plans and measures for executing or carrying out the above 
described programs and policies, or similar programs and policies. 

12. Taking any other concerted, cooperative or coercive action to 
carry out or make effective any of the methods of competition alleged 
in the complaint. 

It i8 further orde'l'ed, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they haYe complied with this order.1 

1 By order dated June 8, 1938, complaint In foregoing proceeding was dlsmlssl'd 
without prejudice agnlnst the Illinois Lumber and Material Dealers Ass'n, Inc., Its 
officers and mpmbers, Included In the complaint at pages 156 and 157 In their representa· 
tlve capacity along with numerous others, as Included In the membership or respondent 
National Federation or Builders Supply Associations, and again referred to as thus 
included In said associations' membership In the findings, 81lPra, at pagl's 173 and 174. 
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IN THE l\:IATIER OF 

OLIVER BROTHERS, INC., ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 

Docket 3088. Complaint, Mar. 26, 1931-Decision, Dec. 31, 1931 

Where manufacturers, processors, and producers engaged in-
(1) Selling commodities, in course of interstate commerce, to distributing 

buyer concerns purchasing commodities in course of such commerce, 
through orders placed by such distributing buyer concerns as subscriber~ 
to corporation engaged in (a) selling market information and purchasing 
services to 300 distributing concerns scattered over the United States ani!. 
chiefly, wholesalers of automobile, electrical, radio, mill, machine, plumb
ing, steam, and hardware supplies, and in (b) purchasing, under its sub· 
scriber contracts and as called upon so to do, from several hundred simi
larly scattered individual manufacturers, processors, importers or pro
ducers; and in-

(2) Shipping merchandise to buyers in question as a result of orders thus 
placed by latter with aforesaid corporate service and under contract with it, 
pursuant to which, and in accordance with practice followed, said corporate 
service transmitted and paid over to buyers regular brokerage fees pahl 
to it by purchasers on transactions in question, and in which fees it 
claimed no right, title or intereRt, and In which various transactions said 
corporate service acted solely as the agent and representative of the 
buyer and donated service, if any, to seller, and in connection with which 
various transactions buyers rendered no service either to said corporate 
concern or to sellers involved in connection with their purchase of com
modities through said corporate concern, with result that buyers, through 
such service, obtained, by reason of payment over of snch brokerage fees 
to them, a lower price on commodities thus purchased than other buyerfl 
and non-members of said corporate service organization obtained, on 
similar goods in like quantity bought direct from such seller'i; 

In pursuance of a general plan or scheme whereby fees and .commissions p11id 
by sellers might be and were m11de available to and transmitted to buyerR 
through said corporate service and buyers be enabled to secure discounts 
in price from sellers under guise of brokerage payments-

(a) Paid fees or commissions in connection with offer, sale and distribution 
ot commodities as brokerage to aforesaid corporate service, with knowledge 
and intent that such fees or commissions would be and were paid over 
by said service to purchasers thereof as aforesaid ; and 

'Vhere aforesaid distributing buyer concerns, engaged as aforesaid uud as 
subscriber purchasers of said corporate service-

(b) Accepted and received from said service fees or commissions paid or 
granted to it as brokerage or allowance by sellers of commodities on sales 
made by such sellers to aforesaid buyers ; and 
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Where such corporate service, engaged as aforesaid-
(c) Heceived and accepted such fees and commissions as brokerage from 

aforesaid sellers and for payment over to purchaset·s of commodities as 
above set forth, or for their use and benefit; and 

(d) Paid or granted to purchasers of commodities as above described, fees 
or commissions received or accepted by it as brokerage, or allowance ln 
lieu thereof, from sellers thereof as aforesaid : 

.Held, That such acts and practices constituted a violation of Snbsec. (c) of 
Sec. 2 of an act of Congress approved Oct. 15, 1914 (as amended). 

Before Mr. John J. J{eenan, trial examiner. 
Mr. Allen 0. Phelps for the Commission. 
Mr. Felix 11. Levy, of Levy & Molloy, of New York City, for 

respondents, excepting Charles F. Baker & Co., Inc., for whom ap
peared Mr. Grosvenor Calkins, of Boston, Mass. 

Colli PLAINT 

Pursuant to the provisions of an Act of Congress, approved Octo
ber 15, 1914, entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes," as 
amended by an Act of Congress approved June 19, 1936, entitled. 
"An Act to amend Section 2 of the Act entitled 'An Act to supple
ment existing laws against unlawful restraints and monopolies, an<l. 
for other purposes,' approved October 15, 1914, as amended (U. S. C. 
Title 15, Sec. 13), and for other purposes," the Federal Trade Com
mission, having reason to believe that the respondents named above 
in the caption hereof, and hereinafter more particularly designated 
and described, have violated, and are now violating, the provisions 
of Subsection (c) of Section 2 of sai<l. Act as amended, hereby issues 
its complaint against the said respondents, stating its charges in that 
respect us follows: 

PARAGRAPH 1. Respondent, Oliver Brothers, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business located. 
at 417-421 Canal Street, in the city and State of New York. 

PAR. 2. Respondent, vV. D. Allen :Mfg. Co., is a corporation or
gallized and existing under and by virtue of the laws of the State 
of Illinois, with an office and principal place of business located at 
566 ·west Lake Street in the city of Chicago, State of Illinois. 
Respondent, Black Hardware Co., is a corporation organized and 
existing under and by virtue of the laws of the State of Texas, with 
an office and principal place of business located at 2217 Avenue B in 
tlw city of Galveston, State of Texas. Respondent, Jacobi Hardware 
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Co., is a corporation organized and existing under and by virtue of 
the laws of the State of North Carolina, with an office and principal 
place of business located at 12 South Front Street in the city of Wil
mington, State of ~orth Carolina. Respondent, Matthews & Boucher, 
is a copartnership composed of William G. Fisher and William S. 
Johnson, with an office and principal place of business located at 26 
Exchange Street, in the city of Rochester, State of New York. Re
spondent, Charlotte Supply Co., is a corporation organized and exist
ing under and by virtue of the laws of the State of North Carolina, 
with an office and principal place of business located at 500 South 
l\Iint Street, in the city of Charlotte, State of North Carolina. Re
spondent, Virginia-Carolina Hardware Company, is a corporation 
organized and existing under and by virtue of the laws of the State 
of Virginia, with an office and principal place of business located at 
1316 East l\Iain Street, in the city of Richmond, State of Virginia. 

PAR.~3. Respondent, Globe Crayon Co., Inc., is a corporation or
ganized and existing under and by virtue of the laws of the State 
of New York, with an office and principal place of business located 
at 383 Third A venue, in the city of Brooklyn, State of New York. 
Respondent, E. V. Crandall Oil & Putty Mfg. Co., Inc., is a corpora
tion organized and existing under and by virtue of the laws of. the 
State of New York, with an office and principal place of business 
located at 1105 Metropolitan Avenue, in the city of Brooklyn, State 
of New York. Respondent, Chas. F. Baker & Co., Inc., is a corpora
tion organized and existing under and by virtue of the laws of the 
State of Massachusetts, with an office and principal place of business 
located at 113 State Street, in the city of Boston, State of Massachu
setts. Respondent, Keystone Emery Mills, is a corporation organized 
and existing under and by virtue of the laws of the State of Pennsyl
vania, with an office and principal place of business located at 4329 
Paul Street, Frankford, in the city of Philadelphia, State of Penn
sylvania. Respondent, J as. Corner & Sons, is a sole proprietorship, 
owned by James A. Reilly, sole proprietor, with an office and principal 
place of business located at 438 North ~"ront Street, in the city of 
Baltimore, State of Maryland. 

PAR. 4. Said respondent, Oliver Brothers, Inc., is engaged in the 
business of providing market information services and purchasing 
services for numerous and divers wholesalers, jobbers, merchants, and 
dealers, lo~ated in the several States of the United States, certain of 
whom are named in paragraph 2 above, and joined as respondents 
herein, and being hereinafter more particularly described and referred 
to for convenience as respondent buyers. Said respondent, Oliver 
Brothers, Inc., in the course and conduct of its business as aforesaid, 
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pursues a policy and practice of purchasing commodities, particu
larly hardware, for the wholesalers, jobbers, merchants, and dealers 
above referred to, from numerous and divers manufacturers, proces
sors and producers located in the several States of the United States, 
certain of whom are named in paragraph 3 above, and joined as re
spondents herein, and being hereinafter more particularly described 
and referred to for convenience as respondent sellers. In the course 
and conduct of its business as aforesaid, said respondent, Oliver 
Brothers, Inc., represents and acts for or on behalf of said respondent 
buyers and other buyers above mentioned generally and as a group 
or class engaged in common practices, and specifically for each and 
every named respondent buyer, in the purchase of commodities which 
are transported between and among the several States, whenever spe
cifically requested so to do, and in the manner and form specified, 
directed and ordered by said respondent buyers, and such other buyers, 
acting individually. 

PAH. 5. Said respondent buyers named in paragraph 2 above are 
each engaged in the business of buying commodities usually from 
sellers located in Stutes other than the state in which such buyers are 
located and of reselling such commodities to their customers. 

Said respondent buyers are fairly typical and representative mem
bers of a large group or class of wholesalers, jobbers, merchants, and 
dealers, all of whom have by contract subscribed to the market infor
mation services and purchasing services furnished by said respondent, 
Oliver Brothers, Inc. Said group or class embraces approximately 
300 of such dealers and is so numerous as to make it impracticable to 
specifically name each and every one of them as respondents herein 
or to bring them before the Commission in this· proceeding. All of 
said buyers are or have been engaged in similar practices to those 
hereinafter charged against the respondent buyers. 

PAR. 6. Said respondent sellers named in paragraph 3 above are 
each engaged in the business of selling commodities usually to buyers 
located in States other than the State in which said sellers are respec
tively located. Said respondent sellers are fairly typical and repre
sentative members of a large group or class of manufacturPrs, 
processors and producers, engaged in the common practice of selling 
to said respondent buyers and to other buyers of the above-mentioned 
class or group who use the purchasing services of said respondent, 
Oliver Brothers, Inc., some of their commodities in inte.rstate com
merce, in fulfillment of orders placed by said respondent, Oliver 
Brothers, Inc., at the instance and upon the request of said buyers, 
acting individually. Said group or class of said sellers comprises a 
large number of such manufacturers, processors, and producers, and 
are too numerous to be individually named herein as respondents. 
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PAR. 7. Respondent, Oliver Brothers, Inc., in the course and con
duct of its said business, receives orders to purchase commodities, 
particularly hardware, from members of said group o£ buyers, includ
ing respondent buyers, located in the various States of the United 
States, and transmits such orders to and executes the same with 
individual members of said group o£ sellers, including respondent 
sellers, who, in most cases, are located in States of the United States 
other than the State in which such buyer or buyers are located. As 
a result of the transmission of such orders by said buyers to respond
ent, Oliver Brothers, Inc., the execution of the same by said respond
ent, Oliver Brothers, Inc., at the instance and upon the request of 
said buyer or buyers, and the acceptance of said orders by said sellers 
or one or more of them, goods, wares, and merchandise, particularly 
hardware, are, in the case of each order and in a continuous succes
sion of such orders, sold and delivered by one or more of the said 
sellers to one or more of said buyers, by such means and in the man
ner stated, all of the respondents cause to be transported from one 
State to another, goods and commodities to be resold to said buyers' 
customers or to consumers. In the operations and activities referred 
to, each and every one of the respondents is engaged in interstate 
commerce, in practices which contemplate and resnlt. in the trans
portation of commodities in interstate commerce and in making sales 
and purchases which directly affect and bring about such commerce. 

PAR. 8. In the course o£ the buying and selling transactions here
inabove referred to, resulting in the delivery of commodities from 
one or more of the said sellers to one or more of said buyers, by means 
of the purchasing services of said respondent, Oliver Brothers, Inc., 
as agent for said buyers, said sellers have transmitted and paid, or 
allowed and credited and do transmit and pay, or allow and credit, 
to said respondent, Oliver Brothers, Inc., as agent or rl'presE>ntative, 
for or in behalf of, or subject to the direct or indirect control of said 
buyers, a so-called brokerage fee or commission, the amount of which 
varies bnt which is usually between 1% and 10% of the quoted sale 
price agreed upon by buyer and seller. Said respondent, Oliver 
Brothers, Inc., while acting as agent or representative, for or in 
behalf of, or subject to the direct or indirect control of said buyers

1 

has and does accept and receive such so-called brokerage fees or com
missions and has transmitted and paid over, or allowed and credited, 
and does transmit and pay over, or allow and credit, said so-called 
brokerage fees or commissions to said buyers, in the amount and to 
the extent to which such so-called brokerage fees or commissions are 
received by said respondent., Oliver Brothers, Inc., such payments to 
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the individual buyer being the amount paid by the individual seller 
in the given transaction to which such buyer is a party. 

PAR. 9. In all of said transactions respondent, Oliver Brothers, 
Inc., is the agent and representative of said buyers, acting for them 
and in their behalf, and under their direct or indirect control. In 
fact, such so-called brokerage fees or commissions are not paid and 
transmitted by said sellers to said respondent, Oliver Brothers, Inc., 
nor are the same received, held, or retained by said Oliver Brothers, 
Inc., as payment for any services rendered to said sellers by said 
Oliver Brothers, Inc., while acting as agent or representative for or 
in behalf of or subject to the direct or indirect control of said 
buyers. No services connected with such payments or grants, re
ceipts or acceptances, denominated as commissions or brokerages 
are or have been rendered to an aforesaid seller by an aforesaid 
buyer or by said agent in connection with said transactions of sale 
or purchase of goods, wares or merchandise. The payment of said 
so-called brokerage fees or commissions by said sellers to said buyers 
through the intermediary, said respondent, Oliver Brothers, Inc., 
while acting as agent or representative, for or in behalf of, or sub
ject to the direct or indirect control of an aforesaid buyer, and the 
receipt and acceptance of such so-called brokerage fees and com
missions by an aforesaid buyer from an aforesaid seller, through 
said interme.diary, in the manner and under the circumstances here
inabove set forth, is in violation of the provisions of subsection (c) 
of Section 2 of the Act described in the preamble hereof. The ac
ceptance and receipt of said so-called brokerage fees and commis
sions by said respondent, Oliver Brothers, Inc., while acting as 
agent or representative for or in behalf of or subject to the direct 
or indirect control of an aforesaid buyer, from an aforesaid seller, 
and the acceptance and receipt thereof for the use and benefit of an 
aforesaid buyer, is in violation of the terms of said statute. 

REPORT, FINDINGS .AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Octo
ber 15, 1914, entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes" as 
amended by an Act of Congress approved June 19, 1936, entitled 
"An Act to amend section 2 of the act entitled 'An Act to supple
ment existing laws against unlawful restraints and monopolies, and 
for other purposes' approved October 15, 1914, as amended (U. S. C. 
title 15, sec. 13), and for other purposes" the Federal Trade Com
mission on l\Iarch 26, 1937, issued and served its ~omplnint in this 

160451"--39--VOL.26----10 
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proceeding upon the respondents named in the caption hereof, 
charging them with violating the provisions of subsection C of sec
tion 2 of the said act as amended. After the issuance of said com
plaint and the filing of respondents' answers thereto, the taking of 
testimony and other evidence herein was waived by a stipulation 
entered into on November 5, 1937, between ,V. T. Kelley, Chief Coun
sel for the Commission and Grosvenor Calkins, attorney for Charles 
F. Baker & Co., Inc., F. L. Degener, Jr., attorney for Keystone 
Emery l\!ills, and Felix H. Levy, attorney for all the other above
named respondents, which stipulation was thereafter duly approved 
by the Commission and filed in the office of the Commission. Said 
stipulation was so executed in conformity with and as supplemental 
to a certain stipulation entered into between the said pa.rties above 
named on April 27, 1937. By the terms of the stipulations above 
referred to and in the answers to the complaint filed herein respond
ents admitted certain facts alleged in said complaint and certain 
other facts then before the Commission in this and another proceed
ing (respondents reserved, however, the right to contest this pro
ceeding upon any review before the U. S. Circuit Court of Appeals 
or the U. S. Supreme Court with respect to any conclusions of fact 
or conclusions of law draw·n herein by the Cml.1mission), and by said 
stipulations respondents agreed that the Commission might pro
ceed to dispose of this proceeding on the record. And a final hear
ing before the Commission on the said record, briefs in support of 
the complaint and in opposition thereto, and oral arguments of 
counsel aforesaid, having been waived by the stipulations aforesaid, 
and the Commission having considered the record and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
irs conclusion drawn therefrom: 

FINDINGS OF THE FACTS 

PARAGRAPII 1. Respondent Oliver Brothers, Inc., hereinafter at 
times referred to as Oliver, is a corporation organized and existing 
under and by virtue of the laws of the State of New York, with its 
office and principal place of business located at 417-421 Canal Street, 
in the city nnd State of New York. 

PAR. 2. Respondent ,V. D. Allen Manufacturing Company is a cor
poration organized and existing under and by virtue of the laws of 
the State of Illinois, with an office and principal place of business 
located at 5GG West Lake Street in the city of Chicago, State of Illi
nois. Respondent Black Hard ware Company is a corporation organ
ized and existing under and by virtue of the laws of the State of 
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Texas, with an office and principal place of business located at 2217 
Avenue B in the city of Galveston, State of Texas. Respondent 
Jacobi Hardware Company is a corporation organized and existing 
under and by virtue of the laws of the State of North Carolina, with 
an office and principal place of business located at 12 South Front 
Street in the city of ·wilmington, State of North Carolina. Respond
ent Matthews & Boucher is a co-partnership composed of 'Villiam G. 
Fisher and 'Villiam S. Johnson, with an office and principal place of 
business located at 2G Exchange Street, in the city of Rochester, 
State of New York. Respondent Charlotte Supply Company is a 
corporation organized and existing under and by virtue of the laws 
of the State of North Carolina, with an office and principal place of 
business located at 500 South Mint Street, in the city of Charlotte, 
State of North Carolina. Respondent Virginia-Carolina Hardwat·e 
Company is a corporation organized and existing under and by virtue 
of the laws of the State of Virginia, with an office and principal 
place of business located at 1316 En.st Main Street, in the eity of Rich
mond, State of Virginia. 

PAn. 3. Respondent Globe Crayon Company, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with an office and principal place of business located 
at 383 Third A venue, in the city of Brooklyn, State of New York. 
Respondent E. V. Crandall Oil & Putty Manufacturing Company1 

Inc., is a corporation organized and existing under and by virtue of 
the laws of the State of New York, with an office and principn1 place 
of busine!is located at 1105 Metropolitan A venue, in the city of Brook
lyn, State of New York. Respondent Charles F. Baker & Company, 
Inc., is a corporation organized and existing under and by virtue of 
the laws of the State of Massachusetts, with an office and principaJ 
place of business located at 113 State Street, in the city of Boston, 
State of Massachusetts. Respondent Keystone Emery Mills is a 
corporation organized and existing under and by virtue of the laws 
of the State of Pennsylvania, with an office and principal place of 
business located at 4329 Paul Street, Frankford, in the cit:y of Phila
delphia, State of Pennsylvania. Respondent James Corner & Sons 
is a sole proprietorship, owned by James A. Reilly, sole proprietor, 
with an office and principal place of business located at 438 North 
Front Street, in the city of Baltimore, State of Maryln.nd. 

PAR. 4. Respondent Oliver Brothers, Inc., is engaged in the business 
of selling a market information service and also purchasing services 
to over 300 distributing concerns scattered over the United States, 
who are principally wholesalers of automobile, electrical, radio, mill, 
machine, plumbing, steam, and hardware supplies. These distribut-
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ing concerns .are located in many cities in forty-two States of the 
United States, and in the District of Columbia, Canada and Haiti. 
Respondents named in paragraph 2 hereof are among the distributing 
concerns purchasing the market information service and the purchas
ing services of respondent Oliver Brothers, Inc., and they are repre
sentative members of the entire group, insofar as the practices 
charged in the complaint are concerned. This group will hereafter 
be referred to as buyers. In making available and providing its pur
chasing services to the said buyers, the respondent Oliver Brothers, 
Inc., agrees to and does purchase merchandise for said buyers from 
several hundred individual manufacturers, processors, importers or 
producers who are scattered over the United States. Respondent 
manufacturers, processors and producers named in paragraph 3 
hereof are representative of this entire group, all of whom in mu.king 
sales to the buyers above mentioned through respondent Oliver 
Brothers, Inc., use the same methods as the named respondents. This 
group will hereafter be referred to as sellers. 

PAR. 5. Respondent sellers are engaged in selling commodities in 
the course of interstate commerce. Respondent buyers are engaged 
in purchasing commodities in the course of interstate commerce. 
Respondent Oliver Brothers, Inc., transmits orders for merchandise 
from respondent buyers to respondent sellers, as a result of which 
commodities are shipped from sellers to buyers usually from one 
State to another. All of said respondents are engaged in interstate 
commerce in participating in the commercial transactions hereafter 
more specifically described. 

PAR. 6. Respondent Oliver Brothers, Inc. was incorpomted under 
the laws of the State of New York on July 19, 1905, and has a branch 
office in Chicago, Ill. It has a force of several salesmen who habit
ually travel throughout the United States to solicit distributing con
cerns to 'purchase the Oliver market information service and 
purchasing services. These men at times also contact manufacturers 
and processors. It also has a number of buyers and assistant buyers 
who plac~ orders for Oliver subscribers and who contact manufac
turers, processors and producers on behalf of Oliver clients. Re
spondent Oliver Brothers, Inc., often examines and tests the wares 
of such manufacturers aml producers and get descriptions of goods 
and prices, which information is sent to the Oliver subscribers. 
Oliver also furnishes to said buyers a loose-leaf price book containing 
price lists on, and sources of supply from which can be obtained, 
the majority of the types of commodities purchased and resold by 
said buyers, which said loose-leaf price book Oliver keeps current by 
the issuance of revised sheets from time to time as market prices and 
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sources o£ supply change. It is in a favorable position to furnish 
accurate, constant, regular and reliable market information service. 
It handles, through its buying operations, the goods upon which it 
reports to its clients. Among its employees are specialists who have 
devoted many years to their respective lines of merchandise and who 
are in constant contact with the markets in performing their duties 
with said respondent. 

PAR. 7. The Oliver Brothers, Inc., subscribers severally employ 
Oliver at a stipulated monthly sum ranging from $25.00 upward. 
This employment is evidenced by a contract between Oliver and the 
subscriber which is in the following form: 

OLIVER BROTHERS, INC. 
(Established 1892) 
200 Hudson Street, 

New Yorlt, N. Y. 
Resident Buyers For 

Wholesalers of 
Hardware, Iron, Steel, Metals, 

Blacksmiths, Railway, Mill 
Mining, Machinery, Engineers, 
Automobile, Electrical, Radio, 

Plumbers and Steamfitters 
Supplies 

Telephone 16 lines 

Cable Address 
Oliveleaf, New York 

Codes Used 
A. B. C. (5th Edition) llentleys 

Rudolf 1\:losse General Motors 
Lieber's Standard-Lieber's 

5 letter editlon 
Western Union Universal and 5 

letter edition 
United States Steel Corporation 

Branch Offices 
Chicago, Illinois 

59 E. Van Buren Street 

Pittsburgh, Pennsylvania 
P. 0. Box 6462 North Side Station 

Please mark your reply 
Dept. A. B. C. 

SUBJECT: CONTRACT FOR --------------------

Dear Sirs :-We hereby agree to act as your New York, Chicago and Pitts
burgh Resident Representatives in the capacity of Purchasing Agents. 

We agree to furnish you our loose-leaf Price Book and send you our General 
Service covering lines as per the subject hereof; also to send you Oliver Broth
ers' Comment Letters, letters on Market Conditions, lists of special offerings, 
and submit to you other information iq the way of prices and market informa
tion which we may consider to be of interest to you. 

We will use our best effot'ts to secure the lowest possible prices on your in
quiries or orders. We will forward to the manufacturers or parties with whom 
we have favorable arrangement such orders for merchandise as you may send 
to us. 
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Ot·ders which we may receive from you or letters which we may receive are 
to be regarded as authority to net as your Agents in connection with any trans· 
action which may transpire between us. While we will use our best efforts in 
acting as your Agent it is understood that we will not be liable for the failure 
of any manufacturer or supplier to perform his agreements or promises in con
nection with quotations or shipments. 

It is mutually agreed that all communications between us in the way of 
correspondence, Comment Letters, letters on Market Conditions or Confidential 
Price Sheets, shall be treated as strictly confidential and used ~:;olely in con
nection with your own business and shall not be divulged to other parties nor 
procured for the use of other parties. 

All business transacted between us is to be subject to satisfactory credit 
arrangements. In some instances, we secure special prices by reason of having 
the merchandise charged to our own account. 

You agt·ee to pay us for performing the services mentioned above the sum of 
$ Dollars per month, to be paid in equal monthly installments. This 
agreement shall commence and shall continue from year to year there
after without further notice but with the understanding that either of us may 
terminate this agreement at the end of any period of one year after date by 
giving to the other notice in writlng of an intention to do so at l{'ast sixty days 
before the end of such yearly period. 

It is agreed that upon the termination of this contract yon will return onr 
loose-leaf Price Book and Private Code. 
ACCEPTED 

OLIVER BROTHERS, INC. 

Per ----------------------
No subscriber has any exclusive right to the Oliver services, but 
they are sold to any wholesaler who wants them, subject only to the 
requirement that he has good credit rating. The Oliver services are 
quite often bought by several dealers in the same line in the same 
town. Oliver yearly buys for its subscribers from said sellers several 
million dollars worth of commodities for resale by the buyers and as 
a result of said purchases such merchandise is shipped and trans
ported from the State in which the sale is located when the order is 
plaeed into and through other States of the United States, where 
they are delivered to purchasers who are Oliver subscribers. Oliver 
receives daily from its subscribers approximately one hundred orders. 
'Vhen a subscriber forwards an order to Oliver, usually at a specified 
price Oliver transmits the order to the seller. The seller ships the 
product direct to the buyer, in most cases billing the buyer at the price 
specified in the order. The buyer in most cases makes payment direct 
to the seller. The seller then sends a commission or brokerage on the 
transaction and Oliver pays this to the buyer or credits it to his 
account. If a bnyer fails to name the purchase price, he expects to 
get the last price quoted by Oliver in its bulletin, or a lower price. 
I£ Oliver finds that the market has advanced he communicates with 
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the buyer and confirms the order at the new price before transmit
ting it to th,e seller. The buyer in some cases names the seller whose 
products are wanted, but in some cases he relies upon Oliver to trans
mit the order to some producer who will supply goods of the quality 
and standard required. 

PAR. 8. All respondent sellers have made sales of commodities 
in interstate commerce through Oliver Brothers, Inc., to respondent 
buyers and other Oliver buyers and have paid brokerage fees on 
such transactions to respondent OliYer Brothers, Inc., which broker
age fees were later paid over or credited by respondent Oliver 
Brothers, Inc., to the particular respondent buyer or other buyer. 
Uespondent Keystone Emery Mills, after the service of the complaint 
herein, discontinued the pmctice of paying OliYer Brothers, Inc., 
brokerage on sales made to the Oliver buyers through OliYer Broth
ers, Inc. All of the respondent sellers at the time of payment of 
brokerage fees to respondent Oliver Brothers, Inc., had knowledge 
of the fact that Oliver Brothers, Inc., paid such fees over to the 
buyer placing the order and to whom the goods were shipped. 

PAR. 9. The sellers from whom respondent OliYer Brothers, Inc., 
buys for its clients pay to Oliver brokerage fees at the same rate 
that they pay other brokers who sell goods for them. This rate 
ranges from 1% to 10%, but being usually from 21!2 to 5%, of the 
invqice price of the commodities sold. It is a matter of common 
knowledge in the trade that Oliver Brothers, Inc., receives these fees 
for the use of its subscribers and pays them over in their entirety to 
the buyers. Respondent Oliver Brothers, Inc., recein•s and accepts 
these brokerage fees for the use and benefit of its subscribers and 
does not claim any right, title or interest in such fees. The buyers 
receive and accept these brokerage fees from respondent Oliver 
Brothers, Inc., and know that they are to receive them at the time 
they place orders for merchandise for execution by Oliver. The 
OliYer buyers, by reason of the fact that they receive the brokerage 
fees paid to Oliver, get a lower price on commodities, purchased 
through Oliver from the sellers than other buyers who are not 
members of the Oliver organization get on similar goods in like 
quantity bought direct from said sellers. 

PAR. 10. In all of the purchasing transactions which the respondent 
Oliver Brothers, Inc., executes for its buyers, Oliver Brothers, Inc., 
is the agent and representative of the buyer, and acts in fact for 
such buyer and in his behalf, and is subject to his control, insofar 
as sueh purchasing transaction is concerned. Said respondent 
Oliver Brothers, Inc., in such purchasing transactions is neither the 
agent nor representative of the seller nor does it act for or in behalf 
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or is it under the control of such seller. Such services as respondent 
Oliver Brothers, Inc., may render to the seller in selling his com
modities are incidental to the particular purchase and sale transac
tion, and if any services are so rendered by Oliver in connection 
with the sale or purchase of such commodities, such services are 
donated by Oliver Brothers, Inc., to the seller. There is not, in fact, 
any payment of brokerage commissions made by any of respondent 
sellers to respondent Oliver Brothers, Inc., which is not intended :for 
the buyer and which does not reach the buyer. Such brokerage 
commissions, being intended for the buyers, are not in fact paid in 
satisfaction of any contractual or other indebtedness due from the 
seller to respondent Oliver Brothers, Inc., for services rendered, or 
otherwise. These payments, in effect are actually made :from the 
seller to the buyer and the buyer receives a discount in price equiva
lent to the brokerage fee paid to him. Respondent buyers render no 
service to respondent sellers in connection with the purchase of com
modities through respondent Oliver Brothers, Inc. Respondent 
buyers render no service to respondent Oliver Brothers, Inc., in con
nection with the purchase of goods, wares and merchandise made 
for them by said respondent Oliver Brothers, Inc. 

PAR. 11. The contract between respondent Oliver Brothers, Inc. 
and its subscribers is construed by the parties thereto as being a 
contract for the sale and purchase of the Oliver market information 
service with a privilege extended to the buyers of using the Oliver 
purchasing services at their option. The buyers pay the monthly 
fee stipulated in the contract for the market information service. 
The buyers exercise their option to use the purchasing services of 
Oliver Brothers, Inc. in order to secure a discount in price from the 
current market price and the buyers when purchasing commodities 
through Oliver compute the net price at which the purchase is made 
as being the quoted price less the fee or commission paid by the 
seller as brokerage to Oliver and by Oliver transmitted to them. 
The buyers, in their bookkeeping, do not treat the brokerage fees 
and commission received from respondent Oliver Brothers, Inc. as 
being an offset to the monthly fee paid by them to Oliver. The 
amount of the monthly fee paid by the buyers to Oliver is fixed 
at the time the contract is made, but the amount of the brokerage 
fees and commissions which may be received by a given buyer from 
the utilization of the Oliver purchasing services is unknown and 
incapable of ascertainment at the time the contract is entered into. 

PAR. 12. All payments of brokerage :fees made by respondents as 
hereinabove set forth are made as a part of a general plan or scheme 
which contemplates and results in payment of brokerage fees from 
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the seller to the buyer through the respondent Oliver Brothers, Inc., 
and which enables the buyers to secure discounts in price from the 
sellers under the guise of brokerage payments. 

CONCLUSION 

The Commission concludes that the respondents Globe Crayon 
Company, Inc., E. V. Crandall Oil & Putty Manufacturing Com
pany, Inc., Charles F. Baker &. Company, Inc., Keystone Emery 
.Mills anu James Corner & Sons, have violated and are violating 
Subsection C, section 2 of the Clayton Act as amended, by paying 
fees and commissions as brokerage to respondent Oliver Brothers, 
Inc., in the sale of commodities to respondent buyers and other buy
ers, with knowledge of the fact that such fees and commissions were 
and are intended to be and were and are being paid over by said 
respondent Oliver Brothers, Inc. to said buyers. 

The Commission further concludes that respondents ,V. D. Allen 
Manufacturing Company, Black Hardware Company, Jacobi Hard
ware Company, Matthews & Boucher, Charlotte Supply Company 
and Virginia-Carolina Hardware Company have violated and are 
violating the provisions of Subsection C, section 2 of the said statute, 
by receiving and accepting fees and commissions paid as brokerage 
by said respondent sellers and other sellers, in connection with the 
purchase of commodities by said buyers through respondent Oliver 
Brothers, Inc. 

The Commission further concludes th•t respondent Oliver 
Brothers, Inc. has violated and is violating the provisions of subsec
tion C, section 2 of said statute, by receiving such fees and commis
sions as brokerage from respondent sellers and transmitting and 
paying over the same to respondent buyers; further, that snid re
spondent Oliver Brothers, Inc. is the instrumentality and means by 
which respondent sellers unlawfully are enabled to make payment 
of such fees and conm1issions as brokerage to respondent buyers, 
and by which respondent buyers are enabled to receive and accept 
the same. 

The Commission further concludes that the violations of said 
statute referred to are in pursuance of a general plan •and scheme 
whereby fees and commissions paid by the sellers are made available 
to and transmitted to the buyers. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answers of the 
respondents and the stipulations as to certain facts entered into by 
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counsel for the Commission and said respondents, in which stipula
tions and answers respondents admitted certain facts contained in the 
said complaint and certain other facts before the Commission in this 
and another proceeding and waived formal hearings herein and 
agreed that without further evidence or other intervening procedure 
the Commission might proceed to dispose of this proceeding. And 
the Commission having made its findings as to the facts and its con
clusion that said respondents had violated and were violating the 
provisions of subsection C, section 2 of an Act of Congress approved 
October 15, 1914, entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes" as 
amended by an Act of Congress approved June 19, 1936, entitled 
"An Act to amend section 2 of the act entitled 'An Act to supplement 
existing laws against unlawful restraints and monopolies' approved 
October 15, 1914, as amended (U.S. C. title 15, sec. 13), and for other 
purposes." 

It is ordered, That respondents Globe Crayon Company, Inc., E. V. 
Crandall Oil & Putty Manufacturing Company, Inc., Charles F. 
Baker & Company, Inc., Keystone Emery Mills and James Corner & 
Sons, and their officers, representatives, agents and employees, in con
nection with the offering for sale, sale and distribution of commodi
ties in interstate commerce or in the District of Columbia, do forth
with cease and desist from paying or granting to respondent Oliver 
Brothers, Inc. any fee or commission on sales of commodities, as 
brokerage or as an al~wance in lieu thereof, which fee or commis
sion is intended to be paid over or which is in fact subsequently to 
be paid over, in whole or in part, by said respondent Oliver Brothers, 
Inc. to any purchaser of such commodities. 

It is further ordet·ed, That respondents W. D. Allen Manufactur
ing Company, Black Hardware Company, Jacobi Hardware Com
pany, Matthews & Boucher, Charlotte Supply Company and Vir
ginia-Carolina Hardware Company, and their officers, representa
tives, agents and employees, in connection with the purchase of com
modities in interstate commerce or in the District of Columbia, do 
forthwith, cease and desist from accepting or receiving from respond
ent Oliver Brothers, Inc., any fee or commission which has been 
paid or granted to said Oliver Brothers, Inc., as brokerage or as an 
allowance in lieu thereof, by a seller of commodities on sales made 
by such seller to said respondents. 

It is further ordered, That respondent Oliver Brothers, Inc., its 
officers, representatives, agents, and employees, in connection with 
the purchase or sale of commodities in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 
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1. Receiving or accepting any fee or commission, as brokerage or 
as an allowance in lieu thereof, from any seller of commodities, which 
fee or commission is intended to be paid over to the purchaser of 
such commodities, or which is to be applied for the use and benefit 
of such purchaser; 

2. Paying or granting to any purchaser of commodities any fee or 
commission received or accepted by said Oliver Drothers, Inc., as 
brokerage or an allowance in lieu thereof, from the seller of such 
commodities. 

It is further ordered, That the respondents and each of them shall 
within 90 days after service upon them of this order file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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IN THE MATTER OF 

WORTHMORE SALES PROMOTION SERVICE, 
INCORPORATED 

COMPLAINT, FINDINGS, AND ORDER IN RE:}ARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF' CONG.RF.~S APPROVED SEPT. 26, 1914 

Docket 2946. Complaint, Oct. 15, 1936-DeciBion, Jan. 4, 1938 

\Vhere a corporation engaged in manufacture and printing of sales promotion 
or trade cards, arranged for recording or punching out thereon purchases of 
customers or consumers to whom distributed, and in sale and distrilmLion 
thereof to retail merchants in the various States, in competition with con
cerns making and distributing trading stamps and other trade booster 
cards which did not involve lot or chauce feature, and including 99¢ and 
other price concession cards and premium coupons-

Sold, distributed, and supplied cards, as aforesaid described, so def'igued and 
arranged as to confer upon the customer-holders of such used-up or punched
out cards amounts in traue ranging from 20¢ to $5.00 or $10.00, in accord
ance with concealed legend under card's secret panel and particular style
of card employed, and furnished therewith, to retail merchant customers, 
various display posters and advertisements and card punch, for their use 
in distributing and making use of such eards, and thereby knowingly sup
plied to and placed in the hands of others means of operating lotteries, 
games of chance, and gift enterprises in the use, without altcmtlon or 
rearrangement, of such cards, sales booster plans or schemes, in competi
tion with those who 'are opposed to such methods and refrain therefrom; 

With effect of inducing many of the consuming public to deal with or purchase 
merchandise from retailers using its aforesaid cards in preference to those 
using sales booster plans or schemes or devices which have connE"cted 
therewith no element of lot or chance, and with result that many retailers 
were induced to buy its said cards in preference to those of competitors, 
such refraining competitors as aforesaid were thereby put to compt>titive 
disadvantage, sale of comp!'ting salE's plans or sales promotion schem('S or 
premium cards or coupons by competitors was injuriously affected, to the
prejudice and injury of the public and competitors, and there was a restraint 
upon and a detriment to the freedom of fair and legitimate competition: 

lleld, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition. 

Before llfr. Miles J. Furnas, trial examiner. 
Mr. Henry 0. Lank and Mr. P. 0. Kolinski for the Commission. 
Nash & Donnelly, of Chicago, III., for respondent. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that 'Vorthmore 
Sales Promotion Service, Incorporated, a corporation, hereinafter 
referred to as respondent, has been and is using unfair methods of 
competition in commerce, as "commerce" is defined in said act of 
Congress, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

PARAGRAPH 1. The respondent, 'Vorthmore Sales Promotion Serv
ice, Incorporated, is a corporation organized and operating under the 
laws of the State of Illinois, with its principal office and place of 
business located at 6256 Champlain A venue, Chicago, Ill. The 
respondent is now and for more than one year last past has been 
engaged in the manufacture of sales promotion cards and in the sale 
and distribution thereof to retail merchants, located at points in the 
various States of the United States, and causes and has caused its 
said products, when so sold, to be transported from its principal 
plaee of business in the city of Chicago, State of Illinois, to pur
chasers thereof in other States of the United States at their respec
tive places of business; and there is now, and has been for more than 
one year last past, a course of trade and commerce by said respond
ent in such sales promotion cards between and among the States of 
the United States. In the course and conduct of said business, 
respondent is in competition with other corporations and with part
uerships and with individuals engaged in the manufacture of sales 
promotion cards, trade cards, discount cards, premium cards, 
coupons, and trading stamps, and in the sale and distribution thereof 
in commerce between and among the various States of the United 
States. 

PAn. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold cards so designed 
and arranged as to involve the use of a lottery scheme or gift enter
prise when used by retail merchants in promoting and increasing 
sales of their merchandise to the consuming public. 

The respondent manufactures and distributes several groups of 
sales promotion cards, but they all involve the same lottery scheme 
or gift enterprise and vary only in detail. The sales promotion cards 
in one such group are herein described for the purpose of showing 
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arrangement, design, and principle involved. On the front, such 
cards are as follows: 

5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 
16 10 

KEEP TillS TREASURE CARD 
15 YOU l\IAY WIN up to $5.00 10 

15 10 

15 10 

15 10 

15 10 
15 NO BLANKS-EVERY CARD A WINNER 10 

(Read Rules On Other Side) 
15 10 
~--------------------------------------' 

15 15 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10 

Under the secret panel is the following: 

\Vhen Properly Punched, Good for 
20 Cents 

IN TRADE 

The secret panel referred to on the said card is partially perforated 
to indicate where it may be opened, but until the said panel is opened, 
the legend thereunder is effectively concealed from the holder of the 
said card. The said legend.s under the secret panel vary in amount 
from twenty cents to five dollars. The legend under the secret panel 
is effectively concealed until the panel has been opened and the 
amount which the holder of said card will receive in trade is thus 
determined wholly by lot or chance. On the reverse or back of the 
said sales promotion cards is the following language: 

NO BLANKS-A WARDS UP TO $5.00 
These awards are given in appreciation of your patronage. When this cartl 

is fully punc~1ed, present same to us intact. We will then open the SECRE'l' 
PANEL. You will rec!'iv!' the award printed thereon ABSOLUTELY FREE. 
SHOULD YOU OPEN THE SECllET PANEJ,, THIS CARD BECOMES VOID. 

BUY ALL YOUR NEEDS FROl\I US-YOU l\IAY BE A BIG WINNER 
(MERCHANT'S ADVERTISEMENT) 

Other cards manufactured and distributed by the respondent pro
vide for recording the sale of $10.00 worth of merchandise by the 
numbers arranged around the border of the card and provide for 
the winning of amounts up to $10.00 by the legends under the secret 
panel. In some groups, the legends begin with 20 cents and go to 
$10.00, and in other groups, they begin with 40 cents and go to $10.00. 

Respondent furnishes the retail merchants with various display 
posters and advertisements to be used by said retail merchants in 
distributing and using said cards. 
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PAR. 3. The retail merchants to whom respondent sells assortments 
of said sales promotion cards, distribute the same to their customers 
and prospective customers and honor the awards as shown under the 
secret panel of said cards. One method advocated or suggested by 
respondent and used by a substantial number of retail merchant cus
tomers is as follows: The cards are distributed free to customers and 
prospective customers of said retail merchants and when purchases 
are made, punches corresponding to the amount of such purchases 
are made around the margin of said card and when all the numbers 
around the margin of said card are punched, the secret panel is 
opened and the customer is entitled to merchandise of the said mer
chant in the amount shown by the legend under the said secret panel, 
free of charge. 

PAR. 4. There are in competition with respondent, various manu
facturers and distributors of sales promotion cards, premium cards, 
price concession cards, coupons, and trading stamps, which when 
used by retail merchants do not involve a lottery scheme or gift 
enterprise. By reason of the lottery scheme or gift enterprise con
nected with the distribution and use of the respondent's said cards, 
many retail merchants are induced to purchase respondent's said 
cards in preferenee to the devices manufactured and distributed by 
respondent's eompetitors and trade is thus diverted to respondent 
from its said competitors. 

PAR. 5. The consuming public are induced to deal with or pur
chase merchandise from retail merchants, using respondent's cards 
in preference to retail merchants using the devices of respondent's 
competitors, because of the lottery scheme or gift enterprise con
nected with respondent's said cards. By reason thereof, retail mer
chants are induced to purchase respondent's said cards in preference 
to devices of respondent's competitors and trade is thus diverted 
to respondent from its said competitors. 

PAR. 6. The use by the respondent of said method in designing 
and arranging its said cards is a practice of the sort which the 
common law and eriminal statutes have long deemed contrary to 
public policy; and is contrary to an established public policy of the 
Government of the United States. The nse by respondent of said 
method has a dangerous tendency unduly to hinder competition or 
create monopoly in this, to wit: That the use thereof has a tendency 
and capacity to exclude competitors who do not adopt and use the 
same method or an equivalent or similar method involving the same 
or an equivalent of similar element of chance, lottery scheme, or gift 
enterprise. 
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Many persons, firms, and corporations who make and sell various 
cards or devices for promoting or increasing sales of retail mer
chants are unwilling to offer for sale or sell cards or devices so 
designed and arranged as above alleged or otherwise designed and 
arranged as to involve a game of chance, lottery scheme or gift 
enterprise and such competitors refrain therefrom. 

PAR. 7. The respondent, in shipping the said cards to its cus
tomers, assorts and packs them so that such customers know the 
amount of award stated under the secret panel, thus the retail 
merchants to whom respondent sells its cards are enabled to per
petrate a fraud on their customers. This practice has the capacity 
and tendency to induce and does induce retail merchants to purchase 
respondent's said cards in preference to cards or devices of respond
ent's competitors. 

PAR. 8. The aforesaid method, acts, and practices of the 
respondent are all to the prejudice of the public and respondent's 
competitot:s, as hereinabove alleged. Said method, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and di1ties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on October 15, 1936, issued and served 
complaint in this proceeding upon respondent, 'Vorthmore Sales 
Promotion Service, Incorporated, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint, and the filing of 
respondent's answer thereto, testimony and other evidence in sup· 
port of the allegations of said complaint were introduced by Henry C. 
Lank, counsel for the Commission, and in opposition thereto by John 
A. Nash, counsel for the respondent, before Miles J. Furnas, an 
examiner of the Commission theretofore duly designated by it. Said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, briefs in support of 
the complaint and in opposition thereto, and the oral argument of 
counsel aforesaid; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
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proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, "\Vorthmore Sales Promotion Serv
ice, Incorporated, is a corporation, organized and operating under 
the laws of the State of Illinois, with its principal office and place 
of business located at 6256 Champlain Avenue, Chicago, Ill. The 
respondent is now, and for two years last past has been, engaged in 
the manufacture and printing of sales promotion cards or trade cards, 
and in the sale and distribution thereof to retail merchants located 
.at points in the various States of the United States, and causes, and 
has caused, its said product, when so sold, to be transported from 
its principal place of business in the city of Chicago, State of Illinois, 
to purchasers thereof in other States of the United States at their 
respective places of business, and there is now, and has been for two 
years last past, a course of trade and commerce by said respondent in 
such sales promotion cards or trade cards between and among the 
States of the United States. 

P .AR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells, and has sold, cards so designed 
and arranged as to involve the use of a lottery scheme or gift enter
prise when used by retail merchants in promoting and increasing 
sales of the merchandise of such retail merchants to the consuming 
public. The respondent, at the time it commenced business, manu
factured and distributed a sales promotion or trade card, the front 
(Jf which was substantially as follows: 

5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 
15 KEEP THIS TREASURE CARD 10 

15 YOU MAY WIN up to $5.00 10 

15 10 

15 10 

15 10 

15 10 
15 NO BLANKS-EVERY CARD A WINNER 10 

(Read Rules On Other Side) 
15 10 
~--------------------------------------' 

15 15 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10 

Under the secret panel Is the following: 
When Properly Punched, Good for 

20 Cents 
IN TRADE 

160451"--39--VOL.26----17 
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The secret panel referred to on the said card was partially perfo
rated to indicate where it might be opened, but until said panel was
opened, the legend thereunder was effectively concealed from the 
holder of said card. The said legends under the secret panel varied 
in amount from 20¢ to $5.00. Thus, the amount which the holder of 
said card would receive in trade was determined wholly by lot or 
chance. 

On the reverse or back of said sales promotion cards was the fol
lowing: 

NO BLANKS-A WARDS UP TO $5.00 

These awards are given in appreciation of your patronage. When this card: 
is fully punched, present same to us intact. We will then open the SECRET 
PANEL. You will receive the award printed thereon ABSOLUTELY FREE. 
SHOULD YOU OPEN THE SECRET PANEL, THIS CARD BECOMES VOID. 

BUY ALL YOUR NEEDS FROM US-YOU MAY BE A BIG WINNER 

(MERCHANT'S ADVERTISEMENT) 

This particular card was discontinued some time prior to the tak· 
ing of testimony in this case. The respondent, however, has manu
factured and distributed, and is manufacturing and distributingr 
various cards identical in principle but varying somewhat in detail. 
On some of the cards which the respondent manufactures and dis
tributes the "secret panel" is referred to by the respondent as "mys
tery star." Other cards are referred to by respondent as "play 
ball" coupons. 

Some of the cards manufactured and distributed by the respond· 
cnt provide for the recording and sale of $10.00 worth of merchan
dise by the numbers arranged around the border of the card and 
provide for the winning of amounts up to $10.00 by the legends under 

·the secret panel. In some groups, the legends begin with 20¢ aml 
go to $10.00 and in other groups they begin with 40¢ and go to $10.00. 

Respondent furnishes its retail merchant customers with various 
display posters and advertisements to be used by said retail mer
chants in distributing and using said cards, and also furnishes sueh 
customers with a punch for punching or cancelling the numbers ar·· 
ranged around the border of the said cards. 

The retail merchants to whom respondent sells, and has sold, as
sortments of said sales promotion cards or trade cards, distribute 
the sa'lle to their customers and prospective customers, and honor 
the awards as shown under the secret panel of said cards. One 
method advocated or suggested by respondent and used by a sub
stantial number of retail merchant customers of respondent is as 
follows: The cards are distributed free to customers and prospective 
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customers of said retail merchants and when purchases are made 
numbers corresponding to the amount of such purchase are punched 
from the margin of said card and when all the numbers around the 
margin of said card are puncf1ed the secret panel is opened and the 
customer is entitled to merchandise of the said merchant in the 
amount shown by the legend under the secret panel, without audi
tional charge. 

PAn. 3. Employees or officers of concerns manufacturing and dis
tributing trading stamps and other trade booster cards not involv
ing a lot or chance feature were called as witnesses and testified in. 
this matter. The Commission finds that manufacturers and dis
tributors of trading stamps, 99¢ and other price concession cards, 
and premium coupons are in competition with the respondent and 
the business of such concerns is competitive with the business of the 
respondent. Retail merchants desiring to install some plan by which 
to boost sales of their merchandise cannot use more than one type of 
sales promotion or price concession card or coupon at the same time 
and retail merchants purchasing respondent's merchandise are not 
then in the market for other trade booster schemes or plans which 
do not involve a lot or chance feature. 

The lot or chance feature connected with respondent's cards has 
the capacity to and does induce many of the consuming public to 
deal with or purchase merchandise from retail merchants using re
spondent's cards in preference to retail merchants using the sales 
booster schemes or plans or devices of respondent's competitors which 
have connected with them no element of lot or chance and by reason 
of this last mentioned fact many retail merchants are induced to 
Purchase respondent's said cards in preference to devices or plans 
of respondent's competitors, and trade is thus diverted to respondent 
from its said competitors. 

PAR. 4. The use of respondent's cards by retail merchants by the 
Inethods described herein constitutes a lottery, game of chance, or 
gift enterprise. The Commission finds that competitors of respond
ent are opposed to such methods and refrain therefrom. Such com
Petitors are thereby put to a competitive disadvantage. 

PAn. 5. The respondent, in selling and distributing said cards, 
has knowledge that they are, and will be, used by its cust~mers in 
the operation of a lottery, game of chance, or gift enterprise. The 
respondent thus supplies to and places in the hands of others the 
Ineans of operating lotteries, games of chance and gift enterprises. 
'I'he sale and distribution of such cards by the respondent injuriously 
affects the sale of competing sales plans or sales promotion schemes 
or premium cards or coupons by competitors of respondent, and the 
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use of such methods by the respondent in the sale and distribution 
of its merchandise is prejudicial and injurious to the public and to 
respondent's competitors, and is a restraint upon, and a detriment 
to, the freedom of fair and legitimate competition. 

PAR. 6. The assortments purchased from the respondent by retail 
dealers are usually of 500 cards, although it is not unusual for a 
merchant to purchase an assortment consisting of 1,000 cards and 
while the exact extent of respondent's business was not shown, an 
officer of the respondent was called and testified as a witness, and 
the Commission finds that respondent had approximately 125 part
;time salesmen and that at the time of the hearing respondent was 
.receiving from 350 to 400 orders per month; that respondent's cus
tomers are located in practically all of the States of the United 
States. 

CONCLUSION 

The aforesaid acts and practices of respondent, 'Vorthmore Sales 
Promotion Service, Incorporated, are to the prejudice of the public 
and of respondent's competitors, and are unfair methods of compe
tition in commerce and constitute a violation of Section 5 of an Act 
of Congress approved September 26, 1914, entitled "An Act to cre
ate a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent, testimony and other evidence in support of the allegations 
of the complaint and in opposition thereto taken before Miles J. 
Furnas, !J.n examiner of the Commission theretofore duly designated 
by it, briefs of counsel filed herein and oral arguments of Henry C. 
Lank, counsel for the Commission, and John A. Nash, counsel for the 
respondent, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro
visions of an Act of Congress approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

It is ordered, That the respondent 'Vorthmore Sales Promotion 
Service, Incorporated, its officers, representatives, agents, and em
ployees, in connection with the offering for sale, sale and distribu
tion of sales promotion cards or trade cards in interstate commerce, 
do cease and desist from.: 
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1. Selling and distributing sales promotion cards so designed 
that their use by retail merchants constitutes or may constitute the 
operation of a lottery, game of chance, or gift enterprise; 

2. Supplying to or placing in the hands of retail merchants or 
others sales promotion cards or sales booster plans or schemes which 
are used or which may be used without alteration or rearrangement to 
conduct a lottery, game of chance, or gift enterprise when distributed 
to the consuming public. 

It is further ordered, That the respondent shall, within 30 days 
after the service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist hereinabove 
set forth. 
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IN THE 1\iATTER OF 

T. G. COOKE, TRADING AS INSTITUTE OF APPLIED 
SCIENCE 

COMPLAINT, FINDINGS, AND OR!>ER IN RE3ARD TO THE ALLEGED VIOLATION OF 
SEC. o OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket &731. Complaint, Feb. 27, 1936-Decision, Jan. 5, 1938 

'Vhere an individual engaged In sale of certain correspondence courses per
taining to the subject of Forensic Ballistics, as commonly known, and con
sisting of three lessons which purported to tell the police officer proper 
things to do and not to do at scene of crime, correct scientific procedure 
for examination of firearms and bullets in police laboratories, together 
with list of necessary equipment for laboratory work, and, finally and 
third, to tell expert In firearms identification how to conduct himself in 
court, with statement of questions which would be asked by the lawyers 
and certain citations from available authorities, Federal and State; in 
advertising his aforesaid courses in numerous newspapers, magazines, and 
other periodicals of general circulation throughout the United States-

Represented to purchasing public that the same were full and complete courses 
of instruction in "Finger Print Work, Bertillon Identification, Photography, 
Ballistics and Secret Service Intelligence," facts being they were neither 
full and complete courses of instruction In Ballistics nor In Forensic 
Ballistics, but constituted, at most, incomplete outlines of latter subject 
as commonly known, and contained very little, if any, information of value 
to one desiring to become acquainted with former; 

With effect of misleading purchasing public into erroneous belief that said 
representations were true, and into purchasing its said courses of instruc
tion In reliance thereon, and with capacity and tendency to mislead and 
deceive substantial number of purchasing public into erroneous belief that 
all of its said representations were true and into purchase of a substantial 
amount of its said product on account of such beliefs, induced as aforesaid, 
and with result that trade was diverted to it from those engaged in sale 
and distribution of courses of instruction prepared, i!ltended and sold for 
substantially same purpose and use and who truthfully advertise their 
products; to the injury of competitors In commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before 11fr. W. 1V. Sheppa:rd, trial examiner. 
Mr. T. H. J(ennedy and lb. Floyd 0. Oolli'M for the Commission. 
JJ!r. Gu._~tav E. Beerly, of Chicago, Ill., for respondent. 

COM"PLAINT 

Pursuant to the provisions of an Act o£ Congress, approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and £or other purposes," the 
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Federal Trade Commission, having reason to believe that T. G. 
Cooke, hereinafter referred to as respondent, has been and now is 
using unfair methods of competition in commerce as "commerce" is 
defined in said act, and it appearing to the Commission that a pro
-ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows : 

PARAGRAPH 1. Respondent acting individually and doing business 
under the trade name of "Institute of Applied Science," maintains his 
<>ffice and principal place of business at 1920 Sunnyside Avenue, in 
the city of Chicago, State of Illinois. 

PAR. 2. Respondent is now, and has been for more than one year 
last past, engaged in conducting a business commonly known as a 
-correspondence school, which consists of the sale and delivery by 
mail, and by other means of transportation, of certain courses of 
instruction to subscribers or purchasers thereof located in States 
<>ther than the State of Illinois. After the said courses of instruc
tion have been subscribed for or purchased, the respondent ships or 
eauses to be transported from his principal place of business in the 
eity of Chicago, State of Illinois, the printed matter, examination 
questions, charts, information and paraphernalia comprising the said 
eourse of instruction to the purchasers thereof located in States other 
than the State of Illinois. Said subscribers or purchasers are mem
bers of the general public and are hereinafter referred to as stu
dents. In the course and conduct of his business, as aforesaid, re
spondent is in substantial competition with other individuals, corpo
rations, partnerships, and firms engaged in the sale and shipment in 
interstate commerce, by mail and other means of transportation, of 
courses of instruction to subscribers or purchasers thereof located in 
the various States of the United States. 

PAR. 3. In the course and conduct of his business, as heretofore 
described and alleged, the respondent caused to be prepared and 
printed a textbook containing a series of three lessons which he en
titled "FORENSIC BALLISTICS The Science of Examining Guns 
and Ammunition in Crimes" and advertised, used and referred to 
the same, in connection with soliciting the sale of, and in selling a 
eomplete course of instruction in finger printing, as follows: "Low 
Tuition Rates Still in Effect, Include Secret Service, Bertillon, 
Photography and Ballistics Courses," and in aid of his said business, 
and in soliciting such sale, and in selling said course of instruction, 
and for the purpose of inducing persons to enter into contracts with 
him to enroll as students with him for this course of instruction, 
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the respondent further, in his advertising literature, among other 
things, stated and represented: 

I am offering my com{}lete course in Finger Print Work, including, the 
complete Finger Print Outfit, and all the other allied courses complete, for only 
$70, payable $5 down and $5 per month for thirteen months. 

This is indeed a low rate and is a real bargain for anyone interested in 
getting into this work. Of course, if you enroll under the $70.00 price that iS· 
all you will ever have to pay. .After you are enrolled the price to you cannot 
be raised. 

and further, in connection therewith, the following: 
When I receive your enrollment, I will send you our complete courses ill! 

Secret Service, Bertillon Work, Photography and Ballistic Lessons without 
any additional charge. 

when in truth and in fact the said textbook does not deal with the 
science of "Ballistics" and the instruction so advertised and im
parted to students does not relate to that science, and when in fact 
it contains many absurd and misleading statements as applied to the 
science of ballistics and to a ballistician, and when the subject matter 
of said textbook deals merely witl~ a very sketchy and meagre outline 
of some of the basic principles of firearms identification and not with 
the science of "Ballistics," which is the science that deals with the· 
impact, path and velocity of projectiles. 

PAR. 4. The use of the word "ballistics," in soliciting the sale of,. 
and in selling and furnishing said textbook and said course of 
instruction, as heretofore described and alleged, is false and mis
leading and has the tendency anu capacity to confuse, mislead, and 
deceive prospective students and in fact does deceive prospective stu· 
dents and induce them to enroll and subscribe for respondent's said 
course, or courses, and has caused students to purchase respondent's 
said course, or courses, in such erroneous belief, and thereby unfairly 
diverts trade to respondent from his said competitors, engaged in 
the sale in interstate commerce of like or similar courses of instruc
tion, and who do not make such misrepresentation or misuse of the 
word or term "ballistics" in selling such course, or courses, in the 
manner heretofore described and alleged in paragraph 3 herein; 
and, thereby substantial injury is done by respondent to substantial 
competition in interstate commerce. • 

PAR. 5. The acts, methods, and practices of respondent, as herein
above alleged, described and set forth, are to the injury and preju
dice of the public and to respondent's competitors, and constitute 
unfair methods of competition in interstate commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
:sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on February 27, 1936, issued and served its 
-complaint in this proceeding upon respondent, T. G. Cooke, doing 
business under the trade name and style of Institute of Applied 
.Science, charging him with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of respondent's answer 
thereto, testimony and other evidence in support of the allegations 
<lf said complaint were introduced by Thomas G. Kennedy, attorney 
for the Commission, before W. W. Sheppard, an examiner of the 
Commission, theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Gustav E. Beerly, attorney for 
the respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commis
:sion on the said complaint, the answer thereto, testimony and other 
-evidence, brief in support of the complaint, respondent's attorney 
having advised the Commission that no brief would be filed on behalf 
<lf the respondent and no oral argument would be requested, and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
<lf the public, and makes this its findings as to the facts and its con
clusions drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. T. G. Cooke, acting individually, has been and is 
now conducting a business known as a correspondence school. Re
spondent conducts said business under the trade name of Institute of 
Applied Science. For the purpose of conducting said business under 
said trade name respondent maintains an office and place of business 
.at 1920 Sunnyside A venue, in the city of Chicago, State of Illinois. 
Said business consists of the sale and distribution of courses of in
struction to subscribers or purchasers thereof, located in the various 
States of the United States. When respondent makes a sale of said 
~ourses of instruction, he causes the same to be shipped and trans
ported from his place of business in the city of Chicago, State of 
Illinois, to the purchasers thereof located in various States of the 
United States other than the State of Illinois. Respondent does now, 
and has for a number of years last past, maintained a constant cur-



230 FEDERAL TRADE COl\!1\:IISSION DECISIONS 

Findings 26 F. T. C'. 

rent of trade and commerce in said courses o£ instruction among and 
between the various States o£ the United States and the District of 
Columbia. 

PAR. 2. There are now and have been for a number of years, num
erous other individuals and numerous corporations, firms, and part
nerships, engaged in the business of selling and transporting in in
terstate commerce, courses o£ instruction similar to the courses sold 
and distributed by respondent, and which courses of instruction are 
sold and distributed for similar purposes for which respondent's: 
courses of instruction are sold and distributed, and which are sold 
to the same class of purchasers to whom respondent sells his courses 
of instruction. 

PAR. 3. Respondent, in selling and offering for sale his courses of 
instruction, advertises in numerous newspapers, magazines, and 
other periodicals, of general circulation throughout the United 
States, and in said advertising, among other things, represents: 

I am offering my complete course in Finger Print Work, including the Com
plete Finger Print Outfit, and all the other allied courses complete, for only 
$70, payable $5 down and $5 per month for thirteen months. 

This is indeed a low rate and is a real bargain for anyone interested in 
getting into this work. Of course, if you enroll under the $70 price that Is 
all you will ever have to pay. After you are enrolled the price to you can
not be raised. 

When I receive your enrollment, I will send you our complete courses in 
Secret Service, Bertillon Work, Photography and Ballistic Lessons without 
any additional charge. 

Furnish you with a full and complete course of instructions in FINGER 
PRINT WORK, BERTILLON IDENTIFICATION, PHOTOGRAPHY, BALLIS
TICS .AND SECRET SERVICE INTELLIGENCE. 

By said statements in said advertising respondent represents to the 
purchasing public that the courses of instruction sold by respondent 
are full and complete courses of instruction in Finger Print Workt 
Bertillon Identification, Photography, Ballistics and Secret Service 
Intelligence. 

PAR. 4. The terms "Ballistics," '"Forensic Ballistics," and "Fire
arms Identification" have distinct different technical meanings but 
they are generally used interchangeably by the general public, and 
very often by technicians and experts. To the layman and general 
public the terms are practically synonymous. 

Said courses of instruction sold by respondent consist of three 
lessons. Lesson No. 1 purports to tell the police officer the proper 
things to do and the things not to do at the scene of a crime. Lesson 
No. 2 purports to tell police officers the correct scientific procedure 
for the examination of firearms and bullets in their laburatories, and 
this lesson lists the necessary equipment for laboratory work. Lesson 
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No. 3 purports to tell the expert in firearms identification how to 
conduct himself in court and what questions will be asked by the 
lawyers on both sides and gives certain citations from available au
thorities, both Federal and State. 

PAR. 5. The representations made and being made by respondent 
in selling and offering for sale said courses of instruction, wherein 
respondent represents the courses to be full and complete courses in 
ballistics, or forensic ballistics, are false and misleading. Said rep
resentations had, and now have, the tendency and effect to, and did, 
and do, mislead the purchasing public into the erroneous belief that 
said representations are true and lead them into purchasing respond
ent's courses of instruction relying upon said representations. In 
truth and in fact the courses sold by respondent are not full and 
complete courses of instruction in ballistics, neither are they full 
and complete courses of instruction in forensic ballistics. Insofar 
as the subjects of ballistics and forensic ballistics are concerned, re
spondent's courses are far from complete. The most that can be 
said of them is that they are incomplete outlines of what is com
monly known as forensic ballistics and contain very little, if any, 
information which would be of value to one desiring to become 
acquainted with the science of ballistics. 

PAR. 6. The statement and representations made by respondent in 
dt>scribing the courses of instruction and the contents of same had, 
and now have, a capacity and tendency to mislead and deceive a sub
stantial number of the purchasing public into the erroneous belief 
that all of the said representations are true, and into the purchase of 
a substantial amount of respondent's product on account of such 
beliefs induced by the respondent's representations as above set out. 
As a result thereof, trade has been diverted to respondent from in
dividuals and from firms, corporations, and partnerships likewise 
engaged in the business of selling and distributing courses of in
struction, prepared, intended, and sold for substantially the same 
purpose and use for which respondent's courses of instruction are 
sold, and who truthfully advertise their products. As a consequence 
thereof, injury has been, and is now being, done by respondent to 
competitors in commerce among and between the various States 
of the United States and the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of respondent, T. G. Cooke, trad
ing under the style and firm name of Institute of Applied Science, 
are to the prejudice of the public and of respondent's competitors, 
and constitute unfair methods of competition in commerce, within 
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the intent and meaning of Section 5 of an Act of Congress, ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent, testimony and other evidence taken before W. W. Shep
pard, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto by Thomas H. Kennedy, counsel for the Commission, 
and by Gustav E. Beerly, counsel for respondent, and brief filed 
herein by Floyd 0. Collins, counsel for the Commission, counsel 
for the respondent having advised the Commission that no brief 
would be filed in behalf of respondent and that no oral argument 
was desired, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro
visions of an Act of Congress approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

It is ordered, That the respondent, T. G. Cooke, an individual, 
trading as Institute of Applied Science, his representatives, agents, 
and employees, in connection with the offering for sale, sale and 
distribution of his courses of instruction in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from 
representing directly or indirectly : 

1. That said courses of instruction are full and complete courses 
in the science of ballistics, or 

2. That said courses of instruction are full and complete courses 
in the science of forensic ballistics. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re
port in writing setting forth in detail the manner and form in which 
he has complied with this order. 
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IN THE MATTER OF 

HARRY WEINBERG, TRADING AS NU-ART TAILORING 
COMPANY 

COMPLAINT, FINDINGS, AND O"RDgR IN REGARD TO THE ALLEGED VIOLATION OF' 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3256. Oornplaint, Oct. 30, 1937-Decision, Jan. 5, 1938 

Where an individual engaged in offer and sale of men's clothing through travel
ing salesmen or agents, whom he equipped with order blanks for taking 
measurements of each purchaser and with samples of materials fol' pur
chasers' selection as to color, weave, and quality, and who recorded such 
selections, along with purchasers' measurements on aforesaid blanks awl 
forwarded orders, and were comr1ensated by deposit required of pur
chaser at such time, and, as thus engaged, in substantial competition with 
others likewise engaged in selling and distributing men's clothing in inter
state commerce, and with many who likewise sell their clothing thrOtigh 
salesmen or agents and have not adopted the below described acts, prac
tices, and methods-

(a) Represented and implied to prospective purchasers that be would make 
for and deliver to them made-to-measure or tailor-made garments and gar
ments made from material of tbe color, weave and quality selected by 
them from the samples exhibited by his said salesmen or agents, facts 
being garments delivered, in many cases, were not tailor-made, as under
stood by purchasing public, but "ready-made" or "hand-me-down" clothes 
previously made without regard to individual measurements of purchac;er 
to whom thPy were eventually sold, garments, in some instances in which 
in fact made to individual measurements of purchaser, did not fit in same 
manner as made-to-measure or tailor-made garments, or at all, or with 
any reasonable relation to individual to whom they were delivered, due to 
lack of experience and skill on part of salesman or agent in making aud 
taking mPasurements, etc., or lack of skill on part of workman maldng 
the clothing, and, in many instances, were so cut and constructed that it 
was not possible for expert tailors to alter them so as to fit the purchaser, 
and, In many instances, garments were made from material which was dif
ferent in color and weave from, and substantially inferior in quality to, 
material selected by customer; 

(b) Represented, from time to time, to prospective purchasers, that delivery of 
the garment ordered would be made to purchaser by one of l1is salesmen 
or agents in person, so as to alford former opportunity to inspect the same 
as to material from which made and as to its fit prior to paying balance of 
purchase money due, and, in many instances, that well-known men In 
purchaser's community had bought clothing from him and that they were 
satisfied therewith and bad indorsed the same, facts being that, in prac-· 
tically every' instance, garment was shipped to purchaser by express, cash 
on delivery for balance of purchase money, with no inspection permitted 
and with no opportunity to Inspect clothing prior to payment of such 
balance, and representation as to purchases by well-known men in particu
lar custom<>r's community were false; 



234 FEDERAL TRADE COl\11\IISSION DECISIONS 

Complaint 26F. T. C. 

(c) Represented, in many instances, that he contemplated opening a local store 
and that only a limited number of suits were being sold in the vicinity at 
greatly reduced prices for introductory and advertising purposes, and that 
no additional charge would be made for shipping, and that price paid 
included extra pair of trousers, and customer would be extended privilege 
of making payment for garment ordered on installment plan, facts being 
such various representations as above set forth, as variously made fr•JW 
time to time, were each and all false; and 

(d) Failed and refused to deliver to purchasers making complaint to him by 
reason of garments' failure to fit or his failure to make same from materinl 
selected by purchaser, or for any other reason, garment that would fit, 
made from material selected, and refused to return to purchaser entire 
amount of purchase price paid; 

With effect of misleading and deceiving many purchasers and causing them 
erroneously to believe that garments sold by him were made-to-measure 
or tailor-made clothing, as understood by purchasing public, and that they 
would be made from materials selected by purchaser from samples sub
mitted by salesmen or agents, and be delivered by person taking order, 
with inspection permitted prior to payment of balance, and that other 
representations above set out were true, and that promises made by him 
would be fulfilled, and of thereby giving him an unfair advantage over 
his competitors through causing many prospective purchasers to buy 
clothing from him in Interstate commerce, in preference to purchasing 
same from competitors who have not resorted to such acts and practices; 
to their substantial injury and that of public: 

Jleld, That such acts and practices were to the prejudice of the public ami 
competitors and constituted unfair methods of competition. 

11-fr. Joseph 0. Fehr for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Harry 
Weinberg, trnding and doing business under the name Nu-Art Tailor
ing Company, hereinafter referred to as respondent, has been and is 
using unfair methods of competition in commerce, as "commerce" is 
defined in said act, and it appearing to said Commission that a pro
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent Harry 'Weinberg is an individual 
engaged in the business of offering for sale and selling men's cloth
ing through salesmen or agents who travel throughout the United 
States solicting and accepting orders for such clothing. Respondent 
has his office and principal place of business at 818 Broadway, New 
York, N.Y. 
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Respondent causes his said clothing, when sold, to be transported 
from his said place of business in the city of New York, N. Y., into 
and across the several States of the United States to the purchasers 
thereof located at various points in the said several States of the 
United States, other than the State of New York, and in the District 
Qf Columbia. 

Respondent, in the course and conduct of his business in said com
merce, as aforesaid, is in substantial competition with other individ
uals and with corporations, associations, and partnerships engaged 
in commerce between and among the several States of the United 
States in the business of selling and distributing men's clothing. 
Among the competitors of respondent are many who sell their cloth
ing in said commerce through salesmen or agents and who do not 
t1se the acts, practices, and methods in the sale thereof used by the 
respondent in the sale of his clothing as hereinafter alleged. 

PAR. 2. Respondent, in the course and conduct of his business, as 
:aforesaid, employs approximately twenty salesmen or agents located 
at various points in the United States to solicit and accept orders for 
his said clothing. These salesmen or agents are equipped by the 
respondent with order blanks, containing spaces for the taking of 
the individual measurements of each purchaser, and with samples of 
materials from which the purchasers make selections as to color, 
weave, and quality of the material from which the garment ordered 
is to be made. The prices at which said clothing is sold vary accord
ing to the quality of the material selected, and the said salesmen or 
agents collect from the purchasers of said clothing a substantial part 
Qf the agreed purchase price at the time that the order is accepted 
and the balance of the purchase price is to be paid when the purchase 
is delivered. 'When a salesman or agent sells a garment, such sales
man or agent takes the measurements of the purchaser and places this 
and other information regarding the weight, height, general build, 
and appearance, etc., of the purchaser, together with a number iden
tifying the material selected by the purchaser, on one of said order 
blanks and forwards the same to the respondent at his said place of 
business in New York, N. Y., where the garment ordered is pur
portedly made from the material selected to the individual measure
ments of the purchaser of the garment. 

PAR. 3. Made-to-measure or tailor-made clothing is understood by 
the trade and purchasing public generally to be and mean garments 
which are cut and made to the individual measurements of the person 
:for whom intended. In order to make a made-to-measure or tailor
made garment, as understood by the trade and purchasing public, it 
is necessary and essential that a person, experienced and skilled in 
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taking and making measurements for such garments, measure the 
person for whom the garment is to be made, so as to convey to the· 
tailor actually making the garment accurate and exact measurements 
regarding the weight, height, general build, and appearance, etc., of 
the person measured. There exists among the purchasing public the· 
belie£ that made-to-measure or tailor-made garments fit with more· 
accuracy than do garments which are not so made and there exists a 
preference on the part of a substantial portion of the purchasing 
public for made-to-measure or tailor-made garments. 

PAR. 4. Respondent, in the course and conduct of his business, and 
by the means and in the manner aforesaid, represents and implies to· 
prospective purchasers of his said clothing that he will make for, and 
deliver to, purchasers of his clothing made-to-measure or tailor-made· 
garments made from material of the color, weave, and quality selected 
by purchasers from the samples exhibited by his salesmen or agents. 
In truth and in fact, in many instances, the garments delivered by 
the respondent to purchasers are not made-to-measure or tailor-made 
garments, as that term is understood by the purchasing public, as 
hereinabove set out, but are "ready-made" or "hand-me-down" gar
ments having been previously manufactured without regard to the 
individual measurements of the purchaser to whom the garment is 
eventually sold. In some instances the garments are made to the 
individual measurements of the purchaser but, because of the lack of 
experience and skill on the part of the salesmen o:r: agents of respond
ent in making and taking measurements and securing accurate 
information regarding the weight, height, general build, and appear
ance, etc., of the purchasers or because of the lack of skill on the 
part of the workmen making the garments, the garments delivered 
do not fit in the same manner as made-to-measure or tailor-made gar
ments and, in some instances, do not fit at all or with any reasonable 
relation to. the individual to whom they are delivered. In many 
instances, the garments delivered to purchasers are so cut and con
structed that it is not possible for expert tailors by alteration to 
make them fit. 

PAR. 5. Respondent, in the course and conduct of his business, as 
aforesaid, represents to purchasers of his said clothing that he will 
make for, and deliver to, them garments made from materials of the 
color, weave, and quality selected by such purchasers from the sam
ples furnished to said salesmen or agents by the respondent and by 
said salesmen or agents exhibited to said purchasers. 

In truth and fact, in many instances, respondent does not deliver 
to a purchaser a garment made from the material selected by such 
purchaser, but delivers a garment made from a material which he 
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has substituted for the material selected by the purchaser and which 
is different in color and weave from, and substantially inferior in 
quality to, the material selected by the customer. 

P .AR. 6. Respondent, in the course and conduct of his business, 
as aforesaid, in many instances, represents to prospective purchasers 
that delivery of the garment orde-red will be made to the purchaser 
by the salesman or agent in person so as to afford such purchaser an 
opportunity to inspect the garment ordered as to the material from 
which made and as to its fit prior to the time that payment is made 
of the balance of the purchase money due the respondent. In truth 
and in fact, the garment, in practically every instance, is shipped to 
the purchaser by express, cash on delivery for the balance of the 
purchase money, with no inspection permitted, and the purchaser 
does not have an opportunity to inspect the garment prior to the 
payment of the balance of the purchase price due. 

PAR. 7. In many instances, the representation is made to prospec
tive purchasers that well-known men in the purchaser's community 
have purchased garments from the respondent and they are satisfied 
and have endorsed said clothing, when such is not a fact. In many 
instances, the representation is made that the respondent contem
plates the opening of a local store and that only a limited number of 
suits are being sold in the vicinity at greatly reduced prices for in
troductory and advertising purposes, when such is not a fact. In 
many instances, the representation is made that no additional charge 
will be made for shipping, when such is not a fact. In many in
stances, it is represented that the price paid for the suit includes an 
extra pair of trousers, when such is not a fact. In many instances, 
respondent represents that the customer will be extended the privi
lege of making payment for the garment ordered on the instalment 
plan, when such is not a fact. 

PAR. 8. 'Vhen complaint is made to the respondent by a purchaser 
because of the failure of the garment to fit, or because respondent 
failed to make the garment from the material selected by the pur
chaser, or for any other reason, the respondent fails and refuses to 
deliver to such purchaser a garment that will fit made from the ma
terial selected and refuses to return to the purchaser the entire 
amount of the purchase price paid. 

PAR. 9. Th~ aforesaid acts, practices, and methods of the respond
ent have the capacity and tendency to and do mislead and deceive 
many purchasers and cause them erroneously to believe that the gar
ments sold by the respondent are made-to-measure or tailor-made 
garments, as those terms are understood by the purchasing public; 
that the garments ordered will be made from the material selected 
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by the purchaser from samples submitted by the salesmen or agents, 
and will be delivered by the person taking the order, and that inspec
tion will be permitted prior to the payment of the balance of the pur
chase money to the respondent, and that the other representations 
hereinabove set out are true, and that the promises made by the re
spondent will be fulfilled. Said acts, practices, and methods have 
the capacity and tendency to and do cause many prospective pur
chasers, because of said erroneous beliefs, to purchase clothing from 
the respondent, thereby unfairly diverting trade in said commerce 
to the respondent from his competitors who do not use the acts, 
practices, and methods used by the respondent, hereinabove alleged, 
to the substantial injury of said competitors in said commerce and 
to the injury of the public. 

PAR. 10. The above alleged acts, practices, and methods of the 
respondent are all to the injury and prejudice of the public and of 
respondent's competitors and constitute unfair methods of competi
tion in commerce within the intent and meaning of Section 5 of the 
Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on October 30, 1937, issued, and on 
November 1, 1937, served, its complaint in this proceeding upon 
respondent Harry 'Veinberg, trading and doing business under the 
name Nu-Art Tailoring Company, charging him with the use of 
unfair methods of competition in commerce in violation of the pro
visions of said act. After the issuance of said complaint, and after 
the expiration of the time within which respondent's answer thereto 
was due to be filed, the Commission, by order entered herein, ordered 
that respondent's time for filing answer be extended to December 
31, 1937, and that respondent's answer, dated December 4, 1937, be 
filed herein, admitting all the material allegations of the complaint 
to be true, waiving the taking of further evidence, and all other 
intervening procedure, which said answer was duly filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
the answer thereto, briefs and oral arguments of counsel having been 
waived, and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding 
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js in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Harry Weinberg is an individual 
oeng~ged in the business of offering for sale, and selling, men's cloth
ing, through salesmen or agents who travel throughout the United 
States soliciting and accepting orders for such clothing. His office 
:and principal place of business is located at 818 Broadway, New 
York, N. Y. Respondent has been trading and doing business under 
the name Nu-Art Tailoring Company. 

Respondent in the usual course of such business has constantly en
gaged in interstate commerce, selling and shipping such clothing 
from his place of business in New York, N. Y., to purchasers located 
in various other States of the United States. 

In the operation of his business as aforesaid, respondent comes into 
substantial competition with others engaged in selling and distribut
ing men's clothing in interstate commerce. Among such competitors 
are many who likewise sell their clothing through salesmen or agents, 
and who have not adopted the acts, practices, and methods in the sale 
thereof used by the respondent in the sale of his clothing as herein-· 
after described. 

PAR. 2. Respondent employs approximately twenty salesmen or 
agents located at various points in the United States to solicit and 
accept orders for his clothing. By means of advertisements pub
lished in various newspapers, particularly in the 'Vestern sections of 
the United States, respondent contacts men who have had experience 
in selling men's clothing by way of door-to-door canvassing. For 
their services, respondent's salesmen receive a commission for each 
sale, the amount of which is determined by the quality of the mer
-chandise which they sell. 'Vhen a salesman makes a sale, he receives 
.a deposit from the customer giving the order, and this deposit is 
retained by him. Respondent equips each salesman or agent with 
{)rder blanks, and with samples of materials from which the purchas
-ers make selections as to color, weave, and quality of the material 
from which the garment ordered is to be made. The order blanks 
-contain spaces for the taking of individual measurements of each 
purchaser. 

The prices at which respondent sells his clothing vary according to 
the quality of the material selected, and each salesman, or agent, col
lects from the purchaser of said clothing a substantial part of the 
:agreed purchase price at the time that the order is accepted, with the 
understanding that the balance of the purchase price is to be paid 
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when the purchase is delivered. When a salesman or agent sells a. 
garment, such salesman, or agent, takes the measurements of the 
purchaser and places the information regarding the weight, heightr 
general build and appearance, etc., of the purchaser, together with a 
number identifying the material selected by the purchaser, on one of 
the aforesaid order blanks and forwards the same to the respon<'fei1t 
at his place of business in New York City, N. Y. The purchaser 
assumes, and has a right to assume, that the garment ordered by him 
will be made from the material and according to the measurements 
determined upon between himself and the salesman who took his 
order. 

PAR. 3. Made-to-measure or tailor-made clothing is understood by 
the trade and purchasing public generally to mean, and to be, gar
ments which are cut and made to the individual measurements of the 
person for whom intended. In order to make a made-to-measure or 
tailor-made garment, as understood by the trade and purchasing pub
lic, it is necessary and essential that a person, experienced and skillecl 
in taking and making measurements for such garments, measure the 
person for whom the garment is to be made, so as to convey to the 
tailor actually making the garment accurate and exact measurements 
regarding the weight, height, general build, and appearance, etc., of 
the person measured. There exists among the purchasing public 
the belief that made-to-measure or tailor-made garments fit with 
more accuracy than do garments which are not so made, and there is 
a preference on the part of a substantial portion of the purchasing 
public for made-to-measure or tailor-made garments. 

PAR. 4. Respondent represents and implies to prospective pur
chasers of his clothing that he will make for, and deliver to, pur
chasers of his clothing made-to-measure or tailor-made garments 
made from material of the color, weave, and quality selected by pur
chasers from- the samples exhibited by his salesmen or agents. In 
many instances, the garments delivered by the respondent to pur
chasers are not made-to-measure or tailor-made garments, as that 
term is understood by the purchasing public, but are "ready-made" 
or "hand-me-down" garments, having been previously manufactured 
without regard to the individual measurements of the purchaser to 
whom the garment is eventually sold. In some instances the gar
ments are made to the individual measurements of the purchaser, 
but, because of the lack of experience and skill on the part of the 
salesmen or agents of respondent in making and taking measure
ments and securing accurate information regarding the weight, 
height, general build and appearance, etc., of the purchasers, or be
cause of the lack of skill on the part of the workmen making the 
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-clothing, the garments delivered do not fit in the same manner as 
made-to-measure or tailor-made garments, and, in some instances, 
do not fit at all, or with any reasonable relation to the individual 
to whom they are delivered. In many instances, the garments deliv
-ered to purchasers are so cut and constructed that it is not possible 
for~xpert tailors to alter them to make them fit the purchaser. 

PAR. 5. Respondent represents to purchasers of his clothing that 
he will make for, and deliver to, them garments made from materials 
<>f the color, weave, and quality selected by such purchasers from 
the samples that respondent furnishes to said salesmen or agents, 
and as exhibited to purchasers by respondent's salesmen or agents. 

In many instances respondent does not deliver to a purchaser a 
garment made from the material selected by such purchaser, but 
delivers a garment made from a material which he has substituted 
for the material selected by the purchaser, and which is different 
in color and weave from, and substantially inferior in quality to, 
the material selected by the customer. 

PAR. 6. Respondent has from time to time represented to prospec
tive purchasers that delivery of the garment ordered will be made 
to the purchaser by one of his salesmen, or agents, in person so as 
to afford such purchaser an opportunity to inspect the garment · 
ordered as to the material from which made, and as to its fit, prior 
to the time that payment is made of the balance of the purchase 
money due the respondent. In practically every instance the gar
ment is shipped to the purchaser by express, cash on delivery for 
the balance of the purchase money, with no inspection permitted, 
and the purchaser does not have an opportunity to inspect the gar
ment prior to the payment of the balance of the purchase price due. 

PAR. 7. Respondent, in many instances, represents to prospective 
purchasers that well-known men in the purchaser's community have 
purchased garments from the respondent, and that they are satisfied 
and have endorsed said clothing, when such is not a fact. In many 
instances the representation is made that the respondent contem
plates the opening of a local store, and that only a limited nmnber 
of suits are being sold in the vicinity at greatly reduced prices for 
introductory and advertising purposes, when such is not a fact. In 
many instances the representation is made that no additional charge 
will be made for shipping, when such is not a fact. In many in
stances it is represented that the price paid for the suit includes an 
extra pair of trousers, when such is not a fact. In many instances, 
respondent represents that the customer will be extended the privi
le.ge of making payment for the garment ordered on the installment 
plan, when such is not a fact. 
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PAR. 8. 'Vhen complaint is made to the respondent by a purchaser 
because of the failure of the garment to fit, or because respondent 
failed to make the garment from the material selected by the pur
chaser, or for any other reason, the respondent fails and refuses to 
deliver to such purchaser a garment that will fit made from the mate
rial selected, and refuses to return to the purchaser the entire amount 
of the purchase price paid. 

PAR. 9. The aforesaid acts, practices, and methods of the respond
ent have the capacity and tendency to, and do, mislead and deceive 
many purchasers and cause them erroneously to believe that the 
garments sold by the respondent are made-to-measure or tailor-made 
garments, as those terms are understood by the purchasing public; 
that the garments ordered will be made from the material selected by 
the purchaser from samples submitted by the salesmen or agents, and 
will be delivered by the person taking the order, and that inspection 
will be permitted prior to the payment of the balance of the purchase 
money to the respondent, and that the other representations herein
above set out are true, and that the promises made by the respondent 
will be fulfilled. Said acts, practices, and methods have the capacity 
and tendency to, and do, give the respondent an unfair advantage 
over his competitors, in that they cause many prospective purchasers 
to purchase clothing from the respondent in interstate commerce, in 
preference to purchasing such clothing from his competitors, who 
have not resorted to such acts and practices, to the substantial injury 
of said competitors in said commerce and to the injury of the public. 

CONCLUSION 

The aforesaid acts and practices of the respondent Harry '\Vein
berg, trading and doing business under the name Nu-Art Tailoring_ 
Company, are to the prejudice of the public and of respondent's com
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled, "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TQ CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer filed 
herein on December 31, 1937, by respondent, admitting all the ma
terial allegations of the complaint to be true, and waiving ths 
taking of further evidence and all other intervening procedure, and 
the Commission having made its findings as to the facts and its con-
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elusion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled, "An Act to create 
a Federal Trade Commission, to define its powers and duties, and. 
for other purposes." 

It is ordered, That the respondent Harry ·weinberg, an individual 
trading and doing business under the name Nu-Art Tailoring Com
pany, or under any other name or style, his representatives, agents, 
and employees, in connection with the offering for sale, sale and dis
tribution of men's clothing in interstate commerce and in the District 
of Columbia, do forthwith cease and desist from: 

Representing in newspapers and magazines, and through circulars, 
catalogs, labels, or in any other form of printed matter, or in any 
other way: 

1. That the men's clothing sold by him is made-to-measure or 
tailor-made, unless and until his garments are actually cut and made 
to the individual measurements of the person for whom intended; 

2. That the garments sold by him will be made from the material 
selected by the purchaser from samples submitted by his salesmen 
or agents, and will be delivered by the person taking the order, 
unless and until the garments sold by him are actually so made and 
delivered; 

3. That purchasers of his men's clothing will be permitted to 
inspect the articles of clothing purchased by them prior to the pay
ment by them of the balance due, when in fact orders are shipped 
c. o. d. with no inspection permitted; 

4. That well-known men in the various communities where he sells 
his clothing have purchased garments from him, and that they are 
satisfied and have endorsed them, when such is not the fact; 

5. That he contemplates opening a local store in the various com
munities where his garments are sold and purchased, when in fact 
he has no such intention; 

6. That no additional charge will be made for shipping when such 
extra charge therefor is made; 

7. That the price paid for one of his suits includes an extra pair 
of trousers, when no such extra pair of trousers is included in the 
price of one suit; 

8. That the purchaser of his clothing will be extended the privi
lege of paying for it on the installment plan, when such privilege 
is not actually given. 

And it is hereby further ordered, That the said respondent shall 
within 60 days from the date of service upon him of this order file 
with this Commission a report, in writing, setting forth the manner 
and form in which it shall have complied with this order. 



244 FEDERAL TRADE CO:Ml\IISSION DECISIONS 

Syllabus 26F.T.C. 

IN THE l\fATTER OF 

BELMONT LABORATORIES, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2869. Complaint, June SO, 1936-Decision, Jan. 6, 1938 

\Vhere a corporation engaged in the manufacture of its "Mazon" proprietary 
preparation or unction for various skin ailments and disorders, and in sale 
and distribution thereof, and of its "Mazon Soap" as auxiliary product and 
adjunct thereto, to and through wholesale druggists In the various other 
States, for resale through drug stores, indiscriminately, to purchasers who 
attempt self-medication without proper and necessary advice as to their 
condition and proper treatment therefor, and with no clinic maintained by 
it wherein purchasers of its products were afforded opportunity for medi
cal examination and with no physician connected with its said business, 
and, as thus engaged, in substantial competition with others engaged in 
sale and distribution, or in manufacture, sale, and distribution, in commerce 
among the several States and in the District of Columbia, of preparations 
designed and sold as cures and remedies, or as treatments for various simi
lar ailments and disorders of the skin-

(a) Represented, in advertisements of its said products in medical and nursing 
journals, through circulars mailed to physicians throughout the country, 
and through leaflets included in each package of aforesaid product and 
depicting photographs purportedly showing cures of aggravated cases of 
eczema and psoriasis, and through copies of purported medical indorse
ments, and other advertising matter relating to efficacy of product in ques
tion, that such product was a competent remedy or cure for eczema, acne, 
dandruff, alopecia, and other disorders and ailments manifested by <liseased 
conditions of the skin, and had been clinically proved to eliminate perman
ently such various disorders and ailments; 

(b) Represented, as aforesaid, that said "Mazon" was a competent remedy or 
cure for all forms of athlete's foot and other skin disorders of similar 
nature, irrespective of type of disorder or cause or condition thereof, and 
had been clinically proved to eliminate permanently all types of such afore
said disorders: and 

(c) Represented that aforesaid product was used exclusively by well-known 
specialists in the treatment of various skin disorders, and that physicians 
throughout the country bad successfully prescribed said product perma
nently to eliminate or cure ailments, disorders and diseased conditions of 
the skin, irrespective of type of particular disorder or cause or condition 
thereof; 

Facts being that some diseased conditions of skin, especially those caused by 
systemic or metabolic disorder, are often of serious nature and, in such 
disease as syphilis, usually manifested by skin disorder, sometimes prove 
fatal if neglected or improperly treated, such skin diseases as eczema, 
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alopecia, and acne are usually associated with or caused by metabolic or 
systemic disorders, while psoriasis, dandruff, and ringworm are, according 
to respectable medical opinion, sometimes caused by internal di~;orders, 

no one medicine or type of treatment is employed by physicians in treat
ment of all diseased conditions of skin, and particular treatment, follow
ing medical diagnosis, including detailed history of particular condition 
for determining cause and condition thereof if possible, may include cor
rection of diet, administration of internal and external medicines, X-ray 
treatments, and treatments of nerves, depending on particular circum
stances; and 

Product in question, while effective in treatment of some types of athlete's foot 
and other skin disorders of other nature, was not effective and competent 
remedy and cure for eczema, alopecia, acne, dandruff, and other disorders 
and ailments manifested by diseased conditions of skin due to or associated 
with systemic or metabolic disorder, or due to syphilis, nor for all forms of 
athlete's foot and other skin disorders of similar nature, irrespective of 
form of disorder or cause or condition thereof, said product had not been 
clinically proved by thousands of physicians to be effective as above repre
sented, had not been successfully prescribed by physicians throughout the 
country for permanent ellminatlon of such conditions, etc., and was not 
used exclusively by well-known specialists in treatment of various skin 
disorders ; and 

(d) Represented that aforesaid "l\Iazon" was the original or only treatment 
of its character for skin disorders, and that it contained "Dichloramine-T," 
facts being it was not the original or only treatment of its character for 
ailments and disorders of the skin, but ingredients thereof had been known 
to and used by the medical profession for many years, there were a num
ber of proprietary preparations for skin diseases on the market which were 
similar to it, and said product did not contain aforesaid substance or 
ingredient ; 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous belief that said representations were true, and that 
said preparation was an effective remedy or cure for eczema, acne, alopecia, 
dandruff, athlete's foot, and other diseased conditions of skin, irrespective 
of form of disorder or cause or condition thereof, and with result that 
public, acting under mistaken and erroneous beliefs induced by such false 
and misleading statements and representations, purchased substantial vol
ume of its said products, and trade was unfairly diverted to it from its 
competitors likewise engaged, in manufacture, sale, and distribution, or 
in sale and distribution, of cures and remedies or treatments for ailments 
and disorders of the skin, and who truthfully represent the efficacy and 
therapeutic value of their respective products: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Edward M. Averill, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr. Laure11ee H. Eldredge and Mr. Charles A. Wolfe of Mont

gomery & McCracken, o£ Philadelphia, Pa., for respondent. 
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COMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that the Bel
mont Laboratories, Inc., a corporation, hereinafter designated as re
spondent, has been and now is using unfair methods of competition 
in commerce as "commerce" is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows : 

PARAGRAPH 1. Respondent, Belmont Laboratories, Inc., is a cor
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware, with its principal place of 
business at 4430 Chestnut Street, Philadelphia, Pa. It is now, and 
for several years last past has been, engaged in selling Mazon and 
Mazon soap, proprietary preparations advertised and sold as a treat
ment for skin disorders, between and among the various States of 
the United States and in the District of Columbia, and now causes 
and for several years last past has caused such products when sold 
by it to be shipped from its place of business in Philadelphia, Pa., 
to the purchasers thereof located in the various States of the United 
States and in the District of Columbia, and there is now, and has 
been for several years last past, a constant current of trade and com
merce by the respondent in Mazon and Mazon soap between and 
among the various States of the United States and in the District 
of Columbia. 

Respondent is, and for several years last past has been, in sub
stantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the sale of remedies for diseases of 
the skin between and among the various States of the United States 
and in the District of Columbia. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling 
its products to purchasers and prospective purchasers thereof, lo
cated in various States of the United States, represents, and for sev
eral years last past has represented through circulars, magazines, 
medical journals, pictorial representations showing alleged cures ef
fected by the use of Mazon and Mazon soap, and other forms of ad
vertising media circulated in many States of the United States and 
in the Dominion of Canada as follows : 
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CO.l\IPLETE RAPID ABSORPTION • • • 
Thousands of physicians have clinically proved the effectiveness of Mazon 

treatment, and are prescribing It daily to permanently eliminate: 

ECZEMA 
PSORIASIS 
.ALOPECIA 
RINGWORM 

TINEA SYCOSIS 
ACNE 
DANDRUFF 
ATHLETE'S FOOT 

AND OTHER SKIN DISORDERS. 

The Colloidal nature of the base of Mazon and its strong penetrating charac
teristics, together with its healing and soothing ingredients, afford quick and 
permanent elimination of eczema and other skin disorders. 

MAZON • • • is the original treatment of its character for 

Eczema Ring 'Vorm 
Psoriasis Athletic li'oot 
Head Colds Barber's Itch 
Ivy Polson and Other Skin Disorders 

liAZON and MAZON SOAP have been successfully prescribed for nine years 
by prominent physicians throughout the country for the permanent elimination 
<lf these conditions ; 

It contains a medicinal ingredient known as Dichloramine-T; 
No other treatment for permanent cure has ever been discovered; 
Some of the best-known skin specialists in the City (of Philadelphia), are 

lu;ing It exclusively and praising it highly; 
Well known skin specialists are using Mazon exclusively for the treatment 

<lf skin diseases ; there Is no substitute for Mazon. 

PAR. 3. In truth and in fact Mazon is not completely and rapidly 
absorbed; thousands of physicians have not clinically proved the 
~:ffectiveness of Mazon and are not prescribing it daily to per
manently eliminate eczema, psoriasis, alopecia, ringworm, tinea 
sycosis, acne, dandruff, athlete's foot, and other skin disorders; 
Mazon and Mazon soap will not afford quick and permanent elimi
nation of eczema and other skin disorders; Mazon is not the original 
treatment of its character for the various skin diseases mentioned 
but its ingredients have been known and used by the medical pro
fession for many years; Mazon and Mazon soap have not been suc
~essfully prescribed for nine years, or for any other period of time, 
Ly prominent physicians throughout the country for the permanent 
elimination of skin disorders; it is not used exclusively in the treat
ment of skin disorders by the best known skin specialists in the city 
Qf Philadelphia; there are a number of proprietary preparations for 
skin diseases on the market simil.ar to Mazon and the statement that 
there is no substitute for Mazon is untrue; and analysis fails to 
disclose the presence of Dichloramine-T. 

PAR. 4. The use by respondent of the representations set forth 
herein, has had and now has the capacity and tendency to lead pur-
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chasers and prospective purchasers into the belief that they them
selves can diagnose the ailments or diseases of the skin from which 
they are suffering and thereby determine the cause or causes of said 
ailments or diseases and to purchase respondent's products in such 
erroneous belief. Only by a thorough diagnosis, made by a compe
tent physician, can the causes of the various ailments and diseases of 
the skin be ascertained and successfully treated. Respondent is not 
a physician and there is no medieal doctor connected with respond
enes business in any capacity. Purchasers or prospective purchasers 
of Mazon or Mazon soap are not given a medical examination for the 
purpose of determining the particular disease or diseases from which 
they are suffering and the cure, if any, for same. 

PAR. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and does mislead and deceive a substantial portion of the 
purchasing public into the belief that such representations are true 
and to purchase substantial quantities of said Mazon and Mazon soap 
from respondent in such erroneous belief. There are, among the 
competitors of respondent, as mentioned in paragraph 1 hereof, 
manufacturers and distributors of remedies for diseases of the skin 
who do not misrepresent in any way the therapeutic values of their 
products, who likewise advertise, sell, and distribute remedies for 
diseases of the skin among the various States of the United States 
and in the District of Columbia. By the representations aforesaid, 
trade is diverted to respondent from such competitors, thereby sub
stantial injury is being, and has been, done by respondent to sub
stantial competition in commerce as herein set out. 

PAR. 6. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and respondent's competi
tors and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT' FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on June 30, 1936, issued, and on July 3, 
1936, served, its complaint in this proceeding upon respondent, Bel
mont Laboratories, Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro
visions of said act. After the issuance of said complaint and the 
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filing of respondent's answer thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by 
DeWitt T. Puckett, attorney for the Commission, before Edward M. 
Averill, an examiner of the Commission theretofore duly designated 
by it, and in opposition to the allegations of the complaint by 
Laurence H. Eldredge and Charles A. 'Volfe, attorneys for the 
respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis
sion on the said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition thereto, 
and the oral arguments of counsel aforesaid; and the Commission 
having duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Delmont Laboratories, Inc., is a 
Delaware corporation organized in 1926. Its principal office and 
place of business are at 4430 Chestnut Street, Philadelphia, Pa. It . 
is engaged in the manufacture, sale and distribution of a product 
called Mazon, a proprietary preparation or unction advertised and 
sold as a treatment or remedy for various ailments, disorders and 
diseased conditions of the skin. Respondent also sells and distributes 
Mazon Soap, an auxiliary product, as an adjunct to Mazon. 

Respondent's said products are packaged at its place of business in 
Philadelphia, Pa., and distributed through wholesale druggists. 
·when orders are received for respondent's said products, it causes 
them to be shipped from its place of business at Philadelphia, Pa., 
to the purchasers thereof located at various points in the various 
States of the United States other than the State of Pennsylvania. 
Since the date of incorporation, the respondent has maintained a 
course of trade in said products, in commerce among and between the 
various States of the United States and in the District of Columbia. 

At all times since respondent entered into said business, it has been 
in substantial competition with other corporations and with partner
ships and individuals engaged in the sale and distribution, or in the 
manufacture, sale, and distribution, of preparations designed and 
sold as cures and remedies or as treatments for various similar ail
ments and disorders of the skin, in commerce among and between the 
several States of the United States and in the District of Columbia. 

PAR. 2. The respondent advertised its said products in medical 
journals and in the American Journal of Nursing until June, 1935. 
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Respondent has advertised and now advertises its said products by 
means of circulars mailed to physicians throughout the country. It. 
also advertises its products by means of a leaflet inserted in each 
package of Mazon. Under the legend "ONE PICTURE IS 
WORTH A THOUSAND WORDS", said leaflet bears several photo
graphs purporting to show cures of aggravated cases of eczema and 
psonas1s. Said leaflet also carries copies of purported medical 
indorsements of Mazon and other advertising matter as to the efficacy 
of the product. 

Respondent caused the following advertisement to appear in the 
American Journal of Nursing in June of 1935 : 

COMPLETE RAPID ABSORPTION • • • 

Thousands of physicians have clinically proved the effectiveness of Mazm~ 
treatment, and are prescribing it daily to permanently eliminate: 

ECZEMA 
PSORIASIS 
ALOPECIA 
RINGWORM 

TINEA SYCOSIS 
ACNE 
DANDRUFF 
ATHLETE'S FOOT 

AND OTHER SKIN DISORDERS 

Speaking of Mazon, respondent caused the following to appear in 
a Canadian medical journal: 

It contains a medicinal ingredient known as Dlchloramlne-T. 

The following representations appeared in a current circular or 
broadside which respondent mailed to doctors and physicians through
out the country: 

The colloidal nature of the base of Mazon and its strong penetrating char
acteristics, together with its healing and soothing ingredients, afford quic-k 
and permanent elimination of eczema and other skin disorders. 

MAZON • • • 
Eczema 
Psoriasis 
Head Colds 

is the original treatment of its character for 

Ring Worm 
Athletic Foot 
Barber's Itch 

Ivy Poison and Other Skin Disorders 

MAZON and MAZON SOAP have been successfully prescribed for nine years 
by prominent physicians throughout the country for the permanent elimination 
of these conditions. 

No other treatment or permanent cure has ever been discovered. 

Some of the best-known skin specialists in the city (of Philadelphia) are 
using it exclusively and praising 1t highly. 

By means of the foregoing statements, the respondent represents 
to purchasers, prospective purchasers and the public generally that 
:Mazon is an effective remedy or cure for all cases of eczema, alopeciat 
acne, psoriasis, dandruff, athlete's foot and other disorders of the 
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skin irrespective of the form of the particular disorder or the cause 
or condition thereof. · 

PAR. 3. Quantitative and qualitative analyses of Mazon were made 
by a government agency. The quantitative analysis showed it to 
contain: 

Net welghL---------------------- 20.75 gms. or 0.73 oz. av. 
Total solids (at 100• C.)---------· 18.41 o/o 
Ash------------------------------ 0.54% (Mainly sodium oxide) 
Water (Xylene Distlllation) ______ About 80% 
Salicylates as sodium salicylate___ 1.12o/o 

The qualitative tests showed the following: 

Resorcinol-----------------------· Indicated 
Salicylates----------------------- Present 
Water---------------------------· Present 
Fatty acidS---------------------- Prrsent (stearic acid indicated) 
Tar oils-------------------------- Identified by odor 
Phenol--------------------------- Trace indicated 
Glycerin-------------------------· Present 
Sulphur-------------------------- Absent 
Heavy metals-------------------- Absent 
BoraX---------------------------- Absent 
Tannic acid---------------------- Absent 

Ailments and disorders of the skin, commonly referred to as "skin 
diseases," are, in many instances, merely surface indications of an 
internal disorder. Some diseased conditions of the skin, especially 
those caused by a systemic or metabolic disorder, are often of a serious 
nature and, in such a disease as syphilis, which is usually manifested 
by a skin disorder, sometimes prove fatal if neglected or improperly 
treated. 

Among the so-called "skin diseases" which are usually associated 
with or caused by metabolic or systemic disorders are eczema, alopecia, 
and acne. Psoriasis, dandruff, and ringworm are, according to re
spectable medical opinion, sometimes caused by internal disorders. 

The evidence establishes that the method of treating ailments and 
disorders of the skin, which method is followed by the medical pro
fession generally, is, in all cases, to conduct an exhaustive diagnosis 
including a detailed history of the diseased condition for the purpose 
of determining the cause and condition thereof, if possible. The dis
eased condition is then treated in accordance with generally accepted 
methods of treatment employed by the medical profession for the 
particular disorder or ailment. Such treatment may include correc
tion of the diet, administration of internal and external medicines, 
X-ray treatments and treatments of the nerves if the disorder is 
caused by a nervous condition of the patient. No one medicine or 
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type of treatment alone, however, is employed by physicians in the 
treatment of all diseased conditions of the skin. Mazon is not an 
effective and competent remedy or cure for eczema, alopecia, acne, 
dandruff, and other disorders and ailments manifested by diseased 
conditions of the skin if caused by or associated with a systemic or 
metabolic disorder, or if caused by syphilis. :Mazon is not an effec
tive and competent remedy or cure :for all forms of athlete's foot 
and other skin disorders of a similar nature irrespective of the form 
of the disorder or the cause or condition thereof. Mazon has proved 
effective, however, in the treatment of some types of athlete's :foot 
and other skin disorders of a similar nature. 

PAR. 4. Based upon the testimony and other evidence in this record, 
it is found that the representation that the effectiveness of Mazon 
has been clinically proved by thousands of physicians is untrue; that 
physicians throughout the country have not successfully prescribed 
Mazon to permanently eliminate eczema, acne, athlete's foot, alopecia, 
dandruff, and other skin disorders and ailments, irrespective of the 
form of the particular disorder or the cause or condition thereof; that 
Mazon is not the original or only treatment of its character for ail
ments and disorders of the skin, but its ingredients have been known 
to and used by the medical profession for many years; that Mazon 
does not contain an ingredient known as Dichloramine-T; that spe
cialists do not use Mazon exclusively in the treatment of ailments 
and disorders of the skin; and that the statement "There is no sub
stitute :for Mazon" is untrue in that there are a number of proprietary 
preparations for skin disorders on the market similar to Mazon. 

PAR. 5. Respondent maintains no clinic or consultation room 
wherein purchasers of its products are afforded an opportunity for a 
medical examination and there is no medical doctor connected with 
respondent's business. Respondent's products are sold through drug 
stores indiscriminately to purchasers who can and do attempt self
medication without the proper and necessary advice as to their con
dition and the proper treatment therefor. 

PAR. 6. The use by respondent of the representations set forth 
above in its advertising literature has had, and now has, the capacity 
and tendency to, and does mislead and deceive a substantial portion 
of the purchasing public into the erroneous beliefs that said repre
sentations are true and that said preparation is an effective remedy 
or cure for eczema, acne, alopecia, dandruff, athlete's foot, and other 
diseased conditions of the skin, irrespective of the form of the dis
order or the cause or condition thereof. Acting under the mistaken 
and erroneous beliefs induced by the false and misleading statements 
and rPpresentations above referred to, the public has purchased a 
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substantial volume of the respondent's said products with the result 
that trade has been unfairly diverted to the respondent from its 
competitors likewise engaged in the manufacture, sale, and distribu
tion, or in the sale and distribution, of cures and remedies·or treat
ments for ailments and disorders of the skin, who truthfully repre
sent the efficacy and therapeutic value of their respective products. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Belmont 
Laboratories, Inc., are to the prejudice of the public and of respond
ent's competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress approved September 2-G, 1914, entitled, "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

OnDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before Edward 1\f. 
Averill, an examiner of the Commission theretofore duly designated . 
by it, in support of the allegations of said complaint and in opposi
tion thereto, briefs :filea herein, and oral arguments by De,Vitt T. 
Puckett, counsel for the Commission, and by Laurence H. Eldredge, 
counsel for the respondent, and the Commission having made its 
findings as to the facts and. its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 
26, l!H4, entitled, "An Act. to create a Ji"'ederal Trade Commission, 
to define its powers and duties, and for other purposes." 

It i.~ ordered, That the respondent, Belmont Laboratories, Inc., a 
corporation, its officers, representatives, agents and employees, in 
connection with the offering for sale, sale and distribution of n. 
medicinal product now designated as Mazon, or of any other me
dicinal product containing substantially the same ingredients, or 
possessing the same properties, sold under that name or any other 
name, in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing: 

1. Directly or through the use. of testimonials or indorsements, or 
in any other manner: 
· (a) That Mazon is a competent remedy or cure for eczema, acne, 
dandruff, alopecia and other disorders and ailments manifested by 
dik{'aRed conditions of the skin unless such representations are lim-

Hi<J451"'-39-voL. 26--19 
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ited to those types of said diseases and disorders which are not 
caused by, or associated with, a systemic or metabolic disorder, or 
are not caused by syphilis; 

(b) That Mazori is a competent remedy or cure for all forms of 
athlete's foot and other skin disorders of a similar nature irrespective 

_of the type of the disorder or cause or condition thereof; 
(c) That Mazon has been clinically proved to permanently elimi

nate eczema, acne, dandruff, alopecia, and other disorders and ail
ments manifested by diseased conditions of the skin unless such repre
sentations are limited to those types of said diseases and disorders 
which are not caused by, or associated with, a systemic or metabolic 
disorder, or are not caused by syphilis; 

(d) That Mnzon has been clinically proved to permanently elimi
nate all types of athlete's foot and other skin disorders of similar na
ture irrespective of the type of the disorder or cause or condition 
thereof; 

(e) That the product is used exclusively by well-known specialists 
in the treatment of various skin disorders; 

(f) That physicians, throughout the country, have successfully 
prescribed Mazon to permanently eliminate or cure ailments, dis
orders and diseased conditions of the skin, irrespective of the type 
of the particular disorder or the cause or condition thereof; 

2. That the product is the original or only treatment of its char
acter for skin disorders; 

3. That the product contains Dichloramine-T unless such is a fact. 
It is further ordered, That the respondent shall, within 60 days 

after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

M. H. SOBEL, INC. 

COMPLAINT, FINDINGS, AND ORDER IN RE3ARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2686. Complaint, Jan. 15, 1936-Decision., Jan. 12, 1938 

Where a corporation engaged in manufacture and sale of candy, including cer
tain assortments which were so packed and assembled as to involve the 
use of a lottery scheme when sold and distributed to the consumers there
of, and which were composed of a number of penny caramels of uniform 
size, shape, and quality, together with a number of larger pieces of candy 
and a number of still larger pieces of candy and another article of mer
chandise, to be given as prizes, respectively, to those purchasers respec
tively selecting, by chance, one of a relatively small number of said cara
mels, centers of which were pink, and to those securing, by chance, one 
of a still smaller !'!umber of such caramels, centers of which were white-

Sold, to wholesalers and to retailers, for display and resale to purchasing 
public in accordance with aforesaid sales plan, said assortments, together 
with explanatory display cards for retailers' use, and thereby supplied to 
and placed in the hands of others the means of conducting lotteries in 
the sale of its products, In accordance with aforesaid sales plan, contrary 
to public policy long recognized by the common law and criminal statutes 
and contrary to an established public policy of the United States Govern
ment, and in competition with many who, unwilling to offer and sell candy 
so packed and assembled as above described, or otberwise arranged and 
packed for sale to purchasing public as to involve a game of chance, 
refrain therefrom; 

With result that many dealers In and ultimate purchasers of candy were 
attracted by said me-tbod and manner of packing same and by element of 
chance involved in sale thereof as aforesaid, and thereby induced to pur
chase said candy thus packed and sold by it, in preference to that offered 
and sold by said competitors, and with tendency and capacity, because 
of said game of chance, to divert to it trrule and custom from its said 
competitors as aforesaid, exclude from said trade all competitors who 
are unwilling to and do not use same or equivalent method as unlawful, 
lessen competition therein and tend to create a monopoly thereof in it and 
such other distributors as use same or equivalent method, deprive pur
chasing public of benefit of free competition in trade in question, and 
eliminate from said trade all actual, and exclude therefrom all potential, 
competitors who do not adopt and use such or equivalent method: 

Held, That such acts and practices were to the prejudice of the publlc and 
competitors and constituted unfair methods of competition. 

Before Mr. M,iles J. Furnas, trial examiner. 
Mr. Henry 0. Lank for the Commission. 
Beach, Fathchild & Scofield, of Chicago, Ill., for respondent. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that M:. H. 
Sobel, Inc., a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
"commerce" is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized under the 
Jaws of the State of Illinois with its principal office and place of 
business in the city of Chicago. Respondent is now and for several 
months last past has been engaged in the manufacture of candy and 
in the sale and distribution thereof to wholesale and retail dealers 
]ocated at points in the various States of the United States, and 
causes said products when so sold to be transported :from its place 
of business in the city o:f Chicago, State of Illinois, to purchasers 
thereof in other States of the United States at their respective places 
of business, and there is now and has been for several months last 
past a course o:f trade and commerce by said respondent in such candy 
between and among the States of the United States. In the course 
and conduct o:f the said business, respondent is in competition with 
other corporations and with individuals and partnerships engaged 
in the sale and distribution of candy and candy products in commerce 
between and among the various States of the United States. 

PAn. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
1etail dealers certain assortments o:f candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

Said assortment is composed of a number of pieces of caramel 
candy of uniform size, shape, and quality, a nnmber of larger pieces 
of candy and a number of still larger pieces of candy, together with 
another article o£ merchandise, which larger pieces of candy and the 
other article of merchandise are to be given as prizes to purchasers of 
said pieres of candy o£ uniform size, shape, and quality in the follow
mg manner: 

The majority o:f said pieces o:f caramel candy o:f uniform sir.e, 
fihape, and quality, are plain caramels, that is, have the same color 
throug-hout, Lut a small number o:f the said pieces o:f caramel candy 
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have pink centers and a smallet number of said caramels have white 
centers. The fact as to whether the caramels are of the same color 
throughout or have a pink or a white center is effectively concealed 
from the prospective purchaser until a selection has been made and 
the caramE>l broken open. The said pieces of caramel candy of uni
form size, shape, and quality, retail at the price of one cent each, 
but the purchaser who procures one of the said caramel candies hav
ing a pink center is entitled to receive and is to be given free of 
charge one of the said larger pieces of candy heretofore referred to, 
and the purchasE>r who procures one of the caramel candies having a 
white center is entitled to receive and is to be given free of charge one 
of the still larger pieces of candy heretofore referred to. Tl1e afore
said purchasers procuring a caramel candy having a white or pink 
center, aild the purchaser of the last piece of caramel candy in said 
assortment thus procure a larger piece of candy or other article of 
merchandise wholly by lot or chance. The respondent furnishes with 
said assortment a circular or display card stating that the assortment 
is to be sold and distributed in accordance with the above described 
sales plan. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments, resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus sup
plies to and places· in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent's said products in preference to candy offered 
for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure larger pieces of candy or another article of 
merchandise. 

The use by respondent of said method of the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said. method is a practice of tho sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
is contrary io an established public policy of the Government of the 
United States. The use by respondent of said. method has the dan
gerous tendency unduly to hinder competition or create monopoly 
in this, to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this pro
ceeding competitors who do not adopt nnd use the same method or 
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an equivalent or similar method involving the same or an equivalent 
or similar element o£ chance or lottery scheme. 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the pur
chasing public so as to involve a game of chance, and such competi
tors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered £or sale and sold by said competitors o£ respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has 
the capacity and tendency to eliminate from said candy trade all 
actual competitors, an<;l to exclude therefrom all potential competi
tors, who do not adopt and use said method or an equivalent method. 

P.\R. 6. Many of said competitors of respondent are unwilling 
to adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

PAR. 7. The aforementioned method, acts and practices o£ the 
respondent are all to the prejudice of the public and of respondent's 
competitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled "~\.n 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled '~An Act to create a Federal Trade Com-
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mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on ·January 15, 1936 issued, and on 
January 16, 1936 served, its complaint in this proceeding upon the 
respondent, M. H. Sobel, Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of 
respondent's answer, the Commission, by order entered herein, 
granted respondent's request for permission to withdraw said answer 
and to substitute therefor an amended answer admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, which 
amended answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and amended answer; 
and the Commission having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGIUPH 1. Respondent is a corporation organized under the 
laws of the State of Illinois with its principal office and place of 
business located at 2309 South Keeler A venue in the city of Chicago, 
Ill. Respondent is now and for some time last past has been engaged 
in the manufacture of candy and in the sale and distribution thereof 
to wholesale and retail dealers located at points in the various States 
of the United States, and causes said products when so sold to be 
transported from its place of business in the city of Chicago, State 
of Illinois, to purchasers thereof in other States of the United States 
at their respective places of business. There is now and has been 
for several months last past a course of trade and commerce by said 
respondent in such candy between and among the States of the 
United States. In the course and conduct of the said business, 
respondent is in competition with other corporations and with indi
viduals and partnerships engaged in the sale and distribution of 
candy and candy products in commerce between and among the 
various States of the United States. 

PAR. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to t.he consumers thereof. 
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Said assortments are composed of a number of pieces of caramel 
candy of uniform size, shape and quality, a number of larger pieces 
of candy and a number of still larger pieces of candy, together with 
another article of merchandise, which larger pieces of candy and the 
other article of merchandise are to be given as prizes to purchasers 
of said pieces of candy of uniform size, shape, and quality in the 
following manner : 

The majority of said pieces of caramel candy of uniform size, 
shape, and quality, are plain caramels, that is, have the same color 
throughout, but a small number of the said pieces of caramel candy 
have pink centers and a smaller number of said caramels have white 
centers. The fact as to whether the caramels are of the same color 
throughout or have a pink or a white center is effectively concealed 
from the prospective purchaser until a selection has been made and 
the caramel broken open. The said pieces of caramel candy of uni
form size, shape, and quality, retail at the price of one cent each, 
but the purchaser who procures one of the said caramel candies 
having a pink center is entitled to receive and is to be given free of 
charge one of the said larger pieces of candy heretofore referred 
to, and the purchaser who procures one of the caramel candies hav
ing a white center is entitled to receive and is to be given free of 
charge one of the still larger pieces of candy heretofore referred to. 
The aforesaid purchasers procuring a caramel candy having a white 
or pink center, thus procure a larger piece of candy or other article 
of merchandise wholly by lot or chance. The respondent furnishes 
with said assortments a circular or display card stating that the 
assortment is to be sold and distributed in accordance with the above 
described sales plan. 

PAn. 3. The wholesale dealers to whom respondent sells its assort
ments, resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lot
teries in the sale of its products in accordance with the sales plan 
hereinabove set forth. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above found· involves a game of chance or the sale of a 
chance to procure larger pieces of candy. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid 
of said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
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is contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
dangerous tendency unduly to hinder competition or create monopoly 
in this, to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this proceed
ing competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent 
or similar element of chance or'lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent are unwilling to offer for sale or 
sell candy so packed and assembled as above described, or otherwise 
arranged and packed for sale to the purchasing public so as to 
involve a game of chance, or any other method of sale that is con
trary to public policy, and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are at
tracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by · 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to ex
dude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
.same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
-competition in said candy trade. The use of said method by the 
respondent has tl1e capacity and tendency to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all 
potential competitors, who do not adopt and use said method or an 
-equivalent method. 

CONCLUSION 

The aforesaid acts and practices of the respondent, :M. H. Sobel, Inc., 
are to the prejudice of the public and of respondent's competitors, and 
-constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mi:;;sion, to define its powers and duties, and for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the amended 
answer of respondent, M. H. Sobel, Inc., admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com
mission having made its findings as .to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con
gress, approved September 26, 1914, entitled "..:\n Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," 

It is ordered, That tho respondent, M. H. Sobel, Inc., its officers, 
representatives, agents, and employees, in connection with the offer
ing for sale, sale and distribution of candy in interstate commerce 
or in the District of Columbia, do forthwith cease and desist: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a lot'
tery, gaming device, or gift enterprise in the sale or distribution of 
the candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape having centers of different colors together with larger 
pieces of candy or other articles of merchandise which said larger 
pieces of candy or other articles of merchandise are to be given as 
prizes to the purchaser procuring a piece of candy having a center 
of a particular color. 

It is further ordered, That the respondent, M. II. Sobel, Inc., a 
corporation, shall within 30 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to cease 
and desist hereinabove set forth. 
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IN THE MATTER OF 

HARTZ MOUNTAIN PRODUCTS, INC. 

COMPLAINT, FINDINGS, AND ORDER IN RE3ARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2867. Comp~aint, June 30, 1936-Decision., Jan. 12, 1938 

Where a corporation engaged in the sale of pet shop products, including foods 
and remedies for birds, fish, and turtles, bird perches, and various otbet• 
products and accessories pertaining to pets, and in distribution thereof 
through chain stores, department stores, d111g stores, and other media ()f 
distribution, in substantial competition with others similarly engaged In 
sale and distribution, in commerce among the States, of other products 
and preparations recommended or used for pet foods and remedies, inclnd· 
ing foods and remedies for canaries; in extensively advertising its said pet 
foods, remedies, and accessories in various newspapers and other medium!! 
of interstate circulation, and through broadcasts having interstate trans
mission and reception-

(a) Designated certain of its pet shop products, including canary foods and 
remedies, af:l "Dr. Brehm's Dird Tonic," "Dr. Brehm's Bird \Vash," "Dr. 
Brehm's Bird Bitters," and "Dr. Brehm's Revelenta," notwithstanding 
fact it did not appear that the famous German naturalist ever prescribed 
formulas for bird foods and remedies, or was connected with the formulas 
used by it on products and preparations distributed and sold by it, and 
none of its said products either were or bad ever been made or prepared 
under direction of a doctor, or a Dr. Brehm, and repres~ntation thus 
made was false ; and 

(b) Represented that Its "Perfect-Grip" sand perch contained a vibrating 
spring or embodied a spring action and soothing sensation comparable, 
in use, to swaying of tl tree brunch as the canary alighted or jumped 
from Its surface, facts being said product contained no vibrating spring 
und had no spriug action comparable to swaying of a tree branch when 
used by a bird; 

With capacity and tendency to mislead and deceive public into erroneous and 
mistaken belief that its said prouucts bad, in truth and in fact, been pre
pared by, or under the direction, or according to the formula of, a 
doctor or a Dr. Brehm, and that its said "Perfect-Grip" sand perch con
tained a vibrating spting which enalJ:ed such perch to simulate the swaying 
of a tree branch as the canary alighted or left its surface, and to induce 
such purchasing public to buy its said products in preference to other 
pet shop products and accessories, including canary foods and remedies, 
and with result of unfairly diverting trade to it from its aforesaid com
petitors who do not misrepresent the character and quality of their 
respective products nor the results to be obtained from the use thereof: 

!Ield, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. lV. lV. Sheppard, trial examiner. 
Mr. T. H. Kennedy and Mr. John F. Richter for the Commission. 



264 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 26F. T. C. 

Nims & Verdt~, of New York City, Mr. P. E. Williamson, Jr., and 
Mr. Meyer Halperin, of Brooklyn, N.Y. and JJ!r. Daniel R. Forbes, of 
Washington, D. C., for respondent. 

Col\IPLAINT 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Hartz 
Mountain Products, Inc., a corporation, hereinafter referred to as 
respondent, has been and now is using unfair methods of competition 
in commerce as "commerce" is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

P ARAGnAPJI 1. Respondent, Hartz Mountain Products, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York with its principal place 
of business located at 32 Cooper Square, New York, N.Y. Respond
ent is, and for more than three years last past has been, engaged in 
the manufacture of fish and bird foods, bird medicines and remedies, 
bird perches, appurtenances thereto, bird cages, and other equipment 
:for pets, and has been engaged in the sale of said products between 
and among the various States of the United States and in the Dis
trict of Columbia. Respondent's bird medicines and remedies have 
been sold under the trade names of "Dr. Brehm's Bird Tonic," "Dr. 
Brehm's Bird 'Vash," "Dr. Brehm's Bird Bitters," and "Dr. Brehm's 
Revalenta." Respondent has also sold its products under the trade 
name "Hartz Mountain." During all of said time it has caused, and 
still causes, said products, when sold by it, to be transported from 
its place of business in New York, or other places within the United 
States to purchasers thereof some located in the State of New York 
and others located in various States of the United States other than 
the State of origin of the shipment, and in the District of Columbia. 

In the course and conduct of its said business respondent is now, 
and for more than three years last past has been, in constant com
petition with other corporations, persons, firms, and partnerships 
engaged in the sale o£ similar products in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

PAR. 2. In the course and conduct of its business, as described 
herein, respondent included within its corporate name under which 
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to carry on its business the words "Hartz 1\Iountain." Respondent 
has sold its products under the trade name of "Hartz Mountain" and 
has prefixed said trade name with the word "Genuine." It has used 
continuously for three years last past, and is now using, said cor
porate name containing the said words "Hartz Mountain" and the 
said trade name "Hartz Mountain" alone or in conjunction with the 
word "Genuine" in soliciting the sale of and selling its products in 
interstate commerce. Respondent has caused its co1:porate name 
"Hartz l\lountain Products, Inc." and its said trade name "Hartz 
Mountain" alone or in conjunction with the word "Genuine" to ap
pear on its letterheads, billheads, business cards, circulars, advertis
ing matter, labels on containers containing its said products, and in 
booklets and otherwise, and has distributed said printed matter in 
interstate commerce to customers and prospective customers of re
spondent. Respondent has also caused its said corporate name and 
said trade name to be used in radio broadcasts in the advertisement 
of its said products. Respondent has caused its said corporate name 
"Hartz Mountain Products, Inc." and its said trade name "Hartz 
Mountain," usrd alone or in conjunction with the word "Genuine" 
to be presented to its customers and prospective customers in such 
a way that the representation is made to its customers or prospective 
customers that respondent's products are made or originate in the 
Hartz or Harz Mountain District of Germany. It is well known 
among owners of birds, and especially canary fanciers, that the 
Hartz or Harz Mountain District of Germany is a locality wherein 
a high-grade species of canary has been bred for many years. 

In truth and in fact respondent's products are not, nor have they 
ever been, made or manufactured in, nor have their ingredients or 
component parts ever, nor do they now, originate in the Hartz or 
Harz Mountain District of Germany, but on the contrary, respondent 
has filled and now fills orders with products made or manufactured 
in the United States from ingredients or component parts procured 
by the respondent from places other than the Hartz or Harz Moun
tain District of Germany. 

PAR. 3. Respondent at all times herein referred to has soh! and 
now sells preparations under the trade name or brand of "Dr. 
Brehm's Bird Tonic," "Dr. Brehm's Bird 'Vash," "Dr. Brehm's Bird 
Bitters," and "Dr. Brehm's Revalenta," and has used and featured 
said trade names or brands on labels and in advertisements and in 
advertising matter, and has caused the following to appear on the 
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labels which it placed on the product designated as "Dr. Brehm's 
Revalenta": 

REVALENTA 

Prepared aecordiug to Dr. Brehm's original reei!lC, is aeknowledged by all 
German bird breeders to be the best remerly for colus, asthma, coughs, 
hoarseness, etc. 

The use by the respondent of the words "Dr. Brelm1" or "Dr. 
Brehm's" and the title "Doctor" or the abbreviation therefor, to 
wit, "Dr." is made in such a way that purchasers and prospective 
purchasers of respondent are led to believe that the products sold by 
respondent under said trade names or brands are prepared from a 
formula or under the direction of a doctor or a Doctor Brehm. In 
truth and in fact none of respondent's products have ever been, nor 
are they now, made, manufactured, or prepared under the direction 
of a doctor or a Doctor Brehm, and said representation of respond
ent is untrue. 

PAR. 4. Respondent at all times herein referred to has sold, and 
now sells, a product designated as "Hartz Mountain 'Perfect-Grip' 
Sand Perch," and has made representations regarding said product 
as set forth in the following statements which it has caused to 
appear in catalogues and other advertisements which it circulates 
in interstate commerce: 

The vibrating spring by which the perch is attached easily from the outside 
of the cage produces a gentle ~;pring action, a soothing sensation comparable 
to the swaying of a tree brunch as a canary alights and jumps from its in· 
viting surface. 

In truth and in fact said product contains no vibrating spring and 
no spring action comparable to the swaying of a tree branch is 
produced in its use. 

PAn. 5. There is a preference on the part of certain purchasers or 
prospective purchasers located in different S1tates of the United 
States for products similar to those sold by the respondent to be 
resold by retail to the public, made or manufactured in or composed 
o£ ingredients or component parts originating in the Hartz or Harz 
Mountain District of Germany, for products made or prepared 
according to the formula or under the direction of a doctor or a 
Doctor Brehm, or for a perch for canaries containing a vibrating 
spring which when used will produce a spring action comparable 
to the swaying of a tree. The use by the respondent of the words 
"Hartz Mountain Products" in respondent's corporate name, and the 
words "Hartz Mountain," alone or in conjunction with the worn 
"Genuine," in respondent's trade name, as described herein; of the 
words "Dr. Brehm," "Dr. Brehm's," the title "Doctor" or the ab-
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breviation therefor, to wit, "Dr."; or the representation by the re
spondent that respondent's said "'Perfect-Grip' Sand Perch" is at
tached to a cage by a vibrating spring which produces, when used, a 
gentle spring action comparable to the swaying of a tree, has a 
tendency and capacity to mislead and deceive purchasers who are 
customers or prospective customers of respondent, into the belief 
that respondent's products are actually made or manufactured, or the 
ingredients or component parts thereof originated in the Hartz or 
Harz Mountain District of Germany, or are prepared under the di
rection or according to the formula of a doctor or a Doctor Brehm, 
or that respondent's" 'Perfect-Grip' Sand Perch" has the properties, 
capacities, or effects claimed for it, as hereinabove set forth, and 
such prospective customers, relying and acting upon such belief, 
have been and are thereby induced to and do buy respondent's afore
said products, thereby tending to divert trade to respondent from 
other corporations, associations, individuals, firms, and partnerships 
who do not misrepresent the locality of manufacture of their prod
ucts or the locality from which the ingredients or component parts 
of their products are obtained, or the persons under whose direction 
or formula their products are prepared, or the properties, capacities, 
or effects of their products, bnt who truthfully advertise and Iabe~ 
their products. 

P .AR. 6. The practices of respondent, described hereinabove, are 
all to the prejudice of the public and of respondent's competitors, and 
have been, and are, unfair methods of competition in interstate 
commerce in violation of the provisions of Section 5 of an Act 
of Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

REPORT, FINDINGS .AS TO THE FAcTs, .AND OnnER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on the 30th day of June 1936, issued, and 
on July 3, 1936, served its complaint in this proceeding upon the 
respondent, Hartz Mountain Products, Inc., a corporation, charging 
said respondent with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. .After the issu
. ance of said complaint and the filing of the respondent's answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Thomas II. Kennedy, attorney 
for thP Commission, and in opposition to the allegations of the com-
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plaint by Nims and Verdi, by P. E. Williamson, Jr., Meyer Halperin, 
and Daniel R. Forbes, attorneys for the respondent, before 1V. "\V. 
Sheppard, trial examiner of the Commission theretofore duly desig· 
nated by it; and said testimony and other evidence were duly 
recorded and filed in. the office of the Commission. Thereafter, the 
proceedings regularly came on for final hearing before the Commis
sion on the said complaint, the answer thereto, testimony and other 
evidence, and briefs and oral arguments in support of the complaint 
and in opposition thereto, and the Commission having duly con· 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P ARAGUAPH 1. The respondent, Hartz Mountain Products, Inc., is 
a corporation, organized and existing under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business located at 32 Cooper Square, New York City, within the 
State of New York. Said respondent is now, and has been since 1933, 
engaged in the sale of pet shop products, including :foods and reme
dies for birds, fish and turtles, bird perches, dog powder, and various 
other products and accessories pertaining to pets, and in the distri· 
bution thereof in commerce between and among the various States 
of the United States. It causes said products, when sold by it, to 
be transported from its aforesaid place of business in New York to 
purchasers thereof located in various States of the United States 
other than the State of New York. There is now, and has been for 
more than three years last past, a course of trade and commerce by 
respondent h1 said pet shop products between and among the various 
States of the United States. In the course and conduct of its said 
business, respondent is now, and since 1933 has been, in substantial 
competition with sundry other corporations, and with partnerships, 
firms, and individuals engaged in the sale and distribution of other 
products and preparations recommended or used for pet foods and 
remedies, including foods and remedies for canary birds, in com
merce between and among the various States of the United States. 

PAR. 2. The pet foods, remedies, and accessories, including foods 
and remedies for canary birds, sold and distributed by said respond· 
ent, are sold apd distributed by said respondent through chain stores, 
department stores, drug stores, and other media of distribution lo· 
cated in the various States o£ the United States. 

PAR. 3. The respondent, in the course and conduct of its said busi· 
ness, has been and now is engaged in extensive advertising as a means 
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of furthering and aiding in the interstate sale and distribution of its 
pet foods, remedies, and accessories, including foods and remedies for 
canary birds, and as media of such advertising it has been and now is 
using various newspapers and other mediums of interstate circulation, 
and broadcasts over radio stations having interstate transmission and 
reception. 

PAR. 4. The respondent, in its said advertisements of its pet foods, 
remedies, and accessories, sold and distributed by it, has made vari
ous statements regarding the merits and qualities of said products,_ 
preparations and accessories in the feeding and treatment of house
hold pets, including canary birds. Among the statements which said 
respondent has used in its sales devices, advertisements in news
papers and other mediums of circulation, and over the radio, is the 
following: 

The vibrating SI1l'ing by wbi<'b the perch is attached ea8ily from the outside 
of the cage pt•oduces a gentle spring action, a soothing sensation comparable to 
the swaying of a tree branch as a canary alights and jumps from its inviting· 
surface. 

The respondent, in the course and conduct of its business, has, by 
some of the means aforesrdd, represented its "Perfect-Grip" sand 
perch as containing a vibrating spring by which the perch is easily 
attached from the outside of the cage and produces a gentle spring 
action, comparable to the swaying of a tree branch, as a canary alights 
or jumps from its surface. 

I) An. 5. The respondent, in the course and conduct of its business, 
has, by some of the means aforesaid, represented that its pet shop 
products, including foods and remedies for canary birds, sold and dis
tributed by it under the names "Dr. Brehm's Bird Tonic," "Dr. 
Drehm's Bird 'Vash," "Dr. Brehm's Bird Bitters," and "Dr. Brehm's 
Revelenta," are t.he products or brands prepared from a formula 
prescribed by a doctor, or under the direction of a doctor, or pre
scribed or prepared according to the formula or under the direction 
of a Dr. Brehm. 

PAR. G. Use by the respondent of the trade names or brands "Dr. 
Brehm's Bird Tonic," "Dr. Brehm's Bird 'Vash," "Dr. Brehm's Bird 
Bitters," and "Dr. Brehm's Revelenta," is and has been unjustified in 
that it has not been shown that Dr. Brehm, the famous German nat
uralist., either ever prescribed formulas for bird foods and remedies, 
or was connected, either directly or indirectly, with the formulas used 
by respondent, or the products and preparations distributed and sold 
by it. None of respondent's products have eYer been, nor are they 
now·, made, manufactured, or prepared under the direction of a doc-

16045tm-3v--voL. 20-20 
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tor, or a Dr. Brehm, and said representation of respondent is untrue. 
PAR. 7. Respondent's use of representations in describing its "Per

fect-Grip" sand perch as containing a vibrating spring by which the 
perch is attached easily from the outside of the cage and produces a 
gentle spring action, or a soothing sensation comparable to the sway
ing of a tree branch as a canary alights and jumps from its surface is 
unjustified in that its said product contains no vibrating spring and 
has no spring action comparable to the swaying of a tree branch in 
its use by a bird. 

PAR. 8. The advertisements and representations made to the pur
chasing public by the respondent, as hereinbefore set out in paragraphs 
4 and 5, are misleading. Such representations have had the capacity 
and tendency to mislead and deceive the public into the erroneous and 
mistaken belief that respondent's products have, in truth and in fact, 
been prepared by, or under the direction, or according to the formula 
of a doctor or a Dr. Brehm, or that its "Perfect-Grip" sand perch 
contains a vibrating spring which enables the said sand perch to 
simulate the swaying of a tree branch as a canary bird alights or 
leaves its surface, and to induce such purchasing public to purchase 
respondent's products in preference to other pet shop products and 
accessories, including foods and remedies for canary birds. The 
result of such deception and misleading representations on the part 
of the said respondent is to unfairly divert trade to said respondent 
from such competitors above-named who do not misrepresent the 
character and quality of their respective products or the results to be 
obtained from the use thereof. 

CON CL US ION 

The aforesaid acts and practices of the said respondent, Hartz 
Mountain Products, Inc., a corporation, are to the prejudice o£ the 
public ai1d of competitors of respondent and constitute unfair methods 
of competition in commerce within the intent and meaning of Sec
tion 5 of an Act of Congress approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, a.nd for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the re
spondent, testimony and other evidence taken before "\V. "\V. Sheppard, 
examiner of the Commission, theretofore duly designated by it, in 
support of the allPgations o£ said complaint and in opposition thereto, 
briefs filed herein, and oral arguments by John F. Richter,. counsel 
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for the Commission, and by P. E. Williamson, Jr., counsel for the 
respondent, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro
visions of an Act of Congress approved September 26, 1914, entitled 
"''An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

It i.'l ordered, That the respondent, Hartz Mountain Products, Inc., 
jts officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution of pet shop products and 
-accessories, including foods and remedies for canary birds, or any 
preparations, under whatever name sold, possessing similar qualities, 
in interstate commerce or in the District of Columbia, do forthwith 
·cease and desist from: 

1. Representing, through use of the term "Dr." or "Doctor" or any 
-other term or word of similar meaning, or in any manner, that said 
vroducts or preparations, including the formulas therefor, manu
factured and sold by them, are manufactured according to a formula 
·of, or under the supervision of a Dr. Brehm or of any doctor of medi
-cine or any other person skilled in the practice of medicine, until and 
unless such products are so manufactured. 

2. Representing that said "Perfect-Grip" sand perch contains a· 
vibrating spring or embodies a spring action simulating or com
parable in use to the swaying of a tree branch. 

It i<t further ordered, That the respondent, Hartz :Mountain Prod
tucts, Inc., shall within 60 days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease 
and desist hereinabove set forth. 

' 
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IN THE MATIER OF 

DIETZ GUM COMPANY OF CHICAGO, ETC., ET AL. 

COMPLAIN'.r, FINDINGS, AND ORDER IN RE3ARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGREilS APPROVED SEPT. 26, 1914 

Docket 3189. Complai11t, July 27, 1937-Decision, Jan.. 12, 1938 

Where a corporation and two inuividnals, ofiicer:s, stockholders, and controllers 
thereof, engaged in sale and distribution of chewing gum assortments 
which were so packed and assembled as to involve the use of a lottery 
scht>me when sold and distributed to the consumers thereof, and which 
included, as typical, assortments composed of (1) on€' hundred penny 
pieces of gum of uniform size and shape (within Individual wrappers of 
relatively few of which "'ere concealed, as below set forth, printed 
legends), together with (a) a number of small felt pennants, of which 
purchasers securing by chance concealed legend reading "One Base Hit" 
received one, of which purchasers thus securing legend reading "Two
Base Hit" receivl'd two, and of which purchaRers thus securing legend 
rending "Three Base Hit" received three; and together with (b) larger 
felt pennants, to be given to such purchasers procuring by chance legend 
reading "Home Run"; and together with (c) still larger pennant, to be 
given to purchaser of last piece in assortmPnt; nnd (2) similar assort
ments of chewing gum of uniform size, etc., together with numbPr of small 
felt pennants, to be given 11.s prizes to purchasers of individually wrapped 
pieces containing legend "Double Play," and together with further chance
toward the securing of ba~eball uniform or gymnasium outfit through 
chance securing and accumulating of wrappers containing letters, in se· 
quence, necessary to spell sentence ''YOU ARE THE WINNER"-

Sold, to whole!<alers and jobbers, for display and resale to purchasing public 
by retailer-vendee-customers thereof in accordance with Aforesaid sales 
plans, said assortments, and th!'reby supplied to and placE'd in the hands 
of others the means of conducting lottE>ries in the sale of theh· pt·odnct~. 
In accordance with aforesaid sales plans, contrary to public policy long 
rccogniz!'d by the common law and criminal statutes and to an established 
public policy of the United States GovernmPnt, and In co,mpt>titlon with 
many who, unwilling to offer or sell chewing gum or other confections, so 
pacl,ed and assembled, or otherwise arranged and packed for sale to pur
chasing public, as to involve a game of chance, refrain therefrom; 

With capacity and tendency to induce purchasers of their said assortments to 
buy their said products In preference to chewing gum or othl'r confections 
offered and sold by their competitors, and with result that many dealers 
in and ultimate purchasers of such products wt>re attmctt><l by their said 
methods and manner of packing said chewing gum and by elements of 
chance involved In sale thereof as above set forth, and were thereby 
induced to purchase their said chewing gum thu!l packed and sold by them, 
in preference to chewing gum or other confections offered and sold by 
said competitors who do not use same or equivaleut methods, and with 
tendency and capacity, because of said game of chance, to divert to them 
trade and custom from their said competitors as aforesaid, exclude from 
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said chewing gum trade all competitors who are unwilling to and do not 
ruse such or equivalent methods as unlawful, lessen competition therein 
und tend to create monopoly thereof in it and such other distributors n~ 
use same or equivalent methods, deprive purchasing public of benefit of 
free competition in said chewing gum trade, and eliminate from said 
trade all actual, and exclude therefrom all potential, competitors who do 
not adopt and use sueh or equivalent methods : 

lield, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas and Mr. John L. Hornor, trial 
examiners. 

Mr. Henry 0. Lank and Jh. P. 0. Kolinski for the Commission. 
Beach, Fathchild & Scofield, of Chicago, Ill., for respondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that the Dietz 
Gum Company of Chicago, a corporation, in its own name and 
right and trading as Novelty Gum Company, Specialty Gum Com
pany, and Yankee Doodle Gum Company, and. Sol. S. Leaf, ind.i- · 
vidually and as president and treasurer of the Dietz Gum Company 
of Chicago, and Harry Leaf, ·individually and as secretary of the 
Dietz Gum Company of Chicago, hereinafter referred to as respond
ents, have been and are using unfair methods of competition in com
merce, as "commerce" is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

PARAGRAPH 1. The respondent, Dietz Gum Company of Chicago, 
is a corporation organized and doing business under the laws of the 
State of Illinois, with its principal office and place of business 
located at 1734 'Vest Hubbard Street, Chicago, Ill. In addition to 
doing business under its own name as Dietz Gum Company of 
Chicago, the said respondent uses the trade names and styles of 
Novelty Gum Company, Specialty Gum Company, and Yankee 
Doodle Gum Company. Respondent, SolS. Leaf, is president, treas
urer, a director and a stockholder of respondent, Dietz Gum 
Company of Chicago, and has his office and place of business at 
1734 'Vest Hubbard. Street, Chicago, Ill. · Respondent, Harry Leaf, 
is SPcretary, a director and a stockholdPr of the respondent, Dietz 
Gum Company of Chicago, and has his office and plaee of business 
:at 1734 'Vest Hubbard Street, Chieago, Ill. Said respondents, Sol 
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S. Leaf, and Hll.rry Leaf, as officers, directors, and stockholders of 
the Dietz Gum Company of Chicago, have a controlling voice iu the 
methods employed by, and direct the policies of, the said respondent 
corporation. 

The respondents, as a hove described, are now and for some time 
last past have been engaged in the sale :mel distribution of chewing 
gum to wholesale dealers and jobbers located at points in the various 
States of the United States. Respondents cause and have caused 
their said products when sold to be transported from their principal 
place of business in the city of Chicago, State of Illinois, to pur~ 
chasers thereof in Illinois and in other States of the United States 
r,t their respective points of location. There is now and has been 
for some time last past a course of trade and commerce by said 
respondents in such chewing gum between and among the States 
of the United States. In the course and conduct of said business, 
respondents are in competition with other corporations and indi· 
viduals and with partnerships engaged in the sale and distribution 
of chewing gum or other confections in commerce between and 
among the various States of the United States. 

PAn. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, the respondents sell and have sold to whole~ 
sale dealers and jobbers assortments of chewing gum so packed and 
assembled as to involve the use of a .lottery scheme when sold and 
distributed to the consumers thereof. 

(a) One of said assortments is composed of 100 sticks of chewing 
gum of uniform size and shape, together with a number of small 
felt pennants, a lesser number of slightly larger felt pennants, and 
one still larger felt pennant, which said felt pennants are to be 
given as prizes to purchasers of individual sticks of chewing gum 
in the following manner: The said sticks of chewing gnm in said 
assortment are wrapped in individual wrappers, and all of the said 
wrappers appear identical .until removed from said chewing gum. 
The majority of the said wrappers have no printing on the inside 
thereof, hut a small number bear the printed legend "One Base Hit"; 
a still smaller number bear the printed legend "Two Base Hit"; a 
still smaller number bear the printed legend "Three Base Hit"; and 
a few of the wrappers bear the printed legend "Home Run." The 
printed legends on the inside of the wrappers cannot be seen or 
ascertained until a selection has been made and the wrapper removed. 
The individual sticks of cl).ewing gum retail at the price of 1¢ each, 
and purchasers procuring a stick of chewing gum contained within 
a wrapper bearing the legend "One Base Hit" receives one small 
pennant, contained in said assortment and heretofore referred to, 
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free of charge and as a prize. Purchasers obtaining a stick of chew
ing gum contained within a wrapper bearing the legend "Two Base
Hit" receive two of the said small pennants free of charge and as 
a prize. Purchasers procuring a stick of chewing gum contained 
within a wrapper bearing the legend "Three Base Hit" receive three 
small pennants free of charge and as a prize. Purchasers procur
ing a stick of chewing gum contained within a wrapper bearing
the legend "Home Run" receive one of the larger pennants con
tained in said assortment and heretofore referred to, free of charge· 
and as a prize. The purchaser of the last piece of chewing gum. 
in the said assortment receives the still larger pennant contained in 
said assortment. The said felt pennants contained in said assort
ment are thus distributed to purchasers of chewing gum from said 
assortment wholly by lot or chance. 

(b) Another assortment sold and distributed by respondents is 
composed of 100 sticks of chewing gum of uniform size and shape, 
together with a number of small felt pennants, which said felt pen
nants and certain other specified articles of merchandise are to be 
given as prizes to purchasers of individual sticks of chewing gum 
in the following manner: The said sticks of chewing gum in said 
assortment are wrapped in individual wrappers, and the said wrap
pers appear identical until a selection has been made and the wrap
pers removed. A small number of the said wrappers bear on the 
inside thereof the printed words "Double Play." Other wrappers 
bear on the inside thereof a printed letter from the following 
sentence: "You are the Winner." The individual sticks of chewing 
gum retail at the price of 1¢ each, and the purchaser who procures 
a stick of chewing gum contained within a wrapper bearing the
printed legend "Double Play" is entitled to receive and is to be 
given free of charge one of the said small felt pennants contained in 
said assortment and heretofore referred to. The wrappers bearing 
one of the printed letters, above referred to, also contain the 
following or similar legends : 

SAVE THIS LETTER-W 
This Is the lOth letter in YOU ARE THE WINNER. 
Save all the other letters. 
Boys and Girls-Save wrappers with letters. 
When you have the pr01)er letters to spell out 

Y-0-U-A-R-E-T-H-E-W-I-N-N-E-R 
mall the wrappers by registered mall to 
NOVELTY GUM CO., 1734 W. Hubbard St., Chicago, Ill. 
You wlll receive free a complete BASEBALL UNIFORl\I 
or GYMNASIUM OUTFIT to your measurements. 
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When purchasers have procured the necessary wrappers bearing let
ters spelling "You Are the '\Vinner," they are entitled to forward 
them to the respondents and receive free of charge and as a prize 
a baseball uniform or a gymnasium outfit. The printed legends on 
the inside of the said wrappers are effectively concealed from pur
chasers and prospective purchasers until a selection has been made 
and the particular wrapper removed. The felt pennants, the base· 
ball uniform, and the gynmasium outfit are thus distributed to pur· 
chasers of chewing gum from said assortment wholly by lot or 
chance. 

The respondents manufacture, sell and distribute various assort
ments of chewing gum involving a lot or chance feature, but such 
assortments are similar to those described in (a) and (b) above, 
and vary only in detail. 

PAR. 3. The wholesale dealers and jobbers to whom respondents 
sell their assortments resell said assortments to retail dealers, and 
said retail dealers expose said assortments for sale and sell said 
chewing gum to the purchasing public in accordance with the afore
said sales plans. Respondents thus supply to and place in the hands 
of others the means of conducting lotteries in the sale o£ their 
products in accordance with the sales plans hereinabove set forth, 
and said sales plans have the capacity and tendency o£ inducing 
purchasers thereof to purchase respondents' said products in prefer
ence to the chewing gum or other confections offered for sale and 
sold by their competitors. 

PAR. 4. The sale of said chewing gum to the purchasing public by 
either one of the methods above described involves a game of chance 
or the sale of a chance to procure other articles o£ merchandise. The 
use by respondents o£ said methods in the sale o£ chewing gum, and 
the sale o£ chewing gum by and through the use thereof and by the 
aid o£ said methods, is a practice o£ the sort which the common bw 
and criminal statutes have long deemed contrary to public policy 
and is contrary to an established public policy of the Government of 
the United States. The use by respondents of said methods has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: that the use thereof has the tendency and capacity to exclude 
from the chewing gum trade, competitors who do not adopt and nse 
the same methods or equivalent or similar methods involving the 
same or equivalent or similar elements of chance or lottery schemes. 
Many persons, firms, and corporations who make and sell chewing 
gum or other confections in competition with respondents, as above 
alleged, are unwilling to offer for sale or sell chewing gum or othe.r 
confections so packed and assembled as above allegerl, or otherwise 
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nrranged and packed for sale to the purchasing public so as to in
volve a game of chance, and such competitors refrain therefrom. 

PAn. 5. Many dealers in and ultimate purchasers of chewing gum 
Qr other confections are attracted by respondents' said methods and 
manner of packing said chewing gum and by the elements of chance 
involved in the sale thereof in the manner above described, and are 
thereby induced to purchase said chewing gnm so packed and sold 
by respondents in preference to chewing gum or other confections 
offered for sale and sold by said competitors of respondents who do 
not use ·the same or equivalent methods. The use of said methods by 
respondents has the tendency and capacity, because of said games of 
chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or equivalent methods; to ex
clude from said chewing gum trade all competitors who are unwill
ing to and who do not use the same or equivalent methods because 
the same are unlawful; to lessen competition in said chewing gum 
trade, and to tend to create a monopoly of said chewing gum trade in 
respondents and in such other distributors of chewing gum or other· 
confections as use the same or equivalent methods; and to deprive 
the purchasing public of the benefit of free competition in said 
chewing gum trade. The use of said methods by respondents has the 
tendency and capacity to eliminate from said chewing gum trade all 
actual competitors, and to exclude therefrom all potential competi
tors who do not adopt and use said methods or equivalent methods. 

PAR. 6. The aforementioned methods, acts, and practices of re
spondents are all to the prejudice of the public and of respondents'· 
competitors, as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,'r 
the Federal Trade Commission, on July 27, 1937, issued and served its 
complaint in this proceeding upon the above-named respondents, 
charging them with the use of, unfair methods of competition in 
commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents' answer the 
Commission, by order entered herein, granted respondents' motion 
for permission to withdraw said answer and to substitute therefor 

• 
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an answer admitting all the material allegations of the complaint to 
be true and waiving the taking of further evidence and all inter
vening procedure, which substitute answer was duly filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for hearing before the Commission on the said complaint, and the 
substitute answer, briefs and oral arguments of counsel having been 
waived, and the Commission having duly considered the matter, and 
being now fully aqvised in the premises, .finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Dietz Gum Company of Chicago is a 
corporation organized and doing business under the laws of the State 
of Illinois, with its principal office and place of business located at 
1734 West Hubbard Street, Chicago, Ill. In addition to doing busi
ness under its own name as Dietz Gum Company of Chicago, the 
said respondent uses the trade names and styles of Novelty Gum 
Company, Specialty Gum Company, and Yankee Doodle Gum Com
pany. Respondent Sol S. Leaf is president, treasurer, a director and 
a stockholder of respondent Dietz Gum Company of Chicago, and 
h!ls his office and place of business at 1734 vVest Hubbard Street, 
Chicago, Ill. Respondent Harry Leaf is secretary, a director and a 
stockholder of respondent Dietz Gum Company of Chicago, and has 
his office and place of business at 1734 West Hubbard Street, Chi
cago, Ill. Said respondents, Sol S. Leaf, and Harry Leaf, as officers, 
directors, and stockholders of the Dietz Gum Company of Chicago, 
have a controlling voice in the methods employed by, and direct the 
policies of, the said respondent corporation. 

The respondents, as above described, are now and for some time 
last past have been engaged in the sale and distribution of chewing 
gum to wholesale dealers and jobbers located at points in the various 
States of the United States. Respondents cause and have caused 
their said products when sold to be transported from their principal 
place of business in the city of Chicago, State of Illinois, to pur
chasers thereof in Illinois and in other States of the United States 
at their respective points of location. There is now and has been 
for some time last past a course of trnde. and commerce by said 
respondents in such chewing gum between and among the States of 
the United States. In the course and conduct of said business, re
spondents are in competition, with other corporations and individuals 
and with partnerships engaged in the sale and distribution of chew-
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ing gum or other confections in commerce between and among the 
various States of the United States. 

PAR. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, the respondents sell and have sold to whole
sale dealers and jobbers assortments of chewing gum so packed and 
assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. 

(a) One of said assortments is composed of 100 sticks of chewing 
gum of uniform size and shape, together with a number of small felt 
pennants, a lesser number of slightly larger felt pennants, and one 
still larger felt pennant, which said felt pennants are to be given as 
prizes to purchasers of individual sticks of chewing gum in the 
following manner: The said sticks of chewing gum in said assort
ment are wrapped in individual wrappers, and all of the said wrap
pers appear identical until removed from said chewing gum. 
The majority of the said wrappers have no printing on the inside 
thereof, but a small number bear the printed legend "One Base Hit"; 
a still smaller number bear the printed legend "Two Base Hit"; a 
still smaller number bear the printed legend "Three Base Hit"; and 
a few of the wrappers bear the printed legend "Home Run." The 
printed legends on the inside of the wrappers cannot be seen or 
ascertained until a selection has been made and the wrapper re
moved. The individual sticks of chewing gum retail at the price of 
1¢ each, and purchasers procuring a stick of chewing gum contained 
within a wrapper bearing the legend "One Base Hit" receive one 
small pennant, contained in said assortment and heretofore referred 
to, free of charge and as a prize. Purchasers obtaining a stick of 
chewing gum. contained within a wrapper bearing the legend "Two 
Base Hit" receive two of the S!tid small pennants free of charge and 
as a prize. Purchasers procuring a stick of chewing gum contained 
within a wrapper bearing the legend "Three Base Hit" receive three 
small pennants free of charge and as a prize. Purchasers procuring 
a stick of chewing gum contained within a wrapper bearing the 
legend "Home Run" receive one of the larger pennants contained in 
said assortment and heretofore referred to, free of charge and as a 
prize. The purchaser of the last piece of chewing gum in the said 
assortment receives the still larger pennant contained in said assort
ment. The said felt pmmants contained in said assortment are thus 
distributed to purchasers of chewing gum from said assortment 
wholly by lot or chance. 

(b) Another assortment sold and distributed by respondents is 
eomposed of 100 sticks of chewing gum of uniform size and shape, 
together with a number of small felt pennants, which said felt pen-
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nants and certain other specified articles of merchandise are to be 
given as prizes to purchasers of individual sticks of chewing gum in 
the following maru1er: The said sticks of chewing gum in said as
sortment are wrapped in individual wrappers, and the said wrappers 
appear identical until a selection has been made and the wrappers 
removed. A small number of the said wrappers bear on the inside 
thereof the printed words "Double Play." Other wrappers bear 
on the inside thereof a printed letter from the following sentence: 
"You are the 'Vilmer." The individual sticks of chewing gum retail 
at the price of 1¢ each, and the purchaser who procures a stick of 
chewing gum contained within a wrapper bearing the printed legend 
"Double Play" is entitled to receive and is to be given free of charge 
one of the said small felt pennants contained in said assortment and 
heretofore referred to. The wrappers bearing one of the printed 
letters, above referred to, also contain the following or similar 
legends: 

SAVE THIS LETTER-W 
This is the lOth letter in YOU ARiil THE WINNER 
Save all the other letters. 
Boys and Girls-Save wrappers with letters. 
When you have the proper letters to ~;pell out 

Y-0-U-A-R-E-T-H-E-W-I-N-N-E-R 
mail the wrappers by registered mail to 
NOVELTY GUM CO., 1734 W. Hubbard St., Chicago, Ill. 
You will receive free a complete BASEBALL UNIFORM 
or GYMNASIUM OUTFIT to your measurements. 

'Vhen purchasers have procured the necessary wrappers bearing let
ters spelling " You Are the 'Winner," they are entitled to forward 
them to the respondents and receive free of charge and as a prize 
a baseball uniform or a gymnasium outfit. The printed legends on 
the inside of the said wrappers are effectively concealed from pur
chasers and prospective purchasers until a selection has been made 
and the particular wrapper removed. The felt pennants, the base
ball uniform, and the gymnasium outfit are thus distributed to pur
chasers of chewing gum from said assortment wholly by lot or 
chance. 

The respondents manufacture, sell and distribute various assort
ments of chewing gum involving a lot or chance feature, but such 
assortments are similar to those described in (a) and (b) above, and 
vary only in detail. 

PAR. 3. The wholesale dealers and jobbers to whom respondents 
sell their assortments resell said assortments to retail dealers, and 
said retail dealers expose said assortments for sale and sell said 
chewing gum to the purchasing public in accordance with the afore-
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said sales plans. Respondents thus supply to and place in the hands 
of others the means of conducting lotteries in the sale of their prod
nets in accordance with the sales plans hereinabove set forth, and 
said sales plans have the capacity and tendency of inducing purchas
ers thereof to purchase respondents' said products in preference 
to the chewing gum or other confections offered for sale and sold 
by their competitors. 

PAR. 4. The sale of said chewing gum to the purchasing public by 
. either one of the methods above described involves a game of chance 
or the sale of a chance to procure other articles of merchandise. The 
use by respondents of said methods in the sale of chewing gum, and 
the sale of chewing gum by and through the use thereof and by the 
aid of said methods, is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy 
and is contrary to an established public policy of the Government of 
the United States. The use by respondents of said methods has the 
·tendency unduly to hinder competition or create monopoly in this, 
to wit: That the use thereof has the tendency and capacity to ex
·clude from the chewing gum trade, competitors who do not adopt 
and use the same methods or equivalent or similar methods involving 
the same or equivalent or similar elements of chance or lottery 
schemes. 1.\Iany persons, firms, and corporations who make and sell 
chewing gum or other confections in competition with respondents, 
as above found, are unwilling to offer for sale or sell chewing gum or 
other confl'ctions so packed and assembled, or otherwise arranged and 
packed for sale to the purchasing public, as to involve a game of 
chance, and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of chewing gum 
or other confections are attracted by respondents' said methods and 
manner of packing said chewing gum and by the elements of chance 
involved in the sale thereof in the manner above described, and are 
thereby induced to purchase said chewing gum so packed and sold by 
respondents in preference to chewing gum or other confections 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said nl.ethods by 
respondents has the tendency and capacity, because of said games of 
chance, to diYert to respondents trade and custom from their said 
·competitors \vho do not use the same or equivalf'nt methods; to 
exclude from said chewing gum trade all competitors who are unwill
ing to and who do not use the same or equiYalent methods because 
the same are unlawful; to lessen competition in said chewing gum 
trade, and to teJHl to create a monopoly of said chewing gum trade in 
:respondents :and in .such other distributors of ehe,Ying gum or other 
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confections as use the same or equivalent methods; and to deprive 
the purchasing public of the benefit of free competition in said chew
ing gum trade. The use of said methods by respondents has the 
tendency and capacity to eliminate from said chewing gum trade all 
actual competitors, and to exclude therefrom all potential competitors 
who do not adopt and use said methods or equivalent methods. 

CONCLUSION 

The aforesaid acts and practices of the respondents are to the 
prejudice of the public and of respondents' competitors and consti
tute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, and the substitute 
answer filed herein by respondents admitting all material allega
tions of the complaint to be true, and waiving the taking o:f :further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the :facts and its conclusion that 
respondents have violated the provisions o:f an Act o:f Congress 
approved September 26, 1914, entitled, "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondent, Dietz Gum Company of Chi
cago, a corporation, its officers, representatives, agents, and employ
ees, and the respondents, Sol S. Leaf, individually and as president 
and treasurer of the Dietz Gum Company of Chicago, and Harry 
Leaf, individually and as secretary of the Dietz Gum Company of 
Chicago, in connection with the offering for sale, sale and distribution 
of chewing gum and other merchandise in interstate commerce do 
forthwith cease and desist :from : 

1. Selling and distributing to jobbers and wholesale dealers or 
others chewing gum or other merchandise so packed and assembled 
that sales of such chewing gum or other merchandise to the general 
public are to be made or may be made by means o£ a lottery, gaming 
device, or gift enterprise; 

2. Supplying to or placing in the hands of wholesale dealers or 
jobbers or others assortments of chewing gum or other merchandise 
which are used or may be used without alteration or rearrangement 
of the contents thereof to conduct a lottery, gaming device, or gift 
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enterprise in the sale or distribution of the chewing gum or other 
merchandise contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
chewing gum for sale to the public at retail pieces of chewing gum, 
together with felt pennants, which said felt pennants are to be given 
as prizes to purchasers of individual pieces of cl1ewing gum procur
ing a piece of chewing gum contained within a wrapper bearing 
particular or specified legends; 

4. Packing or assembling in the same package or assortment of 
chewing gum for sale to the public at retail, pieces of chewing gum 
contained within wrappers bearing various legends or letters, which 
Wrappers bearing particular legends entitle the purchaser to specified 
articles of merchandise as a prize and which wrappers bearing let
ters, when obtained in particular combinations, entitle the holder 
thereof to certain specified articles of merchandise as a prize. 

It is further ordered, That the respondents, Dietz Gum Company 
of Chicago, a corporation, in its own name and right and trading as 
Novelty Gum Company, Specialty Gum Company, and Yankee 
Doodle Gum Company; and Sol S. Leaf, individually and as presi
dent and treasurer of the Dietz Gum Company of Chicago; and 
Harry Leaf, individually and as secretary of the Dietz Gum Com
pany of Chicago, shall, within 30 days after service upon them of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with the 
order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

I...OUIS H. TADACII, TRADING AS LONGWEAR HOSIERY 
COMPANY, CERTIFIED HOSIERY COMPANY, AND 
CANARY HOSIERY COMPANY 

COMPLAINT, FINDINGS, AND OUDER IN RE3ARD TO THE ALLEGED VIOLATION OF' 
SEC. 5 OF AN ACT OF CONGRESS APPUOVED SEPT, 26, 1914 

Docket 3229. Complaint, Sept. 18, 1.931-Ded.~ion, Jan. 1'2, 1938 

Where an individual engaged in !'ale of hosiery among the various States 
through lwuse-to-hom~e <·anvassers, in substantial competition with those 
engage!} in manufacture, sale, and distribution, or in sale and dh;tributi'on, 
of hosiery in commerce among tile various States and in the District of 
tColumbia, and induding among his said competitors manufacturers, !'el!ers, 
.and di~trihntors of ho~iery who do not in any manner misrepresent their 
products and do not use methods and practices as below described in con
nection with offer, sale and distribution thereof-

(a) l<'alsely represented that he manufactured the hosiery sold and distributed 
by him, and that such hosiery corresponded as to grade, texture, color, 
und quality to snmples di~played by his said agents and revresentativcs for 
customers' selection, facts being be was not a hosiery manufacturer and 
hosi('ry sbipved was of a quality or grade inferior to sample selected and 
to that r('prl'sented by his said ugents and representatives, and in manY 
Instances not of size and color selected by purcha8er; 

(b) Represented that his stock in trade was turned over every ten days, and 
was always new and fresh, and that some of his said hosiery was made bY 
a certain specified well-known manufacturer of ladies' hosiery, facts being 
none of the products sold by him wus made by manufncturer referred to, 
nor was his stock in trade turned over as above reprE>sented; 

(c) Represented that his so-called "Longwear" hosiery was woven with special 
lockstitch which prevented it from snugging, running or developing holeS, 
and that it was guaranteed as hole-pt·oof and run-proof for a period of 
from three to six months, facts being said hosiery was not thus woven and 
would not, with normal wear, last for period of time specified, and he did 
not replace worn with new hosiery as promised ; 

(d) Represented that purchasers ordering not fewer than six pairs of hosierY 
would be given, ~ithout further charge, extra pair, and misrepresented 
postage which customer would actually be called upon and required to paY 
when goods were shipped, facts being he failed and refused to include 
so-called "free" pair in such order when shipment was made, and there
after to deliver such pair as promised, and postage charge required was 
greater than that represented at time of sale; and 

(e) Exacted additional payments of ten percent or more to cover postage and 
insurance fee on extra shipment in case of exchange of goods to correct 
mistakes in color or size, and unduly and unreasonably delayed correction 
of mistakes in filling orders; and 

(f) Failed and neglected, in a number of instances, to make adjustments RS 
promised, rt>fusing adjustments unless and until purchaser sent in originRl 
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receipt given by salesman, and thereby, in some instances, defeating cus
tomer's efforts to secure adjustment, and, in number of instances, keeping 
receipts sent in without making adjustments, and retaining hosiery sent in 
for exchange or adjustment of mistakes without l'efunding purchaser's 
money; 

With effect of deceiving and misleading purchasers and prospective purchasers 
into buying his said hosiery in the false and erroneous belief that he was a 
manufacturer and that hosiery sold and distributed would correspond in 
grade, etc., to salesman's samples, and that goods might be exchanged to 
correct mistakes without additional payment, and that such corrections 
would not be unreasonably and unduly delayed, deposits would be refunded 
in the absence of exchange or other satisfactory adjustment, and that 
hosiery in question was specially woven and guaranteed as above set forth, 
or was made by, as case might be, well-known manufacturer, and that his 
stock in trade was turned over, etc., as above represented, and that other 
undertakings and representations above set forth were true, and of mis
leading purchasers and prospective purchasers in the aforesaid respects 
and into purchase of his said hosiery by reason of such beliefs, in prefer
ence to that of competitors who do not resort to similar acts, practices, 
and misrepresentations in connection with the sale and distribution of their 
respective products, and with result thereby of unfairly diverting trade 
to him from such competitors; to the substantial injury of competition 
In commerce : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. Joseph 0. Fehr for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Louis H. 
Tabach, an individual doing business under the trade names Long
wear Hosiery Company, Certified Hosiery Company and Canary 
Hosiery Company, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce as "com
merce" is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that 
respect, as follows : 

PARAGRAPH 1. Respondent, Louis H. Tabach, is an individual, trad
ing as Longwear Hosiery Company, Certified Hosiery Company and 
as Canary Hosiery Company, having his principal office and place. 
of business located at 1060 Broad Street, in the city of Newark, in 

160451m-39-VOL. 26--21 
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the State of New Jersey. Respondent is now, and for more than 
five years last past has been, engaged in the business of selling ladies' 
hosiery in commerce between the State of New Jersey and the sev
eral States of the United States, and in the District of Columbia. 
When said hosiery is sold, respondent causes the same to be tmns
ported from his place of business in the State of New Jersey to pur
chasers thereof located in States of the United States other than the 
State of New Jersey and in the District of Columbia. There has 
been for more than five years last past, and still is, a constant current 
of trade and commerce in said ladies' hosiery thus sold and dis
tributed by respondent, between and among the various States of the 
United States, and in the District of Columbia. Respondent is now, 
and for more than five years last past has been, in substantial com
petition with other individuals and with partnerships, firms, and 
corporations engaged in the manufacture of hosiery and in the sale 
and distribution thereof in commerce between the States of the 
United States and in the District of Columbia and with other indi
viduals and with partnerships, firms, and corporations engaged in the 
sale and distribution of hosiery in said commerce. 

PAR. 2. In the course and conduct of his business, as aforesaid, the 
respondent, by and through his sales agents and representatives, sells 
and has sold ladies' hosiery directly to the persons by whom such 
hosiery is to be worn. Respondent sells said ladies' hosiery on orders 
taken by said sales agents and representatives through house-to-house 
canvass. Orders so solicited and received are forwarded to the 
respondent at his principal place of business in the city of Newark, 
in the State of New Jersey. Said sales agents and representatives of 
respondent represent that said orders, when received by respondent, 
are filled according to the statements and representations made by 
them, and with hosiery of a grade, quality, and texture as shown by 
samples displayed by said sales agents and representatives, and of 
a color and size selected by the customer. 

PAR. 3. Respondent, in the course and conduct of his business, in 
said commerce, as aforesaid, represents by and through his sales agents 
and representatives 

(a) That he is a manufacturer; 
(b) That the "Longwear" hosiery sold by him is woven with a 

speciallockstitch which prevents them from snagging, running, or de
veloping holes; that such hosiery is guaranteed to be hole-proof and 
run-proof for a period of from three to six months; 

(c) That each pair of hosiery developing runs or holes within the 
period guaranteed will be replaced with a new pair without charge; 
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(d) That purchasers ordering not fewer than six pairs of hosiery 
will be given without further charge an extra pair; 

(e) That the postage charge will be less than the customer is ac
tually called upon and required to pay when goods are shipped 
C.O.D.; 

{f) That some of the hosiery sold by respondent is manufactured 
by "Vanity Fair", a well-known manufacturer of ladies' hosiery; and 

(g) That respondent's stock in trade is turned over every ten days 
and that said stock is always new and fresh. 

PAR. 4. Respondent, in the course and conduct of his business in 
said commerce, as aforesaid, through his sales agents and represen
tatives makes use and has made use of the following methods and 
practices : . 

(a) Exacting an addltional payment of ten per cent (10%) or 
more to cover postage and insurance fee on the extra shipment in 
case of exchange of goods for the purpose of correcting mistakes i.n 
color andjor size; 

(b) Unduly and unreasonably delaying the correction of mistakes 
in filling orders, and in a number of instances failing and neglecting 
to make adjustments as promised; 

(c) Retaining hosiery sent in for exchange or adjustment of mis
takes and failing and neglecting to refund the money paid by the 
purchaser; 

(d) By refusing to make adjustments unless and until the pur
chaser sends in the original receipt given by the salesman, thereby, 
in some instances, defeating the efforts of the customer to secure an 
adjustment; and 

(e) In a number of instances, keeping the receipts sent in .and 
failing and neglecting to make any adjustment. 

PAR. 5. The representations of respondent set forth in paragraphs 
2 and 3 hereof, and others similar thereto, have the capacity and 
tendency to deceive and mislead and do deceive and mislead, pur
chasers and prospective purchasers of respondent's said hosiery into 
the false and erroneous beliefs : 

(a) That t·espondent is a manufacturer; 
(b) That the ladies' hosiery sold and distributed by respondent is 

made of a fabric whose grade, texture, color and quality correspond 
to the samples displayed by respondent's sales agents and represen-
tatives, and as selected b); said customers; · 

(c) That goods purchased from respondent may be exchanged 
for the purpose of correcting mistakes in color and/or size, without 
~n additional payment of ten per cent or more to cover postage and 
tnsurance fee on the extra shipment; 
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(d) That correction of mistakes in filling orders will not be unduly 
and unreasonably delayed; 

(e) That deposits made on hosiery purchases by purchasers will be 
refunded unless exchange or other satisfactory adjustment is made; 

(f) That respondent's hosiery is woven with a special lockstitch 
preventing it from snagging, running, or developing holes; 

(g) That respondent's hosiery is guaranteed to be hole-proof and 
run-proof :for a period of from three to six months; 

(h) That a purchaser of respondent's hosiery will get a new pair 
in exchange, without additional charge, if and when it develops runs 
or holes within the period guaranteed ; 

( i) That purchasers ordering not fewer than six pairs of hosiery 
will be given an extra pair without :further charge; 

(j) That the cost of C. 0. D. shipments of goods is as represented 
by respondent and his sales agents and representatives; 

(k) That certain hosiery sold and distributed by respondent is 
manufactured by "Vanity Fair," a well-known manufacturer of 
ladies' hosiery; and 

(l) That respondent's stock in trade is turned over every ten days 
and that the same is always new and fresh. 

PAR. 6. In truth and in fact, respondent, trading under the various 
trade names hereinbefore set forth, is not now and has never been a 
manufacturer of ladies' hosiery. Respondent ships hosiery of a 
quality or grade inferior to the sample selected and of a quality and 
grade inferior to that represented by his sales agents and represen
tatives and, in many instances not of the size and color selected by 
the purchaser. The hosiery sold by respondent is not woven with a 
speo.ial lockstitch which prevents said hosiery :from snagging, run
ning, or developing holes. Said hosiery will not and does not, under 
normal wear, last :for the period of time specified and the respond
ent will ·not and does not replace worn hosiery with new hosiery at 
the expiration of such period of time, as promised. Respondent fails 
and refuses to include the so-called free pair in the order when ship
ment is made, and he thereafter fails and refuses to deliver said free 
pair, as promised. The postage charge the customer is actually 
called upon and required to pay when the goods are delivered 
C. 0. D. is greater than represented at the time of the sale. None 
of the hosiery sold by respondent is made by "Vanity Fair," nor is 
respondent's stock in trade turned over every ten days. 

PAR. 7. There are among the competitors of the respondent in said 
commerce, manufacturers, sellers, and distributors of hosiery who do 
not in any manner misrepresent their products and who do not use 
the methods and practices used by the respondent as hereinbefore 
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alleged in connection with the offering for sale, sale and distribu
tion of their products. 

PAR. 8. The above alleged acts and practices of respondent have 
the capacity and tendency to mislead and deceive purchasers and 
prospective purchasers into the erroneous beliefs described in para
graph 5 hereof, and into the purchase of respondent's said hosiery 
in and on account of such beliefs. Thereby trade is unfairly di
verted to respondent from his competitors and as a consequence 
thereof, substantial injury is done by respondent to competition in 
commerce among and between the various States of the United 
States and in the District of Columbia. 

PAR. 9. Said acts and practices of respondent are all to the preju
dice of the public and of respondent's competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS As TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled, "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on September 18, 1937, issued, and later 
served its complaint in this proceeding upon the respondent, Louis 
H. Tabach, trading as Longwear Hosiery Company, Certified 
Hosiery Company, and Canary Hosiery Company, charging him 
with the use of unfair methods of competition in commerce in viola
tion of the provisions of said act. After the issuance of said com
plaint and the filing of respondent's answer, the Commission, by 
order entered herein, granted respondent's motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of the complaint to be true, and waiving 
the taking of further evidence and all other intervening procedure, 
which substitute answer was duly filed in the office of the Com
mission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and the sub
stitute answer, briefs having been waived (oral argument not being 
requested), and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this pro
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Louis H. Tabach, is an individual trad
ing as Longwear Hosiery Company. From time to time he has also 
done business as Certified Hosiery Company, and as Canary Hosiery 
Company. His principal office and place of business is located at 
lOGO Broad Street, Newark, N.J. 

For more than five years respondent has been, and is now, engaged 
in the business of selling hosiery in commerce between the State of 
New Jersey and the various other States of the United States, and 
in the District of Columbia. When he sells his hosiery, he causes 
it to be transported from his place of business in Newark, N. J., to 
purchasers located in various other States of the United States and 
in the District of Columbia. 

There has been, and still is, a course of trade and commerce in 
said hosiery by respondent between and among the various States o:f 
the United States and in the District of Columbia. Respondent has 
been for more than five years and is now in substantial competition 
with other individuals, and with partnerships,. firms, and corpora
tions engaged in the manufacture, sale and distribution, or in the 
sale and distribution of hosiery, in commerce between and among the 
various States of the United States and in the District of Columbia. 

PAR. 2. In the course and conduct of his business, as aforesaid, 
the respondent employs sales agents and representatives who sell, 
and have sold, respondent's hosiery directly to the persons by whom 
such hosiery is to be worn. By and through these said sales agents 
and representatives, respondent sells hosiery on orders taken through 
house-to-house canvass. Orders so solicited and received are for
warded to the respondent at his principal place of business in 
Newark, N. J. By and through his said sales agents, respondent 
represents to purchasers and prospective purchasers that he is sell
ing, and will ship and deliver to them, hosiery of the specified grade, 
quality, and texture by them ordered from samples displayed by his 
agents. 

PAR. 3. In soliciting the sale of and selling his hosiery, respond
ent, by and through his sales agents and representatives, makes, 
among others, the following representations~ 

(a) That he is a manufacturer; 
(b) That the "Longwear" hosiery sold by him is woven with a 

special lockstitch which prevents it from snagging, running, or 
developing holes; that such hosiery is guaranteed to be hole-proof 
and run-proof for a period of from three to six months; 



LOXGWEAR HOSIERY CO., ETC. 291 

284 Findings 

(c) That each pair of hosiery developing runs or holes within the 
period guaranteed will be replaced with a new pair without charge; 

(d) That purchasers ordering not fewer than six pairs of hosiery 
will be given without further charge an extra pair; 

(e) That the postage charge will be less than the customer is 
actually called upon and required to pay when goods are shipped 
C.O.D.; 

{f) That some of the hosiery sold by respondent is manufactured 
by "Vanity Fair," a well-known manufacturer o£ ladies' hosiery; and 

(g) That respondent's stock in trade is turned over every ten 
days, and that said stock is always new and fresh. 

PAR. 4. As a matter of fact, respondent is not now, and has never 
been, a manufacturer of hosiery. In the usual course of his business 
aforesaid, he ships hosiery o£ a quality or grade inferior to the 
sample selected, and of a quality and grade inferior to that repre
sented by his sales agents and representatives, and, in many in
stances, not of the size and color selected by the purchaser. This 
hosiery is not woven with a special lockstitch which prevents said 
hosiery from snagging, running, or developing holes, and will not, with 
normal wear, last for the period of time specified. Respondent does 
not replace worn hosiery with new hosiery, as promised. Respondent 
fails and refuses to include the so-called free pair in the order when 
shipment is made, and thereafter fails and refuses to deliver said free 
pair, as promised. The postage charge the customer is actually 
called upon and required to pay when the goods are delivered C. 0. D. 
is greater than represented at the time of the sale. None of the 
hosiery sold by respondent is made by "Vanity Fair," nor IS re
spondent's stock in trade turned over every ten days. 

Further, this respondent makes a practice of-
( a) Exacting an additional payment o£ ten per cent ( 10%) or 

more to cover postage and insurance fee on the extra shipment in 
case of exchang~ of goods for the purpose of correcting mistakes in 
color andjor size; 

(b) Unduly and unreasonably delaying the correction of mistakes 
in .filling orders, and, in a number of instances, failing and neglecting 
to make adjustments as promised; 

(c) Retaining hosiery sent in for exchange or adjustment of mis
takes and failing and neglecting to refund the money paid by the 
purchaser; 

(d) Refusing to make adjustments unless and until the purchaser 
sends in the original receipt given by the salesman, and, thereby, in 
some instances, defeating the efforts of the customer to secure an 
adjustment; and 
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(e) In a number of instances, keeping the receipts sent in and 
failing and neglecting to make any adjustment. 

PAR. 5. The representations of respondent set forth in paragraphs 
2 and 3 hereof, and his methods and practices as set out in para
graph 4 hereof, and other representations and methods and prac
tices similar thereto, have the capacity and tendency to deceive and 
mislead, and do deceive and mislead, purchasers and prospective 
purchasers into purchasing respondent's said hosiery under the fol
lowing false and erroneous beliefs: 

(a) That respondent is a manufacturer; 
(b) That the hosiery sold and distributed by respondent is made 

of a fabric whose grade, texture, color, and quality correspond to the 
samples displayed by respondent's sales agents and representatives, 
and as selected by said customers; 

(c) That goods purchased from respondent may be exchanged for 
the purpose of correcting mistakes in color andjor size, without an 
additional payment of ten per cent or more to cover postage and in-. 
surance fee on the extra shipment; 

(d) That conection of mistakes in filling orders will not be unduly 
and unreasonably delayed; 

(e) That deposits made on hosiery purchases by purchasers will 
be refunded unless exchange or other satisfactory adjustment is made; 

(f) That respondent's hosiery is woven with a special lockstitch 
preventing it from snagging, running, or developing holes. 

(g) That respondent's hosiery is guaranteed to be hole-proof and 
run-proof for a period of from three to six months; 

(h) That a purchaser of respondent's hosiery will get a new pair 
in exchange, without additional charge, if and when it develops runs 
or holes within the period guaranteed; 

( i) That purchasers ordering not fewer than six pairs of hosiery 
will be given an extra pair without further charge; 

(j) That the cost of C. 0. D. shipments of goods is as represented 
by respondent and his sales agents and representatives; 

( k) That certain hosiery sold and distributed by respondent is 
manufactured by "Vanity Fair," a well-known manufacturer of 
ladies' hosiery; and 

(l) That respondent's stock in trade is turned over every ten days, 
and that the same is always new and fresh. 

PAR. 6. There are among the competitors of the respondent in 
interstate commerce, manufacturers, sellers, and distributors of 
hosiery who do not in any manner misrepresent their products, and 
who do not use the methods and practices used by the respondent, as 
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hereinbefore described, in connection with the offering for sale, sale, 
and distribution of their products. 

PAR. 7. The aforesaid acts and practices of the respondent have 
a tendency and capacity to, and do, mislead purchasers and prospec
tive purchasers into the erroneous beliefs that the various represen
tations described in paragraphs 3 and 4 hereof are true, and into the 
purchase of re!>pondent's said hosiery in and on account of such be
liefs in preference to purchasing hosiery from respondent's competi
tors who do not resort to similar acts, practices and misrepresenta
tions in connection with the sale and distribution of their respective 
products. As a result thereof, trade is unfairly diverted to the 
respondent from such competitors and substantial injury is done to 
competition in commerce among and between the various States of 
the United States. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Louis H. 
Tabach, trading as Longwear Hosiery Company, Certified Hosiery 
Company, and Canary Hosiery Company, are to the prejudice of the 
public and of respondent's competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of Sec
tion 5 of an Act of Congress, approved September 26, 1914, entitled, 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

Tllis proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer filed 
herein on the 7th day of January 1938, by respondent, admitting 
all the material allegations of the complaint to be true, waiving hear
ing on the charges set forth in the said complaint, and stating that 
without further evidence or other intervening procedure the Com· 
mission might issue and serve upon him findings as to the facts 
and conclusion drawn therefrom and an order to cease and desist 
from the violations of law charged in the complaint, and the Com
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con
gress approved September 26, 1914, entitled, "An Act to create a. 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is hereby ordered, That the respondent, Louis H. Tabach, an 
individual, doing business as Longwear Hosiery Company, Certified 
Hosiery Company, and Canary Hosiery Company, or under any 
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other name, his agents, representatives, and employees in connection 
with the sale, or offering for sale of hosiery in interstate commeree 
and in the District of Columbia, do forthwith cease and desist from, 
directly or indirectly : 

1. Representing that respondent manufactures the hosiery dis
tributed and sold by him until he actually owns and operates, or 
directly and absolutely controls, the factory or plant wherein such 
hosiery is made. 

2. Representing that the hosiery sold and distributed by respondent 
corresponds as to grade, texture, color, and quality, to the samples 
displayed by respondent's sales agents and representatives for selec
tion by customers, unless and until such customers actually receive 
hosiery of the grade, texture, color, and quality, selected by them from 
the samples displayed by respondent's sales agents and representatives. 

3. Representing that hosiery purchased from the respondent may 
be exchanged without an additional payment to cover postage and 
insurance fee on the extra shipment when such exchanges are not 
made without such additional payments. 

4. Representing that correction of mistakes in filling orders wi1l 
not be unduly and unreasonably delayed, unless and until orders are 
filled without undue and unreasonable delay. 

5. Representing that deposits made on hosiery purchases by pur
chasers will be refunded unless exchange or other satisfactory adjust
ment is made, unless and until deposits are in fact refunded or 
exchange or other satisfactory adjustment is made. 

6·. Representing that respondent's hosiery will not snag, run or 
develop holes by reason of a speciallockstitch in weaving said hosiery 
or for any other reason. 

7. Representing that said hosiery is guaranteed or that a purchaser 
of respondent's hosiery will get a new pair in exchange, without 
additional charge, if and when it develops runs or holes within the 
period guaranteed, unless and until purchasers whose hosiery de
velops runs or holes within the period guaranteed will in fact receive 
a new pair of hose in exchange without additional charge. 

8. Representing that purchasers ordering not fewer than six pairs 
of hosiery will be given an extra pair without further charge, unless 
and until purchasers ordering six or more pairs of hosiery are in 
fact given an extra pair without additional eharge. 

9. Misrepresenting the cost of C. 0. D. shipments of goods by 
informing prospective purchasers that such cost is less than it actu
ally is. 
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10. Representing that certain hosiery sold and distributed by re
spondent is manufactured by "Vanity Fair," well-known manufac
turer of ladies' hosiery. 

11. Representing that respondent's stock in trade is turned over 
every ten days, and that the same is always new and fresh, when 
that is untrue. 

And it is hereby further ordered, That the said respondent shall, 
within 60 days from the date of the service upon him of this order, 
file with this Commission a report jn writing setting forth the man
ner and form in which he shall have complied with this order. 
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IN THE MATTER OF 

AGRICULTURAL LABORATORIES, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 

Docket 8263. Complaint, Nov. 10, 193"1-Decision, Jan. 12, 1938 

Where a corporation engaged in the development of nitrogen fixing bacteria, 
costs of growing, selling and delivering which are generally not substanially 
affected by quantity purchases, and in the sale and distribution thereof, in 
competition with others engaged as members of the commercial legume 
inoculant industry, to customers, of whom some were competitively engaged 
in commerce in resale and distribution of its said product with other cus
tomers, and who included (1) wholesale distributors engaged in sale to 
retailers and directly to farmers, and selected or attempted to be selected 
by it on a basis of one for each trade area in which it sold, (2) the two 
largest mail order houses, and (3) some farm bureaus which were in com
petition with retailers in sale to farmers-

Discriminated in price, through granting to some customers competitively 
engaged with other customers in the resale of its inoculant, price differ
entials which did not make only due allowance for differences in cost of 
manufacture, sale or delivery resulting from differing methods or quan
tities in which commodity in question was to such purchasers sold or deliv
ered, and were not in response to changing conditions affecting the market 
for, or the marketability of, the goods concerned, and through sales practice 
involving delivered price basis to some, and f. o. b. price to others, and 
return privileges to some, denied to others ; 

With result that the effect of said discriminations in price might be substantially 
to lessen competition and tend to create a monopoly in the line of commerce 
in which it was engaged, and that in which its uistributors were engaged, 
and mlght be to injure, destroy, or prevent competition with it and with 
certain favored distributors and customers thereof: 

lleld, That such "acts and practices constituted a violatio!l of the provisions of 
Subsec: (a) of Sec. 2 of an act of congress approYed Oct. 15, 1914, as 
amended. 

Mr. A. W. DeBirny for the Commission. 
Mr. Preston B. J{a~•anagh, of Washington, D. C., for respondent. 

CoMPLAINT 

The Federal Trade Commission, having reason to believe that the 
Agricultural Laboratories, Inc., hereinafter called respondent, since 
June 19, 1936, has been and is now violating the provisions of Section 
2 (a) of the Act of Congress entitled "An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur
poses," approvf'd October 15, 1914, (Public No. 212, the Clayton Act), 
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as amended by Section 1 of the Act of Congress entitled "An Act to 
amend Section 2 of the act entitled 'An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur
poses', approved October 15, 1914, as amended (U. S. C., title 15, sec. 
13), and for other purposes," approved June 19, 1936, (Public No. 
692, the Robinson-Patman Act), hereby issues this its complaint 
against respondent and states its charges with respect thereto al:l 
follows, to· wit: 

PARAGRAPH 1. Respondent is a corporation organized and existing 
under the laws of the State of Ohio and has its principal office and 
place of business at 3415 Milton A venue in the city of Columbus, 
Ohio. 

PAR. 2. For many years prior hereto and since June 19, 1936, 
respondent has been and is now engaged in the business of develop
ing, manufacturing, selling, and distributing certain nitrogen-fixing 
bacteria, which is a commodity commonly known as a commercial 
inoculant and is useful in promoting the growth of leguminous plants 
and crops. In the course and conduct of its said business the 
respondent has been and is now developing and manufacturing said 
bacteria at its place of business in the State of Ohio and has been and 
is now, in direct active competition with other persons, partnerships,· 
and corporations similarly engaged, selling, shipping, and distribut
ing said bacteria in commerce from its said place of business in the 
State of Ohio to various purchasers of said bacteria located in the 
State of Ohio and the several other States of the United States and in 
the District of Columbia. For many years prior hereto and since 
June 19, 1936, there has been and is now between respondent and pur
chasers of said bacteria a course of trade and commerce in said 
bacteria in and between the State of Ohio and the several other 
States of the United States and the District of Columbia. 

PaR. 3. Since June 19, 1936, in the course and conduct of its busi
ness described in paragraph 2 hereof and while engaged in trade and 
commerce between the State of Ohio and the other States of the 
United States and the District of Columbia as therein described, the 
respondent has been and is now, in the course of such commerce, dis
criminating in price between different purchasers of bacteria of like 
grade and quality sold and shipped in commerce, as aforesaid, by 
respondent to said purchasers and by them purchased from respond
ent in commerce for use, consumption, or resale within the State of 
Ohio and the several other States of the United States and the Dis
trict of Columbia, in that the respondent has been and is now selling 
bacteria to some of said purchasers at prices lower than the prices 
at which respondent has been and is now selling bacteria of like grade 
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and quality to other of said purchasers, and the respondent has been 
and is now allowing to some of said purchasers a larger discount 
from the prices at which bacteria was and is sold to them by respond
ent than the discount, if any, which respondent has been and is now 
allowing to other purchasers of bacteria of like grade and quality 
purchased from respondent at the same prices. 

PAR. 4. Since June 19, 1936, many purchasers of bacteria and cus
tomers of respondent receiving the benefit of the aforesaid discrimi
nations in price, hereinafter referred to as favored customers, have 
been and are now in substantial competition in the use, consumption, 
sale, resale, and distribution of said bacteria with many other pur
chasers of bacteria and customers of respondent not receiving the 
benefit of said discriminations in price, hereinafter referred to as dis
favored customers, and many customers of said favored customers 
have been and are now in like competition with many customers of 
said disfavored customers, and the effect of the aforesaid discrimi
nations in price may be substantially to lessen competition in the sale 
or distribution of said bacteria or to injure, destroy, or prevent com
petition in the use, consumption, sale, resale, or distribution of said 
bacteria between and among ·said favored customers and said dis
favored customers and between and among the customers of said 
favored customers and the customers of said disfavored customers 
and between and among the respondent and other persons, partner
ships, and corporations similarly engaged in the sale and distribu
tion of commercial inoculants. 

PAR. 5. The aforesaid acts of respondent constitute a violation of 
the provisions of Section 2 (a) of the above-mentioned Act of Con
gress entitled "An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes," approved Octo
ber 15, 1914, (Public No. 212, the Clayton Act), as amended by Sec
tion 1 of the Act of Congress entitled "An Act to amend Section 2 of 
the act entitled 'An Act to supplement existing laws against unlaw
ful restraints and monopolies, and for other purposes', approved 
October 15, 1914, as amended (U.S. C., title 15, sec. 13), and for other 
purposes," approved June 19, 1936 (Public No. 692, the Robinson
Patman Act). 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress entitled "An Act 
to supplement existing laws against unlawful restraints and monopo
lies, and for other purposes," approved October 15, 1914, as amended 
{U.S. C. title 15, sec. 13), the Federal Trade Commission on Novem-
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her 10, 1937, issued and served its complaint in this proceeding upon 
the respondent, Agricultural Laboratories, Inc., a corporation, charg
ing it with discriminating in price between different purchasers of 
inoculants in violation of subsection (a) of section 2 of the afore
said act. 

After the issuance of said complaint and the filing of respondent's 
answer, the Commission, by order entered herein, granted respond
ent's motion for permission to withdraw said answer and to substi
tute therefor an answer admitting all the material allegations of the 
complaint to be true and ~aivi'ng the taking of further evidence and 
all other intervening procedure, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and the substitute answer, briefs and oral arguments 
of counsel having been waiYed, and the Commission having duly con
sidered the same and being now fully advised in the premises, makes 
this its findings as to the facts and its conclusion drawn therefrom; 

FIKDINGS AS TO THE FACTS 

PARAGRAPH 1. Said corporate respondent, Agricultural Labora
tories, Inc., now is, and at all times since Jup.e 19, 1936, has been a 
corporation organized under the laws of the State of Ohio, with its 
principal office and plant located at 3415 Milton Avenue, Columbus, 
Ohio. At all times herein mentioned said respondent has been 
engaged in the business of developing, selling and distributing cer
tain nitrogen fixing bacteria, useful for inoculating the seeds of 
leguminous plants, from its said place of business in the State of 
Ohio to various purchasers of said bacteria located in the State of 
Ohio and the several States of the United States and there has been 
and is now between respondent and purchasers of said bacteria a 
course of trade and commerce in said bacteria in and between the 
State of Ohio and the several States of the United States. 

PAR. 2. The respondent is a member of the commercial legume 
inoculant industry of the United States which industry grows, sells 
and distributes commercial inoculants to the value of approximately 
$1,000,000 in gross annual sales. There are approximately fourteen 
members of this industry, all competitively engaged one with the 
other in the sale and distribution in commerce of commercial inocu
lants. The bacteria are grow:n for the inoculation of seeds of 
leguminous plants. The bacteria are encouraged to multiply from 
various strains and are then placed in a carrier, which is either a 



300 FEDERAL TRADE COMMISSION DECISIONS 

Findings 26F. T. C. 

jelly or a humus medium such as peat or charcoal, :for commercial 
distribution. Seeds of leguminous plants are saturated with the hac· 
teria before planting. These bacteria have the :function of associat· 
ing with legume plants, with the result that an adequate number of 
bactedal nodules are :formed on the roots of the plants to extract · 
nitrogen from the air for the purpose of aiding luxuriant growth 
of the plant. Principally these inoculants are placed upon alfalfa 
and sweet clover seeds, soy beans, peas and other legumes. 

PAR. 3. Said respondent confines its sales generally to wholesale 
distributors and attempts to select one for each trade area in which 
it sells. Such wholesalers sell to retail dealers as well as directly to 
farmers. Additionally respondent sells its product to the two largest 
mail order houses who sell to consumers throughout the United 
States. The respondent also sails to some farm bureaus which, 
however, generally do not compete with respondent's wholesale dis
tributors. Respondent sells to a few retailers. Some of respond· 
ent's customers are competitively engaged in commerce in the resale 
and distribution of the inoculant product with other of respondent's 
customers. The farm bureaus compete with retail dealers in selling 
to the farmers. 

PAR. 4. Respondent sells its product to its wholesalers at various 
I 

prices of from 14¢ to Hi¢ for the one bushel size. Retail distributors 
pay 30¢ for the one bushel size. Some of the product is sold on a 
delivered basis and some customers, paying the highest price are 
sold F. 0. n. Columbus, Ohio. The farm bureaus all purchase at 
a price of 14¢ delivered. The mail order houses purchase at 20¢ 
delivered for the one bushel size with the privilege of returning 
unsold goods. The farm bureaus are not allowed to return unsold 
goods but may return empty cans and obtain a credit of 2¢ a can. 
1Vholesalers may return not to exceed 10% of their annual purchases. 
The respondent sells to a farm bureau at 14¢ and also sells at 14¢ to 
a competing wholesaler. Respondent departs from its regular policy 
with this wholesaler and does not allow the return of goods but only 
the 2¢ credit for each empty can returned. However, the farm 
bureau purchases on a 14¢ delivered price basis whereas the com
peting wholesaler purchases on a 14¢ non-delivered price basis, that is 
in the latter instance F. 0. B. Columbus, Ohio. 

PAR. 5. The granting of a lower price to some customers com
petitively engaged with other customers in the resale of the inoculant 
is under the circumstances set forth above a discrimination in price 
in commerce between purchasers of respondent's product, which pur· 
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chases are for use, consumption or resale within the United States. 
PAR. 6. The effect of said discriminations in price may be sub

stantially to lessen competition and tend to create a monopoly in the 
line of commerce in which the respondent is engaged and in the line 
of commerce in which its distributors are engaged; and the effect of 
said discrimination may be to injure, destroy or prevent competition 
with the respondent and with certain favored distributors and with 
customers of such favored distributors. 

PAR. 7. The costs of growing, selling and delivery are generally 
not substantially affected by quantity purchases, largely due to the 
practice of accepting the return of goods unsold, which returned 
goods are then practically valueless. 

PAR. 8. The discriminations in price set forth above do not make 
only due allowance for differences in the cost of manufacture, sale, 
or delivery, resulting from the differing methods or quantities in 
which such commodity is to such purchasers sold or delivered. That 
such price differentials were not in response to changing conditions 
affecting the market for or the marketability of the goods concerned. 

CONCLUSION 

The aforesaid acts and practices of respondent, as set out in para- · 
graph 5 hereof, are in violation of Section 2 (a) o:f said Act of 
Congress entitled ''An Act to amend Section 2 of the Act entitled 
'An Act to supplement existing laws against unlaw:ful restraints and 
monopolies, and for other purposes', approved October 15, 1914, as 
amended (U. S. C. title 15, section 13), and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the respondent 
admitting all the material allegations of the complaint to be true 
and waiving the taking of evidence and all other intervening pro
cedure, and the Commission having made its findings as to the facts 
and its conclusion, which findings and conclusion are hereby made 
a part hereof, that said respondent has violated the provisions of 
an Act of Congress entitled "An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes," 
approved October 15, 1914, as amended. 

It is ordered, That the respondent, Agricultural Laboratories, Inc., 
its officers, representatives, agents and employees, in connection with 
the offering for sale, sale and distribution of commercial inoculant 

1604~lm--39--vOL.26----22 
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in interstate commerce or in the District of Columbia do forthwith 
cease and desist from the unlawful discriminations in price found in 
paragraph 5 of the aforesaid findings as to the facts and conclusion. 

It w further ordered, That the said respondent, Agricultural 
Laboratories, Inc., within 60 days from the date of the service upon 
it of this order, shall file with the Commission a report in writing, 
setting forth in detail the manner and form in which it is complying 
and has complied with the order to cease and desist hereinabove set 
forth. 
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IN THE l\IATTER OF 

HANSEN INOCULATOR COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15,-1914, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 

Docket 326~. Compla·tnt, Nov. 10, 1987-Decision, Jam .. 12, 1988 

Where a corporation engaged in sale and distribution of bacteria inoculation 
for leguminous plants, as member of the commercial legume inoculant 
industry, and, as such, in competition with others engaged in sale and 
distribution in commerce of commercial inoculants, costs of growing, sell
ing, and delivering which are generally not substantially affected by 
quantity purchases, and in selling, as thus engaged, through salesmen, at 
varying price not related to savings in cost of production, sale, or delivery 
or to buyer resale functions, to customers whom it classified as consumers, 
retail dealers, and jobbers, but who included farm bureaus reselling large 
portion of its product to farmers and occasionally to local elevators and 
other dealers, and who, as "jobbers," generally sold both consumers and 
dealers, and of whom farm bureau competed with retailers in sale to 
farmers, and customer "jobbers" resold to consumers at lower price than 
customer "retailers,"'- . 

(a) Discriminated in price through sale to its said customers at prices based 
on, and varying in accordance with, aforesaid classifications, and Involv
ing price differentials which did not make only due allowance for differ
ences in cost of manufacture, sale, or delivery resulting from different 
methods or quantities in which commodity in question was to such pur
chasers sold or delivered, and were not in response to changing conditions 
affecting the market for, or marketability of, the goods concerned, and 
which constituted discrimination, respectively, as to customers competitively 
engaged in resale of inoculant of like grade and quality to consumers, 
and as to customers competitively engaged in resale of such products to 
dealers ; and 

(b) Discriminated in price through sale to certain dealer "jobber" of one of 
its said products under private brand at fifteen cents, while requiring of 
other dealer customers, in competition with aforesaid dealer "jobber," 
twenty-four cents for same quantity of same product sold under similar 
labels, and thereby exacted price differential and discrimination which did 
not make only due allowance for differences In cost of manufacture, etc., 
as above set forth, and were not in response to changing conditions, etc., 
as hereinbefore described; 

With result that effect of said discriminations In price might be substantially 
to lessen competition and tend to create a monopoly in the line of com
merce in which it was engaged, and that in which its distributors were 
engaged, and might be to injure, destroy or prevent competition with it 
and with certain favored distributors and customers thereof: 

Held, That such acts and practices constituted a violation of the provisions 
of Subsec. (a) of Sec. 2 of an net of Congress approved Oct. 15, 1914, as 
amended. 
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M·r. A. W. DeHimy for the Commission. 
Williamson & lVinkelrnann, of Urbana, Ill., for respondent. 

CoMPLAINT 

The Federal Trade Commission, having reason to believe that the 
Hansen Inoculator Company, Inc., hereinafter called respondent, 
since June 19, 1936, has been and is now violating the provisions of 
Section 2 (a) of the Act of Congress entitled "An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes," approved October 15, 1914 (Public No. 212, the 
Clayton Act), as amended by Section 1 of the Act of Congress en
titled "An Act to amend Section 2 of the Act entitled 'An Act to 
supplement existing laws against unlawful restraints and monop
olies, and for other purposes,' approved October 15, 1914, as amended 
(U. S. C., title 15, sec. 13), and for other purposes," approved Juno 
19, 1936, (Public No. 692, the Robinson-Patman Act), hereby issues 
this its complaint against respondent and states its charges with 
respect thereto as follows, to wit: 

PARAGRAPH 1. Respondent is a corporation organized and existing 
under the laws of the State of Illinois and has its principal office 
and place of business at 808 North Lincoln Avenue in the city of 
Urbana, Ill. 

PAR. 2. For many years prior hereto and since June 19, 1936, 
respondent has been and is now engaged in the busines~ of develop
ing, manufacturing, selling, and distributing certain nitrogen-fixing 
bacteria, which is a commodity commonly known as a commercial 
inoculant and is useful in promoting the growth of leguminous 
plants and crops. In the course and conduct of Hs said business the 
respondent has been and is now developing and manufacturing said 
bacteria at its place of business in the State of Illinois and has been 
and is now, in direct active competition with other persons, partner
ships, and corporations similarly engaged, selling, shipping, and 
distributing said bacteria in commerce from its said place of business 
in the State of Illinois to various purchasers of said bacteria located 
in the State of Illinois and the several other States of the United 
States and in the District of Columbia. For many years prior hereto 
and since June 19, 1936, there has been and is now between respond
ent and purchasers of said bacteria a course of trade and commerce 
in said bacteria in and between the State of Illinois and the several 
other States of the United States and the District of Columbia. 

PAR. 3. Since June 19, 1936, ill/ the course and conduct of its busi
ness described in paragraph 2 hereof and while engaged in trade 
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and commerce between the State of Illinois and the other States of 
the United States and the District of Columbia as therein described, 
the respondent has been and is now, in the course of such commerce, 
discriminating in price between different purchasers of bacteria of 
like grade and quality sold and shipped in commerce, as aforesaid, 
by respondent to said purchasers and by them purchased from re
spondent in commerce ·for use, consumption, or resale within the 
State of Illinois and the several other States of the United States 
and the District of Columbia, in that the respondent has been and 
is now selling bacteria to some of said purchasers at prices lower 
than the prices at which respondent has been and is now selling 
bacteria of like grade and quality to other of said purchasers, and 
the respondent has been and is now allowing to some of said pur
chasers a larger discount from the prices at which bacteria was and 
is sold to them by respondent than the discount, if any, which re
spondent has been and is now allowing to other purchasers of bac
teria of like grade and quality purchased from respondent at the 
same prices. 

PAR. 4. Since June 19, 1936, many purchasers of bacteria and 
customers of respondent receiving the benefit of the aforesaid dis
criminations in price, hereinafter referred to as favored customers, 
have been and are now in substantial competition in the use, con
sumption, sale, resale, and distribution of said bacteria with many 
other purchasers of bacteria and customers of respondent not receiv
ing the benefit of said discriminations in price, hereinafter referred 
to as disfavored customers, and many customers of said favored 
customers have been and are now in like competition with many 
customers of said disfavored customers, and the effect of the afore
said discriminations in price may be substantially to lessen competi
tion in the sale or distribution of said bacteria or to injure, destroy, 
or prevent competition in the use, consumption, sale, resale, or dis
tribution of said bacteria between and among said favored customers 
and said disfavored customers and between and among the customers 
of said favored customers and the customers of said disfavored cus
tomers, and between and among the respondent and other persons, 
partnerships, and corporations similarly engaged in the sale and 
distribution of commercial inoculants. 

PAn. 5. The aforesaid acts of respondent constitute a violation of 
the provisions of Section 2 (a) of the above mentioned Act of Con
gress entitled "An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes," approved Octo
ber 15, 1914 (Public No. 212, the Clayton Act), as amended by Sec
tion 1 of the Act of Congress entitled "An Act to amend Section 2 
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of the Act entitled 'An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,' ap
proved October 15, 1914, as amended (U. S. C., title 15, sec. 13), 
and for other purposes," approved June 19, 1936 (Public No. 692, 
the Robinson-Patman Act). 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress entitled "An Act 
to supplement existing laws against unlawful restraints and monop
olies, and for other purposes," approved October 15, 1914, as amended 
(U.S. C. title 15, sec. 13), the Federal Trade Commission on Novem
ber 10, 1937, issued and served its complaint in this proceeding upon 
the respondent, Hansen Inoculator Company, Inc., a corporation, 
charging it with discriminating in price between different pur
chasers of inoculants in violation of subsection (a) of section 2 of 
the aforesaid act. 

After the issuance of said complaint and the filing of respond
ent's answer, the Commission, by order entered herein, granted re
spondent's motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of the complaint to be true and waiving the taking of :further evi
dence and all other intervening procedure, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis
sion on the said complaint and the substitute answer, briefs and oral 
arguments o£ counsel having been waived, and the Commission hav
ing duly considered the same and being now :fully advised in the 
premises, makes this its findings as to the facts and the conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Said corporate respondent, Hansen Inoculator 
Company, Inc., now is, and at all times since June 19, 1936, has been 
a corporation organized under the laws of the State o£ Illinois, with 
its principal office and plant located at 808 North Lincoln Avenue, 
Urbana, Ill. At all times herein mentioned, said respondent has been 
engaged in the business o£ selling and distributing bacteria inocula
tion for the seeds of leguminous plants to customers located in the 
several States of the United States, more particularly to customers in 
States between Maine and Minnesota on the North, and Mississippi 
and Florida on the South, and including these named States, and 
there has been and is now a course in trade and commerce in said 
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bacteria in and between the State of Illinois and the several States 
of the United States. 

PAR. 2. The respondent is a member of the commercial legume 
inoculant industry of the United States which industry grows, sells 
and distributes commercial inoculants to the value of approximately 
$1,000,000 in gross annual sales. There are approximately fourteen 
members of this industry, all competitively engaged one with the 
other in the sale and distribution in commerce of commercial inocu
lants. The bacteria are grown for the inoculation of seeds of legumi
nous plants. The bacteria are encouraged to multiply from various 
strains and are then placed in a carrier, which is either a jelly or a 
humus medium such as peat or charcoal, for commercial distribu
tion. Seeds of leguminous plants are saturated with the bacteria 
before planting. These bacteria have the function of associating 
with legume plants, with the result that an adequate number of bac
terial nodules are formed on the roots of the plants to extract nitro
gen from the air for the purpose of aiding luxuriant growth of the 
plant. Principally these inoculants are placed upon alfalfa and 
sweet clover seeds, soy beans, peas, and other legumes. 

PAn. 3. Said respondent classifies its customers as consumers, re
tail dealers, and jobbers. One who sells to consumers is considered to · 
be a retail dealer and one who sells to dealers a jobber. However, 
in this industry there are very few distributors who sell only as 
dealers or jobbers. Generally distributors called jobbers sell both 
to consumers and to dealers. Additionally a large portion of the 
respondent's product is sold through farm bureaus which, in turn, 
sell the inoculant to farmers and occasionally to local elevators and 
other dealers. 

PAR. 4. Some of the respondent's customers are competitively en
gaged in commerce in the resale and distribution of the inoculant 
product with other of respondent's customers. The farm bureaus 
compete with retail dealers in selling to the farmers. Customers 
classified by the respondent as jobbers usually purchase in commerce 
respondent's inoculant, which they re-sell to consumers at a lower 
price than do other of respondent's customers competing for the 
same consumer business but who are classified and sold at retailers' 
list. 

PAR. 5. Said respondent, Hansen Inoculator Company, Inc., issued 
a 1937 Distributor Price List e:ffective January 1, 1937. Respondent 
has been and now is generally selling his products to its customers at 
such list prices less 20% off such jobbers' and dealers' lists, said dis
tributor price list being as follows: 
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1937 DISTRIBUTOR PRICE LIST 

Prices herein shown are effective Jan. 1, 1937 and are subject to change without 
notice 

ALFALFA, SWEET CLOVER, CLOVERS 

Groups 1 and 2 

Size Inoculates Prepared In- No. per 
case 

Con
sumer 
price 

Dealer Jobber 
price price 

------1------1--------1---------
~bu .••••••••••••.. 30 lbs. seed ..•••.•. Humus only __ .----------- 12, 24,36 $0.35 
1 bu .•. -·-···----·-- 60 lbs. seed........ Humus or jelly............ 12, 24,36 . 50 
2~ bu .•••••.••.•.•. 150lbs.seed ...••.• Humusorjclly ____________ 12,2!,36 1.00 

SOY BEANS, COWPEAS, GARDEN PEAS and BEANS 

Groups 3, 4, 5, and 6 

1 bu ................ 60lbs.seed ........ Humus only ____________ __ 
2 bu ................ 120 lbs. seed ....... Humus or jelly ___________ _ 
5 bu ................ 300 lbs. seed ....... Humus or jelly ___________ _ 
10 bu _______________ 600 lbs. seed ....... Humus only _____________ _ 
25 bu ............... 1500 lbs. seed ...... Humus only _____________ _ 

LESPEDEZA 

Group 7 

12, 24,36 
12, 24,36 
12, 24,36 

12 
6 

$0.35 
.50 

1. 00 
1. 75 
3.00 

$0.21 
,30 
,60 

$0.21 
.30 
.60 

1.05 
1.80 

1 bu ................ ,30ibs. seed ........ , Humusonly .............. ,12,24,361 
2 bu ................ 60 lbs. seed ........ Humus or jelly ............ 12, 24,36 
6 bu................ 150 lbs. seed....... Humus or Jelly............ 12, 24,36 

$0. 35! $0 21 I .50 .30 
1.00 .60 

AUSTRIAN WINTER PEAS and VETCH 

Group 4Jl 

H bu ... ------------ 30 lbs. seed........ Humus only_............. 12, 24,36 
1 bu ................ 60 lbs. seed ........ Humus or /elly ............ 12, 24,36 
1% bu.------------- 100 lbs. seed ....... Humus on Y-------------- 12, 24,36 
6 bu ................ 300 lbs. seed ....... Humus only.............. 12 

Garden size ......... 10 lbs. or less of Humus only ............ .. 12 
seed. 

$0.35 
.50 
.60 

1. 75 

.20 

$0.21 
.30 
.36 

1.05 

.12 

$0.14 
. 20 
.40 

$0.14 
,20 
,40 
• 70 

1. 20 

$0.14 
,20 
.40 

$0.14 
.20 
. 24 
• 70 

.08 

Prices F. 0. D. Urbana, Illinois. Terms: 2% 10 days, net 30 
days. Left over cultures flre returnable, prepaid, for credit or ex
change. The consumer's price is placed on the labels of the products. 
In many instances the labels, whether they bear private brand names 
or the Hansen name, resemble each other having green borders and 
background of leguminous plants and similar language. The inocu
lant is the same regardless of the label on the container. Prices to 
county farm bureaus vary and are frequently as low as 14¢ for the 
one bushel size. 

PAR. 6. County farm bureaus retail the one bushel size frequently 
for 30¢ having purchased the same at 14¢, or retail the 2% bushel 
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size at 50¢ where they purchase at 28¢. Competing dealers pay 
24¢ for the one bushel size and 48¢ for the 2% bushel size. County 
farm bureaus sell to non-members also. 

PAR. 7. Said respondent distributes its inoculant by means of trav
eling salesmen in the States of Iowa, Minnesota, Pennsylvania, and 
Ohio. Orders obtained by the salesmen are delivered by the re
spondent and collections are also made by the respondent. Such 
salesmen work on a commission basis. These salesmen sell at varying 
prices which are not related to savings in cost of production, sale, or 
delivery or functions performed by the buyer in the resale of the 
goods. 

PAR. 8. The difference in prices, resulting from the said classifi
cations as set forth in paragraphs 3 and 5, of inoculant of like grade 
and quality to customers competitively engaged in reselling the same 
to consumers is, as to that portion of such inoculant under the circum
stances hereinbefore set forth, a discrimination in price in commerce 
between purchasers of respondent's inoculant. 

PAR. 9. The difference in prices, resulting from the said classifi
cations as set forth in paragraphs 3 and 5, of inoculant of like grade 
and quality to customers competitively engaged in reselling the same 
to dealers is, as to that portion of such inoculant under the circum
stances hereinbefore set forth, a discrimination in price in commerce 
between purchasers of respondent's inoculant. 

PAR. 10. Respondent sells to a certain dealer-jobber the one bushel 
size humus or jelly for 15¢ under a private brand. The dealer-jobber, 
in turn, resells and distributes the same in commerce to consumers 
located in adjoining states for 35¢. The said dealer referred to herein 
is in competition with other dealer customers of the respondent, who 
are required to pay 24¢ for the one bushel size of the same inoculant 
sold under respondent's name. The dealer referred to advertises in 
commerce that the inoculator "is made for us under our own label, 
by a reliable manufacturer at Urbana, Illinois" and, as stated in 
paragraph 5 hereof, the labels are similar regardless of whether they 
bear the Hansen or private brand name. The differential in prico 
amounts to and is under the circumstances set forth above a discrimi· 
nation in price in commerce between purchasers of respondent's 
product, which purchases are for use, consumption and resale within 
the United States. 

PAR. 11. The effect of said discriminations in price may be sub. 
stantially to lessen competition and tend to create a monopoly in 
the line of commerce in which the respondent is engaged and in the 
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line of commerce in which its distributors are engaged; and the 
effect of said discriminations may be to injure, destroy or prevent 
competition with the respondent and with certain favored distribu
tors and with customers of such favored distributors. 

PAR. 12. The costs of growing, selling, and delivery are generally 
not substantially affected by quantity purchases, largely due to the 
practice of accepting the return of goods unsold, which returned 
goods are then practically valueless. 

PAR. 13. The discriminations in price set forth above do not make 
only clue allowance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or quantities in 
which such commodity is to such purchasers sold or delivered. That 
such price differentials were not in response to changing conditions 
affecting the market for or the. marketability of the goods 
concerned. 

CONCLUSION 

The. aforesaid acts and practices of respondent as set out in para
graphs 8, 9, and 10 hereof are in violation of Section 2 (a) of said 
Act of Congress entitled "An Act to amend Section 2 of the Act en
titled 'An Act to supplement existing laws against unlawful re
straints and monopolies, and for other purposes' approved October 
15, 1914, as amended (U. S. C. title 15, section 13), and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the respondent 
admitting all the material allegations of the complaint to be true 
and waiving the taking of evidence and all other intervening proced
ure, and the Commission having made its findings as to the facts 
and its conclusion, which findings and conclusion are hereby made 
a part hereof, that said respondent has violated the provisions of an 
Act of Congress entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes," 
approved October 15, 1914, as amended. 

It is ordered, That the respondent, Hansen Inoculator Company, 
Inc., its officers, representatives, agents, and employees, in c01mec· 
tion with the offering for sale, sale and distribution of commercial 
inoculant in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from the unlawful discriminations in 
price found in paragraphs 8, 9, and 10 of the aforesaid findings as 
to the facts and conclusion. 
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It is further ordered, That the said respondent, Hansen Inoculator 
Company, Inc., within 60 days from the date of the service upon it 
of this order, shall file with the Commission a report in writing, 
setting forth in detail the manner and form in which it is complying 
and has complied with the order to cease and desist hereinabove 
set forth. 
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IN THE MATTER OF 

ALBERT L. WHITING AND LUCILLE D. WHITING, 
TRADING AS THE URBANA LABORATORIES 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 

Docket 8265. Complaint, Nov. 10, 1987-Decision, Jan. 12, 1988 

Where a firm engaged in sale and distribution of bacteria inoculation for 
leguminous plants, as members of the commercial legume inoculant in· 
dustry, and, as such, in competition with. others engaged in sale and dis· 
tributlon in commerce of commercial inoculants, costs of growing, selling, 
and delivering which are generally not substantially affected by quantity 
purchases, and in selling, as thus engaged, its said products to customers, of 
whom some were competitively engaged in resale and distribution of its 
said products with other customers, and whom it classified as consumers, 
retailers, and jobbers, and who included farm bureaus as purchasers of 
large portion of its product for resale, in competition with retailers, to 
farmers, and, occasionally, to local elevators and other dealers, and of 
whom its distributor "jobbers" generally sold both to consumers and to 
dealers-

(a) Discriminated in price, through sale to customers at prices based on, and 
varying in accordance with, aforesaid classification, and involving price 
differentials which did not make only due allowance for differences in 
cost of manufacture, sale or delivery resulting from different methods 
or quantities in which commodity in question was to such purchasers 
sold or delivered, and were not in response to changing conditions affecting 
the market for, or marketability of, the goods concerned, and which con· 
stituted discrimination, respectively, as to customers competitively engaged 
in resale of inoculant of like grade and quality to consumers, and as to 
customers competitively engaged in resale of such products to dealers; 
and 

(b) Discriminated in price, through sale to county farm bureaus at price basis 
under which they frequently retailed at lower price than that of small 
independent merchant, and through practice under which postage, absorbed 
in case of some customers, was required to be paid in case of others, and 
through concession to meet, as asserted, competition of farm bureau, ex· 
tended to one, but not another, and thereby imposed price differential and 
discrimination which did not make only due allowance for differences in 
cost of manufacture, etc., as above set forth, and were not in response to 
changing conditions, etc., as hereinbefore described; 

With result that the effect of said discrimination in price might be sub· 
stantially to lessen competition and tend to create a monopoly in the 
line of commerce in which It was engaged, and that in which its dis· 
tributors were engaged, and might be to injure, destroy or prevent com· 
petition with it and with certain favored distributors and customers 
thereof: 
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Held, That such acts and practices constituted a violation of the provisions 
of Subsec. (a) of Sec. 2 of an act of Congress approved Oct. 15, 1914, as 
amended. 

Mr. A. lV. DeBirny for the Commission. 
lVilliamson & Winkelmann, of Urbana, Ill., for respondents. 

Co:r.rPLAINT 

The Federal Trade Commission, having reason to believe that 
Albert L. Whiting and Lucille '\V. Whiting, individuals trading under 
the firm name and style of "The Urbana Laboratories," hereinafter 
called respondents, since June 19, 1936, have been and are now violat
ing the provisions of Section 2 (a) of the Act of Congress entitled 
"An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes," approved October 15, 1914 
(Public No. 212, the Clayton Act), as amended by Section 1 of the 
Act of Congress entitled "An Act to amend Section 2 of the Act 
entitled 1An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,' approved October 
15, 1914, as amended (U. S. C., title 15, sec. 13), and for other pur
poses," approved June 19, 1936, (Public No. 692, the Robinson
Patman Act), hereby issues this its complaint against respondents 
and states its charges with respect thereto as follows, to wit: 

PARAGRAPH 1. Respondents, Albert L. Whiting and Lucille D. 
Whiting, trading under the fir'pl style and name "The Urbana 
Laboratories," a partnership, have their principal office and place of 
business at 406 North Lincoln Avenue, Urbana, Ill. 

PAR. 2. For many years prior hereto and since June 19, 1936; 
respondents have been and are now engaged in the business of 
developing, manufacturing, selling, and distributing certain nitrogen
fixing bacteria, which is a commodity commonly known as a com
mercial inoculant and is useful in promoting the growth of legumi
nous plants and crops. In the course and conduct of their said busi
ness the respondents have been and are now developing and 
manufacturing said bacteria at their place of business in the State 
of Illinois and have been and are now, in direct active competition 
with other persons, partnerships and corporations similarly engaged, 
selling, shipping, and distributing said bacteria in commerce from 
their said place of business in the State of Illinois to various pur
chasers of said bacteria located in the State of Illinois and the several 
other States of the United States and in• the District of Columbia. 
For many years prior hereto and since June 19, 1936, there has been 
.and is now between respondents and purchasers of said bacteria a 
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course of trade and commerce in said bacteria in and between the 
State of Illinois and the several other States of the United States and 
the District of Columbia. 

PAR. 3. Since June 19, 1936, in the course and conduct of their 
business described in paragraph 2 hereof and while engaged in trade 
and commerce between the State of Illinois and the other States of 
the United States and the District of Columbia as therein described, 
the respondents have been and are now, in the course of such com
merce, discriminating in price between different purchasers of bacteria 
of like grade and quality sold and shipped in commerce, as afore
said, by respondents to said purchasers and by them purchased from 
respondents in commerce for use, consumption, or resale within the 
State of Illinois and the several other States of the United States 
and the District of Columbia, in that the respondents have been and 
are now selling bacteria to some of said purchasers at prices lower than 
the prices at which respondents have been and are now selling bac
teria of like grade and quality to other of said purchasers, and the 
respondents have been and are now allowing to some of said pur
chasers a larger discount from the prices at which bacteria was and is 
sold to them by respondents than the discount, if any, which respond· 
ents have been and are now allowing to other purchasers of bacteria 
of like grade and quality purchased from respondents at the same 
prices. 

PAR. 4. Since .June 19, 1936, many purchasers of bacteria and cus
tomers of respondents receiving the benefit of the aforesaid discrimi
nations in price, hereinafter referred to as favored customers, have 
been and are now in substantial competition in the use, consumption, 
sale, resale, and distribution of said bacteria with many other pur
chasers of bacteria and customers of respondents not receiving the 
benefit of said discriminations in price, hereinafter referred to as dis
favored customers, and many customers of said favored customers have 
been and are now in like competition with many customers of said 
disfavored customers, and the effect of the aforesaid discriminations 
in price may be substantially to lessen competition in the sale or dis
tribution of said bacteria or to injure, destroy, or prevent competi
tion in the use, consumption, sale, resale, or distribution of said bac
teria between and among said favored customers and said disfavored 
customers and between and among the customers of said favored cus
tomers and the customers of said disfavored customers and between 
and among the respondents and other persons, partnerships and cor
porations similarly engagea in the sale and distribution of commercial 
inoculants. 
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PAR. 5. The aforesaid acts of respondents constitute a violation of 
the provisions of Section 2 (a) of the above-mentioned Act of Con
gress entitled "An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes," approved October 
15, 1914 (Public No. 212, the Clayton Act), as amended by Section 1 
of the Act of Congress entitled "An Act to amend Section 2 of the 
Act entitled 'An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,' approved October 
15, 1914, as amended (U. S. C. title 15, sec. 13), and for other pur
poses," approved June 19, 1936 (Public No. 692, the Robinson-Patman 
Act). 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress entitled "An Act 
to supplement existing laws against unlawful restraints and monop
olies, and for other purposes," approved October 15, 1914, as amend
ed (U. S. C., title 15, sec. 13), the Federal Trade Commission on 
November 10, 1937, issued and served its complaint in this proceed
ing upon the respondents, Albert L. Whiting and Lucille D. 
Whiting, trading under the finn style and name "The Urbana Lab
oratories," a partnership charging them with discriminating in price 
between different purchasers of inoculants in violation of subsection 
(a) of section 2 of the aforesaid act. 

After the issuance of said complaint and the filing of respondents' 
answer, the Commission, by order entered herein, granted respond
ents' motion for pennission to withdraw said answer and to substi
tute therefor an answer admitting all the material allegations of 
the complaint to be true and waiving the taking of further evidence 
and all other intervening procedure, which substitute answer was 
duly filed in the office of the Commission. Thereafter, this proceed
ing regularly came on for final hearing before the Commission on 
the said complaint and the substitute answer, briefs, and oral argu
ments of counsel having been waived, and the Commission having 
duly considered the same and being now fully advised in the prem
ises, makes this its findings as to the facts and the conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Said respondents, Albert L. Whiting and Lucille 
D. Whiting, trading under the firm style and name "The Urbana 
Laboratories," a partnership and maintaining their principal office 
and plant at 406 North Lincoln Avenue, Urbana, Ill. At all times 
herein mentioned, said respondents have been engaged in the business 
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of selling and distributing bacteria inoculation for the seeds of 
leguminous plants to customers located in the several States of the 
United States, more particularly to customers in the States located 
between Ohio, on the East, and Kansas, on the vV est, and North and 
South the width of the country, and there has been and is now a 
course of trade and commerce in said bacteria in and between the 
State of Illinois and the several States of the United States. 

PAR. 2'. Said respondents are members of the commercial legume 
inoculant industry of the United States which grows, sells, and dis
tributes commercial inocula.nts to the value of approximately 
$1,000,000 in gross annual sales. There are approximately fourteen 
members of this industry, all competitively engaged one with the 
other in the sale and distribution in commerce of commercial inoc
ulants. The bacteria are grown for the inoculation of seeds of 
leguminous plants. The bacteria are encouraged to multiply from 
various strains and are then placed in a carrier, which is either a 
jelly or a humus medium such as peat or charcoal, for commercial 
distribution. Seeds of leguminous plants are saturated with the 
bacteria before planting. These bacteria have the function of asso
ciating with legume plants, with the result that an adequate number 
of bacterial nodules are formed on the roots of the plants to extract 
nitrogen from the air for the purpose of aiding luxuriant growth 
of the plant. Principally these inoculants are placed upon alfalfa. 
and sweet clover seeds, soy beans, peas, and other legumes. 

PAR. 3. Said respondents classify their customers as consumers, 
retail dealers and jobbers. One who sells to consumers is considered 
to be a retail dealer and one who sells to dealers a jobber. However, 
in this industry there are very few distributors who sell only as 
dealers or jobbers, Generally distributors called jobbers sell both to 
consumers and to dealers. Additionally a large portion of respond· 
ents' product is sold through farm bureaus which, in turn, sell the 
inoculant to farmers and occasionally to local elevators and other 
dealers . 

.PAR. 4. Some of respondents' customers are competitively engaged 
in commerce in the resale and distribution of the inoculant product 
with certain other of respondents' customers. The farm bureaus 
compete with retail dealers in selling to the farmers. 

PAR. 5. Said respondents issued a 1937 dealer price list, effective 
January 1, 1937. Respondents have and are generally selling their 
products to their customers at such list prices, said price list being 
as follows: 
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Alfalfa, Sweet Clovers (Group 2) 

Red, Alsike, White, Crimson, Mammoth Clovers (Group 1) 

Quantity 1 bu. size 2~ bu. size 

Each .... _._.----_ .••.• ___ •.••. -- .•.•... ----- __ .•. ---- ••. --.--.-- .•.• ---- •••. 
1 dozen .• ----- ___ .•••••..•• --- ••• --------------------------------------------
3 dozen __ --------··------------------------------- ___ -----------------------_ 
Retail Price .• __ ._ .•• ________ .---------. _____ ••... __ •.••. __ ...• --. __ ••. -- ..•. 

Soy Beans (Group 5) 
Cowpeas, Lima Beans, Velvet Beans (Group 3) 

Peas, Vetches, Austrian Peas (Group 4) 
Beans (Group 6) 

$0.38 $0.75 
.32 .65 
.30 .62 
.50 1.00 

Quantity 2 bu. size 5 bu. size 

Each.----------------------------------------------------------------·-····· $0.38 $0. 75 
1 dozen .•••••.•••••••••••.•••.•.•••••••••••••.••.••.••••.•••. ---··-······-··· . 32 • 65 

"3 dozen ..••••..••••••.•••.• -------------------------------------------------- • 30 . 62 
Retail Price .• --------------------------------------------------------------- • 50 1. 00 

Smaller Sizes-Alfalfa, Sweet Clowrs, Clovers, Soy Beans, Cowpeas, Peas, 
Vetches, Beans 

Quantity J.i bu. size 1 bu. size 

Each. ___ -------------------------------------------------------------------- $0. 28 $0. 28 
1 dozen ... ------------------------------------------------------------------- . 22 . 22 
"3 dozen __ --------------------·--------------------------------------------· . 20 . 20 
Retail Price .• ----··-···----- .• ------------------_. __ .. _ ------------------- _ • 35 . 35 

Left over cultures are returnable, prepaid, for crcd1t or exchange. 

The consumer's price is placed on the labels of the products. Prices 
to certain county farm bureaus vary and are frequently as low as 17¢ 
for the one-bushel size which is sold to many dealers for 30¢ and to 
a number for 20¢. County farm bureaus retail the one-bushel size 
frequently at a lower price than small independent merchants, having 
purchased the one-bushel size at from 17¢ to 20¢ or the 2llz-bushel 
size at from 34¢ to 40¢. A typical competitive situation disclosed one 
dealer selling at 50¢ and purchasing the one-bushel size at 30¢. 
A competing dealer likewise sold at 50¢ and likewise purchased at 30¢ 
but had the postage paid. Another dealer, competing with the 
first-named, sells at 40¢ but buys at 20¢ and states that his lower 
price is made to meet competition created by the county farm bureau. 
:Many county farm bureaus sell to nonmembers also. These county 
farm bureaus are direct competitors of independent retail merchants 
buying at higher prices. 'Where, in fact, jobbing services are 
rendered by State or county farm bureaus, nothing herein contained 
shall preclude jobber prices on that portion which is jobbed. 

1604al"'-39-voL.26-23 
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PAR. 6. The difference in prices, resulting from the said classifica
tions as set forth in paragraphs 3 and 5, of inoculant of like grade 
and quality to customers competitively engaged in reselling the sams 
to consumers is, as to that portion of such inoculant under the cir
cumstances hereinbefore set forth, a discrimination in price in com
merce between purchasers of respondents' inoculant. 

PAR. 7. The difference in prices, resulting from the said classifica
tions as set forth in paragraphs 3 and 5, of inoculant of like grade 
and quality to customers competitively engaged in reselling the same 
to dealers is, as to that portion of such inoculant under the circum
stances hereinbefore set forth, a discrimination in price in commerc~ 
between purchasers of respondents' inoculant. 

PAR. 8. The effect of said discriminations in price may be sub
stantially to lessen competition and tend to create a monopoly in the 
line of commerce in which the respondents are engaged and in the 
line of commerce in which their distributors are engaged; and the 
effect of said discrimination may be to injure, destroy, or prevent 
competition with the respondents and with certain favored distrib
utors and with customers of such favored distributors. 

PAR. 9. The costs of growing, selling, and delivery are generally 
not substantially affected by quantity purchase~, largely due to the 
practice of accepting the return of goods unsold, which returned 
goods are then practically valt1eless. 

PAR. 10. The discriminations in price set forth above do not make 
only due allowance for differences in the cost of manufacture, sale 
or delivery resulting from the differing methods or quantities in 
which such commodity is to such purchasers sold or delivered. 
That such price differentials were not in response to changing con
ditions affecting the market for or the marketability of the goods 
concerned.· 

CONCLUSION 

The aforesaid acts and practices of respondent, as set out in para
graphs 6 and 7 hereof, are in violation of Section 2 (a) of said Act 
of Congress entitled "An Act to amend Section 2 of the Act entitled 
'An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,' approved October 15, 1914, as 
amended (U. S. C. Title 15, Section 13), and for other purposes.'1 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the respondents 
admitting all the material allegations of the complaint to be true and 
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waiving the taking of evidence and all other intervening procedure, 
and the Commission having made its findings as to the facts and its 
conclusion, which findings and conclusion are hereby made a part 
hereof, that said respondent has violated the provisions of an Act 
of Congress entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes," 
approved October 15, 1914, as amended. 

It i8 ordered, That the respondents, Albert L. Whiting and Luc:Ile 
D. Whiting, trading under the firm style and name "The Urbana 
Laboratories," a partnership, their officers, representatives, agents, 
and employees~ in connection with the offering for sale, sale and dis
tribution of commercial inoculant in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from the unlaw
ful discriminations in price found in paragraphs 6 and 7 of the 
aforesaid findings as to the facts and conclusion. 

It i8 further ordered, That the said respondents, Albert L. Whiting 
and Lucille D. Whiting, trading under the firm style and name "The 
Urbana Laboratories," a partnership, within 60 days from the date 
of the service upon it of this order, shall file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which it is complying and has complied with the order to cease and 
desist hereinabove set forth. 
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IN TilE MATTER OF 

THE NITRAGIN COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD 'l'O THE ALLEGED VIOLA"I'JON OF 
SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 19H, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 

Docket 3266. Complaint, Not'. 10, 1937-Decision., Jan. 12, 1938 

Where a corporation engaged in the development of nitrogen fixing bacteria 
and in the sale and distribution of such inoculants, costs of growing, 
selling, and delivering which are genually not substantially affected by 
quantity purchases, in competition with others engaged as members of 
the commercial legume inoculant industry, to customers whom it <'lasslfled 
as consumers, retailers, and jobbers, but who included, as purchasers of 
a large portion and of a considerable portion of its product, respectively, 
county farm bureaus reselling to farmers and occasionally to local eleva
tors and other dealers, and mail order catalog houses reselling to con
sumers, and of whom farm bureaus competed with retailers in !'lale of it::l 
said product to farmers, jobbl'rs resold to consumers at lower price than 
did other competitor-customers classified and sold to as rl'tailers, and mail 
order houses competed with retailer·dealers in sale to farmers, and of 
whch customers, specially favored county farm burl'aus competed gen
erally with both jobbers and retailers, and certain similarly favored 
jobbers were enabled to sell to such bureaus at jobbers' prices-

(a) Discriminated in prices through sale to its said customers at prices based 
on, and varying in accordance with, aforesaid classifications, and through 
according some, but not all, mail order houses, ordinarily sold at jobbers' 
prices, twenty percent off list, and some, but not all, jobbers, similar con
cession, and through according jobber prices to retailers purchasing $100 
or more yearly; and 

(b) Discriminated in prices through according twenty percent off list, denied 
to certain competitor jobbers, to certain county farm bureaus purchasing 
at jobbers' prices and selling, in some instances, to jobbers, retailers, and 
consumers, and In competition generally with both aforesaid distributive 
classes,. and through according aforesaid twenty percent concession from 
jobbers' price to favored jobber customers, thereby enabled to sell at jobber 
prices to county farm bureaus, and through granting of such prices to 
certain retailers above noted, an additional twenty percent concession from 
jobbers' list to some, but not all, mail order houses; 

With result that effect of said discriminations in price and price differentials, 
which did not make only due allowance for differences in cost of manu
facture, sale or delivery resulting from different methods or quantities in 
which such commodity was to such purchasers sold or delivered, and were 
not in response to changing conditions affecting market for, or market
ability of, goods concerned, might be substantially to lessen competition 
and tend to create monopoly in line of commerce in which its distributors 
were engaged, and to injure, destroy, or prevent competition with it and 
with certain favored distributors and customers of such distributors; 
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Held, That such acts and practices constituted a violation of the provisions of 
Snbsec. (a) of Sec. 2 of an .Act of Congress approved Oct. 15, 1914, as 
amended. 

Mr. A. lV. DeBirny for the Commission. 

CoMPLAINT 

The Federal Trade Commission, having reason to believe that The 
Nitragin Company, Inc., hereinafter called respondent, since June 
19, 1936, has been and is now violating the provisions of Section 
2 (a) of the Act of Congress entitled "An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur
poses," approved October 15, 1914 (Public No. 212, the Clayton Act), 
as amended by Section 1 of the Act of Congress entitled "An Act 
to amend Section 2 of the act entitled 'An Act to supplement exist
ing laws against unlawful restraints and monopolies, and for other 
purposes,' approved October 15, 1914, as amended (U. S. C., title 15, 
sec. 13), and for other purposes," approved June 19, 1936 (Public No. 
692, the Robinson-Patman Act), hereby issues this its complaint 
against respondent and states its charges with respect thereto as fol
lows, to wit : 

PARAGRAPH 1. Respondent is a corporation organized and existing 
under the laws of the State of 'Wisconsin and has its principal office 
and place of business at 3747 North Booth Street in the city of 
Milwaukee, Wis. 

PAR. 2. For many years prior hereto and since June 19, 1936, 
respondent has been and is now engaged in the business of develop
ing, manufacturing, selling, and distributing certain nitrogen-fixing 
bacteria., which is a commodity commonly known as a commercial 
inoculant and is useful in promoting the growth of leguminous 
plants and crops. In the course and conduct of its said business the 
respondent has been and is now developing and manufacturing said 
bacteria at its place of business in the State of ·wisconsin and has 
been and is now, in direct active competition with other persons, 
partnerships and corporations similarly engaged, selling, shipping, 
and distributing said bacteria in commerce from its said place of 
business in the State of 'Visconsin to various purchasers of said bac
teria located in the State of Wisc.onsin and the several other States 
of the United States and in the District of Columbia. For many 
years prior hereto and since June 19, 1936, there has been and is now 
between respondent and purchasers of said bacteria a course of trade 
and commerce in said bacteria in and between the State of Wisconsin 
and the several other States of the United States and the District 
of Columbia. 
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PAR. 3. Since June 19, 1936, in the course and conduct of its busi
ness described in paragraph 2 hereof and while engaged in trade 
and commerce between the State of Wisconsin and the other States 
of the United States and the District of Columbia as therein de· 
scribed, the respondent has been and is now, in the course of such 
commerce, discriminating in price between different purchasers of 
bacteria of like grade and quality sold and shipped in commerce, 
as aforesaid, by respondent to said purchasers and by them pur· 
e;hased from respondent in commerce for use, consumption, or resale 
within the State of Wisconsin and the several other States of the 
United States and the District of Columbia, in that the respondent 
has been and is now selling bacteria to some of said purchasers at 
prices lower than the prices at which respondent has been and is now 
selling bacteria of like grade and quality to other of said purchasers, 
and the respondent has been and is now allowing to some of said 
purchasers a larger discount from the prices at which bacteria was 
and is sold to them by respondent than the discount, if any, which 
respondent has been and is now allowing to other purchasers of 
bacteria of like grade and quality purchased from respondent at the 
same prices. 

PAR. 4. Since June 19, 1936, many purchasers of bacteria and 
customers of respondent receiving the benefit of the aforesaid dis
criminations in price, hereinafter referred to as favored customers, 
have been and are now in substantial competition in the use, con
sumption, sale, resale, and distribution of said bacteria with many 
other purchasers of bacteria and customers of respondent not receiv
ing the benefit of said discriminations in price, hereinafter referred 
to as disfavored customers, and many customers of said favored cus
tomers have been and are now in like competition with many cus
tomers of said disfavored customers, and the effect of the aforesaid 
discriminations in price may be substantially to 1essen competition in 
the sale or distribution of said bacteria or to injure, destroy, or 
prevent competition in the use, consumption, sale, resale, or distri· 
bution of said bacteria between and among said favored customers 
and said disfavored customers and between and among the customers 
of said favored customers and the customers of said disfavored 
customers and between and among the respondent and other persons, 
partnerships, and corporations similarly engaged in the sale and 
distribution of commercial inoculants. 

PAR. 5. The aforesaid acts of respondent constitute a violation of 
the provisions of Section 2 (a) of the above-mentioned Act of Con
gress entitled "An Act to supplement existing laws against unlaw
ful restraints and monopolies, and for other purposes," approved 
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October 15, 1914 (Public No. 212, the Clayton Act), as amended by 
Section 1 of the Act of Congress entitled "An Act to amend Section 
2 or the act entitled 'An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,' ap
proved October 15, 1914, as amended (U.S. C., title 15 sec. 13), and 
for other purposes," approved June 19, 1936 (Public No. 692, the 
Robinson-Patman Act). 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress entitled "An Act 
to supplement existing laws against unlawful restraints and monop
olies, and for other purposes," approved October 15, 1914, as amended 
(U.S. C. title 15, sec. 13), the Federal Trade Commission on Novem
ber 10, 1937, issued and served its complaint in this proceeding upon 
the respondent, The Nitragin Company, Inc., a corporation, charging 
it with discriminating in price between different purchasers of inocu
lants in violation of subsection (a) of section 2 of the aforesaid act. 

After the issuance of said complaint and the filing of respondent's 
answer, the Commission, by order entered herein, granted respond
ent's motion for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of the com
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, which substitute answer was duly filed 
in the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com
plaint an,d the substitute answer, briefs, and oral arguments of 
counsel having been waived, and the Commission having duly consid
ered the same and being now fully advised in the premises, makes this 
its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Said corporate respondent, The Nitragin Company, 
Inc., now is, and at all times since June 19, 1936, has been a corpora
tion organized under the laws of the State of 'Wisconsin, with its 
principal office and plant located at 3747 North Booth Street, Mil
waukee, Wis. At all times herein mentioned, said respondent has 
been engaged in the business of developing, selling, and distributing 
certain nitrogen fixing Eacteria, useful for inoculating the seeds of 
leguminous plants, from its said place of business in the State of 'Vis
consin to various purchasers of said bacteria located in the State 
of 'Visconsin and the several States of the United States and there 
has been and is now between respondent and purchasers of said 
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bacteria a course of trade and commerce in said bacteria in an,d 
between the State of ·wisconsin and the several States of the Unitecl 
States. 

PAR. 2. The respondent is the largest member of the commercial 
legume inoculant industry of the United States which industry growsr 
sells and distributes commercial inoculants to the value of approx
imately $1,000,000 in gross annual sales. There are approximately 
fourteen members of this industry, all competitively engaged one with 
the other in the sale and distribution in commerce of commercial in
oculants. The bacteria are grown for the inoculation of seeds of 
leguminous plants. The bacteria are encouraged to multiply from 
various strains and are then placed in a carrier, which is either a 
jelly or a humus medium such as peat or charcoal, for commercial 
distribution. Seeds of leguminous plants are saturated with the bac
teria before planting. These bacteria have the function of associat
ing with legume plants, with the result that an adequate number of 
bacterial nodules are formed on the roots of the plants to extract 
nitrogen from the air for the purpose of aiding luxuriant growth of 
the plant. Principally these inoculants are placed upon alfalfa and 
sweet clover seeds, soy beans, peas and other legumes. 

PAR. 3. Said respondent classifies its customers as consumers, re
tail dealers and jobbers. One who sells to consumers is considered to 
be a retail dealer and one who sells to dealers a jobber. However, in 
this industry there are very few distributors who sell only as dealers or 
jobbers. Generally distributors called jobbers sell both to consumers 
and to dealers. Additionally a large portion of the respondent's 
product is sold through county farm bureaus which, in turn, sell the 
inoculants to farmers and occasionally to local elevators and other 
dealers. A considerable portion of the respondent's product is also 
sold to mail order catalog houses who resell to consumers. 

PAR. 4. Some of respondent's customers are competitively engaged 
in commerce in the resale and distribution of the inoculant product 
with other of respondent's customers. The farm bureaus compete 
with retail dealers in selling to the farmers. Customers classified by 
the respondent as jobbers usually purchase in commerce respondent's 
inoculant, which they resell to consumers at a lower price than do 
other of respondent's customers competing for the same consumer 
business but who are classified and sold at retailers' list. Mail order 
catalog houses compete with retail dealers in selling to farmers. 

PAR. 5. Said respondent, The Nitragin Company, Inc., issued a 
1937 Distributor Price List effective January 1, 1937. Respondent 
has been.and now is generally selling its products to its customers at 
such list prices. However, some mail order catalog houses and some 
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jobbers also receive an additional 20% off jobbers' list price, said dis
tributors' price list being as follows : 

Alfalfa and All Clovers 

Cultures "A" and "B" 

To inoculate 

~~ bu.-30 lbs ..•...••..•••.•••.•.••..•...••.••...•••..••.••..•.••.•. 
1 bu.-60 lbs .......•.•••..••..•• -----------------------------------
:2~ bu.-150 lbs ..•••.•.•••.•••.•....••.••••••.•.....•.•.••.......... 

Lespedeza 

Culture "L" 

Soy Beans 

Culture "S" 

Cowpeas and Lima Beans 

Culture "E" 

Vetch and Peas 
Culture "C" 

Beans 
Culture "D" 

~~ bu.-30 lbs. ··---------·-· ----------------------------------------
1 bu.-0 lbs ..................... ·-········-------------·-·--·-···--
13~ bu.-100 lbs.' ..... _ .•..... ___ .. ______ .•.. _____ .. __ . __ ..•. _______ _ 
5 bu.-300 lbs. ---------·-·······. --------·-- .•••••...•..•...•.••••.. 

' Only culture "E" packed In tllis size. 

Jobber 
Price 

$0.17 
.28 
.60 

$0.171 .28 
.60 

$0.171 .28 
.60 

$0.15 
.22 
.33 
.D3 

Left over cultures are returnable, prepaid, for credit or exchange. 

Dealer Con•umer 
Price Price 

$0.23 $0. 3S 
• 36 • 55 
. 78 1. 20 

$0.231 .3tl 
.78 

$0.231 • 3R 
• 78 

$0.20 
.2\l 
.42 

1. 20 

$0.35 
.1>5 

1.20 

$0. 3S 
.6.5 

1. 20 

$0.30 
• 45 
.tiS 1.85 

The consumer's price is placed on the labels of the products. The 
inoculant, whether distributed under private label or under the pro
ducer's label is of like grade and quality. Prices to county farm 
bureaus vary but are generally jobbers' prices and in some instances 
an additional 20% off the jobbers' price is allowed. 

PAR. 6. County farm bureat1s purchasing at jobbers' price less 
20% sell in some instances to jobbers, retailers and consumers and 
are generally in competition with both jobbers and retailers. Cer
tain of these competing jobbers do not receive the 20% additional 
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discount and t~us competition with the county farm bureaus, re
ceiving the additional 20% in addition to the jobbers, discount, is 
practically impossible. County farm bureaus sell in competition 
with independent retailers to non-members as well as to their own 
members. 

PAR. 7. Certain jobbers receiving the jobbers' price less the addi
tional 20% sell to county farm bureaus at jobbers' prices whereas 
other customers not receiving the 20% additional allowance are pre
vented from doing so. 

PAR. 8. The respondent sells to retailers who purchase $100 or 
more in a year at jobbers' prices. Mail order catalog houses buy 
at jobbers' prices and some but not all receive an additional 20% 
off such jobbers' list. 

PAR. 9. The difference in prices, resulting from the said classifi
cations as set forth in paragraphs 3, 6, and 8, of -inoculant of like 
grade and quality to customers competitively engaged in reselling 
the same to consumers is, as to that portion of such inoculant under 
the circun1stances hereinbefore set forth, a discrimination in price 
in commerce between purchasers of respondent's inoculant. 

PAR. 10. The difference in prices, resulting from the said classi
fications as set forth in paragraphs 6, 7, and 8, of inoculant of like 
grade and quality to customers competitively engaged in reselling 
the same to dealers is, as to that portion of such inoculant under the. 
circumstances hereinbefore set forth, a discrimination in price in 
commerce between purchasers of respondent's inoculant. 

PAR. 11. The effect of said discriminations in price may be sub
stantially to lessen competition and tend to create a monopoly in the 
line of commerce in which its distributors are engaged; and the 
efi'ect of said discriminations may be to injure, destroy or prevent 
competition with the respondent and with certain favored distribu
tors and' with customers of such favored distributors. 

PAR. 12. The costs of growing, selling, and delivery are generally 
not substantially affected by quantity purchases, largely due to the 
practice of accepting the return of goods unsold, which returned 
goods are then practically valueless. 

P .AR. 13. The discriminations in price set forth above do not make 
only due allowance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or quantities in 
which such commodity is to such purchasers sold or delivered. That 
such price differentials were not in response to changing conditions 
affecting the market for or the marketability of the goods concerned. 
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CONCLUSION 

The aforesaid acts and practices of respondent as set out in para
graphs 9 and 10 hereof are in violation of Section 2 (a) of said Act 
of Congress entitled "An Act to amend Section 2 of the Act entitled 
'An Act to supplement existing laws against unlawful restraints and 
:monopolies, and for other purposes' approved October 15, 1914, as 
amended (U. S. C. Title 15, Section 13), and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
:rnission upon the complaint of the Commission and the respondent 
admitting all the material allegations of the complaint to be true and 
waiving the taking of evidence and all other intervening procedure, 
and the Commission having made its findings as to the :facts and its 
conclusion, which findings and conclusion are hereby made a part 
hereof, that said respondent has violated the provisions of an Act of 
Congress entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes," 
approved October 15, 1914, as amended. 

It is ordered, That the respondent, The Nitragin Company, Inc., its· 
officers, representatives, agents, and employees, in connection with the 
offering for sale, sale and distribution of commercial inoculant in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from the unlawful discriminations in price found in 
paragraphs 9 and 10 of the aforesaid findings as to the facts and con
clusion. 

It is further ordered, That the said respondent, The Nitragin Com
pany, Inc., within 60 days from the date of the service upon it of 
this order, shall file with the Commission a report in writing, setting 
forth in detail the manner and form in which it is complying and 
has complied with the order to cease and desist hereinabove set forth. 
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IN THE MA'ITER OF 

K & S SALES COMPANY, IN ITS OWN NAME AND RIGHT, 
AND TRADING AS GARDEN CITY NOVELTY MANU
FACTURING COMPANY, ETC. 

COMPLAINT, FINDINGS, .AND ORbER IN REGARD TO THE .ALLEGED VIOLATION OF 
SEC. 5 OF .AN .ACT OF' CONGRESS APPROVED SEPT, 26, 1914 

Docket 1851. Complaint, Feb. 25, 1937'-Decision, Jan. 19, 1938 

Where a corporation engaged in sale and distribution of women's and men's 
hosiery, clocks, cameras, fountain pens, radios, toys, novelties, and other 
articles-

(a) Furnished, along with instructions for agent or operator, various devices 
and plans of merchandising involving variety of punchboards, push cards 
or similar devices for retailer's or operator's use in selling and delivering 
to purchasing public its said products, under schemes by which chance 
purchaser received more costly article, or nothing further, dependent upon 
success or failure in selection of right number or name, and paid, in 
accordance with particular plan, fixed, or varying, amount~ dependent upon 
number secured; operators were compensated by receipt of article; and 
makers of last punch or push were, in some cases, also awarded prize 
thereof; and thereby supplied to and placed in hands of others means of 
conducting lotteries, games of chance, or gift enterprises in distribution of 
its said merchandise, with knowledge and intent that such various plans 
were and would be used in such distribution to public by lot or chance and 
in competition with many who are opposed to use of punchboards, push 
cards and other devices in sale and distribution of their merchandise, and, 
as contrary to public policy, refrain from furnishing the same; 

With result that many dealers in and ultimate purchasers of merchandise 
similar to or identical with that thus dealt in by it were attracted by said 
methods and element of chance involved in sale thereof as aforesaid, and 
were thereby induced to buy, sell or distribute its said merchandise in 
preference to that offered and sold by competitors who do not use such or 
equiyalent methods, and trade was thereby diverted to it from them, to 
the prejudice and injury of the public and competitors, and there was a 
restraint upon and a detriment to the freedom of sale and legitimate 
competition ; and 

(b) Represented and caused to be represented, through firm name word "Manu
facturing," that it was manufacturer of some or all of merchandise sold 
and distributed by it, notwithstanding fact it neither owned, controlled, 
nor operated any factory whatsoever and did not make any merchandise 
sold by it; 

With effect of misleading and deceiving many customers into erroneous belief 
that it made some or all of such merchandise, and that persons dealing 
with It were buying directly from the manufacturer and thereby eliminat
ing profits of middlemen and obtaining advantages not had by those buying 
from such persons, and of diverting trade to it from others, and thos<> who 
do not falsely represent that they manufacture their said products; and 

• Amended and supplemental. 
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(c) Represented, in advertisements in newspapers and periodicals or general 
circulation, that merchandise sold and distributed by it was given away or 
might be obtained free of charge, through such statements as "GIVEi). 
AWAY! You get one-Your friends get one-without cost. "' "' •," 
"* • • big money by showing others how to obtain without cost," etc., 
facts being articles thus referred to were not given away and lt did not 
pay big money for giving away such articles, but persons receiving same 
were required to forward money in payment therefor, and articles in ques
tion were distributed through lottery plans above described and by lot or 
chance, with person or agent selling same receiving such article as 
compensation for so doing; 

With effect of misleading and deceiving purchasing public and prospective 
sales agents, and inducing them to become its agents or representatives or 
to distribute its said merchandise, and or diverting trade to it from others 
selling similar products who do not make such claims or representations: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. · 

Before Mr. 11/iles J. Furnas, trial examiner. 
Mr. Henry 0. Lank for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 

AMENDED AND SuPPLEMENTAL CoMPLAINT 

Whereas, The Federal Trade Commission did heretofore., to wit,· 
on July 11, 1930, issue its complaint herein, charging and alleging 
that respondent had been guilty of unfair methods of competition in 
commerce, as "commerce" is defined in an Act of Congress, approved 
September 26, 1914, entitled '~An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes"; 
and 

Whereas, This Commission, having reason to believe that respond
ent herein has been and is using unfair methods of competition in 
commerce other than and in addition to those in relation to which 
the Commission issued its complaint as aforesaid, and it appearing 
to said Commission that a further proceeding by it in respect thereof 
Would be in the public interest; 

Now, therefore, Acting in the public interest pursuant to the pro. 
V'isions of the Act aforesaid, the Federal Trade Commission charges 
that the K & S Sales Company, a corporation, in its own. name and 
right, and also trading under the names and styles of Garden City 
Novelty Manufacturing Company, Garden City Novelty Company, 
and Montrose Silk Company, has been and now is using unfair 
methods of competition in commerce, as "commerce" is defined in 
said Act, and states its charges in that respect as follows: 

PARAGRAPH 1. The respondent is a corporation organized under the 
laws of the State of Illinois, with its principal office and place of 
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business located at 4329 East Ravenswood Avenue, in the city of 
Chicago, State of Illinois. Respondent advertises, offers for sale, 
and sells its merchandise, hereinafter referred to, under its own 
corporate name and also advertises, offers for sale, and sells its 
merchandise under the trade names and styles of Garden City 
Novelty Manufacturing Company, Garden City Novelty Company, 
and Montrose Silk Company. Respondent is now, and for several 
years last past has been, engaged in selling various articles of mer
chandise to purchasers thereof located in various States of the 
United States and in the District of Columbia. It causes said mer
chandise when sold to be transported from its place of business in 
the State of Illinois into and through other· States of the United 
States and the District of Columbia to purchasers thereof located in 
a State or States of the United States other than the State of Illinois 
and in the District of Columbia. In the course and conduct. of its 
business, respondent is in competition with other corporations and 
with partnerships and individuals engaged in the sale and distri
bution of similar articles of merchandise in commerce between and 
among the various States of the United States. 

PAR. 2. In the sale and distribution of its said merchandise or 
products, said respondent has furnished various devices and plans 
of merchandising which involve the operation of games of chance, 
gift enterprises, or lottery schemes, by which said merchandise is 
distributed to the ultimate consumers wholly by lot or chance. Said 
devices or plans o£ merchandising consist of a variety of punch
boards, push cards, or fortune boards, or other similar devices, the 
method or use o£ which by retail dealers or individuals in connection 
with the sale and delivery to the purchasing public of respondent's 
said merchandise or products was and is substantially as follows: 

(a) Said punchboards consist of boards of various shapes and 
sizes with from 100 to 4,000 holes. Into each o£ the holes has been 
inserted a small slip of paper bearing a printed number, the printed 
slips bearing consecutive numbers according to the number of holes 
contained in the board but not arranged in numerical sequence, and 
said slips are so placed and secreted in said punchboards that they 
cannot be seen by the customer except when they are punched from 
the board. The punchboards bear legends indicating the numbers 
which entitle the purchasing public to an article of merchandise or 
prize, and in some cases the last punch in each board receives a 
prize. Customers pay 5¢ to 10¢ for each punch from the board, and 
the purchasers of punches who receive numbers calling for an article 
of merchandise receive such article, and purchasers who receive 
numbers other than those enumerated on the board, or who do not 
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qualify by purchasing the last punch on the boards receive nothing 
for their money. The said articles of merchandise vary in value, 
but each of said articles of merchandise is of greater value than the 
<:ost of a single punch from the said board, and the combined value 
of the articles of merchandise is much less than the cost of the total 
punches on the board. 

(b) The push cards have a number of partially perforated disks, 
and when a push is made and the disk separated from the card a 
number is disclosed. There are as many separate numbers as there 
are disks on the board, but the numbers are varied or assorted and 
are not arranged in numerical sequence. The numbers on said disks 
are effectively concealed from customers and prospective customers 
until a selection has been made and the disk selected separated from 
the card. The price of sales varies, but on some of the cards the price 
which customers pay ranges from 1¢ to 29¢, depending upon the 
number obtained. Numbers from 1 to 29 pay the amount of the 
number in cents; numbers over 29 pay 29¢. The push card bears 
statements or legends informing the customers and prospective cus
tomer that certain numbers entitle the purchaser obtaining the same 
to certain specified merchandise. Purchasers of pushes who receive 
one of the specified numbers receive the articles of merchandise a~ 
described in said statements or legends. Purchasers who do not re
ceive one of the specified numbers receive nothing for their money 
other than the privilege of pushing a disk from said card. The said 
articles of merchandise vary in value, but each of said articles of 
merchandise is of greater value than the cost of a single push from 
said push card. 

(a) Other push cards have a number of girls' names immediately 
above the partially perforated disks, and when all the disks have been 
separated from the push card a master seal on said card is removed 
exposing a girl's name similar to one of those mentioned on said 
card, and the purchaser who pushed the disk under that name is en
titled to the article of merchandise specified. On still other push cards 
certain specified numbers are free, and the winner is ascertained after 
all the pushes have been purchased by removing a master seal and 
disclosing a legend. On some o:f the push cards the purchasers pay 
:from 1¢ to 35¢, depending upon the number pushed out; numbers un
der 35 pay the amount of the number in cents; and numbers over 35 
pay 35¢. 

The said punchboards, push cards and :fortune boards vary in de
tail but involve substantially the same :features as the above plans 
and lottery schemes. 
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Respondent furnishes retail dealers and individuals with various 
display posters, advertisements and printed instructions, to be used 
by such merchants and individuals in distributing and using said 
punchboards, push cards and fortune boards. 

The merchandise sold and distributed by respondent includes,. 
among other things, radio receiving sets, clocks, hosiery, portable 
mixers, sandwich toasters, roasting ovens, washing machines, pocket 
knives, razors, fountain pens, automatic pencils, pen and pencil setsr 
jewelry, pipes and other smokers' accessories, flashlights, cigarette 
cases, ladies' compacts, beaded bags, manicure sets, toilet sets, and 
various other articles of merchandise. 

The purchasing public is induced and persuaded into purchasing 
punches from said boards and cards in the hope that they may ob
tain one of the prize-winning numbers and thus obtain one of the 
prizes called for by said numbers. Merchandise of the respondent is 
thus distributed to purchasers of the punches from the boards and 
cards wholly by lot or chance. 

PAR. 3. The aforesaid retail dealers of respondent expose said 
articles of merchandise in connection with the aforesaid punchboards, 
push cards or fortune boards, and sell punches, pushes or fortune 
slips to the purchasing public in accordance with the aforesaid plans, 
whereby the said merchandise of the respondent is distributed to 
the purchasers of punches, pushes or fortune slips from the said 
boards or cards wholly by lot or chance. 

The respondent forwards its push cards to individuals who sell 
pushes from said cards and deliver to the successful purchasers the 
merchandise to which they are entitled, in accordance with the sales 
plans hereinbefore described. 

Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of its products in a~cord
ance with the sales plans hereinabove set forth. 

PAR. 4. The sale of merchandise to the purchasing public in the· 
manner above alleged involves a game of chance or the sale of a; 
chance to procure articles of merchandise at a price much less than 
the normal retail price thereof. 

The use by respondent of said methods in the sale o£ its merchan
dise, and the sale of its merchandise by and through the use thereof 
and by the aid of said methods, is a practice o£ the sort which the 
common law and criminal statutes have long deemed contrary to 
public policy and is contrary to an established public policy of the 
Government of the United States. 

Many persons, firms, and corporations who make or sell merchan
dise in competition with the respondent, as above alleged, are un-
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willing to adopt and use said methods or any method involving a 
game of chance or the sale of a chance to win something by chance 
or any other method that is contrary to public policy, and such com
petitors refrain therefrom. The use of said methods by respondent 
has the tendency and capacity, because of said game of chance, to 
divert trade and custom to respondent from its said competitors 
who do not use the same or equivalent methods. 

PAR. 5. Many dealers in and ultimate purchasers of respondent's 
merchandise are attracted by respondent's said methods and by the 
element of chance involved in the sale thereof in the manner above 
described, and are thereby induced to buy and sell respondent's mer
chandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who do not use the same or equiva
lent methods, and trade is thereby diverted to respondent, from its 
said competitors. 

PAR. 6. In the course and conduct of its said business respondent 
has caused and causes the representation to be made to its customers 
and prospective customers, by use of the firm name and style of 
Garden City Novelty Manufacturing Company and by others mean~, 
that it is the manufacturer of the merchandise which it sells aml 
distributes. A substantial portion of the purchasing public have 
expressed, and have, a preference for dealing direct with the manu
facturer of products being purchased, such pu'rchasers believing 
that they secure lower prices, superior quality, and other advantages 
that are not obtained when they purchase from a selling agency 
or middleman. 

The use by respondent of said representation that it is a manu
facturer has the capacity and tendency to and does mislead and 
deceive many of respondent's said customers into the erroneous 
belief that respondent is a business concern which controls an<l 
operates a factory in which the merchandise sold by respondent is 
manufactured, and that persons dealing with respondent are buying 
said merchandise directly from the manufacturer thereof, thereby 
eliminating the profits of middleman and obtaining various ad
vantages that are not obtained by persons purchasing goods from 
middlemen. The truth and :fact is that respondent neither owns, 
controls, nor operates any factory whatsoever and does not manu· 
facture any merchandise sold by it. There are many competitors 
of respondent who do not falsely represent that they manufacture 
the merchandise sold by them. The use of said representation by 
respondent has the tendency and capacity to and does unfairly divert 
trade to respondent from its said competitors. 

160451 01-39-VOL,26-24 
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PAR. 7. In the course and conduct of its business, respondent has 
caused advertisements to be inserted in newspapers, magazines, and 
other periodicals of general circulation throughout the United States, 
containing, among others, statements and representations of which 
the following are typical illustrations: 

(a) (PICTURE OF A CLOCK) GIVEN AWAY! You get one--Your friends 
get one--without cost. Let us give you the details of this amazing Time Teller. 
Also it can pay you big money giving it away free. Nothing to buy or sell! 
Write fast. 

GARDEN CITY NOVELTY CO. 

4338 Ravenswood Ave., Chicago, Ill. 

(b) (PICTURE OF A CLOCK) GIVEN AWAY! You get one--Your friends 
get one--without cost. Let us give you the details of this amazing TIME 
TELLEH. Also it can pay you big money by showing others how to obtain 
without cost. Nothing to buy or sell! Write fast. 

GARDEN CITY NOVELTY CO. 

4344-B Ravenswood Ave., Chicago, Ill. 

The respondent inserted and caused to be published these advertise
ments in newspapers, magazines and other periodicals of general cir
culation with the intent and knowledge that the advertising would 
be displayed before and read by the public. The advertisements re
ferred to above are false and misleading, in that: the clocks are not 
given away; persons answering the advertisement do not receive one 
without cost; their friends do not receive one without cost; respond
ent does not pay big money for giving them away free; respondent 
requires persons receiving clocks to sell chances on push cards, or to 
render other services, or to pay cash for the said clocks; it is neces
sary for somebody to buy or sell something before the clocks are 
delivered. 

Each and all of the foregoing false, misleadiEg, and exaggerated 
claims and representations hereinabove set out have and have had 
the capacity and tendency to mislead and deceive the purchasing 
public and prospective sales agents into the belie£ that they are true, 
and to induce them to purchase the clocks of respondent or become 
agents of the respondent in such belief, and to unfairly divert trade 
to respondent from its competitors who do not make such false, mis
leading or exaggerated claims, statements or representations con
cerning the products sold or offered for sale by such competitors. 

PAR. 8. The aforesaid methods, acts, and practices of the respondent 
are all to the prejudice of the public and respondent's competitors. 
Said methods, acts and practices constitute unfair methods of com
petition in commerce within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled "An 
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Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTs, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled, "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on July 11, 1930, issued and served its 
complaint in this proceeding upon respondent K & S Sales Company, 
a corporation. Thereafter on February 25, 1937, the Federal Trade 
Commission issued and served an amended and supplemental com
plaint upon the respondent, K & S Sales Company, a corporation, in 
its own name and right and trading under the names and styles of 
Garden City Novelty Manufacturing Company, Garden City Nov
elty Company, and Montrose Silk Company, charging it with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said amended and sup
plemental complaint and the filing of respondent's answer thereto, 
testimony and other evidence in support of the allegations of the 
complaint were introduced by Henry C. Lank, attorney for the Com
mission, and in opposition thereto by John A. Nash, attorney for 
the respondent, before Miles J. Furnas, an examiner of the Commis
sion theretofore duly designated by it. In addition to said testimony 
and other evidence, a stipulation as to certain facts was entered into 
between W. T. Kelley, Chief Counsel of the Federal Trade Com
mission, and John A. Nash, counsel for the respondent. 

Said testimony and other evidence and stipulation were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis
sion on said amended and supplemental complaint, answer thereto, 
testimony and other evidence, stipulation of counsel, briefs in sup
port of the complaint and in opposition thereto, and the oral argu• 
ments of counsel for the Commission and for the respondent; and 
the Commission having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, K & S Sales Company, is a cor~ 
poration organized and operating under the laws of the State of 
Illinois, with its principal office and place of business located at 4329 
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East Ravenswood A venue in the city of Chicago, State of Illinois. 
The respondent does business in its own name and right and also uses 
the trade names and styles, Garden City Novelty Manufacturing 
Company, Garden City Novelty Company, and Montrose Silk Com
pany. Respondent is now, and for several years last past has been 
engaged in advertising, offering for sale, and selling various articles: 
of merchandise in commerce between and among the various States 
of the United States and in the District of Columbia, and causes its 
said mercandise, when sold, to be shipped or transported from its 
principal place of business in the State of Illinois to purchasers 
thereof in the State of Illinois and in practically all the other States 
of the United States, as well as in the District of Columbia, at their 
respective points of location. There is now, and has been for sev
eral years last past, a course of trade and commerce by said respond
ent in such merchandise between and among the various States of 
the United States and in the District of Columbia. The merchandise 
so sold and distributed by respondent includes ladies' and men's 
hosiery, locks, cameras, fountain pen desk sets, radios, food mixers, 
toastmaster and hospitality trays, roastmasters, vacuum cleaners, 
washing machines, watches, cigarette lighters, penknives, hunting 
knives, ladies' vanity cases, opera and field glasses, military brush 
sets, pipes, air rifles and toys, and novelties as well as various other 
articles of merchandise. In so carrying on said business respondent 
is, and has been, engaged in active competition with other corpora
tions and with partnerships and individuals engaged in the manu
facture, sale and distribution of similar or like articles of mer
chandise, or in the sale and distribution thereof in commerce 
between and among the various States of the United States and the 
District of Columbia. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 above, respondent furnishes, and has furnished, various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises or lottery schemes in distributing 
said merchandise to the ultimate consumers wholly by lot or chance. 
Said devices or plans of merchandising consist of a variety of punch
boards, push cards, or fortune boards, or other similar devices, the 
use of which by retail dealers or individuals in connection with the 
sale and delivery to the purchasing public of respondent's said 
merchandise or products was, and is, substantially as follows: 

(a) Said punchboards consist of boards of various shapes and 
sizes with from 100 to 4,000 holes. Into each of the holes has been 
inserted a small slip of paper bearing a printed number, the printed 
slips bearing consecutive numbers according to the number of holes 
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contained in the board but not arranged in numerical sequence, and 
said slips are so placed and secreted in said punchboards that they 
cannot be seen by the customer except when they are punched from 
the board. The punchboards bear legends indicating the numbers 
which entitle the purchasing public to an article of merchandise or 
prize, and in some cases the last punch in each board receives a 
prize. Customers pay 5¢ or 10¢ for each punch from the board, and 
the purchasers of punches who receive numbers calling for an article 
of merchandise receive such article, and purchasers who receive num. 
hers other than those enumerated on the board, or who do not qualify 
by purchasing the last punch on the board, receive nothing for 
their money. The said articles or merchandise vary in value, but 
each of said articles of merchandise is of greater value than the cost 
of a single punch from the said board, and the combined value of 
the articles of merchandise is much less than the cost of the total 
punches on the board. 

(b) The. push cards hav(} a number of partially perforated disks, 
and when a push is made and the disk separated from the card a 
number is disclosed. There are as many separate numbers as there 
are disks on the board, but the numbers are varied or assorted and 
are not arranged in numerical sequence. The numbers on said disks are 
effectively concealed from customers and prospective customers until a 
selection has been made and the disk selected separated from the card. 
The price of sales varies, but on some of the cards the price which 
customers pay ranges from 1¢ to 29¢ depending upon the number 
·obtained. Numbers from 1 to 29 pay the amount of the number in 
cents; numbers over 29 pay 29¢. The push card bears statements or 
legends informing the customers and prospective customers that cer
tain numbers entitle the purchasers obtaining the same to certain 
specified merchandise. Purchasers of pushes who receive one of the 
specified numbers receive the articles of merchandise as described in 
said statements or legends without additional cost. Purchasers who 
do not receive one of the specified numbers receive nothing for their 
money other than the privilege of pushing a disk from said card. 
The said articles of merchandise vary in value but each of said arti
cles of merchandise is of greater value than the cost of a single push 
from said push card. 

Other push cards have a number of girls' names immediately above 
the partially perforated disks, and '"hen all the disks have been 
separated from the push card a master seal on said card is removed 
exposing a girl's name similar to one of those mentioned on said card, 
and the purchaser who pushes the dish; under that name is entitled 
to the article of merchandise specified without additional cost. On 
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still other push cards certain specified numbers are free, and the 
winner is ascertained after all the pushes have been purchased by 
removing a master seal and disclosing a legend. On some of the push 
cards the purchasers pay from 1¢ to 35¢, depending upon the number 
pushed out; numbers under 35 pay the amount of the number in 
cents; and numbers over 35 pay 35¢. The said punch boards, push 
cards and fortune boards vary in detail but all involve substantially 
the same features as the above plans and lottery schemes. In all of 
the aforesaid plans the person who receives the article of merchan
dise is selected wholly by lot or chance and makes no additional pay
ment, while the other purchasers receive nothing for their money 
other than the privilege of making a push or punch. 

PAR. 3. Respondent furnishes its customers and prospective cus
tomers with various display posters, advertisements, and printed 
instructions to be used in distributing and using said punchboards, 
push cards, fortune boards, and other devices in connection with the 
sale and distribution of the aforesaid merchandise. On .one of the 
said printed instruction! circulars, there are, among other things, the 
following printed legends, to wit : 

HOW TO OBTAIN YOUR MODERNE ROTARY CLOCK 

This card consists ot 32 girls' names-beneath each name is a concealed 
number which shows the amount the person selecting that particular name is 
to pay for participating in this opportunity. 

These concealed numbers range from No. 1 to No. 52 but your customers pay 
only 1¢ to 29¢, according to the number disclosed, under the disc punched. For 
instance, if customer punches 1 he pays 1¢. If 10 is punched, he donates 10¢, 
or if 50 is punched, he pays only 29¢. NOTHING HIGHER THAN 29¢-20¢ 
is maximum cost. (Total $8.00.) 

When all names have been punched and collections made, you then remove 
the large seals and disclose the winners-the persons who punched the corre
sponding name received One (1) Moderne Rotary Clock, valued at $5.00. 

And, for your efforts, you also receive one l\foderne ROTARY CLOCK. 
Upon receipt of your order (see other side) with the $8.60 remittance, (or we 

will ship C. 0. D., F. 0. B. Chicago) we immediately ship you Three (3) Mod
erne Rotary Clocks, Two (2) of which may be given the holders of the names 
under the large seals-the other may be retained by you. 

Isn't this an easy way to obtain a clock valued at $5.00? Nothing hard about 
this-nothing complicated-you merely show the clock or illustration to your 
friends, neighbors, coworkers in the office, shop, etc. They will all want it. 

This material is sent you absolutely free for your use If you wish. It can 
be used with any' merchandise. It you desire to purchase from us, you can d() 
so at any time. 

NOTE-'Write purchaser's name opposite the girls name he selects and then 
remove disc by pushing with pencil or any pointed object. 

Don't forget the surprise gift-send your order and remittance within 15 days 
and the FREE gift will certainly SURPRISE you. 
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As stated above, the other devices which respondent furnishes are 
identical in principle but vary in detail. The members of the public 
to whom respondent furnishes its said devices and literature use the 
same in the manner suggested by respondent thereby distributing 
respondent's merchandise to others and procuring respondent's mer
chandise for themselves. The sale and distribution of respondent's 
merchandise through the use of, or by means of, said punchboards, 
push cards, or other devices constitutes the operation of lottery 
games of chance or gift enterprises, and the respondent, in furnish
ing said punchboards, push cards, or other devices, puts in the hands 
of others the means of conducting lottery games of chance or gift 
enterprises in the distribution of its merchandise. 

PAR. 4. The respondent, in furnishing said punchboards, push 
cards, and other devices, has know ledge that the said devices are, and 
have been, used in distributing its merchandise and furnishes said 
punchboards, push cards, and other devices so that its merchandise 
may be sold or distributed to the public by lot or chance. 

PAR. 5. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that distributed by the respondent who do not furnish punchboards~ 
push cards, or devices similar to those furnished by respondent, and 
who do not furnish any devices by which their merchandise can be 
distributed to the public by lot or chance. There are also many com
petitors of respondent who are opposed to the use of punchboards, 
push cards, and other devices in the sale and distribution of their 
merchandise and such competitors re'frain from furnishing such 
devices. Competitors of respondent were called as witnesses and 
testified in this proceeding, and the Commission finds that the sale of 
merchandise by means of said punchboards, push cards, and other 
devices, injuriously affects the sale of similar or like merchandise 
by such competitors, and that trade: is diverted to respondent from 
its said competitors by reason of the furnishing of said punchboards, 
push cards, or like devices. The use of such methods by tho 
respondent in the sale and distribution of its merchandise is prej
udicial and injurious to the public and to respondent's competitors, 
and has resulted in the diversion of trade to respondent from its said 
competitors, and is a restraint upon and a detriment to the freedom 
of sale and legitimate competition. 

PAR. 6. Many dealers in, and ultimate purchasers of, merchandise 
similar to or identical with respondent's merchandise are attracted 
by respondent's said methods and by the element of chance involved 
in the sale thereof in the manner above described, and are thereby 
induced to buy, sell, or distribute respondent's merchandise in 
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preference to merchandise offered for sale and sold by competitors 
of respondent who do not use the same or equivalent methods, and 
trade is thereby diverted to respondent from its said competitors. 

PAR. 7. As stated previously in these findings, the respondent sells 
its merchandise in practically all of the States of the United States 
and in the District of Columbia, and while the annual volume of 
respondent's business was not shown exactly, an official of the 
respondent testified, and the Commission finds that approximately 
150,000 push cards were distributed for the distribution of ladies1 

and men's silk hosiery and that sales of such hosiery were in excess 
of $15,000; that during the period of about one year immediately 
preceding the hearings in this case, the respondent distributed 
approximately 1,000,000 push cards for the distribution of one type 
of clock; and that it distributed approximately 100,000 push cards 
for the distribution of one of its cameras. And, further, that in the 
sale and distribution of its merchandise by push cards, the 
respondent during the period from March until October, 1936, both 
months inclusive, distributed approximately 1,500,000 push cards. 
The Commission also finds that its sale of merchandise by means of 
punchboards and other devices is, and has been, substantial. 

PAR. 8. The Commission finds that the sale and distribution in 
interstate commerce of merchandise as described in paragraph 1 
hereof, by means of lot or chance, is contrary to public policy. 

PAR. 9. In the course and conduct of its business, respondent has 
caused, and causes, the representation to be made to its customers and 
prospective customers by the use of the firm name and style, Garden 
City Novelty Manufacturing Company, that it is the manufacturer 
of some or all of the merchandise which it sells and distributes, 
which representation is false and misleading for the reason that the 
respondent neither owns, controls, nor operates any factory whatso
ever and does not manufacture any merchandise sold by it. 

The Commission further finds that a considerable number of the 
purchasing public has a preference for dealing direct with the man
ufacturer of products being purchased believing that they secure 
lower prices, superior quality, and other advantages that are not ob
tained when they purchase from a selling agency or middleman. 
The use by respondent of said representation that it is a manufac
turer has the capacity and tendency to, and does, mislead and de
ceive many of respondent's said customers into the erroneous belief 
that respondent manufactures some or all of the merchandise sold 
by it and that persons dealing with the respondent are buying said 
merchandise directly from the manufacturer thereof, thereby elimi-
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nating the profits of middlemen and obtaining various advantages 
that are not obtained by persons purchasing goods from middlemen. 
There are persons, firms, and corporations selling merchandise simi
lar to the merchandise sold and distributed by respondent who do 
not falsely represent that they manufacture the merchandise sold by 
them. The use by respondent of the representation that it is the 
manufacturer of some or all of the merchandise sold and distributed 
by it has the tendency and capacity to, and does, divert trade to 
respondent from other persons, firms, and corporations, selling simi
lar merchandise. 

PAR. 10. In the course and conduct of its business respondent has 
caused advertisements to be inserted in newspapers, magazines, and 
other periodicals of general circulation throughout the United States 
containing among other statements and representations of which the 
following are typical illustrations: 

(b) (PICTURE OF A CLOCK) GIVEN AWAY You get one-Your friends 
get one-without cost. Let us give you the details of this amazing Time Teller. 
Also it can pay you big money giving it away free. Nothing to buy or sell! 
Write fast. 

GARDEN CITY NOVELTY CO. 

4338 Ravenswood Ave. Chicago, lll. 

(b) (PICTURE OF A CLOCK) GIVEN AWAY! You get one-Your friends 
get one--without cost. Let us give you the details of this amazing TIME 
TELLER. Also it can pay you big money by showing others how to obtain 
without cost. Nothing to buy or sell! Write fast. 

GARDEN CITY NOVELTY CO. 

4344-B Ravenswood Ave. Chicago, Ill. 

The clocks referred to in said advertisements are not given away. 
Persons answering the advertisement do not receive one without cost, 
and friends of persons answering said advertisements do not receive 
one "\vithout cost. Respondent does not pay big money for giving 
away said clocks free, the facts being that respondent requires persons 
receiving clocks to forward money in payment therefor. The said 
cloclrs are distributed by means of push cards heretofore described in 
these findings, the said clocks thus being distributed by lot or chance 
to a purchaser of such a chance from said push cards and the person 
or agent of the respondent who sells the said chances receiving a 
clock for their services. 

Such false, misleading, and exaggerated advertisements and repre
sentations have the capacity and tendency to, and do, mislead and 
deceive the purchasing public and prospective sales agents and in
duce such persons to become agents or representatives of the respond
ent or to distribute respondent's merchandise. Such claims and rep-
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resentat.ions have the capacity and tendency to, and do, divert. trade 
to respondent from others selling similar merchandise who do not 
makG such claims or representations. 

CONCLUSION 

The aforesaid acts and practices of the respondent, K & S Sales 
Company, are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com
merce, within the intent and meaning of Section 5 of an Act of Con
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the amended and supplemental complaint of the Com
mission, the answer of respondent, testimony and other evidence 
taken before Miles J. Furnas, an examiner of the Commission there
tofore duly designated by it, in support of the allegations of said 
amended and supplemental complaint and in opposition thereto, 
stipulation of counsel as to certain facts, briefs filed herein, and oral 
arguments by Henry C. Lank, counsel for the Commission, and by 
John A. Nash, counsel for the respondent, and the Commission hav
ing made its findings as to the facts and conclusion that said respond
<>nt has violated the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes." 

It is ordered, That the respondent, K & S Sales Company, a cor
poration, its officers, representatives, agents, and employees, in con
nection with the offering for sale, sale and distribution of various 
articles of merchandise in interstate commerce or in the District of 
Columbia do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards, 
punchboards, or similar devices so as to enable such persons to dis
pose of or sell by the use thereof such articles of merchandise; 

2. Mailing, shipping or transporting to the members of the public 
or to dealers push cards, punchboards, or similar devices so prepared 
or printed as to enable said persons or dealers by the use thereof to 
sell or distribute merchandise being offered for sale and sold by 
t·espondent ; 

3. Selling or otherwise disposing of various articles of merchandise 
by the use of push cards, punch boards, or similar devices; 
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4. Representing by the use of the firm name, Garden City Novelty 
Manufacturing Company, or otherwise, that it is the manufacturer 
of some or all of the merchandise which it sells and distributes; 

5. Representing directly or indirectly by the use of advertisements 
in magazines and periodicals or otherwise that the merchandise 
which it sells or distributes is given away or may be obtained free 
of charge. 

It is further ordered, That the respondent, K & S Sales Company, 
a corporation in its own name and right, and trading under the 
names and styles of Garden City Novelty Manufacturing Company, 
Garden City Novelty Company, and Montrose Silk Company, shall, 
within 30 days after service upon it of this order, file with the Com
mission a report in writing setting forth in detail the manner and 
form in which it has complied with the order to cease and desist 
hereinabove set forth. 
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IN THE MATTER OF 

MIKE GELLMAN AND NATE GELLMAN, INDIVIDUALLY, 
AND TRADING AS GELLMAN BROTHERS 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1880. Complaint, Nov. 28, 1930-Decision, Jan. 13, 1938 

Where a firm engaged in sale and distribution of hunting knives, clocks, wrist 
watches, compacts, cameras and various other articles of merchandise--

Furnished various devices and plans of merchandising involving variety of 
punchboards, push cards, or similar devices for retailer's or operator's use 
in selling and delivering to purchasing public its said products, under 
schemes by which chance purchaser received more costly article, or nothing 
further, dependent upon success or failure in selection of right number. 
and paid, in accordance with particular plan, fixed, or varying, amount, 
or nothing, dependent upon particular number secured; and thereby put 
in hands of others means of conducting lotteries, games of chance, or gift 
enterprises in distribution of their merchandise, with knowledge and intent 
that such devices were and would be used in such distribution to public 
by lot or chance by retail dealers and other vendees of their said products, 
contrary to public policy long recognized by the common law and criminal 
statutes, and to an established public policy of the United States Govern
ment, and in competition with many who are opposed to use of such devices 
in sale and distribution of their merchandise, and refrain from furnish
ing the same ; 

With result that sale of merchandise by nwans of said devices by competitors 
was Injuriously affected, and trade was diverted to them from competitors 
by reason of furnishing the same, to their prejudice and injury and that 
of public, and there was a restraint upon and a detriment to the freedom 
of fair and legitimate competition: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas, trial examiner. 
}.fr. Henry 0. L((ffl]c for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondents. 

COMPLAINT 

Acting in the public interest, pursuant to the provisions of an Act 
of Congress, approved September 26, 1914, entitled, "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges 
that Mike Gellman and Nate Gellman, individually and as copart
ners trading as Gellman Brothers, hereinafter referred to as re
spondents, have been and are using unfair methods of competition 
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in interstate commerce in violation of the provisiOns of Section 
.5 of said act, and states its charges in that respect as follows: 

PARAGRAPH 1. The respondents, Mike Gellman and Nate Gellman, 
are copartners doing business under the firm name and style of 
Gellman Brothers, and have their principal office and place of busi
ness located in the city of Minneapolis, State of Minnesota. They 
:are now and for more than four years last past have been engaged 
in selling various articles of merchandise to purchasers thereof 
located in various States of the United States. They cause said 
merchandise, when sold, to be transported from their place of busi
ness in the State of Minnesota into and through other States of 
the United States to purchasers thereof located in a State or States 
of the United States other than the State of Minnesota. In the 
<;ourse and conduct of their business respondents are engaged in 
competition with other corporations, partnerships, and individuals 
engaged in the sale and distribution of similar articles of merchan
dise in commerce between and among various States of the United 
States. 

PAR. 2. In the course and conduct of their business as described 
in paragraph 1 hereof the respondents have been and are now . 
soliciting the sale of, and selling and transporting in comme~ce 
to retail dealers in various States of the United States certain articles 
of merchandise, and in the sale and distribution of their said mer
chandise or products said respondents have furnished various devices 
and plans of merchandising which involves the operation of gift 
enterprises and/or lottery echemes, and a distribution of such mer
chandise or products to the ultimate consumers wholly by lot or 
ehance. Said devices or plans consist of a variety of punchboards, 
push cards or fortune boards, and other similar devices, the method 
or use of which by retail dealers in connection with the sale an<l 
delivery to the purchasing public of respondents' said merchandise 
or products was and is substantially as follows: 

Said punchboards consist of boards of various shapes and sizes, 
with from one hundred to four thousand holes. Into each of the holes 
has been inserted a small slip of paper bearing a printed number, the 
printed slips bearing consecutive numbers according to the number of 
holes contained in the board, and said slips are so placed and secreted 
in said punchboard that they cannot be seen by the customer except 
when they are punched from the board. The punchboards bear leg
ends indicating the numbers which entitle the purchasing public to 
an article of merchandise or prize, and in some cases the last punch in 
each board receives a prize. Every customer pays 5¢ or 10¢ for each 
punch from the board and the purchasers of punches who receive 
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numbers other than those enumerated on the board, or who do not. 
qualify by purchasing the last punch on the board, receive nothing 
for their money. The said articles of merchandise vary in value, but 
each of said articles of merchandise is of greater value than the cost 
of a single punch from the said board, and the combined value of 
the articles of merchandise is much less than the cost of the total 
punches on the board. 

The purchasing public are thus induced and persuaded into pur
chasing punches from the said boards in the hope that they may 
obtain one of the prize winning numbers and thus obtain one of the 
prizes called for by the said numbers. The merchandise of the re
spondents is thus distributed to the purchasers of punches from the 
board wholly by lot or chance. 

The said punchboards also make use of various other plans or 
schemes for the distribution of merchandise to. the consuming public 
other than that just above described. These various forms or schemes 
are known and described by the respondents as "Put and Take," "Hit 
Me-Take Me," "Numbers from 1 to 22, pay what you draw. Num
bers over 22 pay 22¢," "New Style 'Double Pay' Merchandise Assort
ment 5¢ punch pays single on money winners, 10¢ punch pays double 
on money winners," "Combination Merchandise Assortments. New 
Three ·way Sales Board," "Full Value Every Punch a "'Winner," 
"Sweets for your Sweetie. Has special 'money row with 36 addi
tional punches free'," "This year's sales board surprise. 600 free 
punches (each marked free) with equal chance to win," "Lucky Stops,'' 
"Lucky Cash," "Galloping Dominoes," "Game of Hands," "Top the 
Seven," "Down the Stretch," "Lose and 'Vin," "Movie Stars," "Big 
Business," "Teapot Dome Oil Gusher," "Rays of Fortune," "Pick your 
favorite fruit," "Can Can,'' "Cash Register," "K. 0. Vendor," "Odd 
Ball," "Blond or Brunette," "Kelly Pool," "Batter Up," "Horse Race," 
"Ace High)'' and various other titles or schemes. 

The punch cards and fortune boards involve substantially the same 
plan or plans as referred to above. 

PAR. 3. The aforesaid retail dealers of the respondents expose said 
articles of merchandise in connection with the aforesaid punchboards, 
push cards, or fortune boards, and sell punches, pushes, or fortune 
cards to the purchasing public in accordance with the aforesaid plans 
whereby the said merchandise of the respondents is distributed to the 
purchasers of punches, pushes, or fortune cards from the said boards 
wholly by lot or chance. Respondents thus supply to and place in 
the hands of others the means of conducting a lottery in the sale of 
their products in accordance with the respondents' sales pln.n herein
above set forth. 



GELLMAN BROTHERS 347 

344 Findings 

PAR. 4. The respondents' sales plans as mentioned in paragraphs 
2 and 3 thus tend to and do induce many of the consuming public 
to purchase respondents' said products in preference to the products 
of respondents' said competitors because of the chance of obtaining 
one of said articles of merchandise at a price of 5¢ or 10¢, rather 
than at the normal retail price of the same, which is many times 
greater than 5¢ or 10¢, or because of the chance of obtaining one 
of the said articles of merchandise at a price less than its normal 
retail price by one of the various other plans, schemes or methods 
described in paragraph 2, and the distribution of said articles of 
merchandise to the consuming public is determined wholly by lot 
or chance. 

PAR. 5. The above alleged acts and practices of respondents are 
all to the prejudice of the public and respondents' competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FAcTs, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on November 28, 1930, issued, and 
on December 1, 1930, served, its complaint in this proceeding upon 
the respondents, Mike Gellman and Nate Gellman, individually and 
as copartners trading as Gellman Brothers, charging them with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondents' answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro
duced by Henry C. Lank, attorney for the Commission, and in 
opposition thereto by John A. Nash, attorney for the respondents, 
before Miles J. Furnas, an examiner of the Commission, thereto
fore duly designated by it. The said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There
after, this proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence, briefs in support of the complaint and in oppo
sition thereto, and oral arguments of counsel aforesaid; and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
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of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom: 

FINDINGS AS TO FACTS 

PARAGRAPH 1. The respondents, Mike Gellman and Nate Gell
man, are individuals doing business as a copartnership under the 
firm name and style of Gellman Brothers, and have their principal 
office and place of business located in the city of Minneapolis, State 
of Minnesota. They are now and for several years last past have 
been engaged in the sale and distribution of various articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. They cause said 
merchandise, when sold, to be shipped from their principal place of 
business in the State of Minnesota to purchasers thereof in the State 
of Minnesota and in practically all the other States of the United 
States, as well as in the District of Columbia, at their respective 
points of location. There is now and has been for several years last 
past a course of trade and commerce by said respondents in such 
merchandise between and among the States of the United States and 
in the District of Columbia. In the year 1936 such commerce 
amounted to approximately $8,000 of sales volume. In so carry
ing on said business, respondents are and have been engaged in 
active competition with other partnerships and with corporations 
and individuals engaged in the manufacture of similar or like 
articles of merchandise and in the sale and distribution thereof in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

PAR. 2. In connection with the sale and distribution of such mer
chandise said respondents have furnished various selling and mer
chandising devices and plans which involve the operation of gift 
enterprises, lottery schemes, or games of chance. Said devices or 
plans consist of a variety of punchboards, push cards, or fortune 
boards, and other similar devices, the method of use of which by 
retail dealers in connection with the sale and delivery to the pur
chasing public of respondents' said merchandise or products was 
and is substantially as follows: 

Said punch boards consist of boards of various shu pes and sizes, 
with from one hundred to four thousand holes. Into each of the 
holes has been inserted a small slip of paper bearing a printed num
bel', the printed slips bearing consecutive numbers according to the 
number of holes contained in the board. These numbers are not 
arranged in numerical sequence. Said slips are so placed and 
secreted in said punchboard that they cannot be seen by the cus-
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tomer except when they are punched from the board. The punch
boards bear legends indicating the numbers which entitle the pur
-chasing public to an article of merchandise or prize, and in some 
-cases the last punch in each board receives a prize. Each customer 
pays 5¢ or 10¢ for each punch from the board and the purchasers 
of punches who receive numbers other than those enumerated on the 
board or who do not qualify by purchasing the last punch on the 
board, receive nothing for their money. The said articles of mer
-chandise vary in value, but each of said articles of merchandise is 
{)f greater value than the cost of a single punch from the said board. 

The said punchboards also make use of various other plans or 
schemes for the distribution of merchandise to the consuming public 
·other than that just above described. These various forms or 
.schemes are known and described by the respondents as "Put and 
Take," "Hit Me-Take Me," "Numbers from 1 to 22, pay what you 
draw, Numbers over 22 pay 22¢." "New Style 'Double Pay' mer
-chandise assortment 5¢ punch pays single on money winners, 10¢ 
punch pays double on money winners," "Combination Merchandise 
Assortments, New Three 1Vay Sales Board," "Full Value Every 
Punch A "\Vinner," "Sweets for your Sweetie. Has special 'money 
row with 36 additional purchases free'," "This year's sales board· 
surprise. 600 free punches (each marked free) with equal chance 
to win," "Lucky Stops," "Lucky Cash," "Galloping Dominoes," 
"Game of Hands," "Top the Seven," "Down the Stretch," "Lose and 
lVin," "Movie Stars," "Big Business," "Teapot Dome Oil Gusher," 
"Rays of Fortune," "Pick your favorite fruit," "Can Can," "Cash 
Register," "K. 0. Vender," "Odd Ball," "Blond or Brunette," "Kelly 
Pool," "Batter Up," "Horse Race," "Ace High," and various other 
titles or schemes. 

The merchandise sold and distributed by respondents included pen
knives, hunting knives, clocks, wrist watches, novelty smoker sets, 
-cigarette lighters, pipes, ladies' compacts, cameras, and various other 
articles of merchandise. The said plmchboards, push cards and for
tune boards vary in detail but all involve substantially the same fea
tures as the above plans a.nd lottery schemes. In all of the aforesaid 
plans the person who receives the article of merchandise is selected 
wholly by lot or chance and makes no additional payment, while the 
{)ther purchasers receive nothing for their money other than the 
privilege of making a push or punch. 

PAR. 3. The retail dealers and the members of the public to whom 
respondents sell a.nd distribute their merchandise, together with the 
punchboards, push cards, fortune boards, or other devices, use such 

160451m-39-\'0L,2G--25 
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devices to distribute respondents' merchandise as described above. 
The sale and distribution of respondents' merchandise through the· 
use of or by means of said punchboards, push cards, fortune boards,. 
or other devices constitute the operation of lotteries, games of chance,. 
or gift enterprises. The respondents in furnishing said devices put 
in the hands of others the means of conducting lotteries, games of 
chance, or gift enterprises in the distribution of their merchandise. 

PAR. 4. The respondents in furnishing said devices have knowledge 
that said devices are and have been and will be used in distributing 
their merchandise, and furnish said devices so that their merchandise 
may be sold or distributed to the public by lot or chance. The use 
by respondents of said method in the sale of merchandise, and the 
sale of merchandise by and through the use thereof and by the aid 
of said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and is 
contrary to an established public policy of the Government of the 
United States. 

PAR. 5. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise t0' 
that distributed by the respondents who do not furnish punchboards,. 
push cards, fortune boards, or other devices similar to those furnished 
by respondents and who do not furnish any devices by which their 
merchandise can be distributed to the public by lot or chance. There 
are also many competitors of respondents who are opposed to the use 
of such devices in the sale and distribution of their merchandise, and 
such competitors refrain from furnishing such devices. Competitors 
of respondents were called as witnesses and testified in this proceed
ing and the Commission finds that the sale of merchandise by means 
of said devices injuriously affects the sale of similar or like merchan
dise by competitors and that trade is diverted to respondents from 
competitors by reason of the furnishing of said punchboards, push 
cards, fortune boards, or like devices. The use of such methods by 
the respondents in the sale and distribution of their merchandise is 
prejudicial and injurious to the public and to respondents' competi
tors, and has resulted in the diversion of trade to respondents from 
their said competitors and is a restraint upon and a detriment to the 
freedom of fair and legitimate competition. 

CONCLUSION 

The aforesaid acts and practices of the respondents, Mike Gellman 
and Nate Gellman, individually and trading as Gellman Brothers, are 
to the prejudice of the public and of respondents' competitors and are 
unfair methods of competition in commerce and constitute a viola-
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tion of the Act of Congress approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ents, testimony and other evidences taken before Miles J. Furnas, an 
ex~tminer of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and oral arguments by Henry C. Lank, counsel for 
the Commission, and by John A. Nash, counsel for the respondents, 
and the Commission having made its findings as to the facts that said 
respondents have violated the provisions of an Act of Congress 
approved September 26, 1914, entitled, "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondents, Mike Gellman and Nate Gell
man, individually and trading as Gellman Brothers, their agents, 
representatives, and employees, in connection with offering for sale1 

sale and distribution of various articles of merchandise in interstate 
commerce or in the District of Columbia do forthwith cease and 
desist from : 

1. Supplying to or placing in the hands of retail dealers or others 
punchboards, push cards, fortune boards, or similar devices so as 
to enable such retail dealers and others to dispose of or sell by the 
use thereof such articles of merchandise; 

2. Mailing, shipping, or transporting to retail dealers or others 
punchboards, push cards, fortune boards, or similar devices so pre
pared or printed as to enable such retail dealers or others to sell or 
distribute merchandise by the use thereof; 

3. Selling or otherwise disposing of various articles of merchandise 
by the use of punchboards, push cards, fortune boards or similar 
devices. 

It is further ordered, That the respondents, Mike Gellman and 
Nate Gellman, individually or trading as Gellman Brothers, shall, 
within 30 days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order to cease and 
desist hereinabove set forth. · 
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IN THE MATTER OF 

MARCH OF TIME CANDIES, INC. 

COl\IPLAIN'l', FINDINGS, AND ORDER IN RE:;ARD TO TilE ALLEGED VIOLATIO~ OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SI'!PT. 26, 1914 

Doclcet 2806. Complaint, May 15, 1936-Decision, Jan. 13, 1938 

Where a corporation engaged in manufacture and sale of candy, including cer
tain assortments which were so packed and assembled as to involve use 
of a lottery scheme when sold and distributed to the consumers thereof, 
and one of which was composed of a number of penny pieces of uniform 
size and shape, together with number of packages of candy to be given as 
prizes to those purchasers of aforesaid penny candies IJrocuring piece, 
colored center of which differed from that of majority, and together with 
large candy bar to be given free to purchaser of last piece in assortment-

Sold, to wholesalers and to retailers for display and resale to purchasing public, 
in accordance with aforesaid sales plans, said assortments, and thereby 
supplied to and placed in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with aforesaid plans, 
contrary to public policy long recognized by the common law and criminal 
statutes and to an established public policy of the United States Govern
ment, and in competition with many who, unwilling to offer or sell candy 
so packed and assembled, or otherwise arranged and packed for sale to 
purchasing public, as to involve game of chance or any other method of 
sale contrary to public policy, refrain therefrom; 

'Vith result· that many dealers in and ultimate purchasers of candy were at
tracted by said method and manner of packing said product and by ele
ment of chance involved in sale thereof as above set forth, and thereby 
induced to purchase said candy, thus packed and sold by it, in preference 
to that offered and sold by said competitors who do not use same or 
equivalent method, and with tendency and capacity, because of said game 
of chance, to divert to it trade and custom from its said competitors as 
aforesaid, exclude from said trade all competitors who are unwilling to 
and ·do not use such or equivalent method as unlawful, lessen competi
tion in trade involved and tend to create monopoly thereof in it and such 
other distributors as use same or equivalent method, deprive purchasing 
public of benefit of free competition in trade in question, and eliminate 
therefrom all actual and exclude therefrom all potential, competitors who 
do not adopt and use such or equivalent method: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas, trial examiner 
Mr. Henry 0. Lank and Mr. P. O.J(oliwki for the Commission. 
·Beach, Fathchild & Scofield, of Chicago, Ill., for respondent. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that March 
of Time Candies, Inc., a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition 
in commerce, as "commerce" is defined in said act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, March of Time Candies, Inc., is a 
corporation organized and operating under the laws of the State of 
Illinois, with its principal office and place of business located at 446 
North Hermitage Avenue, Chicago, Ill. Respondent is now, and 
for one year last past has been, engaged in the manufacture of 
candies and in the sale and distribution thereof to wholesale dealers, 
jobbers, and retail dealers located at points in the various States 
of the United States, and causes and has caused its said products, 
when so sold, to be transported from its principal place of business 
in the city of Chicago, Ill., to purchasers thereof in other States 
of the United States at their respective places of business; and there 
is now, and has been for one year last past, a course of trade and 
commerce by said respondent in such candy between and among 
the States of the United States. In the course and conduct of said 
bu~iness, respondent is in competition with other corporations and 
with partnerships and individuals engaged in the manufacture of 
candy and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

One of said assortments of candy is composed of a number of 
pieces of candy of uniform size and shape, together with a number 
of packages of candy and a large bar of candy, which packages and 
large bar of candy are to be given as prizes to purchasers of said 
pieces of candy of uniform size and shape, in the following manner: 
The majority of the said pieces of candy of uniform size and shape 
in said assortment have centers of the same color, but a small 
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number of said pieces of candy have centers of a different color; 
the said pieces of candy of uniform size and shape retail at the 
price of 1¢ each, but the purchasers who procure one of the said 
candies having a center colored differently from the majority of 
said candies is entitled to receive, and is to be given free of charge, 
one of the said packages of candy heretofore referred to. The pur
chaser of the last piece of candy of uniform size and shape in said 
assortment is entitled to receive, and is to be given free of charge, 
the large bar of candy also contained in said assortment. The color 
of the center of the said pieces of candy of uniform size and shape 
is effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the particular piece of candy 
broken open. The aforesaid purchasers of said candies, who procure 
a candy having a center colored differently from the majority of 
said pieces of candy in said assortment, thus procure one of the said 
packages or large bar of candy wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments resell the same to retail dealers, and said retail dealers and 
the retail dealers to whom respondent sells direct expose said assort
ment for sale and sell said candy to the purchasing public in accord
ance with the aforesaid sales plan. Respondent thus supplies to 
and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plan herein
above set forth, and with the capacity and tendency of inducing 
purchasers thereof to purchase respondent's said product in prefer
ence to candy offered for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public, in the 
manner above alleged, involves a game of chance or the sale of a 
chance to procure packages or a ]arge bar of candy. 

The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid 
of said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and 
is contrary to an established public policy of the Government of tho 
United States. The use by respondent of said method has a danger
ous tendency unduly to hinder competition or create monopoly in 
this, to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this proceed
ing competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

_Many persons, firms, and corporations who make and sell candy 
in competition with the respondent, as above alleged, are unwilling 
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to offer for sale or sell candy so packed and assembled as above 
.alleged, or otherwise arranged and packed for sale to the purchasing 
-public so as to involve a game of chance, and such competitors 
refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are at
tracted by respondent's said method and manner of packing said 
-candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
-said candy so packed and sold by respondent in preference to candy 
oQffered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
-chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and 
who do not use the same or an equivalent method because the same 
is unlawful; to lessen competition in said candy trade, and to tend to 
-create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competitio!l 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
:actual competitors, and to exclude therefrom all potential competi
tors, who do not adopt and use said method or an equivalent method. 

PAR. 6. Many of said competitors of respondent are unwilling to 
:adopt and use said method or any method involving a game of chance 
-or the sale of a chance to win something by chance or any other method 
that is contrary to public policy. 

PAR. 7. The aforementioned methods, acts and practices of respond
ent are all to the prejudice of the public and respondent's competitors 
as hereinabove alleged. Said methods, acts, and practices constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions, of an Act of Congress approved Sep
temb~r 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on May 15, 1936 issued, and on May 
18, 1936 served, its complaint in this proceeding upon respondent, 
March of Time Candies, Inc., charging it with the use of unfair 
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methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent's answer, the Commission, by order entered hereinr 
granted respondent's request for permission to withdraw said answer 
and to Sllbstitute therefor an amended answer admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedurer 
which amended answer was duly filed in the office of the Com
mission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint .and the 
amended answer; and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its find
ings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, March of Time Candies, Inc., is a cor
poration organized and operating under the laws of the State of 
Illinois, with its principal office and place of business located at 
446 North Hermitage Avenue, Chicago, Ill. Respondent is now, and 
for one year last past has been, engaged in the manufacture of 
candies and in the sale and distribution thereof to wholesale dealers, 
jobbers, and retail dealers located at points in the various States of 
the United States, and causes and has caused its said products, when 
so sold, to be transported from its principal place of business in the 
city of Chicago, Ill., to purchasers thereof in other States of the 
United States at their respective places of business. There is now, 
and has been for one year last past, a course of trade and commerce 
by said respondent in such candy between and among the States of 
the Un~ted States. In the course and conduct of said business, 
respondent is in competition with other corporations and with part
nerships and individuals engaged in the manufacture of candy and 
in the sale and distribution thereof in commerce between and among 
the various States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

One of said assortments of candy is composed of a numb•er of 
pieces of candy of uniform size and shape, together with a number 
of packages of candy and a large bar of candy, which packages and 
large bar of candy are to be given as prizes to purchasers of said 
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pieces of candy of uniform size and shape, in the following manner: 
The majority of the said pieces of candy of uniform size and shape 
in said assortment have centers of the same color, but a small number 
·of said pieces of candy have centers of a different color; the said 
pieces of candy of uniform size and shape retail at the price of 1¢ 
t>ach, but the purchasers who procure one of the said candies having 
a center colored differently from the majority of said candies are 
·entitled to receive, and are to be given free of charge, one of the said 
packages of candy heretofore referred to. The purchaser of the last 
piece of candy of uniform size and shape in said assortment is entitled 
to receive, and is to be given free of charge the large bar of candy 
:also contained in said assortment. The color of the center of the 
said pieces of candy of uniform size and shape is effectively concealed 
from purchasers and prospective purchasers until a selection has been 
made and the particular piece of candy broken open. The aforesaid 
purchasers of said candies, who procure a candy having a center 
-colored differently from the majority of said pieces of candy in said 
:assortment, thus procure one of the said packages of candy wholly by 
lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments resell the same to retail dealers, and said retail dealers and the 
retail dealers to whom respondent sells direct expose said assortment 
for sale and sell said candy to the purchasing public in accordance 
with the aforesaid snJes plan. Respondent thus supplies to and 
places in the hands of others the means of conducting lotteries in the 
·sale of its products in accordance with the sales plan hereinabove 
:set forth. 

PAR. 4. The sale of said candy to the purchasing public, in the man
ner above found, involves a game of chance or the sale of a ehance to 
procure packages of candy. 

The use by respondent of said method in the sale of candy, and the 
:sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is contrary 
to an established public policy of the Government of the United 
'States. The use by respondent of said method has the tendency 
unduly to hinder competition or create monopoly in this, to wit: that 
the use thereof has the tendency and capacity to exclude from the 
branch of the candy trade involved in this proceeding competitors 
who do not adopt and use the same-method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
-chance or lottery scheme. 
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Many persons, firms, and corporations who make and sell candy in 
competition with the respondent are unwilling to offer for sale or sell 
candy so packed and assembled as above described, or otherwise 
arranged and packed for sale to the purchasing public so as to involve 
a game of chance, or any other method of sale that is contrary to 
public policy, and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same. or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi
tors, who do not adopt and use said method or an equivalent method. 

CONCLUSION 

The aforesaid acts and practices of the respondent, March of Time 
Candies, Inc., are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com
merce, within the intent and meaning of Section 5 of an Act of Con
gress, approved September 2-6, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the amended 
answer of respondent, March of Time Candies, Inc., admitting all 
the material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, and 
the Commission having made its findings as to the facts and its con-
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elusion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.'' 

It is ordered, That the respondent, March of Time Candies, Inc., 
its officers,, representatives, agents and employees, in connection with 
the offering for sale, sale and distribution of candy in interstate com
merce or in the District of Columbia, do forthwith cease and desist: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a lot
tery, gaming device, or gift enterprise in the sale or distribution of 
the candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape having centers of different colors together with larger 
pieces of candy which said larger pieces of candy are to be given 1;\S 
prizes to the purchaser procuring a piece of candy having a center 
of a particular color. 

It is further ordered, That the respondent, March of Time Candies, 
Inc., a corporation, shall within 30 days after service upon it of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which it has complied with the order 
to cease and desist hereinabove set forth. 
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IN THE MA'ITER OF 

INDIANAPOLIS SOAP COMPANY, ALSO TRADING AS 
SANISOAP COMPANY, AND ,V, ,V. SOAP MANUF ACTUR
ING COMPANY 

COMPLAINT, FINDINGS, AND ()Rl>ER IN RE:JARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2966. Compl4int, Nov. 4, 1936-Decision, Jan. 13, 1938 

\Vhere a corporation engaged in manufacture of soup and soup products, and 
in sale and distribution thereof, through mail order concerns and house-to
house canvassers, throughout the United States, in substantial competition 
with others similarly engaged in such sale and distribution, or manufac
ture, sale, and distribution, including competitors who, as manufacturers 
and distributors of such products, in no way mark the same with retail 
prices, and also those who place thereon only price marks at which their 
products are actually offered and sold in usual course of business-

Made use of expression "Combination Price, 75¢" on the three-bar cartons in 
w;hich it put up such soap, and which it sold, thus packaged and con
spicuously labeled, at 5¢ per carton, or thereabouts, to aforesaid canvassers 
for resale and distribution in conjunction with other products or separately, 
as desired, and in accordance with their practice and within their dis
cretion, at approximately 25¢ per carton; 

With effect of deceiving and misleading substantial portion of purchasing 
public into erroneous belief that said cartons of soap had retail value or 
price in excess of actual one, and were actually normally offered and 
sold at said marked price per carton In usual course of business, and with 
result that public, acting under mistaken and erroneous beliefs induced 
by such false and misleading representation, purchased substantial volume 
of its soap and trade was unfairly diverted to it thereby from competitors 
similarly engaged In manufacture, sale and distribution, or sale and dls· 
trlbutlon, of such products, and who truthfully represent the quality 
and value thereof, and the price at which same are offered and sold to 
public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John L. Hornor, trial examiner. 
Mr. DelV,itt T. Puckett for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," tho 
Federal Trade Commission, having reason to believe that Indian
apolis Soap Company, a corporation, trading as Sanisoap Company, 
and as ,V, ,V, Soap Manufacturing Company, hereinafter referred 
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to as respondent, has been, and is now, using unfair methods of 
competition in commerce, as "commerce" is defined in said act, and 
it appearing to the said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as :follows: 

PARAGRAPH 1. Respondent, Indianapolis Soap Company, trading 
as Sanisoap Company, and as \V. \V. Soap Manufacturing Company, 
is a corporation, organized in 1922, and doing business under the 
laws of the State of Indiana, having its principal office and place 
of business at 1249 Roosevelt A venue, Indianapolis, Ind. 

Respondent is now, and for several years last past has been, 
engaged in the sale of soap to the purchasing and consuming public 
located in various States of the United States and in the District of 
Columbia. Respondent now causes, and for several years last past 
has caused, its soap, when sold by it, to be shipped from its place 
of business in Indianapolis, Ind., to the purchasers thereof, located 
in the various States of the United States, and in the District of 
Columbia. There is now, and has been for several years last past, 
a constant current of trade and commerce, by the respondent, in 
soap, between and among the various States of the United States, 
and in the District of Columbia. · 

Respondent is, and for several years last past has been, in substan
tial competition with other corporations, individuals, firms, and 
partnerships, engaged in the sale of soap in commerce between aml 
among the various States of the United States and in the District 
of Columbia. 

PAR. 2. In the course and conduct of its business, as described 
in. paragraph 1 hereof, respondent offers :for sale and sells its soap 
packed in cardboard boxes. For the purpose of inducing the pur
chase of its said soap respondent has been, and is now, engaged in, 
fictitious price marking. On the lid of each box of said soap appears 
one of the following representations: "3 Bars-Combination Price 
75¢,'' "Price 75¢," or "Combination Price 75¢." 

The said soap above metioned is sold by the respondent principally 
to house-to-house canvassers for resale to ultimate consumers. The 
prices marked on the boxes in which the soap above mentioned is 
sold are many times in excess of the actual selling price to said house
to-house canvassers and many times in excess of the actual value 
thereof and are much greater than the actual price at which said 
soap is sold by said canvassers to said ultimate purchasing and using 
public. The prices so indicated were not intended by the respondent 
to be the true retail price or the true retail value of said soap, an~l 
nre false and fictitious, and in no sense represent either the true 
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value or the true selling price of the soap so price marked. The 
prices marked as above indicated, were intended by the respondent 
and the canvasser purchasing for resale, to be far in excess of the price 
actually charged the ultimate consumer. 

PAR. 3. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and does mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations are true 

. and into the purchase of substantial quantities of said soap from re
spondent on account of such erroneous belief. There are among 
the competitors of respondent, as mentioned in paragraph 1 hereof, 
manufacturers and distributors of soap who do not misrepresent in 
any way the prices at which their products are sold in the usual 
course of trade, who likewise advertise, sell, and distribute their soap 
among the various States of the United States and in the District of 
Columbia. By the representations aforesaid, trade is unfairly di
verted to respondent from such competitors, thereby substantial in
jury is being, and has been, done by respondent to competition in 
commerce as herein set out. 

PAR. 4. The above alleged acts and practices of respondent al'e all 
to the injury and prejudice of the public and respondent's competi
tors and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS As TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approveu Sep
tember 26, 1914, entitled, "An Act to create a Federal Trade Commis
sion, to 9-efine its powers and duties, and for other purposes," the 
Federal Trade Commission, on November 4, 1936, issued, and on 
November 6, 1936, served, its complaint in this proceeding upon re
spondent, Indianapolis Soap Company, a corporation, also trading 
as Sanisoap Company and W. W. Soap Manufacturing Company, 
charging it with the use of unfair methods of competition in com
merce in violation of the provisions of said act. After the issuance 
of said complaint, and the filing of respondent's answer thereto, testi
mony and other evidence in support of the allegations of said com
plaint were introduced by De Witt T. Puckett, attorney for the Com
mission, and in opposition to the allegations of the complaint by Jesse 
1\J, Daily, counsel for the respondent, before John L. Hornor, an 
examiner of the Commission theretofore duly designated by it; and 
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·said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence, and briefs in sup· 
port of the complaint and in opposition thereto (no oral argument 
having been requested); and the Commission having duly considered 
the matter, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

:PARAGRAPH 1. The respondent, Indianapolis Soap Company, is an 
Indiana corporation, organized in 1922. Its office and manufactur· 
ing plant are located at 1249 Roosevelt A venue, Indianapolis, Ind. It 
is engaged in the manufacture, sale and distribution of soap and 
soap products. Respondent also offers its said products for sale 
under the trade names Sanisoap Company and ,V, W. Soap Manu· 
iacturing Company. . 

Respondent's said soap and soap products are manufactured and 
prepared for the market at its said place of business in Indianapolis, 
Ind., and distributed to the public through mail order houses 
:and house-to-house canvassers throughout the United States. About 
one-third of its output is marketed through house-to-house canvassers. 
"When orders are received for respondent's said soap and soap prod· 
ucts, it causes such products to be shipped from its place of business 
in Indianapolis, Ind. to the purchasers thereof located at various 
points in the States of the United States other than the State of 
Indiana. At all times mentioned herein, the respondent has main. 
tained a course of trade in said soap and soap products in commerce 
.among and between the various States of the United States. 

At all times since respondent entered into said business, it has been 
in substantial competition with other corporations, and with part· 
nerships and individuals, engaged in the sale and distribution, or in 
the manufacture, sale, and distribution, of soap and soap products, in 
~ommerce among and between the several States of the United States 
and in the District of Columbia. 

PAR. 2. Respondent's bar soap is put up in pasteboard cartons, 
three bars to the carton. On each of the cartons conspicuously ap
pears the expression "Combination Price, 75¢." Thus packaged and 
labeled, respondent's bar soap is sold by respondent for approxi· 
mately 5¢ per carton to house-to-house canvassers, located at various 
points in States of the United States other than the State of Indiana, 
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who in turn sell and distribute same to the purchasing public for
approximately 25¢ per carton. 

The house-to-house canvassers usually carry, in addition to the 
cartons of soap, other products such as soap flakes, cleansers and 
soap powders. The canvassers determine what item or items shall be 
included in their stock in trade and respondent's sales to the can
vassers do not always include the auxiliary products. It is within 
the discretion, also, of the canvassers to determine what item or items 
they shall offer for sale and sell and the price or prices at which the 
said item or items are offered for sale and sold. Respondent's cartons of 
soap labeled "Combination Price, 75¢" are not intended by respondent 
to be sold at retail, nor are they actually sold for 75¢ per carton re
tail. As a rule, they are actually sold at retail for approximately 25¢ 
per carton, the canvasser paying only 5¢ per carton therefor. The 
cartons may or may not be sold in conjunction with other products. 
depending on whether the particular canvasser chooses to offer the 
cartons of soap singly, in groups, or in conjunction with other
products. 

PAR. 3. There are, among the competitors of respondent referred 
to in paragraph 1 hereof, manufacturers and distributors of soap· 
and soap products who in no way mark their soap and soap products 
with retail prices. There are also among said competitors those who 
place upon their soap and soap products only the price marks at 
which their products are actually offered for sale and sold in the 
usual course of business. 

PAR. 4. The use by respondent of the expression "Combination 
Price, 75ft" on its cartons of soap, which cartons do not in fact sen 
for 75¢ each, but actually sell for a price much less than 75¢ each, 
has had, and now has, the capacity and tendency to, and does, de
ceive and mislead a substantial portion of the purchasing public into 
the erroneous belief that said cartons of soap have a retail value or 
price in excess of the actual value or price thereof and are actually 
normally offered for sale and sold at 75¢ per carton in the usual 
course of business. Acting under the mistaken and erroneous be
liefs induced by the false and misleading representation above re
ferred to, the public has purchased a substantial volume of respond
ent's soap with the result that trade has been unfairly diverted to 
the respondent from its competitors likewise engaged in the manu
facture, sale and distribution, or in the sale and distribution, of soap 
and soap products, who truthfully represent the quality and value of 
their respective products and the price at which their said products 
are offered for sale and sold to the public. 
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CO~CLUSION 

The aforesaid acts and practices of the respondent, Indianapolis 
Soap Company, a corporation, also trading as Sanisoap Company, 
and W. W. Soap Manufacturing Company, are to the prejudice of 
the public and of respondent's competitors, and constitute unfair 
methods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having beE'n heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent, testimony and other evidence taken before John L. Hor
nor, an examiner of the Commission theretofore duly designated by 
it, in support of the allegations of said complaint and in opposition 
thereto, and briefs in support of the complaint and in opposition 
thereto (no oral argument having been requested), and the Commis
sion having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of an Act of Congress 
approved September 26, 1914, entitled, "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondent, Indianapolis Soap Company, a 
corporation, doing business under its own name and also trading 
as Sanisoap Company and \V. \V. Soap :Manufacturing Company, 
or trading under any other name, its agents, representatives antl 
employees in connection with the offering for sale, sale and dis
tribution of soap and soap products, in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

Representing, through the use of fictitious price marks, or through 
the use of any other means or device, or in any manner, that its 
soap has a retail value or price which is in excess of the price at 
which said soap is actually and customarily offered for sale and 
sold to the ultimate consumer thereof. 

It is further ordered, That the respondent shall within 60 days 
after service upon it o:f this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

GABRIEL S. DUSCH, SR., AND GABRIEL S. DUSCH, JR., 
TRADING AS GABRIEL'S LABORATORIES 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF' CONGRE~S APPROVED SEPT. 26, 1914 

Docket 3016. Complaint, Dec. 19, 1936-Decision, Jan. 13, 1938 

'Vhere a firm engaged in preparation of its "Gabriel's l\Iange Formula," and 
in distribution and !';ale thereof to purchasers at various points in othPr 
States and in the District of Columbia, in substantial competition with 
others engaged in manufacture, distribution, and sale of mange cures or 
other products designed, intended, and sold for same purposes for which 
its aforesaid preparation was sold in commerce as· aboJVe set forth, 
and including many who manufacture, compound, distribute, and sell 
various products designed, intended and sold to cure, relieve, or treat said 
ailment and allied diseases, and who do not in any way misrepresent the 
quality or character of their respective products or their effectiveness in 
use; in advertising the same in different magazines circulating through
out the various States and aforesaid District-

Represented that its said product was an effective cure for all types of mange 
and would effect cures thereof overnight, through such statements as 
"Kills mange overnight or money back," "Kill mange mites and eggs over
night • • *," "* • • The mites which cause sarcoptic mange are 
killed almost instantly • • •," etc., facts being said formula or prod
uct had no effect or curative value whatever upon follicular mange, needed 
to be applied for weeks upon sarcoptic mange, provided In no instance 
overnight cure of either type of said disease, and claims and representa
tions made by it as above indicated, with respect to nature and effect of 
its said preparation when used for purpose for which same was sold, were 
grossly exaggerated, misleading, and untrue; 

With tendency and capacity to mislead substantial portion of purchasing pub
lic into erroneous belief that use of aforesaid product would accomplish 
results claimed, and with result that number of purchasing public, by 
vlt'tue of such belief, bought substantial quantity of its said preparation, 
and trade was unfairly diverted to it from competitors engaged in manu
facture and sale in interstate commerce of medicinal products designed 
for treatment of said disease and who do not falsely represent curative 
value thereof; to the injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Air. Alden S. Bradley and Mr. J. T. Welch for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis-
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sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Gabriel S. 
Eusch, Sr., and Gabriel S. Eusch, Jr./ individuals and co-partners, 
trading as Gabriel's Laboratories, hereinafter referred to as respond
-ents, have been and are using unfair methods of competition in com
merce, as "commerce" is defined in said act of Congress, and it 
.appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows : 

PARAGRAPH 1. Respondents, Gabriel S. Eusch, Sr., and Gabriel S. 
Eusch, Jr., maintain a copartnership, trading under the name of 
Gabriel Laboratories, and have their main office and place of business 
at 402 Main Street, Tell City, Ind. Respondents are now and have 
been for some years past engaged in the business of preparing, dis
tributing, and selling in commerce, as herein set out, certain medi
cines designed, intended, and represented as mange cures and dis
temper cures by the respondents. 

PAR. 2. Said respondents, being engaged in business as aforesaid, 
cause said medicines, when sold, to be transported from their place 
of business in the State of Indiana to purchasers thereof located at 
various points in other States of the United States and in the District 
of Columbia. There is now, and has been for several years, a con
stant current of trade and commerce in said products so prepared, 
distributed, and sold by the respondents, between and among the 
various States of the United States and in the District of Columbia. 

PAR. 3. In the course and conduct of their business, respondents 
are now, and have been, in substantial competition with other indi
viduals and with finns and corporations likewise engaged in the busi
ness of manufacturing, distributing, and selling mange cures and 
distemper preparations or other products designed, intended, and sold 
for the same purposes for which respondents' products are sold, in 
commerce among and between the various States of the United 
States and in the District of Columbia. 

PAR. 4. In the course and conduct of said business and for the pur
pose of inducing the purchase of said medicines, respondents have 
~ansed advertisements to be printed and circulated in various maga
zines, to wit, "Dog 'World," "Dog News," "Field and Stream," "Out
door Life," "Blood Lines Journal," "Red Ranger," "American Hound 
Journal," "Hounds & Hunting," "Hunting & Fishing," and "Out
doors." Each of such magazines have a circulation throughout the 

1 Respondents, joined and named In the complaint as Gabriel S. Eusch, Sr., and Gabriel 
S, Eusch, Jr., trading as Gabriel's Laboratories, answered as Gnhrlel S. Dusch, Sr., and 

-Gabriel S. Dusch, Jr., trading as Gabriel's Laboratories, and were thus named and Identi
fied In the findings and order. 
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various States of the United States and the District of Columbia. 
In such advertisements the following statements were made: 

KILLS 
MANGE 

OVERNIGHT 
or Your Money Back 

This positive guarantee on Gabriel's Mange Formula protects you in trying· 
a remedy that has succeeded where all else has failed, in hundreds of obstinate 
cases. Used and endorsed by many of America's finest kennels. It is the prod
uct of scientific men who are nationally known as dog-owners and dog-breeders, 
with fifty years of actual experience. The mites which cause sarcoptic mange
are killed almost instantly, yet the irritated skin is promptly soothed and 
healed. Equally effective for many other skin diseases of dogs, foxes and Ih·e· 
stock. Money promptly refunded if it does not please and satisfy you in every 
way. Don't delay! Mange spreads rapidly. Simple home treatments won't 
heal it, and it won't "heal itself". Sent postpaid. 12-ounce Size, $1; Kennel 
size, $2.75 (Stamps or money order). Full information upon request, on our
mange remedy or any other dog problem. 

GABRIEL'S LADORATORIES, Desk 4, Tell City, Ind. 

SAVE 1\IE from 
DISTEMPER! 

If your dog could talk, he'd plead for '"ON-THE-NOSE" whenpver he 
suspected the slightest symptom of that dread clisease. New. Positive. 
Quick Acting. Effective against DISTEMPER. Easily spread on the nose like 
salve, ''ON-THE-NOSE" reaches every infected part without struggling or 
forcing. Fully Guaranteed. Get a tube today-at leading stores, pet shops, 
kennels, and veterinarians, or send postpaid for $1.00. 

TESTED SPECIALTIES CO. 
Dept. DW-104 

809 W. Madison Street 
Chicago, Ill. 

Ask for ON THE NOSE. Nothing else will do!, 

said statements and other statements of like character and nature, 
purport to be descriptive of respondents' products and their effec
tiveness in treating or curing mange. In all of their advertising 
literature, respondents represent, tlu·ough statements and representa· 
tions herein set out and other statements of similar import and effect, 
that "Gabriel's Mange Formula" is an effective cure for all types of 
mange and will effect cures of mange overnight, and that "On-the· 
Nose" is an effective cure for distemper. 

PAR. 5. The representations made by the respondents with respect 
to the nature and effect of their product when used are grossly exag· 
gerated, false, misleading and untrue. Two types of mange are rec· 
ognized by the veterinarian, follicular and sarcoptic. In truth and 
in fact the use of the Gabriel Mange Cure upon a case of follicular 
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mange has no effect and no curative value whatever. Upon sarcoptic 
mange, it must be applied actively for a period of weeks. The 
"On-the-Nose" treatment for distemper has no curative value, has no 
<'ffect against the spread of distemper and does not relieve distemper. 

PAR. 6. There are among the respondents' competitors many who 
manufacture, compound, distribute, and sell various products 
·designed, intended, and sold for the purpose of curing, relieving, or 
treating mange, distemper, and allied diseases, and who do not in any 
way misrepresent the quality or character of their respective prod
ucts or their effectiveness when used. 

PAn. 7. Each and all of the false and misleading statements and 
representations made by the respondent in designating and describing 
their products and the effectiveness of said products for curing, treat
ing, or alleviating the diseases herein described, in offering for sale 
:and selling their said products were, and are, calculated to, and had, 
:and now have, a tendency and capacity to mislead a substantial por
tion of the purchasing public into the erroneous belief that all of 
·said representations are true and that said products will, in truth, 
.accomplish the results claimed. Further, as a direct consequence of 
the mistaken and erroneous beliefs, induced by the acts and repre
sentations of the respondent, as hereinabove detailed, a number of 
the consuming public have purchased a substantial volume of 
respondent's products with the result that trade has been unfairly 
diverted to the respondent from competitors likewise engaged in the 
business of distributing and selling similar products or other prod
ucts designed, intended and sold for use, cure, relief and treatment 
'Of the diseases herein described, and who truthfully represent the 
-effectiveness of their respective products. As a result thereof, injury 
has been, and is now being, done by respondents to competition in 
eommerce among and between the various States of the United States 
:and in the District of Columbia. 

PAR. 8. The above and foregoing acts, practices, and representations 
'Of the respondents have been, and are, all to the prejudice of the pub
lic and respondents' competitors as aforesaid, and have been and are, 
unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress approved September 26, 1914, 
-entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, a.nd for other purposes." 

REPORT, FINDINGS AS TO Tl-IE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," t.he 
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Federal Trade Commission on December 19, 1936 issued and served 
its complaint in this proceeding upon said respondents, Gabriel S. 
Dusch, Sr. and Gabriel S. Dusch, Jr., individuals and copartners, 
trading as Gabriel's Laboratories, charging them with the use of 
unfair methods of competition in commerce in violation of the pro
visions of said act. On December 23, 1936, the respondents filed 
their answer in this proceeding. Thereafter, a stipulation was 
entered into whereby it was stipulated and agreed that a statement 
of facts signed and executed by the respondents and ,V. T. Kelley, 
chief counsel for the Federal Trade Commission, subject to the 
approval of the Commission, may be taken as the facts in this pro
ceeding and in lieu of testimony in support of the charges stated in 
the complaint, or in opposition thereto, and that the said Commis
sion may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the proceeding without the pre sen
tation of argument or the filing of briefs. Thereafter this proceed
ing regularly came on for final hearing before the Commission on 
said complaint, answer and stipulation, said stipulation having been 
approved and accepted, and the Commission having duly considered 
the same and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes its findings 
as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondents, Gabriel S. Dusch, Sr., heretofore 
known in the complaint as Gabriel S. Eusch, Sr., and Gabriel S. 
Dusch, Jr., heretofore known in the complaint as Gabriel S. Eusch, 
Jr., are individuals who maintain a copartnership, trading under 
the name of Gabriel's Laboratories, and have their main office and 
place of business at 402 Main Street, Tell City, Incl. Respond
ents are now, and have been for some years last past, engaged in 
the business of preparing, distributing, and selling, in commerce as 
herein set out, a certain preparation designated as "Gabriel's Mange 
Formula" which is represented by the respondents as a mange cure. 

PAR. 2. Said respondents, being engaged in business as aforesaid, 
cause said preparation, when sold, to be transported from their place 
of business in the State of Indiana to purchasers thereof located at 
various points in other States of the United States and in the Dis
trict of Columbia. There is now, and has been for several years, a 
course of trade in commerce in said preparation so prepared, dis
tributed and sold by the respondents, between and among the 
various States of the United States and in the District of Columbia. 
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PAn. 3. In the course and conduct of their business, respondents 
are now, and have been, in substantial competition with other indi
viduals and with firms and corporations likewise engaged in the 
business of manufacturing, distributing, and selling mange cures or 
other products designed, intended, and sold for the same purposes 
for which respondents' preparation is sold in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

PAn. 4. In the course and conduct of said business and for the pur
pose of inducing the purchase of said preparation, respondents have 
caused advertisements to be printed and circulated in various maga
zines, to wit: "Dog vVorld," "Dog News," "Field and Stream," 
''Outdoor Life," "Blood Lines Journal," "Red Ranger," "American 
Hound Journal," "Hounds & Hunting," "Hunting & Fishing," and 
"Outdoors." Each of such magazines has a circulation throughout 
the various States of the United States and the District of Columbia. 

In such advertisements the following statements were made: 

KILLS 
MANGE 

OVERNIGHT 
or Your 1\Ioney Back 

This positive guarantee on Gabriel's 1\Iange Formula protects you in trying 
u remedy that has succeeded where all else has failed, In hundreds of obstinate 
cases. Used and endorsed by many of America's finest kennels. It is the prod
uct of scientific men who are nationally known as dog-owners and dog
breeders, with fifty years of actual experience. The mites which cause sarcop
tic mange are killed almost Instantly, yet the Irritated skin is promptly soothed 
and healed. Equally effective for many other skin diseases of dogs, foxes and 
livestock. 1\Ioney promptly refunded If it does not please and satisfy you in 
every way. Don't delay! Mange spreads rapidly. Simple home treatments 
won't heal It, and it won't "Heal itself." Sent postpaid 12-ounce Size, $1; 
Kennel size, $2.75 (Stamps or money order). Full Information upon request. 
on our mange remedy or any other dog problem. 

GABRIEL'S LABORATORIES, Desk 4, Tell City, Ind. 

Subsequent to April 1, 1935, respondents also used advertisements 
such as the following: 

Kills mange overnight or money back. 
Succeeds where other methods fail. Endorsed by largest kennels. 
Large size $1.00 postpaid. Gabriel's Laboratories, Desk 2, Tell City, Indiana. 
Kill mange mites and eggs overnight * * *. 
Overnight mange mites and their eggs are killed • • •. 

Said statements and other statements of like character and nature, 
purport to be descriptive of respondents' preparation and its effec
tiveness in treating or curing mange. In all of their advertising 
literature, respondents represent, through statements and represen-
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tations herein set out and other statements of similar import and 
effect, that "Gabriel's Mange Formula" is an effective cure for all 
types of mange and will effect cures of mange overnight. 

PAR. 5. The claims and representations made by the respondents 
as aforesaid with respect to the nature and effect of their preparation 
when used for the purpose for which the same is sold are grossly 
exaggerated, misleading and untrue. Of the two types of mange, 
follicular and sarcoptic, recognized by veterinarians, the so-called 
"Gabriel's Mange Formula" has no effect or curative value whatever 
upon that known as follicular mange. Upon sarcoptic mange the 
said remedy must be applied actively for weeks. In no instance is 
there an "overnight" cure of either type of said disease. 

PAR. 6. There are among the respondents' competitors many who 
manufacture, compound, distribute, and sell various products 
designed, intended and sold for the purpose of curing, relieving, or 
treating mange and allied diseases, and who do not in any way mis
represent the quality or character of their respective products or 
their effectiveness when used. 

PAR. 7. Each of the false and misleading statements and repre
sentations made by the respondents in describing their preparation 
and its effectiveness for curing the disease herein described had and 
now has a tendency and capacity to mislead a substantial portion of 
the purchasing public into the erroneous belief that the use of said 
preparation will accomplish the results claimed. By virtue of such 
belie£ a number of the purchasing public have purchased a sub
stantial quantity of respondents' preparation with the result that 
trade has been unfairly diverted to the respondents from competitors 
engaged in the business of manufacturing and selling in interstate 
commerce medicinal products designed for the treatment of said dis
ease and who do not falsely represent the curative value of the same. 
As a result thereof, injury has been, and is now being, done to com
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondents, Gabriel S. 
Dusch, Senior, and Gabriel S. Dusch, Junior, individuals and co
partners, trading as Gabriel's Laboratories, are to the prejudice of the 
public and of respondents' competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of Sec
tion 5 of an Act of Congress, approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, t() define its powers 
and duties, and for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondents, and the agreed stipulation of facts entered into between 
the respondents herein, Gabriel S. Dusch, Senior, and Gabriel S. 
Dusch, Junior, individuals and copartners, trading as Gabriel's Lab
oratories, and ,V. T. Kelley, chief counsel for the Commission, which 
provides, among other things, that without :further: evidence or other 
intervening procedure, the Commission may issue and serve upon the 
respondents herein findings as to the :facts and conclusion based 
thereon and an order disposing of the proceeding, and the Commis
sion having made its findings as to the facts and conclusion that said 

. respondents have violated the provisions of an Act of Congress, ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is orde1·ed, That the respondents, Gabriel S. Dusch, Sr., and 
Gabriel S. Dusch, Jr., individually and trading under the name 
Gabriel's Laboratories, or under any other trade name, their repre
sentatives, servants, agents, and employees, in connection with the 
offering for sale, sale and distribution of a preparation designed for 
the treatment of mange now designated as "Gabriel's Mange For
mula," or of said preparation or any other preparation containing 
similar ingredients and possessing similar properties whether sold 
under that name or under any other name, do cease and desist from: 

1. Representing, in any manner, that said preparation is a cure or 
remedy for, or has any beneficial value in, the treatment of mange~ 
except that type designated as sarcoptic mange ; 

2. Representing, through statements such as "Kills Mange Over
night" and "Kill Mange Mites and Eggs Overnight," or through any 
similar statements, or in any manner, that said preparation will cure 
sarcoptic mange overnight, or will cure sarcoptic mange without 
extended treatments; 

3. Representing that all forms of mange can be cured by the use 
of said preparation. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a 
report in writing setting fo~th in detail the mariner and form in 
which they have complied with this order. 
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IN THE MATTER OF 

MIDLAND DISTILLERIES, INC. 

COMPL"AINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Doclcet 2469. Complaint, June :28, 1935-Deoi.~ion, Jan. 19, 1938 

Where a corporation engaged, as rectifier of distilled spirits, in purchasing, 
rectifying, blending, and bottling whiskies, gins, and other spirituous 
beverages, and In purchasing all distilled spirits sold and used in its said 
products, and in compounding, from purchased alcohol and flavors, gin 
dealt in by it, and with two small experimental or test stills and one 
small discontinued still employed for vaporization ln connection with 
manufacture of liqueur sold by it, and In substantial competition, as thull . 
engaged in sale and distribution of its aforesaid product to wholesalers 
and distributors from coast to coast through traveling salesmen, with 
those engaged in manufacture by true distillation of whiskies, gins, anll 
other spirituous beverages from mash, wort, or wash, and in selling same 
in trade and commerce among the various States and in the District of 
Columbia, and with those engaged in purchasing, rectifying, blending, and 
bottllng such various spirituous liquors and similarly selling same, and 
including among said competitors those who, as manufacturers and dis
tillers from mash, wort, or wash of whiskies, gins, and other spirituous 
liquors sold by them, truthfully use words "distillery," "distilleries," "dl:>
tillers," or "distilling" as a part of their corporate or trade names and 
on their stationery, catalogs, and advertising, and on the labf'ls of the 
bottles in which they sell and ship their said products, and those who, 
engaged ln purchasing, rectifying, blending, bottling, and selling such 
various products, do not use aforesaid words as above set forth-

Represented, through use of word "distilleries" In its corporate name, printed 
on Its stationery, catalogs, and advertising, and on the labels attached 
to bottles in which it sold and shipped its said products, and in various 
other ways, to its customers, and furnished same with means of repre
senting to their vendees, both retailers and ultimate consuming public, 
that it was a distiller, and that the whiskies and other spirituous liquors 
contained in such bottles were by it made through process of distillation 
from mash, wort, or wash, nothwithstanuing fact It did not own, operate 
or control any place or places where spirituous liquors are made by process 
of original distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until manufacture is complete, as long definitely 
unuerstood from word "distilleries" used in connection with liquor in
dustry and products thereof in the trade and by the ultimate purchasing 
public, and it had no permit to operate as distiller, nor distillers' bond, 
and never did so operate, and was not a distiller, for the purchase of 
the bottled liquors of which there is a preference on the part of 
a substantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into 
the beliefs that it was a distiller and that the whiskies and other spirituous 
liquors sold by it were by lt made or distilled from mash, wort, or wash, 



374 

MIDLAND DISTILLERIES, INC. 375 
Complaint 

by one continuous process, and of giving it unfair advantage over its com
petitors, and of inducing dealers and purchasing public, acting in afore
said beliefs, to buy its said whiskies and other spirituous liquors, recti
fled, and bottled by it, and of thereby diverting trade to it from its com
petitors who do not, by their corporate or trade names, or in any other 
manner, misrepresent that they are distillers; to the substantial injury 
of competition In commerce : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Jollln J. Keenan, trial examiner. 
Mr. PGad B.llforehmtse for the Commission. 
Dubinsky & Duggan, of St. Louis, :Mo., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Midland 
Distilleries, Inc., hereinafter referred to as respondent, has been and 
is using unfair methods of competition in commerce, as "commerce" 
is defined in said act, and it appearing to the said Commission tha.t 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
:fo1lows: 

PARAGRAPH 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Missouri, with its office 
and principal place of business in the city of St. Louis, in said State. 
It is now, and for more than one year last past has been, engaged in 
the business of purchasing, rectifying, blending, and bottling whis
kies, gins, and other spirituous beverages and in the sale thereof in 
constant course of trade and commerce between and among the vari
ous States of the United States and in the District of Columbia. In 
the course and conduct of its said business it causes its said products 
when sold to be transported from its place of business aforesaid into 
and through various States of the United States to the purchasers 
thereof, consisting of wholesalers and retailers, located in other States 
of the United States and the District of Columbia. In the course 
and conduct of its business as aforesaid, respondent is now, and for 
more than one year last past has been, in substantial competition with 
other corporations and with individuals, partnerships, and firms 
engaged in the manufacture by true distillation of whiskies, gins, 
and other spirituous liquors from mash, wort, or wash, and in the 
sale thereof in trade and commerce between and among the various 
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States of the United States and in the District of Columbia; and in 
the course and conduct of its business as aforesaid, respondent ist 
and for more than one year last past has been, in substantial com
petition with other corporations and with individuals, firms, and 
partnerships engaged in the business of purchasing, rectifying, blend
ing, and bottling whiskies, gins, and other spirituous liquors and in 
the sale thereof in commerce between and among the various States 
of the United States and in the District of Columbia. 

PAR. 2. Upon the premises of respondent's place of business afore
said there is installed a miniature still for experimental purposes, 
which still is not used for the distillation from mash, wort, or wash 
of either spirits or gin. Such rectification of alcoholic spirits does 
not make or constitute respondent a distillery or distiller, as defined 
by Section 3247 of the Revised Statutes regulating Internal Revenue, 
not as commonly undertsood by the public and the liquor industry. 
For a long period of time the word "Distilleries" when used in con
nection with the liquor industry and with the products thereof has 
had and still has a definite significance and meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate pur
chasing public, to wit, places where spirituous liquors are manufac
tured by a process of original distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is complete, and a substantial portion of the purchasing 
public prefers to buy spirituous liquors bottled and prepared by 
distillers. 

PAR. 3. In the course and conduct of its business as aforesaid, by 
the use of the word "Distilleries" in its corporate name, printed on 
its stationery, catalogs, advertising, and labels attached to the bottles 
in which it sells and ships its said products, and in various other 
ways, respondent represents to its customers and furnishes them with 
the means of representing to their vendees, both retailers and the ulti
mate consuming public, that it is a distiller and that the said whiskies, 
gins, and other spirituous liquors therein contained were by it manu
factured through the process of distillation from mash, wort, or 
wash, when, as a matter of fact, respondent is not a distiller, does not 
distill the said whiskies, gins, and other spirituous liquors by it so 
bottled, labeled, sold, and transported, and merely by the use for 
experimental purposes of a miniature still as set forth in paragraph 2 
hereof respondent does not distill the whiskies, gins, and other spir· 
ituous liquors by it so bottled, labeled, sold, and transported in the 
sense in which the word "distilled'' is commonly accepted and under-
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stood by those engaged in the liquor trade and the public. Respond
~nt does not own, operate, or control any place or places where 
spirituous liquors are manufactured by a process of original and 
~ontinuous distillation from mash, wort, or wash. 

PAR. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, whiskies, gins, and other spir
ituous liquors sold by them and who truthfully use the words "dis
tillery," "distilleries," "distillers," or "distilling" as a part of their 
-corporate or trade names and on their stationery, catalogs, advertis
ing nnd on the labels of the bottles in which they sell and ship such 
products. There ure also among such competitors corporations, 
firms, partnerships, and individuals engaged in the business of pur
-chasing, rectifying, blending, bottling, and selling whiskies, gins, and 
()ther spirituous liquors who do not use the words "distillery," "dis
tilleries," "distilling," or "distillers" as a part of their corporate or 
trade names, nor on their stationery, catalogs, advertising, nor on the 
labels attached to the bottles in which they sell and ship their said 
products. 

PAR. 5. The representations by respondent, as set forth in para
graph 3 hereof, are calculated to and have a capacity and tendency to 
and do mislead and deceive dealers and the purchasing public into the 
beliefs that respondent is a distiller and that the whiskies, gins, and 
()ther spirituous liquors sold by respondent are manufactured or dis
tilled by it from mash, wort, or wash by one continuous process and 
ilre calculated to and have the capacity and tendency to and do in
duce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other spirituous liquors rectified and 
bottled by the respondent, thereby diverting trade to respondent from 
its competitors who do not by their corporate or trade names or in any 
()ther manner misrepresent that they are distillers, and thereby re
spondent does substantial injury to substantial competition in inter
state commerce. 

PAR. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
:are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
1ntent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 2G, 1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on June 21, 1935 issued and served its 
complaint in this proceeding upon respondent, Midland Distilleries, 
Inc., charging it with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu
ance of said complaint, and the filing of respondent's answer thereto, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by PGad B. Morehouse, attorney for the 
Commission, before John J. Keenan, an examiner of the Commission 
theretofore duly designated by it, and in opposition "to the allega
tions of the complaint by Jerome F. Duggan, attorney for the re
spondent; and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, 
and brief in support of the complaint; no brief in opposition thereto 
having been filed or oral arguments of counsel having been made; 
and the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent company was incorporated in February, 
1934, under the laws of the State of Missouri, and since its organiza
tion in the following June, it has been and now is engaged in busi
ness as 'a rectifier of distilled spirits with its office and principal 
place of business at 314 Market Street, in the city of St. Louis, under 
a rectifier's basic permit originally issued by the Federal Alcohol 
Control Administration, under date of November 25, 1935 and later 
renewed by the Federal Alcohol Administration Division of the 
United States Treasury Department. Said basic permit is known 
and designated as "R-424." In the course of its said business, it 
purchases, rectifies, blends and bottles whiskies, gins, and other 
spirituous beverages and sells the same in constant course of trade 
and commerce between and among the various States of the United 
States and in the District of Columbia. 

'Vhen sold, it causes said products to be transported from the State 
of Missouri into and through various other States of the United 
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States and the District of Columbia to wholesalers and distributors 
to whom respondent has sold said products through the medium of 
salesmen who travel over the United States from coast to coast. In 
the course and conduct of its business as aforesaid, respondent is now, 
and for more than one year last past has been, in substantial compe
tition with other corporations and with individuals, partnerships, 
and firms engaged in the manufacture by true distmation of whis
kies, gins, and other spirituous liquors from mash, wort or wash, and 
in the sale thereof in trade and commerce between and among the 
various States of the United States and in the District of Columbia; 
and in the course and conduct of its business as aforesaid, respondent 
is, and for more than one year last past has been in substantial 
competition with other corporatins and with individuals, firms, and 
partnerships engaged in the business of purchasing, rectifying, blend
ing, and bottling whiskies, gins, and other spirituous liquors and in 
the sale thereof in commerce between and among the various States 
of the United States and in the District of Columbia. 

PAR. 2. Respondent has three (3) stills upon its premises-one is 
a small fifty-gallon still, which was formerly used for vaporization 
of spirits in connection with the manufacture of the liqueur "South
ern Comfort," respondent's principal product. This still is no longer 
so used. Respondent has two other stills-one a glass still of a three
quart capacity, used for experimental purposes in the nature of sales 
exhibitions to prospective customers-and the other still is a test still 
with a capacity of less than a pint, used to check sugar content of 
respondent's products. Respondent also sells gins and whiskies. 
The gin which it sells is not made by it from tax-paid and purchased 
alcohol redistilled over juniper berries and other aromatics, but is 
compounded by the respondent from purchased alcohol and flavors, 
and all of the distilled spirits which it sells and uses in its products 
are purchased. 

PAR. 3. For a long period of time, the word "distilleries," when used 
in connection with the liquor industry, and with the products thereof, 
has had and still has a definite significance and meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate pur
chasing public, to wit, places where spirituous liquors are manu
factured by a process of original distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manu
facture thereof is complete. This respondent does not now and never 
did own, operate, or control any such place or places, and has never 
had any permit to operate as a distiller, and has no distillers' bond, 
and does not now and never did so operate. 
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PAn. 4. In the course and conduct of its business as aforesaid, by 
the use of the word "Distilleries" in its corporate name, printed on its 
stationery, catalogs, advertising, and labels attached to the bottles 
in which it sells and ships its said products, and in various other 
ways, 1·espondent represents to its customers and furnishes them 
with the means of representing. to their vendees, both retailers and 
the ultimate consuming public, that it is a distiller and that the said 
whiskies, gins and other spirituous liquors therein contained were by 
it manufactured through the process of distillation from mash, wort, 
or wash. The use by respondent for experimental purposes of the 
stills hereinbefore described does not constitute it a distiller of the 
whiskies, gins and other spirituous liquors by it so bottled, labeled, 
sold, and transported, in the sense in which the word "distilleries," is 
commonly used and understood by those engaged in the liquor trade 
and by the public, and does not constitute respondent a distillery or 
distiller as defined by Section 3247 of the Revised Statutes of the 
United States regulating Internal Revenue. 

PAR. 5. The Commission called a large number of public witnesses 
for the purpose of ascertaining the reaction of the public to the use 
of the name "Midland Distilleries, Inc.," in connection with the dis
tilled spirits industry. Of the said public witnesses, some twenty
seven in all, nearly all testified that the corporation name, "Midland 
Distilleries, Inc.," would lead them to believe that the respondent 
was a distiller and the manufacturer of the products sold under its 
label; practically all of the said twenty-seven witnesses testified that 
they would have a preference for a liquor bottled by a distiller or 
the manufacturer, and that the respondent's name on its packages 
would induce them to purchase the products of that concern, or 
others using such name on the label of the bottle containing the 
product, in the belie£ that it was a distiller's product and that a dis
tiller's product would be more uniform and there would be more 
protection to them in the products made by a distiller than by a 
rectifier. It was generally testified by all of the above mentioned 
witnesses that the use of the words '~distilling," "distillers," "dis
tilleries," or "distillery" used generally in the trade would lead them 
to believe that any one using such name was engaged in the "distill
ing business." The Commission finds that a substantial portion of 
the purchasing public prefers to buy spirituous liquors bottled and 
prepared by distillers. 

PAR. 6. Several members of the trade, distillers, rectifiers and 
wholesalers, were called as witnesses and testified generally that the 
competition of the Midland Distilleries, Inc., and other rectifiers 
calling themselves distillers, was harmful to the whiskey industry; 
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that in competition sales resistance was increased for the reason that 
there is a preference on the part of wholesalers and jobbers to deal 
with a distiller. All of the above mentioned witnesses are in com
petition with respondent. The evidence discloses that wholesalers 
were misled by use of the word "Distilleries" in the firm name and 
on the labels of respondent. The evidence showed that the respond
ent adopted the name "Midland Distilleries," because at the time of 
Hs adoption the president of the company considered that it would 
be to his benefit from a competitive standpoint, due to the fact that 
"at that time rectifiers were in very ill repute; the Government had 
licensed lots of fly-by-night concerns, and a lot of good reputable 
businesses were ruined, the market was floodeJ. with horrible blends, 
and at that stage of the game it ·wonld have been to our advantage." 
The Commission finds that the use by respondent of the term '~Dis
tilleries" in its corporate name, as aforesaid, on its labels and in its 
advertising, gave this respondent an unfair competitive advantage 
over its competitors. There arc among the competitors of respond
ent engaged in the sale of spirituous beverages, as mentioned in 
paragraph 1 hereof, corporations,. firms, partnerships, and indi
vidunJs who manufacture and distill from mash, wort or wash, 
whiskies, gins, and other spirituous liquors sold by them and who 
truthfully nse the words "distillery," "distilleries," "distillers," or 
•'distilling" as a part of their corporate or trade names and on their 
stationery, catalogs, advertising, and on the labels of the bottles in 
which they sell and ship such products. There are also among such 
competitors corporations, firms, partnerships, and individuals 
engaged in the business of purchasing, rectifying, blending, bottling, 
and selling whiskies, gins and other spirituous liquors who do not 
use the words "distillery," '~distilleries," "distilling," or "distillers" 
as a part of their corporate or trade names, nor on their stationery, 
~atalogs, advertising, nor on the labels attached to the bottles in 
which they sell and ship their said products. 

PAn. 7. The representations by respondent, as set forth in para
graph 4 hereof, are calculated to and have a capacity and tendency 
to and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous liquors sold by respondent are manufactured or 
distilled by it from mash, wort., or wash by one contjnuous process 
and are calculated to and have the capacity and tendency to and do 
indw~ dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gjns, and other spirituous liquors rectified and 
bottled by the respondent, thereby diYerting trade to respondent 

l6045lm-ao-vor.. 26--27 
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from its competitors who do not by their corporate or trade names 
or in any other manner misrepresent that they are distillers, and 
thereby respondent does substantial injury to substantial competition 
in interstate commerce. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Midland Dis
tilleries, Inc., are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com
merce, within the intent and meaning of Section 5 of an Act of Con
gress, approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before John J. Keenan, an exam
iner of the Commission theretofore duly designated by it in support 
of the allegations of said complaint and in opposition thereto and 
upon brief filed herein in support of the allegations of the complaint 
by PGad B. Morehouse, counsel for. the Commission, no brief in 
opposition thereto having been filed or oral arguments of counsel, 
having been made, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress approved September 2G, 1914, en
titled, "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

It is ordered, That the respondent, Midland Distilleries, Inc., its 
officers, representatives, agents and employees, in connection with the 
offering for sale, sale and distribution of a liqueur known as "South
ern Comfort," gins, whiskies, liquors and all other alcoholic beverages, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from : 

Representing, through the use of the word "Distilleries" in its cor
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships said products, or in any other 
way by word or words of like import, (a) that it is a distiller of 
whiskies, gins, or of a liqueur known as "Southern Comfort" or other 
spirituous beverages; or (b) that the said whiskies, gins, or liqueur 
known as "Southern Comfort," or other spirituous beverages were by 
it manufacfitred through the process of distillation; or (c) that it 
owns, operates, or controls a place or places where any such products 
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are by it manufactured by a process of original and continuous dis
tillation from mash, wort, or wash, through continuous closed pipes 
and vessels until the manufacture thereof is completed, unless and 
until respondent shall actually own, operate, or control such a place 
or places. 

It is further ordered, That the said respondent within 60 days 
from and after the date of the service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in whch it is complying, and has com
plied, with the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

SAMUEL GOLDBERG, TRADING AS U. S. SPECIALTY & 
MFG. CO. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOL.,\TION 
OF SEC. 5 OF AN ACT OF CO:\'GRESS APPROVED SEPT. 26, 1914 

Docket 2122. Complaint, Feb. 17, 1936-Dcdsion, Juu. 19, 1938 

Where an individual engagE'd in sa1e and di:-;tribution of canny, including certain 
assortments, which, sold to jobbers, wholesalers, retailers, and schools, were 
so packed and assembled as to involve use of a lottery scheme when sold and 
distributed to consumer, were made up of penny candy iuferior to that usu
ally retailing for such amount, and were composed of a number of small 
penny packages within which were included and concealed, as prizes, along 
with candy, articles of, or coupons representative of, nwrchan<li~<e of nnnqual 
and, chiefly, of very little value, but, in case of small numbf'r thereof, greater 
than candy's penny cost-

( a) Sold to wholesalers and retailers for <lisplay to purchasing public in accord
ance with aforesaid sales plan said assortments, and thereby suvplied to and 
placed in the hands of others the means of conducting lottt>ries in the sale of 
his products in aecoruance with afore"aid plan, contrnry to 1mhlic policy 
long recognized by the common law and criminal statutes and to an estab
lished public policy of the United Statl's Government, and in competition 
with many who, unwilling to o'ffer or sell candy so packed and ast;embled as 
above describeu, or otherwise arranged and packed for sale to purchasing 
public so as to involve a game of chance or any ollwr methorl of sale contrary 
to public policy, refrain therefrom; 

\Vith result that many dealers in and ultimate purchasers of ean<ly were attracted 
b~ said method and manner of packing such vroduet and by Plement of chance 
involved in sale thereof as above set forth, and thereby inuuced to purchase 
said candy, thus packed and sold by him, in preference to that o:trercd and 
sold by said competitors who do not use same or Pquivalent methous, and 
with tendency and capacity, beeauf'e of said game of chance, to divert to him 
traue and custom from his said competitors as aforesaid, exelnde from said 
candy trade all competitors who are unwilling to and do not use such or 
equivalent method as unlawful, lessen competition therein and tend to cre
ate monopoly thereof in him and such other distributors as u~e same or equiv
alent method, deprive purchasin~ public of benefit of freP comrJetition in 
trade in question, and eliminate from said trade all actual, and exclurle 
therefrom all potential, competitors who do not adopt and use such or equiv
alent method ; and 

( 11) Represented to customers and pro;.:peetive customers through use of firm 
name and style including abbreviation ":\Ifg.", that he was manufacturer of 
some or all of said merchandise distributed and sold hy him, f:ll'ts being he 
neither owneu, controlled, nor operated any factot·y whatsoever and did not 
manufacture any of such merchandi,;e; 



U. S. SPECIALTY & MFG. CO. 385 
38·1 Complaint 

With effect of misleading and deceiving many of his ~aid customers into erroneous 
belief that he made some or all of afore,;nid mcrchamlise, and that persons 
dealing with him were buying same directly from manufacturer thereof, and 
thereby eliminating profits of middlemen and obtaining various advantages 
not had by those buying therefrom, and of diverting trade to hlm from others 
selling similar merchandise, including those who do not falsely represent 
themselves as manufacturers of their prouucts: 

Ileld, That such acts and practices were to the prejudice of the public and com
petitors and constituted unfair methods of competition. 

Before Mr. Miles J. Fu1'1ws, trial examiner. 
Mr. Henry 0. Lan"-' anrlll/r. P. 0. Kolinski for the Commission. 

ColllPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Samuel 
Goldberg, an individual trading as U. S. Specialty & l\Ifg. Co., here
inafter referred to as respondent, has been and is using unfair methods 
of competition in commerce, as "commerce" is defined in said Act of 
Congress, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

P AR.\GRAI'H 1. Respondent is an individual doing business as U. S. 
Specialty & Mfg. Co., with his principal office and place o£ business 
locatod at 10222 Superior A venue, in the city of Cleveland, State of 
Ohio. He is now and during the past year has been engaged in the 
sale and distribution o£ candy to wholesale dealers, jobbers, retail 
dealers, and schools located at points in the various States of the United 
States and causes the said product, when so sold, to be transported from 
his principal place of business in the city of Cleveland, Ohio, to pur
chasers thereof in other States of the United States at their respective 
places of business; and there is now and has been for several years last 
past a course of trade and commerce by said respondent in such candy 
between and among the States of the United States. In the course 
and conduct of said business, respondent is in competition with other 
individuals and with partnerships and corporations engaged in the 
sale and distribution of candy in commerce between and among the 
various States of the United States. 

PAn. 2. In the course and conduct of his said business, respondent 
has caused and causes the representation to be made to his customers 
and prospective customers by his salesmen and agents, and has causf'd 
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and causes said representation to be set forth on his business station
ery, billheads, invoices, catalogues, labels, and other trade literature, 
to the effect that he controls and operates factories and is the manu
facturer of said candy in which he deals. 

PAR. 3. The use by respondent of said representation that he is a 
manufacturer of candy has the capacity and tendency to and does mis
lead and deceive many of respondent's said customers and prospective 
customers into the erroneous belief that respondent is a business con
cern which controls and operates a factory in which aforesaid candy 
sold by respondent is manufactured, and that persons dealing with 
respondent are buying said candy directly from the manufacturer 
thereof, thereby eliminating the profits of middlemen and obtaining 
various advantages, including advantages in service, delivery, and 
adjustment of account that are not obtained by. persons purchasing 
goods from middlemen. The truth and fact is that respondent neither 
owns, controls, nor operates any factory whatsoever and does not 
manufacture said candy sold by him, but, on the contrary, only pur
chases and repacks the candy which he sells. 

PAR. 4. There are among the competitors of respondent referred 
to in paragraph 1 hereof, many who manufacture the candy which 
they sell and who rightfully represent that they are the manufac
turers thereof. There are others of said competitors who purchase 
the candy in which they deal and resell the same at a profit to them
selves over and above the cost of said candy to said competitors, and 
who in nowise represent that they manufacture said candy. The 
above alleged acts and practices of respondent as set out in pam
graphs 2 and 3 hereof tend to and do divert business from and other
wise injure and prejudice said competitors. 

PAR. 5. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to jobbers, whole
sale and retail dealers, and to schools a package or assortment of 
candy so packed and assembled as to involve the use of a lottery scheme 
when sold and distributed to the consumers thereof, and is as follows: 

The said assortment of cai1dy is composed of a number of small 
packages containing several small pieces of candy, which said packages 
retail at a price of 1 cent each. They are designated "Pirate's Treas
ure Tubes." Each of said small packages of candy contain, in addi
tion to the candy, an article of merchandise, or a prize, or, in the event 
that the article of merchandise or prize is too large to be packed within 
the package, a printed coupon or premium notice entitling the holder 
thereof to the larger article of merchandise or prize. The majority of 
these articles of merchandise or prizes contained within the said pack
ages are of very little value, but a small number of the said articles of 
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merchandise or prizes are of a value greater than 1 cent. The articles 
.of merchandise, or prizes, or printed coupons entitling the holder 
thereof to a prize, are concealed from the consuming or purchasing 
public within the packages of candy until after the packages have 
been purchased and brok~n open by the said purchasing or consuming 
public. The articles of merchandise or prizes thus obtained by the 
purchasing or consuming public are of unequal value. T11e candy 
~ontained in each of the said packages is not the equivalent in quantity 
.or quality to candy that ordinarily retails for 1 cent. The purchasers 
-of the said small packages of candy containing an article or merchan
Q.ise or prize, or coupon entitling the holder to a prize greater in value 
than 1 cent, thus procure the article of merchandise or prize wholly 
by lot or chance. 

PAR. 6. The jobbers and wholesale dealers to whom respondent sells 
his assortment resell said assortment to retail dealers, and said 
retail dealers, and the retail dealers and schools to whom respondent 
sells direct, expose said assortment for sale and sell said candy to 
the purchasing public in accordance with the aforesaid sales plan. 
Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of his product in accordan~e 
with the sales plan hereinabove set forth as a means of inducing 
purchasers thereof to purchase respondent's said product in prefer
ence to candy offered for sale and sold by his competitors. 
· PAR. 7. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
-chance to procure articles of merchandise. 

The use by respondent of said method of the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
-criminal statutes have long deemed contrary to public policy, and 
is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the 
dangerous tendency unduly to hinder competition or create monopoly 
in this, to wit: That the use thereof has the tendency and capadty 
to exclude from the branch of the candy trade involved in this pro
-ceeding competitors who do not adopt and use the same method or 
an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, 
are unwilling to offer for sale or sell candy so packed and assembled 
as above alleged, or otherwise arranged and packed for sale to the 
:purchasing public so as to involve a game of chance, and such com
petitors refrain therefrom. 
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PAR. 8. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said metho~ and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use· the same or equivalent methods. The use of said method 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from his said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondent has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all 
potential competitors who do not adopt and use said method or an 
equivalent method. 

PAR. 9. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale- of a chance to win something by chance or any other 
method that is contrary to public policy. 

PAR. 10. The aforementioned methods, acts, and practices of the
respondent are all to the prejudice of the public and of respondent's 
competitors as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on February 17, 1936, issued, and on 
February 18, 1936, served, its complaint in this proceeding upon the 
respondent, Samuel Goldberg, an individual trading as U. S. Spe
cialty & Mfg. Co., charging him with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
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act. After the issuance of said complaint, respondent filed in the 
office of the Commission an answer admitting all the material allega
tions of the complaint to be true and waiving the taking of further 
testimony and all other intervening procedure. Thereafter, this pro
ceeding regularly came on for final hear!ng before the Commission 
on the said complaint and answer; and the Commission having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P ARAGRAPII 1. Respondent is an individual doing business under 
the firm name and style of U. S. Specialty & Mfg. Co., with his 
principal office and place of business located at 10222 Superior Avenue 
in the city of Cleveland, State of Ohio. Since the year 1935 the 
respondent has been engaged in the sale and distribution of candy 
to wholesale dealers, jobbers, retail dealers, and schools located at 
points in the various States of the United States and causes the said 
product, when so sold, to be transported from his principal place 
of business in the city of Cleveland, Ohio, to purchasers thereof in 
other States of the United States at their respective places of busi
ness. There is now and has been for several years last past a course 
of trade and commerce by said respondent in such candy between 
and among the States of the United States. In the course and con
duct of said business respondent is in competition with ot-her indi
viduals and with partnerships and corporations engaged in the sale 
and distribution of candy in commerce between and among the 
various States of the United States. 

PAn. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to jobbers, whole
sale and retail dE>alers, and to schools a package or assortmE'nt of 
candy so packed and assembled as to involve the use of a lottery 
scheme when sold and distributed to the consumers thereof, and which 
is described as follows: 

The said assortment of candy is composed of a number of small 
packages containing several small pieces of candy, which said pack
ages retail at a price of 1 cent each. They are designated "Pirate's 
Treasure Tubes." Each of said small packages of candy contain, in 
addition to the candy, an article of merchandise, or a prize, or, in 
the event that the article of merchandise or prize is too large to be 
packed within the package, a printed coupon or premium notice en
titling the holder thereof to the larger article of merchandise or 
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prize. The majority of these articles of merchandise or prizes con
tained within the said packages are of very little value, but a small 
number of the said articles of merchandise or prizes are of a value 
greater than 1 cent. The articles of merchandise, or prizes, or printed 
coupons entitling the holder thereof to a prize, are concealed from 
the consuming or purchasing public within the packages of c;tndy 
until after the packages have been purchased and broken open by the 
said purchasing or consuming public. The articles of merchandise or 
prizes thus obtained by the purchasing or consuming public are. of 
unequal value. The candy contained in each of the said packages 
is not the equivalent in quantity or quality to candy that ordinarily 
retails for 1 cent. The purchasers of the said small packages of candy 
containing an article of merchandise or prize, or coupon entitling 
the holder to a prize greater in value than 1 cent, thus procure the 
article of merchandise or prize wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells his a~
sortments resell said assortments to retail dealers, and said retail 
dealers, and the retail dealers to whom respondent sells direct, expose 
said assortments for sale, and sell said candy to the purchasing pub
lic in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the han<]s of others the means of conduct
ing lotteries in the sale of his products in accordance with the sales 
plan hereinabove set forth. 

PAR. 4. The sale of said candy to the purchasing public in the man
ner above found involves a game of chance or the sale of a chance to 
procure articles of merchandise. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law a'nd 
criminal statutes have long deemed contrary to public policy, and is 
contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the tend-_ 
ency unduly to hinder competition or create monopoly in this: to 
wit: That the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding com
petitors who do not adopt and use the same method or an equivale;n~ 
or similar method involving the same or an equivalent or similat 
element of chance or lottery scheme. 

:Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale 
or sell candy so packed and assembled as above described, ot· other
wise arranged and packed for sale to the purchasing public so as to 
involve a game of chance, or any other method of sale that is con
trary to public policy, and such competitors refrain therefrom. 
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PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
reRpondent has the tendency and capadty, because of said game of 
chance, to divert to respondent trade and custom from his said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to l0ssen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the capacity and tendency to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi
tors, who do not adopt and use said method or an equivalent method. 

PAn. 6. In the course and conduct of his business respondent lias 
caused, and causes, the representation to be made to his customers 
and prospective customers by the use of the firm name and style, 
U. S. Specialty & Mfg. Co., that he is the manufacturer of some or 
aU of the merchandise which he sells and distributes, which repre
sentation is false and misleading for the reason that the respondent 
neither owns, controls, nor operates any factory whatsoever and does 
not manufacture any merchandise sold by him. 

The Commission further finds that a considerable number of the 
purchasing public has a preference for dealing direct with the manu
facturer of products being purchased, believing that they secure lower 
prices, superior quality, and other adYantages that are not obtained 
when they purchase from a selling agency or middleman. The use 
by respondent of said representation that he is a manufacturer has 
the capacity and tendency to, and does, mislead and deceive many 
of respondent's said customers into the erroneous belief that respond
ent manufactures some or all of the merchandise sold by him and 
that persons dealing with the respondent are buying said merchan
dise directly from the maufacturer thereof, thereby eliminating the 
profits of middlemen and obtaining various advantages that are not 
obtained by persons purchasing goods from middlemen. There are 
persons, firms, and corporations selling merchandise similar to the 
merchandise sold and distributed by respondent who do not falsely 
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represent that they manufacture the merchandise sold by them. The 
use by respondent of the representation that he is the manufacturer 
of some or all of the merchandise sold and distributed by him has 
the tendency and capacity to, and does, divert trade to respondent 
from other persons, firms, and corporations selling similar mer
chandise. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Samuel Gold
berg, an individual trading as U. S. Specialty & Mfg. Co., are to the 
prejudice of the public and of respondent's competitors and consti
tute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having bePn heard by the Federal Trade Com
mission upon the complaint of the Commission, and the answer of 
respondent admitting all the material allegations of the complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, and the Commission having made its find
ings as to the facts and its conclusion that said respondent has vio
lated the proYisions of an Act of Congress, approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

It is ordered, That the respondent, Samuel Goldberg, an indi
vidual, trading as U. S. Specialty & 1\Hg. Co., or under any other 
trade name, his agents, representatives and employees, in connection 
with th~ offering for sale, sale, and distribution of candy in inter
state commerce or in the District of Columbia, do forthwith cease 
and desist: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments 
of candy which are used or which may be used without alteration 
or rearrangement of the contents of such assortments to conduct a 
lottery, gaming device, or gift enterprise in the sale or distribution 
of the candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape and premium notices, together with articles of merchan-
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dise which said articles of merchandise are to be given as prizes to 
the purchaser procuring said premium slips; 

4. Representing by the use of the firm name U. S. Specialty & Mfg. 
Co., or otherwise, that he is the manufacturer of some or all of the 
merchandise which he sells and distributes, unless and until he 
actually owns and operates or directly and absolutely controls the 
plant wherein said candy is manufactured by him. 

It is further ordered, That the respondent shall within 30 days 
after service upon him of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist herein
above set forth. 
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IN THE MATIER OF 

SAMUEL STECKENBERG AND ABRAHAM M. FYNKE, 
TRADING AS COLONIAL RIBBON l\IILLS 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 2G, 1014 

Docket 2921. Complaint, Sept. 16, 19J6-Decision, Jan. 19, 1938 

Where two partners engaged, as selling agents or jobbers in concept of trade 
and industry involved, in dil'tributiou of ribbons uud narrow fabrics of ~;ilk 
and rayon, made for aud bought by them from mills under arrangements 
whereby mills allocated number of looms aud employees thereat for manu
facture into finished products of material sent by partners from time to 
time, and in accordance with instructions, and were compensated on basis 
of cost of manufacture and incidental ovPrhead for looms' maintenance 
and operation, and in sale of such material, made for and bought by 
them, as above set forth, to manufac:turers of haudkerc:hicfs, ladies' and 
children's underwear, greetiug cards, dolls, candies, toys, and novelties-

Made use ot and featured trade name including word "l\Iills" in cards, invoices, 
letterheads, and othet• business stationery printed and circulated through
out the various States to customers and prospective customers, and thereby 
represented to aforesaid customers and general buying public that they 
owned, operated, or controlled a mill in wiJich !!;aid ribbons and narrow 
fabrics were by them manufactured, notwithstanding fact looms and em
ployees above referred to, under aforesaid llrr;wgement, were not operated, 
supervised, or controlled by them, hut by the resvective owners thereof, 
nnd they neither owned and operated nor controllPd :my manufacturing 
plant or mill and did not make aforesaid products, sold by them, and 
owned no intE-rest in aforesaid two mauufacturen; thereof, and were not 
manufacturers, as understood by trade nnd pm·chasing public generally; 

With capacity aud tendency to mh:lead and dN·eive E:ubstantial portion of pur· 
chasing public into erroneous belief that aforesaid rPpresentatlons were 
true and that they were actually manufacturers of pt·odnets soltl by them, 
and with result that number of consuming public, as direct consequence of 
mistaken and erroneous belief so induced, purchased substantial volume 
of their said ribbons and narrow fabrics, and tmdc was unfairly diverted 
to them from their competitors likewise enguged in distribution and sale 
of such products and who truthfully advertise nud revre~ent the natme 
and character of their business; to the substantial injury of competition In 
commerce: 

Jleld, Tbat such acts and practices were to the prejudice of the vuhlic and 
competitors and constituted unfair methods of competition. 

Defore lJ!r. Miles J. Fltr>nas and Mr. John lV. Addison, trial 
examiners. 

Mr. J. T. lVelch and Mr. Joseph 0. Fehr for the Commission. 
Mr. Gustave A. Stech.:enbe1·g, of New York City, for respondents. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Samuel 
Steckenberg and Abraham, l\1. Fynke, partners, trading as Colonial 
Ribbon Mills, hereinafter referred to as respondents, have been and 
now are using unfair methods of competition in commerce as "com
merce" is defined in said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
intereet, hereby issues its complaint stating its charges in that respect 
.as follows: 

PARAGRAPH 1. Respondents, Samuel Steckenbe~g and Abraham M. 
Fynke, are trading and doing business under the trade name and 
style of Colonial Ribbon Mills with their office and principal place 
of business located at 95 Madison Avenue, in the city of New York, 
State of New York. Respondents are now, and have been since 1932, 
engaged in the business of distributing and selling,, in commerce as 
herein set out, ribbons and narrow fabrics made of silk, satin, taf
feta and rayon to manufacturers of handkerchiefs, ladies' and chi1-
.<lren's underwear, greeting cards, dolls, candies, and toys and 
novelties. · 

PAR. 2. Said respondents, being Pngaged in business as aforesaid, 
cause said ribbons and narrow fabrics, when sold, to be transported 
from their office and principal place of business in the State of New 
York to the respective purchasers thereof located at various points 

:in the States of the United States other than the State of New York. 
Respondents have at all times maintained a constant current of trade 
jn said ribbons and narrow fabrics, sold, and distributed by them, in 
commerce betweE:'n and among the various States of the UnitE'd States 
and in the District of Columbia.. 

, PAR. 3. In the course and conduct of their business respondents 
are now, and have bCE'n since 1932, in substantial competition with 
other firms and with individuals and corporations likewise engaged 
in. the business of distributing and selling ribbons and narrow fab
rics in commerce among and between the various States of the United 

.States and in ~he District of Columbia. 
PAR. 4. In the course of the operation .of said business, and for the 

purpose of inducing individuals, firms, and corporations to purchase 
the ribbons and narrow fabrics sold by them, respondents have caused 
'<'ards, invoices, letterheads, and other business stationery to be 
printed and circulated throughout the various States of the United 
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States to customers and prospective customers. In all of said cards, 
invoices, letterheads, and other business literature, respondents have 
caused their firm name '~Colonial Ribbon ~fills" to be prominently 
and conspicuously displayed. 

The use of the word ''Mills" in their firm name serves as a repre
sentation to the respondents' customers, prospective customers, and 
the general buying public that the responllents own, operate, or con
trol a mill wherein ribbons and narrow fabrics are manufactured. 

PAR. 5. Respondents do not, in fact, own, operate, or control any 
mill or mills for the manufacture of ribbons and narrow fabrics from 
raw materials. Respondents are not engaged in the business of 
manufacturing and are not manufacturers as those terms are under
stood by the trade and the purchasing public generally, but are en
gaged solely in the business of distributing and selling ribbons and 
narrow fabrics manufactured from raw products by others. 

PAR. 6. A substantial portion of the wholesale and retail purchasers 
of ribbons and narrow fabrics have expressed, and have, a preference 
for dealing direct with the manufactmer of products being pur
chased. Such purchasers believe that they secure closer prices, supe
rior quality, and other advantages in dealing direct with the manu
facturer rather than a selling agency or mitldleman or anyone else. 

PAR. 7. Many of the respondents' competitors who distribute and 
sell ribbons and narrow fabrics do not manufacture products sold by 
them and do not in any way represent that they are the manu
facturers of said products. 

PAR. 8. The false and misleading representation made by the re
spondents in designating themselves, through the use of their firm 
name "Colonial Ribbon Mills," as manufacturers of the products 
which they distribute and sell was, and is, calculated to, and had, and 
now has, the capacity and tendency to mislead and deceive a suh~tan
tial portion of the purchasing public into the erroneous belief that 
said representation is true and that the respondents are actually man
ufacturers of the products which they sell. As a direct consequence 
of the mistaken and erroneous beliefs, induced as aforpsaid, a number 
of the consuming public have purchased a substantial volume of rib
bons and narrow fabrics sold by the respondents with the result that 
trade has been unfairly diverted to the respondents from their com
petitors likewise engaged in the business of distributing and srlling 
ribbons and narrow fabrics who truthfully ad,·eitise and represent 
the nature and character of their business. As tt resnlt thereof, ~ub
stantial injury has been, and is now being, done by respondents to 
competition in commerce among and between the vnrions states of 
the United States and in the District of Columbia. 
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PAR. 9. The above and foregoing acts, practices, and representa
tions of the respondents have been, and are, all to the prejudice of 
the public and r<'spondents' competitors as aforesaid, and have been, 
:mel are, unfair metho!ls of competition within the meaning and 
intent of Section 5 of an Act of Congress approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

HEPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled, "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur
poses," the Federn1 Tratle Commission, on September 16, 1936, 
issued, und on September 18, 1936, served, its complaint in this 
proceeding upon respondents, Samuel Steckenberg and Abraham 
l\I. Fynke, partners, trading as Colonial Ribbon Mills, charging 
them with the use of unfnir methods of competition in commerce 
in violation of the provisions of said act. After the issuance of 
said complaint, and the filing of respondents' answer thereto, testi
mony and other evidence in support of the allegations of said 
complaint wrre introduced by Joseph C. Fehr, attorney for the 
Commission, before l\files J. Furnas and John 1V. Addison, exam
iners of the Commission theretofore duly designated by it, and in 
opposition to the nllegations of the complaint by Gustave A. Steck
enberg, attorney for the respondent; and said testimony and other 
evidence were duly recorded and filed in the office of the Commis
sion. Thereafter, the proceeding regularly came on for final hear
ing before the Commission on the said complaint, and answer 
thereto, testimony and other evidence, and briefs in support of the 
complaint and in opposition thereto (oral argument having been 
wniYed by respondents); and the Commission having duly consid
erPd the same, nnd being now fully advised in the premises, finds 
that this proeeeding is in the interest of the public, and makes this 
its findings as to the facts and i"ts conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondents, Samuel Steckenberg and Abraham M. 
Fynke, are trading and doing business under the trade name and 
"tyle of Colonial Ribbon l\Iills. Their office and principal place of 
husinPss is located at 95 Madison Avenue, New York City, N. Y. 
UPspondents l;'ngage three employees. Ever since starting in busi-

1604~tm--~9--voL.26----28 
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ness together in 1932, respondents have been engaged in the business 
of distributing and selling ribbons and narrow fabrics made of silk 
and of rayon to manufacturers of handkerchiefs, ladies' and chil
llren's underwear, greeting cards, dolls, candies and toys, and 
novelties. 

PAR. 2. In the operation of. their business, as aforesaid, respond
ents have at all times maintained a course of trade in said ribbons 
and narrow fabrics thus sold and distributed by them, and have 
caused a substantial part of said ribbons and narrow fabrics, when 
sold, to be transported from their office and place of business in 
New York City, N. Y., to purchasers thereof at various points in 

.other States of the United States. Ever since the year 1932, re
spondents have been in subtsantial competition with other indi
viduals, partnerships, firms, and corporations engaged in selling and 
-distributing ribbons and narrow fabrics in commerce among and 
between the various States of the United States. 

PAR. 3. In the course of the operation of said business, as afore
said, and for the purpose of inducing individuals, partnerships, 
firms, and corporations to purchase the ribbons and narrow fabrics 
sold by them, respondents have caused cards, invoices, letterheads, 
and other business stationery to be printed and circulated through
out the various States of the United States to customers and pros
pective customers. In all of said cards, invoices, letterheads, and 
other business literature, respondents have caused their firm name 
"Colonial Ribbon Mills" to be prominently and conspicuously 
displayed. 

The use of the word "Mills" in their firm name serves, and has 
served, as a representation to the respondents' customers, prospec
tive customers, and the general buying public that the respondents 
own, operate, or control a mill wherein said ribbons and narrow 
fabrics are manufactured by them. 

PAR. 4. Respondents do not actually own and operate, or control, 
any manufacturing plant or mill, and do not make the ribbons and 
narrow fabrics sold by them, The ribbons sold by respondents are 
made for respondents by the Rose Ribbon Mills, Inc., of East 
Stroudsburg, Pa., and the Champin Ribbon Mills of Paterson, N. J. 
Hesponclents own no interest in either of said manufacturers. 

PAR. 5. Respondents have n. written arrangement with the Uose 
Wbhon 1\lills, Inc., called a lease, whereby the Rose Ribbon MiiJs, 
In<>., allocatPs five of its looms, and the workers at said looms, to 
the manufacture into finished products of the material that re
-spondents send to said factory or mill from time to time. By this 
arrangement, respondents agree to pay said Rose Ribbon 1\fills, 
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Inc., the cost of manufactme and incidental overhead expenses 
necessary for the maintenance and operation of said five looms. 
The said five looms are at no 6me operated, supervised, or controlled 
by respondents. They are at all times managed, controlled, and 
supervised by said Rose Ribbon l\lills, Inc., the owner of said looms 
and not by the respondents herein. 

PAR. 6. Uespondents have a similar arrangement with the Cham
pin Ribbon Mills, by which the said Champin Ribbon Mills sup
plies respondents with ribbons and other narrow fabrics manufac
tured at the iustance of respondents and in accordance with certain 
instructiolls submitted to said manufacturer by respondents. For 
this purpose the Champin Ribbon Mills allocates four looms in its 
factory, located at Paterson, N. J., :for the manufacture of finished 
products for and on behalf of respondents. 

PAR. 7. There is usually one worker, or operator, to every two 
looms in both said mills. These workers are employed by, and 
reeeive their wages from, the owners of said mills. The owners of 
said mills also p<ty all the taxes on said properties, pay all other 
overhead charges, and otherwise manage, supervise, operate, and 
control said establishments without interference of any character 
whatsoever by, or from, respondents, or anyone else. For the work 
clone Ly these mills for and upon the order of respondents, the said 
Rose Hibbon l\Iill:;;, Inc., and Champin Ribbon Mills receive checks 
approximately twice a month from the respondents, which checks 
vary in amount aecording to the amount of work and time spent on 
said looms. 

PAR. 8. Uespondents are not engaged in the business of manufactur
ing, and are not manufacturers, as those terms are understood by the 
trade and the purchasing public, generally, but are engaged in the 
business of distributing and selling ribbons and narrow fabrics manu
factured by others. Respondents are regarded in the trade and in the 
industry as selling agents or jobbers. A selling agent is one whore
ceives the products of looms owned by others on consignment and re
turns to the principal all monies except the selling commission. A 
jobber is one who buys the products from a manufacturer and pays 
for them outright for resale. A manufacturer in the ribbon industry 
is understood to be one who weaves fabrics, under 18 inches, of silk, 
rayon, cotton, or mixed fabrics on a plain, jacquard, or Sauer 1oom. 

PAR. 9. A substantial portion of the wholesale and retail purchasers 
of ribbons and narrow fabrics have expressed, and have, a preference 
for dealing (lirPct with the manufacturer of products being purc:hased. 
Such purchasers believe that they secure closer prices, superior quality1 

and other advantages in dealing direct with the manufacturer ratlwr 
than a selling agency, or middleman, or anyone else. 
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PAR. 10. Many of the respondents' competitors who distribute and 
sell ribbons and narrow fabrics do not manufacture products sold by 
them, and do not in any way represent that they are the manufacturers 
of said products. 

PAR. 11. The aforesaid acts, practices, and methods of the respond
ents in designating themselves, through the use of their firm name
''Colonial Ribbon Mills," as manufacturers of the products which they 
distribute and sell, were and are, calculated to, and had, and now haver 
the capacity and tendency to mislead and deceive a substantial por
tion of the purchasing public into the erroneous belief that said rep
resentation is true and that the respondents are actually manufacturers 
of the products which they sell. As a direct consequence of the mis
taken and erroneous beliefs so induced, a number of the consuming 
public have purchased a substantial volume of ribbons and narrow 
fabrics sold by the respondents, with the result that trade has been 
unfairly diverted to the respondents :from their competitors likewise
engaged in the business of distributing and selling ribbons and narrow 
fabrics who truthfully advertise and represent the nature and char
acter of their business. As a result thereof, substantial injury has 
been, and is now being, done by respondents to competition in com
merce among and between the various States of the United States and 
in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondents, Samuel Stecken
berg and Abraham l\f. Fynke, partners, trading as "Colonial Ribbon 
Mills," are to the prejudice of the public and of respondents' competi
tors, and constitute unfair methods of competition in commerc~, within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled, "An Act to create a Fedeml Trade Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE .AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of respond
ents, testimony and other evidence taken before Miles J. Furnas and 
John ,V. Addison, examiners o£ the Commission theretofore duly 
designated by it, in support of the allegations o£ said complaint and 
in opposition thereto, and briefs filed herein by Joseph C. Fehr and 
James T. '""'elch, counsel for the Commission, and by Gustave A. 
Steckenberg, counsel for the respondents (oral argument having been 
waived by respondents), and the Commission having made its find-
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ings as to the facts and its conclusion that said respondents have vio
lated the provisions of an Act of Congress approved September 2G, 
1914, entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

It is ordered, That the respondents, Samuel Steckenberg and Abra
ham M. Fynke, partners trading as Colonial Ribbon Mills, or under 
any other trade name, their representatives, agents, and employees, in 
«>nnection with the offering for sale, sale, and distribution of ribbons 
and narrow fabrics in interstate commerce or in the District of Colum
bia, do forthwith cease and desist from: 

Representing, directly or indirectly, through the use of the word 
"Mills," or any other word or term of similar import and meaning, 
in their trade name, or in any other manner, that they are manufac
turers, mill operators, or mill owners, unless and until they actually 
own and operate, or directly and absolutely control, a factory, plant, 
Qr mill wherein said products are made by them. 

It is further ordered, That the said respondents shall, within 30 
days from the date of service upon them of this order, file with this 
Commission a report in writing setting forth the manner and form in 
which they have complied with this order. 



402 FEDERAL TRADE COI\IMISSION DECISIONS 

Syllabu~> 26 F. T. C. 

IN THE l\1A Tl'ER OF 

FRANK URBAN, GEORGE A. URBAN, AND E. T. URDANr 
INDIVIDUALLY AND TRADING AS CLOSE & COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 01~ AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 31~. Complaint, June 4, 1937-Decision, Jan. 19, 1938 

Where two partners engaged in manufacture and sale of candy, including cer· 
tain assortments which were so packed and assembled as to involve use of a 
lottery scheme when sold and distributed to consumers thereof, and which 
wc:>re composed of a number of individually wrapped penny pieces of candy 
of uniform size and shape, together with number of other articles of mer· 
chandise to be given as pt·izes to chance purchasers of relatively few of said 
pieces centers of which differed in color from majority thereof, and to 
purchaser of last of said uniform pieces in nssortment-

Sold to wholesalers and jobbers for display and resale to purchasing public by 
their retailer vendees, in accordance with aforesaid sales plan, said assort· 
ments, and thereby supplied to and placed in the hands of others means of 
conducting lotteries in the sale of their products in accordance with afore· 
said plan, contrary to public policy long recognizPd by the common law and 
criminal statutes, and to an established public policy of the United States 
Government, and in competition with many who, unwilling to offer or sell 
candy so packed and assembled, or otherwise arranged and packed for sale 
to purchasing public as to involve a game of chance or any other metbod of 
sale contrary to public policy, refmin therefrom; 

With result that many dealers in and ultimate purchasers of candy were at· 
tracted by said method and manner of packing said product and by element 
of chance involved in sale thereof as above set forth, and thereby induced 
to purcha!'e said candy, thus packed and sold by them, in preference to 
that ofl'ere1l and sold by said competitot·s who do not use same or equivalent 
methods, and with tendency and capacity, because of said game of chance, 
to divert to them trade and custom from their said competitors as afore
said, exclude from said trade all competitors who are unwilling to and do 
not use such or equivalent method as unlawful, lessen competition therein 
and tend to create monopoly thereof in them and such other distt·ibutors as 
use same or equivalent method, deprive purchasing public of benefit of free 
competition in trade in question, and eliminate therefrom all actual, and 
exclude therefrom all potential, competitors who do not adopt and use such 
or equivalent method: 

Held, That !!uch acts and practices were to the prejudice of tbe public and 
competitors and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas, trial examiner. 
Mr. Her~ry 0. Lank and Mr. P. O.l{olinski for the Commission. 
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Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Frank 
Urban, George A. Urban, and E. 1'. Urban, individually and as co
partners trading as Close & Company, hereinafter referred to as re
spondents, have been and are using unfair methods of competition in 
commerce, as "commerce" is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. The respondents, Frank Urban, George A. Urban, 
and E. T. Urban, are individuals and are doing business as a co
partnership with their principal office and place of business located 
at 2021 Fulton Street, in the city of Chicago, State of Illinois. Re
~:;pondents are now, and for some time last past have been, engaged in 
the manufacture of candies and in the sale and distribution thereof to 
wholesale dealers and jobbers located at points in the various States 
of the United States. Respondents cause and have caused their said 
produets when sold to be transported from their prineipal place of 
business in the city of Chicago, State· of Illinois, to purchasers thereof 
in Illinois and in other States of the United States at their respec
tive points of location. There is now, and has been for some time last 
past, a course of trade and commerce by said respondents in such 
candies between and among the States of the United States. In the 
course and conduct of said business, respondents are in competition 
with other partnerships and individuals and with corporations en
gaged in the manufacture of candies and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States. 

P .AR. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers and jobbers assortments of candy so packed and assembled as 
to involve or which are designed to involve the use of a lottery scheme 
when sold and distributed to the ultimate consumers thereof. Such 
assortments are composed of a number of pieces of candy of uniform 
size and shape, together with a number of other articles of merchan
dise, which other articles of merchandise are to be given as prizes to 
purchasers of the pieces o:f candy of uniform size and shape in the 
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following manner: The pieces of candy of uniform size and shape 
are each contained within wrappers and retail at the price of 1 cent 
each. The majority of the said pieces of candy of uniform size and 
shape are of the same color throughout, but a small number of said 
pieces of candy have centers of a color different from the majority. 
The color of the centers of said pieces of candy of uniform size and 
shape is effectively concealed from purchasers and prospective pur
chasers until a selection has been made and the wrapper removed. 

Purchasers procuring one of the pieces of candy having a center 
colored differently from the majority are entitled to receive free of 
charge and are to be given as a prize one of the other articles of mer
dlandise included in said assortment, and the purchaser of the last 
piece of candy of uniform size and shape in said assortment is en
titled to receive free of charge and is to be given as a prize one of the 
said other articles o:f merchandise. The other articles of merchandise 
contained in said assortment are thus distributed to purchasers o:f 
candy from said assortment wholly by lot or chance. 

The respondents manufacture, sell, and distribute several assort
ments involving lot or chance in their distribution to the public, but 
all of said assortments involve the same principle as set forth above 
and vary only in detail. 

PAR. 3. The wholesale dealers and jobbers to whom respondents sell 
their assortments resell said assortments to retail dealers, and said re
tail dealers expose said assortments for sale and sell said candy to the 
purchasing public in accordance with the aforesaid sales plan. Re
spondents thus supply to and place in the hands of others the means 
o:f conducting lotteries in the sale of their products in accordance 
with the sales plan hereinabove set forth; and said sales plan has the 
capacity and tendency of inducing purchasers thereof to purchase 
respondents' said products in preference to cv..ndy offered for sale 
and sold by their competitors. 

PAR. 4. The sale o:f candy to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance to 
procure other articles o:f merchandise. The use by respondents of 
said method in the sale of candy, and the sale of candy by and 
through the use thereof and by the aid of said method, is a practice 
of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. The use by 
respondents of said method has the tendency unduly to hinder com
petition or create monopoly in this, to wit: That the use thereof has 
the tendency and capacity to exclude from the candy trade competi
tors who do not adopt and use the same method or ·an equivalent or 



CLOSE & CO. 405 

402 Findings 

similar method involving the same or an equivalent or similar ele
ment of chance or lottery seheme. Many persons, firms, and corpora
tions who make and sell candy in competition with the respondents, 
as above alleged, are unwilling to offer for sale or sell candy so packed 
and assembled as above alleged, or otherwise arranged and packed 
for sale to the purchasing public so as to involve a game of chance, 
and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are at
tracted by respondents' said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purehase 
said candy so packed and sold by respondents in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or an equivalent method. The use of said method 
by respondents has the tendency and capacity, because of said game 
of chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade and to 
tend to create a monopoly of said candy trade in respondents and in 
such other distributors of candy as use the same or an equivalent 
method; and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by re
spondents has the tendency and capacity to eliminate from said candy 
trade all actual competitors, and to exelude therefrom all potential 
competitors who do not adopt and use said method or an equivalent 
method. 

PAR. G. The aforementioned nwthod, acts, and practices of respond
ents are all to the prejudice of the public and of respondents, com
petitors, as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
misPion, to df'fine its powers and duties, and for other purposes." 

REPORT, FINDINGS AS '1'0 THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on June 4, 1!>37 issued, and on June 7, 
1!>37 served, its complaint in this proceeding upon the respondents, 
Frank Urban, George A. Urban, and E. T. Urban, individually and 
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as copartners trading as Close & Company, charging them with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint· and the 
filing of respondents' answer, the Commission, by order entered 
herein, granted respondents' request for permission to withdraw said 
answer and to substitute therefor an amended answer admitting all 
the material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, which 
amended answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing be
fore the Commission on the said complaint and amended answer; 
and the Commission having duly considered the matter and being 
fully advised in the premises, finds that this proceeding is in the in
terest of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom: · 

FINDINGS AS TO THE FAC'l'S 

PARAGRAPH 1. The respond<mts, Frank Urban, George A. Urban, 
and E. T. Urban, are individuals doing business as a copartnership 
under the firm name and style of Close & Company, and have their 
principal office and place of business located at 2021 Fulton Street in 
the city of Chicago, State of Illinois. Respondents are now and for 
some time last past have been engaged in the manufacture of candy 
and in the sale and distribution thereof to wholesale dealers and 
jobbers located at points in the various States of the United States, 
and cause said products when so sold to be transported from their 
place of business in the city of Chicago, State of Illinois, to purchasers 
thereof in other States of the United States as their respective places 
of business. There is now and has been for several months last past 
a course of trade and commerce by sn.id respondents in such candy 
between and among the States of the United States. In the course 
11nd conduct of the said business, respondents are in competition with 
other partnerships and with individuals and corporations engaged 
in the sale and distribution of candy and candy products in com· 
merce between and among the various States of the United States. 

PAR. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents sell and have sold to wholesale 
·dealers and jobbers certain assortments of candy so packed and as· 
·sembled as to involve the use of a lottery scheme when sold and dis
tributed to the consumers thereof. 

Said assortments are composed of a number of pieces of candy of 
uniform size and shape, together with a number of other articles of 
merchandise, which other articles of merchandise are to be given as . 
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prizes to purchasers of the pieces of candy of uniform size and shape 
in the following manner: The pieces of candy of uniform size and 
shape are contained within wrappers and retail at the price of 1 
-cent each. The majority of the said pieces of candy of uniform size 
and shape are of the same color throughout, but a small number of 
-said pieces of candy have centers of a color different from the 
majority. The color of the centers of said pieces of candy of uni
form size and shape is effectively concealed :from purchasers and 
prospective purchasers until a selection has been made and the wrap
per removed. Purchasers procuring one of the pieces of candy having 
a center colored differently from the majority are entitled to receive 
free of charge and are to be given as a prize one of the other articles 
.of merchandise included in said assortment, and the purchaser of the 
last piece of candy of uniform size and shape in said assortment is 
entitled to receive free of charge and is to be given as a prize one 
of the said other articles of merchandise. The other articles of mer
chandise contained in said assortment are thus distributed to pur
chasers of candy :from said assortment wholly by lot or chance. 

PAR. 3. The wholesale dealers and jobbers to whom respondents 
sell their assortments, resell said assortments to retail dealers, a~d 
said retail dealers expo!:ie said assortments for sale, and sell said 
candy to the purchasing public in accordance with the aforesaid sales 
plan. Respondents thus supply to and place in the hands of others 
the means of conducting lotteries in the sale of their products in 
:accordance with the sales plan hereinabove set forth. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure articles of merchandise. 

The use by respondents of said method in the sale of candies, 
and the sale of candies by and through the use thereof and by the 
aid of said method is a practice of the sort which the common law 
and criminal statutes haYe long deemed contrary to public policy; 
and is contrary to an established public policy of the Government of 
the United States. The use by respondents of said method has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: That the use thereof has the tendency and capacity to exclude 
from the brancl} of the candy trade involved in this proceeding com
petitors who do not adopt and use the same method or an equiva
lent or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondents are unwilling to offer for sale 
or sell candy so packed and assembled us above described, or other-
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wise arranged and packed for sale to the purchasing public so as to 
involve a game of chance, or any other method of sale that is con
trary to public policy, and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasPrs of candy are 
attracted by respondents' said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purch:1se 
said candy so packed and sold by respondents, in preference to citndy 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method by 
respondents has the tendency and capacity, because of said game of 
chance, to eli vert to respondents trade and custom from their said 
competitors who do not use the same or an equivalPnt method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and 
to tend to create a monopoly of said candy trade in respondents and 
such other distributors of candy as use the same or an equivalent 
method, itnd to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondents has the capacity and tendency to eliminate from said 
candy trade all actual eompetitors, and to exclude therefrom all 
potential competitors, who do not adopt and use said method or an 
equivalent method. 

CONCLUSION 

The aforesaid acts and practices of the respondents, Frank Urbanr 
George A. Urban, and E. T. Urban, individually and as copartners 
trading as Close & Company, are to the prejudice of the public and 
of respondents' competitors, and constitute unfair methods of eom
petition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, enthled "An 
Act to create a Federal Trade Commission, to define Hs powers and 
duties. and for other :vur:voses." 

ORDER TO CEASE AND DESIST . 
This proceeding having been heard by the Federal Trade Com

mission upon the complaint of the Commission and the amended 
answer of respondents, Frank Urban, George A. Urban, and E. T. 
Urban, individually and as copartners trading as Close & Company, 
admitting all the material allegations of the complaint to be true 
and waiving the taking of further evidence and all other interven· 
ing procedure, and the Commission having made its findings as to 
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the :facts and its conclusjon that said respondents have violated the 
provisions of an Act of Congress, approved September 26, 1914, 
entitleu "An ~\.ct to create a Federal Trade Commission, to define 
jts powers and duties, and for other purposes." 

It i<'l ordered, That the respondents, Frank Urban, George A. 
Urban, and E. T. Urban, individually and as copartners trading a:; 
Close & Company, or trading under any other name, their agents, 
representatives, and employees, in connection with the offering for 
sale, sale, and distribution of candy in interstate commerce or in 
the District of Columbia, do forthwith cease and desist: 

1. Selling and distributing candy so packed and assembled tha.t 
sales of such candy w the general public are to be made or may be 
made by means of a lottery, gnming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
~andy which are used or which may be used without alte.ration or 
rearrangement of the contents of such assortments to conduct a lot
tery, gaming device, or gift enterprise in the sale or distribution of 
the candy contained in s~ticl assortments to the public; 

3. Packing or assembling in th~ same package or assortment of 
~andy :for sale to the public at retail pieces of candy of uniform si?e 
and shape having centers of different colors together with other 
articles of merchandise which said articles of merchandise are to 
be given as prizes to the purchaser procuring a piece of candy hav
ing a center of a particular color. 

It is further ordered, That the respondents shall within 30 days 
after service upon them of this order, file with the Commission a 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist here
inabove set forth. 
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IN THE MATI'ER OF 

N. R. BASKIN, INDIVIDUALLY, AND TRADING AS AMER
ICAN RADIO COMPANY, AMERICAN NOVELTY COM
PANY, AND AMERICAN RADIO AND NOVELTY COM
PANY 

COMPLAINT, FINDINGS, AND ORDEit IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT 0jj' CONGRESS APPROVED SEPT. 26, llll4 

Docket 2401. Complaint, Ma-y 20, 1935-Decision, Ja11. 20, 1938 

Where an indi,·fdual engaged in sale and distribution of radios, bnthroom scales, 
clocks, cameras, and variety of other so-called nov'elty merchandise, to
gether with "sales booklets," and "sales cards" or "pull boards" and "punch 
boards" as instrumentality for sale of his said products in conjunction 
therewith and through use of lottery and chance schemes thereby entailed,. 
as operated by customers whom he (1) solicited thus to sell his said 
products, (2) supplied, in response to their inquiry, with certain litera
ture and materials descriptive of one or more of his aforesaid articles, 
and w-ith circular letter descriptive of his sales plans and methods of 
operation, list of prizes and order blank, and (3) compensated, upon 
undertaking such sale, through merchandise or money, as case might be-

(a) Represented, in soliciting customers and persons to buy and sell his 
said products under aforesaid plan, in advertising therefor in various 
magazines circulated among members of the buying public, that be was 
offering "New Sales Plan" and "New Free Gift Plan" in>olving giving 
away of radios and other products, and that persons made as much 
as $100 a week under former and $150 a week under latter, while giving 
away merchandise, facts being said scheme did not constitute "New Sales 
Plan" or "New Free Gift Plan," neither he nor his customers or cus
tomers' agents handed out or distributed free gifts, but each article 
distributed required payment of valuable consideration, and he was thus 
compensated, either in money or services or both, representations as t() 
earnings, as possibility and representation applicable to most, constituted 
gross exaggeration of benefits or profits to be expected or derived by 
persons dealing with him, who could not determine whether or not they 
could make any such sums until after purchase and resale of his said 
merchandise, with resultant benefits to him of Ruch sales as thE.'y might 
and did effect ; 

With tendency and capacity to induce members of public to buy his said prod
ucts and undertake and effect distribution thereof to members of buying 
and consuming public, and with result, subst'antially, of such sale and 
distribution, to his benefit and profit and to Injury and prejudice of com
petitors ; and 

(b) Otrered, sold, and distributed his aforesaid products as above set forth, 
together with sales cards, pull boards, or punch boards, for distribution ta 
ultimate consumers or purchasers under plans by which, as case might be, 
chance purchaser received article being thus disposed of or nothing other 
than chance, dependent upon success or failure in selection of right name, 
as finally revealed under so-called master seal, and paid, in nccordanctt 
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with particular plan, fixed or varying amount or nothing, dependent upon 
disclosure after purchase, selection and removal of seal, in competition 
with many who condemn use and encouragement of such cards or methods 
as not lrgitimate and as gambling devices and involving operation in viola
tion of law and public policy of most of the States and of the United 
States, and as a lottery, and involving acquisition of business unfairly 
among mrmbers of the trade, aud as otherwise contrary to good morals, 
and refrain therefrom; 

With effect of diverting substantial trade in eommerce to said individual from 
competitors who do not encourage or employ such methods and are not 
free so to do : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before J.!r. John TV. Bennett and Mr. Jokn J. J(eenan, trial 
examiners. 

Mr. J(l'y L. Jackson for the Commission. 
NasA & DorHlelly, of Chicago, Ill., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approvE-d Sep
t~mber 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that N. R. 
Baskin, an individual doing business under the trade nn.mes Amer
ican Radio Compa11y, American Novelty Company, and American 
Radio and Nonlty Company, hereinafter referred to as respondentr 
has been and is using unfair methods of compPtition in commerce as 
"commerce" is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereto would be 
in the public int{'rest, hereby issues its complaint, stating therein its 
charges as follows: 

PAnAGHJ.PH 1. Respondent is an individual doing business under 
the trade names .. A.merican Radio Company, American Novelty Com
pany, and American Radio and Novelty Company, with his principal 
office and plaee of business in the city of Chicago, State of Illinois. 
Respondent, for more than one year Ia:;.t past, has been engaged in 
the sale and distribution of radios, liquor serving sets, sales booklets~ 
punch sales cards, punch sales boards, and other articles of mer
chandise to wholesale dealers, retail dealers, distributors, and agents 
located at points in the various States of the United States, and 
causes said products when so sold to be transported from his princi
pal place of business in the city of Chicago, Ill., or from the State of 
origin of the shipment, to purchasers thereof in other States of the 
United States and jn the District of Columbia, at their respt>ctive 
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places of business and there is now and has been for more than 
1 year last past, a course of trade in commerce by the said respond
ent in such merchandire betwePn and among the States of the United 
States and in the District of Columbia. In the course and conduct 
of the said business, rP:-::pondent is in substantial competition with 
other individuals! and with partnerships and corporations engaged 
in the sale and distribution of radios, liquor Sl'rYing sets, other mer
chandise, sales books, punch sa.Ies cards and punch sales boards in 
commerce between and among the vnrious Statl's of the United States 
and within the Dish·ict of Columbia. 

PAR. 2. In the course and conduct of his business us described in 
paragraph 1 hereof, the respondent sells and has Hold to wholesale 
dealers, retail dealers and to individual distributors merchandise so 
arranged as to involve the m;e of a lottery scheme or game of chance 
when resold and distributed to the ultimate purchasers thereof in 
accordance with respondent's sale plan. 

The said sales books, punch sales cards, allll punch boan.lH are sold 
sepanttely and also in combination with other merchandise. Several 
of said merchandise combinations are composed of radios and sales 
books, radios and 100-hole sales boards, liquor serving sets and punch 
sales cards, an<l other merchandise in combination with the sales 
books, punch sales cards, and 100-lwle sales boards, respectively, 
\Yhich radios, liquor serving sets, and other merchandise is to be given 
to agents in furtherance of said sale plan us compensation for serv
ices rendered in the promotion of a lottery scheme or game of chance 
and as prizes to purchasers who are holders of chances bearing a 
name or other legend as follows: 

The booklets, punch sales cards. and punch hoards contain 100 
names more or less or other legends which are solJ. at not less than 
1 cent ;nor more than 35 cents (with 10 names free). The said naiHPS 
or other legends have concealed thereunder from the purchaf!ers 
the figures indicating the amount to he paitl therefor, and they do 
not know until after the selection has been made and the secret pur
chase price has been disclosed how much they must pay for the 
privilege of selecting the chance or whether they will receive one of 
the free chances. The booklets, punch sales cards, and pnnch hoar<ls 
contain a master seal, and the nanw, number, or other legend con
('ealed thereunder is not disclosed until after all the chances have 
been sold and the purchaser receiving the chance bearing the name 
or other legend corresponding to the name or other legeml appearing 
under the master seal receives the merchandise offered as a prize and 
the other purchasers receive 11othing of value for the money which 
they have paid. 
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The purchasing public, in accordance with respondent's sale plan, 
are thus induced to purchase the name, number, or other legend 
from the booklet, punch card, punch board, or other method of 
lottery scheme or game of chance in the hope that they may select 
by chance and purchase the prize winning name, number, or other 
legend concealed under the master seal and thus obtain a valuable 
article of merchandise either free or at a cost not to exceed 35 cents, 
which article of merchandise is distributed wholly by chance, and 
which has a value much greater than the maximum charge of 35 
cents. 

PAR. 3. The wholesale dealers, retail dealers, and individual dis
tributors to whom respondent sells his merchandise expose said book
lets, punch cards, punchboards, and said merchandise combinations 
:for sale and resell said booklets, punch cards, punchboards, and mer
chandise combinations to individuals who sell the chances in the 
said sales books, punch sales cards, and 100-hole punch sales boards, 
respectively, to the purchasing public in accordane with the a,foresaid 
sales plan. Respondent thus supplies to and places in the hands 
o:f his customers the means o:f conducting lotteries in the sales of 
his merchandise as a means of inducing purchasers thereof to pur
chase respondent's said merchandise in preference to similar mer
chandise offered for sale and sold by his competitor. 

PAR. 4. The sale of said merchandise to the purchasing public 
as above alleged involves a game of chance or the sale of a chance 
to procure such merchandise in the manner alleged. Such game o:f 
chance and the sale of such chance to procure such merchandise 
in the manner alleged are contrary to the established public policy 
of the State of Illinois and of the Government o:f the United States, 
and are contrary to local criminal statutes of many States of the 
United States. 

By reason of said facts, many persons, firms, and corporations who 
sell and distribute such merchandise in competition with respond
ent as above alleged are unwilling to offer for sale, and they refrain 
from selling, merchandise so assembled as above alleged, or other
wise arranged and packed for sale to the purchasing public so as to 
involve a lottery or a game of chance. 

PAR. 5. Many dealers in and ultimate purchasers of such mer
chandise are attracted by respondent's said method and manner of 
combining said merchandise and by the element of chance involved 
in the sale and distribution thereof in the manner above described 
and are thereby induced to purchase said merchandise sold by re
spondent in preference to similar merchandise offered for sale and 

160451m-39-YOL.26-29 
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sold by said competitors of the respondent who do not use the same 
or equivalent methods. 

l\Iany dealers are induced to purchase such merchandis€1 so offered 
for sale and sold by respondent in preference to similar merchandise 
sold by competitors, because said ultimate purchasers thereof give 
preference to respondent's said merchandise on account of said lot
tery and game of chance so involved in the sale whereby the recipient 
has the chance of obtaining the mf'rchandise free or at a cost not 
exceeding 35 cents rather than at the normal retail price, which is 
much greater than 35 cents. 

PAR. 6. During the times above mentioned in paragraph 1 hereof, 
the respondent in the regular course of his business has been and 
now is soliciting the sale of merchandise through advertisements pub
lished in newspapers, magazines, and other periodicals circulating 
among the public and among the various States of the United States, 
and in circulars, pamphlets and booklets which respondent has caused 
to be distributed among the public of the various States. 

In these advertisements, the respondent has ca,used statements to 
be made, among others, as follows : 

New Free Gift Plan-Brings you up to $150.CO weekly! Give away Radios 
and Liquor Sets-Hand Out Free Gifts. Collect dollars from men who haven't 
a· dime. llfake up to $150.00 weekly. Brand new plan starts you making 
money first day. Two "Knock Out" Gifts Given Away. GUARANTEED 
AMERICAN AC-DC Radio, true tone-greRt volume. Great selectivity Rnd 
distance. Beautiful cabinet with self-contained ground and aerial. Use any· 
where. Also unique Liquor Set. Beautiful metal banded, charred oak, hall
gallon barrel, complete with chromium plated revolving stand and glasses. 
Nothing else like it in the country. These are the most attractive deals out. 
Write quick for complete line. 

A "BRANDY" NEW DEAL.-MAKE UP TO $100.00 A WEEK-Giving 
Away Beautiful Liquor Serving Sets-Thanks to repeal. Biggest money making 
plan in years. No experience necessary. Income starts right away. Yes, sir. 
Through our unique "Puneh Sales Card" plan, you actually give away these 
heautiful Liquot· Serving Sets and make up to $100.00 cash l.'ach week for your
self. Evl.'rybody is a prospeet-storl.'s, offices, factories, individuals, lodges, 
and clubs will "jump at" this chance to" receive absolutely Free This Beautiful 
Liquor Serving Set. SENSATIONAL NEW SALES PLAN-our new, unique 
sales plan allows you to actually give away free Beautiful Liquor Serving 
Sets. Charred barrel, made of finest oak wood, holds approximately % gallon, 
and is beautifully finished with chromium bands and spigot. Revolving traY 
with glasses makl.'s serving easy. No home is now complete without this 
Beautiful Liquor Serving Set. Get full details of onr sensational plan at once. 

MAKE UP TO $100.00 A WEEK With Our New Sales Plan-Biggest money· 
maker out. American Radio-guaranteed. Self-contained aerial and ground. 
Super-dynamic speaker. True tone. Great volume. Wonderful distance. Dis· 
tributors now making up to $100 weekly with uew 100-hole sales boards (10¢ 
t>ach), taking In $28.50. Order today. Send $3, pay balance C. 0. D.-or write 
for details. 
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When you explain to them how they may receive these gifts absolutely 
Without cost, they will want both of them and that will mean repeat business 
for you. 

The sales booklets for the Liquor Serving Sets contain 80 names, which are 
sold at not less than 1¢ or more than 35¢ (with 10 names free). The total 
receipt from this salesbook is $21.50 and you deliver two Beautiful Liquor 
Serving Sets, costing you $5.35 each, which leaves you a net profit of $10.70 on 
eaeh deal. 

It has been proved that the most effective manner of securing agents tor the 
distribution of these salesbooks is to have a sample of the article to show. This 
Is particularly true where you are securing agents who happen to be clerks in 
stores, refreshment establishments, etc., or employed in offices or factories. The 
instant you show these articles, they want them ! And when you tell them 
that they can actually get them Absolutely Pree, simply by co-operating with 
Yon, You Hare Another Agent Started. 

PAR. 7. The statements in the advertisements mentioned above in 
paragraph 6 hereof that the "New Free Gift Plan Brings You Up to 
$150 Weekly," ".Make Up to $100 a Week 'Vith Our New Sale Plan," 
"lliggest Money-Maker Out," ''Distributors Are Now Making Up to 
$100 Weekly With Ne'v 100 Hole Sales Board," and that the radios 
or other merchandise are being given away free are false and mis
leading statements in that the plan is not new, the distributors or 
agents do not regularly earn up to $100 per week as alleged therei1i., 
such earnings being special and unusual, and they are not the normal 
results which may be expected in the distribution of respondent's 
merchandise; no radios, liquor serving sets, or other merchandise are 
given away fret:> but the respondent receives the full v.·holesalc value 
thereof for all articles distributed by him; the agent receives mer
chandise as compensation for his services; and the ultimate pur
chaser, or recipient, receives me1·chandise through devices or plans 
of merchandising which involve the operation of lottery schemes or 
games of chance in violation of public policy and certain criminal 
statutes. Such false and misleading statements and advertisements 
of such lottery schemes and games of chance induce agents or indi
viduals to solicit the sale of and sell the merchandise of the respond
ent, and thus prevent them from soliciting the sale and selling the 
merchandise of competitors of the respondent, thereby diverting sub
stantial trade from the competitors of the respondent to the 
respondent. 

PAn. 8. The use of said methods by respondent has and has had the 
tendency and capacity unfairly, because of said lottery scheme and 
game of chance and said false and misleading advertising, to divert 
and has diverted to respondent trade and custom from his said com
petitors who do not use the same or equivalent methods. It has and 
has had the tendency and capacity unfairly to exclude from said 
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merchandise trade all actual and potential competitors who are un
willing to and do not use the same or equivalent methods which are 
contrary to public policy, detrimental to public morals, and in viola
tion of the criminal statutes of certain of the States of the United 
States; to substantially lessen competition in the sale of said merchan
dise and to deprive the purchasing public of the benefit of free com
petition in those said commodities. 

PAR. 9. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and to respondent's 
competitors, as herein alleged. Such methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
meaning of Section 5 of an Act of Congress entitled, "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE F AC'l'S, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade O>m
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on May 20, 1935, issued, and on May 
22, 1935, served, its complaint in this proceeding upon respondent, 
N. R. Baskin, an individual and doing business under the separate 
trade names of American Radio Company, American Novelty Com
pany, and American Radio and Novelty Company, charging him 
with the use of unfair methods of competition in commerce in viola
tion of the provisions of said act. After the issuance of said com
plaint, and the filing of respondent's answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Jay L. Jackson, attorney for the Commission, in part 
before John ,V. Bennett, Esq., and in part before John J. Keenan, 
Esq., examiners of the Commission theretofore duly designated by 
it, and in opposition to the allegations o:f the complaint by Messrs. 
John A. Nash and Horace J. Donnelly, attorneys for respondent; 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regularly 
-came on for final hearing before the Commission on the said com
plaint, the answer thereto, testimony and other evidence, briefs in 
support of the complaint and in opposition thereto, and the oral 
arguments of counsel aforesaid; and the Commission, having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makeS 
this its findings as to the facts and its conclusion drawn therefrom: 
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FINDINGS AS TO THE FAOI'S 

PARAGRAPH 1. The respondent, N. R. Baskin, is an individual, 
operating and trading under the trade names American Radio Com
pany, American Novelty Company, and American Radio and Novelty 
O:>mpany, with his principal place of business located at 32 Ran
dolph Street in the city of Chicago, State of Illinois, and under thesa 
names is now, and at all times material to the complaint in this 
proceeding has been, engaged in the business of selling and dis
tributing radios, liquor serving sets, bathroom scales, clocks, cameras, 
smoking sets, fountain pens, and a variety of other so-called novelty 
merchandise, together and in connection or in combination with 
so-called "sales booklets," sometimes described as "sales books" and 
"sales cards," including sales cards commonly designated as "pull 
boards" and "punchboards." Respondent solicits customers and sells 
his said products, by the methods hereinafter described, in most of 
the States of the United States, and causes said products, when sold 
or ordered, to be shipped and transported from his said place of 
business in the city of Chicago, State of Illinois, to customers and 
to purchasers thereof located in various States of the United States. 

PAR. 2. In the course and conduct of the business of respondent, 
as aforesaid, respondent has been, and is now, in competition with 
corporations, firms, partnerships, and individuals engaged in the 
business of offering for sale, selling and distributing radios, liquor 
serving sets, bathroom scales, clocks, cameras, smoking sets, fountain 
pens, and a variety of other so-called novelty merchandise like that 
offered and sold by respondent, in commerce among and between 
the various States of the United States. 

PAR. 3. In the course and conduct of the business, as aforesaid, it 
has been, and is, the practice of respondent, through the medium of 
advertising in various magazines, circulated to and among members 
of the buying public, such as Billboard, Opportunity, How to Sell, 
Specialty Salesmen, and Radio Guide, to solicit customers and per
sons to bny and sell respondent's products, in the course of which 
respondent states and represents, among other things, that respondent 
offers a "New Sales Plan" under which persons make as much as 
$100 a week while giving away merchandise; that respondent offers 
a "New Free Gift Plan" which involves the giving away of radios 
and other merchandise, and that under said plan persons make up 
to $150 a week while giving away merchandise. Upon response to 
such advertisements, respondent mails certain literature to the re
sponding person, inclusive of materials descriptive of one or more 
of respondent's products,.a circular letter descriptive of respondent's 
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sales plan and method of operation, list of prices, and an order blank. 
In some instances one of respondent's so-called "sales booklets" or 
"sales card" is further included with such literaturr. Respondent 
also circularizes and solicits members of the public direct with sales 
literature descriptive of his products and sales plan and with sales 
cards for use in the distribution and sale of his products. 

PAR. 4. As more fully hereinafter shown, the aforesaid sales cards 
are devices or instruments used, and intended to be so used, in effect
ing sale and distribution of respondent's products to members of the 
buying and consuming public. In some instances they appear as a 
single or double leaf card and sometimes are attached to, or within, 
a so-called "booklet." In either instance these materials carry, to
gether with one or more of the aforesaid trade names of respondent 
and business address, pictorial and printed matter descriptive of one 
or more of the products offered and sold by respondent. The cards 
themselves are the devices for effecting the sale and disposition of the 
particular article or articles of merchandise so described and repre
sented. Some of said cards entail disposition by respondent of two 
units of the same article of merchandise, one unit of which follows the 
sales card while the other unit is delivered to, and taken by, respond
ent's customer or the operator of the card as his consideration for 
effecting disposition and sale of the names appe.aring on the said card, 
the money income from which is remitted. to respondent. In other 
instances the respondent's customers buy only one article of merchan
dise incident to each card and are left to take their profits in the form 
of money retained out of the money taken in from completed disposi
tion and sale of the cards. Customers are encouraged and urged to 
employ others to effect disposition and sale of the cards and the mer
chandise incident thereto, this to the end of promoting a maximum 
business with customers. The merchandise incident to each card is 
sold and delivered to the customer in combination with the card, but 
in connection with a great number of these cards, the merchandise may 
be ordered and purchased by the customer subsequent to order and 
purchase of the cards. Each card, therefore, is so arranged and in
tended to entail and effect, and the said cards do effect, either imme
diately or eventually, the order and purchase from respondent of one 
of more articles of merchandise for each card eventually sold and 
disposed of by respondent's customers. 

PAR. 5. The sales cards employed by respondent, as aforesaid, yary 
with the particular product or products offered and sold in connection 
therewith, but they all work and are operated on the same principle. 
Each entails the ultimate solicitation and sale to members of the buy
ing and consuming public of one or more of the names, representing 



A:\IERICA~ RADIO CO., ETC. 419 

410 Findings 

-chances, appearing on the face of seals, one name to each seal. In some 
instances the seals are urrangl'd in such a way as to be pulled off, in 
others punched or pushed out. Accordingly, the cards are appro
priately described as "pullboards" or "punchboards," depending upon 
the manual method by which the seal is either pulled off or pushed out. 
Each person solicited and selecting a name pays a consideration for, 
each name drawn1 except that with certain cards 10 free names or 
selections are provided for, the amount of which consideration is not 
disclosed at the time of purchase and selection, but immediately there
aftl'r upon the inside portion of the seal after the same has been pulled 
off or punched out. 'Vith some cards the consideration varies from 
1 cent to 29 cents; with others, from 1 cent to 35 cents. In all cases 
the total moneys taken by the completed sale of names on each card 
is sufficient to cover, and respondent receives from his customers, the 
list purchase price of all merchandise, and for each unit thereof, 
delivered by respondent to customers in connection with such card, 
and in most instances the total money taken in by completed sale and 
disposition of such cards is greatly in excess o:f all or any cost incident 
to purchase and supply of the merchandise connected therewith. 

The purchase and selection of the names appearing on the so-called 
sales cards are all made by purchasers with a view to selecting that 
name which will correspond with the name which appears under a 
master seal in the upper corner of the card when the said seal is 
removed. The master seal is removed and the winning name therein 
disclosed only after all the visible names on the card have been 
purchased and drawn. Thus, at the time of purchase and drawing, 
the purchaser does not and cannot know either the amount of the 
consideration he pays for the same or whether or not he becomes 
thereby entitled to receive such article of merchandise as is described 
and offered in connection with the said card. A few of said cards 
allow of more than one winner sometimes as many as three articles 
of merchandise being offered, but in most instances only one article 
of merchandise is offered, and only one purchaser of the group 
purchasing from the card receives, or becomes entitled to receive, 
the particular article so offered. 

PAR. 6. Contrary to the advertising representations made by re
spondent, the selling plan under which he has been operating and 
operates is not a "new sales plan" or a "new" or "free gift plan.', 
Neither respondent nor his customers or customer's agents "hand out" 
or distribute "free gifts," but each article of merchandise distributed 
by respondent, his customers, or customer's agents req~ires. th~ pay
ment of a valuable consideration, and for all merchandise distributed 
by respondent he receives a valuable consideration, either in the 



420 FEDERAL TRADE COMMISSION DECISIONS 

Findings 26F. T. 0. 

form of money or services, or both. Further contrary to respond
ent's advertising representations, it does not appear that any of his 
customers have made or make as much as $150 or $100 a week. As 
a possibility and representation applicable to most persons under
taking to operate under respondent's selling plan, the said representa
tion is a gross exaggeration of the benefits or profits to be expected 
or derived by persons dealing with respondent. Persons dealing 
with respondent in response to the said representations have no way 
of determining whether they can make $150 or $100 a week until 
after they have undertaken the purchase and resale of respondent's 
merchandise, during which, however, respondent receives the benefits 
of such sales as such persons may and do effect. 

The aforesaid representations to the effect that respondent oper
ates a new selling plan by which persons hand out, or give away, 
free gifts, and by which persons can make up to $150 and $100 per 
week are, and each of them is, false and misleading and have the 
tendency and capacity to induce members of the public to buy 
products of respondent, and to undertake and effect distribution of 
respondent's products to members of the buying and consuming 
public. The same substantially results in the sale and distribution 
of respondent's products to members of the buying and consuming 
public, inures to the benefit and profit of respondent, and is all to 
the injury and prejudice of respondent's competitors. 

The aforesaid sales cards, otherwise known as "pullboards" and 
"punchboards," are gambling devices used and useful only in the 
operation of a lottery or sale by chance.· The operation of said 
cards constitutes a lottery under the laws of the United States and 
statutory laws of most of the States of the United States, and under 
the public policy proclaimed by these laws, use of such cards and sale 
methods, and the encouragement of such use, is condemned and 
prohibited. Many of respondent's competitors refrain from the use 
of such cards or methods and condemn their use and encouragement 
upon the ground that the same are not legitimate, that the said sales 
cards are gambling devices and their operation a violation of the law 
and public policy of most of the States of the United States, that 
their operation constitutes a lottery and that the acquisition of 
business through such means is unfair among members of the trade 
and otherwi?.e contrary to good morals. 

The aforesaid representations and practices employed by respond
ent have the tendency and capacity unfairly to divert, and do divert, 
substantial trade in said commerce to respondent from his competi
tors, who do not employ or encourage such methods and who are 
not free to use the same. 
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CONCLUSION 

The aforesaid acts and practices of respondent N. R. Baskin are 
to the prejudice of the public and respondent's competitors, and con
stitute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved Septem
ber 26, 1914, entitled ".An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard before the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent, testimony and other evidence taken before John ,V. Bennett 
and John J. Keenan, examh1ers of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, briefs filed herein, and oral arguments by Jay 
L. Jackson, counsel for the Commission, and by John B. Nash, coun
sel for the respondent, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define jts 
powers and duties, and for other purposes." 

It is ordered, That respondent, N. R. Baskin, his representatives, 
agents, and employes, in connection with the offering for sale, sale, 
and distribution in interstate commerce of all so-called novelty prod
ucts offered for sale or sold by respondent, including radios, liquor 
serving sets, bathroom scales, clocks, cameras, smoking sets, fountain 
pens, and other similar or like articles of merchandise, and of so
called sales books or booklets and sales cards, cease and desist: 

1. From in any way representing, directly or indirectly, to mem
bers of the buying and consuming public, that respondent offers or 
employs a sales plan in connection with his products, which plan is 
"new," or a "free gift plan," or a plan under which persons hand out 
or give away merchandise, and make up to $150 or $100 a week, when 
in fact the plan offered or employed by respondent is not "new," or 
is not a "new free gift plan," or under which merchandise is not given 
away free, or when in fact no substantial number of persons dealing 
with respondent make as much as $150 or $100 a week under the plan 
offered and employed by respondent. 

2. From offerin(J' for sale sellin(J' or distributing, in connection with 
b ' .,, • 

the sale and distribution of said so-called novelty products, any m-
strument or means inclusive of sales books or sales cards, pullboards, 
or punchboards, wl1ich may be employed or used as a gaming device, 
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or to conduct a lottery or sale by chance, in combination or connection 
with the sale or distribution of any product or products of novelty 
merchandise offered for sale, sold, or distributed by respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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IN THE MAT'I'ER OF 

CAPON WATER COMPANY ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF .AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2786. Complaint, Mar. 3, 1936-Decision, Jan. 20, 1938 

Where two corporations engaged, as case might be, in ownership and operation 
of certain springs and sale of water therefrom, and the president and 
manager thereof and owner of the majority of stock in both and controller 
and director of their activities in sale and distribution of said water, and 
in substantial competition, as thus engaged in sale of said water through 
dealers and direct to purchasing and consuming public in the several States 
and in the District of Columbia, with others engaged in sale and distribu
tion of so-called mineral waters and drugs and medicinal preparations used 
and useful for treatment of the various diseases, ailments, and conditions 
for which they recommended their said water; in describing said water in 
advertising mHtter sent to those making inquiry in response to label con
tained on containers thereof and inviting such inquiry "For Specific Pur
poses and Physicians' Statements"-

Represented, through pamphlets, booklets, leaflets, and other written matter 
containing many statements purportedly made by doctors and laymen, as 
well as directly, that use of said water alone would cure kidney and bladdeL' 
trouble, and gout and rheumatism, as well as nephritis, arthritis, neuritis, 
high blood pressure, constipation, and numerous other ailments and condi
tions, as there specified, notwithstanding fact use of said water alone would 
not, either externally or lntern11lly, cure said v11rious diseaRes, ailments, and 
afflictions ; 

With effect of misleading and deceiving purchasing public and causing them 
erroneou~ly to believe that use thereof alone would cure such various dis
eases, ailments, and eouditions for which they represented same as a cure, 
and to cause such public, by reason of such erroneous belief, to buy their 
said water, and of thereby unfairly diverting trade to them from their 
competitors who do not use such acts and practices, to their substantial 
injury and to that of the public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Olwcrles F. Diggs, trial examiner. 
Mr. Edw. lV. Thomerson for the Commission. 
Mr. Phillip lV. AtMtin, of 'Vashington, D. C., for rei::ipondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that the Capon 
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'Vater Company, a corporation, the Capon Springs Mineral 'Vater, 
Inc., a corporation, and Louis Austin, an individual, hereinafter re
ferred to as respondents, have been and are using unfair methods of 
competition in commerce as "commerce" is defined in said act, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows : 

PARAGRAPH 1. Respondent Capon "\-Yater Company, is a corporation 
existing under and by virtue of the laws of the State of Delaware, 
with its office and principal place of business at 1712 ·walnut Street, 
in the city of Philadelphia, State of Pennsylvania. Respondent 
Capon Springs Mineral Water, Inc., is a corporation existing under 
and by virtue of the laws of the State of 'Vest Virginia, with its office 
and principal place of business at 1712 'Valnut Street, in the city of 
Philadelphia, State of Pennsylvania, and a branch office and place of 
business at Capon Springs, State of West Virginia. Respondent 
Louis Austin is president of, and the majority stockholder in, both 
of the other respondents, with his office and principal place of busi
ness at 1712 Walnut Street, in the city of Philadelphia, State of Penn
sylvania, and with a branch office and place of business at Capon 
Springs, State of 'Vest Virginia. 

Respondents are now, and have been for the several years last 
past, engaged in the sale and distribution, under· the name Capon 
Springs 'Vater, of a purported mineral water for human consumption 
and for external application to the body, and respondents cause said 
water, when sold, to be transported from their places of business in 
Philadelphia, Pa., and Capon Springs, "\V. Va., into and across the 
several States of the United States and the District of Columbia, to 
the purchasers thereof located at various points in said several States 
of the. United States, other than in the States of Pennsylvania and 
West Virginia, and in the District of Columbia. Respondents make 
sales direct to consumers and through agents to said consumers. 

In the course and conduct of their business as aforesaid, the re
spondents have been and are in substantial competition in commerce 
between and among the said several States of the United States and 
in the District of Columbia with corporations, associations, partner
ships, and individuals, who truthfully advertise their products, en
gaged in said commerce in the sale and distribution of mineral waters 
and other products used and useful for the same purposes for which 
respondents recommend their said water. In the course and conduct 
of their said business as aforesaid, and in the use of the acts, practices, 
and methods hereinafter alleged, the said respondents have acted and 
do act together and in cooperation with each other. 
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PAR. 2. Respondents, in the course and conduct of their business as 
aforesaid, distribute and circulate, among prospective purchasers of 
their said water, booklets, leaflets, circulars, and other written matter 
which contain many statements concerning the curative qualities of 
respondents' said water. Many of said statements are purportedly 
made by doctors and laymen and the remainder hy the respondents. 
In said booklets, leaflets, circulars, and other written matter respond
ents falsely represent and imply that said water will cure, or is bene
ficial in the treatment of, many of the diseases, ailments, afflictions, and 
conditions which may be present or exist in the human body. 

Among the diseases, ailments, afflictions, and conditions named by 
the respondents in their said booklets, leaflets, circulars, and other 
written matter, so distributed and circulated among prospective pur
chasers of their said water, as diseases, ailments, afllictions, and con
ditions which their said water will cure, or is beneficial in the treat
ment of, are the following: Kidney troubles, kidney pains, nephritis; 
bladder trouble; gout, rheumatism, syphilitic rheumatism, arthritis, 
neuritis; hyperacidity, uric acid, toxic poisons, acid conditions, acid 
poisons; catarrhal affections of the stomach and bowels, catarrhal 
affections of the organs of respiration, catarrhal affections of the kid
ney and bladder, uterine ca.tarrah; scrofulosis; diabetes mellitus, di
abetes; skin diseases, all affections of the skin, poison oak, ivy poison, 
and other skin affections; diseases of the urinary, digestive and repro
ductive organs, diseases peculiar to women, female disorders, dys
menorrhea, leucorrhea, amenorrhea, chronic cervical, corporeal endo
metritis; high blood pressure; chronic pneumonia; constipation; irreg
ular bowels; calculi (kidney and gall stones), gall disorders; prostate 
troubles, chronic inflamation, enlargement and irritation of the pros
tate gland; stomach disorders; indigestion; chronic sinus infections; 
diseases of the liver, particularly hyperemia and fatty degeneration; 
aching joints, lameness; sterility; pyorrhea; hives; obesity; and gen
eral debility. 

In truth and in fact the use of respondents' said water, whether by 
drinking or external application, will not cure, nor is it beneficial 
in the treatment of all, or any of, the diseases, ailments, afllictions, and 
conditions above set out. 

PAR. 3. Respondents, in said booklets, leaflets, circulars, and other 
written matter so distributed and circulated among prospective pur
chasers of their said water, falsely represent and imply that their said 
Water acts "like magic"; "cures almost everything"; "aids digestions"; 
"restores energy"· is "beneficial to general health"; "keeps you fit";· 
' I:> ' ' • t . 'keeps you well"· that it has "eliminated tired feeling"; ' mam ams 
healthy digestive' tract"; that it has "improved hearing"; i:3 "indis-
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pensible to health"; "acts as a natural tonic"; "restores mental alert
ness and vigor"; "will help every living thing"; assures "all year 
round health and long life"; "supplies .every one of the 16 elements in 
body"; and contains "valuable medicinal properties." 

In truth and in fact respondents' said water not only has not 
acted and does not act like magic, but has not acted and does not 
act at all on the human body in any different manner than does any 
pure, potable water, nor does it contain any elements or medicinal 
properties in sufficient quantities to render it different from, or of 
any greater benefit than, any pure, potable water, and its use has 
not resulted and does not result in the benefits claimed for it by said 
respondents as above set out. 

PAn. 4. Respondents, in the course and conduct of their business 
as aforesaid, and by the means and in the manner aforesaid, falsely 
represent and imply that the use of their said water "reduces sur
plus weight naturally, dissolving excess fat.'~ In truth and in fact 
the use of respondents~ said water, whether internally or externally, 
not only will not reduce surplus weight naturally, but it will not 
reduce surplus weight at all, nor will it dissolve excess fat. 

PAR. 5. Many persons located in the said several States of the 
United States and in the District of Columbia desire to purchase or 
obtain a remedy or treatment that will cure, or is beneficial in the 
treatment of, the diseases, ailments, affiictions, and conditions about 
which said respondents have made and do make the representations 
and implications as hereinabove alleged. The acts, practices, and 
methods of the respondents, as hereinabove alleged, have had and do 
have the tendency and capacity to and do mislead and deceive a sub
stantial portion of said prospective purchasers, and have caused and 
do cause such purchasers erroneously to believe that the said false 
representations and implications are true and that the respondents' 
said water will cure, or is beneficial in the treatment of, said diseases, 
ailments, affiictions, and conditions, and cause a substantial portion of 
such persons, because of such erroneous belief, to purchase respond
ents said water, thereby diverting trade to the respondents from 
their competitors who do not use the acts, practices, and methods used 
by the respondents, to the substantial injury of said competitors in 
said commerce and to the injury of the public. 

PAR. 6. The acts, practices, and methods of the respondents, as 
hereinabove alleged, are all to the prejudice of the public and the 
respondents' said competitors, and ,constitute unfair methods of 

·competition in commerce within the intent and meaning of Section 
5 of an Act of Congress entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
approved September 26, 1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the proYisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on March 3, 1936, issued and subse
quently served its complaint in this proceeding upon the respondents 
Capon '\Vater Company, a corporation, Capon Springs Mineral Wa
ter, Inc., a corporation, and Louis Austin, an individual, charging 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondents' answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Edward '\V. Thomerson, attorney for the Com
mission, before Charles F. Diggs, an examiner of the Commission 
theretofore duly designated by it, and in opposition to the allega
tions of the complaint by Phillip W. Austin, attorney for the re
spondents; and said testimony and other evidence were duly re
corded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commis
sion on the said complaint, the answer thereto, testimony and other 
evidence, and briefs in support of the complaint in opposition 
thereto; and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Capon '\Vater Company is a corporation 
organized and existing under and by virtue of the laws of the State 
of Delaware, and has its principal office and place of business at 1712 
'Valnut Street, Philadelphia, Pa. It is engaged in the sale and distri
bution of a so-called mineral water which it secures from the re
spondent Capon Springs l\Iineral Water, Inc. 

Respondent Capon Springs Mineral 'Vater, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of 'Vest Virginia, with its principal office and place of business at 
Capon Springs, ,V, Va. This respondent owns and operates certain 
springs located at Capon Springs, ,V. Va., from which it secures so
called mineral water which it sells to the respondent Capon 'Vater 
Company, and to other purchasers located at various points in the 
several States of the United States and in the District of Columbia. 
Respondent Capon Springs Mineral '\Vater, Inc., also has an office 
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and place of business at 1712 Walnut Street, Philadelphia, Pa., which 
is the principal office and place of business of the respondent Capon 
w· ater Company. 

Respondent Louis Austin is an individual, and he is president and 
manager o£, and owns the majority of the stock in, both of the cor
porate respondents, and in his· capacity as president and manager he 
controls and directs the activities of the two corporate respondents in 
the sale and distribution of said water. Respondent Louis Austin 
has so intermingled the affairs and the businesses of the two corporate 
respondents that it is not possible to differentiate the acts of one of the 
corporate respondents from the acts of the other of the corporate 
1·espondents, and both of said corporate respondents have been used 
by the respondent Louis Austin as instrumentalities in the further
ance of his policies in connection with the sale and distribution of 
said water. Said corporate respondents and the said respondent Louis 
Austin have cooperated fully and have acted in concert in doing the 
acts and things hereinafter set out. 

PAR. 2. Respondent Louis Austin causes all sales of said water in 
Philadelphia and vicinity to be made by and through the respondent 
Capon "\Vater Company, and causes all sales of said water to customers 
located in States other than the States of Pennsylvania and 'Vest 
Virginia to be made by and through the respondent Capon Springs 
:Mineral "\Vater, Inc. "\Vhen orders for water from out-of-State cus
tomers are received by either of said corporate respondents, the order 
is transmitted to, and filled by, the corporate respondent Capon 
Springs Mineral 'Vater, Inc. In the course and conduct of their 
business, as above stated, said respondents cause said water, when sold, 
to be shipped from said place of business in the State of Pennsylvania, 
or said place of business in the State of West Virginia, into and across 
the several States of the United States and the District of Columbia, 
to the purchasers thereof located at various points in said several 
States of the United States, other than in the States of Pennsylvania. 
and West Virginia, and in the District of Columbia. 

Respondents market said water through dealers for resale to the 
public and by sales direct to the purchasing and consuming public. 

PAR. 3. Respondents are in substantial competition in commerce be
tween and among the several States of the United States and in the 
District of Columbia, with individuals, firms, partnerships, and cor
porations, who are engaged in said commerce in the business of selling 
and distributing so-called mineral waters and drugs and medicinal 
preparations used and useful in the treatment of the various diseases, 
ailments, and conditions in which the respondents recommend the use 
of their said water. 
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PAR. 4. Said respondents cause to be placed upon the containers in 
which said water is sold and distributed in interstate commerce by 
Capon Springs Mineral \Vater, Inc., a label upon which appears, 
among others, the following statement: 

For Specific Purposes 
and Physicians' Statements Consult 

Capon Water Co. 
1712 Walnut St. 

Philadelphia 

When requests for advertising matter are received by either the re
spondent Capon \Vater Company or the respondent Capon Spring!. 
Mineral \Vater, Inc., such requests are usually complied with by the 
respondent Capon "\Vater Company mailing to the person making the 
request one or more of the pamphlets, booklets, or leaflets hereinafter 
described, though on occasions the respondent Capon Spring Mineral 
Water, Inc., mails from its Philadelphia office such advertising matter 
in response to such requests. 

PAR. 5. Respondents, in the course and conduct o:f their business as 
aforesaid, distribute and circulate among prospective purchasers o:f 
their said water pamphlets, booklets, and leaflets and other written 
matter containing many statements concerning the curative qualities 
of said water. 1\fany of said statements are purportedly made by 
doctors and laymen, and the remainder by the respondents. In said 
pamphlets, booklets, and leaflets respondents represent and imply that 
the use of said water alone will cure kidney troubles; kidney pains; 
nephritis 1 bladder trouble; gout; rheumatism; syphilitic rheumatism; 
arthritis; neuritis; hyperacidity, uric acid, toxic poisons, acid condi
tions, acid poisons; catarrhal affections of the stomach, bowels, or
gans of respiration, kidneys and bladder; uterine catarrh; scrofulosis; 
diabetes mellitus 1 diabetes; skin diseases, ivy poison, and other skin 
affections; diseases of the urinary, digestive and reproductive organs; 
diseases peculiar to women, female disorders, dysmenorrhea, leucor
rhea, amenorrhea; high blood pressure; constipation and irregular 
bowels; kidney and gall stones and gall disorders; prostate troubles, 
chronic inflammation, enlargement and irritation of the prostate 
gland; stomach disorders and indigestion; chronic sinus infections; 
diseases o£ the liver; aching joints; lameness; sterility; pyorrhea; 
hives; obesity and general debility. 

In truth and in fact the use o£ said water alone, either externally 
or internally, will not cure kidney troubles, kidney pains, nephritis, 
bladder trouble 1 gout; rheumatism; syphilitic rheumatism; arthritis; 
neuritis; hyperacidity, uric acid, toxic poisons, acid conditions, acid 
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poisons; catarrhal affections of the stomach, bowels, organs of respira
tion, kidneys and bladder; uterine catarrh; scrofulosis; diabetes 
mellitus; diabetes; skin diseases, ivy poison and other skin affections; 
diseases of the urinary, digestive and reproductive organs; diseases 
peculiar to women, female disorders, dysmenorrhea, leucorrhea, amen
orrhea; high blood pressure; constipation and irregular bowels; kid
ney and gall stones and gall disorders; prostate troubles, chronic in
flammation, enlargement and irritation of the prostate gland; stomach 
disorders and indigestion; chronic sinus infections; diseases of the 
liver; aching joints l lameness; sterility; pyorrhea; hives; obesity; 
and general debility. 

PAR. 6. The acts and practices of the respondents, as hereinabove 
set forth, have the tendency and capacity to, and do, mislead and 
deceive the purchasing public and cause them erroneously to believe 
that the use of said water alone will cure the various diseases, ail
ments, and conditions for which the respondents represent that said 
water is a cure, and cause them, because of said erroneous belief, to 
purchase respondents' said water. As a direct consequence of the 
acts and practices of the respondents, as hereinabove set forth, 
trade in said commerce is unfairly diverted to the respondents from 
their competitors who do not use the acts and practices used by the 
respondents to the substantial injury of such competitors in said 
commerce and to the injury of the public. 

OONCLUSION 

The aforesaid acts and practices of the respondents Capon 'Vater 
Company, Capon Springs Mineral'Water, Inc., and Louis Austin are 
to the prejudice of the public and of respondents' competitors, and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEA.SE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondents, testimony and other evidence taken before Charles F. 
Diggs, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of the said complaint and in 
opposition thereto, briefs filed herein by Edward W. Thomerson, 
counsel for the Commission, ana by Philip ,V. Austin, counsel for 
the respondents, and the Commission having made its findings ns 
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to the facts and its conclusion that the said respondents have violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for otli.er purposes." 

It is ordered, That the respondents, Capon 'Vater Company, a 
corporation, and Capon Springs Mineral 'Vater, Inc., a corporation, 
their officers, directors, agents, and employes, and Louis Austin, in 
connection with the offer for sale, sale, and distribution of the water 
known and described as "Capon Springs water" in interstate com
merce and in the District of Columbia, do forthwith cease and desist 
from representing, directly or by implication, that the use of said 
water alone, either externally or internally, will cure kidney trou· 
bles; kidney pains, nephritis; bladder trouble; gout; rheumatism; 
syphilitic rheumatism; arthritis; neuritis; hyperacidity, uric acid, 
toxic poisons, acid conditions, acid poisons; catarrhal affections of the 
stomach, bowels, organs of respiration, kidneys and bladder; uterine 
catarrh, scrofulosis; diabetes mellitus; diabetes; skin diseases, ivy 
poison and other skin affections; diseases of the urinary, digestive and 
reproductive organs; diseases peculiar to women, female disorders, 
dysmenorrhea, leucorrhea, amenorrhea; high blood pressure; consti· 
pation and irregular bowels; kidney and gall stones and gall dis
orders; prostate troubles, chronic inflammation, enlargement and 
irritation of the prostate gland; stomach disorders and indigestion; 
chronic sinus infections; diseases of the liver; aching joints; lame· 
ness; sterility; pyorrhea; hives; obesity; and general debility. 

It i8 further o-rdered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission n. 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MATTER OF 

DILLING & COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 . 

• 
Docket 2915. Complaint, Aug. 28, 1936-Decision, Jan. 20, 1938 

Where a corporation engaged in manufacture and sale of candy, including 
¥arious packages or assortments which were so packE>d and assembled as 
to Involve use of a lottery scheme when sold and distributed to consumers 
thereof, and which included assortments composed of (1) number of pieces 
of candy, together with number of larger pieces and push card, for sale 
under a plan, and in accordance with said card's explanatory legend, pur· 
suant to which purchaser received, for penny paid, one of smaller pieces 
or one of larger pieces, in accordance with number pushed by chance, and 
purchaser of last push received one of aforesaid larger pieces, and (2) 
number of candy bars, together with box of chocolate and punchboard, for 
sale under a plan, and in accordance with said board's explanatory legend, 
pursuant to which purchaser received one or two additional bars of candy, 
In accordance with number punched by chance, and purchaser of last punch 
received box of candy, and, thereby, value In excess of 5 cents paid, as 
did chance procurers of bars of candy as aforesaid-

Sold to retailers for display and resale to purchasing public in accordance with 
aforesaid sales plans ~;aid assortments, and thereby supplied to and placed 
in the hands of others the means of conducting lotteries in the sale of its 
said products in accordance with aforesaid sales plans, contrary to public 
policy long recognized by the common law and criminal statutes, and to 
an established public policy of the Uniteu States Government, and in com· 
petition with many who, unwilling to offer or sell candy so packed and 
assembled as above described, or otherwise arranged and packed for sale 
to purchasing public, so as to involve a game of chance or any other method 
of. sale contrary to public policy, refrain therefrom; 

With. result that many dealers in and ultimate purchasers of candy were at
tra,cted by its said method and manner of packing same and by element 
of chance involved in sale thereof as above set forth, and thereby induced 
to purchase said candy, thus packed and sold by it, in preference to that 
offered and sold by competitors who do not use same or equivalent methods, 
anu with tendency and capacity, because of said game of chance, to divert 
to it trade and custom from its said competitors as aforesaid, exclude 
from said trade all competitors who are unwilling to and do not use such or 
equivalent method as unlawful, lessen competition in said trade and tend 
to create a monopoly thereof in it and such other distributors as use same 
or equivalent method, deprive purchasing public of benefit of free com· 
petition in trade in question, and eliminate from said trade all actual, 
and exclude therefrom all potential, competitors who do not adopt and use 
such or equivalent method: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Mr. Miles J. Furna8, trial examiner. 
Mr. Henry 0. Lank and 11/r. P. 0. J(ol-in.ski for the Commission. 
Mr. Oren S. Hack, of Indianapolis, Ind., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Dilling & 
Company, a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce as 
"commerce" is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation, organized under the 
laws of Indiana, with its principal office and place of business at 
Dakota and Morris Streets and Chocolate Avenue, in the city of 
Indianapolis, State of Indiana. Respondent is now, and for 13everal 
years last past has been, engaged in the manufacture of candy and 
in the sale and distribution thereof to retail dealers located at points 
in the various States of the United States, and causes said products, 
when so sold, to be transported from its place of business in the city 
of Indianapolis, State of Indiana, to purchasers thereof in other 
States of the United States at their respective places of business, and 
there is now, and has been for several years last past, a course of 
trade and commerce by said respondent in such candy between and 
among the States of the United States. In the course and conduct 
of the said business respondent is in competition with other corpora
tions and with individuals and partnerships engaged in the sale and 
distribution of candy and candy products in commerce between and 
among the various States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to retail dealers 
various packages or assortments of candy, so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. Certain of said packages are hereinafter 
described £or the purpose of ,showing the methods used by respondent, 
but this list is not all inclusive of the various packages, nor does it 
include all the details of the several sales plans which respondent has 
been or is using in the distribution of candy by lot or chance: 
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(a) One of said assortments manufactured and distributed by 
respondent is composed of a number of pieces of candy and a num
ber of large~ pieces of candy, together with a device commonly called 
a push card. The candy contained in said assortment is distributed 
to purchasers in the following manner: 

The push card has a number of partially perforated discs, and 
when a push is made and the disc separated from the card, a legend 
or number is disclosed. Sales are 1 cent each, and the card bears 
statements informing customers and prospective customers that cer
tain specifie(l legends or numbers entitle the purchaser to one of the 
small pieces of candy, and that certain other specified legends or 
numbers entitle the purchaser to one of the larger pieces of candy. 
The purchaser of the last push from said card is also entitled to 
one of the larger pieces of candy. The legends or numbers on the 
discs or pushes are effectively concealed from the purchaser and 
prospective purchaser until a selection has been made and the disc 
separated from the card. The fact as to whether a purchaser re
ceives one of the small bars of candy or one of the larger bars of 
candy for the price of 1 cent is thus determined wholly by lot or 
chance. 

(b) Another assortment manufactured and distributed by re
spondent is composed of a number of bars of candy and a box of 
chocolate, together with a device commonly called a punch board. 
The said bars of candy and box of chocolate are distributed to the 
consuming public by means of said punch board in the following 
manner: 

The bars of candy are offered for sale at a price of 5 cents each. 
Each purchase of a bar entitles the purchaser to one push on the 
punch board. When punch is made from said board, a number is 
disclosed. The numbers begin with 1 and continue to the number 
of punches there are on the board, but the numbers are not arranged 
in numerical sequence. The board bears a statement informing the 
customer as to which numbers receive one or two additional bars of 
candy. The numbers on said board are effectively concealed from 
the purchasers until a selection has been made and the particular 
punch separated from the board. The purchaser qualifying for the 
last punch on the board receives the box of chocolate. The several 
bars of candy and box of chocolate are worth more than 5 cents, and 
a purchaser who obtains one of the numbers calling for additional 
bars of candy, or the box of chocolate, receives the same for the price 
of 5 cents. The bars of candy and the box of chocolate are thus 
distributed from punches on snid board wholly by lot or chance. 

PAR. 3. The retail dealers to whom respondent sells its nssortments 
expose said assortments for sale, and sell said candy to the purchas-
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ing public in accordance with the aforesaid sales plans. Respondent 
thus supplies to and places in the hands of others the means of con
ducting lotteries in the sale of its products in accordance with the 
sales plans hereinabove set forth, with the capacity and tendency of 
inducing purchasers thereof to purchase respondent's said products 
in preference to candy offered for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure (a) larger pieces of candy, (b) additional bars 
of candy, or (c) boxes of chocolate. 

The use by respondent of said method of the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and is 
contrary to an established public policy of the United States. The 
Use by respondent of said method has the dangerous tendency unduly 
to hinder competition or create monopoly in this, to wit: That the 
use thereof has the tendency and capacity to exclude from the branch 
of the candy trade involved in this proceeding competitors who do 
not adopt and use the same method or an equivalent or simqar 
methoa involving the same or an equivalent or similar element of 
chance or lottery scheme. 

'Vherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the pur
chasing public so as to involve a game of chance, and such competi
tors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
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distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi
tors, who do not adopt and use said method or an equivalent method. 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

PAR. 7. The aforementioned method, acts, and practices of the re
spondent are all to the prejudice of the public and of respondent's 
competitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5: of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on August 28, 1936, issued, and on Au
gust 31, 1936, served, its complaint in this proceeding upon the re
spondent, Dilling & Company, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing o:f 
respondent's answer, the Commission, by order entered herein, 
granted respondent's request for permission to withdraw said answer 
and to substitute therefor an amended answer admitting all the ma
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, which 
amended answer was duly filed in the office of the Commission. 
Thereafter this proceeding regularly came on for final hearing before 
the Commission on the said complaint and amended answer; and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent is a corporation, organized under the 
laws of Indiana, with its principal office and place o:f business at 
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Dakota and Morris Streets and Chocolate A venue, in the city of 
Indianapolis, State of Indiana. Respondent is now, and for several 
years last past has been, engaged in the manufacture of candy and 
in the sale and distribution thereof to retail dealers located at points 
in the various States of the United States, and causes said products, 
when so sold, to be transported from its place of business in the city 
of Indianapolis, State of Indiana, to purchasers thereof in other 
States of the United States at their respective places of business. 
There is now, and has bee~ for several years last past, a course of 
trade and commerce by said respondent in such candy between and 
among the various States of the United States. In the course and 
conduct of the said business respondent is in competition with other 
corporations and with individuals and partnerships engaged in the 
sale and distribution of candy and. candy products in commerce be
tween and among the various States of the United States. 

P .AR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to retail dealers 
various packages or assortments of candy, so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

One of said assortments manufactured and distributed by respond
ent is composed of a number of pieces of candy and a number of 
larger pieces of candy, together with a device commonly called a 
push card. The candy contained in said assortment is distributed 
to purchasers in the following manner : 

The push card has a number of partially perforated discs, and 
when a push is made and the disc separated from the card, a legend 
or number is disclosed. Sales are 1 cent each and the card bears 
statements informing customers and prospective customers that cer
tain specified legends or numbers entitle the purchaser to one of the 
small pieces of candy, and that certain other specified legends or 
numbers entitle the purchaser to one of the larger pieces of candy. 
The purchaser of the last push from said card is also entitled to one 
of the larger pieces of candy. The legends or numbers on the discs 
or pushes are effectively concealed from the purchaser and prospec
tive purchaser until a selection has been made and the disc separated 
from the card. The fact as to whether a purchaser receives one of 
the small bars of candy or one of the larger bars of candy for the 
price of 1 cent is thus determined wholly by lot or chance. 

Another assortment manufactured and distributed by respondent is 
composed of a number of bars of candy and a box of chocolate, to
gether with a device commonly called a punch board. The said bars 
of candy and box of chocolate are distributed to the coi1suming public 
by means of said punch board in the following manner: 
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The bars of candy are offered for sale at a price of 5 cents each. 
Each purchase of a bar entitles the purchaser to one push on the 
punch board. When a punch is made from said board, a number is 
disclosed. The numbers begin with 1 and continue to the number 
of punches there are on the board, but the numbers are not arranged 
in numerical sequence. The board bears a statement informing the 
customer as to which numbers receive one or two additional bars of 
candy. The numbers on said board are effectively concealed from 
the purchasers until a selection has been made and the particular 
punch separated from the board. The purchaser qualifying for tha 
last punch on the board receives the box of chocolate. The several 
bars of candy and box of chocolate are worth more than 5 cents each, 
and a purchaser who obtains one of the numbers calling for addi~ 
tional bars of candy, or the box of chocolate, receives th~ same for 
the price of 5 cents. The bars of candy are thus distributed from 
punches on said board wholly by lot or chance. 

PAR. 3. The retail dealers to whom respondent sells its assortments 
expose said assortments for sale, and sell said candy to the purchas~ 
ing public in accordance with the aforesaid sales plan. Respondent 
thus supplies to and places in the hands of others the means of 
conducting lotteries in the sale of its products in accordance with 
the sales plan hereinabove set forth. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure larger pieces of candy or additional bars of candy. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the 1aid 
of said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and 
is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the tend~ 
ency unduly to hinder competition or create monopoly in this, to 
wit: That the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding 
competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent or 
similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale 
or sell candy so packed and assembled as above described, or other~ 
wise arranged and packed for sale to the purchasing public so as 
to involve a game of chance, or any other method of sale that is 
contrary to public policy, and such competitiors refrain therefrom. 
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PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly o£ said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the capacity and tendency to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi
tors, who do not adopt and use said method or an equivalent method. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Dilling & 
Company, are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of Con
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CE..'I.SE .AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the amended 
answer of respondent Dillin(l' & Company, admitting all the mate
rial allegations of th~ compl:int to be true, and waiving the taking 
of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its con
clusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

It u ordered, That the respondent, Dilling & Company, its officers, 
representatives, agents, and employees, in connection with the offer-
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ing for sale, sale, and distribution of candy in interstate commerce 
or in the District of Columbia, do forthwith cease and desist: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may 
be made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a 
lottery, gaming device, or gift enterprise in the sale or distribution 
of the candy contained in said assortments to the public; 

3. Supplying to or placing in the hands of dealers assortments of 
candy together with a device commonly called a push card, or a 
device commonly called a punch board, for use or which may be 
used in distributing or selling the said candy to the public at retail; 

4. Furnishing to dealers a device commonly called a push card, or 
a device commonly called a punch board, either with packages or 
assortments of candy or separately, which push card or punch board 
is to be used or may be used in distributing or selling said candy 
to the public. 

It is fwrther ordered, That the respondent, Dilling & Company, a 
corporation, shall within 30 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist hereinabove set forth. 
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IN THE MATTER OF 

ARABIAN TOILET GOODS COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 . 

Docket 2981. Complaint, Nov. 13, 193,6-Decision, Jan. 20, 1938 

Where a corporation engaged in manufacture, sale, and distribution of face 
powders, skin tonics, and skin crealllS-

(a) Represented, through expression "CERTIFIED COSMETICS" displayed 
on labels of practically all of its products, that its said cosmetics had been 
certified by some governmental or official authority; 

(b) Represented, through such expressions on labels of its "Wrinkle Eradi· 
cator" or "'Vrinkle Creme" as "Combined with lOOo/0 Pure Turtle Oil" or 
"Combined with pure turtle oil," and "Rejuvenates the skin and removes 
lines and wrinkles * • •," and "Will soften and nourish the skin. 
• • • ," that its said skin cream, as thus variously designated, had such 
qualities or properties and would accomplish said results, and contained 
turtle oil ; and 

(c) Represented, through sales girls or demonstrators employed by it for such 
purposes at appropriate places in department stores lwndling its said 
products, that its said "Wrinkle Creme" was guaranteed by the United 
States Government to contain pure turtle oil, and that such oil had been suc
cessfully used by the Government in removing scar tissue and wrinkles from 
wounded soldiers, and that use thereof was indorsed by the Government as 
a skin food and rejuvenator; 

Facts being products in question had not been certified in any respect by any 
government or official authority, said cream would not rejuvenate the skin 
or nourish the same, or remove or eradicate wrinkles and lines, and did 
not contain turtle oil, and had not been guaranteed by the Government as 
so doing, and such oil had not been successfully used thereby as above 
represented, and Government had not indorsed use thereof as aforesaid, 
and use of creams or oils, notwithstanding certain temporary effects, cannot 
eliminate or eradicate lines and wrinkles or accomplish other results as 
aforesaid represented ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that its said cosmetics had been certified as above set 
forth, and that its said "Wrinkle Creme" was composed as above claimed, 
nnd would accomplish results as above speciiied, and had been guaranteed 
by the Government to contain pure turtle oil, successfully used and indorsed 
by said Government as aforesaid, and with result, further, that puulic, 
acting under mistaken and erroneous beliefs induced by such false and 
misleading statements and representations, purchased substantial volume of 
its said products and trade was unfairly diverted to it from competitors 
likewise engaged in manufacture, sale and distribution, or in sale and 
distribution, of cosmetics, and who truthfully represent the character and 
nature of their products and the efficacy and beneficial value thereof: 

Jleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Mr. John L. Hornor, trial examiner. 
J.l!r. DelVitt T. Puckett for the Commission. 

~6F. T. C. 

Moody, Eberle, Dierssen & Crane, of Chicago, Ill., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Arabian 
Toilet Goods Company, a corporation, hereinafter referred to as 
respondent, has been, and is now, using unfair methods of competi
tion in commerce, as "commerce" is defined in said act, and it appear
ing to the said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Arabian Toilet Goods Company, is a 
corporation, organized in 1923, and doing business under the laws 
of the State of Illinois, having its principal office and place of busi
ness at 225-227 West Huron Street, Chicago, Ill. 

Respondent is now, and for several years last past has been, en
gaged in the manufacture and sale of cosmetics to the purchasing 
and consuming public located in various States of the United States 
and in the District of Columbia. Respondent now causes, and :for 
several years last past has caused, its products, when sold by it, to be 
shipped from its place of business in Chicago, Ill., to the purchasers 
thereof, located in the various States of the United States, and in 
the District of Columbia. There is now, and has been for several 
years last past, a constant current of trade and commerce, by the 
respondent, in cosmetics, between and among the various States of 
the United States, and in the District of Columbia. 

Respondent is, and for several years last past has been, in sub
stantial competition with other corporations, individuals, firms, and 
partnerships, engaged in the sale of cosmetics in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent offers for sale and sells its cosmetics, 
some of which are labeled as follows: 

WRINKLE CREl\IE 

Combined with pure turtle oil. \Viii soften and nourish the skin. Ll'ave on 
over night. It skin is abnormally dry and wrinkled, use "\Vrinkle Creme and 
:Muscle Oil mixed." 
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"ARABIAN WRI~KLE ERADICATOR 

Combined With 

100% Pure Turtle Oil 

443 

Rejuvenates the skin and removes Jines and wrinkles around the eyes, throat, 
and mouth. First cleanse with Arabian Cleansing Cream, then apply Arabian 
Wrinkle Eradicator, leaving it on over night. Arabian Muscle Oil may be 
applied to give added strength unll nourishment to the tissues." 

In truth and in fact, the products so described and represented do 
not possess such properties as to nourish or rejuvenate the human 
skin, and neither will they eradicate wrinkles or give strength and 
nourishment to the tissues. 

PAR. 3. Said respondent, acting through its duly authorized dem
onstrators and saleswomen whom it employs to display, demonstrate 
and sell its products in department stores, stated and represented to 
customers and prospective customers that its "Arabian \Vrinkle 
Creme" is guaranteed by the United States Government to contain 
pure turtle oil; that such oil has been successfully used by the Gov
ermnent in removing scar tissue and wrinkles from wounded sol
diers; and that the use of this ingredient is endorsed by the United 
States Government as a skin food and rejuvenator. . 

In truth and in fact, the United States Government has not used 
turtle oil in the manner described, and has not given any such guar
anty or indorsement. The amount of turtle oil forming the fatty 
content of said product was not substantial nor sufficient to warrant 
~he marking, branding, or representation of said product as contain
Ing "100% Turtle Oil." 

PAR. 4. Said respondent further caused the words "Certified Cos
metics'' to appear prominently on the labels affixed to the containers 
in which certain of its products were packed, sold, and distributed, 
as well as on the front page of price lists and other advertising l~t
erature distributed to purchasers and prospective purchasers wherem 
its products were sold. 

In truth and in fact, said products were not certified, either as to 
their purity or in any other respect by any Government or other 
official authority. 

PAR. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and does mislead a substantial portion of the purchas
ing public into the erroneous belief that such representations are 
true and into the purchase of substantial quantities of said cos
metics from respondent on account of such erroneous belief. Tlwre 
are among the competitors of respondent, as mentioned in parngrnph 
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1 hereof, manufacturers and distributors of cosmetics who do not 
misrepresent the therapeutic qualities of their products, or otherwise 
publish claims for their products which are untrue, who likewise ad
vertise, sell, and distribute their cosmetics among the various States 
of the United States and in the District of Columbia. By the repre
sentations aforesaid, trade is unfairly diverted to respondent from 
such competitors, thereby substantial injury is being, and has been, 
done by respondent to competition in commerce as herein set out. 

PAR. 6. The above alleged acts and practices of respondent are all 
to the "injury and prejudice of the public and respondent's com
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes," approved September 26, 
1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on November 13, 1936, issued, and 
on November 17, 1936, served, its complaint in this proceeding upon 
respondent, Arabian Toilet Goods Company, Inc., a corporation, 
charging it with the use of unfair methods of competition in com
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondent's answer thereto, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by De vVitt T. Puckett, attorney :for the 
Commission, and in opposition to the allegations of the complaint 
by George J. Crane, attorney :for the respondent, before John L. 
Hornor, an examiner of the Commission theretofore duly desig
nated by it; and said testimony and other evidence were duly re
corded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis
sion on the said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition 
thereto (no oral argument having been requested); and the Com
mission having duly considered the matter and being now :fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 



ARAlliAN TOILET GOODS CO., INC. 445 

441 Findings 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Arabian Toilet Goods Company, 
Inc., is an Illinois corporation organized on August 3, 1923. Its 
principal office and place of business are at 225-227 'Vest Huron 
Street, Chicago, Ill. It is engaged in the manufacture, sale, and 
distribution of cosmetics such as face powder, skin tonics and skin 
erea.ms. 

Respondent's cosmetics are manufactured at its place of business 
in Chicago, Ill., and distributed through department and drug stores 
throughout the United States. When orders are received for re
spondent's cosmetics, it causes them to be shipped from its place of 
business at Chicago, Ill., to the purchasers thereof located at vari
ous points in the States of the United States other than the State 
of Illinois. Since the date of incorporation, the respondent has 
maintained a course of trade in said products, in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

At all times since respondent entered into said businss, it has 
been in substantial competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution, 
or in the manufacture, sale, and distribution, of cosmetics in com
merce among and between the several States of the United States 
and in the District of Columbia. 

PAR. 2. Respondent has advertised, and is now advertising, its 
eosmetics by means of labels attached to containers in which its 
products are packed, by sales talks, and by advertisements in daily 
newspapers having an interstate circulation. Until the early part 
of 1936, the front label of one of respondent's skin creams read 
as follows: 

ARABIAN 
WRINKLE ERADICATOR 

The back label of said cream read as follows : 

ARABIAN WRINKLE ERADICATOR 
Combined with 

lOOo/o Pure Turtle Oil 
Rejuvenates the skin and 
removes lines and wrinkles 
around the eyes, throat and 
mouth.- • • • 

The front label in current use on said cream reads: 
ARABIAN 

CERTIFIED COSMETICS 

160451m--39--voL.2~31 
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The back label in current use on the cream reads as follows : 
WRINKLE CREME 

Combined with pure turtle oil. Will 
soften and nourish the skin. • • • 

The expression "Certified Cosmetics" appears on the labels used on 
practically all of respondent's products. 

The above statements serve as representations to purchasers and 
prospective purchasers and to the public generally that respondent's 
cosmetics have been certified by some governmental or official 
authority; that its skin cream, now designated Wrinkle Creme, will 
rejuvenate the skin and remove or eradicate wrinkles and lines; 
that said creme contains turtle oil and will nourish the skin. 

One of respondent's methods of selling its products is through sales 
girls or demonstrators employed by respondent on a salary or com
mission basis. These sales girls or demonstrators occupy booths at 
appropriate places in the department stores which handle respondent's 
products. At these booths, the sales girls demonstrate and promote 
the sales of respondent's cosmetics. In promoting the sale of respond
ent's cosmetics, said demonstrators and sales girls have represented to 
purchasers and prospective purchasers (1) that respondents 'Vrinkle 
Creme was guaranteed by the United States Government to contain 
pure turtle oil; (2) that such oil has been successfully used by the 
United States Government in removing scar tissue and wrinkles from 
wounded soldiers; and (3) that the use of said turtle oil is endorsed 
by the United States Government as a skin food and rej uvenator. 

PAR. 3. Respondent's skin creme, now labeled 'Vrinkle Creme, con
tains white wax, spermacetti, anhydrous lanolin, cocoa butter, water, 
liquid petrolatum, perfume oil, and coloring. At one time said creme 
contained turtle oil, 1 to 2 percent; aquaphill, 2¥2 to 5 percent; cocoa. 
butter, 2 to 2¥2 percent; beeswax, 45 to 46 percent; spermacetti, 45 to 
46 percent; and mineral oil. 

Based upon the testimony and other evidence in this record, it is 
found that respondent's products have not been certified in any respect 
by any government or official authority; respondent's 'Vrinkle Creme 
will not rejuvenate the skin and remove or eradicate lines and 
wrinkles; it will not nourish the skin; and it does not now contain 
turtle oil. The United States Government has not guaranteed that 
l'espondent's ·wrinkle Creme contains pure turtle oil. Turtle oil has 
not been successfully used by the United States Government in remov
ing scar tissue and wrinkles from wounded soldiers and the use of 
turtle oil is not endorsed by the United States Government as a skin 
food or as a rejuvenator. The skin obtains its food or is nourished by 
the blood stream as are the other parts of the body and, although the 
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use of creams or oils may tend to temporarily soften the skin and make 
lines and wrinkles less noticeable in some instances, nevertheless, they 
cannot be eliminated or eradicated thereby. Scars, especially super
ficial ones, can be made less noticeable through use of creams, oils, heat, 
and massage but they cannot be entirely eliminated by these treat
ments. The accepted specific treatment for removal of scars is 
surgery. 

PAR. 4. The use by respondent of the representations set forth above 
in its advertising literature and by its sales persons has had, and now, 
has, the capacity and tendency to mislead and deceive, and has misled 
and deceived, a substantial portion of the purchasing public into the 
erroneous beliefs that respondent's cosmetics have been certified by 
some governmental or other official authority; that its facial cream 
designated "Wrinkle Creme will eradicate or remove wrinkles and lines 
from the skin; that said Wrinkle Creme contains turtle oil and will 
nourish the skin; that said 'Vrinkle Creme has been guarantel'd by the 
United States Government to contain pure turtle oil; that such oil 
~as been successfully used by the United States Government in remov
Ing scar tissue and wrinkles from wounded soldiers; and that the use 
of said turtle oil is endorsed by the United States Government as a 
skin food and rejuvenator. Acting under the mistaken and erroneous 
beliefs induced by the false and misleading statements and representa
tions above referred to, the public has purchased a substantial volume 
of respondent's said products with the result that trade has been 
unfairly diverted to the respondent from its competitors likewise en
gaged in the manufacture, sale, and distribution, or in the sale and 
distribution of cosmetics who truthfully represent the character and 
nature of their cosmetics and the efficacy and beneficial value of their 
respective products. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Arabian Toilet 
Goods Company, Inc., a corporation, are to the prejudice of the public 
and of respondent's competitors, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled, "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
respondent, testimony, and other evidence taken before John L. 
Hornor, an examiner of the Commission theretofore duly designated 
by it, in support o:f the allegations of said complaint and in opposi
tion thereto, and briefs in support of the complaint and in opposition 
thereto (no oral argument having been requested), and the Com
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con
gress approved September 26, 1914, entitled, "An Act to create a 
Federal Trade Commission, to define its powers and duties, and :for 
other purposes." 

It i8 ordered, That the respondent, Arabian Toilet Goods Company, 
Inc., a corporation, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale, and distribution of cos
metics in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing: 

1. That its cosmetics have been certified by any governmental 
or official authority; 

2. That its skin cream now designated as ·wrinkle Creme, or any 
other cream containing substantially the same ingredients or possess
ing the same properties, sold under that name or any other name 

(a) Will nourish or rejuvenate the skin; 
(b) 'Vill remove wrinkles and lines from the skin; 
(c) Contains turtle oil or is guaranteed by the United States 

Government to contain pure turtle oil; 

3. That turtle oil has been successfully used by the United States 
Government in removing scar tissue and wrinkles from wounded 
soldiers; 

4. That the use of turtle oil has been endorsed or approved by 
the United States Government as a skin food and rejuvenator. 

It i8 further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and fom1 in which it 
has complied with this order. 
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IN THE MATTER OF 

NATIONAL CANDY COMPANY, INC., IN ITS OWN NAME 
AND RIGHT, .AND TRADING AS PAN CONFECTION 
FACTORY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Dof'ket 1802. Complaint, Apr. 9!.2, 1931 1-Decisi{)n, Jan. ~2, 1938 

Where a corporation engaged in manufacture and sale of candies, including 
assortments which were so packed and ai"seml.Jled as to involve use of a 
lottery scheme when sold and distributed to consumers thereof, and which 
were composed of (1) number of 2-for-a-penny pieces of chocolate covered 
candies of uniform size and shape, together with certain other articles of 
merchandise to be given as prizes to purchasers procuring, by chance, one 
of a relatiYely few of sald uniform pieces, colored center of which differed 
from that of majority, and to purchaser of last of such uniform pieces in 
assortment, and together with, also, explanatory display card for retailers' 
use, and of (2) number of chocolate-covered candy malted milk balls, to
gether with push card, for sale under a plan, and in accordance with said 
card's explanatory legend, pursuant to which purchaser received, for penny 
paid, and In accordance with number pushed by chance, one or more of said 
malted milk ball~. up to 20, and pursuant to which, further, purchaser of 
last push in first 3 of board's 4 sections received 5 of such balls and pur
chaser of last push received 15-

Sold to wholesalers, jobbers, and retailers, for display and resale to purchasing 
public in accordance with aforesaid sales plans, said assortments, and 
thereby supplied to and placed in the bands of others means of conducting 
lotteries in the sale of its products, in accordance with aforesaid sales 
plan, contrary to public policy long recognized by the common law and 
criminal statutes and to au established public policy of the United States 
Government, and in competition with many who, unwilling to offer or sell 
candy so packed and assembled as above described, or otherwise arranged 
and packed for sale to purchasing public, as to involve a game of chance 
or any other method of sale contrary to public policy, refrain therefrom; 

With result that many dealers in and ultimate purchasers of candy were at
tracted by its said method and manner of packing same and by element of 
chance involved in sale thereof as above set forth, and tllet·eby induced to 
purchase said candy, thus packed and sold by it, in preference to that 
offered and sold by said competitors who do not use same or equivalent 
methods, and with tendency and capacity, because of said game of chance, 
to divert to it trade and custom from its said competitors as aforesaid, 
exclude from said trade all competitors who are unwilling to and do not 
use such or equivalent method as unlawful, lessen competition therein and 

'Amrn<Jed and supplemental complaint. Original findings and order ln tbls matter on 
.Aprn 3, 1934 (18 F. T. C. 282), were vacated and set aslde by order of April 21, 1937. 
See 24 F. T. C. 1395. 
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tend to create monopoly thereof in it and such other distributors as use 
same or equivalent method, deprive purchasing public of benefit of free 
competition in trade in question, and eliminate from said trade all actual, 
and exclude therefrom all potential, competitors who do not adopt and use 
such or equivalent methods : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition, 

Before iJfr. Miles J. Furnas, trial examiner. 
Mr. HennJ 0. Lank for the Commission. 
Lowenhaupt, Waite &: Stolar, of St. Louis, Mo., for respondent. 

AMENDED AND SUPPLEMENTAL CoMPLAINT 

Whe1•eas, The Federal Trade Commission did heretofore, to wit, 
on April 30, 1930, issue its complaint herein, charging and alleging 
that respondent herein was and had been guilty of unfair methods 
of competition in interstate commerce within the intent and mean
ing of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes"; and 

Whereas, This Commission having reason to believe that respond
ent herein has been and is using unfair methods of competition in 
commerce as "commerce" is defined in said act, other than and in 
addition to those in relation to which the Commission issued its com
plaint as aforesaid, and it appearing to said Commission that a fur
ther proceeding by it in respect thereof would be in the public 
interest; 

Now, therefore, Acting in the public interest pursuant to the pro
visions of the Act of September 26, 1914, aforesaid, the Federal 
Trade Commission charges that the National Candy Company, Inc., 
has been and now is using unfair methods of competition in com
merce, as "commerce" is defined in said act, and states its charges in 
that respect as follows: 

PAR..-\GRAPH 1. Respondent is a corporation organized under the 
laws of the State of New Jersey, with its principal office and place of 
business located at 208 North Broadway, in the city of St. Louis, 
State of Missouri, and with a place of business located at 341 'Vest 
Erie Street, in the city of Chicago, State of Illinois. Respondent 
conducts its business from its principal office and place of business in 
St. Louis, 1\Io., as the National Candy Company, Inc., and it does 
business at its Chicago office and place of business as the Pan Con
fection Factory, National Candy Company, Inc. 

Respondent is now, and :for several years last past has been, en
gaged in the manufacture of candies and in the sale and distribution 
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thereof to wholesale dealers and jobbers and to retail dealers located 
at points in the various States of the United States. It causes said 
Products when sold to be transported from its principal place of busi
ness in the city of St. Louis, State of Missouri, and from its place of 
business in the city of Chicago, State of Illinois, to the purchasers 
thereof in the State of .Missouri and in the State of Illinois and in 
other States of the United States at their respective places of business. 
There is now, and has been for several years last past, a course of trade 
and commerce by said respondent in such candy between and among 
the States of the United States. In the course and conduct of said 
b~siness, respondent is in competition with other corporations and 
'~1th individuals and partnerships engaged in the sale and distribu
tion of candy in commerce between and among the various States of 
the United States. · 

PAR. 2. In the course and conduct of its businss, as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale dealers 
and jobbers and to retail dealers assortments of candy so packed and 
assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. 

(a) One of said assortments is composed of a number of pieces of 
-choco]ate,covered candies of uniform size and shape, together 'with 
-certain other articles of merchandise, which other articles of merchan-
dise are to be given as prizes to purchasers of said chocolate,covered 
-candies in the following manner: 

The majority of said chocolate-covered candies of unifonn size and 
shape have centers of the same color, but a small number thereof 
have centers of a different color. The said pieces of candy of uniform 
size and shape retail at the price of 2 for 1 cent, but the purchaser who 
Procures one of said candies having a center of a color different from 
the majority of said candies is entitled to receive, and is to be given 
free of charge, one of the said other articles of merchandise herein
before referred to. The purchaser of the last piece of chocolate
covered candies of uniform size and shape is entitled to receive, and 
is to be given free of charge, one of the other articles of merchandise. 
The color of the center of said pieces of chocolate-covered candy is 
effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the piece of candy broken open. 
TJ1e aforesaid purchasers of said candies who procure a piece of candy 
having a center colored differently from the majority and the pu·r
chaser of the last piece of candy in said assortment are thus to procure 
one of the other articles of mercl1andise wholly by chance. 

Respondent fumishes to said wholesale dealers and jobbers and to 
retail dealers with each of said assortments a display card to be used 
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by the retail dealer in offering said candies for sale to the public, 
which display card bears a legend or statement informing the pros
pective purchaser that the candy contained in said assortment is being 
distributed in accordance with the above-described sales plan. 

(b) Another assortment manufactured and distributed by respond
ent is composed of a number of chocolate-covered enndy malted-milk 
balls, together with a device commonly called a "push card." The 
candy contained in said assortment is distributed to the consuming 
public by means of the said push card in the following manner: 

The push card has a number of partially perforated disks, and the 
said disks are arranged on said card in four sections. Concealed within 
each of said disks is a legend. Sales are 1 cent each, and the card 
has statements or legends at the top thereof stating that certain spec
ified legends entitled the purchaser to 1 of said chocolate-covered 
malted-milk balls; that certain other specified legends entitled the 
purchaser to 2 of said candy balls; others to 3 candy balls; others to 
5 candy balls; others to 6 candy balls; others to 8 candy balls; others 
to 10 candy balls; and others to 20 candy balls. The card also bears 
statements or legends stating that the last play in each of the first 3 
sections completed receives 5 balls. The last play on the card receiveS 
15 balls. The statements or legends in said partially perforated disks 
are effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the disk separated from the card. 
The fact as to whether a purchaser receives 1, 2, 3, 5, 6, 8, 10, 15, or 20 
of said chocolate-covered malted-milk balls is thus determined wholly 
by lot or chance. 

PAR. 3. The wholesale dealers and jobbers to whom respondent 
sells its assortments of candy resell the same to retail dealers, and 
said retail dealers and the retail dealers to whom respondent sells 
direct expose said assortments for sale and sell the same to the pur
chasing public in accordance with the aforesaid sales plans. Re
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of its products in ac~ordance with 
the sales plans hereinabove set forth. Such sales plans have the 
capacity and tendency of inducing purchasers thereof to purchase 
respondent's said candy in preference to candy offered for sale and 
sold by its competitors. 

PAR. 4. The sale of candy to the purchasing public in the manner 
above alleged involves a game of chanc(! or the sale of a chance to pro
cure (a) another article of merchandise; or (b) additional chocolate
covered malted-milk balls. 

The use by respondent of said methods in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
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said methods, is a practice of the sort which the common law and 
-criminal statutes have long deemed contrary to public policy, and is 
·contrary to an established public policy of the Government of the 
United States. The use by respondent of said methods has the tend
€ncy unduly to hinder competition or create monopoly in this, to wit: 
That the use thereof has the tendency and capacity to exclude from 
the candy trade competitors who do not adopt and use the same 
methods or equivalent or similar methods involving the same or an 
-equivalent or similar element of chance or lottery scheme. 
• Many persons, firms, and corporations who make and sell candy 
ln competition with respondent, as above alleged, are unwilling to 
Qffer for sale or sell candy so packed and assembled as above al
leged, or otherwise arranged and packed for sale to the purcl1asing 
public so as to involve a game of chance, and such competitors 
refrain therefrolll. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
:attracted by respondent's said methods and manner of packing said 
~andy and by the element of chance involved in the sale thereof in the 
manner above described, and are thereby induced to purchase said 
~andy so packed and sold by respondent in preference to candy 
Qffered for sale and sold by said competitors of respondent who do'not 
nse the same or equivalent methods. The use of said methods by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or equivalent methods; to exclude 
from said candy trade all competitors who are unwilling to and who 
<lo not use the same or equivalent methods because the same are 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of sa.id candy trade in respondent and in such 
other distributors of candy as use the same or equivalent methods; 
a.nd to deprive the purchasing public of the benefit of free competi
tion in said candy trade. The use of said methods by respondent 
has the tendency and capacity to eliminate from said candy trade 
nll actual competitors, and to exclude therefrom all potential com
petitors who do not adopt and use said methods or equivalent 
lnethods. 

PAn. 6. The aforementioned methods, acts, and practices of re
f>pondcnt are all to the prejudice of the public and of respondent's 
~ompetitors, as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, ap
Proved September 26, 1914, entitled "An Act to create a Federal 
'l'rade Commission, to define its powers and duties, and for other 
Purposes." 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "A:q Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on April 30, 1930, issued and served its 
complaint in this proceeding upon the respondent, National Candy 
Company, Inc., a corporation, in its own name and right and trading 
as Pan Confection Factory, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. Thereafter, on April 22, 1937, the Commission issued 
and served its amended and supplemental complaint on the respond
ent, charging it with the use of unfair methods of competition in c.om
merce other than and in addition to those in relation to which the 
Commission issued its complaint on April 30, 1930, as aforesaid. 
After the issuance of said complaint and the filing of respondent's 
answer, the Commission, by order entered herein, granted respond
ent's request for permission to withdraw said answer and to substitute 
therefor an amended answer admitting all the material allegations 
of the amended and supplemental complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
which amended answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said amended and supplemental complaint 
and amended answer; and the Commission having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent is a corporation organized under the 
laws of the State of New Jersey, with its principal office and place 
of business located at 208 North Broadway, in the city of St. Louis, 
State of Missouri, and with a place of business located at 34:1 West 
Erie Street, in the city of Chicago, State of Illinois. Respondent 
conducts its business from its principal office and place of business 
in St. Louis, l\Io., as the National Candy Company, Inc., and it does 
business at its Chicago office and place of business as the Pan Con
fection Factory, National Candy Company, Inc. 

Respondent is now, and for several years last past has been, en
gaged in the manufacture of candies and in the sale and distribution 
thereof to wholesale dealers and jobbers and to retail dealers located 
at points in the various States of the United States. It causes said 
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products when sold to be transported from its principal place of 
business in the city of St. Louis, State of Missouri, and from its 
place of business in the city of Chicago, State of Illinois, to the 
purchasers thereof in the State of Missouri and in the State of 
Illinois and in other States of the United States at their respective 
places of business. There is now, and has been for several years 
last past, a course of trade and commerce by said respondent in such 
candy between and among the States of the United States. In the 
course and conduct of said business, respondent is in competition 
with other corporations and with individuals and partnerships en
gaged in the sale and distribution of candy in commerce between 
and among the various States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale dealers 
and jobbers and to retail dealers assortments of candy so packed 
and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. 

(a) One of said assortments is composed of a number of pieces of 
chocolate-covered candies of uniform size and shape, together with 
certain other articles of merchandise, which other articles of mer
chandise are to be given as prizes to purchasers of said chocolate
covered candies in the following manner : 

The majority of said chocolate-covered candies of uniform size 
and shape have centers of the same color, but a small number thereof 
have centers of a different color. The said pieces of candy of uni
form size and shape retail at the price of 2 for 1 cent, but the 
purchaser who procures one of said candies having a center o£ a 
color different from the majority of said candies is entitled to re
ceive, and is to be given free of charge, one of the said other articles 
of merchandise hereinbefore referred to. The purchaser of the last 
Piece o£ chocolate-covered candies of uniform size and shape is 
entitled to receive, and is to be given free of charge, one of the other 
articles of merchandise. The color of the center of said pieces of 
chocolate-covered candy is effectively concealed from purchasers and 
Prospective purchasers until a selection has been made and the piece 
of candy broken open. The aforesaid purchasers of said candies 
Who procure a piece of candy having a center colored differently 
from the majority in said assortment are thus to procure one of 
the other articles of merchandise wholly by chance. 

Respondent furnishes to said wholesale dealers and jobbers and to 
retail dealers with each of said assortments a display card to be 
Used by the retail dealer in offering said candies for sale to the 
Public, which display card bears a legend or statement informing 
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the prospective purchaser that the candy contained in said assort
ment is being distributed in accordance with the above described 
sales plan. 

(b) Another assortment manufactured and distributed by re
spondent is composed of a number of chocolate-covered candy 
malted-milk balls, together with a device commonly called a "push 
card." The candy contained in said assortment is distributed to the 
consuming public by means of the said push card in the following 
manner: 

The push card has a number of partially perforated disks, and the 
said disks are arranged on said card in four sections. Concealed 
within each of said disks is a legend. Sales are 1 cent each, and 
the card has statements or legends at the top thereof stating that 
certain specified legends entitle the purchaser to 1 of said chocolate
covered malted-milk balls; that certain other specified legends entitle 
the purchaser to 2 of said candy balls; others to 3 candy balls; others 
to 5 candy balls; others to 6 candy balls ; others to 8 candy balls; 
others to 10 candy balls; and others to 20 candy balls. The card 
also bears statements or legends stating that the last play in each 
of the first three sections completed receives 5 balls. The last play 
on the card receives 15 balls. The statements or legends in said 
partially perforated disks are effectively concealed from purchasers 
and prospective purchasers until a selection has been made and the 
disk separated from the card. The fact as to whether a purchaser 
receives 1, 2, 3, 5, 6, 8, 10, 15, or 20 of said chocolate-covered malted
milk balls is thus determined wholly by lot or chance. 

PAR. 3. The wholesale dealers and jobbers to whom respondent 
sells its assortments, resell said assortments to retail dealers, and said 
retail dealers, and the retail dealers to whom respondent sells direct, 
expose said assortments for sale, and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth. 

PAn.. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure a number of pieces of candy, or other articles of 
merchandise. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method is a practice of the sort which the common law and 
criminal statutes have long deemed. contrary to public policy; and is 
contrary to an established public policy of the Government of the 
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United States. The use by respondent of said method has the tend
ency unduly to hinder competition or create monopoly in this, 
to wit; that the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding com
petitors who do not adopt and use the same method or an equivalent 
or similar method involving the same or an equivalent or simllar 
element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale or 
sell candy so packed and assembled as above described, or otherwise 
arranged and packed for sale to the purchasing public so as to 
involve a game of chance, or any other method of sale that is con
trary to public policy, and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to dinrt to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is un
lawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has the 
capacity and tendency to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors, who 
do not adopt and use said method or an equivalent method. 

CONCLUSION 

The aforesaid acts and practices of the respondent, National Candy 
Company, Inc., a corporation, in its own name and right and trading 
as Pan Confection Factory, are to the prejudice of the public and of 
respondent's competitors, and constitute unfair methods of compe
tition in commerce, within the intent and meaning of Section 5 of 
an Act of Congress, approved September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis~ 
sion upon the amended and supplemental complaint of the Commission 
and the amended answer of respondent, National Candy Company, 
Inc., a corporation, trading in its own name and right and trading as 
Pan Confection Factory, admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

It i8 ordered, That the respondent, National Candy Company, Inc., 
a corporation, trading in its own name and right and trading as Pan 
Confection Factory, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale and distribution of candy 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist : 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means o£ a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands o£ dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a lottery, 
gaming device or gift enterprise in the sale or distribution o£ the 
candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size and 
shape having centers of different colors together with larger pieces of 
candy or other articles of merchandise which said larger pieces of 
candy or other articles of merchandise are to be given as prizes to the 
purchaser procuring a piece of candy having a center of a particular 
color. 

4. Supplying to or placing in the hands of dealers assortments of 
candy together with a device commonly called a push card, or a device 
commonly called a pnnchboard, for use or which may be used in dis~ 
tributing or selling the said candy to the public at retail; 

5. Furnishing to dealers a device commonly called a push card, or 
a device commonly called a punchboard, either with packages or 
assortments of candy or separately, which push card or punchboard 
is to be used or may be used in distributing or selling said candy to 
the public. 
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It is fwther order-ed, That the respondent, National Candy Com
pany, Inc., a corporation, in its own name, and right and trading as 
Pan Confection Factory, shall within 30 days after service upon it 
of this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

ABRAHAM & STRAUS, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEP1'. 26, 1914 

Docket 3159. Complaint, June 23, 1937-Decision, Jan. 22, 1938 

Where a corporation engaged in operation of department store and in sale and 
distribution therefrom of women's we'Rrlng apparel, pillows, and other 
allied products, to members of the purchasing public in various States and 
in the District of Columbia, in substantial competition with others engaged 
in similar sale and distribution of such products; in advertising its said 
merchandise in newspapers having interstate circulation-

(a) Made use of such words as "silk," "heavy silk," "pure silk prints," "im
ported silks," "muffler silks," and "silk jerseys," in representing, designating, 
and referring to certain p!llows and items of women's wearing apparel; and 

(b) Made use of words "crepe" or "t'Rffeta" in designating, describing or re
ferring to pillows, dress goods, and other items as aforesaid, without other 
modifying word as descriptive of fiber of which made; 

Notwithstanding fact said various products, thus advertised and offered, were 
not composed of silk, product of cocoon of silkworm, as long definitely 
understood in mind of retail dealers and comsuming public from word 
"silk," products of which have long held and still hold great public esteem 
and confidence for their preeminent qualities, and as understood from 
words "taffeta" or "crepe" without descriptive qualification, as meaning 
one of terms applied to fabrics resulting from different types of weaving 
silk fiber 'and fabric made from cocoon of silkworm, and, as commonly 
known and understood by public generally, silk ; 

With capacity and tendency to mislead and deceive portion of purchasing pub
lic into erroneous belief that such articles were made of silk, and to 
cause them to purchase said articles by reason thereof, nnd tQ unfairly 
divert trade to it from competitors aforesaid; to the substantial injury 
of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before JJ!r. W. W. Sheppard, trial examiner. 
AIr. Astor H ogg for the Commission. 
Proskauer, Rose & Paskus, of New York City, for respondent. 

CO:;\IPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember. 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission having reason to believe that Abra
ham and Straus, Inc., a corporation, hereinafter referred to as 
respondent, has been and now is using unfair methods of competi-
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tion in commerce, as "commerce" is defined in said act, and it appear
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

PARAGR.\PII 1. Respondent, Abraham and Straus, Inc., is a corpora
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York with its office and principal place 
of business located at Fulton and Hoyt Streets in the city of Brook
lyn in said State. It is now, and for many years last past has been, 
engaged in the business of operating a department store from which 
it sells and distributes women's wearing apparel, pillows, and other 
allied products. It sells, and has sold and distributed, such articles 
of merchandise to members of the purchasing public located in the 
various States of the United States and in the District of Columbia. 
It causes, and during the time herein mentioned has caused, its said 
articles of merchandise, when sold, to be shipped from its place of 
business in Brooklyn, N. Y., to the purchasers thereof located in the 
various States of the United States other than the State of New 
York. There is now, and has been at all times mentioned herein, a 
constant current of trade and commerce by said respondent in said 
merchandise so sold by it between and among the various States of 
the United States. Respondent is now, and at all times herein tl1en
tioned has been, in substantial competition with other corporations 
and with persons, firms, and partnerships engaged in the sale and 
distribution of pHlows, women's wearing apparel, and other allied 
products in commerce between and among the various States of the 
United States and in the District of Columbia. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 herein, respondent, in soliciting the sale of and selling 
said merchandise, caused, and now causes, advertising matter to be 
inserted in newspapers having an interstate circulation. In said 
advertising matter certain pillows were, and are, represented, desig
nated, and referred to as ''silk" and as "heavy silk." In such adver
tising matter certain items of women's wearing apparel were adver
tised, designated, and referred to as "seraceta taffeta," "pure dye, 
pure silk prints * * * many copies of imported silks * * * 
Washable crepes * * * muffler silks * * * and silk jerseys." 

Such statements and representations on the part of respondent 
serve as representations to members of the public that such products 
so advertised and offered for sale were silk products. The repre
sentations hereinabove set forth are, and were, grossly false and mis
leading in that said pillows and items of wearing apparel so repre
sented, designated, and referred to are not, and were not, compose1l 

160451m-39-vor.. 20---32 
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of silk, the product of the cocoon of the silkworm, but were com
posed of materials other than silk. 

PAR. 3. The word "silk" for many years last past has had, and 
still has, in the mind of the consuming public, a definite and specific 
meaning, to wit: The product of the cocoon of the silkworm. Silk 
products for many years have held and still hold great public esteem 
and confidence for their preeminent qualities. Silk fiber has long 
been woven into a variety of fabrics. A variety of distinctive terms 
have been applied to the fabrics resulting from different types o:f 
weaving of silk fiber. Pillows, dress goods, and other items of 
women's wearing apparel, designated, described, or referred to as 
"silk," "heavy silks," "seraceta taffeta,'' "pure dye," "pure silk," 
"imported silks," "washable crepes," "mufRer silks," and "silk jerseys" 
have been for a long time, and at the present time still are, associated 
in the public mind with a fabric made from the cocoon of the silk
worm, commonly known and understood by the public as "silk." 

PAR. 4. The use by respondent of the representations set forth 
herein have had, and now have, the capacity and tendency to mis
lead and deceive a substantial portion of the purchasing public into 
the erroneous belief that such representations are, and were, true 
and to cause them to purchase such items of wearing apparel on 
account of such erroneous beliefs engendered as above set forth. 
There are, among the competitors of respondent, as mentioned in 
paragraph 1 hereof, corporations, individuals, partnerships, and 
firms engaged in the sale of pillows and women's wearing apparel 
who do not misrepresent the kind of wearing apparel offered for sale. 
By use of the representafions aforesaid, trade has been, and is, un
fairly diverted to respondent from said competitors and thereby sub
stantial injury is being, and ·has been, done by respondent to com
petition in commerce as herein set out. 

PAR. 5. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and of respondent's com
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of the Act of Congress 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes," approved September 26, 
1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and :for other purposes," the 
Federal Trade Commission, on the 23d day of June 1937, issued and 
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subsequently served its complaint in this proceeding upon respondent, 
Abraham & Straus, Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro
visions of said act. After the issuance of said complaint and the filing 
of respondent's answer thereto, ,V, T. Kelley, chief counsel for the 
Federal Trade Commission, and Proskauer, Rose & Paskus, counsel 
for the respondent, executed a stipulation as to the facts wherein it 
was agreed that the statement of facts therein recited might be taken 
as the facts in this proceeding and in lieu of testimony in support of 
the charges stated in the complaint or in opposition thereto, and that 
the Commission might proceed upon such statement of facts to make 
its report, stating its findings as to the facts (including inferences 
which it may draw from the said stipulated facts) and its conclusion 
based thereon, and enter its order disposing of the proceeding without 
the presentation of argument or the filing of briefs. Said stipulation 
as to the facts was subsequently approved by the Commission and was 
duly recorded and filed in the office of the Commission. Thereafter 
the proceeding regularly came on for final hearing before the Com
mission on said complaint, the answer thereto and said stipulation as 
to the facts; and the Commission, having duly considered the same 
and being now fully advised in the premises, finds that this proceed
ing is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Abraham & Straus, Inc., is a corpora
tion, organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business located at Fulton and Hoyt Streets in the Borough of 
Brooklyn, city of New York, in said State. It is now, and for many 
years last past has been, engaged in the business of operating a depart
ment store from which it sells and distributes women's wearing ap
parel, pillows, and other allied products. It sells, and has sold and 
distributed, such articles of merchandise to members of the purchasing 
public located in various States of the United States and in the Dis
trict of Columbia. It causes, and during the time herein mentioned has 
caused, its said. articles of merchandise, when sold, to be shipped from 
its place of business in Brooklyn, N. Y., to the purchasers thereof 
located in the various States of the United States other than the State 
of New York. Respondent is now, and at all times herein mentioned 
has been, in substantial competition with other corporations and with 
persons, firms and partnerships engaged in the sale and distribution of 
pillows, women's wearing apparel and other allied products, in the 
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various States of the United States and. in the District of Columbia, 
some of which said competitors sell and. distribute their merchandise 
in commerce among and between the various States of the United 
States. 

PAR. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling its 
said merchandise, caused, and now causes, advertising matter to be 
inserted in newspapers having an interstate circulation. In said 
advertising matter, certain pillows were represented, designated, and 
referred to as "silk" ami "heavy silk." In such advertising matter, 
certain items of women's wearing apparel were advertised, designated, 
and referred to as "pure dye, pure silk prints * * * many copies 
of imported silks * * * muffler silks * * * and silk jerseys," 
and were advertised, designated, and referred to as "taffeta" and 
"crepe" without a modifying word to indicate the fiber of which the 
fabric was made. 

PAR. 3. In the manner and through the means above stated, re
spondent represented, and represents, to members of the purchasing 
public that such products so advertised and offered for sale were. silk 
products. The representations hereinabove set forth are, and were, 
misleading in that said pillows and items of wearing apparel so repre
sented, designated, and referred to were not, and are not, composed 
of silk, the product of the cocoon of the silkworm, but were composed 
of materials other than silk. 

PAR. 4. The word "silk" for many years last past has had, and still 
has, in the mind of the consuming public, a definite and specific mean
ing, to wit: The prod.uct of the cocoon of the silkworm. Silk products 
for many years have held and still hold great public esteem and con
fidence for their preeminent qualities. Silk fiber has long been woven 
into a. variety of fabrics. A variety of distinctive terms have been 
applied to the fabrics resulting from different types of weaving of silk 
fiber. Pillows, dress goods, and other items of women's wearing ap
parel designated, described or referred to as "pure dye," "silk," "heavy 
silks," "pure silk," "imported silks," "muffler silks," and "silk jerseys" 
have been for a long time, and at the present time still are, associated 
in the public mind with a fabric made from the cocoon of the silk
worm, commonly known and understood by the public as "silk." Pil
lows, dress goods, and other items of women's wearing apparel 
designated, described, or referred to as "taffeta" and "crepe" when 
used alone, without a modifying word descriptive of the fiber from 
which they are made, have been for a long time, and at the present 
time still are, associated in the public mind with a .fabric made from 
the cocoon of the silkworm, commonly known and nnclerstood by the 
public as "silk." 
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PAR. 5. The use by the respondent of the representations set forth 
herein have had and now have the capacity and tendency to mislead 
and deceive a portion of the purchasing public into the erroneous 
belief that such articles were made of silk, and to cause them to pur
-chase such articles on account of such erroneous beliefs. The rep
resentations made by respondent as aforesaid are deceptive and 
misleading and have the capacity and tendency to unfairly divert 
trade to respondent from said competitors. Thereby substantial in
jury is being done and has been done by the respondent to competition 
in commerce as herein set out. 

CONCLUSION 

The aforesaid acts and practices of respondent, Abraham & Straus, 
Inc., are to the prejudice of the public and of respondent's competitors, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Ac.t to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts executed by ,V, T. 
Kelley, chief counsel for the Federal Trade Commission, and 
Proskauer, Rose & Paskus, counsel for the respondent, the filing of 
briefs having been waived, and the Commission having made its 
finding as to the facts and its conclusion that the said respondent 
has violated the provisions of an Act of Congress approved Septem
ber 26, 1914, entit.led "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes." 

It is ordered, That respondent, Abraham & Straus, Inc., its 
officers, representatives, agents, and employees in connection with 
the offering for sale, sale, and distribution of its merchandise, dress 
goods, and garments in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from: 

1. Using the word or words "silk," "heavy silk," "pure silk prints," 
"imported silks," "mufller silks," or "silk jerseys," or any word or 
Words of similar import or meaning, to uescribe products which are 
not composed wholly of silk, the product of the cocoon of the silk
worm, but which are composed of a material or materials other than 
silk. 
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2. Using the words "crepe" or "taffeta" to describe, advertise, 
brand, or label any product which is not composed wholly of silk, 
the product of the cocoon of the silkworm, unless there is used in 
immediate connection and conjunction with said words "taffeta" or 
"crepe," in letters of equal size and conspicuousness, a word or words 
accurately describing the material or materials from which said 
products are actually made. 

3. Using the words "pure dye" as descriptive of products which 
are not composed wholly of silk, the product of the cocoon of the 
silkworm. 

It is further ordered, That the respondent shall within 30 days 
after the service upon it of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order. 
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IN THE MATrER OF 

PEARSON CANDY COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2102. Complaint, Jan. 31, 1936-Decision, Jan. 24, 1938 

Where a corporation engaged in manufacture and sale of candy including 
various packages or assortments which were so packed and assembled as 
to involve use of a lottery scheme when sold and distributed to consumers 
thereof, and which included assortments composed of-

(1) Number of small pieces of candy, number of larger pieces, and small 
box of candy, together with push card, for sale under a plan, and in 
accordance with said card's explanatory legend, pursuant to which pur
chaser received, for penny paid, one of small pieces, or one of larger pieces, 
in accordance with number pushed by chance, and purchaser of last push 
received the small box of candy; 

(2) Number of candy bars, together with small boxes of candy and push 
card, for sale under plan, and in accordance with card's explanatory 
legend, pursuant to which purchaser received, for 5 cents paid, one, two 
or three bars of candy, and purchasers of last push in each of the two 
sections into which card was divided received box of candy; and 

(3) Number of boxes of candy of varying size and article of merchandise, 
together with punch board, for sale under a plan, and in accordance with 
board's explanatory legend, pursuant to which purchaser received, for 5 
cents paid, one of aforesaid boxes (value of which, and of aforesaid 
article, exceeded said amount), or nothing other than punch, in accordam~e 
with number secured, and last punch received aforesaid article-

Sold to wholesalers and to retailers, for display and resale to purchasing 
public in accordance with afore~aid sales plan, said assortments, and 
thereby supplied to and placed in the hands of others the means of con
ducting lotteries in the 8ale of its products in accordance with said plan, 
contrary to public policy long recognized by the common law and criminal 
statutes, and to an established public policy of the United States Govern
ment, and in competition with many who, unwilling to offer or sell candy 
so packed and assembled as above described, or otherwise arranged and 
packed for sale to purchasing public, so as to involve a game of chance or 
any other method of sale contrary to public policy, refrain therefrom; 

With result that many dealers in and ultimate purchasers of candy were at
tracted by said method and manner of packing said product and by element 
of chance involved in sale thereof as above set forth, and thereby induced 
to purchase such candy, thus packed and sold by it, in preference to that 
offered and sold by competitors who do not m;e same or equivalent methods, 
and with tendency and capacity, because of said game of chance, to divert 
to it trade and custom from its said competitors as aforesaid, exclude from 
said trade all competitors who are unwilling to and do not use such or 
equivalent method because unlawful, lessen competition therein and tend 
to create monopoly thereof in it and such other di;;tributors as use same 
or equivalent method, deprive purchasing public of benefit of free competl-



468 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 26F.T.C. 

tion in trade In question, and eliminate from said trade all actual, and 
exclude therefrom all potential, competitors who do not adopt and use such 
or equivalent method: 

Held, That such act8 and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before lllr. Miles J. Furnas, trial examiner. 
Mr. P. 0. J(olimki and Mr. Henry 0. Lank for the Commission. 
Guesmer, Carson & !llacGregor, of Minneapolis, Minn., for 

respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Pearson 
Candy Company, a corporation, hereinafter referred to as respond
ent, has been and is using unfair methods of competition in com
merce, as "commerce" is defined in said act of Congress, and it ap
pearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation, organized under the 
Jaws of Minnesota with its principal place of business in the city of 
Minneapolis, State of Minnesota. Respondent is now, and for sev
eral years last past, has been engaged in the manufacture of candy 
nnd in the sale and distribution thereof to w holesa]e and retail 
dealers located at points in the various States of the United States, 
and causes said products, when so sold, to be transported from its 
place of business in the city of Minneapolis, State of Minnesota, to 
purchasers thereof in other States of the United States at their 
respective places of business, and there is now, and has been for 
several years last past, a course of trade and commerce by said 
respondent in such candy, between and among the States of the 
United States. In the course and conduct of the said business, 
respondent is in competition with other corporations and with indi
viduals and partnerships engaged in the sale and distribution of 
candy and candy products in commerce between nnd among the 
various States of the Unitetl States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, various packages or assortments of candy, so packed 
and assembled as to involve the nse of a lottery scheme when sold 
and distributed to the consumers thereof. Certain of said packages 
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are hereinafter described for the purpose of showing the methods 
used by respondent but this list is not inclusive of the various pack
ages nor does it include all the details of the sales plan which re
spondent has been or is using in the distribution of candy by lot or 
chance. 

(a) One of said assortments is composed of a number of small 
pieces of candy, a number of larger pieces of candy and a small box 
of candy together with a device commonly called a push card. The 
candy contained in said assortments is distributed to purchasers in 
the following manner: 

The push card has a number of partially perforated disks and 
when a push is made and the disk separated from the card a num
ber is disclosed. Sales are 1 cent each and the card bears state
ments informing customers and prospective customers which num
bers receive one of the small pieces of candy, which numbers receive 
one of the larger pieces of candy and that the purchaser of the last 
push from said card receives the small box of candy. The numbers 
on said card are effectively concealed from customers and prospec
tive customers until a push or selection has been made and the disk 
separated from the card. The fact as to whether a purchaser re
ceives one of the small pieces of candy, one of the larger pieces of 
candy, or the small box of candy is thus determined wholly by lot 
or chance. 

(b) Another assortment manufactured and distributed by re
spondent is composed of a number of candy bars, two small boxes 
of candy, and a device commonly called a push card. The candy 
contained in said assortment is distributed to purchasers in the 
following manner: 

The push card is divided into two sections and each section has 
a number of partially perforated disks. ·when a push is made a 
number is disclosed. Sales are 5 ce.nts each and the card bears 
statements informing customers and prospective customers that 
certain specified numbers receive one bar of candy, that certain 
other specified numbers receive two bars of candy, that certain 
other specified numbers receive three bars of candy, that the last 
Push in one section receives one of the boxes of candy, and the last 
Push on the board receives the other box of candy. The numbers 
on the disks or pushes are effectively concealed from the purchaser 
and prospective purchaser until a selection has been made and the 
disk separated from the card. That fact as to whether a purchaser 
l'eceives one candy bar, two candy bars, three candy bars or one of 
the small boxes of candy for the price of 5 cents is thus determined 
"Wholly by lot or chance. 
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(c) Another assortment manufactured and distributed by the re
spondent includes a number of boxes of candy of varying size and 
another article of merchandise together with a device commonly 
called a punchboard. The box of candy and the other article of 
merchandise are distributed to the purchasing public by means of 
said punchboard in the following manner: 

The board has a number of holes therein and secreted in each hole 
is a slip of paper bearing a number. ·when a punch is made from 
said board one of these slips is disclosed. The board bears legends 
or statements informing the customers and prospective customers as 
to which numbers receive particular pieces of candy and that the 
last punch of said board receives the other article of merchandise. 
A purchaser who does not qualify by obtaining one o£ the numbers 
calling for one of the boxes of candy or by purchasing the last punch 
on the board receives nothing for his money other than the privilege 
of punching a number from the board. The boxes of candy and 
other article of merchandise are worth more than 5 cents each. 
The numbers on said board are effectively concealed from purchasers 
and prospective purchasers until a punch has been made and the slip 
of paper separated from the board. The fact as to whether a pur
chaser receives nothing for his money, one o£ the boxes o£ candy 
or the other article o£ merchandise for the price o£ 5 cents is thus 
determined wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments, resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies to 
and places in the hands of others the means of conducting lotteries in 
the sale of its products in accordance with the sales plan hereinabove 
set forth, as a means of inducing purchasers thereof to purchase re
spondent's said products in preference to candy offered for sale and 
sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the man
ner above alleged involves a game o£ chance or the sale o£ a chance to 
procure (a) and (b) larger pieces of candy or small box of candy, 
(a) boxes of candy or another article of merchandise. 

The use by respondent of said method o£ the sale of candies, and the 
sale o£ candies by and through the use thereof and by the aid of said 
method is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy; and is contrary to 
an established public policy o£ the Government of the United States. 
The use by respondent o£ said method has the dangerous tendency 
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unduly to hinder competition or create monopoly in this, to wit: That 
the use thereof has the tendency and capacity to exclude from the 
hranch of the candy trade involved in this proceeding competitors who 
D.o not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

1Vherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
.above alleged, or otherwise arranged and packed for sale to the pur
chasing public so as to involve a game of chance, and such competitors 
l'efrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are at
tracted by respondent's said method and manner of packing said candy, 
and by the element of chance involved in the sale thereof in the 
manner above described, and are thereby induced to purchase said 
~andy so packed and sold by respondent, in preference to candy offered 
for sale and sold by said competitors of respondent who do not use the 
same or e-quivalent methods. The use of said method by respondent 
has the tendency and capacity, because of said game of chance; to 
divert to respondent trade and custom from its said competitors who 
do not use the same or an equivalent method; to exclude from said 
candy trade all competitors who are unwilling to and who do not use 
the same or an equivalent method because the same is unlawful; to 
lessen competition in said candy trade, and to tend to create a monop
oly of said candy trade in respondent and such other distributors of 
candy as use the same or an equivalent method, and to deprive the 
purchasing public of the benefit of free competition in said candy 
trade. The use of said method by the respondent has the tendency 
and capacity to eliminate from said candy trade all actual competitors, 
and to exclude therefrom all potential competitors, who do not adopt 
and use said method or an equivalent method. 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

PAR. 7. The afermentioned method, acts, and practices of the re
spondent are all to the prejudice of the public and of respondent's 
competitors as hereinabove alleged. Said method, acts, and practices 
<'onstitute unfair methods of competition in commerce within the in
tent and meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on January 31, 1936 issued, and on Feb
ruary 3, 1936 served, its complaint in this proceeding upon the re
spondent, Pearson Candy Company, charging it with the use of un
fair methods of competition in commerce in violation of the provi
sions of said act. After the issuance of said complaint and the filing 
of respondent's answer, the Commission, by order entered herein, 
granted respondent's request for permission to withdraw said answer 
and to substitute therefor an amended answer admitting all the ma
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, which 
amended answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and amended answer; and 
the Commission having duly considered the matter and b-eing now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts 
an·d its conclusion drawn therefrom: 

FINDINGS AS TO THE FAOTS 

PARAGRAPH 1. Respondent is a corporation, organized under the 
laws of Minnesota with its principal place of business in the city of 
Minneapolis, State of Minnesota. Respondent is now, and for several 
year~ last past, has been engaged in the manufacture of candy and 
in the sale and distribution thereof to wholesale and retail dealers 
located at points in the various States of the United States, and 
causes said products, when so sold, to be transported from its place 
of business in the city of Minneapolis, State of Minnesota, to pur
chasers thereof in various other States of the United States at their 
respective places o£ business. .There is now, and has been for several 
years last past, a course of trade and commerce by said respondent 
in such candy, between and among the States of the United States. 
In the course and conduct of the said business, respondent is in com
petition with other corporations and with individuals and partner
ships engaged in the sale and distribution of candy and candy prod
ucts in commerce between and among the various States of the United 
States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
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retail dealers, various packages or assortments of candy, so packed 
and assembled as to, involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. 

(a) One of said assortments is composed of a number of small 
pieces of candy, a number of larger pieces of candy, and a small box 
of candy together with a device commonly called a push card. The 
candy contained in said assortments is distributed to purchasers in 
the following manner: 

The push card has a number of partially perforated disks and when 
a push is made and the disk separated from the card a number is 
disclosed. Sales are 1 cent each and the card bears statements in
forming customers and prospective customers which numbers receive 
one of the small pieces of candy, which numbers receive one of the 
larger pieces of candy and that the purchaser of the last push from 
said card receives the small box of candy. The numbers on said 
card are effectively concealed from customers and prospective cus
tomers until a push or selection has been made and the disk separated 
:from the card. The fact as to whether a purchaser receives one of 
the small pieces of candy or one of the larger pieces of candy is thus 
determined wholly by lot or chance. 

(b) Another assortment manufactured and distributed by respond
ent is composed of a number of candy bars, two small boxes of 
candy, and a device commonly called a push card. The candy con
tained in said assortment is distributed to purchasers in the following 
manner: 

The push card is divided into two sections and each section has a 
number of partially perforated disks. When a push is made a num
ber is disclosed. Sales are 5 cents each and the card bears statements 
informing customers and prospective customers that certain specified 
numbers receive one bar of candy, that certain other specified num
bers receiYe two bars of candy, that certain other specified numbers 
receive three bars of candy, that the last push in one section receives 
one of the boxes of candy and the last push on the board receives 
the other box of candy. The numbers on the disks or pushes are 
effectively concealed from the purchaser and prospective purchaser 
until a selection has been made and the disk separated from the card. 
The fact as to whether a purchaser receives one candy bar, two candy 
bars or three candy bars for the price of 5 cents is thus determined 
wholly by lot or chance. 

(c) Another assortment manufactured and distributed by the re
spondent includes a number of boxes of candy of varying size and an
other article of merchandise together with a device commonly called 
a punchboard. The box of candy and the other article of merchan-
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dise are distributed to the purchasing public by means of said punch
board in the following manner : 

The board has a number of holes therein and secreted in each hole 
is a slip of paper bearing a number. When a punch is made from 
said board one of these slips is disclosed. The board bears legends 
or statements informing the customers and prospective customers as 
to which numbers receive particular boxes of candy and that the last 
punch of said board receives the other article of merchandise. A 
purchaser who does not qualify by obtaining one of the numbers 
calling for one of the boxes of candy or by purchasing the last punch 
on the board receives nothing for his money other than the privilege 
of punching a number from the board. The boxes of candy and 
other article of merchandise are worth more than 5 cents each. The 
numbers on said board are effectively concealed from purchasers and 
prospective purchasers until a punch has been made and the slip of 
paper separated from the board. The fact as to whether a purchaser 
receives nothing for his money or one of the boxes of candy for the 
price of 5 cents is thus determined wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments, resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plan herein
above set forth. 

P .AR. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure larger pieces of candy, additional bars of candy, 
or boxes of candy. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
is contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: That the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this p~oceeding 
competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent or 
similar element of chance or lottery scheme. 
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Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale or 
sell candy so packed and assembled as above described, or otherwise 
arranged and packed for sale to the purchasing public so as to in
volve a game of chance, or any other method of sale that is contrary 
to public policy, and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because .the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
:tnethod, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
:respondent has the capacity and tendency to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all 
Potential competitors, who do not adopt and use said method or an 
equivalent method. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Pearson Candy 
Company, are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com
lherce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create a 
l!'ederal Trade Commission, to define its powers and duties, and for 
other purposes." 

CEASE Al:"D DESIST ORDER 

. This proceeding having been heard by the Federal Trade Commis
Slon upon the complaint of the Commission and the amended answer 
of respondent, Pearson Candy Company, admitting all the material 
allegations of the complaint to be true and waiving the taking of fur
ther evidence and all other intervening procedure, and the Commis-
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sion having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of an Act of Congress, ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other pur
poses." 

It is ordered, That the respondent, Pearson Candy Company, its 
officers, representatives, agents and employees, in connection with the 
offering for sale, sale and distribution of candy in interstate commerce 
or in the District of Columbia, do forthwith cease and desist: 

1. Selling and distributing candy so packed and assembled that sales 
of such candy to the general public are to be made or may be made by 
means of a lottery; gaming device or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a lottery, 
gaming device or gift enterprise in the sale or distribution of the candy 
contained in said assortments to the public; 

3. Supplying to or placing in the hands of dealers assortments of 
candy together with a device commonly called a push card, or a de
vice commonly called a punchboard, for use or which may be used in 
distributing or selling the said candy t.o the public at retail; 

4. Furnishing to dealers a device commonly called a push card, or 
a device commonly called a punchboard, either with packages or 
assortments of candy or separately, which push card or punchboard is 
to be used or may be used in distributing or selling said candy to the 
public. 

It is further ordered, That the respondent, Pearson Candy Com
pany, a corporation, shall within 30 days after service upon it of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which it has complied with the order to 
cease and desist hereinabove set forth. 
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WALTER T. HALL AND MINNIE M. HALL, INDIVIDUALLY, 
AND TRADING AS 'WALTER T. HALL & COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. li OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2696. Complaint, Jan. 31, 1936-Decision, Jan. 25, 1938 

Where a firm engaged in manufacture and sale of packages or assortments of 
candy, so packed and assembled as to involve use of a lottery scheme when 
sold and distributed to consumers thereof, or so-called "draw" or "deal" 
assortments, sale, and distribution of which type candy, affording, in con
nection with sale thereof to public, means or opportunity of obtaining a prize 
or becoming a winner by lot Dr chance, teaches and encourages gambling 
among children, who constitute substantial number of purchasers and con
sumers of such type of candy where prize in form of larger pieces is to 
them attractive, and appearance of which "draw" or "deal" assortments In 
the markets of manufacturers of "straight" merchandise bas been followed 
by marked decrease in sale of such "straight" goods, due to gambling or 
lottery feature connected with other-

Sold to wholesalers and retailers lottery assortments as aforesaid, including 
those composed of number of small pieces of candy, together with number 
of larger pieces and push card for sale under a plan, and in accordance with 
said card's explanatory legend, pursuant to which purchaser received,' for 
5 cents paid, one of the smaller or one of the larger pieces, in accordance 
with number secured by chance from aforesaid card, and others involving 
same principle and type of merchandise in which sales were 1 cent instead 
of 5 cents each, so packed and assembled that they were and might be 
displayed and used by numerous retail dealer purchasers thereof for dis
tribution and resale to purchasing public by lot or chance, as packed as 
aforesaid and without alteration or rearrangement, with knowledge and 
intent that such candy should and would thus be resold to purchasing public 
by lot or chance by said retail dealers; 

Contrary to public policy long recognized by the common law and criminal 
statutes and to an established public pollcy of the United States Govern
ment, and in competition with many who regard such sale and distribu
tion as morally bad and ns encouraging gambling, and especially among 
children, and as injurious to the candy Industry through resulting in the 
merchandising of a chance or lottery instead of candy, and as providing 
retail merchants with a means of violating the laws of the several States, 
and who refuse to adopt such method of selling as contrary to public 
policy, and some of whom, for such reasons, refuse to sell candy so 
packed that It can be resold to public by lot or chance; 

With result that such competitors were put to a competitive disadvontage 
and retailers, finding that they could dispose of more candy by "draw" 
or "deal" method, bought from it and others employing same methods of 
sale, and trade was thereby diverted from said competitors to it and 
others using similar methods, and with effect of excluding from trade in 
question all competitors who are unwilling to and do not use such or equiv
alent method, and of lessening competition therein, and with tendency to 

160451"'-39-\'0L. 20--33 
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create monopoly thereof in it and in such other distributors as do use-
such or equivalent method: . 1 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas, trial examiner. 
Mr. P. 0. Kolinski and Mr. llenry 0. Lank for the Commission. 
Mr. Walter 0. Hughes, of Chicago, Ill., for respondents. 

COMPLAINT 

.Pursuant to the provisions of an Act of Congress appr.oved ·sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that ·walter T. 
Hall and Minnie 1\f. Hall, individually, and as copartners doing 
business under the name and style of 'Valter T. Hall & Companyt 
hereinafter referred to as respondents, have been and are using un
fair methods of competition in commerce, as "commerce" is defined 
in said act of Congress, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interestr 
hereby issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH 1. Respondents are copartners doing business under 
the name 11nd style of ·walter T. Hall & Company with their prin
cipal office and place of business located in the city of Ottumwat 
State of Iowa. They are now and for several years last past haw· 
been engaged in the manufacture of candies and in the sale and dis
tribution thereof to wholesale dealers and jobbers and to retail deal
ers located at points in the various States of the United States and 
cause the said products, when so sold, to be transported from their 
principal place of business in the city of Ottumwa, Iowa, to pur
chasers thereof in other States of the United States at their respec
tive places of business; and there is now ana has been for several 
years last past a course of trade and commerce by said respondents 
in such candy between and among the States of the United States. 
In the course and conduct of said business, respondents are in com
petition with other partnerships and individuals, and with corpora
tions engaged in the manufacture of candy and in the sale and dis
tribution thereof in commerce between and among the various States 
of the United States. 

PAR. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
and retail dealers certain packages or assortments of candy so 
packed and assembled as to involve the use of a lottery scheme when 
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sold and distributed to the consumers thereof. One of said packages 
is hereinafter described for the purpose of showing the methods 
used by respondent, but this particular package is not all-inclustve 
of the various packages nor does it include all of the details of the 
several sales plans which respondent has been or is using in the dis
tribution of candy by lot or chance. Certain of said assortments 
manufactured and distributed by the respondents are composed of a 
number of small pieces of candy, a number of larger pieces of candy, 
and a device commonly called a push card. The candy contained 
in said assortments is distriouted to purchasers in the following 
manner: 

The push card has a number of partially _perforated discs, and 
When a push is made and the disc separated from the card, a number 
is disclosed. Sales are 5 cents each and the card bears a statement 
or legend informing the customer and prospective customer which 
numbers receive the larger pieces of candy. AU other numbers re
ceive one of the small pieces of candy. The numbers on said card 
are effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the push or disc separated from 
the carcl. The fact as to whether a purchaser receives one of the 
small pieces of candy or one of the larger pieces of candy for the 
price of 5 cents is thus determined wholly by lot or chance. 

The respondents manufacture and distribute several assortments 
involving the same principle and the same type of merchandise as 
described in the assortment above where sales are 5 cents each, and 
also manufacture and distribute assortments involving the same prin
ciple where the sales are 1 cent each instead of 5 cents. 

PAn. 3. The wholesale dealers to whom respondents sell their as
sortments resell said assortments to retail dealers, and said retail 
dealers, and the retail dealers to whom respondents sell direct, expose 
said assortments for sale and sell said candy to the purchasing pub
lic in accordance with the aforesaid sales plan. Respondents thus 
supply to and place in the hands of others the means of conducting 
lotteries in the sale of their products in accordance with the sales 
Plan hereinabove set forth, as a means of inducing purchasers thereof 
to purchase respondents' said products in preference to candy offered 
for sale and sold by their competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure larger or additional items of candy. 

The use by respondents of said method of the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method is a practice of the sort which the common law and 
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criminal statutes have long deemed contrary to public policy; and 
is contrary to an established public policy of the Government of the 
United States. The use by respondents of said method has the 
dangerous tendency unduly to hinder competition or create monopoly 
in this, to wit: That the use thereof has the tendency and capacity 
to exclude from the branch of the candy trade involved in this pro· 
ceeding competitors who do not adopt and use the same method or 
an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

'Vherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondents, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the 
purchasing public so as to involve a g~me of chance, and such com· 
petitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondents' said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondents, in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method 
by respondents has the tendency and capacity, because of said game 
of chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondents and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. Tl1e use of said method by the 
respondents has the tendency and capacity to e1iminate from said 
candy trade all actual competitors, and to exclude therefrom all po· 
tential competitors, who do not adopt and use said method or an 
equivalent method. 

PAR. 6. Many of said competitors of respondents are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or anY 
other method that is contrary to public policy. 

PAR. 7. The aforementioned methods, acts, and practices of re· 
spondents are all to the prejudice of the public and of respondents' 
competitors as hereinabove alleged. Said methods, acts, and prac· 
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tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to cre.ate a Federal Trade Com
ll1ission, to define its powers and duties, and for other. purposes," the 
Federal Trade Commission, on January 31, 1936, issued and served 
its complaint upon the respondents, Walter T. Hall and Minnie 1\I. 
Hall, individually, and as copartners doing business under the name 
and style of Walter T. Hall & Company, charging them with the 
\lse of unfair methods of competition in commerce in violation of the 
Provisions of said act. After the issuance of said complaint, testi
Inony, and other evidence in support of the allegations of said com
plaint were introduced by P. C. Kolinski, attorney for the Commis
sion, before Miles J. Furnas, an examiner of the Commission thereto
fore duly designated by it. Respondents appeared by Attorney 'Valrer 
C. Hughes, but offered no testimony in opposition to the allegations 
of the complaint. The said testimony and other evidence were duly 
reconled and filed in the office of the Commission. Thereafter, this 
Proceeding regularly came on for final hearing before the Commis
sion on the said complaint, testimony, and other evidence, and brief 
in support of the complaint; and the Commission, having duly con
sidered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondents, 'Valter T. Hall and Minnie M. 
llall, are individuals doing business as a copartnership under the 
finn name and style of Walter T. Hall & Company with their prin
cipal office and place of business located in the city of Ottumwa, 
State of Iowa. Respondents are now and for several years last past 
haYe been engaged in the manufacture of candies and in the sale 
and distribution thereof to wholesale dealers and jobbers and to retail 
dealers located at points in the various States of the United States 
and cause the said products, when so sold, to be transported from 
the.ir principal place of business in the city of Ottumwa, Iowa, to 
Purchasers thereof in other States of the United States at their re
spectiYe places of business. There is now and has been for seYeral 
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years last past a course of trade and commerce by said respondents in 
such candy between and among the States of the United States. In 
the course and conduct of said business, respondents are in competi
tion with other partnerships and individuals, and with corporations 
engaged in the manufacture of candy and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States. 

P .AR. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents sell and have sold to wholesale and 
retail dealers certain packages or assortments of candy so packed 
and assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. One of said assortment was 
described by one of the respondents called as a witness on behalf of 
the Commission and was offered as an exhibit. This assortment is 
composed of a number of small pieces of candy, a number of larger 
pieces of candy and a device commonly called a push card. The 
candy contained in said assortment is distributed to purchasers in the 
following manner : 

The push card has a number of partially perforated discs, and 
when a push is made and the disc separated from the card, a number 
is disclosed. Sales are 5 cents each and the card bears a statement 
or legend informing the customer and prospective. customer which 
numbers receive the larger pieces of candy. All other numbers re
ceive one of the small pieces of candy. The numbers on said card 
are effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the push or disc separated from 
the card. The fact as to whether a purchaser receives one of the 
small pieces of candy or one of the larger pieces of candy for the 
price of 5 cents is thus determined wholly by lot or chance. 

The respondents manufacture and distribute several assortments 
involving the same principle and the same type of merchandise as 
described in the assortment above where sales are 5 cents each, and 
they also manufacture and distribute assortments involving the same 
principle where the sales are 1 cent each instead of 5 cents each. 

PAR. 3. Candy assortments involving the lot or chance feature as 
described in paragraph 2 above are generally referred to in the 
candy trade or industry as "draw" or "deal" assortments. Assort
ments of candy without any lot or chance feature in connection with 
their resale to the public are generally referred to in the candy trade 
or industry as "straight" merchandise. These terms will be used 
hereafter in these findings to distinguish the various types of assort· 
ments. 
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PAn. 4. The wholesale dealers and jobbers to whom respondents 
sell their assortments, resell the same to retail dealers. Numerous 
retail dealers purchase the said assortments from said wholesale 
-dealers and jobbers, and such retail dealers, and the retail dealers to 
whom respondents sell direct, display said assortments for sale to the 
public as packed by th.e respondents, and the candy contained in the 
majority of said assortments is sold and distributed to the consuming 
public by means of said push cards or punch boards in the manner 
hereinbefore described. 

PAR. 5. All sales made by respondents to wholesale dealers and 
jobbers are absolute sales and respondents retain no control over 
:said assortments after they are delivered to the wholesale dealer or 
jobber. The assortments are assembled and packed in such manner 
that they are, and have been, used, and may be used, by retail dealers 
for distribution to the purchasing public by lot or chance without al
teration or rearrangement. 

In the sale and distribution to wholesale dealers, jobbers, and retail 
-dealers of tl1e assortments of candy hereinbefore described, respond-
-ents have knowledge that the said candy is to be resold to the pur-
-chasing public by retail dealers by lot or chance, and they pack such 
-candy in the way and manner described so that, without alteration, 
.addition, or rearrangement thereof, it will be, and may be, resold to 
the public by lot or chance by said retail dealers. Such packing and 
-distribution of candies is a practice of the sort which the common 
law and criminal statutes have long deemed contrary to public policy; 
and is contrary to an established public policy of the Government of 
the United States. 

PAn. 6. There are in the United States many manufacturers of 
candy who do not manufacture and sell "draw" or "deal" assortments 
of candy and who sell their "straight" merchandise in interstate com
lllerce in competition with the "draw" or "deal" candy, and manu
facturers of "straight" merc.handise have noted a marked decrease in 
the sales of their products whenever or wherever the "draw" or "deal" 
assortments have appeared in their market. This decrease in the 
sale of "straight" merchandise is due to the gambling or lottery 
feature connected with the "draw" or "deal" candy. 

"Witnesses from several branches o£ the candy industry testified in 
this proceeding to the effect that consumers preferred to purchase 
the "draw" or "deal" candy because of the gambling feature con
nected with its sale. The sale and distribution of ''draw" or "deal" 
assortments of candy, or of candy which has connected with its sale 
to the public the means or opportunity o£ obtaining a prize or becom
ing a winner by lot or chance, teaches and encourages gambling among 
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children who comprise a substantial number of the purchasers and 
consumers of this type of candy. This is true where the prize is 
made attractive to children in the form of larger pieces of candy. 

PAR. 7. The sale and distribution of candy by the methods described 
herein is the sale and distribution of candy by lot or chance, and con
stitutes a lottery, gaming device, or gift enterprise. CompetitDrs of 
respondents appeared as witnesses in this proceeding and testified, 
and the Commission finds that many competitors regard such sale and 
distribution as morally bad and as encouraging gambling, especially 
among children, and as injurious to the candy industry because it re
sults in the merchandising of a chance or lottery instead of candy 
and has provided retail merchandise with a means of violating the 
laws of the several states. Such competitors also refuse to adopt such 
method of selling because it is contrary to public policy. Because of 
these reasons, some competitors of respondents refuse to sell candy so 
packed that it can be resold to the public by lot or chance. These 
competitors are thereby put to a competitive disadvantage. The re
tailers, finding that they can dispose of more candy by the "draw" or 
"deal" method, buy from respondents and others employing the same 
methods of sale, and thereby trade is diverted from said competitors 
to respondents and others using similar methods. 

Such methods exclude from said candy trade all competitors who 
are unwilling to and who do not use the same or an equivalent method, 
lessen competition in said candy trade, and tend to create a monopoly 
of said candy trade in respondents and such other distributors who 
use the same or an equivalent method. 

CONCLUSION 

The aforesaid acts and practices of the respondents, Walter T. Hall, 
and 'Minnie 1\f. Hall, individually, and as copartners doing business 
under the name and style of 'Valter T. Hall & Company, are to the 
prejudice of the public and of respondents' competitors, and constitute 
unfair methods of competition in commerce, within the intent and 
meaning of Section 5 of an Act of Congress, approved September 26, 
1914:, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER W CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, testimony and other 
evidence taken before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of 
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.said complaint and brief in support of the complaint filed herein, and 
the Commission having made its findings as to the facts and its con
-clusion that said respondents have violated the provisions of an Act 
-of Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
<>ther purposes." 

It is ordered, That the respondents, ·walter T. Hall and Minnie M. 
Hall, individually, and as copartners doing business under the name 
:and style of Walter T. Hall & Company, or trading under any other 
name, their agents, representatives, and employees, in the offering for 
-sale, sale and distribution of candy and candy products in interstate 
-commerce or in the District of Columbia, do forthwith cease and 
-desist from: 

1. Selling and distributing candy so packed and assembled that 
-sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers packages or 
assortments of candy which are used or may be used, without alteration 
<lr rearrangement of the contents of such packages or assortments, to 
conduct a lottery, gaming device, or gift enterprise in the sale or ~is
tribution of the candy contained in the said assortment to ihe public; 

3. Supplying to or placing in the hands of dealers assortments 
Qf candy together with a device commonly called a push card :for 
use or which may be used in distributing or selling the said candy 
to the public at retail ; 

4. Furnishing to dealers a device commonly called a push card, 
~ither with packages or assortments of candy or separately, which 
Push card is to be used or may be used in distributing or selling 
said candy to the public. 

It is further ordered, That the respondents, 1Valter T. Hall and 
Minnie M. Hall, individually, and as copartners doing business 
under the name and style o:f 1Valter T. Hall & Company, shall, 
Within 30 days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and :form in which they have complied with this order. 
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IN THE MATTER OF 

THE GREAT ATLANTIC & PACIFIC TEA COMPANY 

COMPLAINT. FINDINGS. ''CONCLUSION." AND ORDER IN REGARD TO THE AL· 
LEGED VIOLATION OF PAR. (c) OF REC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 19:!6 

Docket 9031. Oomplaint, Jan. 13, 193"1-Decision., Jan. 25, 1938 

DISCRIMINATING IN I'BICE-0LAYTON ACT, SEC. 2, PAR. (c)-BUYER "BROKERAGE'' 

PAYMENTS-NET PRICES THROUGH DEDUCTION EQUIVALENT FORMER "BuyER'', 

AND CURRENT SEI.LER, BROKERAGE, AS INVOLVING ".ALLOWANCE OR DISCOUNT IN 

LIEU" OF. 

'£he supposed distinction between a discount or allowance equivalent to broker· 
age made as a part of the price of goods and a discount or allowance in 
lieu of brokerage reflected by the price of goods, is too tenuous for ap
proval, and, in view of plain and simple meaning of words "in lieu of," 
"discount," and "allowance," it is impossible to say that net price arrived 
at by deducting from regular price amount equal to brokerage formerly, 
but no longer to be, paid by sellers to buyer through latter's agents and 
employees, and to that by sellers' currently paid own brokers, is price 
which does not involve discount or allowance in lieu of brokerage. 

DISCRIMINATING IN PRICE-CLAYTON AcT, SEC. 2, PARS. (a) AND (C), (d), ANI> 

(e)-BUYER "BROKERAGE" PAYMENTS-llUYER AGENTS' SELLER "SERVICES" Rl!l 

1\IARl{ETING CONDITIONS, ETC., INCIDENT SUCH AGENTS PURCHASING ACTIVITIES 

AND EMPLOYER DUTY-"EXCF..PT FOR SERVICES .RENDERF:D IN CONNECTION WITil 

THE SALE OF GooDs"-ACT'S SCOPE, AS AMENDEI>. 

The Clayton Act, as amended by the Robinson-Patman Act, bas a dual pur
pose apparent both from the act itself and from the Congressional com
mittee reports, and was directed not only at price discriminations, but 
also at certain practices involving both such discriminations and unfair 
methods of competition, as there prohibited, and Congress intended to 
prescribe absolutely and unconditionally as an undesirable and unfair trade 

' practice and method of competition payment of brokerage and granting of 
any allowance or discount in lieu thereof by sellers to buyers on latters' 
own purchases of goods, involving no savings to seller other than broker· 
age otherwise payable to independent broker as result of dealing direct 
through buyer's agent; said "services rendered" clause not being intended 
to set up a condition upon which such brokerage could be paid or such 
allowance or discount granted, but having relation to genuine seller broker
age services, and not, in any event, embracing activities of incidental 
benefit to seller, by buyer's employee agents in buyer's interest. 

DISORIMINATING IN PRICE-CLAYTON Aor, SEC. 2, PARS. (c) AND (a)-BUY£!' 

"BROKERAGE" PAYMENTS-FORMER'S lNHffiiTIONS AS NOT PERMITTING SELLERS' 

BROKERAGE SAVING PAYMENTS TO BUYER UNDER LATTER'S "DUE .ALLoWANCE" 

PRoviso. 

While paragraph (a), prohibiting both direct and indirect discrimination in 
price, and paragraph (c), containing certain inhibitions with respect to 
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payment or receipt of brokerage under certain conditions, as therein 
specified, have in common the purpose of eliminating unfair price discrimi
nations, they were intended by Congress to be senarately and independently 
applied, and it was not meant that paragraph (a), with its saving proviso 
that nothing therein contained should "prevent differentials which make 
only due allowance for differences in cost of manufacture, sale or delivery 
resulting from the differing methods or quantities in which such com· 
modities are to such purchasers sold or delivered," should limit or qualify 
the prohibition or application of the other, which is complete on its face 
and deals specifically with particular trade practice regarded by Congress 
as unfair method of competition and, per se, Injurious to commerce, and 
therefore to be prohibited. 

DISCRIMINATING IN' I'RWEl--CLAYTON Aar, SEO. 2, PAR. (c)-BUYER "BROKERAGI!l'' 

PAYMENTS-ADVERSE COMPETITIVE EF'FEOI' SHOWING AS NOT PREREQUISITE IN 

PRocEEDINGs UNDER. 

While acceptance of discounts in lieu of brokerage by corporation respondent in 
proceeding under aforesaid paragraph was found to tend to injure competi
tion between such corporation and its competitors and to injure competition 
between sellers who granted such discounts and allowances to tt and those 
who did not, such fact was not considered by Commission in arriving at its 
conclusion of violation of said paragraph, for the reason that, as matter of 
law, it is unnecessary for injurious effect upon competition, in proceedings 
instituted thereunder, to be shown. 

DrscluMINATING IN PRICE-CLAYTON Aar, SEo. 2, PAR. (c)-BUYER "BROKERAGE" 

PAYMENTS-NET PRICES AND "QUANTITY" DISOOUNTS IN LIEU OF'-BENEFITS TO 

SElLLERS INCIDENT TO BUYER-AGENTS' PURCHASING ACTIVITIES AND DUTIES, AND 

DIFFERENTIALS OR DISCOUNTS ASSERTEDLY REFLECTING COST DIFFERENCES UNDEB 

PAB. (a), AS NOT SAVING. 

Where corporation engaged, with affiliates, in ownership and operation of nearly 
15,000 retail grocery stores in 38 States and in District of Columbia, in 
competition with many retail grocery concerns in every city In which it 
operated, and In purchasing for resale at its said stores through various, 
exclusively controlled, employee field buying agents, charged with finding it 
sources of supply, furnishing it market Information, and purchasing, and 

Who, (1) as Incident to discharge of their said purchasing duties, and 
acting In its sole interest, advised, as customary, sellers as to market con
ditions, and as to improvement and quality of their products, containers, 
and routing, and relieved same, at times, and when not contrary to its 
interest, and with its authorization, of carry-overs or surpluses t!Jreatening 
markets' stability, or of large quantities of commodities to avoid acute 
financial embarrassment; and 

Whom (2) it instructed, following said Jaw's enactment, and fearing 
"brokerage" loss theretofore enjoyed, to purchase for it on either net price 
basis reflecting brokerage discounts theretofore paid it monthly through its 
said employee buying agents by sellers, and equivalent to brokerage paid by 
such sellers to brokers for bona fide selling services rendered, or on basis 
and pretext of "quantity discount agreements" reflecting aforesaid brokerage 
discounts, and, in case of those unwilling so to sell on either, to arrange for 
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payment in escrow, or treatment as "abeyance accounts" on sellers' books, 
of such brokerage theretofore paid ; 

And neither intendjng to, nor rendering, directly or by or through any of 
Its said field buying agents or employees, any true brokerage or selling 
services whatsoever, or any other form of services in connection with pur
chase of commodities by, or sale thereof to, it, and following aforesaid 
enactment-

( a) Made rmrchases and received and accepted, from many competitively selling 
In interstate commerce through brokers, allowances, and discounts in Ueu 
of brokerage, through purchase, as aforesaid, of commodities in interstate 
commerce, for resale in its aforesaid retail grocery f'tores, on aforesaid net 
price basis, reflecting reduction from sellers' current prices to other cus· 
tomers or from general market prices at which commodities were being 
sold by said sellers, of amount of brokerage paid by sellers to its said field 
buying agents prior to law's enactment, and currently paid by sell<'rs to own 
brokers, and concession not accorded, with n<'gligible and immaterial excep· 
tions, to sellers' other customer purchasers; and 

(b) 1\fade purchases and received and accepted, from many competitively selling 
In interstate commerce through brokers, allowances, and discounts in lieu of 
brokerage, through purchases, as aforesaid, of commodities in Interstate 
commerce, for resale in its aforesaid retail grocery stores, on basis and 
pretext of so-called and pretended quantity discount agreements, providing 
for monthly payment to it, as so-called quantity discount, of amount equal 
to and reflecting brokerage paid monthly by sellers in question to its said 
field buying agents prior to aforesaid law, and currently paid by sellers to 
own brokers, and concession not accorded, with negligible and Immaterial 
exceptions, to sellers' other customer purchasers ; 

With result that effect of receipt by it of such allowances and discounts in lieU 
of said "brokerage" was and would continue to be to cause substantial injury 
to competition between those sellers who had granted and paid such allow· 
ances and discounts to it and those who had refused to do so, by reason of 
diversion of its business from latter to former, and there was a direct and 
immediate tendency substantially to injure, destroy, and prevent compe· 
tition between it and its competitors In resale of commodities, upon pur· 
chase of which it received aforesaid allowances and discounts, through en· 
abling it thereby to purchase commodities at prices -substantially lower tban 
those at which its competitors could and did purchase same from sellers, and 
thereby to resell such commodities at prices substantially lower than those 
at which competitors could so resell: 

lleld, That such acceptance of such net prices and quantity discounts, as afore· 
said, constituted acceptance of discounts and allowances in lieu of broker· 
age, in violation of provisions of section 2 of an Act of Congress approved 
October 15, 1914, as amended by au Act of Congress approved June 19, 1936. 

Before Mr. William 0. Reeves, trial examiner. 
jfr. J. J. Smith, Jr. and Mr. W. N. Baughmr:m for the Commission. 
Watson, King & Brode and Feldman & Kittelle, of Washington, 

D. C. and Mr. Caruthers Ewing, of New York City, for respondent. 
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CoMPLAINT 

The Federal Trade Commission having reason to believe that the 
Great Atlantic and Pacific Tea Company, hereinafter called respond
ent, since June 19, 1936, has violated and is now violating the provi
sions of Section 2 (c) of the Act of Congress entitled "An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes," approved October 15, 1914 (the Clayton Act), 
as amended by Section 1 of the Act of Congress entitled "An Act to 
amend Section 2 of the Act entitled 'An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur
poses,' approved October 15, 1914, as amended (U. S. C., title 15, sec. 
13), and for other purposes," approved June 19, 1936 (the Robiuson
Patman Act), hereby issues this its complaint against respondent and 
states its charges with respect thereto as follows, to wit: 

PARAGRAPH 1. Respondent is a corporation organized and existing 
Under the }a,Ys of the State of New Jersey and has its principal office 
and place of business at number 420 Lexington Avenue in the city of 
New York, N. Y. 

PAn. 2. For many years prior to and on J nne 19, 1936, and e:ver 
since that date, the respondent was, has been, and now is engaged in 
the retail grocery business as the owner and operator of 14,000, more 
or less, retail grocery stores located in about 30 of the States of the 
United States and in the District of Columbia, and in the course and 
conduct of its business the respondent has been and is now pm·chasing, 
shipping, and distributing and causing to be sold, shipped, and dis
tributed in commerce from various States of the United States 
through, across, and into other States of the United States and the 
District of Columbia, goods, wares, and merchandise manufactured 
and paeked and sold, shipped, and distributed in commerce from vari
ous States of the United States through, across, and into other States 
of the United States and the District of Columbia by divers corpora
tions, partnerships, firms, and individuals unknown to the Federal 
Trade Commission and by the following-named persons and corpora
tions, all of which said divers corporations, partnerships, firms, and 
individuals unknown to the Federal Trade Commission and the fol
lowing-named persons and corporations will hereinafter be reft>rred 
to as sai<l Sellers, to wit: 

Alton Canning Company, Inc., of Alton, N. Y. (a New York corporation) ; Fred 
B. Huxley, trading as F. D. Huxley & Son, of Alton, N. Y.; The H. J. 1\IcGmth 
Company, of Baltimore, 1\Id. (a l\larylnnd corporation); H. c. Roberts, trading 
as W. II. Roberts & Company, of Baltimore, l\Id.; R. J. Peacock Cunning Com-
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puny, of Lubec, Maine (a Maine corporation); Phillips Packing Company, Inc., 
of Cambridge, l\Id. (a Maryland corporation); Phillips Sales Company, Inc., of 
Cambridge, Md. (a Maryland corporation); and Phillips Commission CompanY 
of 1\faryland, Inc., of Baltimore, l\fd. (a Maryland corporation). 

All of said sellers prior to, on, and since June 19, 1936, were, have 
been, and are now engaging in the business of manufacturing and 
packing and in selling, shipping, and distributing in commerce from 
various States of the United States through, across, and into other 
States of the United States and the District of Columbia, goods, wares, 
and merchandise to the respondent and to divers other corporations, 
partnerships, firms, and individuals unknown to the Federal Trade 
Commission. 

PAn. 3. In the course and conduct of its business as aforesaid, since 
June 19, 1936, respondent has been and is now making purchases in 
commerce of goods, wares, and merchandise from said sellers, which 
said goods, wares, and merchandise the respondent has been and is now 
purchasing from said sellers, shipping, distributing, and causing to 
be sold, shipped, and distributed to it by said sellers in commerce from 
various States of the United States through, across, and into other 
States of the United States and the District of Columbia, and since 
June 19, 1936, in the course of making said purchases in commerce of 
said goods, wares, and merchandise from said sellers, purchased, 
shipped, and distributed and caused to be sold, shipped, and distrib
uted in commerce by respondent from various States of the United 
States through, across, and into other States of the United States and 
the District of Columbia as aforesaid, the respondent has been and is 
now receiving and accepting from said sellers allowances or discount& 
in lieu of brokerage upon respondent's said purchases in commerce of 
said goods, wares, and merchandise from said sellers, for which said 
allowances and discounts upon respondent's said purchases in com
merce of said goods, wares, and merchandise from said sellers no 
services whatsoever have at any time been rendered or are now being 
rendered by respondent or by any agent, representative, or inter
mediary subject to the direct or indirect control of responde.nt to, for, 
or on behalf of said sellers in connection with respondent's said pur
chases in commerce of said goods, wares, and merchandise from said 
sellers. 

PAn. 4. The aforesaid acts of respondent constitute a violation of 
the provisions of Section 2 (c) of the above mentioned Act of Congress' 
entitled "An Act to supplement existing laws against unlawful re
straints and monopolies, and for other purposes," apprond October 
15, 1914 (the Clayton Act), as amended by Section 1 of the Act of 
Congress entitled "An Act to amend Section 2 of the Act entitled 'An 
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Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,' approved October 15, 1914, as 
amended (U.S. C., title 15, sec.13), and for other purposes," approved 
June 19, 1936 (the Robinson-Patman Act). 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Act of Congress entitled "An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes," approved October 15, 1914 (The Clayton Act), 
as amended by Section 1 of the Act of Congress entitled "An Act to 
amend Section 2 of the Act entitled 'An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur
poses,' approved October 15, 1914, as amended (U. S. C., title 15, sec. 
13), and for other purposes," approved June 19, 1936 (the Robinson
Patman Act), the Federal Trade Commission on January 13, 1937, 
issued and served its complaint in this proceeding upon The Great 
Atlantic & Pacific Tea Company, respondent herein, charging it with 
violating the provisions of paragraph (c) of Section 2 of the said Act 
as amended. After the issuance of said complaint and the filing, of 
respondent's answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by J. J. Smith, 
Jr., and 1V. N. Baughman, attorneys for the Commission, before \Vil
liam C. Reeves, an examiner for the Commission, theretofore duly 
-designated by it, and in opposition to the allegations of the complaint 
by Caruthers Ewing, 1Vatson, King & Brode and George J. Feldman, 
attorneys for the said respondent, and said testimony and other evi
-dence were duly recorded and filed in the office of the Commission. 

Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint, answer, testimony, and other 
~vidence, briefs in support of the complaint and in opposition thereto, 
.and the oral arguments of the said J. J. Smith, Jr., for the Commission, 
and the said Caruthers Ewing for the respondent, and the Commission 
having duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
.and makes this its findings as to the facts and its conclusions: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, The Great Atlantic & Pacific Tea 
Company, is a corporation organized and existing under the laws of 
the State of New Jersey, and maintains its principal office and place 
Qf business at 420 Lexington Avenue, in the city of New York, N.Y. 

PAn. 2. The respondent is engaged in the retail grocery business, 
and, together with its affiliates, owns and operates more than 14,800 
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retail grocery stores located in 38 States and in the District of 
Columbi::t. 

PAR. 3. In the course and conduct of its business the respondent is. 
engaged in competition with many retail grocery concerns in every 
city in which it operates a store or stores; and the respondent pur
chases for resale at its said stores commodities which it causes to be 
shipped in interstate commerce from the State in which said conunodi
ties are located at the time they are purchased by the respondent across 
State lines through and into States other than the State in which said 
commodities are located at the time they are purchased by the re
spondent, and the respondent ships commodities from its warehouses
across State lines to its stores located in States other than the States 
in which its said warehouses are located. 

PAR. 4. The respondent's organization is divided along geographical 
lines into a number of divisions, each division being composed of 
several units, a unit being the territory serviced by a central warehouse 
operated by the respondent and from which respondent's various retail 
stores in that territory obtain most of the commodities sold to the· 
public by the respondent at its said stores. The purchasing operations· 
of each division are under the general supervision and control of a 
purchasing director for that division. Each warehouse or unit, how
ever, has a warehouse buyer, or unit buyer, hereinafter referred to 
as warehouse buyer, who is authorized to, and does, purchase com
modities for distribution from that warehouse to the respondent's 
stores located in the territory serviced by it. 

PAit. 5. Several years prior to the filing of the complaint herein, the 
respondent established, and has since continuously maintained and 
now maintains, geographically convenient to important sources of sup
ply, a number of central buying offices, located in Hochester, N. Y.;: 
Baltimore, l\Id.; New Orleans, La.; Stm Francisco, Calif.; Milwaukeer 
\Vis., and other cities. These central buying offices continuously have 
been and now are in charge of and operated by agents employed by 
the respondent. The duties of said agents continuously have been 
and now are to find sources of supply for the respondent, to furnish 
the respondent with market information, and to purchase commodities 
for the respondent. 

PAR. 6. Both before and after June 19, 1936, the agents in charge 
of said central buying offices were, and now are, employed by the 
respondent on a salary basis, and all of their office expenses were and 
now are paid by the respondent. Prior to J nne 19, 1936, respondent 
called said agents "brokers," thereafter, "purchasing agents," "field 
buying agents," or "buyers," but this change in name invoh·ed no 
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change in said agents' aforesaid duties to the respondent or in their 
methods of operating in performing those duties. Said agents are 
hereinafter referred to as field buying agents. 

PAR. 7. At all times during the period in which said field buying 
agents have been employed by respondent said field buying agents 
have been, and are now, employed solely by respondent, and by no 
individual, partnership, or corporation whatsoever other than re
spondent, and in all matters and transactions participated in by said 
field buying agents relative to or in connection with the btJsiness of 
respondent or the purchase of commodities by, or the sale thereof 
to, the respondent, said field buying agents acted, and now act, in 
fact for and in behalf, and as the agents and representatives of 
respondent only, and in such matters and transactions said field buy
ing agents did not, and do not now, act in fact for or in behalf, or 
as the agents or representati,·es, of any individual, partnership, or 
corporation whatsoever other than respondent. 

PAR. 8. At all times during the period in which said field buying 
agents have been employed by respondent said field buying agents 
were, and are now, subject to and under the sole control of resp<;md
ent in all matters and transactions participated in by said field buy
ing agents relative to or in connection with the business of respond
ent or the purchase of commodities by, or the sale thereof to, the 
l'espondent, and in such matters and transactions said field buying 
agents were not, and are not now, subject to or under the control of, 
or controlled by, any individual, partnership, or corporation what
soever other than the respondent. 

PAn. 9. The loyalty and allegiance of respondent's field buying 
agents are due solely to the respondent, and in all matters and trans
actions participated in by said field buying agents relative to or in 
connection with the business of respondent or the purchase of com
modities by or the sale thereof to the respondent, said field buying 
agents devote their loyalty and allegiance solely to the respondent. 

PAR. 10. The respondent is the sole direct and intended beneficiary 
of all activities of said field buying agents in connection with negotia
tions for the purchase and the purchase of commodities by, or the 
sale thereof to, the respondent, and the benefits to sellers from such 
activities are incidental to the services rendered by said field buying 
agents to the respondent. 

PAR. 11. The field buying agents of the respondent operate as fol
lows, to wit: From persons engaged in the business of manufacturing 
and selling commodities in the respective territories in which said 
field buying agents are located, such persons being hereinafter re
ferred to as sellers, the field buying agents obtain prices on com-

t0045tm-39-YoL.26--34 
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modities being offered for sale by said sellers. I£ the price and 
quality of the commodities offered for sale by said sellers meet the 
approval of said field buying agents they communicate their infor· 
mation to the respondent's divisional purchasing directors, ware
house buyers, and others in the respondent's employ. I£ a field 
buying agent thinks that commodities offered for sale by sellers are 
not of proper quality or are not offered at a satisfactory price or that 
it would not be to the interest of the respondent to purchase said 
commodities, he either so informs the respondent's purchasing direc· 
tors and warehouse buyers or he does not communicate those sellers' 
offerings to them. 'Vhen a purchasing director or warehouse buyer 
desires any commodities concerning which he has received informa· 
tion from a field buying agent, or which he knows a field buying 
agent can purchase for him, he conmmnicates that fact to the field 
buying agent whom he instructs to purchase the desired commodities. 
The field buying agent then negotiates with various sellers of said 
commodities for price and terms satisfactory to the respondent, and, 
if able to come to an agreement with a seller on such price and terms, 
purchases the desired commodities for the respondent. Having pur
chased commodities from a seller, the field buying agent usually con
firms his purchase by executing a purchase order or contract which 
he signs for and on behalf of the respondent and as its agent and 
forwards to the seller. 

PAR. 12. In the course of performing their duties to the respond
ent its field buying agents exchange with sellers, as is customary in 
the trade, information of all kinds affecting market conditions. At 
times said field buying agents visit the manufacturing establishments 
of sellers and advise sellers how to improve the quality of sellers' 
commodities and in what size containers said commodities should be 
packed. Said field buying agents also furnish sellers with traffic 
information concerning the routing of commodities purchased by the 
respondent. At times when sellers have made special drives to dis
pose of carry-overs or surplus commodities which have threatened 
to unstabilize markets, and at times when some sellers have needed 
immediately to dispose of large quantities of their commodities to 
avoid incipient bankruptcy or other acute financial embarrassment, 
the respondent's field buying agents, when not contrary to the 
interests of the respondent, have brought such matters to the atten· 
tion of respondent's divisional purchasing directors and warehouse 
buyers, requesting them to cooperate with sellers in sellers' efforts 
to sell said commodities, and on instructions from said divisional 
purchasing directors and warehouse buyers have purchased for the 
respondent large quantities of commodities from such sellers. "While 
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sellers benefit from the information and advice of respondent's field 
buying agents with respect to market conditions, routing of ship
ments, improving the quality of commodities, and size of containers, 
and the activities of said field buying agents in cases of carry-overs~ 
surpluses, and financial distress, it is the duty of respondent's field 
buying agents, and it is to the interest of the respondent, to develop 
and maintain adequate sources of supply of commodities of good 
quality packed in popular size containers and to have shipments 
of commodities routed as desired by the respondent; it is also to 
the interest of the respondent to avoid carry-overs and surpluses 
which threaten to unstabilize markets. [In] The activities of 
respondent's field buying agents in connection with furnishing in
formation and advice to sellers, and in bringing to the attention of 
respondent's divisional purchasing directors and warehouse buyers 
sellers' desires or necessities in connection with disposing of large 
quantities of their commodities and requesting their cooperation with 
such sellers, said field buying agents are rendering services to, and 
promoting the interest of, the respondent and are not performing 
or rendering to sellers any selling or brokerage service or any services 
whatsoever in connection with the sale of goods by said sellers to' the 
respondent or the purchase thereof by the respondent from said 
sellers. 

PAR. 13. On said field buying agents' purchases of commodities for 
respondent prior to June 19, 1936, the sellers of such commodities 
paid monthly to said field buying agents brokerage in the same 
amount paid by said sellers to brokers who sold commodities as 
agents of and for said sellers, which brokerage the said field buying 
agents received for and on behalf of respondent, and as the property 
of respondent, and paid over to the respondent, said field buying 
agents neither having nor claiming any right, title, or interest 
therein whatsoever. 

PAR. 14. Shortly after June 19, 1936, the respondent instructed its 
field buying agents to accept no more brokerage on their purchases 
of commodities for respondent, and to make all future purchases of 
~ommodities for respondent on one of the following bases, to which 
Instructions said field buying agents conformed, to wit: 

(a) To purchase commodities for respondent on a net basis reflect
ing a reduction from sellers' current prices to other customers, or 
from the general market prices at which commodities were being 
sold by said sellers, of the amount of brokerage paid by said sellers 
to said field buying agents prior to June 19, 1936, as aforesaid in 
Paragraph 13, su,pr(JJ, and currently being paid by said sellers to 
their brokers. 
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(b) To execute so-called "quantity discount agreements" with 
sellers upon the form appearing in the record herein as Respond
ent's Exhibit 1S-C. Said agreement forms were filled in to provide
for the payment to the respondent monthly, as a so-called "quantity 
discount," of an amount equal to the brokerage paid monthly by said 
sellers to said field buying agents prior to June 19, 1936, as afore
said in paragraph 13, supra, and currently being paid by said sellers 
to their brokers. In some instances said agreements were made retro
active from the date of execution to June 19, 1936, and in sonic
instances where said agreements purported to require the respondent 
to purchase a stipulated quantity of commodities during the existenee
of the agreement in order to earn the "discount" for whieh provision 
was therein made, it was understood and agreed between the re
spondent's said field buying agents and the sellers that the respond
ent was to receive said "discount" regardless of the provisions of said 
agreements with respect to the quantity of eommodities to be pur
chased by the respondent thereunder. 

(c) .To make with sellers unwilling to sell on either of the two 
preceding bases an agreement providing that said sellers were to 
keep a record of all brokerage which but for the Robinson-Patman 
Act said sellers would have paid to said field buying agents as afore
said in paragraph 13, supra, and to pay said brokerage in escrow, 
or set it up as an "abeyance account" on the sellers' books, said 
brokerage to be paid to the respondent when, as, and if, the legality 
of the payment thereof should be determined. 

Since June 19, 1936, the respondent has purchased commodities 
in interstate commerce on each of said bases. 

PAR. 15. Subsequent to the effective date of the Robinson-Patman 
Act the said field buying agents of the respqndent knew the current 
prices at which sellers from whom they were purchasing commodities 
for the respondent, were selling those commodities to their customers 
other than respondent, and were at all times well posted and in
formed of the general market prices at which commodities being 
purchased by them for the respondent were being sold. In com
puting the net prices at which the said field buying agents purchased 
commodities for the respondent subsequent to the effective date of 
the Robinson-Patman Act, said field buying agents deducted from 
sellers' current prices to their customers other than respondent, or 
from the general market prices at which commodities were being 
sold, as the case might be, an amount equal to the brokerage whieh 
but for the Robinson-Patman Act said sellers would have paid to 
said agents as aforesaid in paragraph 13, supra. 
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PAR. 16. The re:spondent feared the loss of brokerage upon pur
dta:ses of commodities made other than on the net basis, or on the 
-quantity discount basis, as described respectively in sub-paragraphs 
(a) and (b) of paragraph 14, supra, and instructed its field buying 
.agents to make all purchases possible on said net basis or on said 
-quantity discount basis. On purchases of commodities made on said 
net basis or on said quantity discount basis the respondent did not 
l'equest that brokerage be paid in escrow or set up as an "abeyance 
account" on sellers' books as aforesaid in sub-paragraph (c) of para
graph 14, supra, but on all purchases not made on one of said bases 
the respondent did request sellers to pay brokerage in escrow, or set 
brokerages up on their books as an "abeyance account" as aforesaid 
in sub-paragraph (c) of paragraph 14, supra. 

PAR. 17. Not all of the net prices at which the said field buying 
:agents purchased commodities for the respondent subsequent to June 
19, 1936, reflected a reduction of the exact amount of brokerage 
which but for the Robinson-Patman Act said sellers would have 
paid to said field buying agents as aforesaid in paragraph 13, supra, 
because an exact reduction frequently resulted in a sale price involv
ing fractions which were not used in the trade, and the respondent 
instructed its said field buying agents to avoid the use of such frac
tions wherever possible in agreeing upon the net price to be paid for 
commodities by the respondent so that said net prices would not 
appear to involve any allowance in lieu of brokerage. 

PAR. 18. Other customers of sellers who sold commodities to the 
respondent on the bases outlined in paragraph 14, supra, purchased 
from those sellers in individual quantities as large as those in which 
the respondent purchased, but with extremely few exceptions, in no 
wise affecting the facts in this matter, the respondent was the only 
customer of said sellers to whom said sellers sold commodities on 
said bases, and the respondent's purchases from said sellers were 
made on one of said bases regardless of the quantity of commodities 
purchased by it. 

PAR. 19. "\Yhen the respondent's field buying agents purchase from 
sellers commodities for the respondent the services of no brokers are 
used or invoked by sellers or by the respondent, and said sellers do 
not receive or have the benefit of any selling or brokerage services 
rendered by any broker or by the respondent or by any agent or 
employee of the respondent, but in purchasing commodities on the 
net price and quantity discount bases above referred to in paragraph 
14 the respondent obtains, receives, and accepts the equivalent of 
brokerage currently paid by sellers to their brokers for brokerage 
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services actually rendered to said sellers by their said brokers in 
selling commodities for said sellers. 

PAR. 20. Some sellers effect savings other than brokerage on pur
chases made for the respondent by the respondent's field buying 
agents, but the only savings represented by the net prices and quan
tity discounts above referred to in paragraph 14 were brokerage 
savings accruing to sellers as a result of having themselves made 
sales to the respondent without invoking or using the selling or brok
erage services of another, and no savings other than brokerage sav
ings were intended to be, or were, passed on by sellers to the re
spondent or received by the respondent from sellers. 

PAR. 21. The function of, and the services performed by, brokers 
representing sellers in connection with the sale of commodities is to 

. find customers for sellers and, acting under and subject to the con
trol of sellers, to sell commodities to those customers for and on be
half of sellers and as the agents of said sellers; the brokers' func
tion in such cases is a selling function, and the service rendered by 
them is a selling service rendered to se1lers. 

PAR. 22. In all matters and transactions wherein the respondent's 
field buying agents purchase commodities for respondent or negotiate 
or deal with sellers in connection with the purchase of commodities 
by or the sale thereof to the respondent all of the services of said 
field buying agents are intended to be and in fact are rendered to 
the respondent solely, and in said matters and transactions said field 
buying agents intend to and in fact do represent the respondent 
solely as its purchasing agents and intend to and in fact do act for 
and in behalf of the respondent only and under its sole control, 
and in said matters and transactions said field buying agents do 
not intend to and in fact do not represent sellers as their agents or 
act for or in behalf or under the control of sellers and do not intend 
to and in fact do not render to sellers any brokerage or selling services 
whatsoever or any other form of services in connection with the sale 
of commodities to or the purchase thereof by the respondent. 

PAR. 23. No brokerage or selling services whatsoever, or any other 
form of services in connection with the purchase of commodities by, 
or the sale thereof to, the respondent are intended to be or are ren
dered to sellers by the respondent or by any agents or employees of 
the respondent. 

PAR. 24. Subsequent to June 19, 1936, for resale in its above
mentioned retail grocery stores, the respondent has purchased com· 
modities in interstate commerce on the basis referred to in subpara· 
graph (a) of paragraph 14, supra, from many sellers who are 
engaged in selling commodities through brokers in interstate com· 
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merce in competition with other sellers of similar commodities, and 
in so doing the respondent has received and accepted allowances and 
discounts in lieu of brokerage. 

PAR. 25. Subsequent to June 19, 1936, for resale in its above-men
tioned retail grocery stores, the respondent has made purchases of 
commodities in interstate commerce on the basis referred to in sub
paragraph (b) of paragraph 14, supra, from many sellers who are en
gaged in selling commodities through brokers in interstate commerce 
in competition with other sellers of similar commodities and has 
received and accepted on said purchases payment of the so-called 
"quantity discount" referred to in said subparagraph (b) of para
graph 14, supm, and in receiving and accepting payment of said 
so-called "quantity discounts" the respondent has received and ac
cepted allowances and discounts in lieu of brokerage. 

PAR. 26. The effect of the receipt of allowances and discounts in 
lieu of brokerage by the respondent has been, and will continue to 
be, to cause substantial injury to competition between those sellers 
who have granted and paid such allowances and discounts to the 
respondent and those sellers who have refused to do so, in that there 
has been and there will continue to be a diversion of respondent's 
business from the latter to the former, and the effect of the receipt 
of allowances and discounts in lieu of brokerage by the respondent 
has a direct and immediate tendency substantially to injure, destroy 
and prevent competition between respondent and respondent's com
petitors in the resale of commodities upon the purchase of which 
the respondent receives discounts and allowances in lieu of brokerage 
in that the respondent, by the receipt of such discounts and allow
ances in Hen of brokerage, is enabled to and does purchase com
modities at prices substantially lower than the prices at which its 
competitors can and do purchase the same commodities from the 
same sellers and the respondent is thereby enabled to resell said 
commodities at prices substantially lower than the prices at which 
its competitors can resell said commodities. 

CONCLUSION 

The respondent takes the position: First-That it has accepted no 
discounts or allowances in lieu of brokerage. Second-That if it 
be held to have accepted allowances or discounts in lieu of brokerage 
it rendered to sellers services therefor within the meaning of para
graph (e) of Section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. Third-That the provisions of Section 2 
(a) of said act, as amended, must be held to be limited by the cost 
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proviso or differentials provisions of paragraph (a) thereof, which 
should be construed to permit the passing on of brokerage savings 
by way of a net price differential or quantity discount. 

The Commission is unable to adopt this reasoning, and concludes 
and finds that the respondent has received discounts and allowances 
in lieu of brokerage in violation of said paragraph (c) of Section 2 
of the Clayton Act, as amended. 

The respondent contends that there is a vast difference and valid 
distinction between a differential which merely reflects or is the 
equivalent of brokerage savings and a discount or allowance in lieu 
of brokerage; that a discount or allowance made as a part of the 
price of goods ca,n not come \vi thin the scope of paragraph (c), 
although equivalent to brokerage and intended to reflect it. . 

'Ve cannot accept this argument. The supposed distinction be
tween a discount or allowance equivalent to brokerage, made as a 
part of the price of goods, and a discount or allowance in lieu of 
brokerage reflected by the price of goods appears to us as too tenuous 
for approval. 

The argument assumes one of the fundamental issues in this case, 
namely, whether or not brokerage may be passed on to buyers as a 
savings in cost under the cost proviso or differentials provisions of 
paragraph (a) of Section 2 of the act. 
If that may not be done, it cannot successfully be contended that 

there is any difference between a price reflecting an allowance in lieu 
of brokerage and a price reflecting brokerage savings-in each 
instance the price is mathematically the same, and the lower price 
is lower, by an amount wholly or partly equivalent to brokerage, for 
no other reason than that that price is given instead of brokerage 
being paid on the basis of a higher price. 

The words "in lieu of," "discount," and "allowance," are well 
understood and there can be no dispute as to their respective 
definitions. 

"In lieu of" means instead of, in place of, or in substitution for. 
"Allowance" means abatement, deduction, or concession. 
"Discount" means deduction, allowance from a price asked, or deduction from 

the usual price made for some special reason. 

Taking the plain and simple meaning of these words, it seems 
impossible to say that a net price arrived at by deducting from a 
regular price an amount equal to brokerage formerly paid, and now 
currently paid to brokers, because that brokerage is no longer to be 
paid, is a price which does not involve a discount or allowance in 
]ieu of brokerage. 
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If and insofar as intent is an element of an allowance or discount 
in lieu of brokerage, the intent necessary to characterize as such the 
respondent's net pdces and quantity discounts, referred to in para· 
graph 14, supra, existed here. The net price differentials and the 
quantity discounts in question were generally equal in amount to 
brokerage paid to the respondent's field buying agents prior to June 
19, 1936, and currently being paid by sellers to independent brokers 
and were passed on by the sellers and accepted by the respondent to 
take the place of, and in substitution for, brokerage paid to the re
spondent's field buying agents prior to that date. Counsel for the 
respondent conceded in their brief that the net prices and quantity 
discounts allowed respondent did not represent any form of savings 
to sellers whatsoever other than the brokerage savings accruing to 
sellers as a result of having themselves made sales to the respondent 
without incurring any obligation to pay brokerage thereon to an 
independent broker. The Commission concludes that such net price 
differentials and quantity discounts were allowances and discounts 
in lieu of brokerage and were affirmatively intended as such by both 
sellers and the respondent. 

The Clayton Act, as amended by the Robinson-Patman Act, has a 
dual purpose which is apparent both from the form of the Act itself. 
and from the reports of the several Congressional Committees which 
considered and commented upon it. The Act was directed not only 
at price discriminations but also at certain practices which involved 
both price discriminations and unfair methods of competition. 

Paragraph (a) generally prohibits both direct and indirect dis
criminations in price. If discriminations in price were the only 
evils sought to be terminated by the Act there was no necessity for 
including in it paragraphs (a), (d), or (e), because the practices 
thereby condemned, themselves involving indirect price discrimina· 
tions, could have been terminated under paragraph (a) insofar as 
they could be shown injuriously to affect competition in particular 
cases. By directing those particular paragraphs at those particular 
practices, it is believed that Congress manifested a purpose and intent 
to condemn and proscribe such practices, not merely and simply be· 
cause they involved price discriminations, but because they were 
considered by Congress to be inherently unfair methods of competi· 
tion which were per se injurious to commerce. 

As stated by the report of the House Committee on the Judiciary 
in reporting the Robinson-Patman Act, its purpose was 

• • • to restore, so far as possible, equality of opportunity in business 
• • • by protecting trade and commerce against unfair trade practices and 
1lnlawful vrice discrimination, and also against restraint and monopoly for the 



502 FEDERAL TRADE COMMISSION DECISIONS 

Conclusion 26F.T.C. 

better protection of consumers, workers, and independent producers, manufac· 
turers, merchants, and other businessmen. 

To accomplish its purpose, the bill amends and strengthens the Clayton Act 
"' . . 

1\fore than 20 years' experience and observation with respect to the opera
tion of the Clayton .Act, together with new methods of trade and industrial 
organization that have since developed, have convinced your committee of the 
shortcomings of existing legislation, and of the need for strengthening existing 
laws and of fitting them more perfectly to the methods and needs of today. 
This your committee has striven to do with a careful regard to the preserva· 
tion of full freedom and sound and honest business methods • • • but with 
a firm resolve not to permit the desire of privilege to masquerade under the 
claim of right. (Report of House Committee on the Judiciary 74th Congress, 
2nd Session, House of Representatives Report Number 2287, Pages 3, 6.) 

It is thus apparent that the act is directed at a multiplicity of evils 
which may be classified generally as price discriminations and unfair 
trade practices. 

The Commission concludes that it was the intention of Congress to 
proscribe absolutely and unconditionally as an undesirable and unfair 
trade practice and method of competition, the payment of brokerage 
and the granting of any allowance or discount in lieu thereof by sellers 
to buyers on the latters' own purchases of goods, and that the inclu
sion in paragraph (e) of the clause "except for services rendered in 
connection with the sale of goods" was not intended to set up a condi
tion upon which such brokerage could be paid or such an allowance 
or discount be granted. This conclusion is sustained and, indeed, 
required by the reports of the various committees which dealt with the 
Act. 

As originally introduced in the House and Senate, paragraph (e) 
(paragraph (b) at that time) unqualifiedly prohibited the payment 
of brokerage by a seller to any intermediary acting for the buyer or 
sub]ect to the buyer's control. It did not prohibit the payment of 
brokerage directly to a buyer, however, or make any reference to 
"services rendered." The paragraph then read: 

(b) That it shall be unlawful for any person engaged in commerce, in the 
cou~se of such commerce, to pay or grant, or to receive or accept, anything of 
value as a commission, brokerage, or other compensation to an agent, repre
sentative, or other intermediary in connection with the sale or purchase of 
goods, wares, or merchandise, where such intermediary is acting therein for 
or in behalf or is subject to the direct or indirect control, of any party to such 
purchase and sale transaction other than the person by whom such compensation 
is so granted or paid. 

Upon being referred to the Committee on the Judiciary of the re
spective houses the paragraph was amended to read exactly as it now 
reads, except that the "services rendered" clause was not inserted by 
the Senate Committee. 
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The Senate amendment merely added to the existing prohibition of 
paragraph (c) an additional prohibition against the payment of 
brokerage direct to the buyer, reinforcing the paragraph with a pro
vision that no discount or allowance in lieu of brokerage should be 
permitted. The paragraph as thus amended was reported to the 
'Senate on February 3, 1936, as follows: 

In section (b) the plnases "or any allowance or discount in lieu thereof," and 
"either to the other party to such transaction" are added by your committee's 
reeommendation. As so revised, tbis section forbids the payrneut or allowance 
-of brokerage, either to the other priucipal party, or to an intermediary acting in 
fact for or under the control of the other principal party, to the purchase and 
:sale transaction. 

Among the prevalent modes of discrimination at which this bill is directed, is 
the practice of certain large buyers to demand the allowance of brokerage direct 
to them upon their purchases, or its paymeut to au employee, agent, or corporate 
subsidiary whom they set up in the guise of a broker, and through whom they 
<lemand that sales to them be made. Whether employed by the buyer in good 
faith to find a source of supply, or by the seller to tlnd a market, the broker so 
employed discharges a sound economic function and is entitled to appropriate 
compensation by the one in whose interest be so serves. But to permit its pay
lnent or allowance where no such service is rendered, where in fact, if a "bro~er," 
so labeled, enters the picture at all, it is one whom the buyer points out to the 
seller, rather than one who brings the buyer to the seller, is but to permit the 
corruption of this function to the purposes of competitive discrimination. The 
relation of the broker to his client is a fiduciary one. To collect from a client 
for services rendered in the interest of a party adverse to him, is a violation of 
that relationship; and to proteot those who deal in the streams of commerce 
against breaches of faith In its relations of trust, is to foster confidence in its 
Processes and promote its wholesomeness and volume. (74th Congress, 2nd 
Session, Senate Report Number 1502, Page 7.) 

It is clear that paragraph (c), as it then stood, prohibited the pay
lllent of brokerage by a seller to a buyer, and the grant of any discount 
or allowance in lieu thereof, under all circumstances and without re
gard to any question of services rendered, and that the Senate so con
strued it. 

On March 31, 1936, the House Committee on the Judiciary, having 
amended paragraph (c) to conform to the Senate amendment and 
added the services rendered clause thereto, reported the bill to the 
House with the following comments, the underscored parts of which 
Were adopted word for word from the Senate report quoted above: 

Section (b) deals with the abuse of the brokerage function for purposes of 
oppressive discrimination. The true broker serves either as representative of 
the seller to find him market outlets, or as representative of the buyer to find 
him sources of supply. In either case he discharges functions which must other
Wise be performed by the parties themselves through their own selling or buying 
departments, with their respective attendl!nt costs. Which method is chosen 
depends presumptively upon which is found more economical in the particular 
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case; but whichever method is chosen, its cost is the necessary and natural cost 
of a business function which cannot be escaped. It Is for this reason that, 
when :t'ree o:t' the coercive Influence o:t' mass buying power, discounts In lieu of 
brokerage are not usually accorded to buyers who deal with the seller direct 
since such sales must bear instead their appropriate share of the seller's own 
selling cost. 

Among the prevalent modes of discrimination at which this bill is di,·ectNl 
is the practice of certain large buyers to demand the allowance of brokerage 
direct to them upon their purchases, or its payment to an employee, agent, o1· 
corporate subsidiary whom they set up in the guise of a brolcer, wtd tllrouyh 
whom they demand that sales to them be made. But the positions of buyer 
and seller are by nature adverse, and it is a contradiction in terms incompatible 
with his natural function for an Intermediary to claim to he rendering sen·· 
ices for the seller when he is acting In fact for or under the control of the 
buyer, and no seller can be expected to pay such an intermediary so controll•~d 
for such services unless compelled to do so by coercive influences in comp!'O· 
mise of his natural interest. Whether employed by the buyer i1n good faith 
to find a source of supply, o1· by the seller to find a market, the broker so em· 
fJloyed discharges a sound economic function a.nd is entitled to appropriate 
compensation by the one in whose interest he so serves. But to per·mit it11 

payment or allowance where no such service ·is t'flndered, where in fact, if 1t 

"broker," so labeled, en.ters the pictut'e at all, it is one whom the buyer poi.11ts 
out to the sener, rather than one who brings the buyer to the seller, would 
render the section a nullity. The reZaHon of the broker to Ids client is tJ 

fiduciary one. To collect from a client tor services rendered in the i-nte1·est of 
a party adverse to him, is a violatfon of that t·elationship; and to protect those 
who deaZ in the st1·eams of commerce against breaohes of faith in its t•elat1lj-n8 
of trust, is to foster confidence in Us processes and promote its wholesonH'ne.~s 
and volume. 

Section (b) permits the payment of compensation by a seller to his broker 
or agent for services actually rendered In his behalf; likewise by a buyer to 
his broker or agent for services in connection with the pm·chase of goo·l~ 

actually rendered in his behalf: but It prohibits the direct or indirect pay· 
ment of brokerage except :t'or such services rendered. It prohibits its allow
ance py the buyer direct to the seller, or by the seller direct to the buyer; and 
it prohibits its payment by either to an agent or intermediary acting in fact 
for or in behalf, or subject to the dlrect or indirect control, of the othel'. 
(74th Congress, 2nd Session, House of Representatives Report Numbe1· 2287, 
Pages 14, 15.) [Italics supplied.] 

This report shows on its face that paragraph (c) as it now stands, 
containing the "services rendered" clause, was given the same con
struction by the House Committee as it had theretofore been given 
by the Senate Committee before that clause was inserted. This in 
itself seems sufficient to require the conclusion that the House did not 
intend the "services rendered" clause to be construed as a condition 
upon which brokerage could be paid by sellers to buyers. Definite 
support for this conclusion is found in the Conference Report of the 
Committee of Conference of the House and Senate which considered 
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the bills passed by each and reported out the Robinson-Patman Act 
in the form in which it was enacted. That report states: 

Subsection (c) deals with brokerage. It is the same as subsection (b) in 
the House bill, which in turn is the same as subsection (c) in the Senate 
.amendment, except that the words "except for services rendered," as contained 
in the House bill, do not appear in the Senate amendment. In the conference 
report these words are retained • • • With the words of the House bill 
thus retained, this subsection permits the payment of compensation by a seller 
to his broker "' "' "' for services actually rendered ln his behalf; • • • 
but it prohibits the direct or indirect payment of brokerage except for such 
sen·ices rendered. It pt•ohibits its allowance • • • by the seller direct 
to the buyer • • • (74th Congress, 2nd Session, House of Representatives 
Heport Number 2951, Page 7). 

In line with this report Representative Utterback, one of the House 
managers of the Conference Committee, said of paragraph (c) m 
reporting the act from that Committee to the House: 

• • • It prohibits the payment or allowance of "' • • brokerage on 
the purchase • • • of goods • • • to the other party to the trans
action • • • that is, the party other than the one who pays the • "' • 
brokerage • "' • (74th Congress, 2nd Session, 80 Congre;;slonal Record, 
Part 9, Page 9418). 

He further stated : 

• • • where sales are made ft·om ouyer to seller, in the nature of the case 
no brokerage services are rendered by eitber, and no payment or allowance on 
nccount thereof can be made • • • (Id.) 

It thus seems entirely clear that paragraph (a) was intended by 
Congress to prohibit without qualification the payment of brokerage, 
and the granting of any allowance or discount in lieu thereof, by 
a seller to a buyer on the latter's pnrchases, and that the "services 
1·endered" clause was not meant to limit that prohibition in any man
ner or to any degree whatsoever. 

Legislative intent notwithstanding, however, it is urged that this 
clause must be construed to permit the payment of brokerage to a 
buyer in return for services rendered to a seller. The arguments 
are that since paragraph (c) as originally drawn, without the words 
"except for services rendered," prohibited only the payment of 
brokerage by sellers: to buyers' agents, the exception to that limited 
prohibition must be· held not to extend the prohibition but to relax 
it within its original limitations; and, as urged by the respondent, by 
writing the exception into paragraph (c) Congress in fact asserted 
a belief that a buyer could render services to a seller because the ex
ception of a particular thing from general words proves that, in 
the opinion of the legislature, the thing excepted would be within the 
general clause had the exception not been made. 
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In the light of clear congressional intent to the contrary, the Com
mission cannot accept these arguments. )foreover, they ignore the 
well-established rule of statutory construction that exceptions are to 
be strictly construed, all doubts being resolved in favor of general 
provisions rather than exceptions, and the premise of the argument 
first stated is not entirely accur[\te. 

It will be recalled that paragraph (c) as originally drawn, with
out the "services rendered". exception, prohibited the payment of 
brokerage not simply to anyon~ acting for. the buyer but to any "in
termediary "' * "' acting * * * for or in behalf of * * * 
subject tb the direct or indirect control" of the buyer. 

The Commission, in the exercise of its knowledge of the manner 
in which ordinary business affairs are transacted, knows that the 
language quoted was susceptible of a construction which might have 
prohibited in many cases the payment of brokerage by a seller to :tn 
independent broker for brokerage services actually rendered. A 
broker (and the reference is to selling brokers, as distinguished from 
buying brokers, so to speak) occupies an anomalous position in com
merce and in law. He is an independent businessman in the sense 
that he is engaged in business for himself. But the business in which 
he is engaged is that of acting as a local sales representative for 
manufacturers. A broker pays the expenses of operating his busi
ness and is dependent for his income upon a commission, callP-d 
"brokerage," paid to him on and measured by sales which he makes 
for the manufacturers whom he represents. The essential service 
which he performs for manufacturers, and the only service for which 
he is paid, is a selling service, although he renders many other 
services. 

In the course of conducting his business a broker must and does 
also render services to buyers-but those services, unlike the services 
rendered to the respondent by its field buying agents, are not buying 
services. A broker is not employed by buyers. He is employed and 
paid by sellers as their selling agent and he represents his seller
principals only. His activities in connection with his representation 
of his seller-principals are controlled by them, but, paradoxically, 
because of the broker's anomalous position as an independent sales 
agent in business for himself, he does act for buyers in a sense and 
he is subject to a degree of control on their part. 

This results from requests by buyers that brokers report com
plaints to their seller-principals, that brokers communicate cancella
tions of orders to their seller-principals, that brokers submit to their 
seller-principals offers of buyers to purchase commodities at prices 
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stipulated by buyers, that brokers endeavor to make up "pool" cars 
of merchandise among several buyers so that the buyers may obtain 
the advantage of quantity prices and carload rates of freight, that 
brokers obtain quotations of prices from their seller-principals for 
the consideration of buyers, and, perhaps, in other ways. Naturally 
it is to the mutual interest ahd advantage of brokers and sellers to 
maintain the good will of their common customers, and brokers gen
erally endeavor to comply with the reasonable requests of buyers 
along the lines indicated. In the course of negotiating sales from 
seller to buyer and bringing them into agreement brokers are neces
sarily guided somewhat by instructions from each, but in the essential 
particular of selling commodities and consummating sales they act for 
and are controlled by the latter alone, who in the absence of a con
tract may discharge them and substitute new brokers in their places 
at any time. 

It is therefore apparent that paragraph (c) of the Robinson-Pat
man Act, as originally drawn, broadly prohibiting the payment of 
brokerage to anyone "acting * * * for or in behalf or * * • 
subject to the direct or indirect control" of buyers, without qualifi
cation as to the manner of acting or the degree or importance· of 
control, and irrespective of services rendered to the seller, might 
possibly have been given a construction prohibiting the payment of 
brokerage to bona fide independent brokers-a construction which 
Congress manifestly did not intend it to be given. 

Thus it is seen that paragraph (c) was susceptible of a construc
tion extending its prohibitions to others than persons acting for and 
as agents of buyers. The insertion of the "except for services ren
dered" clause therein, it is believed, was intended by Congress not 
to permit the payment of brokerage to a buyer, but to make it clear 
that payment of brokerage to a bona fide broker in return for selling 
services rendered was not proscribed, thereby performing a legiti
mate function of a proviso "to exclude some possible ground ?f 
misinterpretation." 

This view finds affirmative and authoritative support in the above
cited Conference Committee report on the Robinson-Patman Act and 
in the remarks of Representative Utterback in reporting the act to 
the House. 

The Conference report, after referring to the retention of the 
Words "except for services rendered," stated: 

With (these) words of the House bill thus retained, this subsection permits 
the payment of compensation by a s£>ller to his broker • • • for services 
nctuully rendered in l1ls behalf • • • 
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Mr. Utterback said: 

The bill prohibits payment or allowance of brokerage • • • except tor 
services rendered • • • this refers to true brokerage services rendered 1n 
fact for the party who pays for them • • • (74th Congress, 2nd Session, 
SO Congressional Record, Part 9, Page 9418). 

It does not appear that Congress throught a buyer capable of 
rendering "services" to a seller in connection with the buyer's own 
purchases of goods. In writing the "servic-es rendered" clause into 
paragraph (c) Congress clearly had in mind true brokerage services 
rendered by bona fide independent brokers employed by sellers as 
their selling agents. In the opinion of the Commission that clause 
was inserted not by way of relaxing the limitations of paragraph 
(c) insofar as they applied to buyers or buyers' agents, but by way 
of excluding a possible misinterpretation that the paragraph might 
be held to prohibit the payment of brokerage for true brokerage 
services rendered hy bona fide independent brokers. 

Even if it were possible to hold that the payment of brokerage to 
buyers or the granting of any discount or allowance in lieu thereof is 
permissible under the "services rendered" clause, the services referred 
to therein, as plainly appears from the Committee reports hereto
fore quoted, are brokerage or selling services rendered to the seller, 
nnd the Commission finds and concludes that no such services were 
rendered to sellers by the respondent or by any agent or employee 
of the respondent. Whatever character may be ascribed to the vari· 
ous activities of the respondent's agents from which benefits were 
derived by sellers, those activities were not selling services nor were 
any services in connection with the sale of goods to the respondent 
rendered to sellers. The respondent's field buying agents and other 
employees acted in every case as agents of the respondent, having 
in' mind and intending to serve and promote its interests, and not 
acting except when, and as they felt those interests could be served 
and promoted. The services thus rendered by the respondent's field 
buying agents and other employees were not selling services in 
character, nor were they rendered to sellers; their services were ren
dered to the respondent and to no one other than the respondent, 
and the benefits derived by sellers from such services were purely 
incidental. 

Passing now to the third point made by the respondent, the Com· 
mission does not believe that Congress intended to permit brokerage 
savings to be passed on by sellers to buyers under that part of para· 
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graph (a) of Section 2 of the Clayton Act, as amended, which 
provides as follows: 

Prot,idcd, That nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale, or 
-delivery resulting from the differing methods or quantities in which such com· 
modities are to such purchasers sold or delivered. 

"While paragraphs (a) and (c) have in common the purpose of 
eliminating unfair price discriminations, thf' Commission is of the 
opinion that the paragraphs 'vere intended by Congress to be sepa
rately and independently applied, and that the former was not meant 
to limit or qualify the prohibitions or application of the latter. 

Paragraph (c) is complete on its face. It contains no ambiguous 
language necessitating reference to paragraph (a) for the purpose of 
determining its meaning. It deals specifically with a particular trade 
practice which was regarded by Congress as an unfair method of com
petition, per se injurious to commerce, and therefore to be prohibited. 
The intention of Congress to treat paragraph (c) as independent of 
paragraph (a) is apparent from both the form of the Robinson
Patman Act and from its legislative history. 

As heretofore mentioned, since paragraph (a) prohibits both direct 
and indirect discrimination in price, if discrimination in price as 
such, were the only evils at which the act was directed there was no 
necessity for Congress to l1ave enacted paragraphs (c), (d), or (e). 
Looking at the act as a whole it seems e\rident that the purpose of 
Congress was not merely to terminate the price discriminations ef
fected by the practice of paying brokerage to buyers, but to terminate 
the practice itself because it was an undesirable practice and consti
tuted an inherently unfair method of competition. Paragraph (c) is 
expressly limited in its application solely to transactions occurring in 
the course of interstate commerce, while paragraph (a) is not so 
limited. In addition to this, paragraph (b), relating to the burden 
of proof applies to procBedings instituted under paragraphs (a), (d), 
.and (e) but, significantly, does not apply to proceedings under 
paragraph (c). 

There is more than mere form, however, to indicate the independ
-ence of paragraph (c). 

Upon reference to the Senate Committee on the Judiciary, the act 
was amended in Committee by the addition to paragraph (a) of the 
words "other than brokerage" following the above-quoted language 
therein permitting differentials based on differences in cost. In re
porting the bill the Senate Committee stated that the quoted words 

1604/H"'-30-VOL. 26--35 
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had been added to "harmonize this subsection (paragraph (a)) with 
(the) subsection * * * which deals directly with the question of 
brokerage" (74th Congress, 2nd Session, Senate Report Number 1052, 
page 5). It is noted that it was paragraph (a) which was amended 
to harmonize it with the provisions of paragraph (c), and that the 
latter was referred to as the subsection which dealt directly with 
brokerage. By thus adding to paragraph (a) an amendment having 
no other purpose whatsoever than expressly to exclude the cost proviso 
or differentials provision thereof from application to paragraph (c), 
the Committee evidenced an unmistakable intention to subordinate 
the former to the latter, leaving paragraph (c) to deal with the ques
tion of brokerage irrespective of and unaffected by the contents of 
paragraph (a) . 

Additional affirmative evidence of this legislative intent is found 
in the action taken by the Committee of Conference of the House and 
Senate. That Committee struck from the bill as passed by the Senate 
the words "other than brokerage" inserted in paragraph (a) as just 
mentioned. Its reason for doing so was that "the matter of brokerage 
is dealt with in a subsequent subsection of the bill" (74th Congress, 
2nd Session, House of Representatives Report Number 2951, page 6). 

The words "other than brokerage" had never been inserted in para
graph (a) of the House bill. Paragraph (c) standing alone clearly 
was not open to a construction permitting brokerage to be passed on 
to buyers by way of an allowance or discount based on savings in 
cost. Dy striking from paragraph (a) of the Senate bill the words 
"other than brokerage" for the reason stated in the Conference report, 
it appears to the Commission that Congress thereby exhibited not 
only a plain intention that paragraph (c) exclusively should govern 
questions of brokerage without regard to the contents of paragraph 
(a) but also the view that the words of paragr~.ph (c) were, in them
selves alone, sufficiently broad without the aid of the Senate amend
ment of paragraph (a) to prevent brokerage :from being transmitted 
to buyers in the form of allowances based on savings in cost. Thus 
the Senate amendment was struck, in the opinion of the Commission, 
not for the purpose of changing the meaning of either paragraph (a) 
or paragraph (c), but because it was tautological. This legislative 
construction of paragraphs (a) and (c) as mutually independent is 
binding upon the Commission as a clear manifestation of legislative 
intent. 

The Commission has not overlooked the fact thaf' in reporting the 
Robinson-Patman Act to the Senate, after the Senate Committee on 
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the Judiciary had amended paragraph (a) by the insertion of the 
words "other than brokerage," Senator Logan said: 

In the second section of the Committee amendment there is a provision that 
in making discriminations or differentials, or whatever we may choose to call 
them, all costs other than brokerage shall be allowed; and it has been said that 
the words ''other than brokerage" in that section ought to go out. 

I have thought a good deal about that suggestion. I think perhaps legitimate 
brokerage ought to be allowed as a part of the costs; and I think when the bill 
Was drafted • • • perhaps in the amendment which was inserted by the 
Judiciary Committee of the Senate we had in mind dummy brokerage, sham 
brokerage (74th Congress, 2nd Session, 80 Congressional Record, part 6, page 
6285). 

This statement, however, appears to support rather than to oppose 
the view that paragraph (c) is not susceptible of a construction per
lllitting the passing on of brokerage savings as differentials in cost. 
It demonstrates effectively that the obvious intention and only purpose 
of the Senate Committee on the Judiciary in adding the words "other 
than brokerage" to paragraph (a) was to refute any possible conten
tion that the differentials provisions o:f that paragraph could be read 
into paragraph (c). That action was thus affirmatively taken by, the 
Committee is clearly indicative o:f the fact that it was not ever in
tended that the differentials provisions of paragraph (a) should be 
construed as qualifying the scope and application of paragraph (c). 
Recognizing an ambiguity inherent in the incompatibility of those 
paragraphs, the Committee acted to resolve that ambiguity in favor 
of their incompatibility. Had it been intended originally that para
graphs (a) and (c) were to be construed as interdependent, it seems 
clear that the Committee would have left the former unaltered or 
Would han~ taken action to confirm, rather than to refute, their 
lllutuality. 

In addition to this primary evidence that Congress intended para
graph (c) as absolute, a further, and perhaps in itself sufficient and 
controlling, reason why that paragraph must be so construed lies 
in the duty of the Commission to apply a simple and fundamental 
rule of statutory construction. That rule is that as between general 
and specific provisions, in apparent contradiction, whether in the 
same or different statutes, the specific qualifies and overrules the 
general, that special provisions prevail over general ones which, in 
the absence of the special provisions, would control. 

As heretofore stated, paragraph (a) is the general paragraph of 
the Robinson-Patman Act. Paragraph (c) is a special paragraph 
dealing with the matter of brokerage only. Unquestionably the pro
visions of paragraph ( o) prohibit without qualification, and without 
referenee to competition or differentials based on savings in cost, 
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every form of concession whatsoever based on brokerage. To the 
extent that paragraph (a) requires a showing of injury to competi
tion and permits all differentials based on savings in cost it obviously 
conflicts, anrl is inconsistent, with paragraph (r). That being true, 
under the rule just stated, paragraph (a) must be held to Le sub
ordinate to paragraph (c), and the conflicts and inconsistencies 
between them must be resolved in faYor of the enforcement of the 
special provisions of the latter unqualified by the gt>nE'ral provision,.; 
of the former. 

If this construction of paragraphs (a) and (c) as mutually inde
pendent and absolute were not adopted, paragraph (c) "·oultl be de
prived of all substance. ManifE>stly there is no diffE're1we lwtween 
paying brokerage to a buyer and giving him credit for it, by way 
of a net price, on the purchase price of the commodities which he 
buys. Sellers ordinarily selling through brokers who do their own 
selling in particular cases always saw brokerage in such cases, 
because no one else having perfornwcl a selling sen·ice which entitles 
him to receive brokerage the sellers ineur no obligation to pay it. 
If they are permitted to pass that saYing on to buyers pam graph ( o) 
will be completely eviscerated, and the efforts of Congress to pro
tect commerce against a practice by which it found that price con
cessions were being transmitted to buyers by way of an inherently 
unfair method of competition will be rendered nin and useless. 

While the Commission finds as a fact in this proceeding that the 
acceptance of discounts in lieu of brokerage by the respondent tends 
to injure competition between the respondent and its competitors and 
does injure competition between sellers who grant such discounts 
and allowances to the respondent and thof'e who do not, that fact 
has not been considered by the Commission in arriving at its conclu
sion herein, for the reason that the Commis8ion concludes as a matter 
of Jaw that it is unnecessary for an injurious effect upon competi
tion to be shown in proceedings instituted under paragraph (c). 

The Commission concludes that in accepting net priees and quan
tity discounts, as heretofore referred to in paragraph 14. supra, the 
respondent The Great Atlantic & Pacific Tea Company, has been and 
is now accepting discounts and allowances in lieu of brokerage in 
violation of paragraph ( o) of Section 2 of an Act of Congress ap
proved October 15, 1914, entitled "An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur
poses", as amended by an Act of Congress approved June 19, 1936, 
entitled "An Act to amend Section 2 of the Act entitled 'An Act to 
supplement existing laws against unlawful restraints and monopolies, 
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and for other purposes', approved October 15, 1914, as amended 
(U.S. C., Title 15, See. 13), and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of The 
Great Atlantic & Pacific Tea Company, respondent, testimony and 
other evidence, taken before 'Villiam C. Reeves, an examiner for the 
Commission theretofore duly dPsignated by it, in support of the 
allrgations of said complaint and in opposition thereto, briefs filed 
in support of said complaint and in opposition thereto and the oral 
arguments of J. J. Smith, Jr., counsel for the Commission, and 
Caruthers Ewing, counsel for the respondent, and the Commission 
having made its findings as to the facts and its conclusion that the 
said respondent has violated, and is now violating, the provisions 
of an Act of Congress approved October 15, 1914, entitled "An Act 
to supplement existing laws against unlawful restraints and monop
olies, and for other purposes" as amended by an Act of Congress 
approved Jung 19, 1936, entitled "An Act to amend Section 2 qf th~ 
Act entitled 'An Act to supplement existing laws against unlawful 
restraints nud monopolies, and for other purposes' approved October 
15, 1914, as amended (U. S. C., Title 15, Sec. 13), and for other 
Purposes." 

It is m'dered, That in purchasing commodities in interstate com
merce from sellers who are enaaaed in sellina commodities in inter-e ~ ·b 

state commerce to the respondent, The Great Atlantic & Pacific Tea 
Company, and to purchasers thereof other than the respondent, the 
said respondent, The Great Atlantic & Pacific Tea Company, do 
fo1thwith cease and desist from: 

1. Making purchases of commodities, and the pol icy and practice 
of making purchases of commodities, at a so-called net price, and 
every other price, which reflects a deducti011 or reduction, or is ar
rived at or computed by deducting or subtracting, from the prices 
at which sellers are selling said commodities to other purchasers 
thereof any amount representing, in whole or in part, brokerage 
currently being paid by sellers to their brokers on sales of said com
l110<lities made for sairl sellers by. or by said SPllers through, their said 
brokers, and : · 

2. Accepting, and the policy and practice of accepting, on its pur
chases of commodities from sellers any so-called quantity discounts 
and payments of all kinds representing, in whole or in part, broker
age currently being paid by sellers to their brokers on sales of said 
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commodities made for said sellers by, or by said sellers through, 
their said brokers, and : 

3. Accepting, and the policy and practice of accepting, on its pur
chases of commodities from sellers prices reflecting, and all allow
ances and discounts representing, brokerage savings effected by SE;lllers 
on their sales o£ commodities to the respondent. 

4. Accepting, and the policy and practice of accepting, on its 
purchases of commodities all allowances and discounts in lieu of 
brokerage, in whatever form said allowances and discounts may be. 
allowed, granted, paid or transmitted to the respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 



NATIONAL l\IANUFACTURERS DISTRIBUTING CO. 515 

Complaint 

IN THE MATrER OF 

NATIONAL MANUFACTURERS DISTRIBUTING COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3053. Complaint, Feb. 10, 1937-Decision, Jan. 25, 1938 

'Where a corporation engaged in sale and distribution of rotary clocks, auto
matic vibro shavers, cameras, and various other articles of merchandise--

Furnished and distributed to members of the general public in practically all 
States and in the District of Columbia, push cards, order blanks, and 
advertisements depicting particular items of its said merchandise and 
instructions for sale theroof under plans by which chance purchaser paid 
for chance varying amount, dependent upon number disclosed within 
various disks of aforesaid cards, and received article of merchandise or 
nothing other than push, dependent upon success or failure in selecting 
girl's name corresponding to that concealed under card's master seal, and 
it compensated by merchandise its operator or representative, and thereby 
placed in hands of others means of conducting lotteries, games of chance, 
or gift enterprises in distribution of its said merchandise, with knowledge 
and intent that said cards bad been, were, and would be, used in sale and 
distribution of its said products to public by lot or chance, contrary to 
public policy, and in competition wlth many who are opposed to use of 
such cards in sale and distribution of their merchandise and refrain from 
furnishing same; 

'With result that sale of similar or like merchandise by aforesaid competitors 
was thereby injuriously affected and trade was diverted from them to it 
by reason of said furnishing of such cards or like devices, and there was 
a restraint upon and detriment to the freedom of sale and legitimate 
competition; to the prejudice and injury of the public and competitors: 

lield, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Miles J. Fu1'1U18, trial examiner. 
Air. Henry 0. Lank and Mr. P. 0. Kolinski for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 

Co:MPLAINT 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that National 
Manufacturers Distributing Company, a corporation, hereinafter 
referred to as respondent, has been and is using unfair methods of 
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competition in commerce, as "commerce" is defined in said act, and' 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, National Manufacturers Distributing· 
Company, is a corporation organized and operating under the laws 
of the State of Illinois, with its principal office and place of business 
located at 1420 South Halsted Street, in the city of Chicago, State 
of Illinois. It is now, and for more than 1 year last past has been, 
engaged in the sale and distribution of rotary clocks and other 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia, and causes and has 
caused said products when sold to be shipped from its place of busi
ness in the State of Illinois to purchasers thereof, some located in 
the State of Illinois and others located in various other States of 
the United States and in the District of Columbia. 

In the course and conduct of its business, respondent is now, and 
for more than 1 year last past has been, in substantial competition 
with other corporations and with individuals and partnerships en
gaged in the sale and distribution of clocks and other merchandise· 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

PAR. 2. In the course and conduct of its business, as described 
above, respondent, in soliciting the sale of and selling its products 
in interstate commerce, has adopted and pursued and still continues 
the following methods and practices : 

Respondent distributes to the public, through the United States 
mails in interstate commerce, certain literature, instructions, and 
sales outfits, including paper push cards, order blanks, and advertise
ments containing illustrations of rotary clocks and circulars explain
ing respondent's plan of selling said merchandise and of alloting it 
and other articles as premiums or prizes to the operators of the push 
card. 

Respondent's push card bears 24 feminine names with ruled columns 
on reverse side thereof for writing in the name of the customer oppo
site the feminine name selected. Said push card has 24 small round 
partially perforated disks marked "PUSH," below each of which is 
printed one of the feminine names printed alphabetically on reverse 
side of card. Concealed within eac_h disk is a number which is dis
closed when the disk is pushed or separated from the card. The push 
card also has one large red seal, and concealed under this seal is one 
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of the feminine names appearing on reverse side of the said card. 
The push card bears printed legends or instructions, as follows: 

Name under seal recelvPs 
FAMOUS ROTARY CLOCK 

The world's newest time teller 
UNIQUE UNUSUAL DEPE:-i'DABLE 

$5.00 VALUE 
Nos. 1 to 29 pay what you draw 

Over 29 pay only 29¢ 
NO HIGHER 

\Vrite your name opposite name you select on reverse side 

Sales of rotary cloeks by means of said push card are made in ac
COI·dance with the above-described legends or instructions. Said prize 
or premium is alloted to the customer or purchaser in accordance with 
the above legends. The fact as to whether a customer pays a sum of 
money from 1 cent to 29 cents for a rotary clock, and the fact as to 
whether a customer receives nothing for the amount paid, is thus 
determined wholly by lot or chance. 

Respondent furnishes one rotary clock and additional merchandise 
to its representative making sales by means of said push card. Re
spondent also furnishes its represen~ative with additional pri'nted 
instructions or suggestions for using said push cards. One of said 
printed instructions bears the following legend, to wit: 

WHAT TO DO. There is notl!ing complicated-you merely show the clock
illustration to your friends, neighbors, co-workers In the office, shop, etc.-!'Xplain 
to them how they may obtain a beautiful modern notary Clock for the small sum 
of 1¢ to 29¢. The enclosed sales card contains 24 girls' names and under eac·h is a 
conct>uled number. Persons selecting numbers 1 to !!9 pay what they draw. All 
numbers over 2V pny only 29'¢-no higher. 'Vhen the !'files card Is completed the 
amount taken in will be $G.52. For your cooperation in completing the sales card 
You Will receive absolutely free a Rotary Clock and the person selecting the 
correct name corresponding with the one under the large S!•nl will also receive a 
Rotary Clock. 

PAR. 3. Respondent, in selling its said merchandise in connection 
with the aforesaid push card, conducts lotteries or places in the hands 
of others the means of conducting lotteries in the sale of its merchan
dise in accordance with the sales plan hereinabove set forth. 

The sale of respondent's said merchandise to the purchasing public, 
ns hereinabove alleged, involves a game of chance or the sale of a 
chance to procure respondent's merchandise contrary to the established 
public policy of the United States and contrary to criminal statutes of 
tnany of the States of the Uuited States. Dy reason of said facts, 
tnany competitors of respondent are mnvilling to offer for sale or sell 
their merchandise so as to involve a game of chance, and such com
petitors refrain therefrom. 



518 FEDERAL TRADE COl\Il\USSION DECISIONS 

Findings 26F. T. C. 

Many purchasers of clocks are attracted by the element of chance 
involved in respondent's sales method, as above described, and are 
thereby induced to purchase respondent's merchandise in preference to 
the same or similar merchandise of respondent's competitors who do 
not use the same or equivalent methods. 

PAR. 4. The use of said method by respondent has the tendency and 
capacity unfairly to divert to respondent, because of said game of 
chance, trade, and custom from its competitors who do not use the 
same or equivalent methods; to exclude from said clock trade all com
petitors who are unwilling to and who do not use the same or equiva
lent methods; to lessen competition in said clock trade and to tend to 
create a monopoly of said clock trade in respondent and such other 
competitors as use the same or equivalent methods; and to deprive the 
purchasing public of the benefit of free competition in said clock 
trade. The use of said method by respondent has the tendency and 
capacity unfairly to eliminate from said clock trade all actual com
petitors and to exclude therefrom all potential competitors who do not 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win clocks by chance, because such method 
is contrary to public policy or to the criminal statutes of certain of the 
States of the United States, or because they are of the opinion that 
such method is detrimental to public morals and to the morals of the 
purchasers of said clocks, or because of any or all of such reasons. 

PAR. 5. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and of respondent's competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on February 10, 1937, issued and served 
its complaint in this proceeding upon respondent, National Manu
facturers Distributing Company, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint, and the filing of 
respondent's answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by Henry C. 
Lank, attorney for the Commission, and in opposition thereto by 
John A. Nash, attorney for the respondent, before Miles J. Furnas, 
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an examiner of the Commission theretofore duly designated by it. 
The said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, this proceeding regu
larly came on for final hearing before the Commission on the said 
complaint, the answer thereto, testimony, and other evidence, briefs 
in support of the complaint and in opposition thereto and the oral 
arguments of counsel aforesaid; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent National Manufacturers Distribut
ing Company is a corporation organized and operating under the 
laws of the State of Illinois, with its principal office and place of 
busint-ss located at 1420 South Halsted Street in the city of Chicago, 
State of Illinois. Respondent is now, and for more than 1 year last 
past has been, engaged in the sale and distribution of rotary clocks, 
automatic vibro shavers, cameras, and various other articles of mer
chandise, in commerce between and among the various States of the 
United States and in the District of Columbia. It causes said mer
chandise, when sold, to be shipped or transported from its principal 
place of business in the State of Illinois to purchasers thereof in the 
State of Illinois and in practically all the other States of the United 
States, as well as in the District of Columbia, at their respective 
points of location. There is now, and has been for more than 1 
!ear last past, a course of trade and commerce by said respondent 
lll such merchandise between and among the various States of the 
United States and in the District of Columbia. In so carrying on said 
business, respondent is, and has been, engaged in active competition 
with other corporations, and with partnerships and individuals en
gaged in the manufacture of similar or like articles of merchandise 
and in the sale and distribution thereof in commerce between and 
J\rnong the various States of the United States and in the District of 
Columbia. 

PAR. 2. In the course and conduct of its business as described in 
paragraph 1 above, respondent in soliciting the sale of, and selling, 
~ts products, has adopted and pursued, and still continues the follow
lug methods and practices : 

Respondent distributes to the members of the general public in 
Practically all States of the United States and in the District of 
Columbia, through the United States mail, certain literature, instruc-
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tions, and sales outfits, including paper push cards, order blanks and 
advertisements containing illustrations of particular items of mer
chandise which it is offering for sale, and circulars explaining re

·:spondent's plan of selling said merchandise and of allotting it and 
.other articles as premiums or prizes to the operators of the said 
push card. • 

All of the said push cards involve the same principle or sales plan 
or method, but vary to some extent in detail. One of said push cards 
bears 24 feminine names with ruled columns on reverse side thereof 
for writing in the name of the customer opposite the feminine name 
selected. Said push card has 24 small round partially perforated 
disks marked "PUSH", below each of which is printed one of the 
feminine names printed alphabetically on reverse side of card. Con
cealed within each disk is a number which is disclosed when the disk 
is pushed or separated from the card. The push card also has one 
large red seal, and concealed under this seal is one of the feminine 
names appearing on reverse side of the said card. The push card 
bears printed legends or instructions, as follows: 

Name under seal receives 
FAMOUS ROTARY CLOCK 

The world's newest time teller 
UNIQUE UNUSUAL DEPENDABLE 

$5.00 VALUE 
Nos. 1 to 29 pay what you draw 

Over 29 pay only 29¢ 
NO HIGIIER 

Write your name opposite IJame you select ou reverse side 

Sales of rotary clocks by means of said push card are made in 
acco1:dance with the above-described legends or instructions. Said 
prize or premium is allotted to the customer or purchaser in accord
ance with the above legends. The fact as to whether a customer pays 
a sum of money from 1 cent to 29 cents for a rotary clock, and the 
fact as to whether a customer receives nothing for the amount paid, 
is thus determined wholly by lot or chance. 

Respondent furnishes one rotary clock and additional merchandise 
to its representative making sales by means of said push card. R~
spondent also furnishes its representative with additional printed 
instructions or suggestions for using said push cards. One of said 
printed instructions bears the following legend, to wit: 

WHAT TO DO. There is nothing complicated-yon merely show the dock
illustration to yout· frleuds, neighbors, co-workers in the office, shop, ctc.
c;>xplaln to them how they may obtain a beautiful modern Rotary Clock for 
the small sum of 1¢ to 29¢. The enclosed salescard contains 24 girls' names 
and under each is a concealed number. Persons selecting numbers 1 to 29 
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pa~· what they draw. All numbers over 29 pay only 29¢-no higher. When 
the sales card Is completed the amount taken in will be $6.52. For your coopera
tion In completing the sales card you will receive absolutely free a Rotary 
Clock and the person selecting the correct name corresponding with the one 
unuer the large seal will also receive a Rotary Clock. 

As stated above, the other push cards which respondent furnishes 
are identical in principle but vary in detail. Some of said push 
cards are furnished by respondent and are used by the public in 
purchasing and distributing automatic vibro shavers, cameras, and 
other merchandise sold and distributed by respondent. The mem
bers of the public to whom respondent furnishes its push cards and 
other literature use the same in the manner suggested by respondent, 
thert:'hy distributing respondent's merchandise to others and procur
ing respondent's merthandise for themselves. The sale and distribu
tion of respondent's merchandise through the use of or by means of 
the said push cards constitutes the operation of lotteries, games of 
chance, or gift enterprises, and the respondent, in furnishing said 
push cards, puts in the hands of others the means of conducting 
~otteries, games of chance, or gift enterprises in the distribution of 
Its merchandise. 

P.tR. 3. The respondent, in furnishing said push cards, has k~owl
edge that said push cards are, and have been used, in distributing 
its merchandise, and furnishes said push cards so that its merchan
dise may be sold or distributed to the public by lot or chance. 

P.AR. 4. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that distributed by the respondent, who do not furnish push cards 
similar to those furnished by respondent, and who do not furnish 
any device by which their merchandise can be distributed to the 
public by lot or chance. There are also many competitors of re
spondent who are opposed to use of push cards in the sale and dis
tribution of their merchandise, and such competitors refrain from 
furnishing such devices. Competitors of respondent were called a~ 
Witnesses and testified in this proceeding, and the Commission finds 
that the sale of merchandise by means of said push cards injuriously 
affects the sale of similar or like merchandise by such competitors, 
and that trade is diverted to respondent from its said competitors 
by reason of the furnishing of said push cards or like devices. The 
~se of such methods by the respondent in the sale and distribution of 
lts merchandise is prejudicial and injurious to the public and to re
spondent's competitors, and has resulted in the diversion of trade 
to respondent from its said competitors, and is a restraint upon, and 
a detriment to, the freedom of sale and legitimate competition. 
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PAR. 5. As stated previously in these findings, the respondent sells 
its merchandise in practically all of the States of the United States 
and in the District of Columbia, and, while the annual volume of 
respondent's business was not shown exactly, an officer of the respond
ent testified, and the Commission finds, that the respondent's annual 
volume of business is, and has been, substantial. 

PAR. 6. The Commission finds that the sale and distribution in 
interstate commerce of clocks, automatic shavers, cameras, and other 
merchandise, by means of lot or chance, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of the respondent National Manu. 
facturers Distributing Company are to the prejudice of the public 
and of respondent's competitors, and are unfair methods of competi
tion in commerce and constitute a violation of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled, '~An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, testimony, and' other evidence taken before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein and oral arguments by Henry C. Lank, 
counsel for the Commission, and by John A. Nash, counsel for the 
respondent, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and £or other purposes." 

It is ordered, That the respondent National Manufacturers Dis
tributing Company, its officers, agents, representatives, and em
ployees, in connection with the offering for sale, sale, and distribu
tion o£ clocks, automatic shavers, cameras, and other merchandise, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist £rom : 

1. Supplying to or placing in the hands of others push cards or 
other similar devices so as to enable such persons to dispose of or sell 
by the use thereof such articles o£ merchandise. 
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2. Mailing, shipping, or transporting to members of the public 
push cards or other similar devices so prepared or printed as to 
enable said persons to sell or distribute such merchandise by the use 
thereof; 

3. Selling or otherwise disposing of merchandise by the use of 
push cards or other similar devices, or in any manner selling or 
otherwise disposing of such merchandise free of charge or at vary
ing prices depending upon lot or chance. 

It is fwrther ordered, That the respondent shall, within 30 days 
~fter service upon it of this order, file with the Commission a report 
1n -writing setting forth in detail the manner and form in which it 
has complied with the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

W. A. LEITH, INDIVIDUALLY AND TRADING AS STYLE 
SILK COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. o OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 305-9. Complaint, Feb. 10, 1937-Decision, Jan. 25, 1938 

Where as individual engaged in sale and distribution of ::ilk hosiery and other 
merchandise-

Furnished and distributed to members of the general public in practically all 
States and in the District of Columbia, push cards, order blanks, and adver
tisements depicting his said merchandise thus being offered, and instructions, 
suggestions, and circulars describing his said plan of selling same, by which 
chance purchaser paid for chance varying amount, or nothing, dependent 
upon number disclosed within various disks of aforesaid cards, and received 
one or two pairs of hosiery, or nothing, depending upon success or failure 
in selecting feminine names corresponding to those concealed under cards' 
master seals, and he compensated by merchandise operator or representa
tive, and thereby placed In hands of others means of conducting lotteries, 
games of chance, or gift enterprises in distribution of his wid merchandise, 
with knowledge and Intent that said cards had been, were and would be used 
In sale and distribution of his said products to public by lot or chance, con
trary to public policy, and in competition with many who are opposed to use 
of such cards in sale and distribution of their merchandise and refrain from 
furnishing same; 

With result that sale of similar or like merchandise by aforesaid competitors was 
thereby injuriously affected and trade was diverted from them to him by 
reason of said furnishing of such cards or like devices, and there was a 
restraint upon and detriment to the freedom of fair and legitimate competi
tion; to the pt·ejudice and injury of the public and competitors: 

Held, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry 0. Lank and Mr. P. 0. [(olinski for the Commission. 
Nash & Donnelly, of Chicago, ill., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the Fed
eral Trade Commission, having reason to believe that ,V, A. Leith, 
individually, and trading as Style Silk Company, hereinafter referred 
to as respondent, has been and is using unfair methods of competition 
in commerce, as "commerce" is defined in said act, and it appearing to 
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said Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows : 

PARAGRAPH 1. Respondent is an individual doing business under the 
name and style of Style Silk Company, with his principal office and 
place of business located at 529 South Franklin Street, in the city of 
Chicago, State of Illinois. He is now, and for more than 1 year last 
past has been engaged in the sale and distribution of hosiery in com
~lerce between and among the various States of the United States and 
ln the District of Columbia, and causes and has caused said products 
When sold to be shipped from his place of business in the State of 
Illinois to purchasers thereof, some located in the State of Illinois and 
others located in various other States of the United States and in the 
District of Columbia. 

In the course and conduct of his business, respondent is now, and 
for more than 1 year last past has been, in substantial competition with 
other individuals and with corporations and partnerships engaged in 
the sale and distribution of hosiery in commerce between and among 
the various States of the United States and in the District of Columbia. · 

PAR. 2. In the course and conduct of his business, as described ab.ove, 
respondent, in soliciting the sale of and selling his products in inter
state commerce, has adopted and pursued and still adopts and pursues 
the following methods and practices: 

Respondent distributes to the public, through the United States 
111ails in interstate commerce, certain literature, instructions, and sales 
outfits, including paper push cards, order blanks, and advertisements 
containing illustrations o£ hosiery and circulars explaining respond
ent's plan of selling said merchandise and of alloting it and other arti
cles as premiums or prizes to the operators o£ the push card. In order 
to obtain addresses of "prospects," respondent addresses a letter to a 
Woman employee of some firm or organization offering her a pair of 
ladies' silk hosiery free on condition that she send to respondent the 
names and addresses of 10 other women in different offices. If the 
Person addressed complies, the pair of hosiery promised of the size 
and color indicated is sent to her by respondent, and to each of the 
other "prospects" respondent sends said sales literature, including a 
Paper push card with printed instructions for its operation. 

Respondent's push card bears 60 feminine names with a blank 
space opposite each for writing in the name of the customer. Said 
Push card has 60 small round partially perforated disks marked 
"P_DSH," below each of which is printed one of the feminine names 
.Pnnted alphabetically elsewhere on the card. Concealed within. 

16045lm-39-voL. 26-36 
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each disk is a number which is disclosed when the disk is pushed or 
separated :from the card. The push board also has a l::trge red par
tially perforated disk and a large blue partially perforated disk, and 
concealed within each of these two disks is one of the feminine 
names appearing elsewhere on the said card. The push card bears 
printed legends or instructions, as follows: 

RED 
SEAL 

14 Numbers 
are FREE 

5-15-20-23 
30 - 35 - 38 - 40 

45-48-50 
55- 58- 60 

Lucky Name under Red Seal Receives 
TWO Pairs 

Ladies' Silk Hosiery 

Lucky Name under Blue Seal Receives 
ONE PAIR 

Ladles' Silk Hosiery 
Notice: If Men's 

Hosiery are wanted we 
will send 3 pair in 

place of each pair of 
Ladies'. 

PAY ONLY WHAT YOU DRA W-1¢ to 15¢ 
Any number over 15 pays only 15¢ 

All numbers have Equal Chance 
No Credit 

First write your n'ame opposite name 
you select, then push out with 

Pencil Point 

BLUE 
SEAL 

Sales of hosiery by means of said push card are made in accordance 
with the above describe<! legends or instructions. Each of said 
prizes or premiums is allotted to the customer or purchaser in ac
cordance with the above legends. The fact as to whether a customer 
receives one or two pairs of hosiery free or pays a sum of money from 
1 cent to 15 cents, and the fact as to whether a customer receives 
nothing for the amount paid or receives one or two pairs of ladies' 
silk hosiery or three or six pairs of men's hosiery, is thus determined 
wholly by lot or chance: 

Respondent furnishes two pairs of ladies' hosiery or six pairs of 
men's hosiery to his representative making sales by means of said 
push card. Respondent also furnishes his representative with addi
tional printed instructions or suggestions for using his said push 
cards. 
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PAR. 3. Respondent, in selling his said merchandise in connection 
with the aforesaid push card, conducts lotteries or place~ in the 
hands of others the means of conducting lotteries in the sale of his 
tnerchandise in accordance with the sales plan hereinabove set :forth . 
. The sale of respondent's said merchandise to the purchasing pub

he, as hereinabove alleged, involves a game o£ chance or the sale o:f a 
C!lance to procure respondent's merchandise contrary to the estab
lished public policy of the United States and contrary to criminal 
statutes of many of the States of the United States. By reason of 
s.aid facts many competitors of respondent are unwilling to offer 
for sale or sell their merchandise so as to involve a game of chance, 
and such competitors refrain therefrom. 
. Many purchasers of hosiery are attracted by the element of chance 
Involved in respondent's sales method, as above described, and are 
thereby induced to purchase respondent's merchandise in preferenc~ 
to the same or similar merchandise of respondent's competitors who 
do not use the same or equivalent methods. 

PAR. 4. The use of said method by respondent has the tendency 
aJ~d capacity unfairly to divert to respondent, because of said game 
of chance, trade and custom from his competitors who do not use the 
sarne or equivalent methods; to exclude from said hosiery trade all 
cornpetitors who are unwilling to and who do not use the same or 
equivalent methods; to lessen competition in said hosiery trade and 
to tend to create a monopoly of said hosiery trade in respondent and 
such other competitors as use the same or equivalent methods; and 
~0 deprive the purchasing public of the benefit of free competition 
In said hosiery trade. The use of said method by respondent has 
the tendency and capacity unfairly to eliminate from said hosiery 
trade all actual competitors and to exclude therefrom all potential 
~Otnpetitors who do not adopt and use said method or any method 
Involving a game of chance or the sale of a chance to win hos.iery by 
ch_ance, because such method is contrary to public policy or to the 
Cl'Itninal statutes of certain of the States of the United States, or 
because they are of the opinion that such method is detrimental to 
Public morals and to the morals of the purchasers of said hosiery, 
or because of any or all of such reasons. 

PAJ.t 5. In the course and conduct o:f his business, as described in 
Pa~agraph 1 hereof, respondent has caused and causes the represen
tation to be made upon advertising circulars accompanying sales 
outfits furnished to his representatives, as follows: 

Full-Fashioned Guaranteed Ringless Pure Silk lloslery 
Value $1.50 
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In truth and in fact, the hosiery sold and offered for sale by the 
1·espondent, under the above-stat~J representation, at a price of $1.50. 
was not and is not of the type and brand of hosiery customarily sold 
at $1.50. The retail price so advertised was not and is not the price at 
which such hosiery was or is intended to be sold, but was and is greatly 
in excess of the price at which such hosiery is sold or intended to be 
sold in the usual course of trade. 

PAR. 6. The false and misleading representation hereinabo\'e set 
out, together with the false and fictitious price marking, on the part 
of the respondent, in the sale and offering for sale of hosiery, has the 
tendency and effect to mislead and deceive and does mislead a substan
tial portion of the consuming public by inducing them to beLieve that 
the price so advertised was and is the usual or customary price at 
which said hosiery was or is sold or intended to he sold in the course 
of regular retail trade. 

PAR. 7. There are among the competitors of responent many who 
do not falsely represent the price of hosiery offered by them for sale, 
or who do in fact sell and offer for sale hosiery which is truthfully 
represented as to value and price. , 

Respondent's false representation has had and now has the tend
ency and capacity to mi~lead and deL·~ivo a sub:,tantial portion of 
the consuming public into the erroneous belief that such representa
tion is true, causing them to purchase respondent's product in re· 
liance on same. Said false representation has the tendency and 
capacity to, and does, divert trade to respondent from his competitors 
who truthfully advertise their products, thereby causing injury to 
substantial competition in commerce. 

PAn. 8. The aforementioned method, acts, and practices of the re
spondent are all to the preiudice of the public and of respondent's 
competitors, as hereinabove alleged. Said method, acts, a.nd prac
tices constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act o£ Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions o£ an Act o£ Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on February 10, 1937, issued and served 
its complaint in this proceeding upon the respondent, ,V. A. Leithr 
individually and trading as Style Silk Company, charging him with 
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the use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint, and 
the filing of respondent's answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
Henry C. Lank, attorney for the Commission, and in opposition 
thereto by J olm A. Nash, attorney for the respondent, before Miles 
J. Furnas, an examiner of the Commission theretofore duly desig
nated by it. The said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
Proceeding regularly came on for final hearing before the Commission 
·on the baid complaint, the answer thereto. testimony, and other evi
·dence, briefs in support of the complaint and in opposition thereto and 
the oral arguments of counsel aforesaid; and the Commission, having 
?uly considered the matter and now being fully advised in the prem
Ises, finds that this proceeding is in the interest of the public and 
.makes this its findings as to the facts and its conclusion drawn 
therefrom: 

Fl~DINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent ,V. A. Leith is an individual doing 
Lusiness under the trade name, Style Silk Company, with his prindipal 
office and place of business located at 529 South Franklin Street in 
the city of Chicago, State of Illinois. Respondent is now, and for 
seve:al years last past hns been, engaged in the sale and distribution 
-of Silk hosiery, ladies' lingerie, and other 1trticles of merchandise in 
·commerce between and among the various States of the United States 
and in the District of Columbia. He causes such merchandise, when 
~old, to be shipped or transported from his principal place of business 
ln Chicago, Ill., to purchasers thereof in the State of Illinois and in 
Practically all of the other States of the United States, as well as iu 
the District of Columbia, at their respective points of location. 
'l'here is now, and has been for some lime last past, a course of trade 
and commerce. by said respondent in such merchandise between and 
.a.rnong the various States of the United States and in the District of 
Columbia. In so carrying on said business respondent is, and has 
been, engaged in active competition with other individuals and with 
Partnerships and corporations pngaged in the manufacture of similar 
?r like articles of merchandise and in the sale and distribution thereof 
In commerce betwe.en and among the various States of the United 
States and in the District of Columbia. 
, PAR. 2. In the course and conduct of his business as described 
111 Paragraph 1 above, respondent in soliciting the sale of and selling 



530 FEDERAL TRADE COl\11\IISSION DECISIONS 

Findings 26F. T. C. 

his merchandise has adopted and pursued, and still continues, the 
following methods and practices : 

Respondent distributes to members of the general public in prac
tically all States of the United States and in the District of Colum
bia through the United States mail certain literature, instructions, 
and sales oufits, including paper push cards, order blanks, and ad
vertisements containing illustrations of the merchandise which he 
is offering for sale and circulars explaining respondent's plan of 
selling said merchandise and of allotting it as premiums or prizes 
to the operators of said push cards. 

All the push cards used by respondent involve the same principle 
or sales plan or method but vary to some extent in detail. One of 
the said push cards bears GO feminine names with ruled columns 
opposite each for writing in the name of the customer selecting 
such name. Said push card has 60 small round partially perforated 
disks marked "PUSH," below each of which is printed one of the 
feminine names above referred to. Concealed within each disk is a 
number which is disclosed when the disk is pushed or separated 
from the card. The push card also has one large red seal and one 
large blue seal, concealed within each of which is one of the feminine 
names above referred to. The numbers concealed within each of the 
partially perforated disks cannot be ascertained until a push or 
selection has been made and the names concealed within the large 
red seal and large blue seal cannot be ascertained until these seals 
have been removed. The push card bears printed legends or instruc
tions as follows : 

RED 
SEAL 

10 Numbers 
are FREE 
15---20-25 

30-35---38-40 
45-48-50 

Lucky Name under Red Seal receives 
TWO Pairs 

Ladies' Silk Hosiery 
Lucky Name under Blue Seal receives 

ONE Pair 
Ladies' Silk Hosiery 

NOTICE: IF MEN'S HOSIERY are 
wanted we will send 3 Pair in place 

of each pair of Ladles' 
PAY ONLY WHAT YOU DRAW-lc to 15c 

Any number over 15 pays oniy 15 cents 
All numbers have Equal Chance 

NO CREDIT 
First write your name opposite name you 
select, then push out with Pencil Point 

BLUE 
SEAL 
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The reverse of said card bears the following legend, among others: 

Upon receipt of your order we will ship you, charges prepaid your choice 
of FIVE Pair of Ladies' Pure Silk Hosiery. 

TWO pair are given you for disposing of the card. TWO pair given to 
the party drawing the lucky name found under the RED SEAL. ONE pair is 
given to the party drawing the lucky name found tmder the BLUE seal. 

NOTICE: Regarding MEN'S HOSIERY. If Men's Hose are ordered we will 
send 3 Pair of Men's Pure Silk Sox in place of each pair of Ladies'. 

If the order is sent us within ten days, we will include a SURPRISE GIFT 
for the person sending us the order. 

AU orders are shipped the same day received by Parcel Post or Express 
C. 0. D. unless accompanied by POSTAL MONEY ORDER or CASHIER'S 
CliECK. 

Do not credit for pushes; have them pay as they push. It is not necessary 
to return this card with the o1·der blank. 

Sales of silk hosiery by means of said push cards are made in ac
cordance with the above-described legends or instructions. Each of 
said prizes or premiums is allotted to the customer or purchaser 
in accordance with the above legends. The fact as to whether a cus
tomer receives one or two pair of hosiery free or pays a sum of 
money from 1 cent to 15 cents therefor and the fact as to whether 
a customer receives nothing for the amount paid, is thus determined 
wholly by lot or chance. 

Respondent furnishes two pair of ladies' hosiery or six pairs of 
men's hosiery to his representative making sales by means of said 
~ush card. Respondent also furnishes his representatives with addi
tional printed instructions or suggestions for using said push cards. 

As stated above, the other push cards which respondent furnishes 
are identical in principle but vary in detail. The members of the 
Public, to whom responJent furnishes his push cards and other Iiter
a~ure, use the same in the manner suggested by respondent, thereby 
distributing respondent's merchandise to others by lot or chance and 
P~ocuring respondent's merchandise for themselves. The sale and 
distribution of respondent's merchandise through the use of or by 
means of the said push cards constitutes the operation of lotteries, 
?ames of chance, or gift enterprises, and the respondent in furnish
Ing said push cards puts in the hands of others the means of con
ducting lotteries, games of chance, or gift enterprises in the distri
bution of his merchandise. 

PAR. 3. The respondent, in furnishing said push cards, has knowl
e~ge that the same are, have been, and will be, used in distributing 
his merchandise, and furnishes said push cards so that his mer
chandise may be sold or distributed to the public by lot or chance. 
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PAR. 4. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that distributed by the respondent, who do not furnish push cards 
similar to those furnished by respondent, and who do not furnish 
any device by which their merchandise can be distributed to the 
public by lot or chance. There are also many competitors o:f re
spondent who are opposed to use of push cards in the sale and 
distribution o£ their merchandise, and such competitors refrain from 
furnishing such devices. Competitors of respondent were called as 
witnesses and testified in this proceeding, and the Commission finds 
that the sale o£ merchandise by means o:f said push cards injuriously 
affects the sale of similar or like merchandise by such competitors, 
and that trade is diverted to respondent from his said competitors 
by reason of the furnishing o:f said push cards or like devices. The 
use of such methods by the respondent in the sale and distribution 
of his merchandise is prejudicial and injurious to the public and to 
respondent's competitors, and has resulted in the diversion of trade 
to respondent from his said competito1·s, and is a restraint upon, and 
a detriment to, the :freedom of fair and legitimate competition. 

PAR. 5. As stated previously in these findings, the respondent sells 
his merchandise in practically all of the States of the United States 
and in the District of Columbia. While the annual volume of re
spondent's business was not shown exactly, the respondent testified 
and the Commission finds, that the respondent's annual volume of 
business is, and has been, substantial. The respondent testified that 
during 1936 he distributed between 10,000 and 20,000 push cards per 
month, having a total of approximately 150,000 push cards for that 
year, and that for the year 1935 his sales were in excess of $100,000 
and that :for the year 1936 his gross sales were larger than :for 1935. 

P .AR. 6. The Commissio:o. finds that the sale and distribution in 
interstate commerce of merchandise as described above, by means 
of lot or chance, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of the respondent, \V. A. Leith, 
individually and trading as Style Silk Company, are to the prejudice 
of the public and of respondent's competitors, and are unfair methods 
of competition in commerce and constitute a violation of Section 5 
of an Act of Congress approved September 26, 1914, entitled, "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and :for other purposes." 



STYLE SILK CO. 533 
524 Order 

OHDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis·· 
sion upon the complaint of the Commission, the answer of the re
spondent, testimony and other evidence taken before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition 
thereto, briefs filed herein and oral arguments by Henry C. Lank, 
counsel for the Commission, and by John A. Nash, counsel for the re
spondent, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of an Act of Congress, approved September 26, Hl14, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

It ?·s ordered, That the respondent, ,V. A. Leith, individually and 
trading as Style Silk Company, his agents, representatives, and em
ployees, in connection with the offering for sale, sale and distribution 
of hosiery, and other merchandise in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
other similar devices so as to enable such persons to dispose of or 
sell by the use thereof such articles of merchandise; 

2. Mailing, shipping, or transporting to members of the public 
Push cards or other similar devices so prPpared or printed as to 
enable said persons to sell or distribute such merchandise by the use 
thereof· 

' 3. Selling or otherwise disposing of nwrchandise by the use of 
Push cards or other similar devices, or in any manner selling or 
otherwise disposincr of such merchandise free of charge or at varying . "' Prices depending upon lot or chance. 

It U, further ordered, That the respondent shall, within 30 days 
after service upon him of this order, file with the Commission a 
report in writincr settino- forth in detail the manner and form in 

h . "' "' w Ich he has complied with the order to cease and desist hereinabove 
set forth. 
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IN THE MATI'ER OF 

ALBERT J. TARRSON, INDIVIDUALLY AND TRADING AS 
NATIONAL ADVERTISERS COMPANY, A. J. SALES & 
MANUFACTURING COMPANY, THE TARRSON COMPANY, 
AND PLA-PAL RADIO & TELEVISION COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 2 6, 1914 

Docket 3081. Complaint, Mar. 18, 1937-Decision, Jan. 25, 1938 

Where an individual engaged in sale and distribution of clocks, cameras, radio 
receiving sets, pen and pencil sets, safety razorfl, and other merchandise-

Furnished and distributed, to members of the genernl public in practically all 
States and in the District of Columbia, push cards, order blimks, and adver
tisements depicting particular items of merchandise thns being offered, and 
instructions, suggestions, and circulars describing bis said plan of selling 
said merchandise, by which chance purchaser paid for chance varying 
amount, dependent upon number disclosed within various disks of aforesaid 
cards, and received rotary clock (or camera, radio set, or other merchan
dise), or nothing, depending upon success or failure in selecting feminine 
name corresponding to that concealed under card's master seal, and be com· 
pensated by one or more items of merchandise operator or representative, 
and thereby placed in the hands of others means of conducting lotteries, 
games of chance, or gift enterprises in distribution of his said merchandise, 
with knowledge and intent that said cards had been, were, and would be 
used in sale and distribution of his said products to public by lot or thance, 
contrary to public policy, and in competition with many who are opposed 
to use of such cards in sale and distribution of their merchandise and refrain 
from furnishing same; 

With result that sale of similar or like merchandise by such competitors was 
thereby injuriom;ly affected and trade was diverted from them to him by 
reason of suid furnishing of such cards or like devices, and there was a 

- restraint upon and detriment to the freedom of fair and legitimate competi
tion ; to the prejudice and Injury of the public and competitors: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Miles J. F?Jirnas, trial examiner. 
Afr.llenr-y 0. Lank and Air. P. 0. Koliwki for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the Fed· 
eral Trade Commission having reason to believe that Albert J. Tarrson, 
individually and trading as the National Advertisers Company, the 
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A. J. Sales & Manufacturing Company, The Tarrson Company, and 
the Pla-Pal Radio & Television Company, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce as "commHce" is defined in said act, and it appearing to 
~aid Commission that a proceeding by it in respect thereof would be 
~n the public interest, hereby issues its complaint stating its charges 
lll that respect as follows: 

PARAGRAPH 1. The respondent is an individual doing business under 
the following trade names and styles: National Advertisers Company, 
A. J. Sales & Manufacturing Company, The Tarrson Company, and 
Pia-Pal Radio & Television Company, and has his principal office and 
Place of business at 230 East Ohio Street, in the city of Chicago, State 
of Illinois. He is now, and for some time last past has been, en
gaged in the sale and distribution of cameras, pen and pencil sets, 
radio receiving sets, safety razors, clocks, and various other articles of 
merchandise, to wholesale dealers, jobbers, retail dealers, and to the 
PUrchasing public. Respondent's customers are located at points in 
the various States of the United States, and respondent causes his said 
Products when sold to be transported from his principal place of 
?usiness in the city of Chicago, State of Illinois, to purchasers ther:eof 
lll other States of the United States at their respective places of busi
ness; and there is now, and has been for some time last past, a course 
of trade and commerce by said respondent in such merchandise be
tween and among the Stat£>s of the United States. In the course and 
~0llduct of said business, respondent is in competition with other 
Individuals and lvith partnerships and corporations engaged in the 
sale and distribution of similar or like articles of merchandise in 
commerce between and among the various States of the United States. 

Pan. 2. In the course and conduct of his business, as described in 
Par~graph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said merchandise, has furnished various 
d~vices and plans of merchandising which involve the operation of 
g~ft enterprises or lottery schemes and a distribution of such merchan
chse to the ultimate consumers thereof wholly by lot or chance. Said 
devices or plans of merchandising consist of a. variety of push cards, 
the use of which, in connection with the sale and delivery to the 
Pllrchasing public by the method or plan suggested by respondent, 
Was and is substantially as follows: 

The said push cards bear a number of girls' names; concealed 
Under each name is a number; also, under a master seal there is a 
name corresponding to one of the names on the card. Prospective 
r~rchasers select one of the names and remove the same disclosing 

e number thereunder. Persons selecting numbers from 1 to 21) 
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(occasionally 1 to 3b') pay in cents the amount of such munber, and 
persons selecting numbers over 29 pay 29 cents (occasionally where 
the number is over 35, the purchaser pays 35 cents) for the privilege 
of selecting one of the names. The push can:J.s bear ntrious legends 
informing purchasers and prospectiYe purchasers of the plan o1· 
method by which said push card is opernted and by which the mer
chandise described thereon is to be distributed. Certain push cards· 
bear legends informing customers and prospective customers that a 
few of the numbers will be free to the person selecting such numbers. 
Illustrative of a few, but not descriptive of all of such legends, ~r~t 
the following: 

Select your favorite girl's name and receive a New Modern Rotary Clock
the latest clock sensation-$5.00 value-Numbers under 29 pay what yon 
draw-Numbers over 29 pay only 29 cents--No hlgher-\Vrite your name 
opposite name you select on reverse side. 

Persons selecting name under seal receive cboiee of articles for 1 cent tlf 
35 cents. 

FREE numbers 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, pay nothing. 

4--EXTRA WINNERS--4 

Numbers 23---33-43-and last sale, each receives a genuine Tarco Vacuum 
Pen-Pencil Set-$2.50 value 

Numbers 1 to 35 pay what you draw 
All numbers over 35 pay only 35 cents-No higher 

Write purchaser's name on back of cat·d opposite name seleeted 

"\Vhen all the names have been purchnsed the master seal is re
moved, and the person who has selected the name corresponding to 
the name under the master seal receives the article of merchandise 
described without further charge, and the salesman, agent, or repre
sentative or retail dealer, soliciting purchases of chances as aboYe 
described, also receive an article of merchandise without fw·ther 
charge or additional service. The numbers under the names are con· 
cealed from purchasers and prospectiYe purchasers, and they do not 
know how much they will have to pay for the privilege of selecting 
one of the names, or whether the same will be obtained free of 
charge, until the selection has been made nnd the name removed. 
Also the name under the master seal is concealed from purchasers and 
prospective purchasers until all the names have been selected, and the 
customers or purchasers do not know what they .will receive for their 
name, if anything, until after the master seal has been rcmm·C"d. 
Those qualifying to receive one of the other articles of merchandise 
by selecting a particular number do not know what they will re
ceive, if anything, until after their selection has been made and the 
name removed. Those customers selecting names which do not cor
respond to the name under the master seal, or who do not qualify 
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for one of the other articles of merchandise by selecting a particular 
number, receive nothing but the privilPge of making a selection for 
the money which they pay. 

The purchasing public are thus induced and persuaded into pur
chasing pushes from said cards iu the hope that they may select a 
Prize-winning name, or one of the prize-winning numbers, and thus 
obtain an article of merchandi;;e free of charp:e or for a sum not .in 
excess of 29 cents (occasionally 35 eE>nts). The various articles of 
merchandise are thus distributed to the purchasing public wholly 
by lot or chance. 

l.lAR. 3. The wholesale dealers and jobbers to whom respondent. 
Sells his merchandise resell the same to retail dealers, together with 
the push cards furnished by respondent, and such ret!til dealers and 
the retail dealers to whom respondent sells direct offer for sale and 
sell said merchandise to the purchasing public by means of said push 
cards in accordance with the aforesaid sales plans. Respondent thus 
suppli~s to and places in the hands of others the m~ans of conducting 
lotteri~s in the sale of his merchandise in accordance with the sales 
}Jlans hereinabove set forth, and said sales plans have the capacity 
an(l t~ndE'ncy of inducing purchas~rs therE'of to purchase re
Spondent's said merchandise in preference to like or similar mer
chandise offered for sale and sold Ly his competitors. 

PAR. 4. The sale and distribution of merchandise to the purchnsing 
Public, as above allE'ged, involves a game of chance or the sale of a 
chance to procure such articles of merchandise in the manner alleged . 

. The use by respondent of said methods in the sale of his merchan
dise, and the sale of such merchnndise by and through the use thereof 
and by the aid of said methods, is a practice of the sort which th~> 
common law and criminal statutes have long deemed contrary to 
Public pol'icy, and is contrary to an established public policy of the 
Go\'ernment of the United States. The use by respondent of said 
l11ethods has the tendency unduly to hinder competition or to create 
~'ilonopoly in this, to wit: That the use thereof has the tendency and 
capacity to exclude from the trade involved in this proceeding com
Petitors who do not adopt and use the same method or an equivalent 
or similar method involYing the same or an equivalent or similar 
element of chance or lottery scheme. 

Many persons, firms, and corporations who sell and distribute 
llJ.erchandise in competition ·with the respondent, as above alleged are 
unwilling to offer for sale or sell merchandise by any ml:'thod in
~olving a game of chance or tile sale of a chance to win something 
Y chance, or any other method thnt is contrary to public policy, 

and such compE'titors refrain therefrom. 
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PAR. 5. Many dealers in and ultimate purchasers of merchandise 
as distributed by respondent are attracted by respondent's said 
methods or sales plans and by the element of chance involved in the 
sale or purchase thereof in the manner above described, and are 
thereby induced to purchase said merchandise of respondent in pref
erence to merchandise offered for sale and sold by competitors of 
respondent who do not use the same or equivalent methods. The use 
of said methods or sales plans by respondent has the tendency and 
capacity, because of said game of chance, to divert to respondent 
trade and custom from his said competitors who do not use the !:iame 
or equivalent methods; to exclude from said trade all competitors 
who are unwilling to and who do not use the stune or equivalent 
methods because the same are unlrnvful; to lessen competition in said 
trade, and to tend to create a monopoly of said trade in respondent 
and such other distributors as use the same or equivalent methods; 
and to deprive the purchasing public of the benefit of free compe
tition in said trade. The use of said methods or sales plans by 
respondent has the tendency and capacity to eliminate from said 
trade all actual competitors, and to exclude therefrom all potential 
competitors who do not adopt and use said methods or equivalent 
methods. · 

PAR. 6. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent has caused and causes the representa
tion to be made to his customers and prospective customers, by means 
and by the use of the trade name "A. J. Sales & Manufacturing 
Company" and by the use of the words "Makers of Tarco products
Manufacturers" on his stationery, that he is the manufacturer of said 
articles of mechandise, or some of them, in which he deals. A sub· 
stantial portion of the purchasing public, including wholesale deal
ers, jobbers, and retail dealers, have expres.o;ed and have a preference 
for dealing direct with the manufacturer of products being pur
chased, such purchasers believing that they secure closer prices, supe
rior quality, and other advantages that are not obtained when they 
purchase from a selling agency or middleman. 

PAR. 7. The use by respondent of said representation, that he is a 
manufacturer of the merchandise in which he deals, has the capacity 
and tendency to and does mislead and deceive many of respondent's 
said customers and prospective customers into the erroneous belief 
that respondent is a business concern which controls, operates, or 
owns a factory in which said merchandise sold by respondent is manu
factured, and that persons dealing with respondent are. buying said 
merchandise directly from the manufacturer thereof, thereby elim
inating the profits of middlemen and obtaining various ad vantages, 
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including advantages in price, service, delivery, and adjustment of 
account, that are not obtained by persons purchasing goods from 
middlemen. The truth and fact is that respondent neither owns, 
controls, nor operates any factory whatsoever, and does not manu
facture any of the merchandise sold by him, but on the contrary 
Purchases such merchandise from others. 

r AR. 8. There are among the competitors of respondent, referred 
to in paragraph 1 hereof, many who manufacture the merchandise 
Which they sell, and who rightfully represent that they are the manu
facturers thereof. There are others of said competitors who purchase 
the merchandise in which they deal and resell the same at a profit to 
themselves, and who in no wise represent that they manufacture said 
Inerchandise. The above alleged acts and practices of respondent, 
as set-out in paragraphs 6 and 7 hereof, tend to and do divert trade 
and business from and otherwise injure and prejudice said 
competitors. 

PAR. 9. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent's 
c~mpetitors, as hereinabove alleged. Said methods, acts, and pracJ 
bees constitute unfair methods of competition in commerce wit;hin 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
lh.ission, to define its powers and duties, and for other purposas." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
te~~er 261 1914, entitled "An Act to create a Federal Trade Com
~lSSIOn, to define its J?O':ers and duties, and for. other purposes," t:•e 

ederal Trade Commisswn on 1\farch 18, 1937, Issued and servc<.l Its 
~ornplaint in this proceedin(l' upon respondent, Albert J. Tarrson, 
lnd' . "' lVI<lually and trading as the National Advertisers Company, the 
A... J. Sales & :Manufacturing Company, The Tarrson Company, and 
the Pia-Pal Radio & Television Company, charging him with the 
Use of unfair methods of competition in commerce in violation of the 
w:ovisions of said act. After the issuance of said complaint, and the 
. hng of respondent's answer thereto, testimony and other evidence n support of the allegations of said complaint were introduced by 
t enry C. Lank, attorney for the Commission, and in opposition 
Jhereto by John A. ~ash, attorney for. tl?e respondent, before Mi!es 

· Furnas, an exammer of the CommisSion theretofore duly desig
nated by it. The said testimony and other evidence were duly re
corded and filed in the office of the Commission. Thereafter, this 
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proceeding regularly came on for final hearing before the Commis
sion on the said complaint, the answer thereto, testimony, and other 
evidence, briefs in support of the complaint and in opposition thereto 
and the oral arguments of counsel aforesaid; and the Commission, 
having duly considered the matter and now being fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 

P ABAGRAPH 1. The respondent Albert J. Tarrson is an individual 
doing business under the trade names and styles, National Advertisers 
Company, A. J. Sales & Manufacturing Company, The Tarrson 
Company and the Pia-Pal Radio & Television Company, with his 
principal office and place of business located at 230 East Ohio Street 
in the city of Chicago, State of Illinois. Respondent is now, and for 
some time last past has been, engaged in the sale and distribution 
of various articles of merchandise including clocks, cameras, radio 
receiving sets, pen and pencil sets, safety razors, washing machines, 
food mixers, vacuum cleaners, roasters, toasters, automatic razors and 
electric dry shavers, in commerce between and among the various 
States of the United States and in the District of Columbia. He 
causes such merchandise, when sold, to be shipped or transported 
from his principal place of business in Chicago, Illinois, to purchas
ers thereof in the State of Illinois and in practically all of the other 
States of the United States, as well as in the District of Columbia, 
at their respective points of location. There is now, and has been 
for some time last past, a course of trade and commerce by said 
respondent in such merchandise between and among the various 
States of the United States and in the District of Columbia. In so 
carrying on said business respondent is, and has been, engaged in 
active competition with other individuals and with partnerships and 
corporations engaged in the manufacture of similar or like articles of 
merchandise and in the sale and distribution thereof in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

PAR. 2. In the course and conduct of his business, as described in 
paragraph 1 above, respondent, in soliciting the sale o£ and selling 
his merchandise, has adopted and pursued and still continues the 
following methods and practices: 

Respondent distributes to members of the general public in 
practically all States of the United States and in the District of 
Columbia through the United States mail certain literature, instruc-
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tions, and sales outfits including paper push cards, order blanks, and 
advertisements containing illustrations of particular items of 
merchandise which he is offering for sale, and circulars explaining 
respondent's plan of selling said merchandise and o£ alloting it and 
other articles as premiums or prizes to the operators o£ said push 
cards. 

AU of the said push cards involve the same principle or sales plan 
or method, but vary to some extent in detail. One of the said push 
cards bears 24: feminine names with ruled colunms on the reverse 
side thereof for writing in the name of tho customer opposite the 
feminine name selected. Said push card has 24 small round 
partially perforated disks marked "PUSH," below each of which is 
printed one of the feminine names above referred to. Concealed 
within each disk is a number which is disclosed when the disk is 
pushed or separated from the card. The push card also has one 
large red seal and concealed within this seal is one of the feminine 
names above referred to. The numbers concealed within each of 
the partially perforated disks cannot be ascertained until a push or 
selection has been made, and the name concealed within the large red 
seal cannot be ascertained until the seal has been removed. The 
Push cards contain printed legends or instructions as follows: 

SELECT Do not 
YOUR remove SPal 
FAVORITE until E-ntire 
GIRL'S NAl\IFJ eard Is sold 

(Picture of 
Clock) 

And Receive 

NEW l\IODERN 
ROTARY CLOCK 

Numbers Under 29 Pay 
What You Draw 

Numbers over 29 Pay Only 2!)¢ 

-No Higher-

Write Your Name Opposite Name 
You Select on Reverse Side 

The 
Latest 
Clock 

Sensation 
$5.00 
Value 

'fhe reverse .of said card bears the following legends, among others: 

INSTRUCTIONS: There are 24 various mixed numbers In this card, printed 
from 1 upwards. Numbers under 29 pay what numbers call for. All numbers 

160451m--39--voL.26----37 
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over 29 only pay 29¢. WhPn completed, open large seal at top and party who 
selected corresponding name receives a ROTARY CLOCK. 

Sales of rotary clocks by means of said push cards are made in 
accordance with the above-described legends or instructions. Said 
prize or premium is allotted to the customer or purchaser in accord
ance with the above legends. The fact as to whether a customer pays 
a sum of money from 1 cent to 29 cents for a rotary clock and the 
fact as to whether a customer receives nothing :for the amount paid, 
is determined wholly by lot or chance. 

Respondent furnishes one rotary clock and generally an additional 
item of merchandise to his representative making sales by means of 
said push card. Respondent also furnishes his representatives with 
additional printed instructions or suggestions for using said push 
cards. One of said printed instructions bears the following legends. 
to wit: 

HOW TO OBTAIN YOUR 
MODERN ROTARY CLOOK AT NO COST 

SUGGESTIONS FOR USING SALES CARD 

The push card contains 24 girl's names-beneath each is a concealf'd numbe1'. 
These numbers range from one upwards. All numbers under 20 pay amount of 
number (one pays 1¢-19 pays 19¢, etc.). Any number over 29 only pays 2!)¢. 
NO HIGHER. 

Your friends select any name they choose aud push out the corresponding hole. 
You write down your friend's names opposite the names tbey select. When all 
have been pushed out, you will find that you have collected $6J)(). Then remove 
the large seal at the top. Under it is the fortunate name. The per~on who
selected that name is entitled to a Modern Rotary Clock. NOW YOU CAN 
DESTROY THE C.ARD-TIIERE IS NO NEED TO RETURN IT TO US. 

Fill out the order blank (see other side), specify the colors you wish-one 
fot· you and one for the person who sc>lected the name under the seal. Send 
the order blank to us together with express money order or cashier's check 
for $0.50. The two clocks will be shipped to you prepaid. Thus you will 
receive your clock at no cost to you and the fortunate person will recei\'e his 
or her ROTARY CLOCK at hardly any cost. 

You will have a lot of fun getting folks to pu!ih out names on the cards. 
Show it to your fellow employees, ft•iends, relati>es, and acquaintances. 
Whene'l"er there is a party or gathering at your home or your friends' home, 
bring out your card. Everyone will find it /IS much fun as any other game 
or pastime. You will have the card pushed out in no time. 

If you mail the order within ten days, we will include a Surprise Present 
for you FREE. It's worth getting. 

As stated above, the other push cards which respondent furnishes 
are identical in principle but vary in detail. Some of said push 
cards are furnished by respondent and are used by the public in 
purchasing and distributing cameras, radio receiving sets, and other 
merchandise sold and distributed by respondent. The members of 
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the public to whom respondent furnishes his push cards and other 
literature use the same in the manner suggested by respondent~ 
thereby distributing respondent's merchandise to others and pro
curing respondent's merchandise for themselves. The sale and dis
tribution of respondent's merchandise through the use of or by 
means of the said push cards constitutes the opemtion of lotteries, 
games of chance, or gift enterprises, and the respondent, jn furnish
ing said push cards, puts in the hands of others the means of con
ducting lotteries, games of chance, or gift enterprises in the distri
bution of his merchandise. 

P.\R. 3. The respondent, in furnishing said push cards, has knowl
edge that the same an', have been and will be, used in distributing 
his merchandise, and furnishes said push cards so that his merchan
dise may be sold or distributed to the public by lot or chance. 

P.<\R. 4. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
t~1at distributed by the respondent, who do not furnish push cards 
Similar to those furnished by respondent, and who do not furnish 
any device by which their merchandise can be distributed to the 
l)ublic by lot or chance. There are also many competitors oi re
R~ondt'nt v1ho are opposed to us<' of pnsh c:mls in the sale antl dis
tribution of their merchanuise, and such competitors refrain from 
ft~rnishi11g such devices. Competitors of respondent were callcu as 
Witnesses and testifieu in this proceeding, and the Commission finds 
that the sale of merchandise by means of said push cards injuriously 
affects the sale of similar or like mHchandise by such competitors, 
and that trade is diverted to respondent from his said competitors 
by teason of the furnishing of said push cards or like devices. The 
Use of such methods by the respondent jn the sale and distribution 
of his merchandise is prejudicial and injurious to the public and to 
respondent's competitors, and has resulted in the diversion of trade 
to tespondent from his said competitors, and is a restraint upon, and 
a detriment to, the freedom of fair and legitimate competition. 

PAR. 5. As stated previously in thPse findings, the respondent 
sell~ his merchandise in practically all o£ the States of the United 
States and in the District of Columbia, respondent having been 
called as a witness and having testified that he sells his merchandise 
throughout the entire United States. 'W1ule the annual volume of 
l'Pspondent's business was not shown exactJy, the respondent testi
fied, and the Commission finds, that the respondent's annual volume 
of business is, and has been, substantial. The respondent testified 
that _he distributed each week approximately 50,000 of his push cards 
offermg rotary clocks for distribution, and that at the time of the 
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hearing, April 27, 1937, has sold between 3,000 and 4,000 of said 
clocks during 1937, and that his business for 1937 was considerably 
less than for a similar period during 1936. He also testiiied that 
prior to September 1936, he distributed between 100,000 and 150,000 
push curds offering cameras, and that during 1936 he distributed 
approximately 100,000 push cards offering radio receiving sets and 
other articles of merchandise. 

PAR. 6. The Commission finds that the sale and distribution in 
interstate commerce of merchandise as described above, by means 
of lot or chance, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of the respon~lent, Albert J. Tarr
son, individually and trading as the National Advertisers Company, 
A. J. Sales & Manufacturing Company, The Tarrson Company, and 
the Pla-Pal Radio & Television Company, are to the prejudice of the 
public and of respondent's competitors, and are unfair methods of 
competition in commerce and constitute a violation of Section 5 of 
an Act of Congress apprond September 26, 19f4, entitlrrl "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO C'EASB AND DESIST 

Thi::; proceeding having been heard by the Feder:al Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, testimony, and other evidence taken before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto, briefs filed herein and oral arguments by Henry C. 
Lank, counsel for the Commission, and by John A. Nash, counsel 
for the respondent, and the Commission having made its findings as 
to the facts and conclusion that said respondent has violated the 
provisions of an Act of Congress, approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

It i.<J ordered, That the respondent, Albert J. Tarrson, individually 
and trading as the National Advertisers Company, A. J. Sales & 
Manufacturing Company, The Tarrson Company, and the Pla-Pal 
Radio & Television Company, his agents, representatives, and em
ployees, in connection with the offering for sale, sale and distribution 
of various articles of merchandise, including among others, clocks, 
cameras, radio receiving sets, pen and pencil sets, safety razors, wash-
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ing machines, food mixers, vacuum cleaners, roasters, toasters, auto
matic razors. and electric dry shavers, in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
similar devices so as to enable such persons to dispose of or sell by 
the use thereof such articles of merchandise; 

2. :Mailing, shipping, or transporting to members of the public 
push cards or other similar devices so prepared or printed as to 
enable said persons to sell or distribute such merchandise by the use 
thereof· 

' 
3. Selling or otherwise disposing of merchandise by the use of push 

cards or other similar devices, or in any manner selling or otherwise 
disposing of such merchandise free of charge or at varying prices 
depending upon lot or chance. 

It is fu.rtlter ordered, That the respondent shall, within 30 days 
nfter service upon him of this order, file with the Commission a 
l'eport in writing setting forth in detail the manner and form in 
Which he has complied with the order to cease and desist hereinabove 
set forth. 
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IN THE MATTER OF 

C. J. O'CROWLEY, TRADING AS EXCEL PRODUCTS, AND 
AS C. J. O'CROWLEY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 

OF SEC. 5 OF AN ACT Ol' CONGRESS A l'J'ROVED SEI'T. 2 6, 1914 

Docket 8094. Complaint, Apr. 1, 1937-Deci8ion, Jan. 2ii, 19.38 

Where an individual engaged in transportation, ~-;ale, and distribution of his 
"Excel" and "Excel Special" medicinal or vharmar·eutieal prep:uat.ions, as 
competent and effective gland treatments, in Hub:<tanthtl competition with 
others likewise engaged in sale and distribution or in manufacture, sale, 
and distribution in commerce among the various States, of medicinal or 
pharmaceutical preparations designed, distributed, and sold for use in 
connection with treatment of glandular disturbances and deficiencies, and 
who make use in comvounding their respective products of varying 
amounts, or some, or all, of same ingredients contained in products of said 
individual and do not misrepresent quality, efficacy, or therapeutic value 
thereof; in advertising his said preparations in newspapers and periodicals 
of general circulation, and also in certain advertising literature circulated 
through the mails and otherwise to customers anu prospective customers-' 

Represented that use thereof enabled one to be young again, and that they 
consisted of gland medicines and were gland stimulants and assisted glands 
'Of men and women, and constituted competent and effective aphrodisiacs 
and remedies or treatments for sexual deficiencies, and would bring about 
sexual rejuvenation, facts being formula!'! thereof had no suc:h effects, 
glandular deficiencies may be due to any one of u 11mnber of dPbilitating 
diseases or psychic, and no prescription or specific medicine will be ap
plicable in all cases, and it is impossible to prescribe for suc·h conditioni'l 
without thorough diagnosis as to cau:-;e by a comvPtent physiei.w, and 
claims and representations made by him as to qualities, 11ature, and 
effect of his said preparations were grossly exuggPrated, false, and 
misleading; 

With effect of misleading and deceiving substantial portion of purcha,;ing public 
into erroneous and mistaken belief that said preparations enabled one to 
be young again, and consisted of gland medicines and constituted compe
tent aphrodisiacs, and had the effects and qualities claimed therefor as 
above set forth and indicated, and with result that a munber of said 
public, as a consequence of such mistaken and erroneous beliefs, purcha!';ed 
his said preparations and trade was thereby unfairly diverted to him 
from competitors likewise engaged ln di:stribution and sale, or manufac
ture and sale, of various medicinal or vharmaceutical prevarutions con· 
taining some of same ingredientR and used and prescribed by physicians 
for same purpm;e for which his said prevarations were advertised and 
sold, and who do not misrepresent eharaeter, efii<-ucy, or therapeutic value 
of their respective products: 

lleld, That such acts and practices were to tl1e prejudice of the publi<' and 
competitors and constituted unfair methods of competition. 

Before Mr. William 0. Reeve8, trial examiner. 
111 r. T. II. [( ennedy and Mr. J. T. lV elch for the Commission. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, l!.l14, entitled ''An Act to create a Federal Trade Com
mission, to define its powers and duties, anu for other purposes," 
the Federal Trade Commission, having reason to believe that C. J. 
O'Crowley, an inuividual trading as Excel Products and also as C. 
J. O'Crowley, hereinafter referred to as respondent, has been and 
~s using- unfair methods of competition in commerce, as "commerce" 
lS detizwd in said act, and it appearing to the Commission that a 
proceeding hy it in respPct thereof would be in the public interest, 
hereby iss11es its complaint slating its charges in that respect as 
follows: 

. PARAGRAPH 1. Respondent, C. J. O'Crowley, is an individual trad
mg as Excel Products and also as C. J. O'Crowley. The legal resi
dence and address of the respondent is 4336 Sheridan Road, Chicago, 
Ill. Respondent is now, and has been for more than 3 years last 
Past, engaged in the transportation, ba.le, and distribution in com
nterce among and bl:'tweeu the Yarious States of the United States of 
a l1le<licinal preparation recommended as a gland treatment,· and 
known as and designated "Excel Gland Tablets." The respondent 
cause:,; said product, when sold, to Le shipped anJ transported in in
terstate commerce from his place of busini'SS located in the State of 
Illinois to purchasers thereof located at various points in States of 
the United States other than the State of Illinois. He now main
tains, and has maintained at all times mentioned herein, a constai1t 
ClllTPnt of trade in said produ<:t in comm~.>rce among and between 
the Yarimts States of the Unitetl States and the District of Columbia. 

PAR. 2. Respondent, in the course and comluct of his business as 
aforesaid, is now, and at all times herein referred to has been in sub
stantial competition with other indidduals, firms, partnerships, and 
corporations likewise engaged in the sale and distribution of other 
Pteparatious prepared, compounded, advertised, and sold as gland 
treatments in commerce amona and between the Yarious States of 
the "Cnitl'd States, and who in ~1o way misrepresent the quality, effi
<.:acy, or therapeutic vah1e of their product. 

PAR. 3. Hespondent, in the course and conduct of his business as 
af?resaid and for the purpose of inducing individuals t.o purchase 
Baitl gland treatment, Excel Gland Tablets, has caused advertisements 
to be inserted in. newspapers, magazines, and other periodicals of 
general circulation throughout the United States, and has printed 
and circulated throughout the seyeral States of the United States, 
through the United States mail and otherwise, to customers and 
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prospective customers certain advertising literature in all of which 
respondent has caused his name and the name of the product to be 
prominently and conspicuously displayed, and in which the following 
statements are made: 

Be young again. 
Don't miss this-two gland rneuicines, each with importeu ingredients. 
Men and women, assist your glands with Excel Special. 
It you want a "real article"' try this and feel its stimulating effects. 
Guaranteed relief on two or three treatments. 
We recommend this medicine for use as a gland stimulant. 
1\Ien and women, assist your glanrls with "EXCEL" tablets. IMPORTED 

INGREDIENTS in this GLAND MEDICINE. If you want "STIMULATING 
EFFECTS" just try "EXCEL". 

PAR. 4. All of said statements as aboYe set out, together with many 
other similar statements appearing in respondent's advertising and 
literature, purport to be descriptive of re~pondent's product, Excel 
Gland Tablets. In all of the respondent's advertising matter and 
literature, the respondent represents, through the statements herein 
set out, and through other statements of like import and effect, that 
the use of Excel Gland Tablets enables one to be young again; that 
Excel Gland Tablets consist of gland medicines; that said product is 
a gland stimulant and assists the glands of either men or women; 
that said product constitutes a competent aphrodisiac; and that the 
results from the use of said product are sure. 

PAR. 5. The claims and representations made by the respondent 
with respect to the therapeutic value and efficacy of the product 
Excel Gland Tablets are grossly exaggerated, false and misleading. 
In truth and in fact, respondent's product, Excel Gland Tablets, will 
not enable one to be young in the manner in which the respondent 
represents or in any manner whatever. The product Excel Gland 
Tablets does not contain gland medicines. The said product is not 
a gland stimulant, nor will it assist the glands of either men or 
women. The said product "is not a competent aphrodisiac. The 
product is not in any sense a gland treatment, and is not a competent 
treatment for natural debility or for debility caused in any manner. 

PAR. 6. Each and all of the false and misleading statements and 
misrepresentations made by the respondent in designating and de
scribing the product Excel Gland Tablets and its efficacy and thera
peutic value as hereinabove set out, in offering for sale and selling 
said product, were and are calculated to, and had, and now have the 
tendency and capacity to, and do, mislead and deceive a substantial 
portion of the purchasing public into the erroneous belief that all 
of said claims and representations are true. As a direct consequence 
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of said mistaken and erroneous beliefs induced by the acts and repre
sentations of respondent as hereinabove set out, a number of the 
purchasing public have purchased respondent's product with the re
sult that trade has been unfairly diverted to the respondent from 
:ompetitors likewise engaged in manufacturing, compounding, sell
Jug, and distributing gland treatments and who do not misrepre
sent the quality, Pfficacy, or therapeutic value of their respective 
Products. As a result of the unfair acts and false and misleading 
representations of the respondent, injury has been, and is now being 
done by respondent to competition in commerce among and between 
the various States of the United States. 

PAn. 7. The above and foregoing acts, practices, and representa
~ions of the respondent have been, and are all to the prejudice and 
lnjury to the public and respondent's competitors, and have been 
~nd are unfair methods of competition in commerce within the mean
lltg and intent of Section 5 of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties and for other purposes," the Federal 
Trade Commission on Ar)ril 1' 1937 issued and served its complaint . ' ' ' 111 this proceeding upon respondent C. J. O'Crowley, an individual, 
trading as Excel Products, and as C. J. O'Crowley, charging him with 
the use of unfair methods of competition in comm£>rce in violation of 
the provisions of said act. After the issuance of fiaid complaint, and 
the filing of respondent's answer thereto, testimony and other evi· 
dence in support of the allegations of said compbint were introducea 
by Joe L. Evins and James :McKeag, attorneys for the Commission, 
before 'Villiam C. Reeves, an examiner of the Commission theretofore 
duly designated by it; and said testimony and other evidence were duly 
l'ecorded and filed in the office of the Commission. Thereafter, the 
l1roceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony and other evi
~ence, and brief in support of the complaint; and the Commission hav
lllg duly considered the same, and being now fully advised in the 
Premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 
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FINDINGS AS '1'0 TilE FACTS 

PARAGRAPH 1. Respondent C. J. O'Crowley is an itulividual trading 
under his own name and also under the name Excel Products. His 
place of business has been variously located at 4308 Sheridan Road and 
4336 Sheridan Road, both addresses being located in the city of Chi
cago, State of Illinois. For the last four years respondent has been 
engaged in the transportation, sale, and distribution of medicinal or 
pharmaceutical preparations designated as "Exct:'l'' and "Excel Spe
cial." These products are recommended by respondent as competent 
and effective gland treatments. At the date the hearings were held, on 
September 11, 1937, respondent was still engagecl in the sale and dis
tribution of his sai(l products. 'Vhen the responJ.ent receives orders 
for said preparations, he ships them from his aforesnid place. of busi
ness in the State of Illinois to the purchasers thereof located at various 
points in States of the United States other than the State of Illinois. 
Usually such shipments are made by parcel-post. For the p<tst 4 years 
respondent has maintained a course of trade in said medicinal or 
pharmaceutical preparations, in eommerce among and between the 
various States of the United States and in the District of Columbia. 

PAR. 2. In the course and conduct of his bnsiness, rPspondent has 
been, and is now, in competition with other individuals, and with firms, 
partnerships, and corporations, likewise engaged in the sale and dis
tribution, or in the manufacture, salP, and distribution, of medicinal 
or pharmaceutical preparations designed, distribnt~d, and sold, for use 
in connection with the treatment of glandular disturbanct>s or defi
ciencies, in commerce among and between the various States of the 
United States. In compounding their respective products, said com
petitors make use of varying amounts or some or all o£ the same ingre
dients contained in respondent's products and do uot misrepresent the 
quality, efficacy, or therapeutic value, of their respective products. 

PAR. 3. In the course and conduct of his business and for the purpose 
of inducing the purchase of the preparations which he distributes and 
sells, the respondent has made nse of advertisements inserted in news
papers, magazines, and other periodicals of general circulation 
throughout the United States such as, Startling Detective, Hunter 
Trader Trapper, Illustrated Mechanics, and Screen Fun. In further
ance of the sale of said preparations, the respondent has also circulated 
throughout the several States of the United States, through the United 
States mail and otherwise, to customers and prospective customers, 
certain advertising literature. In the advertisements and advertising 
literature, above referred to, the respondent has C3used his name, to· 
gether with the names of his preparations, to wit: "Excel" and "Excel 
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Special" to be prominently and conspicuously displayed together with 
such statements as the following: 

Be Young Agahl. 
Don't miss this-two gland medicines, each with imported ingredients. 
Men and women, assist your glands with Excel Special. 
If you want a "real article" try this and feel its stimulating effects. 
Guaranteed relief on two or three treatments. 
We recommend this medicine for use as a gland stimulant. 
Men and women, assist your glands with "EXCEL" tablets. IMPORTED 

INGREDIENTS in this GLAND iliEDICINE. If you want "STIJ\IULATINI1 
EFFECTS" just try "EXCEL." 

PAR. 4. The aforesaid statements, together with other similar state
ments appeal'ing in respondent's advertisements and advertising lit
eratme which are not set out herein, purport to be descriptive of re
spondent's prep:trations. Through such advertising matter and liter
ature, the respondent represents that the use of said preparations 
enables one to be young again, that said preparations consist of gland 
Inedicines, that said preparations are a gland stimulant and assist the 
glands of either men or women, that said preparations constitute 
a competent aphrodisiac, and that the results of the use of said 
Products are sure. "\Vhile the pr£>parations are loosely referred to by 
the respondent as gland medicines in general and indefinite terms, 
lllembers of the purchasing public reading the aforesaid advertise
ments would form the mistaken and erroneous impression and belief 
that such preparations bring about sexual rejuvenation and are in
tended to overcome sexual deficiencies and allied conditions in men 
or women. 

PAR. 5. Respondent's pr£>paration designated as "Excel" is made up 
Under a formula. consisting of: 

¥.!4 Gr. Yohimbine HCl 
lAs Gr. Lecithin· 
1,4 Gr. Po. Ext. Cascara 
lAs Gr. Po. Ext. Nux Vomica 

The preparation designated as "Excel Special" consists of: 

lh2 Gr. Yohimbine HCl 
14 Gr. Lecithin 
:ih6 Gr. Po. Ext. Cascura 
%6 Gr. Po. Ext. Nux Vomica 
% Gr. Po. Yeast 

From the expert testimm~y adduced at the hearings, it is found that 
the ingredients of respondent's preparations are present in such 
Stnall quantities 1\S to be considered homeopathic doses and thereby 
totally ineffective. It is further found that neither of said prepara-
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tions constitutes a competent and effective gland stimulant. Y ohim
bine was at one time frequently prescribed in doses of one to three 
grains as a sexual rejuvenator, but present-day medical opinion is 
that said drug is absolutely ineffective and has no medicinal value 
whatever. Cascara is laxative in its properties. Nux Vomica is 
claimed to have a tonic effect upon the circulatory system and is often 
prescribed as a tonic in combina.tion with iron for loss of appetite. 
Its active principal is strychnine. Lecithin is one of the active or
ganic compounds found in the brain and is infrequently prescribed. 
It is not known to possess any therapeutic value. From the medical 
testimony, it is found that neither of the formulas above set out as
sists or stimulates the glands of either men or women or has any 
effect thereon. Neither of the aforesaid formulas constitutes a com
petent or effective aphrodisiac. Impotency or glandular deficiencies 
may be due to any one of a number of debilitating diseases such as 
syphilis, tuberculosis, diabetes, or severe grades of anemia. Such 
conditions may also be psychic, resulting from mental shock or 
trauma. No prescription or specific medicine will be applic.able in all 
cases, and it is impossible to prescribe for such conditions without a 
thorough diagnosis as to the cause thereof by a competent physician. 

The claims and representations made by the respondent to the 
pffect that said prPparations consist of gland medicines, are com
petent and effective gland treatments, and constitute competent treat
ments for glandular debilities, are grossly exaggerated, false, and 
misleading. 

PAR. 6. The false and misleading statements and representations 
made by the respondent in advertising and describing his prepara
tions designated as "Excel'' and "Excel Special" have the tendency 
and capacity to, and do, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said preparations do enable one to be young again, that said prepara
tions consist of gland medicines, that said preparations are gland 
stimulants and assist the glands of either men or women, that said 
preparations constitute competent aphrodisiacs, and that said prep· 
arations bring about sexual rejuvenation and are competent and ef
fective treatment for sexual deficiencies. As a consequence of such 
mistaken and erroneous beliefs, a number of the purchasing public 
have purchased respondent's preparations with the result that trade 
has been unfairly diverted to the respondent from competitors like
wise engaged in distributing and selling, or manufacturing and sell· 
ing, various medicinal or pharmaceutical preparations containing 
some of the same ingredients as respondent's preparations and used 
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nnd prescribed by physicians for the same purpose for which re
spondent's preparations are advertised and sold, who do not misrep
resent the character, efficacy, or therapeutic value of their respective 
products. 

CONCLUSION 

The aforesaid acts and practices of the respondent, C. J. O'Crow
ley, an individual, trading as Excel Products, and as C. J. O'Crowley, 
are to the prejudice of the public and of respondent's competitors, 
and constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the testimony and evi
dence taken before 'Villiam C. Reeves, an examiner of the Commis
sion theretofore duly designated by it, in support of the charges 
of said complaint, and brief in support of the complaint filed herein, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an 
Act of Congress approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

It is ordered, That the respondent C. J. O'Crowley individually 
and trading under the names Excel Products and C. J. O'Crowley, 
?r under any other names, his agents, representatives, and employees, 
ln connection with the sale of medicinal or pharmaceutical prepara
tions now designated as "Excel" and "Excel Special," or any other 
preparations containin()' the same or substantially the same ingre
dients and possessing ~he same properties, sold under those names 
or under any other name, in interstate commerce or in the District 
of Columbia, do forthwith cease and desist from representing, di
l'ectly ot· indirectly: 

1. That the use of said preparations enables one to be young again; 
2. That said preparations consist of gland medicines; 
3. That said preparations are gland stimulants or assist the glands 

of either men or women· 
' . ~· That said preparations constitute competent and effective aphro-

disiacs· 
' 
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5. That said preparations constitute competent and effective reme
dies or treatments for sexual deficiencies, or will bring about sexual 
rejuvenation. 

It is further ordePed, That the respondent shall, within 30 days 
from the date of service upon him of a copy of this order, file with 
the Commission a report in writing, setting forth the manner and 
form in which he has complied with the order herein set forth. 
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IN THE MATTER OF 

CONSOLIDATED CANDY COMPANY 

{!OMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. f'i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2969. Complaint, Nov. 6, 1936-Decision, Jan. 2"1, 1938 

Where a corporation engaged in manufacture and sale o£ candy, including 
various packages or assortments which were so packed and assembled 
as to involve use ot a lottery scheme when sold and distributed to con· 
sumers thereo!, and which were composed of (1) number of })enny pieces 
of candy of uniform size and shape, together with number of larger piects, 
to l•e J;i\"E'll 1\s lll'izes to purchasrrs of relatively few of said pieces, en
closed centers of which were llink, and together with two articles of mer
chandh;e, to be given as prizes, respectively, to purchaser procuring by 
chance yellow center penny piece and purchaser of last of said penny 
pieces in assortment; (2) uumller of small pieces of candy, together with 
11Umber of larger pieces or bars, and push cards, for sale under a plan, 
nnd in accordance with said card's explanatory legend, pursuant to which 
purchaser received for penny paid one of said smaller, or one of said 
larger, pieces of candy, in accordance with numbPr pushed by chance from 
aforesaid card, and purchaser of la·st push or sale was similarly entitled 
to one of said larger pieces; and (3) number of bars of candy, together 
with nnmbei' of boxes of candy and push curd, for sale m1der a plan, 
and in accordance with said card's explanatpry ll.'gend, pursuant to which 
purchaser received for 5 cents paid one of said bars or boxPs of candy, 
iu accordance with number pushed by chance, and purehuser of last 
piece was entitled to one of said boxes-

Sold to wholesaJpr:-; aml retailers for db:play nud resale to purcha;;ing public in 
nceordn nee with u fore>:aid l":lle:> lllau, 8aid assortments, and thereby sup
}llit•d to and placed in t11e hands of others means of conducting lotteries 
in the t>ale of its ~:;aid produet in accord:mce with said sales pl11u, involving 
game of chance or sale of n ehnnce to proeure large pieces or other articles, 
contrary to public policy long recognized by the common law and criminal 
statutes, and contrary to an estnblished public policy of the United States 
Government, and in competition with mllny who, uuwilling to offer or sell 
candy so packed and as!!embled as abo,·e dcscril.led, or otherwi;;e arranged 
!llld pa(·ked for sale to purchasing public, so as to involve game of cha11Ce or 
nny other method of sale contrary to public policy, refrain therefrom; 

With rPsult that many dealers in and ultimate purchasers of candy were at
tracted by said method and manner of packing same a11d by element of 
chance involved in sale thereof as abo,·e set forth, and thereby inducPd to 
purchase said candy, so pnckPd and sold by it, in preference to thnt offered 
and sold by said competitors who do not use SHine or eqnintlcnt methods, 
nnd with t!·ndency and capacity, because of said game of chance, to divl'rt 
to it trarle and custom from its said competitors, as aforPsaid, who do uot u~e 
llll~· t<neh method, exclude from said tmde nll compl'titor::. who are unwill
iug to and do not ur-e sneh or eqnin1lent mdhod ns nnlnwfnl, lPsst•u com· 
pHition therein, and tend to crPa te mon0110ly thereof In it n ml ~>uch other 
di><trlbntors ns do, deprive purchasing public of benefit of free competition 
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in trade in question, and eliminate from said trade all actual, and exclude
therefrom all potential, competitors who do not adopt and use such ot• 
equivalent method: 

Jlela, That such acts and practlcee were to the prejudice of the public and com-
petitors and constituted unfair methods of competition. 

Before Air. llfiles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Mr. Ilugo Swan, of Dallas, Tex., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Consoli
dated Candy Company, a corporation hereinafter referred to as 
respondent, has been and is using unfair methods of competitiu~ in 
commerce, as "commerce" is defined in said Act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation, organized under the
Jaws of the State of Texas, with its principal office and place of busi
ness located at 826 Exposition Avenue, Dallas, Tex. Respondent is 
now, and for 1 year last past has been, E>ngaged in the manufacture 
of candy and in the sale and distribution thereof to wholesale and re· 
tail dealers located at points in the various States of the United States, 
and causes said products, when so sold, to he transported from its 
principal place of business in the city of Dttllas, Tex., to pnrehasers 
thereof in the State of Texas and in other States of the United States 
at their respective places of business; and there is now, and has been 
for 1 year last past, a course of trade and commerce by said respond· 
ent in such candy between and among the States of the United States. 
In the course and conduct of the said business, respondent is in com
petition with other corporations and with individuals and partner
ships engaged in the sale and distribution of candy and candy products 
in commerce between and among the various States of the United 
States. 

PAn. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, various packages or assortments of candy, so paeked 
and assembled as to involve the use of a lottery scheme when sold and 
distributed. to the consumers thereof. 

(a) One of said assortments of candy is composed of a number of 
pieces of candy of unifonn size and shape, together with a number of 
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larger pieces of candy and two other articles of merchandise, which 
larger pieces of candy and other articles of merchandise are to be 
given as prizes to purchasers of said pieces of candy of uniform size 
and shape in the following manner: 

The. majority of said pieces of candy of uniform size and shape 
have white centers, but a small number of the said pieces of candy 
have pink centers and one piece of the said candy has a -yellow 
center. The said pieces of candy of uniform size and shape retail at 
the price of 1 cent each, but the purchaser who procures one of the 
said candies having a pink center is entitled to receive, and is to be· 
given free of charge, one of the said larger pieces of candy heretofore 
referred to. The purchaser who procures one of the said candies 
having a yellow center is l'ntitled to receive, and is to be given frl'e 
of eharge, one of the other articles of merchandise heretofore referred 
to; and the purchaser of the last piece of candy is to be given free 
of charge the other article of merchandise contained in said assort
ment heretofore referred to. The color of the center of said pieces 
of candy is effectively concealed from purchasers and prospective 
Purchasers until a selection has bt>en made and the piece of candy 
b~oken open. The aforesaid purchasers of saiJ candy obtaining a 
P~ece of candy having a pink or yellow center, or purchasing the last 
P~ece of candy in said assortment, thus procure one of the said larger
Pieces of candy or one of the other articles of merchandise wholly 
Ly lot or by chance. The respondent manufactures and distributes 
several assortments involving the above described sales plan in which 
there is some variation as to the details. 

(b) Another assortment manufactured and distributed by the re
spondent is composed of a number of small pieces of candy, a number 
of larger pieces or bars of candy, together with a device commonly 
c~lled a "push card." The candy contained in said assortment is 
distributed to purchasers in the folowing manner: 

'rhe pu:;;h card has a number of partially perforated disks, and 
:vhen a push is made and the disk separatBd from the card a number 
~s disclosed. Sales are ! cent eaC'h, and the card bears statements 
Informing purchasers and prospective purchasers that certain speci
fied numbers entitle the customers to one of the larger pieces or bars 
of candy, and that the last sale from said assortment entitled the 
Purchaser to one of the larger pieces or bars of candy, and that all 
other numbers entitled the purchaser to one of the small pieces of 
candy. The numbers on the disks or pushes are effectively concealed 
~rom the purchasers and prospective purchasers untll a selection has 
een made and the disk separated from the card. The fact as to 

Whether a purchaser receives one of the ]arger pieces or b:us of candy 
160451'"-3'!-voL. 2G---38 



558 FEDEK\L TRADE COlHl\IIS~ION DECISIU1<S 

Complaint 2(1 F. T. C. 

or one of the small pieces of candy for the price of 1 cent is thus 
determined wholly by lot or chance. 

The respondent manufactures and distributes several assortments 
involving the above described sales plan, some of which vary in 
detail; namely, with some assortments articles of merchandise other 
than candy are included and the purchaser obtaining certain speci
fied numbers are entitled to one of these articles. 

(c) Another assortment manufactured and distributed by the re
spondent is composed of a number of bars of candy, a number of 
boxes of candy, and a device commonly called a "push card." The 
candy bars and the boxes of candy contained in said assortments are 
distributed to purchasers in the following manner: 

The push card has a number of partially perforated tli"'ks, n!lll 
when a push is made and the disk sPpnratccl from the card a nmn
ber is disclosPd. Sales are 5 cents each, and the canl bears state
ments informing purchasers a)l(l prw;pPctive purchasers that certain 
specified numbers entitle the purchaser to one of the boxes of candy, 
and that all other numbers recein• one of the bars of candy, and that 
the Jast purchase from said assortment entitles the purchaser thereof 
to one of the boxes of candy. The numbers on the disks are effec
tively concealed from the purchasers and prospective purchasers until 
a selection has been made and the disk separated from the card. 
The fact as to whether a purchaser receives one of the boxes of candy 
or one of the bars of candy for the price of 5 cents is thus determined 
wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments, resell said assortments to retail dealers, and said retail dealers 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plans herein
above set forth, and said sales plans have the capacity and tendency 
of inducing purchasers thereof to purchase respondent's said products 
in preference to candy offered for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of ft 

chance to procure larger pieces of candy, or other articles of mer
chandise, larger pieces of candy, and a box of candy. 

The use by respondent of said methods in the sale of candy, and 
the sale of candy by and through the use thereof, and by the aid 
of said methods is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to pnhlic policy; and 
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is contrary to an et>taLlished public policy of the Government of the 
United States. The use by respondent of said methods has the dan
gerous tendency unduly to hinder competition or create monopoly in 
this, to wit: That the use thereof has the tendency aml capacity to 
exclude from the branch of the candy trade involwd in this pro
ceeding competitors who do not adopt and nse the same methods or 
t•quivalent or similar methods involving the same or equivalPnt or 
sin1ilar elements of chance or lottery scheme. 

\Vherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above allrged, or otherwise arranged and packed for sale to the pur
thasing public so as to involve a gamt:> of chanct>, an<l such com
l>etitors refrain therefrom. 

P.'!R. 5. Many dealers in and ultimate purehasers of candy are 
attrneted by respondent's said methods and manner of packing said 
<'andy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
Raid candy so packed aml sold by respondE-nt, in preference to ca!lcly 
offered for sale and sold Ly said. competitors of respondent who do 
llot use the same or equivalent methods. The use of said methods 
hy respondent has the tendeney and capacity, because of said game 
of chance, to tlivert to respondent trade and custom from its said 
competitors "·ho do not use the same or equivalent methods; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or equivalent methods because the same 
are unlawful; to lessen competition in said candy trade, and to tend 
to create a monopoly of said candy trade in respondent and such 
other distributors of candy as use the same or equivalent methods, 
and to· depriYe the purchasing public of the benefit of free competi
tion in said candy trade. The use of said methods by re~pondent 
has the tendency and capacity to eliminate from said candy trade 
all actual com1wtitors, and to exclude therefrom all potential com
petitors, who do not adopt and use said methods or equivalent 
lllethods. 

PAR. 6. Many of said competitors of respondent are unwilling to 
ad.opt and use said methods or any method imolving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

PAn. 7. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent's 
c?mpetitors as hereinabove alleged. Sttid methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
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the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPon·r, FINDINGS AS TO THE FACTs, AND ORDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur
poses," the Federal Trade Commission, on November 6, 1936 issued,. 
and on November 9, 1936 served, its complaint in this proceeding 
upon the respondent, Consolidttted Candy Company, charging it 
with the use of unfair methods of competition in commerce in 
violation of the provisions o£ said act. After the issuance of said 
complaint, respondent filed in the office o:f the Commission an answer 
admitting all the material allegations o:f the complaint to be true 
and waiving the taking of further testimony and all other inter
vening procedure. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
answer; and the Commission having duly considered the matter and 
being now :fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to 
the :facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PAHAGRAPH 1. Respondent is a corporation, organized under the 
laws of the State of Texas, with its principal office and place of 
business located at 826 Exposition Avenue, Dallas, Tex. Respondent 
is now, and for more than 1 year last past has been, engaged in the 
manufacture o:f candy and in the sale and distribution thereof to 
wholesale and retail dealers located at points in the various States 
o:f the United States, and causes said products, when so sold, to be 
transported from its prineipal place of business in the city of 
Dallas, Tex., to purchasers thereof in the State of Texas and in 
various other States of the United States at their respective places 
of business. There is now, and has been :for more than 1 year htst 
past, a course of trade and commerce by said respondent in such 
candy between and among the States of the United States. In the 
course and conduct of the said business, respondent is in competition 
with other corporations and with individuals and partnerships en· 
gaged in the sale and distribution of candy and candy products in 
commerce between and among the various States o:f the United 
States. 
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PAn. 2. In the course and conduct o£ its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, various packages or assortments o£ candy, so packed 
and as~embled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. 

(a) One of said assortments of candy is composed of a. number 
of pieces of candy of uniform size and shape, together with a num
ber of larger pieees of candy and two other articles of merchandise, 
which larger pieces of candy and other articles of merchandise are 
to be given as prizes to purchasers of said pieces of candy of uniform 
.size and shape in the following manner: 

The majority of said pieces of candy of uniform size and shape 
have white centers, but a small number of the said pieces o£ candy 
have pink centers and one piece of the said candy has a yellow 
~enter. The said pieces of candy of uniform size and shape retail 
at the price of 1 cent each, but the purchaser who procures one of 
the said candies having a pink center is entitled to receive, and is 
to be giwn free of charge, one of the said larger pieces of candy 
heretofore referred to. The purchaser who procures one of the said 
~antlif's having a yellow cf'nter is entitled to receive, and is tb be 
given free of charge, one of the other articles of merchandise here
tofore referred to; and the purchaser of the last piece of candy is 
to be given free of charge the other article of merchandise con
tained in said assortment heretofore referred to. The color of the 
~enter of said pieces of candy is effectively concealed from pur
~hasers and prospective purchasers until a selection has been made 
and the piece of candy broken open. The aforesaid purchasers of 
said candy obtaining a piece of candy having a pink or yellow 
~enter thus procme one of the said larger pieces of candy or one 
Qf the other articles of merchandise wholly by lot or by chance. 
!he respondent manufactures and distributes several assortments 
InvolYing the abm·e described sales plan in which there is some 
1'"ariation as to the details. 

(b) Another assortment manufactured and distributed by the 
respondent is composed of a number of small pieces of candy, a 
number of larger pieces or bars of candy, together with a device 
~ommonly callt>d a "push card." The candy contained in said 
as;)ortment is distributed to purchasers in the following manner: 

The push card has a number of partially perforated disks, and 
:vhen a push is made and the disk separated from the-card a number 
~s !lisclosed. Sales are 1 cent each, and the card bears statements 
lnforming purchasers and prospective purchasers that certain speci
fied numbt>rs entitle the customer to one of the larger pieces or bars 
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of candy, and that the last sale from said assortment entitles the 
purchaser to one of the larger pieces or bars of candy, and that all 
other numbers entitle the pmchaser to one of the small pieces of 
candy. The numbers on the disks or pushes are effectively con
cealed from the purchasers and prospective purchasers until a selec
tion has been made and the disk separated from the card. The 
fact as to whether a pnrchaser receives one of the larger pieces or 
bars of candy or one of the small pieces of candy for the price of 
1 cent is thus determined ''holly by lot or chance. 

(e) Another assortment manufactured and distributed by the re
spondent is composed of a number of bars of candy, a number of 
boxes of candy, and a device commonly called a "push card." The 
candy bars and the boxes of candy contained in said assortments 
are distributed to purchasers in the following manner: 

The push card has a number of partially perforated disks, and 
when a push is made and the disk separated from the card a num
ber is disclosed. Sales are 5 cents each, and the card bears state
ments informing purchasers and prospective purchasers that certain 
specified numbers entitle the purchaser to one of the boxes of candy, 
and that all othet· numbers receive one of the bars of candy and 
that the last purchase from said assortment entitles the purchaser 
thereof to one of the boxes of candy. The numbers on the disks 
are effectively concealed from the purchasers and prospective pur
chasers until a selection has been made and the disk separated fro1n 
the card. The fact as to whether a purchaser receives one of the 
boxes of candy or one of the bars of candy for the price of 5 cents 
is thus determined wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments, resell said assortments to retail dealers, and said retail deal
ers, and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plan herein
above set forth. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure larger pieces of candy or otlwr articles of 
merchandise. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid 
of said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
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is contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: That the use thereof has the tendency and capacity to ex
clude from the branch of the candy trade involved in this proceed
ing competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent or 
similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale or 
SPil candy so packed aml assembled as above described, or otherwise 
anungeLl allll pat·ked for sale to the purchasing public so as to 
involYe a game of ehance, or any other method of sale that is con
trary to pnblic poliey, and such competitors refrain therefrom. 

P.\R. 5 .. Many dealers in and ultimate purchasers of candy are at
hacte<l by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner ~tbove described, and are thereby induced to purchase 
said candy so paeked and sold by respondent, in preference to candy 
offere<l for sale and sold by said competitors of respondent who do 
llot use the same or equivalent metho<ls. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to diwrt to respondent trade and custom from its said com
petitors who do not use the same or an equiYalent method; to ex
clnde from said candy trade all competitors who are unwilling to 
and who do 11ot use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and such 
other distributors of candy as use the same or an equivalent method, 
and to deprive the purchasing public of the benefit of free com
petition in said candy trade. The use of said method by the re
spondent has the capacity and tendency to eliminate from said candy 
trade all actual competitors, and to exclude therefrom all potential 
competitors, who do not adopt and use said method or an equivalent 
tn<>thod. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Consolidated 
Candy Company, are to the prejudice of the public and of respond
ent's competitors, and constitute unfair methods of competition in 
rommerce, within the intent and meaning of Section 5 of an Act of 
Congress, approYed September 26, 1914, entitled "An Act to create 
n Federal Trade Commission, to define its powers and duties, and 
for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard. by the Federal Trade Com· 
mission upon the complaint of the Commission and the answer of 
respondent, Consolidated Candy Company, a<lmitting all the ma· 
terial allegations of the complaint to be true and waiving the tak
ing of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its concln· 
sion that said respondent has violated the provisions of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It iB ordered, That the respondent, Consolidated. Candy Company, 
its officers, representatives, agents, and. employees, in connection with 
the offering for sale, sale, and distribution of candy in interstate com
merce or in the District of Columbia, do forthwith cease and desist: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a lot
tery, gaming device, or gift enterprise in the sale or distribution of 
the candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape having centers of <lifferent colors together with larger 
pieces of candy or other articles of merchandise which said larger 
pieces of candy or other articles of merchandise are to Le given as 
prizes to the purchaser procuring a piece of candy havi11g a center of 
a particular color; 

4. Supplying to or placing in the hands of dealers assortments of 
candy together with a device commonly called a push card, or a 
device commonly called a punchboard, for use or \Yhich may be userl 
in distributing or selling the said candy to the public at retail; 

5. Furnishing to dealers a device commonly called a push card, or 
a device commonly called a punchboard, either with packag!:'s or as· 
sortments of candy or separately, which push card or punchboard 
is to be used or may be used in distributing or selling said candy to 
the public. 

It i8 further ordered, That the respondent, Consolidated Candy 
Company, shall within 30 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to cease 
and desist hereinabove set forth. 
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IN THE MATTER OF 

JOSEPH II. ROBINSON AND S. J. ROBINSON, TRADING AS 
J. ARTHUR WARREN COl\IP ANY 

COliiPL.UNT, FINDINGS, AND ORDER IN UEGARD TO THE ALLEGED YIOLATION 

OF SEC. 5 Ol' AN ACT OF CONGRESS Al'PROVED SEI'T. 26, 1014 

Docket 30-H. Uomp/a.int, Jan. 29, 193/-Dcci.,ion, Jan. 2'7, 19J8 

'Where two partnPrs engaged in sale and distribution of docks, radios, vacuum 
cleaners, razors, and fountain p€'n sets, and other merchandh;e-

Fnrnished aud distributed to members of the general public in practically all 
States and in the Dh;trict of Columbia, push curds, order blanks, and 
advertisements depicting merchandi:>e thus being offered, und instructions, 
suggestions, and circulars describing tlwir said plan of selliug such mer
chandise, by which chance purchaser paid . for chance varyiug amount, 
dependent upon number disclosed within various disks of aforesaid curds, 
and received rotary cloek (or other articles or merchandise us aforesaid), 
or nothing, depending upon success or failure in seleding feminine names 
corresponding to those conceall'd under curd's two master seals, and they 
compensated by one or more items of merchandise operator or representa
tive, aud thereb.v placed in the hands of others means of conducting lotteries, 
games of chanee, or gift enterprises in diRtribution of their said merchandise, 
with knowledge and intent that said cards bud been, were, and would be 
used in sale and distribution of their said products to public by lot or 
chance, contrary to public policy, and in competition with many who are 
opposed to use of such cards in sale and distt·ibutlon of their merchandise 
and refrain from furnishing same; 

With result that sale of similar or like nwrehandise by such competitors was 
thereby injuriously affected, and trade was diverted from them to said 
partners by reason of said furnishing of such cards or like devices, and 
there was a restraint t1110n and detriment to the freedom of fair and 
legitimate competition; to the prejudice and Injury of the public and 
competitors : 

lleld, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair method~ of competition. 

Before Mr. Mile8 J. Funw~, trial examiner. 
Mr. Henry 0. Lank and Mr. P. 0. [{olin._~ki for the Commission. 
Na8h & Donnelly, of Chicago, Ill., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tetnber 26, 1914, entitled "An Act to create a Federal Trade Com
lhission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Joseph H. 
Robinson and S. J. Robinson, copartners, trading as J. Arthur 'Var
ten Company, hereinafter refer.red to as respondents, have been and 
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are using unfair methods of competition in commerce as "commerce" 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH 1. RPspondents are imlividuals doing business as co
partners under the name and style of J. Arthur 'Vanen Company, 
with their principal office and place of business located at 318 ·west 
'Vashington Street, in the city of Chicago, State of Illinois. They 
are now, and for more than 1 year last past have been, engaged iu 
the sale and distribution of rotary clocks and other merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia, and cause and have caused said 
products when sold to be shipped from their place of business in the 
State of Illinois to purchasers thereof, some located in the State of 
Illinois and others located in various other States of the United 
States and in the District of Columbia. 

In the cour·se and conduct of their business~ r·espondents ar·e now, 
and for more than 1 year last past lun·e been in substantial competi
tion with other individuals and 'vith corporations and partnerships 
engaged in the sale and distribution of clocks and other merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

PAR. 2. In the course and conJ.uct of their Lu<iin~·ss, as dl'scriLeJ 
above, respondents in soliciting the sale of and l:>elling their products 
in interstate comuwrce have adopted and pursued aml still maintnin 
the following methods and practices: 

Respondents distribute to the public through the United Stntes 
mails in interstate commerce, certain lit('rature, instructions, and 
sales outfits, including paper push cards, order blanks, and advertise
ments containing illustrations of rotary clocks and circulars expl<tin
ing respondents' plan of selling said merchandise and of alloting 
it and other articles as premiums or prizes to the operators of the 
push card. 

Respondents' push card bears 32 feminine names with a blank 
space opposite each for writing in the name of ihe customer. Said 
push card has 32 small round partially perforated disks marked 
"PUSH," below each of which is printed one of the feminine names 
printed alphabetically elsewhere on the card. Concealed within eaeh 
disk is a number which is disclosed when the disk is pushed or 
separated from the card. The push card also has two large red 
partially perforated disks, and concealed within each of these two 
disks is one of the feminine names appearing elsewhere on the said 
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card. The push card bears printed legends or instructions as 
follows: 

2 WINNERS 2 
RECEIVE 

$5.00 ROTARY CLOCKS 
FOR 1¢ to 29¢ 

numbers from 1 to 29 pay what you draw, uumbers over 29 pay only 29¢ 

write purchaser's name on back opposite name selected 

INSTRUCTIONS : There are 32 mixed numbers in this card, printed from 
1 upwards. Numbers under 21:) pay what numbers call for. All numbers over 
21:1 only pay 29¢. When card is completely soltl, open large seals at top and 
Parties who selected the nam£'s which correspond with names under seals 
receive the ROTARY CLOCKS. 

Sales of rotary clocks by means of said push cards are made in 
~ccordance with the aboYe described legends or instructions. Each 
()f said prizes or premiums is allotted to the customer or purchaser 
in accordance with the above lt'gends. The fact as to whether a 
customer pays a sum of money from 1 cent to 29 cents for a rotary 
clock, and the fact as to whether a customer receives nothing for the 
amount paid, is thus determined wholly by lot or chance. 

Respondents furnish one rotary clock and additional merchandise 
to their representative making sales by means of said push card. 
!{espondents also furnish their representatiYe with additional printed 
Instructions or suggestions for using said push cards. 

PAn. 3. Respondents in selling their said merchandise in counec
tion with the aforesaid push caru, conduct lotteries or place iu the 
hands of others the means of conducting lotteries in the sale of their 
lnerchandise in accordance with the sales plan hereinabove set forth. 

The sale of respondents' said merchandise to the purchasing public, 
as hereinabove alleged, involves a game of chance or the sale of a 
<:hanee to procure respondents' merchandise contrary to the estab
lished public policy of the United States and contrary to criminal 
statutes of many of the States of the United States. By reason of 
Said facts, many competitors of respondents are unwilling to offer 
for sale or sell their merchandise so as to involve a game of chance, 
:tnd such competitors refrain therefrom . 
. Many purchasers of clocks are attracted by the element of chance 
lnv-olved in respondents' sales method, as above described, and are 
thereby induced to purchase respondents' merchandise in preference 
to the same or similar merchandise of respondents' competitors who 
do not use the same or equivalent methods. 

PAR. 4. The use of said method by respondents has the tendency 
and capacity unfairly to divert to respondents, because of said game 
of chance, trade, and custom from their competitors who do not use 
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the same or equivalent methods; to exclude from said clock trade 
all competitors who are unwilling to and who do not use the same 
or equivalent methods; to lessen competition in said clock trade and 
to tend to create a monopoly of said dock trade in respondents and 
such other competitors as use the same or equivalent methods; and 
to deprive the purchasing public of the benefit of free competition in 
said clock trade. The use of said method by respondents has the 
tendency and capacity unfairly to eliminate from said clock trade 
all actual competitors and to exclude therefrom all potential com
petitors who do not adopt and nse said method or any method in
volving a game of chance or the sale of a chance to win clocks by 
chance, because such method is contrary to public policy or to the 
criminal statutes of certain of the States of the United States, or 
because they are of the opinion that such method is detrimental to 
public morals and to the morals of the purchasers of said clocks, 
or because of any or all of such reasons. 

PAR. 5. The aforesaid acts and practices of respondents are all 
to the injury and prejudice of the public and of respondents' com
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled "An Act to creatP a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on January 29, 1937, issued and served its 
complaint in this proceeding upon the respondents, Joseph H. Robin· 
son and S. J. Robinson, copartners, trading as J. Arthur 'Varren 
Company, charging them with the use of unfair methods of compe
tition in commerce in violation of the provisions of said act. After 
the issuance of said compl!lint and the filing of respondents' answer 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by Henry C. J .... ank, attorney for the 
Commission, and in opposition thereto by John A. Nash, attorney for 
the respondents, before Miles J. Furnas, an examiner of the Commis· 
sion theretofore duly designated by it. The said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimonY 
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nnd other evidence, briefs in support of the complaint and in oppo
sition thereto and the oral arguments of counsel aforesaid; and the 
Commission, having duly considered the matter and now being fully 
nd.vised. in the premises, finds that this proceeding is in the interest o£ 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 

l<'INDINGS AS TO THE FACTS 

PARAGRAI'H 1. The respondents, Joseph H. Robinson and S. J. Rob
inson, are individual-, doing business as copartners under the name 
and style of J. Arthur 'VarrPn Company, with their principal office 
and place of Lusiness located at 318 'Vashington Street in the city of 
Chicago, State of Illinois. Respondents are now, and for some time 
last past have been, engaged in the sale and distribution of clocks and 
other articles of merchandise in commerce between and among the 
various State::; of the United States and in the District of Columbia. 
They cause such merchandise, w·hen sold, to be shipped or transported 
from their principal place of business in Chicago, Ill., to purchasers 
thereof in the State of Illinois and in practically all of the other States 
of the United States, as wPll as in ihe District. of Columbia, at their 
l'espective points of location. There is now, and has been for some 
time last past, a course of trade in commerce by said respondPnts in 
such merchandise bet ween and among the various States of the United 
States and in the District of Columbia. In so carrying on said busi
ness, respondents are, and have been, engaged in active competition 
With other partnerships and with individuals and corporations en
gaged in the manufacture of Rimilar or like articles of merchandise 
and in the sale and distribution thereof in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

PAR. 2. In the course and conduct o£ their business as described in 
Paragraph 1 above, respondents in soliciting the sale o£ and selling 
t.heir merchandise have adopted and pursued, and still continue, the 
following methods and practices: 

Respondents distribute to members of the general public in practi
cally all States of the United States and in the District o£ Columbia 
through the United States mail certain literature, instructions, and 
sales outfits, includi11g paper push cards, order blanks, and advertise
lllents containing illustrations of the merchandise which they are 
oJ~ering for sale and circulars explaining respondents' plan of selling 
Sllld merchandise and o£ allotting it as premiums or prizes to tho 
operators of said push cards. 
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All of the push cards used by respondents involve the same principle 
or sales plan or method but vary to some extent in detail. One of the 
said push cards bears 32 feminine names with rule colnmns on the 
reverse side thereof for writing in the name of the customer opposite 
the feminine name selected. Said push card has 32 small round par· 
tially perforated disks markPd "PUSH," above each of which is 
printed one of the feminine names heretofore referred to. Concealed 
within each disk is a number which is disclosed when the disk is 
pushed or separated from the card. The push card also has two large 
red seals, concealed within each of which is one of the feminine names 
above referred to. The munbers concealetl within each of the par
tially perforated disks cannot be ascertained until a push or selection 
has been made and the names concealed within the large red seals can· 
not be ascertained until the seals have lwen removed. The push card 
contains printed legends or instrnctions as follows: 

2-WI~.l'iEHS-2 

Re<·eive 
$.i.OO Hotary Clocks 

For lc to 29c 
Numbers from 1 to 29 
Puy \Vhat You Draw, 
Nmllllf'r::. Over z:> Pay 

OJ,Iy 29c 
\Vrite Purchaser's Name 
on llu<·k Opposite Name 

Sl'lected 

The reverse of the said card b£'ars the following ]pgenu, among 
others: 

INSTRUCTIO~S: There are 32 mixetl numbers in thi~ c·ard, printed froJU 
1 upwards. Numbers under 29 pay what numlwrs call for. All numbers o\•er 
29 only pay 29c. When card 1>! completely !SOld, oven large !<Pals at top and 
Parties who selected the names which corre::;pond with nnmes under seal8 
receive the ROTARY CLOCKS. 

Sales of rotary clocks by means of said push eanls are made in 
accordance with the above described legends and instructions. Said 
prizes or premiums are allotte<.l to the customers or purchasers in 
accordance with the above legends. The fact as to whether a cus
tomer pays a sum of money from 1 cent to 29 cents for a rotary 
clock, and the fact as to whether a customer recein•s nothing for the 
amount paid, is thus determined wholly by lot or chance. 

In addition to the two clocks distributed to purchasers from the 
said push card, the respondents furnish one rotary clock and gen· 
erally an additional item of merchandise to their representative mak
ing sales by means of said push carcl. Respondents also furnish their 
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reprt>sentatives with additional printed instructions or suggestions 
for uHing said push cards. One of the said printed instructions bears 
the following lt>gends, to wit: 

HOW TO OBTAIN YOUR MODERNg ROTARY CLOCK FREE 

This curd consists of 32 girls' names-beneath each name is a concealed 
number which f'hows the amount the person selceting that particular name is 
to pay for pa1·tidpating in this opportunity 

These concealed numbez·s range from No. 1 to No. 52, but your customers pay 
only 1c to 29c, according to the number disclosed under the disc punched. For 
instance, if customer punches 1 he pays 1c. If 10 is punched, he donates 10c, 
or if 50 is punched, he pays only 29c. NOTHING HIGHER THAN 2!)c-29c is 
ll!aximum cost. (Total $8.60.) 

When nil names have bN'n puncl1ed nml collettions made, you then remove 
the large f'eal8 and db;elose the winners-the peri'ons who punched the cor
tesponding name is awarded One (1) l\Imlerue Hotary Clock, valued at $5.00. 

And, for your efforts, you also receive one l\Ioderne ROTARY CLOCK. 
Upon rPceipt of your order (see other ~ide) with the $8.00 remittance, (or 

\\·e will ship C. 0. D., F. 0 .. B. Chicago) we immediately ship you Three (3) 
Modeme Hotury Cloek,;, 'l'wo (2) of which may be given the holders of the 
names untlt:>r the large SP<tls-tbe other may be retained by you. 

Isn't this nn eaf'y wny to obtuin a c\o(·k vuhwd at $5.00? Nothing hard about 
this-nothing complicntt:>d-you merely show the clock or illnstration to ~·our 
friends, neighbors, co-worl,ers in the offict>, f'hop, etc. ThPy will all want it. 

'l'hir; material is sent you ah>:olutely frt>e for your use if you wi,.;h. It can be 
Ui:!ed with any mf>rchaHdi;.-e. If yon desire to tmrchase from us, you can do 
so at any time. 

NOTE-\Yrite pnrchaspr's name oppo,.ite the girl's name he selects and then 
re:rnove disc by pushing with pencil or any pointed object. 

Don't forget the surprise gift-send your order and remittance within 15 
days and the FHEE gift will certainly surprise you. 

. As stated above, the other push cards which respondents furnish are 
Identical in principle but vary in detail. Some of said push cards 
are furnished by respondents and used by the public in purchasing 
and distributing radios, vacuum cleaners, razors, and fountain pen 
Sets, and other merchandise sold and distributed by respondents. 
1'he members of the public, to whom respondents furnish their push 
Cards and other literature, use the same in the manner suggested by 
respondents, thereby distributing respondents' merchandise to others 
by lot or chance and procuring respondents' merchandise for them
Selves. The sale and distribution of rPspondents' merchandise 
thl'ough the use of or by means of the said push cards constitutes 
the operation of lotteriPs, games of chance, or gift enterprises, and 
the respondents in furnishing said push cards put in the hands of 
others the means of conducting lotteries, games of chance, or gift 
~llterprises in the distribution of their merchandise. 
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PAR. 3. The respondents, in furnishing said push cards, have 
knowledge that the same are, have been and will be, used in dis
tributing their merchandise, and furnish said push cards so that 
their merchandise may be sold or distributed to the public by lot 
or chance. 

PAR. 4. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that distributed by the respondents, who do not furnish push cards 
similar to those furnished by respondents, and who do not furnish 
any device by which their merchandise can be distributed to the 
public by lot or chance. There are also many competitors of respond
ents who are opposed to use of push cards in the sale and distribu· 
tion of their merchandise, and such competitors refrain fron1 
furnishing such devices. Competitors of respondents were caUPd as 
witnesses and testified in this proceeding, and the Commission findil 
that the sale of merchandise by means of said push cards injuriously 
affects the sale of similar or like merchandise by such competitors, 
and that trade is diverted to respondents from their said competitors 
by reason of the furnishing of said push cards or like devices. The 
use of such methods by the respondents in the sale and distribution 
of their merchandise is prejudicial and injurious to the public and to 
respondents' competitors, and has resulted in the diversion of trade 
to respondents from their said competitors, and is a restraint upon, 
and a detriment to, the freedom of fair and legitimate competition. 

PAR. 5. As stated previously in these findings, the respondents sell 
their merchandise in practically all of the States of the United States 
and in the District of Columbia. While the annual volume of re
spondents' business was not shown exactly, one of respondents testi
fied, and the Commission finds, that the respondents' annual volume 
of business is, and has been, substantiaL One of the respondents 
testified that from August 1936 to December 31, 1936, they distributed 
approximately 250,000 push cards and that their sales for the sallle 
period were approximately $20,000. 

PAR. 6. The Commission finds that the sale and distribution in 
interstate commerce of merchandise as described above, by means of 
lot or chance, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of the respondents, Joseph H. Rob· 
inson and S. J. Robinson, copartners, trading as J. Arthur ·warren 
Company, are to the prejudice of the public and of respondents' com· 
petitors, and are unfair methods of competition in commerce and 
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constitutes a violation of Section 5 of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the re
spondents, testimony and other evidence taken before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein and oral arguments by Henry C. Lank, counsel for 
the Commission, and by John A. Nash, counsel for the respondents, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of an 
Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

It is ord-ered, That the respondents, Joseph H. Robinson and S. J. 
Robinson, copartners, trading as J. Arthur 'Varren Company, their 
agents, representatives, and employees, in connection with the offering 
for sale, sale and distribution of clocks, radios, vacuum cleaners, razors, 
fountain pen sets, and other merchandise in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
other similar devices so as to enable such persons to dispose of or sell 
by the use thereof such articles of merchandise; 

2. Mailing, shipping, or transporting to members of the public 
push cards or other similar devices so prepared or printed as to enable 
said persons to sell or distribute such merchandise by the use thereof; 

3. Selling or otherwise disposing of merchandise by the use of push 
cards or other similar devices, or in any manner selling or otherwise 
disposing of such merchandise free of charge or at varying prices 
depending upon lot or chance. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and fonn in which they 
haYe complied with the order to cease and desist hereinabove set forth. 

160451m-39-\'0L.26-39 
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IN THE MATTER OF 

THE BALL COMPANY, INCORPORATED 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 2G, 1914 

Docket 3293. Oompla.int, Jan. 4, 1938-Decision, Jan. 27, 1938 

Where a corporation engaged as wholesale jeweler in sale of diamonds and 
diamond rings to purchasers at points in various other States, in sub· 
stantial competition with others engaged In off'er and sale of such products 
to dealers and members of the general public In commerce among the 
various States and in the District of Columbia, and including many com· 
petitors who do not misrepresent, as below set forth, their said products and 
basis of their guarantees-

Represented and implied, through certificates and guarantees given by it on 
sheets similar to those commonly used for security certificates, and fea
turing, in arrangement and type, words "Federal Trade Commission" as 
part of statement certifying that "diamond ring sold this day to -----
of ------ is set with selected blue-white diamonds and that they have 
been found to be PERFECT In accordance with the required standard of the 
FEDERAL TRADE COMMISSION" (together With picture of dome of CapitOl 
above an eagle), that diamonds thus sold by it were in fact perfect in 
accordance with required Commission standard and had been inspected, 
found and certified as such by aforesaid Government agency, facts being 
Commission had neither fixed nor promulgated any standard for perfect 
or other diamonds, or Inspected, found, or certified said or any otl.ter 
as perfect diamonds, and said statements, representations, and implica
tions were deceptive, misleading, and false; 

With effect of misleading and deceiving dealers and substantial portion ot 
purchasing public into erroneous belief that said representations were 
true and into purchase of its said diamonds and diamond rings by reason 
of erroneous and mistaken beliefs thus induced, and with result that sub
stantial trade, as consequence thereof, was unfairly diverted to it from 
those of its said competitors who do not misrepresent their guarantees or 
aforesaid products; to the injury of competitors in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition . 

.llfr. lVm. T. Ohantland for the Commission. 

Col\IPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that The Ball 
Company, Incorporated, hereinafter refened to as respondent, has 
been and is using unfair methods of competition in commerce, as 
"commerce" is defined in said act, and it appearing to said Commis-
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sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint and states its charges in that 
respect as follows: 

PARAGRAPH 1. Uespondent, The Ball Company, Incorporated, is a 
corporation organized and doing business under the laws of the 
State of Ohio, with its office and principal business at 58 East ·wash
ington Street, Chicago, Ill., and with branches at Cleveland, Ohio; 
Birmingham, Ala.; Denver, Colo.; San Francisco, Calif.; and St. 
Paul, Minn. Respondent is now and for some time past has been 
engaged in business as a wholesale jeweler selling among other items 
diamonds and diamond rings. Respondent in the course and con
duct of its business sells and distributes its diamonds and diamond 
rings to dealers and member& of the public and causes said wares, 
when sold, to be transported from the State of Illinois and the other 
States of origin of its shipments, to purchasers thereof located at 
points in the various States of the United States other than the 
State of origin of such shipments. There is now, and has been 
during all the times herein mentioned, a course of trade in commerce 
in diamonds and diamond rings belween and among the various 
States of the United States. 

PAR. 2. In the course and conuuct of its business, respondent is 
now, and has been during all the times herein mentioned., engaged in 
substantial competition with Yarious other corporations and with 
individuals and firms engaged. in offering for sale and selling dia
lnonds and diamond rings to dealers and members of the general 
public in commerce among and between the various States of the 
United States and in the District of Columbia. 

PAR. 3. In the course and conduct of its business of selling dia
monds and diamond rings in interstate commerce, and to induce 
the purchase of certain of its said diamonds and diamond rings, re
spondent distributes among and issues to the purchasers of said rings, 
a "Diamond Ring Guarantee" and certificates printed on fancy 
boruered lithographed sheets similar in size, form~ and genera1l 
characteristics to some of those commonly used for stock and securi
ty certificates, with blank spaces for numbers, amounts, signatures, 
and text, on each of which appears as part of the guarantee the 
following: "This is to certify that the Garland diamond ring sold 
this day to ------ of ------ is set with selected blue-white diamonds 
and that they have been found to be PERFECT in accordance with the 
t·equired standard of the FEDERAL TRADE CoMMISSION.'' The words 
"Federal Trade Commission" are in prominent black block capital 
letters in a E>eparate line near the center of each' certificate. 

The said. certificates and. guarantees constitute and are represen
tations by respondent that the diamonds sold by it. when accompa· 



576 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 26F.T.C. 

nied by such certificates and guarantees, are in fact perfect in ac
cordance with a standard required by the Federal Trade Commis
sion. The intent of respondent in so representing and guaranteeing 
its said diamond rings, and the effect thereof, is to mislead and de
ceive dealers and other purchasers of such diamond rings into the 
erroneous belief that the Federal Trade Commission has in fact 
fixed and promulgated a required standard for perfect diamonds, 
and that these diamonds of respondent meet that requirement. 

In truth and in fact the Federal Trade Commission has neither 
fixed nor promulgated any standard for perfect or other diamonds. 

The general form, arrangement and text of said guarantee certifi
cate is also intended by respondent to imply, and it does imply, 
that the diamonds sold with such ce1tificates and guarantees have 
been inspected, found, and certified by a United Stat{ls Government 
agency, to wit: The Federal Trade Commission, to be perfect dia
monds. To aid in such implication, the certificate has on its face a 
picture of the dome of the United States Capitol at ·washington, 
D. C., above an eagle, the United States emblem bird. In truth and' 
in fact the Federal Trade Commission has neither inspected nor 
found nor certified said diamonds to be perfect diamonds. 

All of said statements, representations, and implications are de
ceptive, misleading, and false, and tend to and do deceive and 
mislead dealers and other purchasers into the purchase of said dia
monds and diamond rings in the erroneous belief that said represen
tations and implications are true. 

PAR. 4. There are among the competitors of respondent many who 
do not so misrepresent their diamonds and diamond rings, and the 
basis of their guarantees. 
PAR~ 5. The acts and practices of the respondent as above alleged 

in the course of eelling and offering for sale its diamonds and dia
mond rings in commerce as described herein, have the capacity and 
tendency to, and do, mislead and deceive dealers and a substantial 
portion of the purchasing public into the erroneous belief that said 
representations are true, and into the purchase of respondent's dia
monds and diamond rings on account of the erroneous and mis
taken beliefs induced as aforesaid. As a result thereof, substantial 
trade has been unfairly diverted to the respondent from those of 
its competitors referred to in paragraph 4 hereof who do not mis
represent their guarantees or their diamonds and diamond rings. 
In consequence thereof, injury has been, and is being, done to re
spondent's competitors in commerce among and between the various 
States of the United States. 

PAR. 6. The above and foregoing acts and practices have been and 
are all to the prejudice of the public and the respondent's competitors 
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and constitute unfair methods of competition in interstate commerce 
within the meaning and intent of Section 5 of "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Septem~ 
ber 26, 1914, entitled "An Act to create a Federal Trade Commis~ 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on January 4, 1938 issued, and on J anu~ 
ary 6, 1938 served, its complaint in this proceeding upon respondent, 
The Dall Company, Incorporated, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance and service of said complaint, the re~ 
spondent filed an answer admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, which answer was duly filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint 
and answer, no briefs having been filed or oral arguments heard,' and 
the Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con~ 
elusion drawn therefrom : 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, The Dull Company, Incorporated, is a 
corporation organized and doing business under the laws of the State 
of Ohio, with its office and principal business at 58 East ·washington 
Street, Chicago, Ill., and with branches at Cleveland, Ohio; Birming~ 
ham, Ala.; Denver, Colo.; San Francisco, Calif.; and St. Paul, Minn. 
Respondent is now and for some time past has been engaged in busi~ 
ness as a wholesale jeweler selling among other items diamonds and 
diamond rings. Respondent in the course and conduct of its business 
sells and distributes its diamond rings to dealers and members of the 
public and causes said wares, when sold, to be transported from the 
State of Illinois and the other States of origin of its shipments, to 
Purchasers thereof located at points in the various States of the 
United States other than the State of origin of such shipments. 
There is now, and has been during all the times herein mentioned, 
a course of trade in commerce in diamonds and diamond rings be
tween and among the various States of the United States. 

PAR. 2. In the course and conduct of its business, respondent is now, 
and has been during all the times herein mentioned, engaged in sub~ 
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stantial competition with various other corporations and with indi· 
viduals and firms engaged in offering for sale and selling diamonds 
and diamond rings to dealers and members of the general public in 
commerce among and between the various States of the United States 
and in the District ot"Columbia. 

PAR. 3. In the course and conduct of its business of selling diamonds 
and diamond rings in interstate commerce, and to induce the purchase 
of certain of its said diamonds and diamond rings, respondent dis· 
tributes among and iBsues to the purchasers of said rings, a "Diamond 
Ring Guarantee" and certificates printed on fancy bordered litho
graphed sheets similar in size, form, and gPneral characteristics to 
some of those commonly used for stock and security certificates, with 
blank spaces for numbers, amounts, signatures, and text, on each of 
which appears as part of the guarantee the following: "This is to 
certify that the Garland diamond ring sold this d<ty to ------ of ---
is set with selected blue-white diamonds and that they have been 
found to be PERFECT in accordance with the required standard of the 
FEDERAL TRADE CoMMISSION." The words "Federal Trade Commis
sion" are in prominent black block capital letters in a separate line 
near the center of each certificate. 

PAR. 4. The said certificates and guarantees constitute and are repre
sentations by respondent that the diamonds sold by it, when accom
panied by such certificates and guarantees, are in fact perfect in ac· 
cordance with a standard required by the Federal Trade Commission. 
The intent of respondent in so representing and guaranteeing its 
said diamond rings, and the effeet thereof, is to mislead and deceive 
dealers and other purchasers of such diamond rings into the errone· 
ous belief that the Federal Trade Commission has in fact fixed and 
promulgated a required standard for perfect diamonds, and that 
these diamonds of respondent meet that requirement. The general 
form, arrangement, and text of said guarantee certificate is also in· 
tended by respondent to imply, and it does imply, that the diamonds 
sold with such certificates and guarantees have been inspected, found, 
and certified by a United States Government agency, to wit, the Fed
eral Trade Commission, to be perfect diamonds. To aid in such im· 
plication, the certificate has on its :face a picture of the dome of the 
United States Capitol at Washinp:ton, D. C., above an eagle, the 
United States emblem bird. 

PAR. 5. All of said statements, representations, and implications 
are deceptive, misleading, and false in that the Federal Trade Com· 
mission has neither fixed nor promulgated any standard for perfect 
or other diamonds or inspected or found or certified said or any other 
diamonds to be perfect diamonds. 
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PAR. 6. There are among the competitors of respondent many who 
do not so misrepresent their diamonds and diamond rings, and the 
basis of their guarantees. 

PAn, 7. The acts and practices of the respondent as above alleged 
in the course of selling and offering for sale its diamonds and diamond 
rings in commerce as described herein, have the capacity and tend
ency to, and do, mislead and deceive dealers and a substantial por
tion of the purchasing public into the erroneous belief that said 
representations are true, and into the purchase of respondent's dia
monds and diamond rings on account of the erroneous and mistaken 
beliefs induced as aforesaid. As a result thereof, substantial trade 
has been unfairly diverted to the respondent from those of its com
petitors referred to in paragraph 6 hereof who do not misrepresent 
their guarantees or their diamonds and diamond rings. In conse
quence thereof, injury has been, and is being, done to respondent's 
competitors in commerce among and between the various States of 
the United States. 

CONCLUSION 

The aforesaid acts and practices of the respondent, The 'Ball 
Company, Incorporated, are to the prejudice of the public and of 
respondent's competitors, and constitute unfair methods of competi
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled ''An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer of 
respondent whereby respondent admits all the material allegations 
of the complaint to be true, and waives all other intervening pro
cedure, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of an Act of Congress approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

It is ordered, That the respondent, The Ball Company, Incorpo
rated, its officers, representatives, agents, and employees, in connec
tion with the offering :for sale, sale, and distribution of diamonds 
and diamond rings in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from directly or indirectly, 
or in any form or manner by implication, representing: 
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1. That the Federal Trade Commission has fixed or promulgated 
any standard for perfect or other diamonds; 

2. That the Federal Trade Commission has inspected said dia
monds, or that it has found and certified them to be perfect 
diamonds; 

3. That an agency of the United States Government has fixed or 
promulgated any standard for perfect or other diamonds, until and 
unless a standard has been fixed or promulgated by such an agency; 

4. That an agency of the United States Government has inspected 
said diamonds, or that it has found and certified them to be perfect 
diamonds, until and unless such an agency has inspected said dia
monds and found and certified them to be perfect. 

It is further ordered, That the respondent shall, within GO days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

THE ELI LILLY & COMPANY 

MODIFYING CEASE AND DESIST ORDER 

Docket 155. Order, January 28, 1938 

Order modifying Commission's prior cease and desist order in 1 F. T. C. 442, 
directed against respondent's resale price maintenance practices in con
nection with resale by its wholesale distributors of respondent's drugs, 
pharmaceuticals, and similar products, so as to permit, as in said below 
modifying order specified, resale price maintenance agreements covering 
resale of commodities where lawful for intrastate transactions under 
statute, law, or public policy of particular State or other jurisdiction 
concerned. 

M1•. Simon Jfichelet, of Washington, D. C., for respondent. 

ORDER MoDIFYING ORDER TO CEASE AND DESIST 

The respondent herein, The Eli Lilly & Company, by its attorney, 
Simon Miehelet, Esq., having filed with this Commission its motion 
to modify the order to cease and desist issued herein on May 27, 1919, 
in the light o:f the provisions o:f Title VIII o:f the Act of Congress, 
approved August 17, 1937, entitled "An Act to provide additional 
revenue for the District of Columbia, and for other purposes," and 
the Commission having duly considered the said motion and being 
fully advised in the premises, 

Now, therefore, it is hereby ordererlJ, That the said motion be and 
the same is hereby granted, and that the said order to cease and 
desist be and the same is hereby modified so that as modified im
mediately :following the proviso immediately after subparagraph 
numbered (6) of the said order the following be and the same is 
hereby added : 

P1•ovided, That nothing herein contained shall prohibit contracts 
or agreements prescribing minimum prices for the resale of a com
modity which bears, or the label or container of which bears, the 
trade mark, brand, or name of the producer or distributor of such 
commodity and which is in free and open competition with com
modities of the same general class produced or distributed by others, 
when contracts or agreements of that description are lawful as ap
plied to intrastate transactions, under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the 
District of Columbia in which such resale is to be made, or to which 
the commodity is to be transported :for such resale, and Provided 
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further, That the immediately preceding proviso hereof shall not 
permit any contract or agreement providing for the establishment 
or maintenance of minimum resale prices on any commodity herein 
involved, between the respondent The Eli Lilly & Company and any 
other manufacturer or producer, or between wholesalers, or between 
brokers, or between factors, or between retailers of the products of 
The Eli Lilly & Company or between any persons, firms, or corpo
rations in competition with each other in the products of The Eli 
Lilly & Company. 
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IN THE MATI'ER OF 

BRADAS & GHEENS, INCORPORATED, AND C. E. GHEENS, 
AN INDIVIDUAL TRADING AS BRADAS & GHEENS 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 

OF SEC. u OF AN ACT OF CONGRESS APPROVED SEPT. 2G, 1914 

Do('ket 2914. Oom.pl.aint, Jan. 14, 1931'-DecilfiO'n., Ja.n. :eu, 1938 

Wht>re a corporation t>ngagell In manufacture and t>ale of candy, including 
packages or assortments which were so packed and asst>mblPd as to involve 
use of a lottery scheme when sold and distributed to consumers thereof, 
and which included assortments composed of numher of penny pieces 
of uuiform size and slwpe, together with number of larger pieces, to be 
given as prizes to chauce purchasers of relatively few of said uniform 
pieces, centers of which differed In color from those of the majority-

Sold, to wholesalers and retailers for dh•play and resale to purchasing public 
in accordance with aforesaid sales plan, said assortments, and thereby 
supplied to and placed in the hands of others means of conducting lotteries 
in the sale of its products In accordance with said plan involving game 
of ehauce or sale of a chance to procure larger pieces, contrary to public 
policy, long recognized by the common law and criminal statutes, aQd to 
an established public polky of the Unit!•d States Government, and In 
compPtition with many who, unwilling to offer or sell candy, so packed 
ami assembled as ubove described, or otherwise arrauged and packed for 
sale to purchasing public, so as to involve a game of chance or any other 
method of sale coutrary to public policy, refrain therefrom; 

With cupnclty and tendency to induce purchasers to buy its said product in 
preference to that offered and sold by competitors, nnd with the result that 
many dealers in and ultimate purchasers of candy were attracted by said 
method and manner of packing such candy and by element of chance in
volved in sale thereof as above set forth, and therPby induced to purchase 
said candy, thus packed and sold by it, in preference to that offered and 
sold hy said competitors who do not use same or equivalent method, and 
with tendency and capacity, because of said game of chance, to divert 
to it trade and custom from its said competitors, exclude from said trade 
all compt>titors who are unwilling to and do not use such or equivalent 
methou as unlawful, lessen competition thereiu and tend to create a 
monopoly thereof in it and such other distributors as do, deprive pur· 
cha!'ing public of benefit of free competition in trade in question, and 
eliminate from said trade all actual, and exclude therefrom all potential, 
mmpetitors who do not adopt and use such or equivalent method: 

lleld, Tbut sueh acts and practices wt>re to the prejudice of the public and 
competitors and constitntt>d unfair methods of competition. 

Before Jfr. Miles J. Furnas, trial examiner. 
Mr. Henry 0. La11k and Mr. P. 0. Kolinski for the Commission. 
Gue8mer, 0a1'son dJ Jfa.cGrPgor, of Minneapolis, Minn., for re-

spondents. 

1 Amended and aupplemental. 
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AMENDED AND SuPPLEMENTAL CoMPLAINT 

Wlwreas, Pursuant to the provisions of an Act of Congress, ap· 
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," the Federal Trade Commission heretofore on the 28th day 
of August 1936, issued its complaint charging C. E. Gheens, an indi
vidual trading as Bradas & Gheens, with using certain unfair methods 
of competition in commerce, as "commerce" is defined in said act, 
and it since having appeared to the Commission that Bradas & 
Gheens, Incorporated, a body corporate, with the aforesaid C. E. 
Gheens as principal stockholder thereof, on January 1, 1935, became 
and was the successor to the business theretofore carril'd on by the 
aforesaid C. E. Gheens: 

Now, thei'efore, Pursuant to the provisions of the aforesaid act, 
the Commission having reason to bPlieve that Bradas & Gheens, In· 
corporated, a corporation, as well as C. E. Gheens, an individual 
trading as Bmdas & Gheens, hereinafter referred to as respondents, 
have been and are using unfair methods of competition in commerce, 
as "commerce" is defined in said act, and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues this its amended and supplemental 
complaint stating its charges in that respect as follows: 

PARAGRAI'H 1. The respondent, C. E. Gheens, from December 31, 
1920, to December 31, 1934, was the sole owner of and conducted the 
business known as Bradas & Gheens, with his principal office and 
place of business located at 817 South Floyd Street in the city of 
Louisville, State of Kentucky, and was engaged in the business of 
manufacturing. selling, and distributing candy to wholesale and 
retail dealers located at points in the various States of the United 
States, and caused said produets, when so sold, to be transported from 
his place of business in the State of Kentucky to purehasers thereof 
in other States of the United States at their respective places of 
business, and there was a constant course of trade and commerce 
between and among the various States of the United States. 

The respondent~ Bradas & Gheens, Incorporated, is a corporation 
organized and doing business under the laws of the State of Ken· 
tucky, with its office and principal place of business located at 817 
South Floyd Street in the city of Louisville, State of Kentucky, and 
on the said 1st day of January 1935, said corporation became and was 
the successor to the business theretofore carried on by the aforesaid 
C. E. Gheens and thereafter was and has been engaged in manu· 
facturing candy and in the sale and distribution thereof to whole· 
sale and retail dealers located at points in the various States of the 



DRADAS & GHEENS, INC., ET AL. 585 

583 Complaint 

United States, and eau~es said products, when so sold, to be trans
ported from its place of business in the State of Kentucky to pur
chasers thereof in the State of Kentucky and in the other States of 
the United States at their respective places of business, and there is 
now and has been since January 1, 1935, a course of trade and com
merce by said respondent in such candy between and among the 
States of the United States. 

In the course and conduct of the said business, respondents have 
been in competition with other corporations and individuals and 
partnerships engaged in the sale and distribution of candy and 
c.andy products in commerce between and among the various States 
of the United States. 

PAR. 2. In the course and conduct of the business as described in 
paragraph 1 hereof, respondents sell and have sold since on or about 
November 1935, to wholesale and retail dealers packages or assort
ments of candy so packed and assembled as to involve the use of a 
lottery scheme when sold and distributed to the consumers thereof. 

One of said assortments consists of a number of pieces of candy 
of uniform size and shape, together with a number of larger pieces 
of candy, which larg£-r pieces of candy are to be given as prize::~ 
to purchasers of said pjeces of candy of uniform size and shape in 
the following manner: The majority of the said pieces of candy of 
uniform size and shape have centers of the same color, but a small 
number of said pieces of candy have centers of a different color. 
The said pieces of candy of uniform size and shape in said assort
ment reta.il at the price of 1 cent each, but the purchaser who pro
cures one of said candi£-s having a center colored differently from 
the majority is entitled to receive, and is to be given free of charge, 
one of the larger pieces of candy heretofore referred to. The color 
of the centers of said pieces of candy of uniform size and shape is 
effectively concealed from the purchaser and prospective purchaser 
until a selection has been made and the piece of candy broken open. 
The aforesaid purchasers of said candies, who procure a candy hav
ing a center colored differently from the majority of said pieces of 
candy of uniform size and shape in said assortment., thus procure 
one of the said larger pieces of candy wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondents have sold said 
assortments resell the same to retail dealers, and said retail dealers 
and the retail dealers to whom respondents sell and have sold direct 
expose .said assortments for sale and sell said candy to the purchas
ing public in accordance with the aforesaid sales plan. Respondents 
thus supply to and place in the hands of others tht> means of conduct· 
ing lotteries in the sale of their product in accordance with the sales 
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plan hereinabove set forth, with the capacity and tendency of induc
ing purchasers thereof to purchase respondents' said product in 
preference to candy offered for sale and sold by their competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure packages of candy. 

The use by respondents of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
~id method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and 
is contrary to an established public policy of the Government of the 
United States. The use by respondents of said method has the dan
gerous tendency unduly to hinder competition or create monopoly 
in this, to wit: That the use thereof has the tendency and capacity 
to exclude from the branch of the candy trade involved in this pro
ceeding competitors who do not adopt and use the same method or 
an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondents, as above alleged, are unwilling 
to offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are at
tracted by respondents' said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondents in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method by 
respondents has the tendency and capacity, because of said game of 
chance, to diver,t to respondents trade and custom from their said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade and to 
tend to create a monopoly of said candy trade in respondents and 
such other distributors of candy as use the same or an equivalent 
method; and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondents has the tendency and capacity to eliminate from said 
candy trade all actual competitors and to exclude therefrom all 
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potential competitors who do not adopt and use said method or an 
equivalent method. 

PAR. 6. Many of said competitors of respondents are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance, or any 
other method that is contrary to public policy. 

PAR. 7. The aforementioned method, acts, and practices of the 
respondents are all to the prejudice of the public and of respondents' 
competitors, as hereinabove alleged. Said method, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved SeptPmber 26, 1914. 

REPORT, FINDINGS As TO THE F Acrs, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal .Trade Commission, on August 28, 1936, issued and serveP. its 
complaint in this proceeding upon the respondents, llradas & Gheens, 
Incorporated, a corporation, and C. E. Gheens, an individual trading 
as llradas & Gheens, charging them with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. Thereafter, on January 14, 1937, the Commission issued and 
served its amended and supplemental complaint on the respondents, 
charging them with the use of unfair methods of competition in com
merce other than and in addition to those in relation to which the 
Commission issued its complaint on August 28, 1936, as aforesaid . 
.After the issuance of said complaint and the filing of respondents' 
answers, the Commission, by order entered herein, granted the re
quest of respondent, Bradas & Gheens, Incorporated, for permission 
to withdraw its answer and to substitute therefor an amended an
swer admitting all the material allegations of the amended and sup
plemental complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, which amended answer 
Was duly filed in the office of the Commission. Thereafter, this pro
ceeding regularly came on for final hearing before the Commission 
on the said amended and supplemental complaint and amended an
swer of respondent, Bradas & Gheens, Incorporated; and answer of 
respondent, C. E. Gheens; and the Commission having duly con
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, C. E. Gheens, from December 31, 
1920, to December 31, 1934, was the sole owner of and conducted the 
business known as Bradas & Gheens, with his principal office and 
place of business located at 817 South Floyd Street in the city of 
Louisville, State of Kentucky, and was engaged in the business of 
manufacturing, selling, and distributing candy to wholesale and re
tail dealers located at points in the various States of the United 
States, and caused said products, when so sold, to be transported 
from his place o£ business in the State of Kentucky to purchasers 
thereof in other States of the United States at their respective places 
of business. On January 1, 1935, said respondent, C. E. Gheens, 
transferred and conveyed his said business known as llradas & Gheens 
to the respondent, Bradas & Gheens, Incorporated. Respondent, C. E. 
Gheens, as an individual, has not e11gaged in the manufacture and 
sale of candy since January 1, 1935. 

The respondent, Bradas & Gheens, Incorporated, is a corporation 
organized and doing business under the laws of the State of Ken
tucky, with its office and principal place of business located at 817 
South Floyd Street in the city of Louisville, State of Kentucky, and 
on the said 1st day of January 1935, said corporation became and 
was the successor to the business theretofore carried on by the afore
said C. E. Gheens and thereafter was and has been engaged in 
manufacturing candy and in the sale and distribution thereof to 
wholesale and retail dealers located at points in the various States of 
the United States, and causes said products, when so sold, to be 
transported from its place of business in the State of Kentucky to 
purchasers thereof in the State of Kentucky and in the various other 
States of the United States at their respective places of business. 
There is now and has been since January 1, 1935, a course of trade 
and commerce by said respondent in such candy between and among 
the States of the United States. 

In the course and conduct of the said business, respondent, llmdas 
& Gheens, Incorporated, is in competition with other corporations 
and individuals and partnerships engaged in the sale and distribu
tion, of candy and candy products in commerce between and among 
the various States of the United States. 

PAR. 2. In the course and conduct of the business as described in 
paragraph 1 hereof, respondent, Bradas & Gheens, Incorporated, sells 
and has sold since on or about November 1935, to wholesale and re
tail dealers packages or assortments of candy so packed and assem
bled as to involve the use of a lottery scheme when sold and dis
tributed to the consumers thereof. 
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One of said assortments consists of a number of pieces of candy of 
uniform size and shape, together with a number of larger pieces of 
candy, which larger pieces of candy are to be given as prizes to 
purchasers of said pieces of candy of uniform size and shape in the 
following manner : 

.The majority of the said pieces of candy of uniform size and shape 
have centers of the same color, but a small number of said pieces of 
candy have centers of a different color. The said pieces of candy of 
uniform size and shape in said assortment retail at the price of 1 
cent each, but the purchaser who procures one of said candies having 
a center colored differently from the majority is entitled to receive, 
and is to be given free of charge, one of the larger pieces of candy 
heretofore referred to. The color of the centers of said pieces of 
candy of uniform size and shape is effectively concealed from the 
purchaser and prospective purchaser until a selection has been made 
and the piece of candy broken open. The aforesaid purchasers of 
said candies, who procure a candy having a center colored differently 
from the majority of said pieces of candy of uniform size and shape 
in said assortment, thus procure one of the said larger pieces. of 
candy ·wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent has sold said 
assortments resell the same to retail dealers, and said retail dealers 
and the retail dealers to whom respondent sells and has sold direct 
expose said assortments for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent 
thus supplies to and places in the hands of others the means of con
ducting lotteries in the sale of its product in accordance with the 
sales plan hereinabove set forth, with the capacity and tendency of 
inducing purchasers thereof to purchase respondent's said product 
in preference to candy offered for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure a number of larger pieces of candy. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid 
of said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
is contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: That the use thereof has the tendency and capacity to ex
clude from the branch of the candy trade involved in this proceeding 
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competitors who do not adopt and use the same method or an equiva
lent or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale 
or sell candy so packed and assembled as above described, or other
wise arranged and packed for sale to the purchasing public so as 
to involve a game of chance, or any other method of sale that is 
contrary to public policy, and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent, in preference to candy of
fered for sale and sold by said competitors of respondent who do not 
use the same or equivalent methoqs. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is un
lawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has the 
capacity and tendency to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors, who 
do not adopt and use said method or an equivalent method. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Bradas & 
Gheens, Incorporated, a corporation, are to the prejudice of the 
public and of respondent's competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of Sec
tion 5 of an Act of Congress, approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com· 
mission upon the amended and supplemental complaint of the Com· 
mission, the answer of C. E. Gheens dated February 3, 1937, denying 
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the allegations of the said amended and supplemental complaint, and 
the amended ans\ver o£ respondent, Bradas & Gheens, Incorporated, 
admitting all the material allegations of the amended and supple
mental complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress, ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
Purposes." 
. It is 01·dered, That the respondent, Bradas & Gheens, Incorporated, 
Its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution of candy in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may 
be made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or re
arrangement of the contents of such assortments to conduct a lottery, 
gaming device, or gift enterprise in the sale or distribution of the 
candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy :for sale to the public at retail pieces of candy of uniform size 
a~d shape having centers of different colors together with larger 
Pieces o:f candy which said larger pieces of candy are to be given 
as prizes to the purchaser procuring a piece of candy having a center 
of a particular color. 

It is further ordered, That the amended and supplemental com
P~aint herein be, and the same hereby is, dismissed as to the indi
VIdual respondent, C. E. Gheens. 

It is further O'rdered, That the respondent, Brad as & Gheens, In
corporated, a corporation, shall within 30 days after service upon it 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has complied with 
the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

JOSEPH WEIDENHOFF, INC. 

CO:IIPLAINT, FINDINGS, AND ORDER IN REGARD TO TH!l: ALLEGED VIOLATION 

OF 8EC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 2 6, 1914 

Docket 2675. Complaint, Dec. 31, 1935-Decision, Jan. 31, 1938 

"'here a corporation engaged in manufacture of electrical devices and auto
mobile motor-testing devices, together with accessories, and constituting 
largest manufacturer and distributor of such devices in the United States, 
and in selling and shipping its various products among the various States 
to customers consisting generally of wholesale automotive supply dealers, 
for resale to purchasing public; following purchase of patent on vacuum 
gauge which it included as one of numerous parts made use of in its manu· 
facture of certain testing devices or motor analyzers, and which (.1) was 
only part therein so patented, (2) constituted only a small and minor part 
thereof in cost, in relative value, and in functioning of the complete de· 
vice, and (3) was unrelated to many of the other unpatented parts in· 
eluded therein as aforesaid; and in competition with others likewise engaged 
in manufacturing, assembling, and selling in commerce similar testing 
devices consisting of a large number of separate and unrelated parts ond 
items assembled as aforesaid-

(a) Entered into and carried out agreements and understandings between itself 
and other manufacturers or distributors of suth devices to fix and main· 
tain prices to be exacted from purchasers thereof through the medium of 
license agreements or contracts negotiated by it through threatened infringe· 
ment suits based on said patented .vacuum gauge; and 

(b) Coerced, intimidated, and induced competitor manufacturers and distribu· 
tors of such devices to raise and change their quoted prices to uniform 
prices fixed by understanding and agreement between it and them through 
such threatened snits based on presence of such small and relatively unin1· 
portant patented item in its said devices, and without confining itself illl itS 
said agreements to the use of said gauge as described and covered by itS 
said patent or confining same to gauge itself, but including complete device 
with all its separate and unrelated parts and items in no way covered bY 
its said patent ; 

With result that it was enabled, through said unlawful plan and scheme to 
control and restrain interstate commerce in such devices exending far be· 
yond limits of its rights as owner of patent on specified use ot. said gauge, 
to control and restrain, as aforesaid, competition in commerce in such de· 
vices, and particularly and to a substantlnl extent, prices paid and to be 
paid for such devices by purchasers thereof, and to bring about an enhance· 
ment of such prices over those prevailing prior to said unlawful acts, and 
which, but therefor, would have continued to prevail, competitors were coerced 
and compelled by such acts to enter involuntarily into agreements restricting 
and preventing sales of such devices as afot·esaid in ft·ee and open competi· 
tion with each othet· or otherwise than at stipulated and fixed minimum prices. 
and there was a tendency to restrain, suppress, and unduly hamper and 
restrict free fiow of said motor-testing devices in commerce among the 
various States and in said District, and otherwise to prejudice and Injure 
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said competitors, purehast>rs of such devices, and public generally, caused 
thereby to pay price ther£'for higher t,han would have been price under 
conditions of free and open competition: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Air. W. lV. Sheppard, trial examiner. 
Mr. Joseph 0. Fehr for the Commission. 
Mr. 0. 0. Batz of Chritton, Wiles, Davies, Hirschi & Dawson, of 

Chicago, Ill., for respondent. 

CoMPLAINT 

, Pursuant to the provisions of an Act of Congress, approved 
September 26; 1914, and entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Joseph 
Weidenhoff, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce 
as "commerce" is defined in said act of Congress, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation, organized, existing and 
doing business under and by virtue of the laws of the State of 
Illinois, with its principal place of business at Chicago in said State. 
Respondent is now and for a number of years last past has been 
engaged in the business of manufacturing, selling, and distributing 
c~rtain devices used by garage owners and others in testing the func
tioning and effciency of automobile motors, various parts thereof and 
accessories thereto. Respondent utilizes for this purpose wholesale 
automotive supply dealers and also employs a certain number of 
s~Iesmen. About 5 percent of respondent's business is conducted 
direct with large garages. Respondent manufactures and sells ap
Proximately $450,000 of these testing devices annually, being consider
ably the largest manufacturer and distributor of testing devices of 
that and similar character in the United States. Respondent manu
~actures said devices in the State of Illinois and sells them not only 
tn said State but in other States of the United States and throughout 
th~ Nation and in the course of its said business, ships or causes its 
said products to be shipped from its place of business in the State 
of Illinois to the purchasers located in States of the United States 
other than the State of Illinois. The principal portion of said busi
ness of respondent is in commerce between and among the various 
States of the United States. 
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There are, in all, in the United States, five other manufacturers of 
the same or substantially similar and competing testing devices as 
those manufactured by respondent, three of said five manufacturers 
being licensees of respondent under formal written license agreements 
with respondent, which stipulate the terms and conditions of the sale 
of said testing devices by said three other manufacturers. Re
spondent has made several attempts to negotiate with the fourth 
competitor a similar price-fixing agreement providing for minimum 
price increases of more than 70 percent on the testing devices manu
factured by it but no agreement has yet been consummated with this 
manufacturer. The remaining manufacturer in the United States 
has refused to enter into any agreement whatever with respondent 
regarding the manufacture of testing devices but has temporarily 
discontinued manufacturing such testing devices. 

Respondent has been and is in competition in interstate commerce 
with each and all of said five manufacturers in all respects as regards 
the manufacture, sale, distribution, shipment, and servicing of their 
respective testing devices, except that respondent is not in competition 
in interstate commerce as to price with two of said manufacturers 
because they have entered into license agreements with respondent to 
sell their products at not less than certain stated prices stipulated and 
fixed in said license agreements. 

PAR. 2. In connection with and in the conduct of its said business 
and in furtherance of a plan and scheme of respondent to control 
and restrain free and open competition in interstate commerce in 
automobile motor-testing devices of the same or of a substantially 
similar and competing kind as those manufactured by respondent, 
respondent has done and committed and does commit the following 
acts and things which form successive and integral parts of its said 
plan and scheme: 

Respondent in 1932 purchased a certain patent issued by the United 
States on December 2, 1919, for the use of a vacuum gauge "in combi
nation with an internal combustion engine * * * as an indicator 
of the load factor and relative fuel economy in the motor," together 
with all the rights of the owner under such a patent, which will expire 
in or about the year 1936. 

Following such purchase respondent began to manufacture and has 
manufactured and does manufacture certain testing devices consisting 
of a large number of separate and unrelated parts and items which 
respondent assembles into a single, complete testing device of various 
types and kinds and models which respondent thereupon has sold and 
8ells in interstate commerce at prices ranging from $175 to $1,000 
per device. Such complete device is used not only for testing the 
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load factor and relative fuel economy in automobile motors, but also 
for testing other independent parts of automobiles, such as spark 
plugs, ignition, condensers, voltmeters, ammeters, etc., which were and 
are nonessential to the use of the said vacuum gauge. One alone of 
said large number of separate and unrelated parts and items so as
sembled into single, complete testing devices of said various types 
and kinds and models is the said vacuum gauge, which itself is not 
Patented, only the use of which as above described being covered by 
said letters patent purchased and owned by respondent. Said 
Vacuum gauge is only a small and minor part in cost, in relative value, 
and in functioning of each sucli complete testing device. None of 
~he remaining large number of said separate and unrelated parts and 
Items so assembled into single complete testing devices is protected by 
Patent or otherwise, but each is an item which can be freely and 
Without any restraint whatever purchased by respondent's said com
petitors in the ordinary course of trade and commerce in the United 
~tates. The complete assembled device is called a motor analyzer and 
ls not itself patented. 

Following such purchase of said patent covering the use of said 
Vacuum gauge as above described and nothing else and in 1933·, :re
spondent, either directly or through one, National Patent Corpora
bon, which for a consideration insured respondent's said patent rights 
and acted in respect of the matters and things herein alleged as the 
agent of respondent, has threatened in the case of three, and has 
actually commenced against one, of respondent's five competitors 
above-mentioned suits to recover damages for the alleged infringe· 
rn~nt of said patent so purchased by respondent, the basis of such 
SUit being that said competitor had embodied and comprised said 
vacuum gauge in testing devices manufactured by said competitor, 
~hen in fact said devices'contain many other and different parts and 
ltems of construction from those used by respondent in his said com
Plete testing devices. One of the competitors of respondent so threat
ened with an infringement suit, rejected a proposition of respondent 
to accept a license agreement with a stipulated minimum price in
~rease of more than 80 percent in the testing devices manufactured by 
lt and, in order to avoid such litigation temporarily ceased to manu
facture testing devices. In the suit actually commenced, and in each 
hf the other two threatened suits, the competitor sued by respondent 
.a~ claimed and claims that, in order to avoid the expense of such 

htigation, it was compelled to and did involuntarily and under such 
c?ercion and compulsion, compromise and settle such suit and nego
~late and effect the withdrawal of such threatened suits by entering 
lnto nn agreement with respondent under the terms of which respond-
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ent purported to issue to said competitor a license for the manufac· 
ture, use, and sale of automobile motors testing devices embodying 
and comprising said vacuum gauge claimed by respondent to be cov· 
ered by its said patent as one of its parts and features, but all on the 
distinct understanding and condition that said competitor and 
licensee would not sell testing devices or any one of them at less than 
the certain stated prices for each type and kind and model of testing 
devices stipulated and fixed in said agreement, and limiting the 
license strictly to testing devices sold by said competitor at not less 
than such minimum prices, on the penalty of an admitted violation 
of the license and infringement of said patent and termination of the 
license by the respondent. Each of said license agreements, in addi· 
tion to containing the aforesaid price-fixing provisions, did not con· 
fine itself either to the use of the said vacuum gauge in the manner 
above described and covered by respondent's said patent or to the 
vacuum gauge itself, but included the complete testing devices with 
all of their separate and unrelated parts and items in no way covered 
by respondent's said patent. 

Since respondent and its three competitors above mentioned en· 
tered into said license agreements the catalog prices of the testing 
devices of said three competitors have been substantially advanced 
over the prices quoted by said competitors on the same type and 
kind and model of testing devices manufactured and distributed by 
said competitors prior to the making of said license agreements, such 
increases being approximately 25 percent of the preagreement prices, 
which themselves carried a profit to said competitors. 

Respondent purchased said patent covering the use of said vacuum 
gauge as above described for the purpose of unlawfully restraining 
interstate trade and commerce, and combined said vacuum gauge in 
single, complete testing devices as above stated for the same unlawful 
purpose, and did all of the acts and things above described among 
others as integral parts of its said plan and scheme unlawfully to 
control and restrain interstate commerce in said testing devices. 

PAR. 3. By means of said unlawful plan and scheme to control and 
restrain interstate commerce in said testing devices, which extended 
far beyond the limits of respondent's rights as owner of the patent on 
the specified use of said vacuum gauge, respondent has been and is 
enabled to control and to restrain competition in interstate commerce 
in said testing devices and particularly to control, to a substantial 
('Xtent, the prices paid and to be paid for said testing devices by the 
purchasers thereof and to bring about an enhancement of such prices 
over those that prevailed prior to said unlawful acts of respondent 
and that would have prevailed and would continue to prevail except 
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for said unlawful acts of respondent and if there had been a continu
ation of free and open competition in said testing devices, and by and 
from such unlawful acts of respondent injury has resulted to the pur
chasers of such devices and to the public. 

The aforesaid unlawful acts of respondent have had the capacity 
and tendency to cause and have caused the purchasing public to pay 
a higher price for the testing devices purchased than would have been 
the price under conditions of free and open competition, and the pub
lic receiving services from such devices to pay a higher price for 
such services than would have been the price had the testing devices 
been purchased under conditions of :free and open competition. 

PAR. 4. There were and are, among the competitors of respondent 
as above stated in paragraph 1, other manufacture,rs of the same or 
substantially similar and competing automobile motor-testing de
vices, who have been coe~ced and compelled by said unlawful acts of 
respondent to enter involuntarily into agreements restricting and 
Preventing sales of said testing devices in interstate commerce in 
free and open competition, or otherwise than at stipulated and fixed 
Ininimum prices; and one of said competitors has actually been driven 
telllporarily by respondent's said unlawful acts out of the bnsi'ness 
of manufacturing said testing devices, thereby interfering with the 
free flow of interstate commerce in the shipment of testing devices 
Which otherwise would have been manufactured by one of said com
Petitors. Consequently, said unlawful acts of respondent have tended 
and do tend to restrain, prevent, and suppress the interstate com
lllel'ce of respondent's said competitors in the testing devices which 
Were and are or would otherwise be manufactured and shipped by 
said competitors in interstate commerce and have t~nded and do tend 
otherwise to prejudice and injure said competitors and the public . 
• PAR. 5. The above acts and practices of respondent are to the in
~ury and prejudice of the public and of competitors of respondent 
111 interstate commerce within the meaning and intent of Section 5 
of an Act of Congress, approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

REPORT, FINDINGS As TO THE FACTS, AND OnDER 

.Pursuant to the provisions of an Act of Congress approwd Sep
t~Inber 26, 1914, entitled, "An Act to create a Federal Trade Commis
Sion, to define its powers and duties, and :for other purposes," the 
Federal Trade Commission, on December 31, 1935, issued, and on 
January 2, 1936, served, its complaint in this proceeding upon re
spondent Joseph 'Veidenhoff, Inc., a corporation, charging it with 
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the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
(respondent having filed no answer), testimony and other evidence 
in support of the allegations of said complaint were introduced by 
Henry Junge, attorney for the Commission, before '\V. '\V. Sheppard, 
an examiner of the Commission theretofore duly designated by it, 
and in opposition to the allegations of the complaint by C. C. Datz, 
attorney for the respondent; and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint, testimony, and other 
evidence, and brief in support of the complaint (brief on behalf 
of respondent not having been filed and oral argument not having 
been requested by counsel for respondent), and the Commission lnlY

ing duly considered the same, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion elm Wll 

therefrom: 
FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Joseph Weidenhoff, Inc., is an Illinois 
corporation, having its principal office and manufacturing plant 
located at 4344 '\Vest Roosevelt Road, Chicago, Ill. Respondent is, 
and for a number of years has been, engaged in the business of man
ufacturing electrical devices and automobile motor-testing devices, 
together with all accessories. 

PAR. 2. In the course and conduct of said business, respondent 
causes the products which it manufactures to be sold and shipped in 
commerce between and among the various States of the United States 
to customers, generally wholesale automotive supply dealers, located 
in various parts of the United States, who resell said products to 
members of the purchasing public. The volume of respondent's 
business in the manufacture, sale, and distribution of these automo
bile-testing devices amounts annually to approximately $450,000. 
Respondent is the largest manufacturer and distributor of automo
bile testing devices in the United States. The principal portion of 
respondent's business is in commerce between and among the various 
States of the United States. For the purpose of effectuating sales, 
respondent utilizes wholesale automotive supply dealers and also 
employs a number of salesmen. In the conduct of its business, re
spondent has been, and is, in competition with each and all of five 
manufacturers as regards the manufacture, sale, distribution, ship
ment, and servicing of their respective automobile-testing devices. 
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PAR. 3. On or about December 19, 1932, the respondent purchased 
from one Edward R. Hewitt, an inventor and engineer of Washing
ton, D. C., a patent (carrying patent No. 1,323,531) issued by the 
United States Patent Office on December 2, 1919, pertaining to a 
v-acuum gauge used "in combination with an internal combustion 
engine * * * as an indicator of the load factor and relative 
fuel economy in the motor," together with all the rights of the 
owner under said patent. This said patent expired on December 2, 
1936. 

PAR. 4. Following the purchase of this patent, respondent began 1o 
Inanu:facture, and continues to manufacture, certain testing devices 
:onsisting of a large number of separate and unrelated parts and 
Items which are assembled into a single complete testing device in 
v-arious types and models. Respondent has sold these assembled 
dev-ices in interstate commerce at prices ranging from $175 to $1,000 
Per device. Such completely assembled device contains not only a 
v-acuum gauge used to measure the suction in the manifold of inter
nal combustion engines, but also devices used in testing other parts 
of the engine, such as spark plugs, igniters, condensers, and batteries. 
Such devices consist of coil heater, ammeter, condenser tester, -\'olt· 
Ineter, comparative coil tester, time clock, compression gauge, spark 
gap, etc., each one of these testing devices being separate and un
r~Iated to the vacuum gauge. The completed testing device con
Sists of a steel bench mounted on rollers. The various testing de
-v-ices and gadgets are attached to the bench. There are also various 
odds and ends of wires, lights, and other accessories fastened to the 
bench and in the drawers, but said vacuum gauge is only a small 
and minor part in cost, in relative value, and in functioning of each 
such complete testing device. Only the vacuum gauge was patented. 
N"one of the remaining large number of said separate and unrelated 
Parts and items so assembled into single complete testing devices is 
Protected by patent, or otherwise, but each is an item which can be 
freely and without any restraint whatever purchased by respondent's 
said competitors in the ordinary course of trade and commerce in 
the United States. The complete assembled device is called a motor 
analyzer and is not itself patented. 

PAR. 5. Respondent had, ana still has, several competitors, all of 
Whom likewise manufacture, assemble, and sell in commerce among 
and between the various States of the United States and in the Dis
trict of Columbia similar testing devices consisting of a larger num
ber of separate and unrelated parts and items assembled into a sin
gle and complete testing device having different sizes of co1ripleted. 
dev-ices and -different models. 
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PAR. 6. After purchasing the aforesaid patent, the respondent di
rectly, or through one National Patent Corporation, which, for a 
consideration, insured respondent's said patent rights and from time 
to time act~d as the agent of respondent, endeavored to induce re
spondent's competitors to enter into license agreements whereby, 
among other things, said competitors were to agree as to the selling 
price of their respective testing devices and to pay respondent royal
ties. The inducement was negotiated by threatening infringement 
suits. As a result of these negotiations an infringement suit was 
filed in the United States District Court for the Southern District of 
Michigan, against the Allen Electric and Equipment Company, of 
Kalamazoo, Mich., one of respondent's competitors. This suit was 
later withdrawn. Subsequently a license agreement was entered into 
between said Allen Electric and Equipment Company and respondent, 
which contained no mention o£ selling price. 

PAR. 7. Respondent did succeed in inducing the Electric Heat Con
trol Company of Cleveland, Ohio, a competing manufacturer of 
internal combustion engine testers, o£ which the vacuum gauge is one 
of the several testing devices assembled into the completed device, to 
enter into a license agreement, which set forth prices that were sub
stantially 25 percent higher than said company's previously pub
lished prices. The largest testing machine made by said Electric 
Heat Control Company was sold at a price o£ $340, and the vacuum 
gauge used in this device cost less than $1.00 to manufacture. Re
spondent also entered into a similar license agreement with the Sun 
Manufacturing Company of Chicago, Ill., another competitor, 
whereby said company, a partnership, agreed to pay royalties to the 
respondent to cover the use of a vacuum gauge in connection with its 
testing apparatus, and agreed to maintain a certain price schedule 
on its testers in the sale of them to the trade. Among the conditions 
which were made a part of such license agreements was in each in
stance one relating to the price or prices at which the licensee's prod
nets should be sold. The following provision from respondent's said 
license agreement with the aforesaid Electric Heat Control CompanY 
is typical of these agreements: 

The foregoing license is expressly limited to the sale by the licensee of Jllll" 

chines, coming within the terms of this license agreement, for a price of not 
less than thirty dollars ($30) each at retail on the 1st named machine in para· 
graph (2) one hundred dollars ($100) each at retail on the 2nd named machine 
in paragraph (2).; one hundred and seventy-five dollars ($175) each at retail 
on the 3rd named machine! in paragraph (2) and three hundred dollars ($300) 
Pach a~ retail on the 4th named machine in paragraph (2), and any sale for 
less than said sum shall be a violation of this license and an infringement ~f 
said Letters Patent. 
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The Stromberg Motor Corporation of Chicago, Ill., also a competi
tor, refused to enter into any license agreement, and continued to 
operate its business as a manufacturer and wndor of engine-testing 
devices containing the vacuum gauge with other apparatus, regard
less of respondent's threats of infringement suits. 

PAR. 8. Each of said license agreements, in addition to containing 
Price-fixing provisions, except for the license agreement which the 
Allen Electric and Equipment Company entered into with respond
ent, did not confine itself either to the use of the said vacuum gauge 
in the manner above described and covered by respondent's said 
~atent or to the vacuum gauge itself, but included the complete test
~ng devices with all of their separate and unrelated parts and items 
ln no way covered by respondent's ·said patent. 

PAR. 9. The aforesaid license agreements entered into between the 
respondent and its various competitors were kept in effect for some 
time, and the licensees sold their respective testing devices at the 
stipulated prices until on or about January 1, 1936. Said licen.se 
contracts terminated on December 2, 1936, with the death of the 
aforesaid patent (patent No. 1,323,531). The record does not indi
cate that since that time respondent has entered into other or similar 
agreements with any of the said licensees, or other competitors for 
the purpose of stipulating the terms and conditions of the sale of 
automobile-testing devices by such competitors. 

PAR. 10. By means of said unlawful plan and scheme to control 
and restrain interstate commerce in said testing devices, which ex
tended far beyond the limits of respondent's rights as owner of the 
Patent on the specified use of said vacuum gauge, respondent has 
been enabled to control and to restrain competition in interstate com
lllerce in said testing devices, and particularly to control, to a sub
stantial extent, the prices paid, and to be paid, for said testing devices 
by the purchasers thereof, and to bring about an enhancement of 
such prices over those that prevailed prior to said unlawful acts of 
respondent and that would have continued to prevail, except for said 
~n.lawful acts of respondent. By such unlawful acts of respondent 
111Jury has resulted to the purchasers of such devices a,nd to the 
Public. Further, said unlawful acts of respondent have caused the 
l)llrchasing public to pay a higher price for the testing devices pur
chased by them than v.-ould have been the price under conditions of 
free and open competition. 

PAR. 11. There were, a,nd are, among the aforesaid competitors of 
res~ondent, other manufacturers of substantially similar and com
})etmg automobile motor-testing devices, who have been coerced and 
compelled by said unlawful acts of respondent to enter involuntarily 
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into agreements restricting and preventing sales of said testing de
vices in commerce among and between the various States of the 
United States and in the District of Columbia in free and open com
petition with each other or otherwise than at stipulated and fixed 
minimum prices. Said unlawful acts of respondent have tended to 
restrain, suppress, and unduly hamper and restrict the free flow of 
said motor-testing devices in commerce among and between the vari
ous States of the United States and in the District of Columbia, and 
have tended otherwise to prejudice and injure said competitors and 
the public generally. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Joseph Weiden
hoff, Inc., are to the prejudice of the public and of respondent's com
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled, "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO OEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission (to which respondent filed 
no answer), testimony and other evidence taken before ·w. W. Shep
pard, an examiner of the Commission theretofore duly designated by 
it, in support of the allegations of said complaint and in opposition 
thereto, and brief for the Commission filed herein (respondent having 
filed no brief and having not requested oral argument), and the 
Commission having made its findings as to the facts and its con
clusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled, "An Act to create 
a Federal Trade Conrmission, to define its powers and duties, and 
for other purposes." 

It is ordered, That the respondent, Joseph '\Veidenhoff, Inc., a cor· 
poration, its officers, representatives, agents, and employees, in con
nection with the sale of electrical devices and automobile testing de
·dces, together with accessories thereto, in interstate commerce and 
in the District of Columbia, do forthwith cease and desist from: 

1. Entering into and carrying out any agreement, combination, or 
understanding between itself and any other manufacturer or dis· 
tributor of electrical devices and automobile testing devices, through 
the use of license agreements and contracts, or otherwise, to fix and 
maintain prices, whether enhanced or otherwise, to be exacted by 
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them or by any of them from the purchasers of electrical devices and 
automobile testing devices; 

2. Coercing, intimidating, and inducing any of its competitors who 
:manufacture and distribute electrical devices and automobile testing 
devices to raise or change the prices quoted by them to uniform prices 
fixed by an understanding and agreement between the respondent and 
any of them. 

It is further ordered, That the said respondent shall within 60 days 
from the date of service upon it of this order file with this Commis
~ion a report in writing setting forth the manner and form in which 
lt shall have complied with this order. 
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IN THE MATI'ER OF 

AMERICAN CRAYON COMPANY, ET AL. 

CO~IPLADiT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2967. Complaint, N(YI). -4, 193.6-Dec-ision, Jan. 31, 1988 

'Vhere some 14 corporations engaged in manufacture of chalk and wax crayons, 
water colors, tempera colors, and other items of school supplies, and in the 
sale and distribution thereof to the same trade and with the same customers 
or potential customers in the various States and in the District of Columbia, 
and representing practically the entire source of supply of such products 
in the United States, and, prior to the organization of their industry into an 
association in 1933 and subsequent activities of said association and its later 
successor institute, in competition with one another as to price-

(a) Discussed and compared prices, terms, and discounts at which they were 
offering and selling their said products and prices at which they were 
suggesting resale thereof, at meetings held from time to time and at various 
places, and thereby came to an agreement and understanding to fix prices, 
terms, and discounts at which they would offer and sell their said products 
and, to a substantial extent, did thereafter so offer and sell same at prices 
substantially uniform as among themselves, and with substantially uniform 
resale price schedules therefor, and did thereafter, in pursuance of their 
said understanding, make substantially uniform changes in their said priceH 
and resale price schedules; and 

(b) Reported to their said association and its successor institute information as 
to prices, suggested resale prices, and terms of sale and discounts subject 
to change without notice, at which they were selling their said vn.rious 
products ; and 

Where aforesaid association and its successor lnstitute-
(c) Cooperated with aforesaid corporations through holding meetings for thel11 

to enter into such agreements as aforesaid, and through acting as a clear· 
ing house for the exchange of information submitted by said corporations 
as to such prices, terms, and discounts fixed by such agreements, and dulY 
disseminating such information to the members; 

With result of causing them, and tending to cause them, to offer and sell their 
said competitive chalk and wax crayons, water colors, tempera colors, an!l 
other items of school supplies at prices substantially uniform among theiU· 
selves, 1lxing and maintaining substantially uniform resale price schedules 
thereof, and substantially restricting price competition among and between 
them, and keeping prices at an artificial level: 

lleld, That such acts and practices were to the prejudice of the public an!l 
competitors and constituted unfair methods of competition. 

Mr. Reuben J. llfartin for the Commission. 
Wi.Ye, Whitney & Canfield, of New York City, for respondents; 

along with lVall, Haight, Carey & Hartpence, of Jersey City, N. J,, 
for Joseph Dixon Crucible Co.; 
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Johnson, Olapp, lves & Knight, of Boston, Mass., for Standard 
Crayon Manufacturing Co. ; 

Amerling & Angell, of New York City, for Globe Crayon Co.; and 
Wesselman & J(raus, of New York City, for Art Crayon Co. 

Col\IPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that American 
Crayon Company; Binney & Smith Co.; Milton Bradley Co.; Tal ens 
School Products, Inc.; Joseph Dixon Crucible Company; Standard 
Crayon Manufacturing Co.; National Crayon Company; New Jersey 
Crayon Company; Pennart Crayon Co.; Creston Crayon Company; 
Weber Costello Co.; American Art Clay Co.; Globe Crayon Company, 
Art Crayon Company, hereinafter referred to as corporate respond
~nts; and the Crayon, ·water-Color and Craft Institute, hereinafter 
referred to as the respondent association, have been and now are using 
Unfair methods of competition in commerce as "commerce" is de.fined 
in said act; and it appearing to said Commission that a proceeding 
?Y it in respect thereof would be in the public interest, hereby issues 
lts complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Said corporate respondent, American Crayon Com
pany, is a corporation organized under the laws of the State of 
Ohio in 1890, with its principal office located in the city of Sandusky 
within the said State. 

PAR. 2. Said corporate respondent, Binney & Smith Co., is a cor
poration organized under the laws of the State of New York in 1902, 
With its principal office located at 41 East Forty-second Street in the 
dty of New York within said State. 

PAR. 3. Said corporate respondent, Milton Bradley Co., is a cor
poration organized under the laws of the State of Massachusetts in 
1884 with its principal office located in the city of Springfield within 
said State . 
. PAR. 4. Said corporate respondent, Talens School Products, Inc., 
Is a corporation organized under the laws of the State of Delaware 
in 1931 with its principal office located at 36 'Vest Twenty-fourth 
Street in the city of New York within the State of New York. 

PAR. 5. Said corporate respondent, Joseph Dixon Crucible Com
pany, is a corporation organized under the laws of the State of New 
Jersey in 1868, with its principal office located at Jersey City within 
the State of New Jersey. 

160451"'-39-VOL. 26-41 
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PAR. 6. Said corporate respondent, Standard Crayon Manufactur
ing Co., is a. corporation organized under the laws o£ the State of 
Massachusetts in 1910 with its principal office located at Danvers 
within the State of Massachusetts. 

PAR. 7. Said corporate respondent, National Crayon Company, is: 
a corporation organized under the laws o£ the State of Pennsyl
vania in 1855 with its principal office located in the city of West. 
Chester within the State of Pennsylvania. 

PAR. 8. Said corporate respondent, New Jersey Crayon Company~ 
is a corporation organized under the laws of the State of New Jersey 
in 1921 with its principal office located in the city of Paterson within 
the State of New Jersey. 

PAR. 9. Said corporate respondent, Pennart Crayon Company, is 
a corporation organized under the laws of the State of Pennsylvania 
in 1913 with its principal office located in Easton within the State of 
Pennsy I vania. 

PAR. 10. Said corporate respondent, Creston Crayon Company, is 
a corporation organized under the laws of the State of New York 
in 1933 with its principal office in the city of New York within the· 
State of New York. 

PAR. 11. Said corporate respondent, Weber Costello Co., is a cor
poration organized under the laws of the State of Illinois with its 
principal office located in the city of Chicago Heights within the 
State of Illinois. 

PAR. 12. Said corporate respondent, American Art Clay Company, 
is a corporation organized under the laws of the State of Indiana 
with its principal office located at 4717 'Vest Sixteenth Street in 
the city of Indianapolis within the State of Indiana. 

PAR. 13. Said corporate respondent, Globe Crayon Company, is a 
corporation organized under the laws o£ the State of New York in 
1936 with its principal office located in the city of Brooklyn within 
the State of New York. 

PAR. 14. Said corporate respondent, Art Crayon Company, is a 
corporation organized under the laws of the State of New York in 
1921, with its principal office at 253 Thirty-sixth Street in the city 
of Brooklyn within the State of New York. 

PAR. 15. All of said corporate respondents for a long time, to witt 
more than 1 year last past, have been and now are engaged in the 
manufacture and distribution of chalk and wax erayons, water colors, 
tempera colors, and other items of school supplies, which the said 
respective corporate respondents sell to their respective customers lo
cated in the various States of the United States, causing said products, 
when sold, to be transported in interstate commerce from the State 
of their respeetive manufacture to the purehasers thereof located in 
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the various States of the United States. Exce.pt for the said practices 
engaged in by said corporate respondents as hereinafter set forth, 
said corporate respondents would be in free, open, and active compe
tition with each other in the sale and distribution in interstate com
merce of their respective products. 

PAn. 16. Each of said corporate respondents, with the exception of 
Art Crayon Company, is now and has been since December 1934, a 
member of said respondent association,. Crayon, '\Vater-Color and 
Craft Institute, and has been represented at the meetings of said 
association. 

Said corporate respondent, Art Crayon Company, was formerly 
a member of said respondent association, Crayon, \Vater-Color and 
Craft Institute, and during the time it was a member of said respond
ent association was represented at the meetings of said association. 
Said corporate respondent, since its resignation as a member of said 
respondent association, Crayon, \Vater-Color and Craft Institute, has 
continued to cooperate with said respondent association and with said 
other corporate respondents in their activities. 

PAR. 17. Said corporate respondents, acting in cooperation wit~ each 
other and through and in cooperation with said respondent association 
for more than 1 year last past, and particularly since December 1934, 
have entered into an understanding, agreement, combination, or con-
8piracy among themselves and with and through said respondent 
association to restrict, restrain, and suppress competition in the sale 
and distribution of chalk and wax crayons, water colors, tempera 
colors, and other items of school supplies to customers located through
out the several States of the United States, as aforesaid, by agreeing 
to fix and maintain uniform prices, terms, and discounts at which 
said chalk and wax crayons, water colors, tempera colors, and other 
items of school supplies are to be sold, and to cooperate with each 
other in the enforcement and maintenance of said fixed prices, terms, 
and discounts by exchanging information through said respondent 
association as to the prices, terms, and discounts at which said cor
Porate respondents have sold and are offering to sell said chalk and 
Wax crayons, water colors, tempera colors, and other items of school 
supplies to said customers. 

PAn. 18. Said corporate respondents, in furtherance of their afore
said understanding, agreement, combination, or conspiracy, on Decem
ber 15, 1934, organized a voluntary trade association known as the 
Paint and Crayon Industry. Subsequently, to wit, on :May 14, 1936, 
said voluntary trade association was incorporated under the Non
Profit Corporation Statute of the State of New York and its name 
Was changed to Crayon, \Vater-Color and Craft Institute. Said re-
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spondent association the, aforesaid Crayon, Water-Color and Craft 
Institute, is composed of manufacturers of chalk and wax crayons, 
water colors, tempera colors, and other items of school supplies, located 
throughout the several States of the United States, and has as its 
principal members said corporate respondents herein named, which 
said corporate respondents manufacture and sell a large majority of 
the total volume of chalk, wax crayons, water colors, tempera colors, 
and other items of school s.upplies used and sold in interstate com
merce in the United States. Said respondent association, since its 
organization, has acted as a clearing house for the exchange of infor
mation submitted by said corporate respondents including reports as 
to the sales of chalk and wax crayons, water colors, tempera colors 
and other similar items of school supplies, together with prices, dis
counts and terms at which said chalk, wax crayons, water colors, tem
pera colors, and other similar items of school supplies are sold or 
offered to be sold. Headquarters of said respondent association, since 
its organization, have been and now are maintained at 386 Fourth 
Avenue in New York City within the State of New York, and regular 
meetings of the members of said respondent association have been and 
are held from time to time, at which meetings said corporate respond
ents discuss trade and competitive conditions in the chalk and wax 
crayons, water colors, tempera colors, and other similar items of 
school supplies industry, and agree upon and establish trade policies 
to be followed and prices to be charged by said corporate respondents 
in the sale and distribution of their said products and resale prices at 
which said products are to be sold, and perform the acts and things 
hereinbefore alleged in paragraph 17. 

PAR. 19. The result of the acts and conduct of the said corporate 
respondents and of the said respondent association, as hereinbefore. 
set out in paragraphs 17 and 18 has been and now is to unduly tend 
to substantially lessen, restrict, and suppress competition in the inter
state sale of chalk and wax crayons, water colors, tempera colors, and 
other similar items of school supplies throughout the several States 
of the United States, particularly in the prices quoted and discounts 
allowed by said corporate respondents, and to enhance the prices of 
said chalk and wax crayons, water colors, tempera colors, and other 
similar items of school supplies, above the prices which had thereto
fore prevailed and which would prevail in normal natural and open 
competition between said corporate respondents, and also to tend to 
create a monopoly in the said corporate respondents in the manu
facture and sale of chalk and wax crayons, water colors, tempera 
colors, and other similar items of scho.ol supplies in interstate 
commerce. 
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PAR. 20. The foregoing alleged acts and practices of the said cor
porate and association respondents have been and still are to the preju
dice of the buying public generally and customers of said corporate 
respondents in particular, and constitute unfair methods of compe
tition in commerce within the intent and meaning of Section 5 of 
an Act of Congress approved September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on November 4, 1936, issued and 
served its complaint in this proceeding upon the respondents, Ameri
can Crayon Company, Binney & Smith Company, Milton Bradley 
Company 1 Tal ens School Products, Inc., Joseph Dixon Crucible 
Company, Standard Crayon Manufacturing Co., National Crayon 
Company, New Jersey Crayon Company, Pennart Crayon. Co., 
Creston Crayon Company, Weber Costello Co., American Art Clay 
Co., Globe Crayon Company, Art Crayon Company, and Crayon, 
Water-Color & Craft Institute, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondents' answe-rs thereto, the attorneys of record for all said 
respondents tendered and entered into a stipulation as to the facts 
'Vith the Chief Counsel for this Commission subject to the approva] 
of the Commission, by which it is agreed that the statement of facts 
therein contained may be taken as the facts in this proceeding, and 
in lieu of testimony in support of the charges stated in the com. 
plaint, and in opposition thereto; and that the Commission may pro. 
ceed on said statement of facts to make its report, stating its find
ings as to the facts (including inferences which it may draw from 
the said stipulated facts) and its conclusion based thereon, and enter 
its order disposing of the proceedings without presentation of argu· 
ment or the filing of briefs; which said stipulation has been by the 
Commission approved. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
the answers thereto and the said stipulation and statement of facts, 
and the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
~nterest of the public and makes this its findings as to the facts and 
Its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. All of the respondents above named are now and 
were at all times hereinafter mentioned corporations duly organized 
under the laws of the States of Ohio, New Jersey, Massachusetts, 
Delaware, New Jersey, Massachusetts, Pennsylvania, New Jersey, 
Pennsylvania, New York, Illinois, Indiana, New York, New York, 
and New York, respectively. 

PAR. 2. All of the respondents are now and for a number of years 
past have been engaged in the manufacture, sale, and distribution of 
chalk and wax crayons, water colors, tempe.ra colors, and other items 
of school supplies, except that the Standard Crayon Manufacturing 
Co. at the times herein material manufactured and sold only chalk 
and wax crayons, and the "\Veber Costello Co. and American Art 
Clay Co. manufactured and sold only chalk. Pursuant to such sales 
and as a part thereof, respondents have regularly made shipment of 
said products from their 'respective places of business through and 
into the District of Columbia and States of the United States other 
than the States of the point of origin of such shipments. The chalk 
and wax crayons, water colors, tempera colors, and other items of 
school supplies manufactured and sold by each respondent have been 
and are similar to and have the same or similar uses and purposes as 
the chalk and wax crayons, water colors, tempera colors, and other 
items of school supplies of all other respondents; they seek and have 
sought to sell the same to the same trade and all dealers in and users 
of chalk and wax crayons, water colors, tempera colors, and other 
items of school supplies in the various States and in the District of 
Columbia are and have been the customers of or the potential cus
tomers of each and all of the respondents. Respondents represent 
and have represented practically the entire source of supply of chalk 
and wax crayons, water colors, tempera colors, and other items of 
school supplies in the United States. 

P .AR. 3. Prior to the year 1933, these respondents had been offering 
for sale and selling competitive chalk and wax crayons, water colors, 
tempera colors, and other items of school supplies at prices deter· 
mined by competition among them and these prices in many in
stances varied as among said respondents. In the year 1933, the re
spondents organized their industry under the name of the Paint & 
Crayon Industry Association. In the years 1934, 1935, and 1936, 
these respondents held meetings from time to time at various places, 
at which meetings they discussed and compared prices, terms, and 
discounts at which they were offering for sale and selling competitive 
chalk and wax crayons, water colors, tempera colors, and other items 
of school supplies and prices at which they were suggesting that said 
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ehalk and wax crayons, water colors, tempera colors, and other items 
of school supplies were to be resold or offered for resale. At and 
by means of said meetings and discussions, respondents came to an 
agreement or understanding to fix the prices, terms, and discounts 
at which they would and thereafter to a substantial extent did offer 
:for sale and sell competitive chalk and wax crayons, water colors, 
tempera colors, and other items of school supplies at prices substan· 
tially uniform as among the respondents, and fixed and maintained 
substantially uniform resale price schedules containing prices at 
Which said chalk and wax crayons, water colors, tempera colors, and 
other items of school supplies were suggested to be resold. From 
time to time thereafter, pursuant to such understanding, respondents 
lhade substantially uniform changes in said prices and in said resale 
price schedules. 

On or about May 1V36, the respondents formed the Crayon, Water· 
Color & Craft Institute which is named as one of the respondents 
herein. Since the formation of the Association hereinbefore referred 
to and since the formation of the respondent Crayon, '\Vater-Color 
& Craft Institute, the respondents have reported to said Association 
and to said Institute information as to the prices, suggested resale 
prices, terms of sale, and discounts subject to change without notice 
at which these respondents had sold and were selling said chalk and 
Wax crayons, water colors, tempera colors, and other items of school 
supplies. All of said information has been duly disseminated by 
said Association and by said Institute to its members; and during 
all of this period of time, the said Association and the said Insti· 
tute have acted as a clearing house for the exchange of information 
submitted by said corporate respondents. 

The respondent, Joseph Dixon Crucible Company, resigned from 
the respondent Crayon, '\Vater-Color & Craft Institute on June 19, 
1936, and at all times material herein was engaged only in the sale of 
Wax crayons manufactured by others and in certain other items of 
school supplies which it manufactured, to wit, compressed crayons. 

Respondent, Art Crayon Company, resigned from the Paint & 
Crayon Industry Association on June 4, 1935, and has never been a 
:member o£ respondent, Crayon, Water-Color and Craft Institute. 
Said respondent did not report in writing to the Paint & Crayon 
Industry Association subsequent to its resignation therefrom and has 
not so reported to the Crayon, vVater-Color & Craft Institute. It 
has at times discussed with the Crayon, '\Vater-Color & Craft In
stitute information as to prices, suggested resale prices and terms 
of sale and discounts at which it has sold and was selling said chalk 
and wax crayons, water colors, tempera colors, and other items of 
school supplies. 
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PAR. 4. The result of said meetings and discussions and under• 
standings and the things done pursuant thereto as above stated, has 
been to cause and to tend to cause respondents to offer for sale and 
sell competitive chalk and wax crayons, wuter colors, tempera colors, 
and other items of school supplies at prices substantially uniform 
among said respondents, to fix and maintain substantially uniform 
resale price schedules of chalk and wax crayons, water colors, tem
pera colors, and other items of school supplies and to substantially 
restrict price competition among and between said respondents and 
to keep prices at an artificial level. 

OONCLUSION 

The aforesaid acts and practices of the respondents are to the 
prejudice of the public and constitute unfair methods of competition 
in commerce within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answers of re
spondents and a stipulation and statement of facts in support of the 
allegations of the complaint and in opposition thereto, and the Com
mission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of an Act of 
Congress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That said corporate respondents, American Crayon 
Company, Binney & Smith Company, Milton Bradley Company, 
Talens School Products, Inc., Joseph Dixon Crucible Company, 
Standard Crayon Manufacturing Qo., National Crayon Company, 
New Jersey Crayon Company, Pennart Crayon Co., Creston Crayon 
Company, ·weber Costello Co., American Art Clay Co., Globe 
Crayon Company, and Art Crayon Company, their subsidiaries, offi
cers, agents, and employees, and each of them, do cease and desist 
from acting in cooperation with each other and through and in coop
eration with said respondent Association, whereby they enter into 
agreements to fix and maintain uniform prices, terms and discounts 
at which chalk and wax crayons, water colors, tempera colors, and 
other items of school supplies are to be sold, or prices at which said 
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~halk and wax crayons, water colors, tempera colors, and other items 
{Jf school supplies are to be resold or offered for resale to customers 
located throughout the several States of the United States in inter
state commerce; and from enforcing and maintaining by concert of 
action the aforesaid fixed prices, terms, and discounts by the exchange 
Qf information with each other directly or through said respondent 
Association as to the prices, terms, and discounts at which said 
eorporate respondents are offering to sell said chalk and wax crayons, 
Water colors, tempera colors, and other items of school supplies to 
~u~tomers located throughout the several States of the United States 
In Interstate commerce; and from doing any acts or taking any other 
steps by concert of action to enforce and maintain said fixed prices, 
terms, and discounts to said customers located throughout the several 
States of the United States in interstate commerce. 

It i<J furtker ordered, That said respondent association, Crayon, 
\V ater-Color & Craft Institute, its officers, agents, and employees do 
cease and desist :from cooperating with said corporate respondents 
by holding meetings of the members of said respondent association 
at which said meetings said corporate respondents enter into agree
tnents to fix prices, terms, and discounts at which said chalk and wax 
crayons, water colors, tempera colors, and other items of school sup
Plies are sold or offered to be sold by said corporate respondents to 
their said customers located throughout the several States of the 
Dnited States in interstate commerce; and from acting as a clearing 
Louse for the exchange of information submitted by said corporate 
respondents as to said prices, terms, and discounts fixed by agreement 
at which said chalk and wax crayons, water colors, tempera colors, 
and other items of school supplies are offered to be sold, or at which 
they are to be resold or offered for resale in interstate commerce as 
aforesaid in the enforcement and maintenance of said agreements; 
and :from doing any acts or taking any action in the enforcement and 
lnaintenance of said agreements. 

It is f'llll'ther ordered, That the respondents shall within 60 days 
nfter the service upon them of this order file with the Commission 
~ report in writing setting forth in detail the manner and form 
ln which they have complied with the order to cease and desist 
hereinabove set forth. 
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IN THE MATTER OF 

BANNER MANUFACTURING COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8061. Complaint, Aug. 28, 1931 '-Decision, Jan. 31, 1938 

Where a corporation engaged in distribution and sale of certain automobile 
accessories and other products to purchasers in other States and in District 
of Columbia, in substantial competition with those engaged in manufacture, 
distribution, and sale of similar products and others intended and designed 
for similar use, or in distribution and sale thereof, in commerce among tbe 
various States and in said District, and including those who do not in anY 
way misrepresent the character and nature of their re~pective businesses 
and to purchasing public that their said products are generally safe froJll 
standpoint of corrosion for use as antifreeze products, and do not make use 
of other misleading representations as below set forth, or others similar 
thereto; in advertising certain of its antifreeze products in booklets, circu· 
Iars, and show window displays distributed to purchasing public through 
service stations, hardware stores, accessory stores, and direct through the 
mails, and in other ways-

(a) Represented that said preparations were safe and harmless solutions for 
general use in automobile radiators, through such statements as "THE BAFiil 
ANTI-FREEZE," and through certifying, "FOB THE PRO'l'EaTION OF THI!l USJ!lll.," 
and that product was made as below set forth "in strict conformity of 
standard," etc.; and 

(b) Represented, through use of word "Manufacturing" in its corporate name, 
and through statements, in their advertising and branding of their said 
antifreeze SOlUtions, "FOB THE PROTECTION OF THE USER against inferior 
compounds we certify that the product on which our name appears is made 
In strict conformity of standard under the strict supervision of our labora· 
tor!es. COMPOUNDED FOR AUTOMOBILE RADIATORS, BANNER MANUFACTURING 
COMPANY," that it was the manufacturer of said antifreeze preparations 
and that they were made in its laboratories under its strict supervision; 

Facts being said antifreeze solutions would cause corrosion in cooling systeJll 
in which continually used, would in many instances lessen effectivenesS 
thereof and cause engine to overheat, and also corrosion on spark plugs, 
ignition wires, and other metal parts with which it came in contact, and 
would in many instances lessen effectiveness of ignition system through 
causing "shorts" therein, and said antifreeze preparations in aforesaid 
respects were not safe, it did not manufacture or supervise manufacture or 
makeup thereof, nor operate any laboratory for the purpose of manufactur· 
lug, compounding, and testing such products along scientific lines; 

With result that public was led to believe that said antifreeze products were 
safe and harmless solutions for general use, not only from standpoint of 
protecting against freezing or damage due thereto, but from that of not 
causing corrosion in cooling system in which continually used, and other 

'Amended, 
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troubles and difficulties as aforesaid indicated, and that its said products 
were made under strict laboratory supervision and that it manufactured 
same, and of misleading and deceiving members of purchasing public into 
erroneous and mistaken belief that said representations were true, and into 
purchase of substantial quantities of its said products as result of such 
erroneous and mistaken beliefs thus engendered, and of unfairly diverting 
thereby trade to it from competitors who do not, in the sale and distribution 
of their respective products, make use of the same or similar misrepresenta
tions; to the Injury of competition in .commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. RobertS. Hall, trial examiner. 
Mr. William L. Taggart for the Commission. 
!l!r. Benjamin N. Brody, of New York City, for respondent. 

AuENDED Col\lPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that the Banner 
Manufacturing Company, a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce, as "commerce" is defined in said Act, and it appearing to 
~aid Commission that a proceeding by it in respect thereof would be 
111 the public interest, hereby issues its amended complaint stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent, Banner Manufacturing CQmpany, is 
now, and has been for several years last past., a corporation organized, 
existing, and doing business under the laws of the State of New York 
'With its principal place of business at 841 East Forty-third Street, 
Brooklyn, N. Y. 

PAn. 2. The respondent has been, and is now, engaged in the busi
ness of manufacturing, distributing, and selling certain automobile 
accessories and other products used in the operation and upkeep of 
automobiles. The respondent causes these products, when sold, to hi" 
transported from its aforesaid place of business to purchasers thereof 
located in various States other than the State of New York and in the 
District of Columbia, and maintains a constant course of trade in said 
Products so distributed and. sold by it in commerce among and between 
the various States of the United States. 
. In the course and conduct of said business respondent has been, and 
18, in substantial competition with other corporations and. with firms, 
a~u individuals and partnerships engaged in the manufacture, dis
trlbution, and sale of similar products and. other products intended 
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and designed for similar use in commerce among and between the 
various States of the United States and in the District of Columbia. 

PAR. 3. Some of the products marketed by respondent are anti
freeze preparations for use in automobile radiators, designated as 
Super-Artie, Gold Seal, Colonial, Globe, and Banner Radiator 
Glycerine. 

PAR. 4. In the operation of its business and for the purpose of in
ducing the purchase of said antifreeze products on the part of mem
bers of the purchasing public respondent has made use of certain 
advertising literature such as booklets, circulars, and show-window 
displays represented to be descriptive of the various products herein 
named. The advertising literature herein referred to is distributed 
to members of the purchasing public through the medium of auto
mobile service stations, hardv.;are stores, automobile accessory stores, 
and through the United States Mails direct to prospective purcha.sers 
and in other ways. 

With reference to the product designated as Banner Radiator 
Glycerine, the following representation is made in the advertising 
and branding of the product: 

THE SAFE ANTI-FREEZE 

• • • • • • • 
·with reference to the Banner Radiator Glycerine, and other anti

freeze preparations, namely, Super Artie, Gold Seal, Colonial, and 
Globe, the following representations are made in the advertising and 
branding of the product: 

FOR THE PROTECTION OF THE USER 
against inferior compounds we 
certify that the product on which 
our name appears Is made in strict 
conformity of standard under the 
strict supervision of our labora-
tories 

COMPOUNDED FOR AUTOMOBILE RADIATORS 

BANNER MANUFACTURING COMPANY 

In said statements as set for above, together with other similar 
statements not herein set out, and in its general advertising respondent 
represents, and as the result of said representations the public is led 
to believe; that the above named antifre~ze products are safe and 
harmless antifreeze solutions for general use both from the standpoint 
of giving protection against freezing or damage due to freezing and 
from the standpoint of causing corrosion in the cooling system in 
which they are continually used and causing corrosion on spark plugs, 
ignition wires, and other metal parts of the automobile with which 
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they might come in contact when used as directed; that its products 
generally are made under strict laboratory supervision; and that the 
respondent manufactures its antifreeze products at its premises. 

In truth and in fact the said Banner Radiator Glycerine and other 
antifreeze preparations, namely, Super-Artie, Gold Seal, Colonial, 
Globe, and Banner are not safe antifreeze preparations for general 
Use from the standpoint of corrosion, as they will cause corrosion in 
the cooling system in which they are continually used, which will, in 
rnany instances, lessen the effectiveness of the cooling system and 
cause the engine to overheat; and they will cause corrosion on spark 
Plugs, ignition wires, and other metal parts of the automobile with 
which such products come in contact, which will, in many instances, 
lessen the effectiveness of the ignition system by causing "shorts" 
therein. The respondent does not manufacture or supervise the manu
facturing or make-up of these products, and the respondent does not 
?Perate any laboratory for the purpose of manufacturing, compound
lug, and testing these products along scientific lines. 

PAR. 5. There a.re among the respondent's competitors in commerce 
as herein set out those who do not in any way misrepresent the charac
ter and nature of their respective businesses, and who do not in' any 
\Vay represent to the purchasing public that their products are gen
erally safe for use as antifreeze products for automobile radiators 
when they are not, and do not make use of the other misleading repre
sentations herein set out or others similar thereto. 

PAR. 6. The aforesaid false and misleading statements and repre
~entations as used by the respondent in its offering for sale and selling 
lts various products as herein described, in commerce as herein set 
out, have had, and do now have, the tendency and capacity to, and 
do mislead and deceive members of the purchasing public into the 
~rroneous and mistaken belief that said representations are true, and 
lnto the purchase of substantial quantities of respondent's various 
Products on account of said erroneous and mistaken beliefs induced 
as aforesaid. As a result thereof trade is unfairly diverted to re
spondent from competitors who do not, in the sale and distribution 
of their respective products make use of the same or similar misrepre
~~tations. In consequence thereof injury has been, and is now 
b lllg done by respondent to competition in commerce among and 
etween the various States of the United States. 
P .AR. 7. The methods, acts, and practices of respondent herein set 

forth are all to the prejudice of the public and respondent's competi
tors as hereinabove alleged. Said methods, acts, and practices consti
tue unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, entitled "An Act to 
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create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on August 28, 1937, issued, and on Sep
tember 2, 1937, served its amended complaint in this proceeding upon 
respondent, Banner Manufacturing Company, a corporation, charg
ing it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
amended complaint and the filing of respondent's answer, the Com
mission by order entered herein, granted respondent's motion for per
mission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of the amended com· 
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, which substitute answer was duly filed 
in the office of the Commission. Thereafter, this proceeding regu
larly came on for final hearing before the Commission on the said 
amended complaint and the substitute answer, no briefs having been 
filed or oral argument made, and the Commission having duly con
sidered the same and being now fully advised in the premises, find9 
that this proceeding is in the interest of the public and makes itS 
findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Danner Manufacturing Company, is 
now, and has been for several years last past, a corporation organ
ized, existing and doing business under the laws of the State of NeW 
York with its principal place of business at 841 East Forty-third 
Street, Brooklyn, N. Y. 

PAR. 2. The respondent has been, and is now, engaged in the busi
ness of distributing and selling certain automobile accessories and 
other products used in the operation and upkeep of automobiles. 
Th~ respondent causes these products, when sold, to be transported 
from its aforesaid place of business in the State of New York to 
purchasers thereof located in various States other than the State of 
New York and in the District of Columbia, and maintains a course 
of trade in said products so distributed and sold by it in commerce 
among and between the various Stutes of the United States. 
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. In the course and conduct of said business respondent has been, and 
ls, in substantial competition with other corporations and with firms, 
and individuals and partnerships engaged in the manufacture, distri
bution, and sale of similar products and other products intended and 
designed for similar use, or in the distribution and sale of such prod
ucts in commerce among and between the various States of the United 
States and in the District o£ Columbia. 

PAR. 3. Some of the products marketed by respondent are antifreeze 
preparations for use in automobile radiators, designated as Super
Artie, Gold Seal, Colonial, Globe, and Banner Radiator Glycerine. 

Chemical examination of the products known as Super-Artie, Gold 
Seal, Colonial, and Globe showed the following results: 

Nature of sample _______________ clear, violet-colored, mobile liquid 

Reaction to litmus------------------------------------- neutral 
Specific gravity at 15.5° C--------------------------------- 0. 920 
l\Ietbanol (Methyl Alcohol)----------------------------- present 
Residue at 105° C---------------------------------------- 0. 76% 
Calcium chloride ( CaCl,, anhydrous)---------------------- 0.58% 
Acetone-------------------------------------------- not detected 
BoraX--------------------------------------------- not detected 
Probable Composition : 

~!ethanol------------------------------------ 49% by ~eight 
Water----------------------------------- 50.4% by weight 
Calcium chloride, anhydrous----------------- 0. 6% by weight 
Coloring matter------------------------------------ present 

This solution has a freezing point below -40° F. so it will give 
Protection at all temperatures normally encountered. Since the solu
tion is approximately half water, larger quantities of this material 
~ill be required for protection at temperatures down to -40° F. than 
ls the case with denatured alcohol or with the usual grades of "anti
freeze methanol." 

Chemical analysis of the Banner Radiator Glycerine shows the 
following: 

Nature of sample _________________ clear, pale yellow, viscous liquid 

Reaction to litmus------------------------------------- neutral 
Specific gravity at 20• C---------------------------------- 1.240 
Glycerine---------------------------------------------- present 
Calcium chloride (CaCl., anhydrous>--------------------- 12.9% 
Sugar-------------------------------------~------- not detected 
BoraX--------------------------------------------- not detected 
Sodium nitrite (NaNOs)----------------------------- not detected 
Probable Composition: 

Glycerine----------------------------------- 41o/o by weight 
Water--------------------------------------- 40% by weight 
Calcium chloride, anhydrous __________________ 13% by weight 
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This solution (undiluted) starts to freeze at -36° F. "When di
luted with an equal volume of water, it starts to freeze at + 8° F. and, 
when diluted with one third its volume of water, it starts to freeze at 
-11 o F. These figures show that the proportions recommended on 
the can for use at various temperatures will give protection against 
freezing. 

The presence of calcium chloride in both these solutions is likely to 
give rise to electrolytic corrosion. The calcium chloride concentra· 
tion in the cooling system will gradually increase due to successive 
additions of the antifreeze solution made necessary by evaporation of 
the methanol. 'Vith calcium chloride in the cooling system, care must 
be taken to see that none of the solution comes in contact with spark 
plugs or ignition wires. The salt deposited when the water evaporates 
is very difficult to remove and when it cools it absorbs water and be
comes a good electrical conductor, causing short circuits which are not 
easy to locate as they disappear when the engine is heated up. 

PAR. 4. In the operation of its business and for the purpose of in
ducing the purchase of said antifreeze products on the part of mem
bers of the purchasing public respondent has made use of certain ad
vertising literature such as booklets, circulars, and show-window dis· 
plays represented to be descriptive of the various products herein 
named. The advertising literature herein referred to is distributed 
to members of the purchasing public through the medium of auto
mobile service stations, hardware stores, automobile accessory storesr 
and through the United States Mails direct to prospective purchasers 
and in other ways. 

'With reference to the product designated as Banner Radiator Glyc· 
erine, the following representation is made in the advertising and 
branding of the product: 

THE SAFE ANTI-FREEZE 

• • "' • * • * 
With reference to the Banner Radiator Glycerine, and other anti

freeze preparations, namely: Super-Artie, Gold Seal, Colonial, and 
Globe, the following representations are made in the advertising and 
branding of the product: 

FOR THE PROTECTION OF THE USER against inferior com
pounds we certify that the product on which our name 
appears is made in strict conformity of standard under
the strict supervision of our laboratories 

COMPOUNDED FOR AUTOMOBILE RADIATORS 

BANNER MANUFACTURING CO:\fPANY 
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In said statements as set forth abovtl, together with other similar 
statements not herein set out, and in its general advertising respondent 
represents, and as the result of said representations the public is led to
believe; that the above-named antifreeze products are safe and harmless 
antifreeze solutions for general use both from the standpoint of giving
protection against freezing or damage due to freezing and from the 
standpoint of not causing corrosion in the cooling system in which they 
are continually used and not causing corrosion on spark plugs, ignition 
wires, and other meta.l parts of the automobile with which they might 
come in contact when used as directed; that its products generally are 
made under strict laboratory supervision; and that the respondent 
manufactures its antifreeze products. 

In truth and in fact the said Banner Radiator Glycerine and other 
antifreeze preparations, namely, Super-Artie, Gold Seal, Colonial, 
Globe, and Banner are not safe antifreeze preparations for general use 
from the standpoint of corrosion, as they will cause corrosion in the 
~ooling system in which they are continually used, which will, in many 
lnstances, lessen the effectiveness of the cooling system and cause the 
engine to overheat. Said preparations will cause corrosion on spark 
plugs, ignition wires, and other metal parts of the automobile with 
Which they come in contact, which will, in many instances, lessen the 
effectiveness of the ignition system by causing "shorts" therein. The 
respondent does not manufacture or supervise the manufacturing or 
make-up of these products, and the respondent does not operate any 
~aboratory for the purpose of manufacturing, compounding, and test
Ing these products along scientific lines. 

PAn. 5. There are among the respondent's competitors in commerce 
as herein set out those who do not in any way misrepresent the char
acter and nature of their respective businesses, and who do not in 
any way represent to the purchasing public that their products are. 
generally safe from the standpoint of corrosion for use as antifreeze 
Products for automobile radiators when they are not, and do not make 
~se. of the other misleading representations herein set out or others 
Similar thereto. 

PAR. 6. The aforesaid false and misleading statements and repre
~entations as used by the respondent in its offering for sale and selling 
Its various products as herein described, in commerce as herein set out,. 
have had, and do now have, the tendency and capacity to, and do, mis
lead and deceive members of the purchas.ing public into the erroneous 
and mistaken belief that said representations are true, and into the 
Purchase of substantial quantities of respondent's various products as 
a result of said erroneous and mistaken beliefs engendered as aforesaid~ 

160451 111-3~\"0L.26-42 
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As a result thereof trade in -said commerce is unfairly diverted to 
respondent from competitors who do not, in the sale and distribution 
of their respective products, make use of the same or similar misrepre
sentations. In consequence thereof injury has been, and is now being, 
done by respondent to competition in commerce among and between the 
various States of the United States. 

CONCLUSION 

The aforesaid acts and practices of the respondent Banner Manufac
turing Company, a corporation, are to the prejudice of the public and 
of respondent's competitors, and constitute unfair methods of competi
tion in commerce, within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the amended complaint of the Commission and the answer 
thereto filed herein on December 28, 1937, by respondent admitting all 
the material allegations of the amended complaint to be true and waiv
ing the taking of further evidence and all other intervening procedure, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It i8 ordered, That the respondent, Danner :Manufacturing Company, 
a corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale and distribution of antifreeze 
preparations for use in automobile radiators in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from: 

1. Representing that said preparations are safe and harmless solu
tions for general use in automobile radiators; provided, however, 
respondent is not prohibited from representing that said products, as 
now composed, when used under the suggested directions of respondent 
as to proper quantities thereof for designated temperatures, are effective 
as antifreeze solutions. 

2. Representing, through the use of the word "manufacturing" or 
any other word or term of similar import and meaning in its corporate 
name, or in any other manner, or through any means or device, that it 
is the manufacturer of said antifreeze preparations or that said prepa-
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rations are made in its laboratories under its strict supervision unless 
and until it actually owns and operates or directly and absolutely con
trols a factory or manufacturing plant wherein such preparations are 
made by it u,nder such supervision. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

HENRY R. SHAPIRO, INDIVIDUALLY, AND TRADING AS 
MONARCH FASHION COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS .APPROVED SEPT. 2B, 1914 

Docket 3018. Complaint, Feb. 25, 1937 1-Deeision, Feb. 8, 1938 

Where an individual engaged in sale and distribution of hosiery, lingerie, men's 
shirts, tablecloths and napkins, and various other articles and items-

Furnished and distributed to members of the general public in practically all 
States and in the District of Columbia push cards, order blanks, and 
advertisements depicting merchandise thus being offered, and instructions. 
suggestions, and circulars describing his said plan of selling such mer
chandise, by which chance purchaser paid for chance varying amount, or 
nothing, dependent upon number disclosed within various disks of aforesaid 
cards, and received one or two pairs of women's hosiery (or three or six 
pairs of men's, or other merchandise thus being offered and sold, as the 
ca~e might be), or nothing, depending upon success or failure in selecting 
feminine names corresponding to those concealed under card's red and blue 
seals, respectively, and he compensated by similar merchandise operator or 
representative, and thereby placed in the hands of others means of con
ducting lotteries, games of chance, or gift enterprises in distribution of 
his said products, with knowledge and intent that said cards had been, 
were, and would be used in sale and distribution thereof to public by lot 
or chance, contrary to public policy, and in competition with many wh1> 
are opposed to use of such cards in sale and distribution of their mer
chandise and refrain from furnishing same; 

With result that sale of similar or like merchandise by competitors was in
juriously affected, and trade was diverted from them to hin1 by reason of 
said furnishing of such cards or like devices, and there was a restraint 
upon and detriment to the freedom of fair and legitimate competition; 

, to the prejudice and injury of the public and competitors : 
Held, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before Jfr. Miles J. Furnas, trial examiner. 
Jfr. Henry 0. Lank and Mr. P. 0. Kolinski for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 

AMENDED AND SuPPLEMENTAL CoMPLAINT 

Whereas, The Federal Trade Commission did heretofore, to wit, 
on December 21, 1936, issue its complaint herein charging and alleg
ing that respondent had been guilty of unfair methods of compe
tition in commerce, as "commerce" is defined in an Act of Congress, 

s Amended and supplemental. 
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approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes"; and 

lYhereas, This Commission having reason to believe that respond
€nt herein has been and is using unfair methods of competition in 
commerce other than and in addition to those in relation to which 
the Commission issued its complaint as aforesaid, and it appearing 
to said Commission that a further proceeding by it in respect thereof 
Would be in the public interest; 

N<Jw, therefore, Acting in the public interest pursuant to the pro
visions of the act aforesaid, the Federal Trade Commission charges 
that Henry R. Shapiro, individually, and trading as Monarch 
Fashion Company, has been and now is using unfair methods of 
competition in commerce as "commerce" is defined in said act, and 
states its charges in that respect as follows: 

PAR..-\GRAPH 1. Respondent is an individual doing business under 
the name and style of Monarch Fashion Company, with his principal 
office and place of business located at 1414 South 'Vabash Avenue, 
in the city of Chicago, State of Illinois. He is now, and for more 
than 1 year last past has been engaged in the sale and distribution 
of hosiery, ladies' lingerie, men's shirts, tablecloths, napkins, bed
spreads, pillows, blankets and comforters, silverware, and pen and 
Pencil sets, in commerce between and among the various States of 
the United States and in the District of Columbia, and causes, and 
has caused said products when sold to be shipped from his place of 
business in the State of Illinois to purchasers thereof, some located 
in the State of Illinois and others located in various other States of 
the United States and in the District of Columbia. 

In the course and conduct of his business, respondent is now, and 
for more than 1 year last past has been, in substantial competition 
With other individuals and with corporations and partnerships en
gaged in the sale and distribution of like merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

PAR. 2. In the course and conduct of his business as described 
above, respondent, in soliciting the sale of and selling his products 
in interstate commerce, has adopted and pursued and still adopts and 
pursues the following methods and practices : 

Respondent distributes to the public, through the United States 
:mails in interstate commerce, certain literature, instructions, and sales 
outfits, including paper push cards, order blanks, and advertisements 
containing illustrations of his merchandise and circulars explaining 



626 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 26 F. T. C. 

respondent's plan of selling said merchandise and of alloting it as 
premiums or prizes to the operators of the push cards. In order to 
obtain addresses of "prospects," respondent addresses a letter to a 
woman employee of some firm or organization offering her a pair of 
ladies' silk hosiery free on condition that she send to respondent the 
names and addresses of ten other women in different offices. If the 
person addressed complies, the pair of hosiery promised of the size 
and color indicated is sent to her by respondent, and to each of the 
other "prospects" respondent sends said sales literature, including a 
paper push card with printed instructions for its operation. 

Respondent's push cards bear a number of feminine names with a 
blank space opposite each for writing in the name of the customer. 
Said push cards have a corresponding number of partially perfo
rated disks marked "PUSH," below each of which is printed one of 
the feminine names printed alphabetically elsewhere on the cards. 
Concealed within each disk is a number which is disclosed when the 
disk is pushed or separated from the card. The push cards also have 
a large red partially perforated disk and a large blue partially per
forated disk, and concealed within each of these two disks is one 
of the names appearing elsewhere on said cards. The push cards bear 
printed legends or instructions, one of which is as follows: 

RED 
SEAL 

14 Numbers 
are FREE 

5-15-20-25 
30-35-38-40 

45-48-50 
55-58-60 

Lucky Name under Red Seal receives 
TWO Pairs 

Ladies' Silk Hosiery 
Lucky Name under Blue Seal receives 

ONE PAIR 
Ladies' Silk Hosiery 

Notice: If Men's 
Hosiery are wanted we 

will send 3 pair in 
place of each pair of 

Ladies' 
PAY ONLY WHAT YOU DRAW-l¢ to 15¢ 

NO HIGHER 
Any number over 15 pays only 15¢ 
All numbers have Equal Chance 

No Credit 
First write your nnme opposite name 

you select, then push out with 
Pencil Point 

BLUE 
SEAL 
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The other push cards bear similar legends but vary in detail. Such 
variations cover the merchandise to be distributed, the price to be 
paid, and the number of pushes which are free. The said articles of 
merchandise sold and distributed by respondent vary in value, but 
each of said articles of merchandise is of a greater value than the 
cost of a single push from said push card. 

Sales of merchandise by means of said push cards are made in 
accordance with the specified legends or instructions. Eacl.l of said 
prizes or premiums is alloted to the customer or purchaser in accord
ance with the legends contained on said push cards. The fact as to 
Whether a customer receives specified merchandise free or pays a sum 
of money from 1 cent to 15 cents, or in other cases from 1 cent to 
20 cents, and in still other cases from 1 cent to 25 cents, and the fact 
as to whether a customer receives nothing for the amount paid or 
receives certain specified merchandise, is thus determined wholly by 
lot or chance. 

Respondent furnishes specified merchandise to his representatives 
making sales by means of said push cards. Respondent also furnishes 
his representatives with additional printed instructions or sugges
tions for using his said push cards. 

l> AR. 3. Respondent, in selling his sa,id merchandise in. connection 
With the aforesaid push cards, conducts lotteries or places in the 
hands of others the means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set forth. 

The sale of respondent's said merchandise to the purchasing public, 
as hereinabove alleged, involves a game of chance or the sale of a 
chance to procure respondent's merchandise contrary to the estab
lished public policy of the United. States and contrary to criminal 
statutes of many of the States of the United States. By reason of 
said facts many competitors of respondent are unwilling to offer for 
sale or sell their merchandise so as to involve a game of chance, and 
such competitors refrain therefrom. 

Many purchasers and ultimate consumers of respondent's merchan
dise are attracted by the element of chance involved in respondent's 
sales method as above described and are thereby induced to purchase 
respondent's merchandise in preference to the same or similar mer
chandise of respondent's competitors who do not use the same or 
equivalent methods. 

PAn. 4·. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure articles of mrrchandise at a price much less than 
the normal retail price thereof. 
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The use by respondent of said method in the sale of his merchan
dise, and the sale of his merchandise by and through the use thereof 
and by the aid of said method, is a practice of the sort which the 
-common law and criminal statutes have long deemed contrary to 
public policy and is contrary to an established public policy of the 
Government of the United States. 

Many persons, firms, and corporations who make or sell merchan
dise in competition with the respondent, as above alleged, are un
willing to adopt and use said method or any method involving a 
game of chance or the sale of a chance to win something by chance 
or any other method that is contrary to public policy, and such com
petitors refrain therefrom. The use of said method by respondent 
has the tendency and capacity, because of said game of chance, to 
divert trade and custom to respondent from its said competitors 
who do not use the same or equivalent methods. 

PAR. 5. Many dealers in and ultimate purchasers of respondent's 
merchandise are attracted by respondent's said methods and by the 
~lement of chance involved in the sale thereof in the manner above 
described, and are thereby induced to buy and sell respondent's 
merchandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who do not use the same or equiv
alent methods, and trade is thereby diverted to respondent from 
his said competitors. 

PAR. 6. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and of respondent's com
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on December 21, 1936, issued and 
served its complaint in this proceeding upon the respondent, Henry 
R. Shapiro, individually, and trading as Monarch Fashion Com
pany; thereafter, on February 25, 1937, the Federal Trade Commis
sion issued and served its amended and supplemental complaint in 
this proceeding upon the said respondent, charging him with the 
use of unfair methods of competition in commerce in violation of 
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the provisions of said act. After the issuance of said amended and 
supplemental complaint and the filing of respondent's answer 
thereto, testimony, and other evidence in support of the allegations 
of said amended and supplemental complaint were introduced by 
Henry C. Lank, attorney for the Commission, and in opposition 
thereto by Morris Blank and John A. Nash, attorneys for the re
spondent, before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it. The said testimony and other 
evidence were duly recorded and filed in the office of the Commis
sion. Thereafter, this proceeding regularly came on for final hear
ing before the Commission on the said amended and supplemental 
complaint, the answers thereto, testimony and other evidence, brief 
in support of the complaint (counsel for the respondent having 
failed to file any brief and having indicated their desire not to 
orally argue the matter) ; and the Commission having duly con
sidered the matter and now being fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Henry R. Shapiro, is an individual 
trading under the name and style, Monarch Fashion Company, with 
his principal office and place of business located at 1414 South 'Vabash 
Avenue in the city of Chicago, Ill. Respondent is now, and for some 
time last past has been engaged in the sale and distribution of hosiery, 
ladies' lingerie, men's shirts, table cloths, table napkins, bedspreads, 
pillows, blankets, comforters, silverware, pen and pencil sets, in com
merce between and among the various States of the United States and 
in the District of Columbia. He causes such merchandise, when sold, 
to be shipped or transported from his principal place of business in 
Chicago, Ill., to purchasers thereof in the State of Illinois and in prac
tically all of the other States of the United States, as well as in the 
District of Columbia, at their respective points of location. 'l11ere is· 
now, and has been for some time last past, a course of trade and com
merce by said respondent in such merchandise between and among the 
Various States of the United States and in the District of Columbia. 
In so carrying on said business, respondent is, and has been, engaged 
in active competition with other individuals, and with partnerships 
and corporations engaged in the manufacture of similar or like articles 
o:f merchandise and in the sale and distribution thereof in commerce 
between and among the various States of the United States and in the 
District of Columbia. 
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PAR. 2. In the course and conduct of his business as described in 
paragraph 1 above, respondent, in soliciting the sale of and selling his 
merchandise, has adopted and pursued, and still continues, the follow· 
ing methods and practices: 

Respondent distributes to members of the general public in practi
cally all of the States of the United States and in the District of Colum
bia through the United States mail certain literature, instructions, 
and sales outfits, including paper push cards, order blanks, advertise
ments containing illustrations of the merchandise which he is offering 
for sale, and circulars explaining respondent's plan of selling such 
merchandise and of allotting it as premiums or prizes to the operators 
of said push cards. 

All of the said cards used by respondent involve the same principle 
or sales plan or method but vary to some extent in detail. One of the 
said push cards bears 60 feminine names with ruled columns for writ
ing in the name of the customer opposite the feminine name selected. 
Said push card has 60 small round partially perforated disks marked 
"PUSH," above each of which is printed one of the feminine names 
heretofore referred to. Concealed within each disk is a number which 
is disclosed when the disk is pushed or separated from the card. The 
push card also has one large red seal and one large blue seal, concealed 
within each of which is one of the feminine names above referred to. 
The numbers concealed within each of the partially perforated disks 
cannot be ascertained until a push or selection has been made and the 
names concealed within the large red and blue seals cannot be ascer
tained until the seals have been removed. The push card bears printed 
legends or instructions, among others, as follows: 

• 

Red 
Seal 

14 Numbers 
are FREE 
5--15--20-25 

30--35-38-40 
45-48--50 
55-58--60 

Lucky Name under Red Seal receives 
TWO Pairs 

Ladies' Silk Hosiery 
NOTICE: IF MEN'S HOSIERY ARE WANTED 

we will send 3 Pair in place of each 

• 

pair of Ladies' 
PAY ONLY WHAT YOU DRAW-l¢ to 15¢ 

Any Number over 15 pays only 15¢ 
All numbers have Equal Chance 

NO CREDIT 
First write your name opposite name 
you select, then push out with Pencil 

Point 

• • • • 

Blue 
Seal 

• 
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TWO PAin are given you for disposing of 
the card. TWO PAIR given to the party drawing 
the lucky name found under the RED SEAL. ONE 
PAIR is given to the party drawing the lucky 
name found under the BLUE Seal. 

• • • • • • • 
If the order is sent us within ten days, we 

will include a SURPRISE GIFT for the person 
sending us the order. 

631 

Sales of hosiery by means of said push cards are made in accordance 
lV"ith the above described legends and instructions. Said prizes or 
premiums are allotted to the customers or purchasers in accordance 
lV"ith the above legends. The fact as to whether a customer pays a sum 
from 1 cent to 15 cents for one or two pair o£ ladies' hosiery, or three. 
Qr six pair of men's hosiery, or receives the same free of charge, and 
the fact as to whether a customer receives nothing for the amount paid, 
is thus determined wholly by lot or chance. 

In addition to the three pair of ladies' hosiery or nine pair of men's 
hosiery distributed to purchasers from said push card, the respondent 
furnishes two pair o£ ladies' hosiery or six pair of men's hosiery and 
generally an additional item of merchandise to his representative 
.tnaking sales by means of said push card. Respondent also furnished 
his representatives with additional printed instructions or suggestions 
for using said push cards. One of the said printed instructions bears 
the following legends, to wit: 

Over each girl's name there is a concealed number. This number represents 
the amount each person pushing out the number ls to pay. 

The concealed numbers under the small seals range from Numbers 1 to 60 
inclusive, bu!J the customer pays only 1¢ to 15e per drawing, according to the 
number drawn, no higher. Any number over 15 pays only 15¢. 

Be sure and write name of persons pushing out numbers on the line opposite 
the number they have selected. 

Persons pushing out number 5--15-20-25--
Persons pushing ont number 5-15-20-25-30-35--38-40-4~8-50-

55-58-60 are not to pay anything, as these numbers are FREE, but they 
have equal chance with the other numbers for winning the name shown 
Under the large RED and BLUE SEALS. 

After all the numbers have been pushed and collections made, the large 
ltED and BLUE SEALS are pushed out, and the person holding the name 
corresponding to the one shown on the large RED SEAL is awarded FREE, 
TWo pairs of ladies' Silk Hose. Also ONE pair of Ladies' Silk Hose is awarded 
to the person pushing out the name corresponding to the one shown under 
the BLUE SEAL. 

The person selling the card receives ABSOLUTELY FREE, their choice ot 
TWo pairs of Ladies' Silk !lose for their efforts put forth in selling the card. 

When payment is received for all the numbers sold on t11e card, the amount 
('ol!ected wlll be $5.95, for which Cashier·s Check or l\Ioney Order may be 
l1Ul'chased and remitted with the order, or we will ship C. 0. D. 
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We will then ship any FIVE pairs of Ladies' Hose of which TWO may be 
given to the holder of the lucky name shown under the large UED SEA!J 
and one pair of Ladies' Silk Hose to the holder of the lucky name shown under 
the BLUE seal, and the other TWO given to the party that disposes of the 
card for their efforts. NOTE-If Men's Hose are ordered, we will send 3 
pairs of Men's Silk Hose instead of Each Pair of Ladies'. 

As stated above, the other push cards which respondent furnishes 
are identical in principle but vary in detail. Some of the said push 
cards are furnished by the respondent and used by the public in pur· 
chasing and distributing the other merchandise sold and distributed 
by respondent and heretofore referred to. The members of the public 
to whom respondent furnishes his push cards and other literature, 
use the same in the manner suggested by respondent, thereby dis
tributing respondent's merchandise to others by lot or chance and 
procuring respondent's merchandise for themselves. The sale and 
distribution of respondents' merchandise through the use of or by 
means of the said push cards constitutes the operation of lotteries, 
games of chance, or gift enterprises, and the respondent in furnish· 
ing said push cards puts in the hands of others the means of con· 
d11cting lotteries, games of chance or gift enterprises in the distribu· 
tion of his merchandise. 

PAR. 3. The respondent, in furnishing said push cards, has knowl· 
edge that the same are, have been, and will be used in distributing 
his merchandise, and furnishes said push cards so that his merchan· 
dise may be sold or distributed to the public by lot or chance. 

PAR. 4. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that distributed by the respondent, who do not furnish push cards 
similar to those furnished by respondent, and who do not furnish 
any device by which their merchandise can be distributed to the pub· 
lie by lot or chance. There are also many competitors of respondent 
who are opposed to use of push cards in the sale and distribution 
of their merchandise, and such competitors refrain from furnishing 
such devices. Competitors of respondent were called as witnesses 
and testified in this proceeding, and the Commission finds that the 
sale of merchandise by means of said push cards injuriously affects 
the sale of similar or like merchandise by such competitors, and that 
trade is diverted to respondent from his said competitors by reason 
of the furnishing of said push cards or like devices. The use of such 
methods by the respondent, in the sale and distribution of his mer· 
chandise is prejudicial and injurious to the public and to respondent's 
competitors, and has resulted in the diversion of trade to respondent 
from his said competitors and is a restraint upon, and a detriment to, 
the freedom of fair and legitimate competition. 



l\IONARCH FASHION CO. 633 

624 Order 

PAR. 5. As stated previously in these findings, the respondent sells 
his merchandise in practically all of the States of the United States 
and in the District of Columbia, the respondent having testified that 
his customers are located pretty generally throughout the United 
States. "\Vhile the annual volume of respondent's business was not 
shown exactly, the respondent testified and the Commission finds, 
that :for the period beginning January 1, 1936, and ending N ovem
ber 30, 1936, the respondent distributed approximately 207,000 push 
cards. The Commission further finds that his sales of merchandise 
are, and have been, substanHal. 

PAR. 6. The Commission finds that the sale and distribution in 
interstate commerce of merchandise as described above, by means of 
lot or chance, is contrary to public policy. 

CONCLUSION 

. The aforesaid acts and practices of respondent, Henry R. Shapiro, 
Individually and trading as Monarch Fashion Company, are to the 
Prejudice of the public and of respondent's competitors, and consti
tute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, to 
<lefine its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Feueral Trade Commis
s~on upon the amended and supplemental complaint of the Commis
~llon, the answer of the respondent, testimony and other evidence 
taken before Miles J. Furnas, an examiner of the Commission there
tofore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, brief filed herein on behalf of 
Counsel for the Commission (brief of respondent and oral argument 
having been waived), and the Commission having made its findings 
ns to the facts and conclusion that said respondent has violated the 
Provisions of an Act of Congress, approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
Powers and duties, and for other purposes." 

It is ordered, That the respondent, Henry R. Shapiro, individually 
nnd trading as Monarch Fashion Company, his agents, representa
tives, and employees, in connection with the offering for sale, sale, and 
distribution of hosiery, ladies' lingerie, men's shirts, tablecloths, table 
napkins, bedspreads, pillows, blankets, comforters, silverware, pen 
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and pencil sets, and other merchandise in interstate commerce or
in the District of Columbia, do forthwith cease and <lesist from: 

1. Supplying to or placing in the hands of others push cards or 
other similar devices so as to enable such persons to dispose of or sell 
by the use thereof such articles of merchandise; 

2. Mailing, shipping, or transporting to members of the public
push cards or other similar devices so prepared or printed as to 
enable said persons to sell or distribute such merchandise by the use
thereof; 

3. Selling or otherwise disposing of merchandise by the use of 
push cards or other similar devices, or in any manner selling or 
otherwise disposing of such merchandise free of charge or at vary· 
ing prices depending upon lot or chance. 

It is fwrther ordered, That the respondent shall, within 30 days
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist herein
above set forth. 
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IN THE MATTER OF 

UNIVERSITY FORUM, INC., ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8078. Complaint, July 29, 1987 1-Decis-imt, Feb. 8, 1938 

Where a corporation engaged in sale and distribution of 20-volume and 12-
volume sets of books, respectively designated as "University Forum Series" 
and "Effective Speech Series," and represented as respectively adapted for 
advancement of adult education and for self-advancement in rffective
speech-making; second organization engaged as National Association of 
Delta Theta Chi in conducting so-called sorority and in purchase for resale 
to so-called chapters thereof of aforesaid two series; individual engaged 
as owner of aforesaid two corporations in sale of said series and in 
promoting the organization and conduct of said so-called association and 
pretended sorority; and an individual engaged as self-styled grand secre· 
tary of said association and as agent of aforesaid owner individual and 
of aforesaid corporations in the sale. of said series and in the conduct 
of said association or so-called sorority; in substantial competition, as thus 
engaged, in sale of their said books to purchasers In other States an'd in 
the District of Columbia with others likewise engaged in sale and dis
tribution of encyclopedias, treatises, home study, and correspondence school 
courses adapted to and used for self-advancement through adult education 
in commerce among the various States and in the aforesaid District; in 
promoting the sale of aforesaid sets through their pmctice, directly and 
through their agents and representatives, of making contact In different 
cities for the establishment of a chapter of said association and securing 
the agreement of the prospective members, whom they entertained, to pay 
$45.00 initiation or membership fee and other annual dues-

lie-presented, In aforesaid connection, that said association was a legitimate
professional or business women's sorority, and that while prime purpose 
thereof was social, it had certain cultural aspects, and that to further said 
cultural aspects local chapter would be gh·en two sets each of aforesaid 
two series, of which one of each was to remuin at local chapter rooms or 
headquarters and one was to be placed in possession of local chapter's 
educational director, and that members of said national association or 
pretended sorority would receive instruction under direction of a university 
or college professor, facts being said so-called National Association of Delta 
Theta Chi was not a legitimate professional or business women's sorority, 
or sorority in any sense of the word, as generally understood, but outlet 
only for aforesaid publications, and no member thereof, as a result of such 
membership, ever received from college or university professor any fot·m 
of instruction whatsoever, and representations in said respects were untrue; 

With result t11at members and prospective members of said National Association 
of Delta Theta Chi were led into erroneous and mistaken beliefs that they 
were joining legitimate sorority within general meaning of term, and would 
secure other benefits represented, and aforesaid corporations and individuals -----

'Amended. 
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sold memberships therein and aforesaid series to various members of con
suming public in the United States joining purported sorority and pur
chasing said books as a result of such statements, misrepresentations and 
inducements, and trade was unfairly diverted to said corporations and 
individuals from legitimate competitors engaged in sale of encyclopedias, 
treatises, home study, and correspondence school courses and who do not 
misrepresent their products or business status; to the substantial Injury of 
competition in commerce : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. S. Brogdyne Teu, II for .the Commission. 
J.fr. Ha;rvey B. Cox and llfr. 1ViWarn E. Riclwrdson, of Wash

ington, D. C., for respondents. 

AMENDED CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, having reason to believe that University Forum, 
Inc. and The National Association of Delta Theta Chi (corporations), 
and P. E. Guillot and Helen K. Blackstone, individuals, all herein
after designated as respondents, are now and have been using unfair 
methods of competition in commerce as "commerce" is defined in 
said act, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
amended complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. University Forum, Inc. is an Illinois corporation, 
and is now and has been at all times mentioned herein, doing business 
at 1811 Prairie Avenue in the city of Chicago, State of Illinois, and 
Casa Nova Hotel, 354 O'Farrell Street in the city of San Francisco, 
State of California. It is now and has been for more than 1 year 
last past, distributing certain series of books under the trade name 
of "University Forum" and "Effective Speech" series, to individuals 
and organizations for their respective uses in conm1erce as herein 
set out. 

PAR. 2. The National Association of Delta Theta Chi is a Delaware 
corporation, and is now and has been at all times mentioned herein 
doing business at 1811 Prairie Avenue in the city of Chicago, State 
of Illinois, and Casa Nova Hote1,~·354 O'Farrell Street in the city 
of San Francisco, State of California. The respondent, The National 
Association of Delta Theta Chi, is used solely as an outlet for the 
''University Forum" and "Effective Speech" series of books herein· 
before referred to, published, sold, and distributed by the University 
Forum, Inc., respondent herein. Respondent, The National Asso· 
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ciation of Delta Theta Chi, is now and has been at all times men
tioned herein, engaged in the sale and distribution of the afore
mentioned series o.f books published and distributed by the re
spondent, University Forum, Inc., in commerce as herein set out. 

PAR. 3. P. E. Guillot is an individual and the sole owner of the 
corporate respondents, University Forum, Inc. and The National 
Association of Delta Theta Chi, is now and has been at all times 
n1entioned herein doing business at 1811 Prairie A venue in the city 
<>f Chicago, State of Illinois, and Casa Nova Hotel, 354 O'Farrell 
Street in the city of San Francisco, State of California. He is now 
and has been for more than 1 year last past engaged in selling 
"University Forum" and "Effective Speech" series of books to indi
viduals and organizations in commerce as herein set out. He directs 
and controls the sales, policies, and general business operations of 
the corporate respondents. 

PAR. 4. Helen K. lllackstone is an individual representing herself 
as the grand secretary of The National Association of Delta Theta 
Chi, and is an agent for P. E. Guillot, University Forum, Inc., and 
The X ational Association of Delta Theta Chi, and is now and has 
been at all times herein mentioned doing business at 1811 Prairie 
Avenue in the city of Chicago, State of Illinois, and at the Allerton 
Hotel in the city of Chicago, State of Illinois, and at 354 O'Farrell 
Street in the city of San Francisco, State of California. Said re
spondent is now and has been for more than 1 year last past engaged 
in the business of selling '~University Forum" and "Effective Speech" 
series of books to individuals and organizations in commerce as 
herein set out. 

PAR. 5. Said respondents, being engaged in business as aforesaid, 
<>ause said books "University Forum Series" and "Effective Speech 
Series" to be transported from their principal offices and places of 
business in the State of Illinois and in the State of California, to 
purchasers thereof located in other States of the United States and 
in the District of Columbia. There is now and has been for more 
than 1 year last past, a constant current of trade in said books so sold 
and distributed by the respondents in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

PAn. 6. In the course and conduct of their said business respond
ents are now and have been in substantial competition with other 
individuals, firms, and corporations likewise engaged in the business 
of selling and distributing encyclopedias, treatises, home-stndy, and 
correspondence school courses adapted to and used for the self-ad-

1G043lm--39--voL.26----43 
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vancement of adult education in commerce between and among vari~ 
ous States of the United States and in the District of Columbia. 

PAR. 7. Respondents, in the course and conduct of their business as 
detailed in paragraphs 1 and 6 hereof, have made oral and printed 
representations to their customers and prospective customers in the 
various States of the United States regarding the products offered 
for sale by them. These representations made and circulated purport 
to be descriptive of the commodities offered for sale and sold by 
respondents, as follows: 

The respondents herein, and their agents, are engaged in the offer, 
ing for sale and in the selling of the above described "University 
Forum" and "Effective Speech" series of books. The "University 
Forum" series of books is purported to be a 20-volume set of books 
adapted for the advancement of adult education. The "Effective 
Speech" series of books is a 12-volume set of books purported to be 
adapted for self advancement in effective speech making. The said 
respondents merchandise the above referred to and described series of 
books in the following manner : 

Respondents, or their agents and representatives, establish contacts 
in a city where it is their intention to establish an alleged chapter of 
The National Association of Delta Theta Chi. The said respondents, 
directly and through their agents or representatives, represent to the 
prospective members of The National Association of Delta Theta Chi 
that it is a legitimate professional or business woman's sorority; that 
while the prime purpose of. the sorority is social, yet it has certain 
cultural aspects. The prospective members of the proposed chapter 
of The National Association of Delta Theta Chi are entertained at a 
dinner given at one of the leading hotels of that particular city. The 
respondents pay the expenses of the dinner. The prospective mem, 
hers agree to pay a $45 initiation or membership fee, and other 
annual dues. 

In connection with the establishment of an alleged local chapter 
of The National Association of Delta Theta Chi, prospective mem
bers are informed that to further the cultural aspect of the sorority 
hereinbefore referred to, the local chapter will be given two sets 
of the "University Forum" series and two sets of the "Effective 
Speech" series. One set each are to remain at the local chapter 
rooms or headquarters for the use of the members of the sorority, 
the other or second set are to be placed in the possession of the edu
cational director of the local chapter. 

The respondents herein, directly and through their agents, repre
sent to prospective members of The National Association of Delta 
Theta Chi that they will be given instructions under the supervision 
of a college or university professor. 
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In truth and in fact the above set out representations by respond
ents, that The National Association of Delta Theta Chi is a legiti
mate professional or business woman's sorority, are not true. The 
National Association of Delta Theta Chi is only a sham and an 
outlet for the publications described as "University Forum" and 
"Effective Speech" series of books. The National Association of 
Delta Theta Chi is not a sorority in any sense of the word whatso
ever or within the meaning of the term, "sorority," as it is generally 
understood. 

Further, the representations made by respondents that members 
of The National Association of Delta Theta Chi will receive super
vised instruction under a college or university professor are untrue. 
No member of The National Association of Delta Theta Chi has 
ever received in any form whatsoever instructions from a college or 
university professor because of their membership in said sorority. 

PAR. 8. By reason of the foregoing acts, exaggerations and mis
representations, statements, and inducements as herein set forth, 
members and prospective members of The National Association of 
Delta Theta Chi have been led into the erroneous and mista)ren 
belief that they are joining a legitimate sorority, a sorority within 
the general meaning of the term "sorority." 

Further, as a result of the aforesaid acts, exaggerations and mis
representations, statements, and inducements, the respondents have 
sold and are now selling memberships in The National Association 
of Delta Theta Chi, and have sold and are now selling the "Uni
versity Forum" and "Effective Speech" series of books to various 
members and prospective members of the consuming public in the 
United States who have a right to and do rely on the acts, state
ments, representations, and inducements of the respondents, and 
who, as a result of the acts, statements, representations, and induce
ments, have joined and are joining the purported sorority and pur
chase the above referred to series of books. 

PAn. 9. As a result of the foregoing false and misleading state
ments and representations on the part of the respondents, trade has 
been unfairly diverted from legitimate competitors engaged in the 
sale of encyclopedias, treatises, home-study, and correspondence 
school courses. As a consequence thereof, substantial injury has 
been and is being done by respondents to competition in commerce 
between and among the various States of the United States. 

PAR. 10. The aforementioned methods, acts, and practices of the 
respondents are all to the prejudice of the public and of respondents' 
competitors as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
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the intent aml meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on l\Iarch 15, 1937, served its complaint in 
this proceeding upon respondents, University Forum, Inc., a cor
poration, The National Association of Delta Theta Chi, a corporation, 
and P. E. Guillot and Helen K. Blackstone, individually and as offi· 
cers and agents of University Forum, Inc., and The National Associa
tion of Delta Theta Chi, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. 

On July 30, 1937, the Commission served upon respondents, its 
amended complaint. Thereafter the respondents, University Forum, 
Inc., and Helen K. Blackstone and P. E. Guillot, filed their answers 
to the Commission's amended complaint in which answers they u~l
mitted all the material allegations of the complaint to be true and 
stated that they waived hearing on the charges set forth in the said 
amended ~omplaint and that without further evidence or interven
ing procedure, the Commission may issue and serve upon them find
ings as to the facts and conclusion, and an order to cease and desist 
from the violations of law charged in the complaint. 

Subsequent to the filing of said answers to the amended complaint 
the Commission, by order granted the motion of respondent, The 
National Association of Delta Theta Chi, to be allowed to withdraw 
its answer previously filed and to file in lieu thereof a substitute an· 
swer identical to that filed by the other respondents herein, which 
s~bstitute answer was thereafter filed. 

Thereafter the proceeding regularly came on for final hearing be
fore the Commission on the said amended complaint and the answers 
thereto, and the Commission having duly considered the same and 
being now fully advised in the premises finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
facts and conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The University Forum, Inc., is an Illinois corpora
tion organized and doing business under the laws of the State of 
Illinois and having its principal office and place of business at 1811 
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Prairie A venue in the city of Chicago, State of Illinois. It has been 
for more than 2 years last past engaged in the sale and distribution 
of two sets of books known respectively as "University Forum Series" 
and "Effective Speech Series." 

PAR. 2. The National Association of Delta Theta Chi is a Delaware 
corporation organized and doing business under the laws of the State 
of Delaware and having its principal office and place of business at 
1811 Prairie A venue in the city of Chicago, in the State of Illinois. 
It has been for more than 1 year last past engaged in the business 
of conducting a so-called sorority and in the purchase for resale to 
so-called chapters of said organization from University Forum, Inc., 
a certain series of books designated "University Forum Series" and 
''Effective Speech Series." 

PAR. 3. P. E. Guillot is an individual and owner of the corporate 
l'espondents University Forum, Inc., and The National Association of 
Delta Theta Chi Sorority. He is and has been at all times mentionetl 
herein engaged in the business of selling the "University Forum 
Series" and "Effective Speech Series" of books and promoting the 
organization and conducting of respondent, the National Association 
of Delta Theta Chi at 1811 Prairie A venue, in the city of Chicago, 
State of Illinois and Casanova Hotel, 354 O'Farrell Street, in the city 
of San Francisco, State of California. 

Helen K. Blackstone is an individual representing herself as the 
Orand Secretary of The National Association of Delta Theta Chi 
and is an agent for P. E. Guillot, University Forum, Inc., and The 
National Association of Delta Theta Chi. She is now and has been · 
for more than 2 years last past doing business at 1811 Prairie A venue, 
in the city of Chicago, State of Illinois, and at the Allerton Hotel in 
the city of Chicago, State of Illinois, and at 354 O'Farrell Street, in 
the city of San Francisco, State of California. She has been for 
lhore than 2 years last past engaged in the business of selling the 
"University Forum Series" and "Effective Speech Series" of books 
and in organizing and conducting the respondent, The National As
sociation of Delta Theta Chi. 

PAR. 4. The respondents have been engaged in business as afore
said and cause the books, "University Forum Series" and "Effective 
Speech Series" when sold, to be transported from their principal 
offices and places of business in the States of Illinois and California, 
to purchasers thereof located in other States of the United States 
and in the District of Columbia. There is now, and has been for 
more than 1 year last past, a course of trade in said books so sold 
and distributed by the respondents in commerce between and among 
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the various States of the United States and in the District of 
Columbia. 

PAR. 5. In the course and conduct of their business, respondents 
are now and have been in substantial competition with other individ
uals, firms, and corporations likewise engaged in the business of sell
ing and distributing encyclopedias, treatises, home study, and cor
respondence school courses adapted to and used for self-advancement 
through adult education in commerce between and ainong the various 
States of the United States and in the District of Columbia. 

PAn. 6. Respondents have made representations to their customers 
and prospective customers in the various States of the United States 
regarding the products offered for sale by them. These representa
tions made and circulated purport to be descriptive of the commodi
ties offered for sale and sold by respondents. These representations 
were, and are, made in the following manner; 

The respondents and their agents are engaged in the offering for 
sale and in the sale of "University Forum Series" and "Effective 
Speech Series" of books. University Forum Series of books is rep
resented to be a 20-volume set of books adapted for the advancement 
of adult education. The Effective Speech Series of books is a 12-
volume set of books represented to be adapted for self-advancement 
in effective speech-making. 

The respondents, directly and through their agents and represent
atives, establish contact in the city where it is their intention to e~tab
lish a chapter of The National Association of Delta Theta Chi. The 
respondents, directly and through their agents or representatives, rep
resent to the prospective members of The National Association of 
Delta Theta Chi that it is a legitimate professional or business 
women's sorority; that while the prime purpose of the sorority is 
social, yet it has certain cultural aspects. The prospective members 
of the proposed chapter of The National Association of Delta Theta 
Chi are entertained at a dinner. The respondents pay the expenses 
of dinner, the prospective members agree to pay a $45.00 initiation or 
membership fee, and other annual dues. 

In connection with the establishment of a local chapter of The 
National Association of Delta Theta Chi, prospective members are 
informed that to further the cultural aspects of the sorority, the 
local chapter will be given two sets of the University Forum Series 
and two sets o£ the Effective Speech Series of books. One set each 
are to remain at the local chapter rooms or headquarters for the use 
o£ the members of the sorority, while the other or second set a,re to 
be placed in the possession of the educational director of the local 
chapter. 
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The respondents, directly and through their agents, represent to 
prospective members of The National Association of Delta Theta 
Chi that they will be given instructions under the supervision of a 
college or university professor. 

All of the above set out representations by respondents to the 
effect that The National Association of Delta Theta Chi is a legiti
mate professional or business women's sorority are not true. The 
National Association of Delta Theta Chi is only an outlet for the 
publications described as University Forum Series and Effective 
Speech Series of books. The N a tiona] Association of Delta Theta 
Chi is not a sorority in any sense of the word whatsoever or within 
the meaning of the term "sorority" as it is generally understood. 

The representations made by :respondents that members of The 
National Association of Delta Theta Chi will receive supervised in
struction under a college or university professor are not true. No 
member of The National Association of Delta Theta Chi has ever 
received from a college or university professor any form of instruc
tion whatsoever, as a result of their membership in the so-called 
sorority. 

PAn. 7. By the use of the foregoing misrepresentations, statements 
and inducements as set forth herein, members and prospective mem
bers of The National Association of Delta Theta Chi have been led 
into the erroneous and mistaken beliefs that they are joining a legiti
Inate sorority, within the general meaning of the term "sorority," 
and will secure the other benefits represented. 

The respondents have sold, and are now selling, memberships in 
The National Association of Delta Theta Chi, and have sold and are 
now selling the University Forum Series and the Effective Speech 
Series of books to various members of the consuming public in the 
United States, who, as a result of the statements, misrepresentations, 
and inducements aforesaid, made by respondents, have joined and are 
joining the purported sorority and are purchasing the books herein 
'described. 

PAR. 8. As a result of the false a,nd misleading statements and rep· 
resentations herein set out on the part of the respondents, trade has 
been unfairly diverted to respondents from legitimate competitors 
engaged in the sale of encyclopedias, treatises, home study, and cor
respondence school courses who do not misrepresent their product or 
business status. As a consequence thereof, substantial injury has 
been and is being done by respondents to competition in commerce 
between and among the various States of the United States and in 
the District of Columbia. 
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CONCLUSION 

The aforesaid acts and practices of the respondents, University 
Forum, Inc., a corporation, The National Association of Delta Theta 
Chi, a corporation, and P. E. Guillot and Helen K. Blackstone, incli
vidually and as officers and agents of University Forum, Inc., and 
The National Association of Delta Theta Chi, are to the prejudiee 
and injury of the public and of respondents' eompetitors and consti
tute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress approved September 
26, 1914, entitled "An Act to ereate a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the amended eomplaint of the Commission and the answers 
thereto, in which answers respondents admit all the material allegations 
of the complaint to be true, and state that they waive hearing on the 
charges set forth in said complaint and consent that, without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon them findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in the
amended complaint, and the Commission having made its findings as 
to the facts and conclusion, that said respondents have violated the 
provisions of an Act of Congress approved September 26, 1914, en· 
titled "An Act to create a Federal Trade Commission, to define its. 
powers and duties, and for other purposes." 

It is ordered, That the respondents, University Forum, Inc., a cor
poration, and The National Association .of Delta Theta Chi, a corpora· 
tion, their respective officers, representatives, agents, and employees, 
and P. E. Guillot, and Helen K. Blackstone, individually, and as 
officers and agents of University Forum, Inc., and The National Asso
ciation of Delta Theta Chi, in connection with the offering for sale and 
distribution of books in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from directly or in any other· 
manner: 

1. Representing that The National Association of Delta Theta Chi 
is a business woman's sorority or is a sorority within the generally 
understood meaning of the term "sorority." 

2. Representing that the books sold and distributed by University 
Forum, Inc., are essential and necessary for the conduct of the said 
so-called sorority. 
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3. Representing that members of The National Association of Delta 
Theta Chi will receive instruction under the direction of a university 
()r college professor. 

4. Representing that The National Association of Delta Theta Chi 
:and University Forum, Inc., are other than book selling and distrib
uting organizations. 

5. Representing that any number of sets of the books sold by Univer
-sity Forum, Inc., will be given free or without additional cost to each 
oeha pter of The National Association of Delta Theta Chi. 

6. Representing that the "University Forum" and "Effective Speech" 
seril's of books are adapted to self help adult education. 

It is f'urther ordered, That the respondents shall within 60 days after 
-service upon them of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with this order. 
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IN THE MATTER OF 

ROYAL LOTUS CORPORATION 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 325~. Complaint, Oct. M, 1931-Declsion, Feb. 5, 1938 

Where a corporation engaged in manufacture, sale, and distribution of its 
"Royal Lotus" hair preparation, and of its "Creme Royale" and "Creme 
Helies" line of cosmetics to purchasers at various points in other States and 
in the District of Columbia, in substantial competition with those likewise 
engaged in distribution and sale of similar preparations for treatment of the 
hair and skin, in commerce among the various States and in said District; in 
advertising its said products in newspapers of general circulation throughout 
the United States, and through advertising folders and literature similarly 
circulated to customers and prospective customers-

(a) Represented that said "Royal Lotus" preparation was "in no sense a hair 
dye" and restored "true, natural color" and was "absolutely harmless," and 
prevented hair diseases and stopped and overcame falling hair, and was a 
corrective or cure for dandruff, itching scalp, dry hair, and alopecia, and pre
served and grew hair, facts being it was a dye, imparted artificial color to 
hair, would not restore faded, streaked, or gray hair to its natural color or 
bring back natural color of hair of whatever type, shade, or color, and it did 
not stop or overcome falling hair, was not positive corrective for dandrutr 
and itching scalp, or absolutely harmless, and did not accomplish other results 
as above claimed or correct "dry hair"; and 

(b) Represented, as aforesaid, that its said "Creme Royale" and "Creme Belies" 
preparations would penetrate the outer epidermis of the skin so as to reach 
and benefit the lower fleshy layers thereof and have beneficial effect in 
renovating the skin, counteracting and overcoming blemishes, lines, wrinkles, 
blackheads, sunburn, enlarged pores, and impurities, through such statements 
as "* • • because of its very nature • • • penetrates the outer 
layers of the skin and reaches within," and "* • • it is behind the skiD 
that Creme Royale does its best work," and "* • • aids the growing 
tissues and encourages the living cells," and "* • • clears and rejuve
nates the skin. Removes wrinkles, transforms the complexion. Keeps skiD 
fresh, soft, and velvety," etc., facts being said preparations did not renovate 
skin nor penetrate to lower fleshy layers thereof or benefit skin and assist 
nature counteract causes of blemished skin, did not prevent lines and 
wrinkle~, etc., as above claimed and indicated, and representations made 
with respect to beneficial value of Its aforesaid preparations were misleading; 

With tendency and capacity to mislead a substantial portion of purchasing publiC 
Into erroneous belief that all such representations were true, and with result 
that a number of the consuming public, as direct consequence of mistaken 
and erroneous beliefs induced by its advertisements and misrepresentations, 
purchased substantial volume of Its said products, and trade was unfairlY 
diverted to lt from those likewise engaged in preparation and sale of bair 
preparations and cosmetics and who truthfully advertise the same; to tbe 
substantial injury of competition in commerce: 
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1I eZd, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. George Foulkes for the Commission. 
Amend & Amend, of New York City, for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Royal Lotus 
Corporation, a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
"commerce" is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public in
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

PAnAGRAPH 1. Respondent, Royal Lotus Corporation, is a corpora
tion organized, existing, and doing business under the laws of the 
State of New Jersey, with its principal office and place of business 
located at 13 Ackerman Avenue, Ramsey, N.J. Respondent is now, 
and has been for some time, engaged in the business of manufacturing 
and distributing in commerce, as herein set out, a hair preparation 
designated "Royal Lotus," and a line of cosmetics designated "Creme 
Royale" and "Creme Relies." 

PAR. 2. Said respondent, being engaged in business as aforesaid, 
causes said products, when sold, to be transported from its office and 
place of business in the State of New Jersey to purchasers thereof 
located at various points in States of the United States other than the 
State from which such shipments are made. Respondent now main
tains a constant current of trade in commerce in said products manu
factured, distributed, and sold by it between and among the various 
States of the United States and in the District of Columbia. 

PAR. 3. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other corpora
tions and with individuals and firms likewise engaged in the business 
of distributing and selling hair preparations and cosmetics and kindred 
Preparations for treatment of the hair and skin in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

PAR. 4. In the course and operation of its business and for the pur
Pose of inducinO' individuals to purchase the preparation "Royal 
Lotus," responde~t has caused advertisements to be inserted in news
Papers of general circulation throughout the United States, and has 
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printed and circulated throughout the various States to customers and 
prospective customers advertising folders and literature. Certain 
Advertising matter used by the respondent in representing the efficacy 
of Royal Lotus is herein set out, as illustrative of respondent's repre
sentations, but is not all-inclusive. Such advertisements are as 
follows: 

GROW HEALTHY, LUXURIANT, BEWITCHING HAIR 

!<'ather Lepetitjean's marvelous French discoveries now yours. 
This astonishing Regenerateuer restores true, natural color, beautifies, pre

serves and grows hair-prevents all hair diseases-owrcomes falling hair, 
dandruO', itching scall}-remedies and prevents brittleness of permanPnts with
out affecting wave. Royal Lotus Is ubsolutely harmless-truly a miracle of 
rare herbs. Not a dye. 

Royal Lotus is in no sense a hair dye and len ves no stains on scalp or linen. 
It is an unadulternted, pure hygienic product-a positive corrective for 

dandruff, scurf and itching, and an unfulling restorative of the natural color 
to the hair. It also strengthens the scalp and stops falling hair, and generallY 
cures alopecia (baldness). 

Not only rejuvenates the color of the hair, but also has an added and almost 
miraculous bonus-it rn:otects and helps to grow hair. 

In all of its advertising literature, respondent represents, tht·ough 
statements and representations herein set out and through state
ments of similar import and effect, that its product designated 
"Royal Lotus": (1) ·wm restore faded, streaked, or gray hair to 
its natural color or will reproduce or bring back the natural color 
of such hair of whatever type, shade or color; (2) is not a dye and 
does not impart an artificial color to the hair; (3) stops or over
comes falling hair and is a positive corrective for dandruff and itch
ing scalp, and generally cures alopecia; ( 4) is absolutely harmless; 
and ( 5) preserves and grows hair and prevents all hair diseases, 
and corrects "Dry Hair." 

PAR. 5. The representations made by respondent with respect to 
the efficacy of its product designated "Royal Lotus" are grossly 
exaggerated, false, misleading, and untrue. In truth and in fact, 
said "Royal Lotus" will not restore faded, streaked, or gray hair 
to its natural color, and will not reproduce or bring back the natural 
color of hair of whatever type, shade, or color. Said preparation 
is a dye and imparts an artificial color to the hair. Royal Lotus 
does not stop or overcome falling hair and is not a positive correc
tive for dandruff and itching scalp and does not cure alopecia. Said 
preparation is not absolutely harmless and does not preserve and 
grow hair and prevent all hair diseases. Royal Lotus does not cor
rect "Dry Hair." 

PAR. 6. Further in the course and operation of its business, re
spondent manufactures and sells a line of cosmetics designated 
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"Creme Royale" and "Creme Helies," and in order to induce indi
viduals to purchase said cosmetics, respondent has caused advertise
ments to be inserted in newspapers of general circulation through
out the United States, and has printed and circulated throughout 
the various States to customers and prospective customers advertis
ing folders and literature. Certain advertising matter used by re
spondent in representing the beneficial value of "Creme Royale" and 
"Creme Helies" is herein set out as illustrative of respondent's rep
resentations, but is not all-indusive. Said advertisements are as 
follows: 

CREME BELIES clears and rejuvenates the skin. Removes wrinklf's, trons
forms the complexion. Keeps skin fresh, soft and velvety, 

Creme Helies • • • keeps the skin free from those impurities which, 
after all, usually cause poor complexions. 

Fine lilws, wrinkles, sunburn, enlarged pores, tender, Irritated skin can nll 
be guarded against by the use of Creme Helies. 

CrPme Royale • * * because of its very nature • • • penetrates the 
outez· layers of the skin and reaches within. 

" * • it is behind the skin that Creme Royale does its best work. 
Fine lines, wriuldes, sunburn, the harmful effects of wind and sun, dust, and 

chemi(·als in the air, enlarged pores, bla('kheads, tender, irritated skin-all 
the;:p C"lln he hugely negntived hy the protective qualities of Cre!lle Royale. 

Cn'me Royale • * "' penetrates the outer portion~'~, soothing and soften
ing them and • • • aids the growing tissues and encourages the living 
cells. 

In all of its advertising literature, respondent represents through 
statl.'ments and rl.'presentations herein set out and through statements 
of similar import and effect that its cosmetics designate.d "Creme 
noyale" and "Creme Helies": (1) Renovate and tone the skin; (2) 
Penetrate to the lower fleshy layers of the skin; (3) benefit the skin 
tremendously and assist nature to counteract the causes of blemished 
~kin; ( 4) prevent lines and wrinkles; ( 5) keep the skin free from 
1111purities; and (6) protect the skin against enlarged pores, black
heads, and sunburn. 

PAR. 7. The aforesaid representations made by respondent with 
respect to the beneficial value of its cosmetics are grossly exag
gerated, false, misleading, and untrue. 

In truth and in fact, said cosmetics do not renovate and tone the 
Eikin, nor do they penetrate to the lower fleshy layers of the skin. 
Creme Royale and Creme Helies do not benefit the skin and assist 
nature to counteract the causes of blemished skin. Said cosmeties 
?o not prevent lines and wrinkles and do not keep the skin free from 
Impurities. They do not protect the skin against enlarged pore~1 
blackheads, and sunburn. 
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PAR. 8. Each and all of the false and misleading statements and 
misrepresentations made by respondent, as hereinabove set forth, in 
its advertising in newspapers, pamphlets, and other advertising liter
ature, in offering for sale and selling its products, had, and now has, 
a tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that all of said 
representations are true. Further, as a direct consequence of the 
mistaken and erroneous beliefs induced by the advertisements and 
misrepresentations of respondent, as hereinabove enumerated, anum
ber of the consuming public purchase a substantial volume of re
spondnt's products. As a result, trade has been unfairly diverted to 
respondent from corporations, firms, and partnerships likewise en· 
gaged in the preparation and selling of hai[' preparations and cos· 
metics, who truthfully advertise their products. As a consequence 
thereof, substantial injury has been done and is now being done by 
respondent to competition in commerce among and between the vari· 
ous States of the United States and in the District of Columbia. 

PAR. 9. The above and foregoing acts, practices, and representa· 
tions of the respondent have been, and are, all to the prejudice of the 
public and respondent's competitors, and are unfair methods of com· 
petition in interstate commerce within the intent and meaning of an 
Act of Congress, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for othe[' purposes," 
approved September 26, 1914. 

REPORT, FINDINGs AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on October 25, 1937, issued and, on Octo
ber 26, 1937, served its complaint in this proceeding upon respondent, 
Royal Lotus Corporation, a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the provi· 
sions of sai.d act. On January 24, 1938, the respondent filed a substi· 
tute answer, in which answer it admitted all the material allegations 
of the complaint to be true, and stated that it waived hearing on the 
charges set forth in the complaint and that, without further evidence 
or intervening procedure, the Commission might issue and serve upon 
it findings as to the facts and conclusion, and an order to cease and 
desist from the violations of law charged in the complaint. There· 
after the proceeding regularly came on for final hearing before the 
Commission on the said complaint, and the answer thereto, and the 
Commission having duly considered the same, and being now fully 
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advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Royal Lotus Corporation, is a corpora
tion organized, existing, and doing business under the laws of the 
State of New Jersey, with its principal office and place of business 
located at 13 Ackerman Avenue, Ramsey, N.J. Respondent is now, 
and has been for some time, engaged in the business of manufactur
ing, selling, and distributing a hair preparation designated "Royal 
Lotus," and a line of cosmetics designated "Creme Royale" and 
"Creme Relies." 

PAR. 2. Said respondent, being engaged in business as aforesaid, 
causes said products, when sold, to be transported from its place of 
business in the State of New Jersey to purchasers thereof located at 
Various points in States of the United States other than the State of 
New Jersey, and in the District of Columbia. Respondent now 
:maintains a constant current of trade in commerce in said products 
:manufactured, distributed, and sold by it between and among the 
Various States of the United States and in the District of Columbia. 

PAR. 3. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other corpora
tions and with individuals and firms likewise engaged in the business 
Qf distributing and selling hair preparations and cosmetics and kin
dred preparations for treatment of the hair and skin in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

PAR. 4. In the course and operation of its business and for the 
Purpose of inducing individuals to purchase the preparation "Royal 
Lotus," respondent has caused advertisements to be inserted in news
papers of general circulation throughout the United States, and has 
Printed and circulated throughout the various States to customers 
and prospective customers advertising folders and literature. Among 
others of similar import, the following statements are made in said 
advertisements concerning the efficacy of the preparation "Royal 
Lotus," in treating the hair and scalp: 

GROW HEALTHY, LUXURIANT, BEWITCHING HAIR 

Father Lepetitjean•s marvelous French discoveries now yours. 
This astonishing Regenerateuer restores true, natural color, beautifies, pre

serves and grows hair-prevents hair diseases--overcomes falling hair, dan
drufl', itching scalp-remedies and prevents brittleness of permanents without 
affecting wave. Royal Lotus is absolutely harmless-truly a miracle of rare 
herbs. Not a dye. 
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Royal Lotus is in no sense a hair dye and leaves no stains on scalp or
linen. 

It is an unadulterated, pure hygienic product-a positive corrective for dan
drut!', scurf and itching, and an unfailing restorative of the natural color to
the hair. It also strengthens the scalp and stops falling hair, and generally
cures alopecia (baldness) . 

Not only rejuvenates the color of the hair, but also has an added and almost 
miraculous bonus-it protects and helps to grow hair. 

In all of its advertising lirorature, respondent represents, through .. 
statements and representations herein set out and through statements 
of similar import and effect, that its product designated "Royal 
Lotus": (1) Will restore faded, streaked, or gray hair to its natural 
color or will reproduce or bring back the natural color of such hair 
of whatever type, shade or color; (2) is not a dye and does not 
impart an artificial color to the hair; (3) stops or overcomes falling 
hair and is a positive corrective for dandruff and itching scalp, and 
generally cures alopecia; ( 4) is absolutely harmless; and ( 5) pre
serves and grows hair and prevents all hair diseases, and corrects 
"dry hair." 

PAR. 5. The representations made by respondent with respect to 
the efficacy of its product designated "Royal Lotus" are misleading. 
In truth and in fact, said "Royal Lotus" will not restore facledr 
streaked, or gray hair to its natural color, and will not reproduce 
or bring back the natural color of hair of whatever type, shade, or 
color. Said preparation is a dye and imparts an artificial color to 
the hair. Royal Lotus does not stop or overcome falling hair and 
is not a positive corrective for dandruff and itching scalp and does 
not cure alopecia. Said preparation is not absolutely harmless and 
does not preserve and grow hair and prevent all hair diseases. Ro:ral 
Lotus does not correct "dry hair." 

PAR. 6. Respondent manufactures and sells a line of cosmetics 
clesignated "Creme Royale" and "Creme Relies," and in order to in
duce individuals to purchase said cosmetics, respondent has caused 
advertisements to be inserted in newspapers of general circulation 
throughout the United States, and has printed and circulaterl 
throughout the various States to customers and prospective customers 
adv~>rtising folders and literature. Among others of similar importr 
the following statements are made in said advertisements concern
ing the benefits to be obtained £rom using said preparations "Creme 
Royale" and "Creme Relies": 

CREME RELIES clears and rejuvenates the skin. Removes wrinkles. 
transforms the complexion. Keeps skin fresh, soft and velvety. 

Creme Relies • • • keeps the skin free from those impurities which. after 
all, usually cause poor complexions. 
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Fine lines, wrinkles, sunburn, enlarged pores, tender, irritated ~kin can all 
be guarded against by the use of Creme Helies. 

Creme Royale • • • because of its very nature • • • penetrates the 
outer layers of the skin and reaches within. 

• "' * it is behind the skin thnt Creme Royale does its best work. 
Fine lines, wrinkles, sunburn, the hal'lnful effe(·ts of wind and sun, dust and 

<:hemicals In the air, enlarged pores, blackheads, tender, Irritated skin-all 
of these cnn be largely negatived by the protective qualities of Creme Royale. 

Ct·eme Ro~·ale * * • penetrates the outer portions, soothing and softening 
them and * • • aids the growing tissues and encourages the living cells. 

In all of its advertising literature, respondent represents through 
statements and representations herein set out and through statements 
of similar· import and effect that its cosmetics designated "Creme 
Royale" and "Creme Relies": (1) Renovate and tone the skin; (2) 
penetrate to the lower fleshy layers of the skin; (3) benefit the skin 
tremendously and assist nature to counteract the causes of blemished 
skin; ( 4) prevent Jines and wrinkles; ( 5) keep the skin free from 
impurities; and (6) protect the skin against enlarged pores, black
heads and sunburn. 

PAR. 7. The representations made by respondent with respect to 
the benefici!ll value of its preparations "Creme Royale" and "Creme 
IIelies," are misleading. 

In truth and in fact, said preparations do not renovate the skin, 
!lor do they penetrate to the lower fleshy layers of the skin. Creme 
Royale and Creme Relies do not benefit the skin and assist nature to 
counteract the causes of blemished skin. Said cosmetics do not pre
Vent lines and wrinkles and do not keep the skin free from impuri
ties. They do not protect the skin against enlarged pores, black
heads, and sunburn. 

PAR. 8. The acts and practices of the respondent as hereinabove 
set forth, in using said false representations in its advertising in 
newspapers, pamphlets, and other advertising literature, in offering 
for sale and selling its products, as above set forth, had, and now 
have, the tendency and capacity to mislead a substantial portion of 
the purchasing public into the erroneous belief that all of said 
representations are true. Further, as a direct consequence of the 
mistaken and erroneous beliefs induced by the advertisements and 
lnisn•presentations of respondent, as hereinabove enumerated, a num
ber of the consuming public purchase a substantial volume of re
spondent's products. As a result, trade has been unfairly diverted 
to respondent from corporations, firms, and partnerships likewise 
engaged in the preparation and selling of hair preparations and 
cosmetics, who truthfully advertise their products. As a consequence 
thereof, substantial injury has been done and is now being done by 

160451m--39--VOL.26----44 
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respondent to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Royal Lotus 
Corporation, a corporation, are to the prejudice of the public and of 
respondent's competitors and constitute unfair methods of compe
tition in commerce within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE .AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the substitute 
answer filed herein on January 24, 1938, by respondent admitting 
all of the material allegations of the complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That the respondent, Royal Lotus Corporation, a 
corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of cos
metic and toilet preparations now designated as "Royal Lotus," 
"Creme Royale," and "Creme Helies," or any other products of sub
stantially the same ingredients sold under those names, or under any 
other name, in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing: 

1. That the preparation now designated as "Royal Lotus" (a) is 
not a dye and does not impart an artificial color to the hair, and that 
it will restore, reproduce, or bring back the natural color of hair 
of any type, shade, or color which has become faded, streaked, or 
gray; (b) is harmless and prevents all hair diseases, stops or over
comes falling hair, and is a corrective or cure for dandruff, itching 
scalp, "dry hair," and alopecia, and preserves and grows hair. 

2. That the preparations now designated as "Creme Royale" or 
"Creme Helies" will penetrate the outer epidermis of the skin so as 
to reach and benefit the lower fleshy layers of the skin, or so as to have 
any beneficial value in renovating the skiri, counteracting, or over-
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eoming blemishes, lines, wrinkles, blackheads, sunburn, enlarged 
pores, and impurities; 
and from making any other representations of similar tenor or 
import. 

It is hereby further ordered, That the said respondent shall, within 
60 days from the date of the service upon it of this order, file with 
this Commission a report in writing setting forth the manner and 
form in which it has complied with this order. 
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IN THE MATTER OF 

MAX SCHREIBER, PHILIP \V. SIMONS, AND WILLIAM. 
KLOMPUS, INDIVIDUALLY, AND TRADING AS DE LUXE 
MANUFACTURING COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIOX 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2294. Complaint, Feb. 7, 1935-Decision, Ff:b. 9, 1938 

Where three partners engaged In sale and distribution of radio receiving sets and 
other articles of merchandise to purchaHers in practically all the States and 
in the District of Columbia, in soliciting sale thereof-

Furnished and sent, in response to Its advertisements for agents and rept·esenta
tlves in periodicals of general circulation, sample pull cards, order blanks. 
descriptive literature, and advertisements depicting merchandise thus being: 
offered, and circulars describing their said plan of selling such merchandise 
and of allotting same as prizes to operators of such cards, undet· plan by 
which chance purchaser paid for chance varying amount, or nothing, depend
ent upon number disclosed under various tabs of aforesaid cards, and 
received radio, or nothing, dependent upon success or failure in selP<>ting 
feminine name corresponding to that concealed under card's seal depictiug 
such instrument, and therpby placed In the hands of other!'! means of con
ducting lotteries, games of chance, or gift enterprises in distributiou of their 
products, with knowledge and intent that said cards had bt>en, were, and 
would be used In sale and distribution of their Raid merchandise to public by 
lot or chance, contrary to public policy, and in competition with many who 
were opposed to use of such cards in sale and distribution of their prodtwts 
and refrained from furnishing same ; 

With result that sale of similar and like merchandise by such competitors was 
thereby injuriously affected, and trade was diverted from them to said part
ners by reason of said furnishing of such cards or like devices, and there was 
a restraint upon and detriment to the freedom of fair and legitimate compe
tition, and with tendency and capacity unfairly to divert such trade, as 
aforesaid; to the prejudice and injury of the public and competitors: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before llfr.llfiles J. Furnas, trial examiner. 
llfr. Henry 0. Lank for the Commission. 
Nash & Donnelly, of Chicago, III., for respondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, having reason to believe that Max Schreiber, 
Philip W. Simons, and William Klompus, individually and as copart-
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ners trading under the name and style of DeLuxe Manufacturing 
Company, hereinafter referred to as respondents, have been and are 
using unfair methods of competition in commerce, as "commerce" is 
defined in said act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public inter
-est, hereby issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH 1. Respondents are individuals doing business as a co
partnership under the name and style of DeLuxe Manufacturing Com
pany, with their principal office and place of business in the city of 
·Chicago, State of Illinois. Respondents are now and for more than 1 
.:rear last past have been engaged in selling radio-receiving instruments 
to wholesale and retail dealers located in various States of the United 
States. TI1ey cause said merchandise, when sold, to be transported 
from their principal place of business in the State of Illinois to pur
-chasers thereof in other States of the United States and in the District 
-of Columbia at their respective places of business, and there is now and 
has been for more than 1 year a course of trade and commerce by said 
J·espondents in such merchandise between and among different States 
-of the United States and the District of Columbia. In the courSe and 
-conduct of said business respondents are in competition with other 
partnerships, individuals, and corporations engaged in the sale and 
·<listribution of radio receiving instruments in commerce between and 
~mong various States of the United States and within the District of 
Columbia. 

PAR. 2. In the course and conduct of their business as described in 
paragraph 1 hereof the respondents have been and are now soliciting 
the sale of and selling said radio receiving instruments by means of 
.adn~rtisements inserted in periodical publications having an interstate 
-circulation. These advertisements solicit salesmen for the sale of said 
l'adio receiving instruments. Among such advertisements is one in
.sert-Rd in the Specialty Salesman Magaz.ine for the month of January 
1935, reading in part as follows: 

lllake up to $150 weekly giving away free automobile radios and home 
set~. • • • ·with our new unique "punch sales card plan," the only one 
(lf Its kind in the country, you actually give away free fine automobile l'adios 
and heautiful ultra-modern home sets. 

In another advertisement inserted in the same magazine in the June 
1V34, issue appears, among others, the following representation: 

Who else wants up to $150 weekly giving away free radios? Automobile 
and home set radios actually given away absolutely free with a most sensa· 
tiona] unique punch sales card plan. 
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Said advertisements are false, misleading, and deceptive and have 
the capacity and tendency to mislead and deceive prospective sales
men. In truth and in fact the respondents do not give away radio
receiving instruments free but receive the full wholesale value thereof 
for all instruments distributed by them, and their agents do not 
regularly make $150 weekly. Such earnings are the exception and are 
unusual and are not the usual result to be expected in distributing 
the respondents' merchandise. The said plan and method of sale is 
not sensational nor unique and is not new. 

PAR. 3. The use by respondents of the above-quoted advertisements 
and advertisements of like nature and to the same effect are unfair 
to manufacturers and distributors manufacturing and distributing 
radio-receiving instruments who do not use the same or similar false 
and misleading representations in soliciting representatives to sell 
their product. 

By reason of the said false and misleading advertisements, agents 
are thus induced and persuaded into representing the respondents 
and in soliciting the sale of and selling respondents' products, all 
to the injury of the public and respondents' competitors. 

PAR. 4. In the course and conduct of their business as described 
in paragraph 1 hereof the respondents have been and are now solicit
ing the sale of and selling and transporting in commerce to retail 
dealers in various States of the United States radio-receiving instru
ments and in the sale and distribution of said radio-receiving instru
ments respondents have furnished various devices and plans of mer
chandising which involve the operation of gift enterprises or lottery 
schemes and said radio-receiving instruments are distributed to the 
ultimate consumers thereof wholly by lot or chance. Said devices 
or _plans of merchandising consist of a variety of push cards, the use 
of which by retail dealers in connection with the sale and delivery 
to the purchasing public of respondents' said radio-receiving instru
ments and the method or plan suggested by respondents was and is 
substantially as follows: 

The said push cards consist of a booklet containing 110 girls' names 
and concealed under each name is a number; also, under a master 
seal there is a name corresponding to one of the 110 names. Prospec
tive purchasers select one of the names and remove· the same, dis
closing the number thereunder. Numbers from 1 to 35 pay in cents 
the amount of such number. Persons selecting numbers over 35 
pay 35 cents for the privilege of selecting one of the name~. The push 
card bears a legend informing the prospective purchaser that the 
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persons selecting a few of the numbers will receive the same free. 
For illustration: 

TEN FREE NUMBERS. NUMBERS 2-3-
4-5--6-7-8-!}---10---11 

ARE FREE 

'When all the names have been purchased the master seal is removed 
and the person selecting the name corresponding to the name under 
the master seal receives a radio-receiving instrument without further 
charge and the salesman, agent, representative, or retail dealer solicit
ing purchasers of chances as above described also receives a radio
receiving instrument without further charge or additional services. 
The numbers under the names are concealed from the prospective 
purchasers and they do not know how much they will have to pay 
for the privilege of selecting one of the names, or whether the same 
will be obtained free of charge, until the selection has been made and 
the name removed. Also, the name under the master seal is con
cealed from the prospective purchasers until all the names have been 
selected, and the customers or purchasers do not know what they will 
receive for their money, if anything, until after the masteJ;" seal 
has been removed. Those customers selecting names which do not 
correspond to the name under the master seal receive nothing but 
the privilege of making a selection for the money which they pay. 

The purchasing public are thus induced and persuaded into pur
chasing pushes from said card in the hope that they may select the 
prize-winning name and thus obtain the radio-receiving instrument 
free of charge or for a sum of money not in excess of 35 cents. Radio
receiving instruments are thus distributed to the purchasing public 
wholly by lot or chance. 

The respondents occasionally sell and distribute other articles of 
111erchandise by the method above described but the sale and dis
tribution of radio-receiving instruments constitute the major portion 
of their business. 

PAR. 5. The aforesaid agents, representatives, salesmen, and retail 
dealers of the respondents expose said radio-receiving instruments in 
connection with the aforesaid push cards and sell pushes to the pur
chasing public in accordance with the aforesaid plan whereby the 
said radio-receiving instruments are distributed to the purchasers 
of pushes from the said cards wholly by lot or chance. Respondents 
thus supply to and place in the hands of others the means of con
ducting lotteries in the distribution of its radio-receiving instruments, 
in accordance with the sales plan hereinabove set forth, as a means 
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of inducing the consuming public to purchase pushes from said cards 
in an effort to procure respondents' radio-receiving instruments in 
preference to purchasing the same from respondents' competitors. 

PAR. 6. The sale and distribution of radio-receiving instruments to 
the purchasing public as above alleged involves a game of chance or 
the sale of a chance to procure such artides of merchandise in the 
manner alleged. Such game of chance and the sale of such chance 
to procure such articles of merchandise in the manner alleged are 
contrary to the established public policy of the several States of the 
United States and the District of Columbia and of the Government 
of the United States, and in many of the States of the United States 
are contrary to local criminal statutes. 

By reason of said facts, many persons, firms, and corporations who 
sell and distribute such merchandise in competition with the respond
ents as above alleged are unwilling to furnish push cards or to offer 
for sale or sell their merchandise in connection with such lotteries 
or gaming devices, and such competitors refrain therefrom. 

PAR. 7. l\fany dealers in and ultimate consumers of such merchan
dise are attracted by respondents' said methods and by the element 
of chance involved in the sale thereof in the manner above described 
and are thereby induced to purchase such merchandise in preference 
to merchandise offered for sale by competitors of respondents who do 
not use the same or equivalent methods. Many dealers in such mer
chandise are induced to purchase the same so offered for sale and 
sold by respondent in preference to all other similar merchandise 
because said ultimate consumers thereof give preference to respond
ents' merchandise on account o£ the game of chance so involved in 
the sale thereof. 

~espondents' sales plan as mentioned above tends to and does in
duce many of the consuming public to purchase respondents' merchan
dise in preference to the merchandise of respondents' competitors 
because of the chance of obtaining one of said radio-receiving instru
ments free of charge or at a price not exceeding 35 cents rather than 
at the nominal retail price of the same, which is many times greater 
than 35 cents. 

PAR. 8. The use of said method by respondents has a tendency and 
capacity unfairly and because of said game of chance alone to divert 
to respondents trade and custom from their competitors who do not 
use the same or equivalent methods; to exclude from said trade all 
competitors who are unwilling to and who do not use the same or 
equivalent methods; to lessen competition in said trade and to tend 
to create a monopoly of said trade in respondents and such other 
distributors as use the same or equivalent methods and to deprive the 
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purchasing public of the benefit of free competition in said trade. 
The use of said method by respondents has the tendency and capacity 
unfairly to eliminate from said trade all actual competitors, and to 
exclude therefrom all potential competitors, who do not adopt or use 
said method or equivalent methods that are contrary to public policy 
and to criminal statutes as above alleged. Many of said competitors 
of respondents are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win a 
radio-receiving instrument by chance, because such methods are con
trary to public policy or to the criminal statutes of certain of the 
States of the United States or because they are of the opinion that 
such methods are detrimentar"to the merchandising business or are 
detrimental to public morals and to the morals of the purchasers of 
said merchandise or because of any or all of such reasons. 

PAR. 9. The aforesaid methods, acts, and practices of the respond
ents are all to the prejudice of the public and of respondents' com
petitors as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1!)14. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission on February 7, 1935, issued and served its com
plaint in this proceeding upon the respondents, Max Schreiber, Philip 
W. Simons, and 'Villiam Klompus, individually and as copartners, 
trading under the name and style of De Luxe Manufacturing Com
pany, charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu
ance of said complaint and the filing of respondents' answer thereto, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by Henry C. Lank, attorney for the Com
mission, and in opposition thereto by John A. Nash, attorney for the 
respondents, before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it. The said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came, on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony, 
and other evidence, briefs in support of the complaint and in opposi
tion thereto and the oral arguments of council aforesaid; and the 
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Commission, having duly considered the matter and now being fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclu
sion drawn therefrom: 

FINDINGS .AS TO THE FACTS 

PARAGRAPH 1. The respondents, Max Schreiber, Philip W. Simons, 
and ·william Klompus, are individuals, and at the time of the issuance 
of said complaint and for some time subsef}uent thereto were copart
ners, doing business under the firm name and style of De Luxe Manu
facturing Company, with their principal office and place of business 
located at 173 West Madison Street in the city of Chicago, State of 
Illinois. At the time of the taking of testimony in this matter, April 
27,1937, the partnership was composed of Max Schreiber, and William 
Klompus, the said respondent Philip W. Simons having withdrawn 
from said partnership approximately 2 months prior to said hearing. 
The respondents Max Schreiber and William Klompus are now, and 
all of the said respondents for some time last past have been, engaged 
in the sale and distribution of radio receiving sets and other articles 
of merchandise in commerce between and among the various States 
of the United States and in the District of Columbia. They cause, 
or have caused, such merchandise, when sold, to be shipped or trans
ported from their principal place of business in Chicago, Ill., to pur
chasers thereof in the State of Illinois and in practically all of the 
other States of the United States, as well as in the District of Colum
bia, at their respective points of location. There is now a course of 
trade in commerce by said respondents Max Schreiber and William 
Klompus, and has been for some time past a course of trade in com
merce by all of said respondents in such merchandise between and 
among the various States of the United States and in the District of 
Columbia. In so carrying on said business, respondents are, or have 
been, engaged in active competition with other partnerships and with 
individuals and corporations engaged in the manufacture of similar 
or like articles of merchandise and in the sale and distribution thereof 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

PAR. 2. In the course and conduct of their business as described in 
paragraph 1 above, respondents in soliciting the sale of and selling 
their merchandise have adopted and pursued, and still continue, tha 
following methods and practices : 

Respondents have caused to be inserted in magazines and periodicals 
having a general circulation throughout the United States various 
advertisements soliciting agents, representatives, or salesmen for their 
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merchandise, and upon receipt of inquiries from members of the public 
or prospective agents, representatives, or salesmen, send to such persons 
sample pull cards, order blanks, descriptive literature, and advertise
ments containing illustrations of the merchandise which they are offer
ing for sale, and circulars explaining respondents' plan of selling such 
merchandise and of allotting it as premiums or prizes to the operators 
of said pull cards. 

All of the pull cards used by respondents involve, or have involved, 
the same principle or sales plan or method but vary to some extent in 
detail. One of the said pullcards bears 110 feminine names with ruled 
columns for writing in the name o:f the customer opposite the feminine 
name selected. Said pull card has 110 small partially separated tabs 
on each of which is printed one of the feminine names heretofore 
referred to. Concealed under each tab is a number which is disclosed 
when the tab is pulled or separated :from the card. At the top of said 
pull card there is a partially perforated seal, concealed under which is 
one of the feminine names heretofore referred to. The numbers con
cealed under each of the tabs cannot be ascertained until a pull or 
selection has been made, and the name concealed under the seal cannot 
be ascertained until the seal has been removed. The pull card bears 
printed legends or instructions as follows: 

PERSON SELECTING NAME UNDER SEAL RECEIVES A RADIO 

(Picture of radio) Do not remove seal until all donations are made. 

10 FREE NUMBERS 

NUMBERS 2-3--4-5--6--7-8-9--10-11 ARE FREE 

Numbers 1 to 35 Pay What you Draw 

Numbers Over 35 Pay Only 35¢ 

NO HIGHER 

DIRECTIONS 

This catalogue consists of 110 girls' names. The amount of' each sale ranges 
from 1¢ to 35¢. No higher. No sale over 35¢. 

There are 10 FREE numbers. Persons selecting numbers 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11 pay NOTHING. As each person selects a name the amount to be paid appears 
on the inside of' each slip; for instance: If No. 1 is selected the amount required 
to pay Is 1¢, if No. 26 is selected the amount is 26¢. 

Those selecting numbers over 35 pay only 35¢. 
Each payment entitles the payee to a free drawing on the radio illustrated in 

this catalogue when the seal is opened. 
Do not remove seal until all money has been collected . 

. Bales of radio-receiving sets by means of said pull cards are made 
ln accordance with the above described legends and instructions. Said 
prizes or premiums are allotted to the customers or purchasers in 
accordance with the above legends. The fact as to whether a customer 



664 FEDERAL TRADE COl\DIISSION DECISIONS 

Findings 26 F. T. C. 

pays a sum of money from 1 cent to 35 cents for a radio-receivmg set 
or receives the same free of charge, and the fact as to whether a cus· 
tomer receives nothing for the amount paid, is thus determined wholly 
by lot or chance. 

As stated above, the other pull cards which respondents fumi.sh are 
identical in principle but vary in detail. The members of the public to 
whom respondents furnish their pull cards use the same in the manner 
suggested by respondents, thereby distributing respondents' merchan
dise to others by lot or chance. The sale and distribution of respond
ents' merchandise through the use of or by means of said pull cards 
constitutes the operation of lotteries, games of chance, or gift enter
ptises, and the respondents in furnishing said pull cards put in the 
hands of others the means of conducting lotteries, games of chance, or 
gift enterprises in the distribution of their merchandise. 

PAR. 3. The respondents, in furnishing said pull cards, have knowl
edge that the same are, have been and will be, used in distributing their 
merchandise, and furnish said pull cards so that their merchandise 
may be sold or distributed to the public by lot or chance. 

PAR. 4. There are in the United States many manufacturers and dis· 
tributors selling and distributing similar or like merchandise to that 
distributed by the respondents, who do not furnish pull cards similar 
to those furnished by respondents, and who do not furnish any device 
by which their merchandise can be distributed to the public by lot or 
chance. There are also many competitors of rPspom1ents "·ho 11re 
opposed to the use of pu11 cards in the sale and distribution of their 
merchandise, and such competitors refrain from furnishing such 
devices. The sale of merchandise by means of said pull cards injuri
ously affects the sale of similar or like merchandise by such competitors 
who do not use similar devices in connection with the sale of their 
merchandise, and trade is diverted to respondents from their said cmn
petitors by reason of the furnishing of said pull cards or like devices. 
The use of such methods by the respondents in the sale and distribution 
of their merchandise is prejudicial and injurious to the public and to 
respondents' competitors, and has resulted in the diversion of trade to 
respondents from their said competitors, and is a restraint upon, and a 
detriment to, the freedom of fair and legitimate competition. 

PAR. 5. The acts and practices of the respondents, as above set out, 
have the tendency and capacity unfairly to divert trade in said com
merce to the respondents from their competitors, to the injury of such 
competitors, and to the injury of the public. The sale and distribution 
in interstate commerce of merchandise by lotteries, games of chance, 
or gift enterprises as herein described by lot or chance is contrary to 
public policy. 
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CONCLUSION 

The aforesaid acts and practices of the respondents are to the preju
dice of the public and of respondents' competitors, and constitute unfair 
methods of competition in commerce, within the intent and meaning of 
Section 5 of an Act of Congress approved September 26, 1914, entitled 
"A11 .Act to create a Federal Trade Commission, to define its powers 
antl duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion 11pon the complaint of the Commission, the answer of the re
spondents, testimony and other evidence taken before .Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein and oral arguments by Henry C. Lank, counsel for 
the Commission, and by John A. Nash, counsel for the respondents, 
and the Commission having made its findings as to the facts and con
dusion that said respondents have violated the provisions of an Act 
of Congr«:>ss, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is order·ed, That the respondents, Max Schreiber, Philip ·w. Si
mons, and 1Villiam Klompus, individually and as copartners trading 
as De Luxe Manufacturing Company, their agents, representatives, 
and employees, in connection with the offering for sale, sale and dis
tt·ilmtion of radio receiving sets and other merchandise in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from : 

1. Selling, supplying to, or placing in the hands of others pull cards 
or other lottery or chance devices so as to enable such persons to dis
}>Ose of or sell by the use thereof such articles of merchandise; 

2. Mailing, shipping, or transporting to members of the public pull 
<~anls or other lottery or chance devices so prepared or printed as to 
enable said persons to sell or distribute such merchandise by the use 
thereof· 

' 3. Selling or otherwise disposing of merchandise by the use of pull 
i.:ards or other lottery or 'chance devices, or in any manner selling or 
utherwise disposing of such merchandise free of charge or at varying 
l>rices depending upon lot or chance. 

It i:s ju,rthe1· ordet•ed, That the respondents shall, within 30 days 
~fter service upon them of this order, file with the Commission a report 
lll writing setting forth in detail the manner and form in which they 
l1a Ye complied with the order to cease and desist hereinaboye set forth. 



666 FEDERAL TRADE COMMISSION DECISIONS 

Syllabus 26F.T.C. 

IN THE MA'ITER OF 

H. C. BRILL COMPANY, INC. 

COMPLAINT, FINDINGS, CONCLUSION, OPINION AND ORDER IN REGARD TO THE 
ALLEGED VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CO;I!GRESS 
APPROVED OCT. Hi, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED 
JUNE 19, 1936 

Docket 3299. Complaint, Jan. 15, 1938-Decision, Feb. 10, 1938 

DISCRIMINATING IN PrucEl-CLAYTON AcT, Sw. 2, SU'BsEXJ, (a)-CUMULATIVE 

QUANTITY DISCOUNTS-WHERE lRREL<\TED SIZE OF INDIVIDUAL SHIPMENTS, 

ORDERS, ETa 

Savings in the cost of serving different customers, aside from differences in 
methods of sale and delivery, result from the differences in the size of the 
individual order placed by such customers, irrespective of the aggregate 
purchases for a given period of time, and a distinction in price between ship
ping cartons or shelf packages and broken packages is readily understood, 
and a difference in price based upon the size of individual purchases and 
shipments is likewise appreciated, large orders ordinarily being obtained, 
assembled, priced, packed, billed, and delivered at a lower cost per dollar of 
sales than small orders. Under discount plan, however, based on aggregate 
volume purchases for given period, it may cost seller more per dollar of sales 
to serve customer who places large number of small orders, sufficient in 
aggregate to earn discounts, than customer who places few large orders, 
total of which is not sufficient to obtain discount, since, while purchasers of 
large annual amount sometimes buy in larger Individual shipments than do 
buyers whose purchases do not amount to as large a sum, large buyers also 
place numerous small orders, average size of which Is frequently less than 
that of orders placed by buyers whose aggregate annual purchases are less 
In volume. There is no certainty and scarcely any probability that the 
business of the buyer who purchases from $5,000 to $10,000 In the aggregate 
of merchandise within a year will cost the seller more or less In proportion 
to quantity than the one who purchases more than $30,000 or less than 
$35,000, and cumulative discount is sound only where savings have been 
achieved by the seller with respect to individual sales made to a particular 
buyer over a period of time, not reflected In price at which buyer purchased 
and reserved for purpose of refunding at end of such period. 

DISCRIMINATION IN PRICE-CLAYTON Aar, SElo. 2, Suasm. (a)-coMPETITIVE 

EFFEC'l'-SMALL DIFFERENTIALS-\VHEJI.E RELATIVE IMPORTANCE PRODUCT, NOT 

GREAT. 

While price differential of 2% percent on single product such as ice cream powder, 
is not sufficient to give chain store organization of national scope any ap
preciable competitive advantage in all of Its business, such organization does 
receive definite advantage in sale of that particular commodity, and such 
competitive advantage becomes greater when such company Is permitted to 
obtain such differential from considerable number of sellers ; such sum, 1. e., 
2% percent, in case of Nation-wide and of many food chains represent-
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ing difference between profit and loss, and such differentials, even though 
individually of relatively little Importance, In the aggregate giving buyer, 
whether retail or wholesale, decided competitive advantage, and tending 
Inevitably toward centralization of retail or wholesale trade, by tending 
to eliminate smaller buyer and building up larger one at former's expense, 
through securing of lowest price by largest. 

DISCRIMINATING IN PRICE-CLAYTON Acrr, SEC. 2, SUBSI!lO. (a)-LARGE CUSTOMER 

DIFFERENTIALS AND SELI.ER INTEREST As NOT ALONE CONTROLLING. 

While it may be to seller's interest to favor large customers, often doing a 
Nation-wide business, seller cannot regard his interest exclusively, but must 
subordinate same to requirement that his prices do not reflect unlawful 
discrimination. 

DiscRIMINATING IN PRicE-CLAYTON Aur, Sro 2, SuasEC. (a)-CUMULAnvE QuAN

TITY DISCOUNTS-WHERE DIFFERENTIALS UNRELATED INDIVIDUAL ORDER SIZE 

AND SHIPMENTS OR DEI,JVF.RY OR OTHER COSTS. 

Where a corporation engaged in manufacture of preparation for making borne
made ice cream, and in sale and distribution thereof (1) to and through 
Nation-wide and two other retail grocery chains competitively engaged in 
commerce in resale and distribution of its said preparation, and In dealing 
with whom it followed practice of treating various warehouses of each as 
individual customers and soliciting, independently, sales thereof, and ship
ping merchandise involved to, and billing, such individual warehouses, and 
(2) to and through wholesalers, and chains, other than aforesaid, under 
practice pursuant to which, without other exception, it sold all on basis of 
trade discounts, f. o. b. destination, specified minimum shipping quantities 
of 10 percent less 1 percent cash, for its liquid product, and 20 percent, less 
1 percent cash, for its powder-

Entered into contracts with said three chains providing, in view of "purchasPs 
in large quantity, present and prospective," for 12-montb period therein 
named, for cumulative quantity discounts of 1 percent on purchases aggre
gating therein from $il,OOO to $10,000, 2 percent on those from 10 to 15, 3 
prrcent on those ranging from 15 to 20, and similar increase for similar 
additional step, with 5 percent on purchases aggregating over $30,000 during 
contract year, and, pursuant to provisions of said contract, or method and 
amount claimed and insisted· on thereundPI', paid Nation-wide chain rebates 
exceeding $400 and amounting to 3 percent on contract periods aggregate 
excess purchases of chain's various warehouses, no one of which alone 
bought sufficient quantity to earn discount in any amount under contract 
agreement, and to second chain on similar excess aggregate of purchases of 
such separate warehouse units, no single one of which bought in sufficient 
quantity to earn rebate, as aforesaid, $3.53 or 1 percent on such excess 
aggr~gate, and to third, for aggregate purchases under contract discount 
minimum of various warehouses thereof, nothing; 

With result that first referred-to chain received definite advantage in sale of 
particular commodity, and such discrimination tended toward centralization 
of retail or wholesale trade through giYing largest retailer or wholesaler 
lowest price, and thus tending to build up large, at expense of small, buyer. 
and latter's elimination: 
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Ileld, That such contract did not result in economy in selling, credit, ordering, 
shipping, advertising, or other elements that can be considered as producing 
a differential in cost, and so-called discount granted aforesaid Nation-wide 
cbnin cannot be justified on basis of savings in distribution costs, and 
so-called discounts paid as aforesaid constituted discriminations in price in 
violation of provisions of Section 2 (a) of an Act of Cougress approved 
October 15, 1914, as amended. 

1111'. A. lV. DeBlrny for the Commission. 

CoMPLAI:NT 

The Federal Trade Commission, having reason to believe that the 
H. C. Drill Company, Inc., hereinafter called respondent, since June 
19, 1936, has been and is now violating the provisions of Section 2 (a) 
of the Act of Congress entitled "An Act to supplement existing Ia ws 
against unlawful restraints and monopolies, and for other purposes," 
approved October 15, 1914 (Public! No. 212, the Clayton Act), as 
amended by Section 1 of the Act of Congress mi.titled "An Act to 
amend Section 2 of the Act entitled 'An Act to supplement existing 
laws against unlawful restraints anrl monopolies, and for other pur
poses,' approved October 15, 1914, ns amended (U. S. C., title 15, 
sec. 13), and for other purposes," approved J nne 19, 1936 (Public, 
No. 692, the Robinson-Patman Act), hereby issues this its complaint 
against respondent and states its charges with respect thereto as 
follows, to wit: 

PARAGRAPH 1. Respondent is a corporation organized and existing 
under the laws of the State of New Jersey and has its principal office 
and place of business at 101-111 New Jersey Uailroad Avenue in the 
city of Newark, N.J. 
, PAR. 2. For many years prior hereto and since Jnne 19, 1936, re
spondent has been and is now engaged in the business of manufac
turing, selling, and distributing certain bakers' supplies such as pie 
fillings, icings, and flavoring preparations and also liquid and. powder 
preparations for the manufncturP of home made ice cream. The 
preparation for making ice cream is a commodity manufacturPd, 
sold, and distributed under the trade name E-Zee Freez. In the 
course and conduct of its said business the respondent. has been and • 
is now manufacturing said commodity at its place of busin~s in the 
State of Ne~ Jersey and has been and is now selling, shipping, and 
distributing said commodity in commerce from its said place of busi
ness in the State of New Jersey to various purchasers of said com
modity located in the several States of the United States and in the 
District of Columbia. For many years prior hereto and since June 
19, 1936, there has been and is now between respondent and purchasers 
of said commodity a course of trade and commerce in said commodity 
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in and between the State of New Jersey and the several othe.r States 
of the United States and the District of Columbia. The said re
.spondent in the course and conduct of its business as aforesaid has 
been and is now in direct active competition with other persons, part
nerships, and corporations similarly engaged. 

PAR. 3. Since June 19, 1936, in the course and conduct of its busi
lless described in paragraph 2 hereof and while engaged in trade 
and commerce between the State of New Jersey and the other States 
of the United States and the District of Columbia as therein de
scribed, the respondent has been and is now, in the course of such 
-commerce, discriminating in price between different purchasers of 
~aid commodity of like grade and quality sold and shipped in com
merce, as aforesaid, by respondent to said purchasers and by them 
purchased from respondent in commerce for resale within the several 
States of the United States and the District of Columbia, in that the 
l'espondent has been and is now allowing to some of said purchasers 
a larger rebate from the prices at which said commodity was and is 
sold to them by respondent than the rebate, if any, which respondent 
has been and is now allowing to other purchasers of said comm,odity 
-of liko grade and quality purchased from respondent at the same 
prices. 

PAR. 4. Shortly- after the effective date of the Robinson-Patman 
Act, June 19, 1936, a representative of The Great Atlantic & Pacific 
Tea Company presented a so-called quantity discount agreement to 
the respondent herein, which agreement was executed by respondent 
jn words and figures as follows: 

QUANTITY DISCOUNT AGREEMENT 

Purchaser: The Great .Atlantic & Pacific Tea Company . 
.Address: Graybar Building, New York City. 
No. of Stores, 14,938. 
Manufacturer: H. C. Brill Company, Inc . 
.Address: Newark, .N. J. 
(Jommodity : E-Zee Frerz. 
~'he purchaser has obligated itself to buy from the manufacturer a large 

-quantity of merchandise and, in view of the purchases in large quantity, 
Present and prospective, the manufacturer agrees to allow the following quantity 
discount on amounts bought by the purchaser, between the period commencing 
-on 

June 20, 1936 and expiring on June 19, 1937 

$5,000 to $10,000-1o/o 
10,000 to 15,000--2% 
15,000 to 20,000--3% 
20,000 to 30,000---4% 
30,000 to over -5o/o 

160451'"-39-\'0L.26-4li 
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Payable at expiration of agreement. 
The manufacturer avows its wlllingness to make the same agreement as is 

here made with any other purchaser similarly situated and on proportionally 
equal terms. 

This agreement may be cancelled by either the purchaser or the manufacturer 
upon notice. 

H. C. BRILL CoMPANY, INc., 
Ma.nufncturer. 

By HARRY C. BRlLL, Pres. 
THE GREAT ATLANTIC & PACIFIC TEA Co., 

Purohaser. 
By G. F. 1\.IOBBOW. 

PAR. 5. The respondent sold and shipped from its said plant to 
The Great Atlantic & Pacific Tea Company's various warehouses be
tween June 20, 1936 and June 19, 1937 said commodity as follows: 

PUIU;HASES VARIOUS A & P UNITS 

6/20/30-12/31/36 
AJtoona, Pa----------------------------------- $355.71 
Albany,~- 1L---------------------------------- 81.60 
Atlanta, Ga----------------------------------· 
Baltimore, Md--------------------------------
Bronx, ~. Y---------------------------------
Brooklyn, ~. 1L ------------------------------
Buffalo, ~- Y -------------------------------
Charlotte, ~. C------------------------------
Cincinnatl, OhiO------------------------------
Cleveland, OhlO-------------------------------
l)allas, Texas---------------------------------
J)ps Moines, Iowa-----------------------------
E. Aurora, ~. Y------------------------------
Pittsburgh, Pa-------------------------------
Ga rden City, ~- Y----------------------------
Graud Rapids, 1\Iicb _________________________ _ 

Indianapolis, Ind----------------------------
Louisville, Ky -------------------------------
IJartford, Conn-------------------------------
~ewarl{, ~- J ---------------------------------
Paterson, ~. J --------------------------------
Philadelphia, ~o. Side ______________________ _ 

Philadelphia, So. Side-------------------------
Providence, R. 1-----------------------------
Somerville, l\:lass------------------------------8pringfield, 1\Iass ____________________________ _ 

St. Louis, 1\:IO--------------------------------
Syracuse, ~- Y-------------------------------
Washington, D. 0---------------------------
Youngstown, OhiO-----------------------------

244.80 
41'i8.99 

46.82 
8.40 

232.05 
234.60 
452.20 
17.00 
10.2() 

862. 8:~ 
173.40 
85.00 

272.25 
151. 72 
913.29 
3.60.79 

1,225.27 
872.52 
1G8.26 
136.22 
101.89 
14.45 

326.40 
153.00 
527.00 

Total----------------------------------- $8,144.64 

1/1/37-6/19/ST 
$126.00 

729.00 
545.09 
964.1>8 
184.ti0 

266.22 
119.84 
292.23 
MO. SO 

540.13 
52~.01 

430.44 
679.32 
295.6:1 

1, 081.01 
721.77 

951.98 
124. 2~) 

230.63 
86.40 

837.93 

244.80 

$10,525.93 
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PAR. 6. The total purchases of the various warehouses of The Great 
Atlantic & Pacific Tea Company, as aforesaid, amounted to $18,670.57. 
No single unit purchased in sufficient quantity to earn any rebate 
llnder the contract agreement. Each of said warehouses is treated 
by respondent as an individual customer, sales are solicited inde
pendently and the merchandise was shipped and billed to the indi
vidual warehouses. On July 21, 1937, respondent sent The Great 
Atlantic & Pacific Tea Company a check for $260.12. This amount 
was arrived at by granting to The Great Atlantic & Pacific Tea Com
pany a rebate of 1 percent on its purchases between $5,000 and $10,000, 
2 percent on its purchases between $10,000 and $15,000, and 3 percent 
on its purchases in excess of $15,000. The Great Atlantic & Pacific 
Tea Company objected to this method of computing its rebate, claim
ing that it was entitled to the full 3 percent rebate on all purchases 
in excess of $5,000. Accordingly, on July 26th, 1937, respondent paid 
to The Great Atlantic & Pacific Tea Company an additional sum of 
$150.00, making the total rebate $410.12. 

PAR. 7. Respondent executed a contract in the same form with The 
Kroger Grocery and Baking Company covering the period commenc
ing on June~'(), 1936 and expiring June 19, 1937. The respondent sold 
and shipped said commodity from its said plant to the various ware
houses of The Kroger Groc~ry and Baking Company between June 
20, 1936 and June 19, 1937 as follows: 

PURCHASES KROGER UNITS 

6/20/36-12/31/36 1/1/37-6/19/37 
Charleston, W. Va------------------------------- $280. l'iO $96.39 
Chicago, Ill------------------------------------- 91. 80 
Cincinnati, Ohio---'----------------------------- 2, 147. 09 600. 63 
Dayton, OhiO----------------------------------- 57. 37 33. 00 
Detroit, Mlch-----------------~----------------- 112. 20 
Evanston, Ill ----------------------------------- 28. 05 
Indianapolis, Ind------------------------------ 40.80 36. 72 
Louisville, KY----------------------------------- 6SO. 00 549.27 
Oak Park, IlL---------------------------------·- 55. 25 Pittsburgh, Pa _________________ _,________________ 91.80 114. 71i 
St. Louis, 1\fo----------------------------------- 957. 36 

$4,542.22 $1,431.42 
1,431.42 

Total purchases-------------------------- $5,973.64 
Less Returns 6/20/36-6/19/37------------------- 620. 20 

~etPurchases---------------------------- $5,353.44 
PAR. 8. The total purchases of the various warehouses of The 

Kroger Grocery and Baking Company, as aforesaid, amounted to 
$5,353.44. No single unit purchase({ in sufficient quantity to earn any 
rebate under the contract agreement. Each of said warehouses is 
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treated by said respondent as an individual customer, sales are so
licited independently and the merchandise is shipped and billed to 
the individual warehouses. On September 20, 1937 respondent sent 
The Kroger Grocery and Baking Company a check in the amount of 
$3.53. This amount was arrived at by granting to The Kroger Gro
cery and Baking Company a 1 percent rebate on its purchases in 
excess of $5,000, namely $353.44. 

PAR. 9. Respondent executed a contract in the same form with the 
American Stores Company covering a period commencing on October 
20, 1936 and expiring October 19, 1937, during which period the 
American Stores Company purchases amounted to the sum of $4,-
150.01. The respondent sold and shipped said commodity from its 
said plant to seven warehouses of the American Stores Company 
located respectively in Baltimore, Md.; Syracuse, N. Y.; Johnstown, 
Pa.; Orange, N. J.; Wilkes-Barre, Pa., and two warehouses located 
in the city of Philadelphia, Pa. No rebate was paid to the American 
Stores Company inasmuch as the total purchases did not aggregate 
more than the sum of $5,000. 

PAR. 10. The aforesaid rebate agreements were entered into by 
respondent with the aforesaid three large corporate chain store com
panies and with no other customers. Respondent made an addi
tional special arrangement with most customers by which a special 
discount of 5 percent on E-Zee Freez powder was allowed and 10 
percent on all purchases of liquid E-Zee Freez in consideration of the 
distributor contracting for and agreeing to purchase an agreed num
ber of dozens of said commodities during a year's time and such dis
counts or allowances were granted, paid, or allowed to the aforesaid 
corporate chains in addition to the rebate, if any, which each of said 
corporate chains received. Purchasers who would not contract for 
their purchases at the beginning of the year were not allowed the 
additional special discounts or if they did not take the amount con
tracted for respondent was entitled to a charge-back of 5 percent on 
all E-Zee Freez powder drawn against the said contract or 10 percent 
<>n all liquid E-Zee Freez drawn against said contract. 

PAR. 11. Upon the termination of the aforesaid rebate contract 
with The Great Atlantic & Pacific Tea Company, a second contract 
in the same form was executed by respondent covering the period 
commencing on June 20, 1937 and expiring June 19, 1938. This sec
ond contract had an additional clause providing that Canadian pur
chases applied. 

PAR. 12. Since June 19, 1936 many purchasers of said commodity, 
E-Zee Freez, from respondent and who did not receive any rebate 
have been and are now in substantial competition in the sale, resale, 
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and distribution of said commodity with The Great Atlantic & 
Pacific Tea Company and many units of The Kroger Grocery and 
Baking Company and American Stores Company, as aforesaid, are 
likewise in substantial competition with The Great Atlantic & Pacific 
Tea Company. 

PAR. 13. The effect of the discriminations in price referred to in 
paragraph 3 may be substantially to lessen competition or tend to 
create a monopoly in the line of commerce in which respondent is 
E:'ngaged or to injure, destroy, or prevent competition with the re
spondent or The Great Atlantic & Pacific Tea Company, or other 
beneficiary of like discrimination. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress entitled ''An 
Act to supplement existing laws against unlawful restraints and 
monopoliPs, and for other purposes," approved October 15, 1914, as 
amended (U. S. C., title 15, sec. 13), the Federal Trade Commission 
on January 15, 1938, issued and served its complaint in this pro
ceeding upon the l'Pspondent, H. C. Brill Company, Inc., a corpo
ration, charging it with discriminating in price between different 
purchasers of liquid and powder preparations for the manufacture 
of home made iee cream in violation of subsection (a) of Section 2 
of the afor('said act. 

After the issuance of said complaint, respondent filed answer 
therPto admitting all the material allegations of the complaint to 
be true and waiving intervening procedure, briefs, argument, and 
final hearing, which answer was duly filed m the office of the 
Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and answer, briefs and 
oral arguments of counsel having been waived and the Commission 
having duly considered the same and being now fully advised in the 
premises, makes this its findings as to the facts and its conclusions 
drawn therefrom : 

FINDINGS AS TO THE FACTS 

PARAGRAI'H 1. Said corporate respondent, the H. C. Brill Com
pany, Inc., now is, and at aU times since June 19, 1936, has been a 
corporation organized under the laws of the State of New Jersey 
with its principal office and plant located at 101-111 New Jersey 
Railroad Avenue in the city of Newark, N. J. At all times herein 
mentioned, said respondent has been engaged in the business of man
ufacturing, selling, shipping, and distributing a preparation for the 
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making of home made ice cream from its said place of business in 
the State of New Jersey to various purchasers of said preparation 
located in the State of New Jersey and the several States of the 
United States and there has been and is now betweeil the respondent 
and purchasers of said preparation a course of trade and commerce 
in said preparation in and between the State of New Jersey and 
the several States of the United States. The said respondent in the 
course and conduct of its business as aforesaid has been and is now 
in direct active competition with other persons, partnerships, and 
corporations similarly engaged. 

PAR. 2. Said respondent's customers are generally food whole
salers and retail grocery chain stores. Certain of the chain stores 
are competitively engaged in commerce in the resale and distribu
tion of the said preparation with other of respondent's customers. 
The Great Atlantic & Pacific Tea Company is generally in compe
tition in the resale and distribution of the said preparation with 
most of respondent's other customers. The Great Atlantic. & Pacific 
Tea Company directly competes with The Kroger Gl'ocery and Bak
ing Company and the American Stores Company in the resale and 
distribution of the said preparation. 

PAR. 3. Shortly after the effective date of the Robinson-Patman 
Act, June 19, 1936, a representative of The Great Atlantic & Pacific 
Tea Company presented a so-called quantity discount agreement to 
the respondent herein, which agreement was executed by respondent 
and The Great Atlantic & Pacific Tea Company in words and figures 
as follows: 

QUANTITY DISCOUNT AGREEMENT 

Purchaser: The Great Atlantic & Pacific Tea Company. 
Address: Graybar Building, New York City. 
No. of Stores : 14,938. 
Manufacturer: H. C. Brill Company, Iuc. 
Address: Newark, N. J. 
Commodity: E-Zee Freez. 

The Purchaser Has Obligated Itself to Buy ft·om the Manufacturer a Large 
Quantity of l\lerchandise and, in View of the Purchases: in Large Quantity, 
Present and Prospedive, the l\Iauufacturer Agrees to Allow the Following 
Quantity Discount on Amounts Bought by the Purchaser, Between tl;e Period 
Commencing on 

June 20, 1936 and Expiring on June 19, 1937 

$5,000 to $10,000-1% 
10,000 to 15,000-2% 
15,000 to 20,000-3% 
20,000 to 30,000-4% 
30,000 to over -5% 
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Payable at Expiration of Agreement 

The Manufacturer Avows its Willingness to Make the Same Agreement as Is 
liere Made With Any Other Purchaser Similarly Situated and on Proportionally 
Equal Terms. 

This Agreement l\lay Be Gnncelled by Either the Purchaser or the 1\fanu
fncturer Upon Notice. 

IT. C. BRILL COMPANY, INC., 

Manufacturer. 
B~· HARRY C. BRILL, Pres. 

'fHE GREAT ATLANTIC & PACIFIC TEA Co., 
Pt,rch a ser. 

Hy G. 1''· 1\IORROW. 

PAR. 4:. The respondent sold and shipped from its said plant to 
The Great Atlantic&. Pacific Tea Company's Vttrions warehouses be
tween June 20, 1936 and June 19, 1937 said conuuodity as follows: 

PURCHASES VARIOUS A & P UNITS 

6/20/36-12/31/36 
Altoona, Fa----------------------------------- $3~5. 71 
Albany, N. Y --------------------------------- 81. 60 
Atlanta, Gil-----------------------------------
Baltimore, l\1d--------------------------------
Bronx, N. Y----------------------------------
Brooklyn, N. Y -------------------------------
Buffalo, N. Y--------------------------------
Charlotte, N. C-------------------------------
Cinclnnatt, Ohio -----------------------------
Cleveland, OhiO-------------------------------
Dallas, Tex-----------------------------------
Des Moines, Iowa----------------------------
E. Aurora, N. Y ------------------------------
Pittsburgh, Pa-------------------------------
Car<len City, N. Y---~------------------------
Grand Rapids, 1\fich--------------------------
lndianavolis, lnd-----------------------------
Loulsvllle, KY--------------------------------
Hartford, Conn-------------------------------
Newark, N. J ---------------------------------
Paterson, N, J--------------------------------
Philadelphia, No. Side----------··-------------
Phi!adelphia, So. Side-------------------------
Providence, R. 1-----------------------------
Somerville, Mass-----------------------------
Springfield, Mass------------------------------
St. Louis, 1\fO---------------------------------
Syracuse, N. Y -------------------------------
Washington, D. C----------------------------
Youngstown, OhiO-----------------------------

2H.80 
458.99 

46.32 
3.40 

232.05 
234.60 
452.20 
17.00 
10.20 

862.83 
173.40 
85.00 

272.25 
151.72 
913.29 
360.79 

1,225.27 
872.52 
168.26 
136.22 
101.89 
14.45 

326.40 
153.00 
527.00 

Total----------------------------------- $8,144.64 

1/1/3T-6/19(3T 
$126.90 

729.00 
545.00 
004.58 
184.50 

266.22 
119.34 
292.23 
550.80 

540.13 
523.01 

430.44 
679.32 
295.65 

1, 081.01 
721.77 

951.98 
124.20 

230.63 
86.40 

837.93 

244.80 

$10.525.93 

PAR. 5. The total purchases of the various warehouses of The Great 
Atlantic &i Pacific Tea Company, as aforesaid, amounted to $18,670.57. 
No single unit purchased in sufficient quantity to earn any amount 
1mder the contract agreement. Each of said warehouses was treated 
by respondent as an individual customer, sales were solicited inde-
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pendently and the merchandise was shipped and billed to the indi
vidual warehouses. On July 21, 1937, respondent paid The Great 
Atlantic & Pacific Tea Company $260.12. This amount was arrived 
at by combining all purchases and granting to The Great Atlantic & 
Pacific Tea Company 1 percent on its purchases between $5,000 and 
$10,000, 2 percent on its purchases between $10,000 and $15,000, and 
3 percent on its purchases in excess of $15,000. The Great Atlantic & 
Pacific Tea Company objected to this method of computation and 
claimed it was entitled to the full 3 percent on all purchases in excess 
of $5,000. Accordingly, on July 26th, 1937, respondent paid to The 
Great Atlantic & Pacific Tea Company an additional sum of $150.00r 
making the total rebate $410.12. 

P .AR. 6. Respondent executed a contract in the same form with The 
Kroger Grocery and Baking Company covering the period commenc
ing on June 20, 1936, and expiring June 19, 1937. The respondent sold 
and shipped said commodity from its said plant to the various ware
houses of The Kroger Grocery and Baking Company between June 201 

1936, and June 19, 1937, as follows : 

PURCHASES KROGER UNITS 

6/20/36-12/31/36 1/1/37-6/19/37 
Charleston, W. Va------------------------------ $280.50 $96. 39 
Chicago, IlL---------------------------------- 91. 80 
Cincinnati, OhiO-------------------------------- 2, 147. 09 600. 63 
Dayton, OhiO---------------------------------- 57. 37 33. 66 
Detroit, llfich__________________________________ 112. 20 
Evanston, !11---------------------------------- 28. 05 
Indianapolis, lnd------------------------------ 40. 80 36. 72 
Louisville, KY--------------------------------- 680.00 549.27 
Oak Park, IlL--------------------------------- 55. 25 
Pittsburgh, Pa--------------------------------- 91. 80 114. 75 
St. Louis, l\10---------------------------------- 957. 36 

$4,542.22 $1,431.42 
1, 431.42 

Total purchaseS-------------------------- $5,973.64 
Less Returns 6/20/36--6/19/37------------------- 620. 20 

Net Purchases--------------------------- $5,353.44 

PAR. 7. The total purchases of the various warehouses of The 
Kroger Grocery and Baking Company, as aforesaid, amounted to 
$5,353.44. No single unit purchased in sufficient quantity to earn any 
rebate under the contract agreement. Each of said warehouses is 
treated by said respondent as an individual customer, sales are solic
ited independently and the merchandise is shipped and billed to the 
individual warehouses. On September 20, 1937 respondent sent The 
Kroger Grocery and Baking Company a check in the amount of 
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$3.53. This amount was arrived at by granting to The Kroger 
Grocery and Baking Company a 1 percent rebate on its pun·hases in 
excess of $5,000, namely $353.44. 

PAR. 8. Respondent executed a contract in the same form with the 
American Stores Company covering a period commencing on October 
20, 1936 and expiring October 19, 1937, dming which period the 
American Stores Company purchases amounted to the sum of 
$4,150.01. The respondent sold and shipped said commodity from its 
said plant to seven warehouses of the American Stores Company 
located respectively in Baltimore, Md.; Syracuse, N. Y.; J ohustown, 
Pa.; Orange, N. J.; "Wilkes-Barre, Pa., aml two warehouses located 
in the city of Philadelphia, Pa. No rebate was paid to the American 
Stores Company inasmuch as the total purchases did not aggregate 
more than the sum of $5,000. 

PAR. 9. Respondent sells to wholesalers and to chain stores as 
follows: 

Liquid E-Zee Freez is packed in cases containing 2 dozens and 12 
dozens. The price js 85 cents a dozen with a trade discount of 10 
perc-ent, less 1 percent cash discount f. o. b. destination. ~finiJ?lUm 
shipping quantity 24 uozens. Powder E-Zee I•'reez is packed 1 dozen 
to the carton, 15 cartons to the shipping case. The price is 90 
cents a dozen with a trade discount of 20 percent, less 1 percent 
cash discount f. o. b. destination. Minimum shipping quantity 30 
dozens. Brokerage is allowed and paid to indepl'ndent food brokers 
on all sales within such brokers' territory and was allowed and paid 
on the sales to the said retail food chains. 

PAR. 10. The 10 percent trade discount allowed ou liquiJ E-Zee 
Frppz was originally intended as a special trade discount for con
tract as distinguished from spot purchases; similarly, 5 percent of 
the 20 percent. allowed on t.he powder E-Zee Freez was so intended. 
However, only a few of such contracts were entered into when re
spondent changed its plan and sold all, whether on spot or contract 
purchases, on the same terms with the exception of the so-called quan
tity discount allowances referred to in paragraph 3. 

CONCLUSION AND OPINION 

From the :facts as herein. found, the first question that arises con
cerns the offer by respondent of varying discounts to customers based 
<m the amount each customer purchased annually. 

The consideration on which the offer is made, as stated in the con
tract, is "in view of t.he purchases in large quantity, present and 
prospective, the manufacturer agrees to allow the :following quan-
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tity discount on amounts bought by the purchaser, between the period 
commencing on June 20, 1936 and expiring on June 19, 1937. 

$5,000 to $10,00Q-1 o/o 
10,000 to 15,0Q0-2o/o 
15,000 to 20,0D0-3% 
20,000 to 30,000-4% 
30,000 to over-{)% 

The consideration is the purchase "in large quantity" of the goods. 
sold by respondent. However, the offer neither expressly nor by 
implication can be construed to relate to the purchase of single ship
ments of the value specified nor was it so construed by the parties 
as evidenced by the settlements. 

Purchasers of large annual amounts sometimes buy in larger indi
vidual shipments than do buyers whose purchases do not amount 
to as large n sum. Large buyers, however, also plaee numerous small 
orders and the average size of such orders is frequently less than 
the average size of orders placed by buyers whose aggregate annual 
purchases are less in volume. Indeed under a discount plan based 
on aggregate volume purchases for a given period, such as that con
tained in the aforesaid contract, it may cost the seller more per dollar 
of sales to serve a customer whQ places a large number of small 
orders which are sufficient in the aggregate to earn the discounts, than 
to serve the customer who places a few large orders whose total is 
not sufficient to obtain the discount. 

Large wholesalers and chain retailers often obtain concessions in 
the form of cumulative discounts in the belief that their transactions, 
in proportion to the amount purchased, are fewer in number, take 
less of the time and att~ntion of the seller, and cost the seller less. 
However, when such a belief is not supported by the facts the con
clusion obviously is erroneous and an offer predicated thereon dis
criminatory. There is no certainty and scarcely any probability that 
the business of the buyer who purchases from $5,000 to $10,000 in 
the aggregate ·of merchandise within a year will cost the seller more 
or lesR in proportion to quantity than the business of one who pur
chases more than $30,000 or less than $5,000. 

A distinction in price between shipping cartons or shelf packages 
and broken packages is readily understood and a difference in price 
based upon the size of individual purchases and shipments is like
wise appreciated but no such distinction is mad.e in this offer. One. 
whose individual purchases were in thousand dollar lots would if 
his purchases amounted to, let us assume, $8,000 be required to pay 
a higher price than another whose individual purchases were in 
hundred dollar lots bnt whose total for the yeat· amounted to more-
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than $10,000. Such a differential producing an injurious effect in. 
any line of commerce cannot be justified. 

No justification has been affirmatively shown for the discrimination 
in price found herein and the Commission finds no substantial differ
~nce between the respondent's cost of selling and delivering ice cream 
powder to the individual warehouses of The Great Atlantic & Pacific 
Tea Company, and its cost of serving the individual warehouses of 
any other chain store company, or any other customer purchasing the 
said merchandise in quantities comparable to those purchased by 
the individual warehouses of The Great Atlantic & Pacific Tet\ 
Company. Aside from differences in methods of sale and delivery, 
savings in the cost of serving different customers aside from result 
from the differences in the size of the individual orders placed by 
such customers, irrespective of the aggregate purchases for a given 
period of time. Ordinarily large orders are obtained, assembled, 
priced, packed, billed, and delivered at a lower cost per dollar of 
sales than small orders. In the instant case, the respondent employed 
the same methods of sale and delivery in serving the individual 
warehouses of The Great Atlantic & Pacific Tea Company as it used 
in serving its other customers. The record contains no evidence that 
the individual orders for ice cream powder placed with the respondent 
by the several warehouses of The Great Atlantic & Pacific Tea Com
pany were any larger than the orders placed with the said re.spond
ent by other customers. Indeeu, for the year covered by the afore
said contract, the aggregate amount of ice cream powder purchased 
from the respondent by the individual warehouses of The Great At
lantic & Pacific Tea Company ranged from less than $3.40 to not 
more than $1,994.30, while the individual orders of the said ware
houses were even smaller. It cannot be assumed that the respond
E'nt's individual sales or shipments to The Great Atlantic & Pacific 
Tea Company were fewer in number, and therefore larger, than its 
sales to other customers, or that it cost said respondent less per dollar 
of sales to make these individual sales or shipments to the said Great 
Atlantic & Pacific Tea Company than it did to make individual sales 
or shipments to other customers. In view of these facts, the Com
mission finds, therefore, that the so-called discount granted to The 
Great Atlantic & Pacific Tea Company cannot be justified on the basis 
of savings in distribution costs. The contract did not result in 
economy of selling, credit, ordering, shipping, advertising, or other 
elements that can be considered as producing a differential in cost. 

A cumulative discount is sound only where savings have been 
achieved by the seller with respect to individual sales made to a par
ticular buyer over a period of time, which savings were not reflected 
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in the price at which the buyer purchased and which are reserved 
:Cor the purpose of refunding at the end of a period of time. But 
any system of discounts based on the amount of annual sales is a 
price discrimination contrary to Section 2 (a) of the Clayton Act, as 
amended, if it has any of the injurious E>ffects on competition enum
erated in the statute, unless justified as by making only due allow
ance for differences in cost not previously allowed and resulting 
from the quantities sold or delivered. 

l\Iany food chains, including the three aforesaid grocery chains, 
operate on a net margin of profit of 1% percent to 2 percent. The 
sum of 2~ percent represents a difference between profit and loss. Of 
course a price differential of 2% percent on a single product of no 
greater importance than ice cream powder is not sufficient to give 
The Great Atlantic & Pacific Tea Company any appreciable com
petitive advantage in all of its business, but it does receive a definite 
advantage in the sale of that particular commodity. The competi
tive advantage becomes the greater when a company doing a Nation
wide business is permitted to obtain a 2YJ, percent differential from a 
considerable number of sellers. Even though individually they are of 
relatively little importancE', the sum of the differentials would un
doubtedly give the buyer a decided competitive advantage. Such 
discrimination inevitably tends toward centralization of retail or 
wholesale trade, for the largest retailer or wholesaler gets the lowest 
price-it thus tends to eliminate smaller buyers and builds up the 
large buyer at the expense of small ones. 

It may be to respondent's interest to favor large customers often 
doing a Nation-wide business. However, the seller cannot regard 
his interests exclusively and must subordinate such interest to the 
requirement that his prices not reflect an unlawful discrimination. 

The so-called discounts paid, as provided for and more fully set 
forth in paragraph 3 hereof, constitute discriminations in pdce in 
commerce in violation of Section 2 (a) of said Act of Congress en
titled "An Act to amend Section 2 of the Act entitled 'An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes' approved October 15, 1914, as amended 
(U. S. C. title 15, section 13), and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the respondent ad
mitting all the material allegations of the complaint to be true and 
waiving the taking of evidence and all other intervening procedure 
and the Commission having made its findings as to the facts and its 
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conclusion, which findings and conclusion are hereby made a part 
hereof, that said respondent has violated the provisions of an Act of 
Congress entitled "An Act to supplement existing laws against un
lawful restraints and monopolies, and for other purposes," approved 
October 15, 1914, as amended: 

It is ordered, That the respondent, H. C. Drill Company, Inc., its 
officers, representatiws, agents, and employees, in connection with 
the offering for sale, sale, and distribution in interstate commerce 
or in the District of Columbia of liquid and powder preparations for 
the manufacture of home made ice ci-e,am, do forthwith cease and 
desist from granting or paying, or agreeing to grant or pay, sums 
amounting to discriminations in price in the form of cumulative 
discounts described in paragraph 3 of the findings as to the facts and 
conclusion; and from granting or paying, or agreeing to grant or 
pay, sums amounting to discriminations in price in the form of cumu
lath·e discounts, except where such discount makes only due allow
ance for differences in cost which have been achieved with respect to 
individual sales made to a particular buyer over a period of time, 
which differences in cost were not reflected in the price at which the 
buye,r purcha,sed. 

It i.s further o'rdered, That the said respondent, H. C. Brill Com
pany, Inc., within 60 days from the date of the service upon it of this 
order, shall file with the Commission a report in writing, setting forth 
in detail the manner and form in which it is complying and has 
complied with the order to cease and desist hereinabove set forth. 
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IN THE MATrER OF 

J. W. McPHEETERS, TRADING AS MID-WEST SOAP COM
PANY, AND AS SA VON PRODUCTS 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 299!J. Complaint, Nov. 21, 1936-Deci.~ion, Feb. 11, 1938 

Where an individual engaged in manufacture of a cheap, inferior cold procE.'ss 
soap of a grade and quality generally uot used as a toilet soap, and in the 
sale and distribution thereof to wholesalers and dealers at various points 
in other States for resale to house-to-house canvassers or pedlllers, at cost 
thereto of approximately 4lh¢ per three-cake carton, in competition 
with many who sell, in commerce as aforesaid, soap similar in grade and 
quality to that sold by him, and many who sell soap of a far superior grade 
and quality and which bas a retail value of, and sells for, price marked by 
him on his said containers, and who do not in any way misrept·esent the 
price, quality, or character of their products-

Placed on three-bar containers of brands of his aforesaid cheap and inferior soap, 
words "3 bars-75¢," together with words "Toilet," "Bath," "Shampoo," and 
trade name and address, notwithstanding fact price thus marked and indi· 
cated was many times in excess of selling price of said soaps to aforesaid 
canvassers, and many times in excess of true value thereof, and much greater 
than actual price at which such containers were sold to ultimate purchaser, 
and price indicated was not intended to be true retail price of products in 
question, but was wholly false and fictitious and in no way represented true 
value or selling price of products so marked i and thereby put in hands of its 
purchasers and of said house-to-house canvassers or peddlers instrument or 
means whereby they could and did commit a fraud upon substantial portion 
of purchasing and consuming public, through enabling them to represent to 
purchasers and prospective purchasers, and to cause such purchasers to 

, believe, that said products were in fact high grade and of a retail value sub
stantially as marked and indicated, and represented through statements on 
containers in question; 

With result that such canvassers or peddlers could and did sell said soap at price 
greatly in excess of fair and reasonable value thereof and of prices at which 
soap of similar grade and quality was usually and customarily sold, and of 
aiding and abetting them in misleading and deceiving purchasing and con· 
suming public through such fictitious markings, and of furthering deception 
thus occasioned through placing on said containers statements falsely indi· 
eating soap in question was of grade and quality of soap which had retail 
value of, ordinarily sold for, price marked thereon, and with tendency 
and capacity to mislead and deceive substantial portion of purchasing public 
Into erroneous belief that such soap had the value of and ordinarily retailed 
tor the price thus marked and indicated, and that said representations and 
statements as to grade and quality thereof were true, and with result that 
substantial numLer of consuming public, as true consequence of mistaken and 
erroneous beliefs induced by his said acts and practices, purchased substan· 
tial volume of his said products and trade was unfairly diverted to him from 
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competitors who truthfully advertise and represent their respect~ve soaps; to 
the substantial injury of competitors In commerce as aforesaid, and to the 
injury of the public: 

Held, That such acts and practices were to the prejudice of the publlc and 
competitors and constituted unfair methods of competition. 

Before M1·. RobertS. Hall, trial examiner. 
Mr. Wm. T. Ohantland and Mr. George Fonlkes for the Commisswn. 
1llr. llmrry A. Weaver, Jr., of Korbly & l\IcNutt, of Indianapolis, 

Ind., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, having reason to believe that J. W. McPheeters, 
trading as Mid-\Vest Soap Company, and as Savon Products, herein
after referred to as "respondent," has been, and now is, usi:ng unfair 
methods of competition in corrunerce as "commerce" is defined. in said 
act, and it appearing to the Cormnission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, J. W. McPheeters, trading as Mid--West 
Soap Company, and as Stwon Products, personally and through said 
Mid-\Vest Soap Company and said Savon Products, with office and 
principal place of business at 901 High Street, Indianapolis, Ind., is 
now and for some time has been engaged in the business of distributing, 
and selling in commerce, as herein set out, certain alleged toilet soaps. 

PAn. 2. Said respondent being engaged in business as aforesaid, 
causes said soaps, when sold, to be transported from his office and place 
of business in the State of Indiana to purchasers thereof located at 
various points in States of the United States other than the State from 
whi.ch said shipments are made. Respondent now maintains a con
stant current of trade in commerce in said soaps, distributed and sold 
by him between and among the various States of the United States and 
in the District of Columbia. 

PAR. 3. In the course and conduct of his said business, respondent is 
now, and has been, in substantial competition with other individuals 
and with fitms and corporations engaged in the business of distributing 
and selling toilet soaps, in commerce, among and between the various 
States of the United States and in the District of Columbia. 

PAR. 4. In the course and operation of said business and for the pur
pose of inducing the purchase of his said soaps, respondent has been, 
and is now, engaged in misbranding, fictitious price marking, misrep
resentation, and false and misleading advertising. 
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Among the acts done and representations made by respondent are 
the following : 

1. Under the trade name "1\Iid-"\Vest Soap Co., Indianapolis," re
spondent sells a three-bar or cake soap combination called and 
labelled "Burberry," in a box marked "3 bars-75 ;" and each cake 
stamped-"25¢," and advertised on the box as "A toilet an·d bath 
soap"; "Use as a shampoo," and "Excellent for shaving." 

2. Under the trade name "Savon Products, Indianapolis," re· 
spondent sells: 

(a) A three-bar or cake soap combination called and labelled 
"Vello," in a box marked "3 bars-Price 75¢," and advertised 
on the box as for "Toilet-Bath-Shampoo." 

(b) A three-bar or cake soap combination called and labelled 
"Creem-0," in a box marked "3 bars-Price 75¢," and adver· 
tised on the box as for "Toilet-Bath-Shampoo." 

PAR. 5. The representations made by rE>spondent with respect to 
the prices, nature, and effective qualities of said soaps are grossly 
exaggerated, false, misleading, and untrue. The truth and facts are 
that said soaps are never sold or offered for sale at the excessive 
prices marked on the boxes; neither are such soaps the fine toilet 
soaps which such fictitious high prices nnd the labels are intended 
to, and do, claim, and imply, but are in fact cheap grades of soaps 
without valuable qualities as indicated by their names. 

The truth and facts are that said soaps are sold by respondent to 
its peddlers at 4 cents per box of 3 cakes, and that the cheap, printed, 
cardboard containers cost about as much or more to make as the 
three small cakes of inferior soap contained therein. 

The said products above mentioned are sold by the respondent 
principally to house to house canvassers for resale to ultimate con· 
sumers. The prices marked on the boxes in which the products 
above mentioned are sold are many times in excess of the actual 
selling price to said house to house canvassers and many times in 
excess of the actual value thereof and are much greater than the 
actual price at which said products are sold by said canvassers to 
said ultimate purchasing and using public. The prices so indicated 
were not intended by respondent to be the true retail price or the 
true retail value of said products, and are false and fictitious and in 
no sense represents either the true value or the true selling price of 
the products so price marked. The prices marked as above indi
cated were intended by respondent and the· canvasser purchasing 
for resale to be far in excess of the price actually charged the ulti
mate consumer. 
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PAn. 6. There are among respomlent's competitors many who dis
tribute and sell toilet soaps which have ingredients and qualities 
which may justify prices somewhat in line with respondent's ficti
tious prices and of.ten at much less than such fictitious prices, who 
do not in any way m1srepre·sent the prices, qmdity or character of 
their respective products. 

PAn. 7. Each and all of the false alltlmislending statements, rep
resentations and implications made by the respondent in pricing, 
designating and describing his products, and the quality of said 
products, as hereinabove set out, in the labels and advertising, in 
the course of distributing said products, were and are calculated to, 
and had, and now have, a tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the erro
neous belief that all of said representations are true. 

Further, as a true consequence of the mistaken and erroneous 
beliefs induced by the acts, labeling and representations of respond
ent, as he~einbef~n·e set out, a substantinl number of the consull}h~g 
public has purchased a substantial volume of respondent's products 
with the result that trade has been unfairly diverted to the respond
ent from individuals, firms, and corporations likewise engagl'd in 
the business of distributing and selling toilet soaps which have the 
qualities and values claimed by rl'spondent for his products, who 
truthfully advertise their respective products and sell them at such 
higher prices as their quality warrant. As a result thereof, sub
stantial injury has been and is now being done by respondent to 
competitors, in commerce, among and between the various States 
of the United States and in the District of Columbia. 

PAR. 8. The above, and foregoing acts, practices, and representa
tions, actual and implied, of the respondent have been, and are, all 
to the prejudice of the public and respondent's competitors as afore
said, and have been, and are, unfair methods of competition within 
the meaning and intent of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FAC'l'S, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on November 27, 1936, issued and, on 
November 30, 1936, served its complaint in this proceeding upon re
!lpondent J. ·w. McPheeters, trading as 1\Iid-"\Vest Soap Company, 

16045l'"-39-\"0L. 26-16 
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-anu as Savon Products, charging him with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. After the issuance of said complaint, and the filing of respond
ent's answer thereto, testimony and other evidence in support of the 
allegations of said complaint were introduceu by William T. Chant· 
land and George Foulkes, attorneys for the Commission, before 
Robert S. Hall, an examiner of the Commission theretofore duly des· 
ignated by it, and in defense o£ the allegations of the complaint by 
Harry A. Weaver, Jr., attorney for the respondent; and said testi
mony and other evidence was duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, and brief in support 
of the complaint, no brief having been filed by the respondent, and 
the Commission having duly considered the same, and being now 
fully advised in the premisPs, finds that this proceetling is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FAOfS 

PARAGRAPH 1. Respondent, J. ,V, McPheeters, trading and doing 
business as Mid-West Soap Company and Sa von Products, at Indian
apolis, Indiana, is now and since the 9th day of November 1934, has 
been engaged in the business of manufacturing, distributing and sell
ing certain soaps. The respondent has caused and still causes said 
soaps when sold to be transported from his place of business in the 
State of Indiana to purchasers thereof located at various points in 
States of the United States other than the State of origin of the 
shipment. Respondent has maintained and still does maintain a con· 
stant current of trade in commerce in said soaps distributed and sold 
by him between and among the various !States of the United States 
and in the District of Columbia. 

PAR. 2. The respondent manufactures all of the soap sold and dis· 
tributed by him at his plant in Indianapolis, Ind. The respondent 
sells to wholesalers and dealers who resell said soap through house-to· 
house canvassers, commonly known as peddlers. The respondent's 
.said soaps cost the peddlers approximately 4¥2 cents per carton of 
three cakes. The respondent formerly manufactured, sold and dis· 
tributed th:J;"ee brands of soap, named, packaged, marked, and priced 
as hereinafter set out: 

"Burberry" brand soap was sold three bars in a container, marked 
"''3 bars-75¢", whereon appeared the following statements: "Toilet 
.and Bath Soap" "Used as a Shampoo" "Excellent for Shaving"; 
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"Mid-West Soap Co., Ind.ianap9lis." Each bar of said soap had 
stamped thereon the following: "25¢-Burberry." The manufacture, 
sale, and distribution of "Burberry Brand" of soap was discontinued 
approximately one year ago. Sales of this brand were confined to the 
State of Indiana. 

"Vello" brand soap was and is sold three bars in a container, marked 
"3 bars-75¢" "Toilet-Bath-Shampoo"; "Sa von Products, Indian
apolis." This brand was and is sold and distributed to purchasers 
located in States other than Indiana. 

"Cream-0" brand soap was and is sold three bars in a container, 
marked "3 bars-price 75¢" "Toilet-Bath-Shampoo"; "Savon Prod
ucts, Indianapolis." This brand was and is sold and distributed to 
purchasers located in States other than Indiana. 
The soap offered for sale and sold in said containers, marked and 
'priced as above set forth, weighs approximately three ounces or less 
per bar and was and is a cheap, inferior cold process soap of a grade 
and quality not generally used as a toilet soap. 

PAR. 3. The price of 75 eents marked and indicated on said contain
ers as above set out is many times in excess of the selling price of said 
soaps to said house-to-house canvassers, and many times in excess of 
the tme value of the soaps therein contained. The price so marked 
is much greater than the actual price at which said container of soap 
is sold to the ultimate purchaser. The price so indicated was not 
intended by the respondent to be the true retail price of said products 
but was and is wholly false and fictitious and in no way represents the 
true value or the tme selling price of the products so marked. 

PAn. 4. The fictitious and exaggerated price markings plaeed by 
the respondent on said containers, containing said cheap, inferior soap, 
places in the hands of purchasers from the respondent and the house
to-house canvassers or peddlers an instrument or means whereby said 
house-to-house canvassers or peddlers ean and do commit a fraud 
upon a substantial portion of the pmehasing and consuming public 
in that it enables said canvassers or peddlers falsely to represent to 
their purchasers and prospective purchasers, and to cause said pur
chasers and prospective purchasers to believe that said products are 
in fact high-grade soaps and of a retail value substantially as marked 
and indicated on said co~tainers and as represented in the statements 
on said containers. As a result said house-to-house canvassers or 
peddlers can and do sell said soap at prices greatly in excess of the 
fair and reasonable value thereof and greatly in excess of the prices 
at which soap of a similar grade and quality is usually and customarily 
sold. By placing such fictitious markings on said containers, the 
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respondent has aided and abetted and now aids and abets house-to
house canvassers or peddlers in misleading and deceiving the pur
chasing and consuming public. The respondent fmthers the deception 
occasioned by the use of said fictitious price markings by placing on 
said containers the statements aboye set out indicating that the soap 
therein contained is of the grade and quality of soap which has a. 
retail value of, and ordinarily sells for, the price marked on said 
containers, when in truth and fact the soap in said containers is 
grossly inferior to soaps which ordinarily retail at the prices indicated 
on the containers. 

PAR. 5. There are among respondent's competitors in said commerce 
many who sell soap similar in grade and quality to that sold by the 
respondent and many who sell soap of a grade and quality which has 
a retail value of, and sells for, the price marked by the respondent on 
said containers who do not in any way misrepresent the price, quality, 
or character of their products. 

J:»AR. 6. The acts and practices of the respondent, as herein above se.t 
out, have had and now have the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the erroneous 
belief that said soap is of the value of, and ordinarily retails for, the 
price marked and indicated by the respondent, and to believe that said 
representations and statements as to the grade and quality of said soap 
are true. 

PAR. 7. As a true consequence of the mistaken and erroneous beliefs 
induced by the acts and practices of the respondent as herein above set 
out, a substantial number of the consuming public has purchased a 
substantial volume of respondent's products with the result that trade 
has been unfairly diverted to the respondent from his competitors in 
said commerce who truthfully advertise and represent their respective 
products. As a result thereof, substantial injury has been and is now 
being done by respondent to competitors in said commerce between and 
among the various States of the United States and in the District of 
Columbia, to the injury of said competitors and to the injury of the 
public. 

CONCLUSION 

The aforesaid acts and practices of the respondent, J. "\V. :McPheeters, 
are to the prejudice of the public and to respondent's competitors, and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Robert S. Hall, an examiner 
of the Commission theretofore designated by it, in support of the alle
g·ations of said complaillt and in opposition thereto, and brief for the 
Commission filed herein (no brief having been filed by the respondent), 
and the Commission having made its finding~ as to the facts and its 
conclusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is orde'red, That the respondent, J. ,V. McPheeters, individually, 
or trading as 1\lid-,Vest Soap Company, and as Savon Products, or 
trading under any other name, his representatives, age.nts, and em
ployees, in connection with the offering for sale, sale, and distribution 
of soap in interstate commerce, or in the District of Columbia, do forth
with cease and desist from, directly or indirectly, either personally or 
through any corporate or other device: · 

1. Hepresenting through the use of fictitious price marks, or in any 
other manner, that said soap has a retail value or price in excess of the 
actual customary retail value or price thereof; 

2. Representing that said soap is generally offered for sale and sold 
at retail at a price in excess of the usual and customary price at which 
such soap is actually and customarily offered for sale and sold to the 
ultimate purchaser; 

3. Representing, by price markings, or in any other manner, that 
the soap now sold and distributed. by the respondent, or any other 
soap of similar grade and quality, has a retail value of, and ordinarily 
sells for, 75 cents per box of three bars. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 



690 FEDERAL TRADE CO:r.ll\[ISSION DECISIONS 

Syllabus 26F. T. C. 

IN TilE MATI'ER OF 

EMILE CARPENTIER, TRADING AS DR EMILE 
CARPENTIER 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO '.[HE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 30"13. Complaint, Mar. 10, 193"1-Decision, Feb. 11, 1988 

Where an individual engaged in manufacturl' of his "T. B. Compound" pro
prietary preparation for tuberculosis in various forms and for cht'onic 
bronchitis and other ailments, and in sale and distribution thereof to indi· 
vidual purchaser users and to members of the medical profession; in adver
tising the same in newl'papers of general circulation nn<l pust<'r>~ and <'ir· 
culnrs mailed to purchasers nnd prospeetive purcha~<ers thronghont the 
country and through legend captioned "Pass ~'his On!" contained on label of 
t>ach package thereof, and through advertising leaflets-

( a.) Represented that said product was a cure and remedy for tuberculosis of 
the lungs, larynx, intestines, and other parts of the body and that such 
malady had been cured thereby and that victims thereof could verify the 
astonishing results achieved with the herbs, roots, and other ingredients 
which were used therein ; 

(b) Made use of the abbreviation "Dr." and represented lJimself as a "naturo
pathic doctor," and that physicians had prescribed his said product for 
patients suffering from tubercular conditions and had sent to him patients 
suffering from such ailments and that it was not necessary for him to 
diagnose or see patients for their treatment which they took at home, and 
which consisted of two teaspoons of his said compound daily for "proper 
results"; and 

(c) Represented that his said product also constituted cure for chronic bron· 
chitis, colitis, chronic gastritis, and ulcerated duodenum and ailments of the 
stomach or intestines; 

Facts being said compound had no curative, remedial, or therapeutic value 
in the treatment of the various types of tuberculosis or causes thereof or 
various other ailments or conditions above specified and was of no beneficial 
value whatever In the treatment thereof, no one had been cured of tubercu
losis hy its use, nor had physicians successfully prescribed it in treatment 
of patients with tuberculosis or other diseases for which he claimed his 
product to be a cure, said product was not an original or secret discovery 
and use thereof by persons afflicted with tuberculosis might uelay the secur
ing of essential medical care and hospitalization so long that there was no 
possibility of arresting the disease, through attempted self-medication with· 
out proper and necessary advice or otherwise, and said individual had had 
no medical training and was not a physician and maintained no office nor 
place where condition of purchasers or prospective purchasers might be 
determined ; 

With effect of misleading and deceiving substantial part of purchasing public 
into false and erroneous belief that said representations were true and 
that his said preparation was a cure for all types of tuberculosis and 
causes thereof and other ailments and conditions above specified, and that 
public acting in the mistaken and erroneous beliefs induced by such false 
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and exaggerated statements and representations bought a substantial volume
of his said product and trade was unfairly diverted to him from competitors 
likewise engaged in manufacture, sale, and distribution of treatments in
tended and used for relieving pains incident to diseases and affiictions of 
the body and for which said individual recommended his said compound, 
or for building up resistance of patients to such diseases and afflictions 
and who truthfully represent the extent of the therapeutic value of their
respective products: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition iu 
commerce. 

Before J.fr. John lV. Norwood, trial examiner. 
J.Ir. 8. Brogdy11e Teu, II~ for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commissiont 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, having reason to believe that Emile Carpentier, an 
individual trading as "Dr. Emile Carpentier," hereinafter referre,d to 
as the respondent, has been and is using unfair methods of competi
tion in commerce, as "commerce" is defined in said act, and it appear
ing to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respondent, Emile Carpentier, an individual trading 
as "Dr. Emile Carpentier," has his principal office and place of bmd
ness located at 68 Chestnut Street, in the city of Hillsdale, State of 
New Jersey. Responde.nt has been for more than 1 year last past 
(-ngaged in the business of compounding, selling, and distributing a 
<:ompound that is an alleged cure for tuberculosis, chronic bronchitif:, 
colitis~ chronic gastritis, ulcerated duodenum, ulcerated stomach, and 
ulcerated intestines. In the course and conduct of his business: re
spondent offers said compound for sale and sells the same in commerc<' 
between the State of New Jersey and the several States of the United 
States and the District of Columbia. 

'Vhen said product is sold, respondent transports it, or causes it to 
be transported from his principal place of business in the State of New 
Jersey to purchasers thereof locat€d in States of the United States 
other than the State in which said shipments originated, and in the 
District of Columbia. There has been for more than 1 year last past, 
and still is, a constant current of trade and comme-rce in said product 
so manufactured, sold, and shipped by respondent between and among 
the various States of the United States and in the District of Columbia. 
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Respondent has been, for more than 1 year last past, and is now 
engaged in substantial competition with other individuals, partner
ships, firms, and corporations engaged in the manufacture of like and 
similar products, or other products, and treatments intended, designed, 
and used for similar purposes in the treatment of tuberculosis, and for 
the treatment of clu·onic bronchitis, colitis, chronic gastritis, ulcerated 
duodenum, ulcerated stomach, and ulcerated intestines, and in the sale 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia. 

PAR. 2. Respondent, in soliciting the sale of and selling his com
modity, and for the purpose of creating a demand for it on the part 
of the consuming public, causes his commodity to be advertisedJ 
through the medium of printed matter published, issued, and ch·cu
lated to customers and prospective customers in the various States of 
the United States and in the District of Columbia. In the course and 
conduct of his aforesaid business, the respondent has advertised in 
various printed media, as follows: 

(1) PASS THIS ON 

Ample verification8 have pt·oved absolute eure8 in ft·om 6 weeks to 6 months' 
time. In all of the diseases involving tuberculosis of the lungs, the larynx, the 
bones, the Intestines, the kidneys or the brains, chronic bronchitis, which means 
congested lungs, colitis, chronic gastritis, ulcerated duodenum, stomach or intes· 
tines. Intestinal tuberculosis of 9 years' standing was completely cmed in six 
weeks in 1927. A case of hasty consumption was cured in six weeks in 1928. 

CERTIFICATE OF PURITY BY THE DISCOVERER 

I certify that my tuberculosis compound contains no creosote, mercury, calomel, 
strychnine or narcotics, nor habit-forming drugs; nor anything Irritating, danger· 
ous or harmful to the stomach or the intestines. It contains only tested, ex· 
hilarating and vitalizing herbs, roots and ingredients that eliminate the bugs. 

Take two level teaspoons a day, one on arising in the morning and one on 
retiring at night. 

(2) TUBERCULOSIS 

Beneficial results have been proven since 1927 lly taking DR. EMILE CAR· 
PENTIER'S COMPOUND of ORIENTAL HERBS and NATUROPATHIC-NON· 
SURGICAL Treatment. Checks the disease and saves the victims, In any climate 
and in all countries, without diagnosing or ever seeing them. T. B's. contagion 
Is only In the sputum. 

Diametrically contrary to and revolutionizing all previous sterile cures and 
treatments. Verified by the Court, State and Government authorities. Secret 
formula and Registered Patent Rights for sale by discoverer. Registered Pat
ented In 26 World Countries. 

El\IILE CARPENTIER, N. D. 
68 Chestnut Street, Hillsdale, Bergen County, New Jersey and 3261 S. w. 

'23rd Terrace, Miami, Florida. 
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(3) Yictims of Tuberculosis can verify the a,;tonisbing results achieved with. 
the herbs, roots and other lng~·edients which are used in the T. B. Compound 
of Mr. Emile Carpentier of Hillsdale, Bergen County, N. J. 

Physicians of New York and New Jersey send critic!ll and Incurable consump
tive patients to take his medicine. 

(4) CO~SUMPTION 

Is Cured By 

Dr. Emile Carpentier's 

T. B. Compound 

He <loes NOT Diaguose 

The aforesaid statements, together with other similar statements. 
not set out herein, serve, directly or through implication, as repre
sentations with respect to the efficacy and therapeutic value of said 
compound in use, to the effect that it will cure tuberculosis of the 
lungs, larynx, bones, intestines, kidneys, and brain; that it will cure 
chronic bronchitis, chronic gastritis, ulcernted duodenum, stomach,. 
and intestines; thnt it contains exhilnrnting and Yitalizing herbs and 
roots; that it will cure tuberculosis in all dimates and in all coun
h·ies; that the results aehieved can be wrified by many persons who
have been cured of tuberculosis through the use of said compound; 
and that physicians send critical and incurable consumptive patients 
to respondent. 

Over a period of many years the uniYersally used professional 
designations for a Medical Doctor or a Doctor of Medicine have beenr 
and f!OW are, the abbreviations "Dr." and "l\1. D." The abbreviation 
"N. D." when used with respondent's name in connection with the 
representations or statements herein set out il:l a colorable simulatiqn 
and imitation of the well known and long used term "1\f. D." The 
respondent's use of the terms "Dr." and "N. D." in close proximity 
to his name in the aforementioned statements and representations 
serves as a representation to prospective purchasers that respondent 
is a Medical Docto.r or a Doctor o£ Medicine and tends to and does 
lead them into the mistaken and erroneons b!>lief that he is a Medical 
Doctor. 

The represei\tations made by the respondent with respect to the 
nature nnd effect of his compound when usNl at'£' g-rossly exaggerated, 
false, misleading, and untrue. In truth and in fact, the alle.ged com
pound will not cure tuberculosis of the lungs, larynx, bones, intes
tines, kidneys, or brain; and it will not cure chronic bronchitis, colitis1 

chronic gastritis, ulcerated duodenum, ulcerated stomach, and ulcer
ated intestines. It does not contain any exhilamting and vitalizing 
herbs, roots, or ingredients. It wiJlnot cure the Yictims of tubercu-
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losis in any climate or any country. No vicum of tuberculosis can. or 
js competent to, verify the statements made by respondent that such 
person has been cured of tuberculosis through use of said compouml. 
Physicians do not send to respondent critical or incurable cousump
tive patients. The respondent is not either medically trainP(l or a 
medical practitioner and is not a Doctor of Medicine. 

PAR. 3. The effect of the foregoing false and misleading repre
sentations of the respondent in selling and offering for sale the al
leged tuberculosis compound is to mislead and deceive a substantial 
portion of the consuming public in the various States of the United 
States and in the District of Columbia, into the enoneous and mis
taken beliefs that said tuberculosis compound will cure consumption 
of the lungs, larynx, bones, intestines, kidneys, and brain, and will 
eure chronic bronchitis, chronic gastritis, ulcerated duodenum, ulcer
ated stomach, and ulcerated intestines; that the said compound con
tains exhilarating and vitalizing herbs and roots; and it will cure 
tuberculosis in all climates and in all countries; that the victims of 
tuberculosis can verify the results achieved by tl1e use of the alleged 
compound; that physicians send critical, incurable consumptive pa
tients to respondent; and that Emile Carpentier is a medical doctor 
and practitioner. 

PAR. 4. Each and all of the false and misleading statements ami 
representations used by the respondent in designating and describin~ 
his compound and the effectiveness of said compound for curing, 
treating, or relieving the diseases, ailments, afflictions, and conditions 
of the human body herein named, were and are calculated to, and 
had, and now have, the tendency and capacity to mislearl a substan
tial portion of the purchasing public into the erroneous and mistaken 
belief that all of said representations are true and that said compound 
will in truth accomplish the results claimed. 

Further as a direct consequence of the mistaken ancl erroneous 
beliefs induced by the acts and representations of the respondellt 
hereinabove detailed, a number of the consuming public have pur
chased a substantial volume of respondent's compound, with the result 
that trade has been unfairly diverted to respondent from competitors 
likewise engaged in the business of distributing and selling similar 
products or othe.r products designed, intended, and sold for use in 
the cure, relief, or treatment of the various diseases, ailments, and 
nfliictions, and conditions named herein, nnd who truthfully rPpre
sent the effectiveness of their respective products. As a resnlt thereof, 
injury has been and is now being done by respondent to competition 
in commerce among and between the va.rions States of the United 
States and in the District of Columbia. 
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PAR. 5. The aforesaid nets and practices of the respondent are all 
to the prejudice of the public and of respondent's competitors and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
dnties, and for other purposes," approred September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AXD ORDER 

Pursuant to the provisions of an Act of Congress approved SPp
tember 26, 1914, entitled ".An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on March 10, 1937, issued, and on March 
12, 1937, served its complaint in this proceeding upon respondent 
Emile Carpentier, fill individual, charging him with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing 
of respondent's answer thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by S. 
Brogdyne Teu, II, attoruey for the Commission, and in opposition 
to the allegatious of the complaint by Emile Carpentier, before John 
W. Norwood, an examiner of the Commission, theretofore duly desig
nated by it; and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter the proceeding 
came on for final hearing before the Commission on the said com
plaint, the answer thereto, testimony and other evidence, briefs in. 
support of the complaint and in opposition thereto, oral argument 
not having been requested; and the Commission having duly con
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes thi::; 
its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Emile 'Carpentier, tradiug as Dr. 
Emile Carpentier, is an individual. His principal office and place of 
business are at 68 Chestnut Street, Hillsdale, Bergen County, N. J. 
lie is engaged in the manufacture, sale, and distribution of a prod
uct called "T. B. Compound," a proprietary preparation advertised 
and sold as a cure for tuberculosis of the lungs, larynx, bones, intes
tines, kidneys, and brains, and as. a cure for chronic bronchitis, colitis, 
chronic gastritis, and ulcerated duodenum, stomach, and intestines. 

PAR. 2. Respondent's said product is compounded and packaged at 
his place of business in Hillsdale, Bergen County, N.J., and sold and 
distributed to individual purchasers and to members of the medical 
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profession. "\Vhen orders are received for respondent's said product 
he causes it to be shipped by railway express from his place of busi
ness at Hillsdale, Bergen County, N. J., to the purchasers thereof 
located at various points in the various States of the United States 
other than the State of New Jersey. Since the date the respondent 
began the· compounding of his said product he has maintained a 
course of trade in said product in commerce among anJ. between the 
various States of the United States and in the District of Columbia. 

PAR. 3. At all times since respondent entered into said business he 
has been in substantial competition with other inclividuals, partner
ships, and corporations engaged in the sale and distribution, or in 
the manufacture, sale, and distribution of preparations designed and 
sold as treatments for relieving the pain incident to or for building 
up the resistance of the patient to such diseases and afHictions of 
the human body as those for which respondent recommends his said 
compound as being a cure in commerce among and betwe('n the 
several States of the United States and in the District of Columbia. 

PAR. 4. The respondent advertises his said product in newspapers 
having a general interstate circulation, and by posters at expositions. 
Respondent has also advertised and now advertises his product by 
means of circulars mailed to purchasers and prospecth·e purchasers 
throughout the country. He also advertises his product by means of 
a label on each package of his T. B. Compound bearing the legend 
''PASS THIS ON!" as follows: 

Ample verifications have proved absolute cures in from 6 weeks to G months' 
time. In all of the diseases involving tube1·cu!osis of the lungs, the larynx, the 
bones, the intestines, the kidneys, or the brains. Chronic bronchitis, which 
means congested lungs, colitis, chronic gastritis, ulcerated duouenum, stomach 
or intestines. Intestinal tuberculosis of 9 years standing was completely cured 
In six weeks in 1927. A case of hasty consumption was cured in six weeks in 
1928. 

Respondent, in addition to advertising his compound as set out 
above, has advertised and now advertises his T. B. Compound by 
advertising leaflets. The foJlowing is representative o£ the state
ments and claims as to the therapeutic and curative values of re
spondent's compound, made by him in said advertising leaft('ts: 

Tuberculosis is cured since 1927 by the Specific which is on sale by its dis
coverer, Dr. Emile Carpentier, Natm·opatbic Doctor. He does not diagnose nor 
need he ever see the patient.- to treat them. They must take two level tea
spoons of his T. B. Compound each day. He was publicly and judicially ac
quitted of Fraud in 1935 in the U. S. Federal Comt in l'pite of continuous 
persecutions and prosecutions for many years by the American Medical Associa
tion and the American Tuberculosis Association. Barred f1·om the mail, then 
arrested and put under $2,000 bond for committing the crime of curing the 
White Plague. 
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The following representations appeared in a current circular or 
broadside which respondent sends out to purchasers and prospective 
purchasers: 

EUUEKA! 

Victims of Tuberculosis can verify the astonishing results achieved with 
the herbs, roots and other ingredients which are used iu the T. B. Compound 
of 1\Ir. Emile Carpentier of Hillsdale, Bergen County, N. J. 

Physicians of New York and New Jersey send critical and incurable con
sumptive patients to take his medicine. Ample verifications have conclusively 
Proven its value in open court where 50 past victims presented themselves as 
evidence in the First District Court of Bergen County at Englewood, N. J., 
on Oct. 22, 1929. The patients stay at horne and take two teaspoons of this 
compound each day to obtain proper results. 

By means of the foregoing statements the respondent represents 
to purchasers and prospective purchasers, that his T. B. Compound 
is an effective cure for all types and forms of tuberculosis, and for 
chronic bronchitis, colitis, chronic gastritis, and ulcerated duodenum, 
stomach, and intestines, whether caused by or associated with a 
tubercular condition or any other afHiction or condition of the human 
body. 

PAn. 5. A qualitative analysis of respondent's T. D. Compound 
Was made by a government agency. This analysis showed the re
spondent's compound to contnin: 

Total solids: 
(5 hrs. at 100° C.)-------------------------------------------- 84.94% 
VVater (}(ylene method)---------------------------------------- 18.8% 
Ash (Chiefly magnesium, carbonate and sulphate with traces of 

iron, calcium and chloride)---------------------------------- .41% 
. 77% Acidity of steam distillate as acetic acid------------------------

ChloroforiU soluble material------------------------------------ 42.45o/o 
Saponification value of chloroforiU soluble IUaterial (U. S. P. XI 

for lard==195-203)------------------------------------------- 201.2 o/o 
Iodine value of chloroform soluble IUaterial (U. S. P. XI for 

lard==46-70)------------------------------------------------- 52.1 o/o 
Reducing sugars before inversion as invert sugar----------------- 30. 52% 
Reducing sugars after inversion as invert sugar------------------ 31.10% 

A reading at 87° C. on nn inverted half noriUal solution of the same gave only 
0.5° V. At 25° C., the solution was levorotatory. This shows the absence of 
glucose and indicates that either siiUple syrup or honey was used. 

The product is a seiUi-solld preparation consisting cbJefiy of lard and a syrupy 
liquid. There is a small amount of acetic acid present and some unidentified 
Plant IUaterial. The syrup was originally either simple syrup (sucrose and 
water) or honey, but because of the action of the acetic acid now consists chiefly 
of invert sugar. 

Small aiUounts of bark or pithy material are present. 

PAR. 6. Uncontroverted medical testimony is to the effect that there 
is no known cure for tuberculosis. 
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PAR. 7. It is found that respondent's T. B. Compound has no cura
tive, remedial, or therapeutic value in the treatment of the various 
types of tuberculosis or the various causes thereof and has no beneficial 
value whatever in the treatment of such conditions and ailments. It 
is further :found that said T. B. Compound will not cure or in any way 
be beneficial in the treatment of chronic bronchitis, colitis,· chronic 
gastritis, and ulcerated duodenum, stomach, and intestines, whether 
caused by or associated with a tubercular condition or any other affi\c
tion or condition of the human body. 

PAR. 8. Upon the testimony and other evidence in the record it is 
found that the representations as to the therapeutic and curative values 
of respondent's T. B. Compound are untrue; that no one has been cured 
of tuberculosis by its use; that physicians have not successfully pre
scribed it in the treatment of patients with tuberculosis or other dis
t"ases for which the respondent claims his product a cure, and that 
respondent's compound is not an original or secret discovery. The 
ingredients of his compound have long been known. It is also found 
that by the use of respondent's compound persons a:Blicted with tuber· 
culosis may delay the securing of essential medical care and hospitali· 
zation so long that there is no possibility of arresting the disease. 

Respondent's product is sold direct to purchasers who can and do 
attempt self medication without the proper and necessary advice as to 
their condition and proper treatment therefor. This oftentimes results 
in the condition of the patient reaching a point where it is beyond the 
aid of medical treatment. 

PAR. 9. Respondent is not a medical doctor, he has never had any 
medical training; never served an internship in any hospital or been 
connected with the medical profession in any way other than as an 
orderly in hospitals. Respondent maintains no office or place where 
the condition of purchasers and prospective purchasers of his com
pound may be determined. 

The use by respondent of the representations set :forth above in his 
advertising literature has had, and now has, the capacity and tend
ency to, and does mislead and deceive a substantial part of the pur
chasing public into the false and erroneous belief that said repre
sentations are true and that Raid T. B. Compound is a cure for all 
typer, of tuberculosis and the causes thereof, chronic bronchitis, colitis, 
chronic gastritis, ancf ulcerated duodenum, stomach, and intestines, 
whether caused by or nssociated with !\ tubercular condition or any 
other affliction or condition of the human body. 

Acting under the above mistaken and erroneous beliefs induced by 
the false and exaggerated statements and representations by the re· 
spondent as above referred to, the public has purchased a substantial 
volume of the respondent's said product. As a result trade has been 
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unfairly diverted to respondent from his competitors likewise en
gaged in the manufacture, sale, and distribution of treatments in
tended to be used and used for relieving the pains incident to the 
diseases and afflictions of the human body for which respondent 
recommends his compound, or for building. up the resistance. of the 
patients to such diseases and afflictions, who truthfully represent 
the extent of the therapeutic value of their respective products. 

CONCLUSION 

The aforesaid acts and practices of the respondent Emile Carpen
tier, an individual, trading as Dr. Emile Carpentier, are to the preju
dice and injury of the public and of respondent's competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes.~' 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Contmis
sion upon the complaint of the Commission, the answer of respond
ent: testimony and other evidence taken before John W. Norwood, an 
examiner of the Commission, theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thert:>to. 
and briefs filed herein, oral argument not having been requested, and 
the Commission having made its findings as to the facts and its 
conclusion that respondent has violated the provisions of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create u 
Federal Trade Commission. to define its powers and duties, and for 
other purposes." • 

It is ordered, That the respondent, Emile Carpentier, an indiddual, 
trading as Dr. Emile Carpentier, or trading under any other name. 
or through uny corporate or other device, his representatives, agents. 
and employees, in connection with the offering for sale, sale, and 
distribution of a medicinal product now designated as "T. B. Com
pound," or any othPr medicinal product containing substantially the 
same ingredients or possessing substantially the same properties, sold 
lllHler that name or any other name in interstate commerce or in the 
bistrict of Columbia, do forthwith cease and desist from directly 
or indirectly : 

1. Representing that said product has any curative, remedial, or 
therApeutic value, or is in any way beneficial in the treatment of 
tuberculosis of the lungs, larynx, intestines, kidneys, brains, or tuber
culosis of any other part or parts of the human body. 
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2. Representing that said product has any curative, remedial, or 
therapeutic value, or is in any way beneficial in the treatment of 
-chronic bronchitis, colitis, chronic gastritis, and. ulcerated duodenum, 
or of diseases and maladies of the stomach and intestines, or of any 
<Other similar or allied condition or conditions of the human body. 

3. Representing that said product contains any oriental herbs of 
:any nature or description whatsoever. · 

4. Representing that physicians have prescribed said product for 
·patients suffering from any tubercular conditions, or that physicianS 
bave sent critical and incurable consumptive patients to the said 
Emile Carpentier to take said product. 

5. Representing that "Consumption" or tuberculosis in any form is 
-cured by Emile Carpentier. 

6. Representing through the use of the term medical doctor, or doc· 
tor of medicine, or any abbreviation thereof or any other professional 
<Jesignation of like or similar import that Emile Carpentier is a 
physician or doctor. 

7. Representing that any one has been cured of tuberculosis in 
from 6 to 8 weeks, or any other period of time, by use of respondent's 
·compound. 

It is further ordered, That the respondent shall, within 60 days 
·after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
'Which he has complied with this order. 
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IN THE MATTER OF 

RUSSEKS FIFTH A VENUE, INC., AND FASHION FIRSTS, 
INC. 

'COMPLAINT, J;'INDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 Ol•' AN ACT OF CONGRESS APPROVED SEPT. 26, Hl14 

Docket 3226. Complaint, Sept. 14, 1937-Decision, Feb. 12, 1938 

Wht>re a corporation, stock of which was owned by, and widely distributed to, 
genet•aJ public, and which was engaged in advertisement, distribution, and 
Rale of furs, coats, suits, dresses, hats, and other wearing apparel; and its 
corporate advertising agency, under common control, and engaged in design
ing, modeling, advertising, and fostering sale exc-lusively of such products as 
Were offered by said first-named corporation in cooperation with others, and 
In publishing periodical "Fashion Firsts," sold to first corporation as principal 
subscriber and to other r\'tail dealers throughout the United States for distri
bution to their patrons under aforesaid title and with imprint thereon of par
ticular retailer, and depictions of live models of furs, coats, dresses, hats, and 
other articles of wearing apparel selected by such agency from group of man
ufacturers who, in cooperation with, and at Instance and requt-st of, said first
named corporation and itself manufacture, sell, and distribute said mercban
<lise exclusively to It and other retail dealer subscribers to said "Fashion 
Firsts," with exclusive right in their respective localities to sell merchandise 
therein depleted; in soliciting sale and in sale and distribution of garments 
and wearing apparel sold by said first corporation, and of aforesaid "Fashion 
Firsts" magazine, and cooperating together and with others-

Represented and Implied that the garments and wearing apparel described and 
advertised in said magazines were designe(l, fabricated, tailored, and made 
in England through use in magazine in question of pictorial representations 
of the British Royal Coat of Arms and depletions of t11e Royal Hussars and of 
rural and other parts of the British Isles, together with illustrations of gar
ments and other wearing apparel thus offered, and designated and described 
by distinctively English names, together with statements referring to some 
part of the afore:;;aid Isles, such as "Buckingham," "'Vhat would a collection 
of English coats be without a highbuttoniug reefer?"; ''York Jlouse," "Knize 
has made one (a coat) for Fashion Firsts in a new hairy Scottish woolen" 
and other references and names of similar tenor and implication, along with 
frequent references to England and English taste, styling, garments, and 
Places, and thereby indicated to retail dealers and to consuming public, and 
especially to persons of English blood or origin and to other purchasers with 
Preference for goods manufactured or tailored In England, that the garments 
nnd other wearing apparel designated, described, and represented as afore· 
said were designed, made and tailored in England upon authority of the Royal 
Warrant Holders Association or members thereof or by the British Govern
ment or members of the British royal family; 

Notwithstanding fact neither said fit·st twmed corporation nor its corporate adver
tising agency were members of Haid Association and neitht-r the Briti;;h Gov
ernment nor said Association or auy llll'mber of said family or of said .Asso
ciation having right to use said Royal Coat of Arms had ever granted or 

lGOHilm-39-vor .. 26--47 
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consented to use thereof by them, and their aforesaid use thereof was without 
authority, warrant or consent of the legal owners and users; 

With tendency and capacity to cause retail dealers and members of purchasing: 
public to form erroneous belief that their said garments and wearing apparel 
were designed, tailored and made in, and imported ft·om, England and with 
result of placing in the hands of others means whereby public might be 
deceived, and result that many retailers and members of purchasing publiC, 
acting under such erroneous beliefs induced by aforesaid misrepresentations. 
bought their said garments and wearing apparel and trade was unfairly 
diverted to them from competitors engaged in selling in commerce among the 
various States similar garments and wearing apparel truthfully advertised; 
to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice and injury of the public 
and competitors and constituted unfair methods of competition. 

Mr. Or.errel F. Rhodes for the Commission. 
lV eisman, Quinn, Allam & Spett, of New York City, for respondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, having reason to believe that Russeks Fifth Ave
nue, Incorporated, and Fashion Firsts, Incorporated, corporations, 
hereinafter referred to as respondents, have been, for more than 1 year 
last past and are now, using unfair methods of competition in com
merce as "commerce" is defined in said act of Congress; and it appear
ing to the Commission that ·a proceeding by it in respect thereof would 
be to the public interest hereby issues its complaint stating its charges. 
in that respect as follows: 

· PARAGRAPH 1. Russeks Fifth A venue, Incorporated, and Fashion 
Firsts, Incorporated, are corporations, organized, existing, and doing 
business under and by virtue of the laws of the State of New York with 
their principal offices and places of business located at 390 5th Avenue, 
New York City, N.Y. 

PAR. 2. Respondent, Russeks Fifth Avenue, Incorporated, hereinafter 
known and designated as "Russeks," is now and, for more than 1 year 
last past, has been engaged in the business of manufacturing, adver
tising, selling, and distributing furs, coats, suits, dresses, hats, and other 
wearing apparel. Said respondent now causes, and for more than 1 
year last past has caused its said products, when manufactured and ~:old, 
to be transported from its principal place of business in New York City 
in said State, into the District of Columbia and through and into the 
several States of the United States other than the State of origin, where 
said products are delivered to retail stores, some of which are owned 
and operated by respondent, and to other purchasers thereof at their 
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respective points of location. Said respondent, in the course and con
duct of its said business, has been and is now engaged in direct and 
substantial competition with various corporations, partnerships and 
individuals likewise engaged in the sale and distribution of furs, coats, 
suits, dresses, hats, and other articles of wearing apparel, and in offer
ing such products for sale in commerce between and among the various 
States of the United States and in the District of Columbia. 

Said respondent, Russeks, in the course and conduct of its said busi
ness, caused to be organized and incorporated, and controls respondent, 
Fashion Firsts, Incorporated, and uses said corporation as a medium 
or agency to design, fashion, model, and advertise the said furs, coats, 
suits, dresses, hats, and other merchandise manufactured, sold, and 
distributed by respondent Russeks. 

PAR. 3. Respondent, Fashion Firsts, Incorporated, is a corporation 
Wholly managed, controlled, and operated by respondent, Russeks. 
Said respondent, Fashion Firsts, Incorporated, in the course and con
duct of its business designs, fashions, models, and advertises the said 
Products manufactured and sold by said respondent, Russeks. Said 
repondent, Fashion Firsts, Incorporated, in the course and conduct 
of the business of designing, fashioning, modeling, and advertising the 
said furs, coats, suits, dresses, hats, and other products manufactured, 
sold, and distributed by said respondent, Russeks, has caused and now 
causes to be published, under the title "Fashion Firsts," certain maga
z~nes, booklets, brochures, circulars, and other periodicals which it 
Circulates, sells, distributes, and transports through the mail and 
~therwise in interstate commerce from its principal place of business 
111 the State of New York through and into other States of the United 
States and in the District of Columbia to retail dealers and other pur
chasers thereof at their several places of location. 

PAR. 4. In the course and conduct of their said business as afore
said, the said respondents, cooperating with each other and with 
others, in soliciting the sale, and in the sale and distribution of said 
Products so manufactured and sold by the respondent Russeks and in 
the sale and distribution of said magazines, booklets, brochures, cir
~ulars, and periodicals, advertising said products, now represent and 
Imply, and for more than 1 year last past have represented and im
plied, through said advertising media so sold, circulated, and distrib
uted to dealers and others in said commerce as above alleged, that 
the coats, suits, and other apparel described and advertised in said 
magazines, booklets, brochures, circulars, and periodicals were and are 
designed, fabricated, manufactured, made, or tailored in England. 
Said representations and implications are made by the said respond
ents through the use in said advertising media of a pictorial repre-
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sentation of the British Royal Coat of Arms, consisting of a shield 
supported by a lion and a unicorn, upon which shield is superimposed 
a crown, underneath the whole of which is inscribed "Dieu et :Mon 
Droit"; and pictorial representations and descriptions of typical Eng
lish scenes, one of which shows soldiers standing at attention, dressed 
to represent the Royal Hussars, and others which show rural and 
other views of parts of the British Isles. These pictorial represen
tations of the British Royal Coat of Arms and typical English sceues 
are used in connection with pictorial representations appearing in 
said advertising media of suits, coats, and other apparel designated 
:and described by distinctively English names accompanied by state
ments referring to some part of the British Isles. These distinctiwly 
English names and the accompanying statements are, in part, as 
follows: 

Buckingham 
\Vhat would a collection of Euglish eoats be without a highbuttoning reefer? 
Piccadilly 
"Fashion Firsts" was delighted with its baby box coat suit when it arriYed 

from the talented hands of Digby Molton. 
Marlborough . 
No Spring wardrobe can possibly be complete without a button<lown-the-frout 

coat of English homespun. 
York Hou.se 
Knize has made one (a coat) for "Fashion Firsts" in a new hairy Scotti~ll 

woolen. * * • 
Wi-ndsor 
Peter Russel retlected the P11ris feeling fot· pockets in this three pieee Iri~h 

lwmespun suit • • • 
Regent Street 
• * * Digby Morton immediately set to work to make the perfect bolero 

suit for "Fashion Firsts." It's made of an English Twill • • * 
Hyde Park 
Debeuhnm saddle l'ltitched the very short Scottish home~;pun jac·ket snit be 

made for "Fashion Firsts" * • * and ndded a new touch to Englif:h tailor
ing • * •. It's a reigning British fashion translated into "I<'ashion Firsts" 
economy • • * 

"Fashion Firsts" has captured the very feeling and atmosphere of Englnml 
with this new Spring Collection of BRITISH COATS AND SUITS 11s featured 
in Vogue. 

A toast to England for the great success • • • sudden and dramatic 
• * * made by her young designers. "Fashion Firsts" salutes them once 
more, by devoting a whole collection of the first Spring coats and suits to 
British creators. Now, with England the cynosure of all eyes • * • the 
smart English woman emerges as a fashion figure • • • her superb poi>'e 
to be imitated * • • her casual chic to be followed * • • her clotheiJ 
to be copied. Recognizing this trend * • • "Fashion Fir~ts" has "flone" 
England from the Scottish moors to Hyde Park * • • and has transplanted 
the wry feeling and atmosphere of England, English fabrics and Eng!i;.h 
fashions, into this superb group of "Faf>hion Firsts." Designers patronized hY 
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royalty haYe created these costumes • * • Digby Morton • * • Donille 
Bouse * • • Debenham • • • Peter Russel • * • Knize • • • 
Creed • • • 

The said designations, descriptions, and representations hereinabove 
set out and described, aml the pictorial representations of the British 
Coat of Arms and English scenes, as used and employed by said 
respondents, Russeks and Fashion Firsts, Incorporated, in cooperation 
With others, in describi11g the said products sold in interstate com
lllerce are of English meani11g, implication, and suggestion, and in
dicate to the retail dealers and to the consuming public, especially to 
Persons of English blood or origin, and to other purchasers having a 
Pl'eference for goods fabricated, manufactured, tailored, or made in 
~ngland, that the said furs, coats, suits, dresses, hats, and other wear
l!Jg apparel thus designated, described, and represented were designed, 
fabricated, manufactured, made, or tailored in England by and upon 
authority of Royal Warranty Holders and members of the Royal 
Warrant Holders Association when in truth such is not the fact. 

PAn. 5. The British Royal Coat of Arms is the property of the 
British Government and the right to its use and to the use of 'pic
torial representations thereof is limited to the British Government 
and its functions and to the British Royal family and to Royal 
'Varranty Holders, and members of the Royal 'Varrant Holders 
~'\.ssociation, that is to say those corporations, partnerships, and 
Individuals, who as a result of long continued, faithful service to 
Ine-mbers of the British Royal family have, by them, been granted 
special permission so to use said Coat of Arms in recognition of said 
service. 

The said respondents, Russeks and Fashion Firsts, Incorporated, 
have not rendered any conspicuous service to the British Govern
ment or to the British Royal family, and neither the British Gov
ernment nor the British Royal family, nor any member thereof, has 
eYer granted or consented to the use by said respondents of the 
British Coat of Arms and the use thereof by said respondents and 
others is without authority, warrant, or consent of the rightful own
ers and users thereof. 

PAR. 6. The said representations of said respondents and others, 
as aforesaid, are false and misleading and have had and do have a 
tendency and capacity to mislead and deceive a substantial number 
of retail dealers and the purchasing public into the mistaken and 
erroneous belief that the furs, suits, coats, dresses, hats, and other 
'Vearing apparel so marked, branded, designated, advertised, and 
so_ld by respondents are manufactured by and with authority of the 
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British Government, the Royal British family, or British Royal 
\Varranty Holders and are designed, fabricated, manufactured, 
tailored, or made in England and imported from England when 
such is not the truth in fact. The said representations of said' re
spondents and others, have had and do have the capacity to induce 
retail dealers and members of the purchasing public to buy respond
ents' said merchandise because of the erroneous beliefs engendered 
by said false and misleading representations, and to divert trade 
unfairly from competitors, who are engaged in the sale of like mer
chandise to that sold by respondents in commerce in and among the 
various States of the United States and in the District of Columbia, 
who do not use such false and misleading representations. Said acts 
and practices deceive the public and injure competitors who do not 
misrepresent like products manufactured and sold by them and 
places in the hands of others the means whereby the public might 
be and are deceived. 

PAR. 7. The above alleged acts and practices of respondents are 
all to the prejudice and injury of the public and of respondents' 
competitors and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Septem· 
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission on September 14, 1937, issued, and on September 
15, 1937, served its complaint in this proceeding upon the respondents, 
Russeks Fifth A venue, Inc., and Fashion Firsts, Inc., corporations, 
charging them with the use of unfair methods of competition in com
merce, in violation of the provisions of said act. After the issuance of 
said complaint and the filing of respondents' answer, the Commission, 
by order entered herein, granted respondents' motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of the complaint to be true, and waiving 
the taking of further evidence and all other intervening procedure, 
which substitute answer, dated December 29, 1937, was duly filed in 
the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
Lefore the Commission on the said complaint and the substitute answer, 
briefs and oral arguments of counsel having been waived, and the 
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Commission, having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its conclusion 
Qrawn therefrom: 

FINDINGS AS TO THE FACTS 

• PARAGRAPH 1. Respondents, Russeks Fifth Avenue, Inc., and Fash
Ion Firsts, Inc., are corporations organized, existing, and doing 

. business under andJ by virtue of the laws of the State o£ New York, 
With their offices and principal place of business located at 390 Fifth 
Avenue, New York, N. Y. 

PAR. 2. Respondent, Russeks Fifth Avenue, Inc., is now, and for 
lllore than 1 year prior to the 14th day o£ September 1937, has been 
engaged in the business of advertising, distributing, and selling furs, 
coats, suits, dresses, hats, and other wearing apparel. Said respondent 
now causes, and for more than 1 year prior to September 14, 1937, has 
caused its said products, when sold, to be transported and distributed 
from its aforesaid principal place of business in New York, and also 
from its branch outlet located in the city of Chicago, State of Illinois, 
to the purchasers thereof, at their respective points of location in the 
several States of the United States, other than the States of New York 
and Illinois, and in the District of Columbia. 

In the course and conduct of its business, said respondent, at all times 
herein mentioned, has been, and is now, engaged in substantial com
~etition with various other corporations, and with partnerships and 
Individuals likewise engaged in the offering for sale, sale, and distri
bution of similar garments and other wearing apparel in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

The stock in respondent, Russeks Fifth A venue, Inc., is owned and 
widely distributed to the general public. 

PAR, 3. Respondent, Fashion Firsts, Inc., is a closed corporation 
sponsored by respondent, Russeks Fifth A venue, Inc., and a majority 
of its stock is owned by a few of the stockholders of respondent, Rus
seks Fifth A venue, Inc., which said stockholders direct and control 
the business and policies of said respondent, Russeks Fifth Avenue, 
Inc., and said respondent, Fashion Firsts, Inc. 

Respondent, Fashion Firsts, Inc., is an advertising agency for re
spondent Russeks Fifth A venue, Inc. Said respondent, Fashion Firsts, 
Inc., in its business, designs, models, advertises, and fosters the sale of 
Qnly such products as are offered for sale and sold by said respondent, 
Russeks Fifth A venue, Inc., in cooperation with others. 

Respondent, Fashion Firsts, Inc., publishes monthly and quarterly 
magazines under the title "Fashion Firsts," which are sold to retail 
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dealers throughout the United States, including respondent, Russeks 
Fifth Avenue, Inc. Respondent, Russeks Fifth Avenue, Inc., is the 
principal subscriber of said magazine service. Said magazines so pur
chased by said Russeks Fifth A venue, Inc., and said other retail 
dealers, are distributed to their patrons. 'Vhen so distributed to the 
public, said magazines bear the imprint "Fashion Firsts, Inc.," and 
also the imprint of the particular retail dealer so distributing them. 

Said "Fashion Firsts" magazines contain pictures and representa
tions on live models of furs, coats, suits, dresses, hats, and other 
articles of wearing apparel selected by Fashion Firsts, Inc., from a 
selected group of manufacturers who, in cooperation with, and at the 
instnnee and request of said respondents, Russeks Fifth Avenue, Inc., 
and Fashion Firsts, Inc., manufacture and sell and distribute said 
merchandise exclusively to said respondent, Russeks Fifth Avenue, 
Inc., and other retail dealer subscribers to said "Fashion Firsts" maga
zines, who have the exclusive right, in their respective localities, for 
the sale of said merchandise so pictured and represented in said maga
zines, and who are advised by respondent, Fashion Firsts, Inc., of the 
names of the manufacturers from whom they may purchase. said 
products. 

Said respondent, Fashion Firsts, Inc., caused and now causes said 
magazine, which it sells and distributes, to be shipped, through the 
mail and otherwise, in commerce from its principal place of business 
in the city of New York to retail dealers at their respective places of 
location in the various States of the United States, other than New 
York and in the District of Columbia. 

Said respondent, Fashion Firsts, Inc., is now, and at all times since 
m<;>re than 1 year prior to September 14, 1937, has been, engaged in 
substantial competition with other corporations and with partnerships 
and individuals engaged in designing, modeling, advertising, and fos
tering the sale of garments and wearing apparel similar to or like the 
aforesaid products sold by respondent, Russeks Fifth A venue, Inc., 
and in publishing, circulating, selling, and distributing magazines and 
other periodicals and advertising media in connection therewith in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

PAR. 4. In the course and conduct of their business, as aforesaid, 
respondents, Russeks Fifth A venue, Inc., and Fashion Firsts, Inc., in 
soliciting the sale and in the sale and distribution of garments and 
wearing apparel sold by respondent, Russeks Fifth A venue, Inc., and 
in the sale and distribution of said magazine "Fashion Firsts," cooper
ating together and with others, now represent, and have represented 
and implied, that the garments and wearing apparel described ancl 
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.advertised in said magazines were designed, fabricated, tailored, and 
lllade in England. Said representations and implications are vari
·ously made by the said respondents through the use in said magazine, 
''Fashion Firsts," of pictorial representations displaying the British 
noyal Coat of Arms, consisting of a shield supported by a lion and a 
llnirorn, upon which shield is superimposed a crown, under the whole 
-of which is inscribed "Dieu et Mon Droit,'' and other pictorial repre
sentations and inscriptions of t.ypical English scenes, one of which 
shows soldiers standing at attention, dressed to represent the Royal 
Hussars, and other scenes which show rural and other parts of the 
British Isles. 

These representations of the British Royal Coat of Arms and typical 
English scenes are used in connection with pictorial representations of 
garments and other wearing apparel designated and described by dis
tinctively English names, accompanied by statements referring to 
some part of the British Isles. These distinctively English names and 
.accompanying statements, designations, descriptions, and representa
tions are, in part, as follows: 

Buckingham 
What would a collection of English coats be without a higbbuttoning reefer? 
Piccadi-lly 
"Fashion Firsts" was delighted with its baby box coat suit when it arrived 

from the talented hands of Digby Morton. 
Marlborough 
No spring wardrobe can possibly be complete without a buttondown-the-front 

<Coat of English homespun. 
York Jio1tse 
Knize has made one (a coat) for "Fashion Firsts" in a new hairy Scottish 

w-oolen • • •. 
Windsor 
Peter Russel reflected the Paris feeling for pockets in this three-piece Irish 

homespun suit • • •. 
Regent Street 
• • • Digby l\forton immediately set to work to make the perfect bolero 

Suit for "Fashion Firsts;' It's made of an English Twlll • • •. 
Hyde Park 
Debenham saddle stitched the very short Scottish homespun jacket suit he made 

for "Fashion Firsts" • • • and added a new touch to English tallorlng 
• "' •. It's a reigning British fashion translated into "Fashion Firsts" 
economy • • •. 

"Fashion Firsts" has captured the very feeling and atmosphere of England with 
this new Spring Collection of BRITISH COATS AND SUITS as featured in 
Vogue. · 

A toast to England for the great success • • • sudden and dramatic 
• • • made by her young designers. ''Fashion Firsts" salutes them once 
lllore by devoting a whole collection of the first Spring coats and suits to British 
creators. Now, with England the cynosure of all eyes • • • the smart 
English woman emerges as a fashion figure • • • her superb poise to be 
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Imitated • • • her casual chic to be followed • • • her clothes to be 
copied. Recognizing this trend • • • "Fashion Firsts" has "done" England 
from the Scottish moors to Hyde Park • • • and bas transplanted the very 
feeling and atmosphere of England, English fabrics and English fashions, into
this superb group of ''Fashion Firsts." Designers patronized by royalty have
created these costumes • • • Digby Morton • • • Dorvllle House 
• • • Debenham • • • Peter Russel • • • Knize • • • Creed . . •. 

The aforesaid designations, descriptions, and representations here
inabove set out, and the pictorial representations of the British Royal 
Coat of Arms and English soldiery and scenes, as used and employed 
by said respondents, Russeks Fifth A venue, Inc., and Fashion Firsts, 
Inc., in cooperation with others, in describing said garments and 
wearing apparel sold in commerce as herein set out, are of English 
meaning, implication, and suggestion. Such designations, descrip
tions, and representations indicate to the retail dealers and to the 
consuming public, especially to persons of English blood or origin 
and to other purchasers having a preference for goods fabricated, 
manufactured, tailored, or made in England, that said garments and 
other wearing apparel thus designated, described, and represented 
were designed, fabricated, manufactured, tailored, and made in Eng
land upon authority of said Royal \Varrant Holders' Association or 
members thereof, or by the British Government, or members of the 
British Royal Family, when in truth such is not the fact. 

PAR. 5. The British Royal Coat of Arms is the property of the 
British Government and the right to its use and to the use of pic
torial representations thereof is limited to the British Government 
and its functions, to the British Royal Family, and to Royal 'Varranty 
Holders and to members of the Royal "\Varrant Holders' Association, 
that is to say, those corporations, partnerships, and individuals who, 
as a result of long continued, faithful service to members of the 
British Royal Family, have been granted by them special permission 
to use said Coat of Arms, in recognition of said service. 

The said respondents, Russeks 'Fifth Avenue, Inc., and Fashion 
Firsts, Inc., are not members of the Royal Warrant Holders' Associa
tion; and neither the British Government, nor any member of the 
British Royal Family, nor the Royal "\Varrant Holders' Assodation, 
or any member thereof, having the right to use the British Royal 
Coat of Arms, has ever granted or consented to the use. of said re
spondents of the British Royal Coat of Arms, and the aforesaid use 
thereof by said respondents is without authority, warrant, or consent 
of the legal owners and users thereof. 

The use by respondents of said pictures of the British Royal 
Coat of Arms and English soldiery and "scenes, and said names and 

' 



RUSSEKS FIFl'H A VENUE, INC., El' AL. 711 

701 Conclusion 

designations, in the manner hereinabove set out, serve as representa
tions by respondents that the said garments and wearing apparel, so 
represented, sold, and transported, were designed, fabricated, manu
factured, tailored, and made in England, and imported from England 
contrary to the facts. 

PAR. 6. There are, among the competitors of respondents as referred 
to hereinabove, corporations, partnerships, firms, and persons who 
are engaged in the sale of garments and wearing apparel similar to 
the garments and wearing apparel mentioned by respondents in their 
advertising, who do not advertise and represent that their garments 
and wearing apparel were designed, fabricated, tailored, or made in 
England, or imported from England, when such is not the fact. 

PAR. 7. The use of the aforesaid false and misleading representa
tions and practices on the part of respondents in the sale and offering 
~or sale of their said furs, coats, suits, dresses, hats, and other wear
lug apparel, has had and now has, the tendency and capacity to cause 
retail dealers and members of the purchasing public to form the 
erroneous belief that respondents' said garments and wearing ap
parel are designed, fabricated, tailored, and made in England, and 
Imported from England, when such is not the truth in fact. Such 
acts and practices also place in the hands of others a means whereby 
,~he public might be deceived. Acting under such erroneous beliefs, 
tnduced by the various misrepresentations of respondents as herein
above detailed, many retail dealers and members of the purchasing 
Public have purchased respondents' said garments and wearing ap
parel. As a result trade has been unfairly diverted to respondents 
from competitors engaged in selling, in commerce among and between 
~he various States of the United States, similar garments and wear
tug apparel which are truthfully advertised and represented. 
Thereby, substantial injury has been done, and is being done, by 
respondents to competition in commerce among and between the vari
ous States of the United States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondents, Russeks Fifth 
':1venue, Inc., and Fashion Firsts, Inc., are to the prejudice and in
Jury of the public and of respondents' competitors, and constitute 
Unfair methods of competition in commerce within the intent and 
:meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission 
to define its powers and duties, and for other purposes." ' 
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ORDER TO CEASE A NO DESIST 

This proceeding having been heard by the Federal Trade Com· 
mission upon the complaint of the Commission and the answer dated 
December 29, 1937, filed herein by respondents, admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all intervening procedure, and the 
Commission having made its findings as to the facts and its con
clusion that said respondents have violated the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act to cre· 
ate a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

It i8 ordered, That the respondents1 Russeks Fifth Avenue, Inc., 
and Fashion Firsts, Inc., their respective officers, representatives, 
agents, and employees, in connection with the offering for sale, sale, 
and distribution of furs, suits, coats, dresses, hats, and other gar
ments and wearing apparel which were not designed, fabricated, 
tailored, or made in England, in interstate commerce or in the Dis
trict of Columbia, do forthwith cease and desist from directly or 
indirectly : 

Representing, through the unauthorized use of the British Uoyal 
Coat of Arms, or any simulation or imitation thereof, or through 
the unauthorized use of picturizations of English Royal Hussars or 
other English soldiery, or through the unauthorized use of the names 
of any of the members of the Royal "\Varrant Holders Association, 
or through use of any picturization of typically English scenes, 
places or people to designate, describe, or in any way refer to such 
garments and wearing apparel, or through any other means or 
device, or in any manner, that said garments and wearing apparel 
were designed, fabricated, tailored, or made in England. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE :MATTER OF 

SHEFFIELD SILVER COMPANY, INC. 

CO~IPI..AINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2838. Complaint, Nov. 21, 1935-Decision, Feb. 111, 1938 

'Where a corporation engaged in manufacture and sale, to retail jewelers lo· 
cated throughout the United States, of silver-plated hollow ware made by 
the electro-plating proces<', in purchase of pl'Oducts of which process, absent 
fixed standard for composition of base metal or fineness or quantity of 
silver to be applied generally, public is obliged to depend upon reputation 
of maker or of trade name or brand attached to product, or represeuta· 
tions of maker or seller thereof-

Used, in conduct of its business, corporate name including words "Sheffield 
Sitver," and featured its said name containing word "Sheffield" on letter· 
lJeads and invoices distributed in interstate commerce, and on labels affixed 
to cartons in which Its said products were packed and shipped, and sup· 
Plied salesmen, for presentation to prospects, with photographs of its said 
ware featuring corporate name as aforesaid, notwithstanding fact its said 
products were not made or manufactured in accordance with Sheffield 
process, long theretofore employed and identified by name "Sheffield" with 
ware of high sales value made by historic process in question; 

'With result that its said products were advertised as "Sheffield Silverware 
by Sheffield Company," and with tendency and capacity to confuse and 
deceive purchasing public with regard to true nature and quality thereof, 
and to induce purchasers to buy same in and on account of mistaken 
belief that they were made by aforesaid Sheffield process, and of thereby 
unfairly diverting trade to it from competitors engaged in snle in inter
state commerce of products similar to those sold and distributed by it, 
and who truthfully and h01wstly advertise and represPnt the snme, uud of 
plaelng in bands of unscrupulous or uninformed retailers means and in· 
strumentality whereby they might mislead members of purchasing public 
Into erroneous belief that its said silver-plated hollow ware products were 
made in accordance with process aforesaid : 

1Ield, That such practices, under the conditions and circumstances set forth, 
were all to the injury and prejudice of the public and competitors and 
constituted unfair methods of competition. 

Before iJlr. William 0. ReeL'e8, trial examiner. 
Nr. Alden S. Bradl-ey and 21fr. Gerard A. Rault for the Com

Inission. 
11/r. J. Leo Rothschild, of New York City, for respondent. 

CoM PLAINT 

Pursuant to the provisions o£ an Act o£ Congress approved Sep· 
t;mber 26, 1914, entitled "An Act to create a Federal Trade Commis
Sion, to define its powers and duties, and £or other purposes," the 
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Federal Trade Commission, having reason to believe that Sheffield 
Silver Company, Inc., a corporation hereinafter referred to as re
spondent, has been and is using unfair methods of competition in 
commerce, as "commerce" is defined in said Act of Congress, and in 
violation of Section 5 of said act, and jt appearing to said Commis
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

PARAGRAPH 1. Respondent is a corporation, organized and doing 
business by virtue of the I a ws of the State of New York, having its 
principal office and place of business in Jersey City, N. J.; and is 
now and for more than 1 year last past, has been engaged in the 
business of manufacturing silver-plated hollow ware, and in the sale 
and distribution thereof to retail jewelry dealers located throughout 
the United States, and causes said products when sold to be trans
ported from its principal place of business in Jersey City, State of 
New Jersey, or from its place of origin in other States, to purchasers 
thereof in the States of Tennessee, Texas, Georgia, and other States 
of the United States and in the District of Columbia, at their respec
tive places of business, and there is now, and there has been for more 
than 1 year last past, a. course of trade and commerce by said re
spondent in such silver-plated hollow ware, between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of its said business, respondent is in com
petition with other individuals, partnerships, and corporations en
gaged in the manufacture of silver-plated hollow ware and in the 
sale and distribution thereof in commerce between and among the 
various States of the United States and within the District of 
Columbia. 

PAR. 2. Competitors of the respondent, and the respondent, use, in 
the manufacture of their product, the electroplating process, which 
process involves the submersion of the base metal form in a chemical 
solution or bath and, by the electrolizaJion of silicate salts, causes a 
coating of silver to adhere to this base metal form. The plated silver 
thus produced varies in quality and value according to the composi
tion of the base metal, the workmanship upon its form and the deco
ration, the amount and fineness of the silver deposited upon it and 
left upon it after the finishing process, and the projection o£ the 
surfaces exposed to wear and abrasion. There is no fixed standard 
for the composition o£ the base metal, nor for the fineness or quality 
o£ silver to be applied generally or to wearing o£ surfaces, so that the 
purchasing public is obliged to depend upon the reputation of the 
maker of such plated silverware, or the reputation o£ the trade name 
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or brand attached thereto, or the representations of the maker or 
seller thereof, in purchasing said silverware, since the quality of the 
Ware cannot be determined except by laboratory tests. 

PAR. 3. About the year 1742 there was originated in Sheffield, 
England, a process for the production of silver-plated ware, which 
process involved the welding of a silver plate to one or both sides 
<>f a sheet or bar of copper so as to form one thoroughly coherent 
1nass, which was rolled to the desired gauge and subsequently worked 
into the desired form. The ware produced by this process was prop
erly known as "copper-rolled plate," though this name was not used 
as a trnde name or designation. The copper-rolled plnte of Sheffield, 
England, acquired a very considerable reputation for excellency in 
-quality, workmanship and design, and though the name "Sheffield" 
Was not generally impressed upon or affixed to the ware itself, which 
Was identified by the maker's registered marks, the copper-rolled 
plate came to be generally known and is still known as ~~sheffield." 
·While the cheaper electroplating process displaced the "Sheffield" 
~opper-rolled plate which practically went out of production, there 
have been and still are, from time to time, importations of the "Shef
field" copper-rolled plate into the United States, and there is a con
siderable trade in "Sheffield" copper-rolled plate in this country at 
prices which reflect not only its value as silver-plated ware, but its 
artistic and historic value as well. The name "Sheffield" as applied 
to silverware at the present time, implies a quality and a value 
})eculiar to the "Sheffield" copper-rolled plate itself as well as to the 
Process itself, and the use of the term "Sheffield" is a representation 
thereof. 

PAR. 4. In the course and conduct of its said business, respondent, 
for more than 1 year last past, has been using as its corporate name, 
"Sheffield Silver Company, Inc.," and has caused said corporate 
name, containing the word "Sheffield," to be featured on its letter
lleads and invoices distributed in interstate commerce and on its labels 
affixed to the cartons in which said products were packed and shipped 
in interstate commerce; and it has furnished to its salesmen fGr 
Presentation to prospective customers in their sales talk, photographs 
?f its silYer-plated hollow ware featuring its corporate name; when, 
111 truth and in fact said products sold by the respondent were not 
made or manufactured in accordance with the process used in the 
manufacture of Sheffield silver or Sheffield plate, nor are said prod
Ucts made or manufactured in Sheffield, England, in accordance with 
such process. 

PAR. 5. The said representations made by the respondent in the 
lise of the word "Sheffield'! in its corporate name "Sheffield Silver 
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Company, Inc.," as set forth in paragraph 4 hereof, have, and have 
had, the capacity and tendency to deceive the purchasing public und 
induce purchasers to buy the products of respondent on account of 
the belief that said representations are true and that the respond
ent's product is "Sheffield," thus diverting trade to respondent from 
competitors of respondent engaged in the sale in interstate cmmuerce. 
of such products as are sold and distributed by respondent, which 
said competitors truthfully and honestly advertise and represent their" 
products. 

PAR. 6. The above acts and things done by the respondent as afore
said, have tended to induce, and have induced, the purchase of re
spondent's products by various retail dealers of silver-plated hollow 
ware and have tended to divert trade, and have diverted trade, from 
competitors of respondent, and have thereby injured such competi
tors of respondent. 

PAR. 7. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of the respond
ent's competitors, as hereinabove alleged. Such methods, acts, and 
practices constitute an unfair method of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved Septem
ber 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, on the 21st day of November 1935, issued, and 
on December 27, 1935, served its complaint in this proceeding upon 
respondent, Sheffield Silver Company, Inc., charging it with the use 
of unfair methods of competition in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re
spondent's answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by Alden S. 
Bradley, attorney for the Commission, and in opposition thereto by 
J. Leo Rothschild and Walter S. Beck, attorneys for the respondent, 
before \Villiam C. Reeves, an Examiner of the Commission thereto
fore duly designated by it. Said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding came on for final hearing before the Commission on 
the said complaint, the answer thereto, testimony and other evidence, 
briefs, and oral arguments by counsel aforesaid, in support of the 
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complaint and in opposition thereto, and the Commission having duly 
considered the same and being now fully ad vised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P AR~GRAl'H 1. Respondent, Sheffield Silver Company, Inc., is a cor
poration organized and doing business under and by virtue of the laws 
of the State of New York, having its principal office and place of 
business in the city of Jprsey City, N. J., and is now, and for more 
than 2 years last past has been, engaged in manufacturing silver
plated hollow ware, and in the sale and distribution thereof to retail 
jewelry dealers located throughout the United States. Respondent 
causes said products, when sold, to be transported from its principal 
place of business in Jersey City, State of New Jersey, into the vari
ous States of the United States other than New Jersey, and in the 
District of Columbia, at the respective places of business of pur
chasers. There is now, and for more than 2 years last past hafl been, 
a course of trade in commerce by said respondent in such silver-plated 
hollow ware between and among the various States of the United 
States and in the District of Columbia. 

In the course and conduct of its business, respondent is in compe
tition with individuals, partnerships, and corporations engaged in the 
manufacture of silver-plated hollow ware and in the sale and distri
bution thereof in commerce between and among the various States of 
the United States and in the District of Columbia. 

PAR. 2. Competitors of respondent, and the respondent, use, in the 
manufacture of their products, the electroplating process, which 
Process consists in taking a finished article, so far as its structure is 
concerned, and immersing it in a solution through which silver is 
electrolytically deposited on the base metal so that each part of the 
exposed surface is covered with a layer of silver. The plated silver 
thus produced varies in quality and value according to the composition 
of the base metal, the workmanship upon its form, the decoration, the 
amount and fineness of the silver deposited upon it, and left upon it 
after the finishing process. 

There is no fixed standard for the composition of the base metal nor 
for the fineness or quantity of silver to be applied generally, so that the 
Purchasing public, in purchasing said silverware, is obliged to depend 
Upon the reputation of the maker of such plated silverware, or the 
reputation of the trade name or brand attached thereto, or the repre
sentations of the maker or seller thereof, since the quality of the silver
ware cannot be determined except by laboratory tests. 

160451m--3n--vot.20----48 
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PAR. 3. About 200 years ago a process was developed at Sheffield, 
England, by which sheets of copper and silver were fused, then rolled 
to sheets of the desired thickness, and from these sheets various articles 
of hollow ware were made. Hollow ware made by this process is of 
high quality and has been known in the silver industry as "Sheffield." 
The word "Sheffield," when applied to silver-plated ware, has a sales 
value. The Sheffield process is not now generally employed jn the 
manufacture of hollow ware, but existing pieces of ware made by that 
process carry a high sales value. The name "Sheffield" has thus become 
identified in the public mind with a high quality of silverware manu
factured by the Sheffield process. 

PAR. 4. In the course and conduct of its said business, respondent, 
for more than 2 years last past, has been using as its corporate name 
Sheffield Silver Company, Inc., and has caused said corporate name 
containing the word "Sheffield" to be featured on its letterheads, and 
invoices distributed in interstate commerce and on its labels affixed to 
the cartons in which saia products are packed and shipped in commerce 
as herein described, and has furnished its salesmen, for presentation to 
prospective customers in their sales talks, photographs of its silver
plated hollow ware featuring its corporate name. In truth and in fact, 
said products sold by the respondent were not made or manufactured 
in accordance with the process used in the manufacture of Sheffield 
silver or Sheffield plate, nor are said products made or manufactured in 
Sheffield, England, in accordance with said process. 

As a result of the use of the word "Sheffield" in the manner herein 
described, in connection with the sale, advertising, and distribution of 
silver-plated hollow ware products of the Sheffield Silver Company, 
Inc., a retailer of Atlanta, Ga., advertised respondent's products in the 
Atlanta Journal, a newspaper having an interstate circulation, as 
"Sheffield Silverware by Sheffield Company." 

PAR. 5. The acts and practices of the respondent in using the word 
"Sheffield" as part of its corporate name and otherwise, as herein de
scribed, in connection with the sale and distribution of silYer-plated 
hollow ware in commerce, as herein set out, have had and have the 
tendency and capacity to confuse and deceive the purchasing public 
with regard to the true nature and quality of its products, and to in
duce purchasers to buy such products on account of the mistaken belief 
that respondent's products are made by the Sheffield process herein 
described. Trade is thereby unfairly diverted to respondent from 
competitors engaged in the sale in interstate commerce of products 
similar to those sold and distributed by respondent, which said. com
petitors truthfully and honestly advertise and represent their products. 

Further, the acts and practices of respondent, as herein detailed, 
serve to place in the hands of unscrupulous or uninformed retail 
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dealers a means and instrumentality whereby said dealers may mislead 
members of the purchasing public into the erroneous belief that said 
silver-plated hollow ware products manufactured by the Sheffield 
Silver Company, Inc., are manufactured in accordance with the Shef
field process hereinbefore described. 

CONCLUSION 

The aforesaid practices of said respondent, Sheffield Silver Com
pany, Inc., under the conditions and circumstances hereinbefore set 
forth, are all to the injury and prejudice of the public and of respond
ent's competitors, and constitute unfair methods of competition in 
commerce in violation of an Act of Congress, approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

OllDER TO ()EASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before "William C. Reeves, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and oral arguments made by Aluen S. Bradley, 
counsel for the Commission, and J. Leo Rothschild, counsel for the 
respondent, and the Commission having made its findings as to the 
facts and conclusion that sn,id respondent has violated the provi
sions of an Act of Congress, approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

It is ordered, That the respondent, Sheffield Silver Company, Inc., 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of its silver plated hol
low ware, produced by electroplating, in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

Using the word "Sheffield" in its corporate name or in any other 
manner, so as to represent or imply that said electroplated hollow 
Ware products are "Sheffield" or are made by the Sheffield process. 

It i8 further ordered, That the respondent shall, within 60 days 
~fter service upon it of this order, file with the Commission a report 
ln writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE l\IATTER OF 

WILLARD F. MAIN, DOING BUSINESS UNDER THE TRADE 
NAME AND STYLE OF "\V, F. MAIN COl\IPA~Y, THB. 
MACHEN COMPANY, ETC. 

CO.MPLAI~T. FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2892. Complailfl,t, Aug. 8, 19J6-DcdsitYn, Feb. 14, 19J8 

Where an individual engaged in distribution and sale of coin operatea Yeuuw!; 
machines and candy, confectionery, peanuts, and other commodities usually 
sold or vended through such machines; in selling his aforesaid machines 
through salesmen instructed by him in, and supplied with, examples oe 
high-pressure salesmanship and with suggested forms of contact advertise
ments for their m;e in newspapers In communities in whkh they were can· 
vassing-

(a) Falsely represented, through such contact advertisenwnts under such head
Ings as "Help \Vanted," "Male Help Wanted," "Employment," "Locat 
Manager Wanted," "Position Open," "Manager \Vantell," "County Manager 
Wanted," or headings of similar import and effect, in classified adver
tising pages of newspapers ot· periodicals and through such statements 
therein as ".Manufacturer, well-rated, wants RELIABLE MAN in (name or 
town) TO HANDLE BUSINESS PBOVEN TO BE PROFITABJ,E," etc., "Field Superin
tendent will be in --- for a few days to select through personal inter
views, a local Manager for--- and vicinity. We want a man of integrity 
and average ability to look after business lwre. $1,500 cash lnve,.,tment 
required. Investment protected. We are a national. organization ruted 
up to half million dollars. References requit·ed," etc., and others of similar 
tenor, that it had such positions or jobs at its di~po:,;aJ and was offering 
employment to persons who answered said advertisements; 

(lJ) Represented through his said agents, to prospective purchasers or "opera
tors" of his said machines, thus contacted, that prospe('t'R investment was 
fully protected and that cash return of 120 percent was guaranteed thereon 
and that if machines operating over a period of time varying from 18 
months downward did not make such return, said individual would repur
chase same at full purchase price, plus 6 pereent interel't, and Jess !<ped
fied deductions, and that such undertaking was fully protected by guaran
tee bond and by his credit rating (operating under any one of various 
trade names employed by him) by Dun & Bmdst.rPet, fn claimed amounts 
ranging from $300,000 to $500,000; 

Facts being contract employed by him in dPaling with OJ)erat.ors tim,; secured 
embodied large number of conditions precedent to such undertaking, or 
pretended undet·taking, and it was his practice in case of operato1·s falling 
to realize 120 percent on their investment aud, after seeking- diligently 
to comply with numerous terms and conditions Imposed as aforesaid, to 
take advantage of such supposed repurchase agreement, to keep putting oft 
such operators and finally refuse outright to repurcllase machines in ques
tion, so that many of them, lacking funds, were unable successfully to 
prosecute snits instituted or wet·e forced to settle for trivial amounts; 
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(c) Represented, as afore:;aid, to prospt>ets to whom his salesmen sold as many 
!llRchines as prospect's cash on hand ot· to be raised would purchase, that 
he wanted a reliable operator in that particular community or territory 
to operate a chain of his machines and that he was a manufacturer and 
distributor of candies, confectionery, peanuts, and other commodities usually 
sold in sneh machines, with his primary intet·est in the sale of the com· 
modities, and th11t machines which operator was obtaining for cash were 
only beginning of a chain, which he would sell on terms of one-third 
(·redit or note, and two-thirds to be paid from one-third of profits derived 
from opemtion of machines purchased for cash Ol'er specified period of 
time, and that average minimum monthly net return from operation was 
$2 from f'ach, with mnch higher maximum, and prepared and forwarded 
to operators lett('rS or tPstimouials gmssly exaggerating results obtained 
ft·om operation of his said machines; 

Facts being separate coutract which prospective credit purchaser was required 
to sign made such credit expansion plan contingent upon prospect's fur
nishing to comi•IlllY, ('r«:>dit Information or security satisfactory to hiR 
credit d<•partmeut, or payment of initial one-third by cl1eck or draft, it 
was known that IJJ'OSpPctlve purchaser had no avallable credit recom
mendations or refe1·euces aud was raising all of his available cash for 
initial purchases, and purdwsers, after consummation of initial transac
tion and :,;igniug of contract, almo.;t uniformly found that said in,dividual 
would not uccept their note for one-third of machines to be purchased on 
ct·edit, aud that their ('redit was not satisfactory to his credit department, 
ani! misleading testimonialfl aforesaid were secured by him through gifts 
of one or two of his machines to operators for their signatures to such 
t('stlmonials m· IetterR, which dill not represent average experience of 
operator; and 

(d) Represented, as Rforesaid, that exclusive territory would be allotted to 
pro,.pectlve purchaser for operation of machines to be purchased aud no 
other would be sold or allowed to operate therein during continuance of 
operator'>~ contract, and that competitors, and particularly those distribut
ing dle!lper machines, would not grant any such exclusive arrangement, 
but e\·en sold machines to a number of people within same particular 
territory, and that contracts for locations of tbe machines bad been ob
tained from operators of various business establishments, agreeing in some 
instances personally to locate and place machines for prospects and in 
many instances exhibiting separate location contracts, and in many 1n
staJ.ces stating to purchasers regardless of wording of the two <.-ontracts, 
that said individual would not accept cash contract without also accepting 
credit one, and in one or two instances that latter contract had already 
been approved ; 

F'acts being ~flid individual, operating under his various trade names, in many 
instances sold his machines to different purchasers within supposedly 
exclns!Ye territory aud thereby unfairly appropriated territory of other 
opet·ators, granted to many purchasers identical territory already allotted 
nntler operator's term of contract, neither contract contained nny provision 
for the locating or plneing of machines which salesiD('n in almost every 
Instance falsely agreed to, location contracts furnished operators were 
unauthorized by owners and in some instances at fictitious locations, and 
salesmen, after the signing of the contract and agreements, in many cases, 
to supervise or place machines for the operator, immediately left locality; 
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With effect of confusing, mislel\ding, and deceiving substantial portion of pur· 
chasing public into erroneous beliefs as to actual or usual profits to be 
derived from operation of said individual's vending machines and into
belief that their investment guaranteed them return of 120 percent, as 
aforesaid, and that, falling such, they were entitled to refund of their 
money, as above stated, and were entitled to benefit of additional machines 
on credit, as aforesaid, by giving their personal notes for one-third of 
purchase price, with remainder to be paid out of earnings, and with exclu
sive territory for operation of machines, and with result, as consequence 
of mistaken and erroneous beliefs induced by such false and misleading 
representations, that such public purchased substantial volume of his said 
machines and confectionery products and trade was diverted to him from 
competitors likewise engaged in sale and distribution of coin operated 
vending machines and candies, confectionery, peanuts, and commodities 
for resale therein, and who truthfully represent the possible or usual earn· 
ings of the operators of their machines and the terms and conditions of 
sale; to the substantial injury of competition in commerce: 

Held, That such 1\cts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition in commerce. 

Before .Mr. Willimn 0. Reeves, trial examiner. 
Mr. Morton N e8mith for the Commission. 
Mr. Elmer A. Johnson, of Cedar Rapids, Iowa, Mr. Alfred Hol· 

mom, of Cincinnati, Ohio, Rowan & Tesch, of Milwaukee, Wis., and 
Byington & Rate, of Iowa City, Iowa, for respondent. 

COlli PLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission having reason to believe that 'Vii· 
lard F. Main, an individual doing business under the trade name 
and style of ,V. F. Main Company, The Machen Company, Standard 

. Mercantile Company, Appleton Novelty Company and New Spe· 
cialty Company, being hereinafter referred to as respondent, has 
been and is now using unfair methods of competition in commerce 
as "commerce" is defined in said act, and it appearing to said Com
mission that a proceeding by it in respect thereof would be in the 
interest of the public, issues its complaint stating its charges in that 
respect as follows : 

PARAGRAPH 1. The respondent, 'Villard F. Main, is an individual 
doing business under the trade name and style of ,V. F. Main Com
pany, The Machen Company, Standard Mercantile Company, 
Appleton Novelty Company and New Specialty Company, with his 
principal place of business at Cedar Rapids, Iowa. The principal 
office and place of business of all the aforesaid companies are located 
in Cedar Rapids, Iowa, in the same building which houses theW. F. 
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1\Iain Company. The respondent is now and for more than 1 year 
last past has been engaged in the business of distributing and sell
ing in commerce, as hereinafter set out, coin-operated vending ma
chines and candy, confectionery, peanuts, and other commodities for 
use in said vending machines, and causes said vending machines, 
candy, confectionery, peanuts, and other commodities, when sold, to 
be shipped and transported from his place of business in Cedar 
Rapids, Iowa, to operators and purchasers thereof located in States 
of the United States other than the State of Iowa. The vending 
machines sold by the respondent are those that are placed in public 
business places where members of the public may secure therefrom 
candy, confectionery, peanuts, and other commodities by inserting a 
coin in the machine. 

PAR. 2. In the course and conduct of his business, the respondent, 
Willard F. Main, doing business under the trade name and style 
of 1V. F. Main Company, The Machen Company, Standard Mercan
tile C<?mpany, Appleton Novelty Company, and New Specialty Com
pany, .is in direct and substantial competition with individuals, part
nerships and corporations engaged in offering for sale and selling in 
interstate commerce among the several States of the United States, 
similar coin-operated vending machines. 

PAR. 3. In the course and conduct of his business as described in 
paragraphs 1 and 2 hereof, said Willard F. Main sells his vending 
.machines through salesmen whom he employs on a commission bn.sis; 
each of the purchasers of such machines, termed by him in his adver
tising literature "Operators," is required to purchase enough ma
chines to equip and operate a "chain"; and a contract is executed 
and entered into between said Willard F. 1\fain, doing business under 
all the aforesaid trade names, which contract, among other things, 
contains the following provision: 

* * * The ,V. F. Main Company (or other trade name of respondent as is 
. the rase) guarantees that 1t a cash return of 120% is not realized on the invest

ment i.n the machines ordered above, from the operation of a vending machine 
route for a period of 18 months after the receipt thereof, it will repurchase 
the same, provided-

Then follow many conditions to be performed by the purchaser, which 
may be summarized as follows: 

( 1) Machines put in prompt operation; 
(2} Buy all products (for use in the machine) from respondent; 
(3) Keep machines in good order and clean; 
( 4) Set machine to vend at 70 cents to 85 cents per pound; 
(5) Rotate the products; 
{6) Notify company of all locations and changes thereof; 
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(7) Make changes of location to keep same in most profitable places; 
(8) Furnish report each six weeks, showing location and kind of 

products sold and amount, date serviced and the amount taken in by 
each machine; 

{9) Operate the machine with skill, care and diligence; 
(10) Notify company if machine is out of order and obtain repair 

parts immediately. 

Thereupon, in said contract it is stated that-

It is agreed that the sole and only remedy shall br that the company will repur· 
chase all the machines ordered above, if in good condition, and nny remaining 
confection, at the full purchase price paid therefor, plui'l 6 percent interest per 
annum, less the retail price of products vended, after deducting 20o/o thereof to 
co>er location rental. 

• • • • • • • 
In consideration for the above liberal guarantee provision, purcllllser agrees 

that be will not rescind this agreement for any reason Inhering in 11nrl inducing 
the contract. 

Then follows an exclusive territory provision in the contract, as follows: 

TheW. F. Main Company (or other trade name of respondent as is the case) 
agrees from this date to sell the "Magiua" model vending machines (or other 
machines of the style and type of other trade names) to purchaser herein 
exclusively for operation in-- (City),-- (State), so long as purchaser 
<'Omplies with the foregoing conditions and buys additional machines for -
days until ~ machines are in operation, and continues to actively operate all 
of his machines. 

Respondent furnishes to his salesmen much literature picturing the 
glowing success of vending machine operators, representing that each 
machine makes a minimum of $2 per month, emphasizing the fact that 
the more machines each operator has in use the more the profits to him 
depicting his guaranteed protection of investment against loss-some 
of which are as follows: 

Regardless of where you start, you can develop a large route if you want to, as 
our credit plan enables the operator to go ahead without investing additional 
capital. It enables the operator to add machines and still make money for .himself 
from their operation while the machines are paying for themselves. Our credit 
plan Is very fair and wonderfully attractive, because It shows the faith we 
ourselves have In the earning power of these penny confection shops. 

You can succeed with us. Our plan provides a history of 120% retum, the first 
eighteen months, and we provide for this plainly in our sales agreement. 

You are guarded against loss by our guarantee. 

In this last paragraph it is stated, in small print, that-

We will repurchase your machines, plus 6% interest, just as provided In 
the order. 

In said literature, under the heading "Earnings," it is stated that the 
average is over $4 per month per machine. 
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Another paragraph in said literature to be furnished proposed pur
chasers is entitled "The Liberal Credit Expansion Plan," in which it is 
stated that the initial one-third of the purchase price of additional 
machines may be paid by au acceptable 12-months' note, without inter
est, and the balance payable only from one-third of the net profits from 
the operation of said machines over a period of 30 months, and that 
after the initial purchase, the operator can have the right of expanding 
under this credit plan until a route of approximately 400 machines is 
formed. 

At the time the proposed purchaser or "operator" signs the contract 
for the purchase of the first of the chain of machines, he is required also 
to execute another contract for a number of other maehines, varying in 
number, according to the prospective purchaser's or "operator's" cash 
on hand. This contract for the purchase of additional machines plainly 
provides that the company will accept his personal note, payable in 
12 months from date, for one-third of the purchase price, and the com
pany will accept in full payment of the balance of the two-thirds of the 
price, a sum equal to one-third of the cash return from the merchandise 
sold through the machines purchased over a period of 30 months, pro
vided the prospective purchaser, or "operator," furnishes to the com
pany, at Cedar Rapids, Iowa, credit information or security satisfac
tory to the company's credit department. If this note is not accepted 
by the company's credit department, the prospective purchaser or 
"operator" agrees to pay for this initial one-third by check or draft. 

Although the wording in this last-named contract is clear, neverthe
less, the respondent supplies to his salesmen literature and sales talk 
which said salesmen use to an unfair advantage upon the prospective 
PUrchaser or "operator," in that the salesmen know, in most instances, 
that the prospective purchaser or "operator" has no available credit 
recommendations or references except his initial cash outlay which 
they obtain; but they represent to him that his note will be acceptable, 
and in some cases go to the extent that they then and there approve 
the same. 

The respondent, ,V. F. Main, trading and doing business under the 
Various trade names hereinbefore enumerated, has granted in his con
tracts, and still does grant, to two or more different "operators" the 
same exclusive territory.· This he accomplishes by using a different 
h·ade name in his sale to the respective operators. 

Respondent prepares testimonial letters, not truthfully stating the 
facts, which he sends to operators and offers them one or two free 
Inachines if they will sign the same and return to him. Respondent 
further sends his check for $2, to lof'al banks, with the request that 
they obtain a testimonial from the local operator. 
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PAR. 4. In truth and in fact, the use by the respondent, operating 
under his various trade names, of his advertising literature and repre
~entations made by salesmen duly authorized to make such statements, 
has the tendency and capacity to confuse, mislead, and deceive pur
chasers or "operators" as to the real or usual profits to be derived 
from the operation of respondent's vending machines; also to confuse, 
mislead and deceive prospective purchasers or "operators" into the 
belief that their investment guarantees them a return of 120 percent 
and that the failure to earn such a percentage will entitle them to a 
refund of their money plus 6 percent interest; also to confuse, mis
lead and deceive purchasers and prospective purchasers, or "operators" 
into the belief that they can purchase additional machines, as provided 
in said contracts, by giving their personal note for one-third of th~ 
purchase price, the remaining two-thirds to be paid out of one-third 
of the earnings from the sale of products in said vending machines; 
also to confuse, mislead, and deceive purchasers and prospective pur
chasers or "operators" into the belief that they are obtaining an ex
clusive territory for th~ operation of said machines; also to confuse, 
mislead, and deceive prospective purchasers or operators as to the 
real value and earning capacity of said machines by the use of false 
and misleading testimonials, as aforesaid, when as a matter of fact, 
the earnings from respondent's machines do not average $4 or even 
$2 per month each, and respondent attaches so many conditions preced
ent on the part of the purchasers or "operators" in their contracts 
as to make it impossible for them to fully and substantially comply 
therewith and obtain the benefit of the repurchase agreement, and the 
120 percent profit guarantee is a mere snare and subterfuge; als~ 
respondent uniformly refuses to accept the nctes of the purchasers or 
opera:tors for the third down payment on the additional machines and 
refuses them credit, and in the majority of cases, respondent's sales
men know that the credit of the prospective purchasers or "operators" 
will not be accepted, but misrepresent the true facts and say that 
said credit will be honored; also, the respondent, operating under his 
various trade names, in several instances did sell his machines to differ
(lnt purchasers within supposedly exclusive territory, using a different 
trade name in each of the purchaser's contracts, thereby unfairly 
appropriating the other "operator's" territory; also, the aforesaid 
testimonials do not represent the average experience of an operator, 
but in certain instances contain untrue statements and are procured 
through gifts or other inducements by the respondent to certain 
operators. 

PAR. 5. There are many persons, firms, and corporations who manu
facture, sell and distribute in interstate commerce coin-operated vend-
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ing machines and coin-operated vending machines supplied with 
candy, confections, or other commodities similar to those of respond
ent, who truthfully represent the usual earning capacity of their 
products and their terms and conditions of sale, and who are in sub
stantial competition with respondent. 

PAR. 6. The foregoing false and misleading statements and repre
sentations of the respondent described and set forth herein have the 
capacity and tendency unfairly to divert trade to the respondent, 
Willard F. Main, trading as W. F. Main Company, The Machen 
Company, Standard Mercantile Company, Appleton Novelty Com
pany and New Specialty Company, from competitors who sell similar 
products in interstate commerce, and to disrupt, demoralize, and other
wise injure. the entire trade in coin-operated vending machines and 
in coin-operated vending machines supplied with the commodity for 
which such machines are to be used. The acts and practices of the 
respondent aforesaid have the tendency and capacity to and do mis
lead and deceive a substantial number of prospective purchasers of 
coin-operated vending machines into the erroneous belief that said 
representations are true, and cause a substantial number of said pros
pective purchasers, because of such erroneous belief, to purchase the 
coin-operated vending machines of the respondent to the injury of 
said purchasers and to the injury of said competitors. 

PAR. 7. The above acts and practices of the respondent are to the 
injury of the public and of respondent's competitors in interstate 
commerce within the meaning and intent of Section 5 of an Act of 
Congress entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes," approved 
September 26, 1914. 

REPORT, FINDINGs AS TO THE FACTs, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on August 8, 1936, issued, and on August 
12, 1936, served its complaint in this proceeding upon respondent 
Willard F. Main, an individual doing business under the trade names 
and styles of ,V. F. Main Company, The Machen Company, Standard 
Mercantile Company, Appleton Novelty Company, and New Specialty 
Company, charging him with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. .After the 
issuance of said complaint, and the filing of respondent's answer there
to, testimony and other evidence in support of the allegations of said 
complaint were introduced by Morton Nesmith, attorney for the Com-
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mission, and in opposition to the allegations of the complaint by 
Elmer A. Johnson and Charles Rowan, attorneys for the respondent, 
before 'Villiam C. Reeves, an examiner of the Commission theretofore 
duly designated by it; and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Subsequently, 
the Commission closed its case and the respondent, through his counsel, 
waived the taking of further testimony on his behalf. Thereafter, 
this proceeding regularly came on for final hearing before the Com
mission on the said complaint, the answer thereto, testimony and other 
evidence, the filing of briefs having been waived and oral argmnt>nt 
of counsel for respondent not having been requested; and the Com
mission having duly considered the same and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom : 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, 'Willard F. Main, is an individual 
doing business under the trade names and styles of W. F. Main Com
pany, The Machen Company, Standard Mercantile Company, Apple
ton Novelty Company, and New Specialty Company, with his principal 
place of business at Cedar Rapids, Iowa. The respondent, 'Willard 
F. Main, is now, and for several years last past has been, engaged under 
t.he aforesaid trade names in the business of distributing and selling 
coin-operated vending machines, and also candy, confectionery, pen
nuts, and other commodities usually sold or vended through said ma
chines, and has caused, and still causes, such vending machines, candy, 
confectionery, peanuts, and other commodities, when sold, to be 
shipped and transported from his place of business in Cedar Rapids, 
Iowa, to purchasers or "operators" thereof located in States of the 
United States other than the State of Iowa. Respondent has sold 
and distributed, and still sells and distributes, a substantial portion of 
the col.n-operated vending machines, and the confectionery products 
generally vended therein, which are sold and distributed throughout 
the United States. The respondent styles or designates a purchas('r 
of his machines as an "operator," and, in the majority of cases, sells 
a number or chain of such machines to one purchaser or "operator." 
These machines are placed or located in public business establishments 
by the purchaser or "operator" or by respondent's salesmen, and the 
members of the public may, and do, secure candy, confectionery, pea
nuts, and other commodities therefrom by inserting a coin and turning 
a knob or handle, pulling a lever, or other mechanical process. 
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PAn. 2. In the course and conduct of his business, the respondent, 
\Villard F. Main, doing business under the trade name and style of 
\V. F. l\Iain Company, The Machen Company, Standard Mercantile 
Company, Appleton Novelty Company, and New Specialty Company, 
is now, and has been, in direct and substantial competition with per
sons, firms, and corporations engaged in offering for sale and selling 
in commerce among and between the several States of the United 
States, coin-operated vending machines, candy, confectionery, peanuts, 
and other commodities similar to those usually vended through re
spondent's machines. 

PAR. 3. In connection- with the offering for sale, sale, and distribu
tion of respondent's products, respondent employs salesmen on a com
mission basis. Before these salesmen are permitted to handle re
spondent's products they are given a correspondence course of 
instructions of eight or more lessons. The lessons comprising this 
~onesponclence course of instructions, together with the correspond
ence from respondent's sales managers, are replete with instructions 
and examples of "high pressure salesmanship." 

The respondent also furnishes to his salesmen suggested forms of 
adwrtisements which he recommends that they run in newspapers of 
the local communities which they are canvassing, and a number of 
salesnwn have inserted said advertisements to contact or "pull in" 
prospective purchasers. A few of such advertisements are as follows: 

LOCAL MANAGER WANTED 

Manufacturer, Well Rated, Wants 
RELIABLE MAN 
In (name of town) 

To handle BUSINESS PROVEN TO BE PROI.<'ITABLE 

No selling or canvassing. Good for $25.00 a week to right man to start. Cash 
i1westment of $750.00 required which is secured and returnable. References given 
lind demanded. Address X, Box-- care of (name of paper) giving address. 

LOCAL MANAGER WANTED 

Field Superintendent will be In-- for a few days to select through personal 
interviews, a local Manager for-- and vicinity. We want a man of integrity 
.nud average ability to look after business here. $1,500 cash investment required 
(in certain cases less). Investment protected. We are a national organization 
rated up to half million dollars. References required. Write, giving name, 
.1-'dtlress, phone Humber. X-724, Journal. 

Large Manufacturer, Well Rated Wants 
RELIABLE MAN 

To Handle Established 
Business In --
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No Selling or Canvassing. Good income to start. Investment of $7ri0.00 
required, which is secured and returnable. References given and demanded. 
Write Box --. Daily Citizen. 

UNUSUAL business opportunity. Many merchants and others engaged in a 
business which is keeping them confined closely would welcome an opportunity 
for a business that will take them outdoors and yield an attractive income. Old 
established, highly rated national firm offers such an opening to industrious man. 
Cash investment of $750. required. Investment protected and returnable. This 
should pay $35. to $50. weekly with rapid increase of earnings for right man. 
No selling. Car an asset. Address A. H. Care Tribune. 

LOCAL MANAGER WANTED-National firm rated $300,000 to $500,000 wants 
a man of average ability to look after business in (city). Other openings also in 
nearby cities. Should be good for $50. per week to right man. $750.-$1500. cash 
investment required, which is protected and returnable. No selling. References 
exchanged. Write Box --, this paper, giving address and telephone number. 

LOCAL MANAGER WANTED 

Manufacturer, well rated, wants a reliable man to handle established business 
in--. No selling or experience necessary. Income about $100. monthly to 
start. Cash investment of $750. required, which is secured and returnable. 
Larger investment pays proportionately larger income. References given and 
demanded. Address Box-- (paper), giving address and telephone number. 

COUNTY MANAGER WANTED 

One industrious man of integrity and average ability to care for our business in 
every county in Kansas or--. 

No selling or experience necessary. Should pay up to $50.00 weekly with rapid 
increase of earnings. Man selected will have permanent business of his own. 
Cash investment of $1500. required, which is protected. Liberal credit plan. 
Over 45 years successful experience, rated up to half million, back of this 
business. References given and demanded. 

These advertisements are intended to be, and have been, run under 
such headings as "Help Wanted," "Male Help ·wanted," "Employ
ment," and similar headings. 

In response to the above advertisements and other solicitations by 
respondent's salesmen, prospective purchasers or "operators" have con
tacted and called upon respondent's salesmen. At this interview or 
subsequent ones, the salesmen have ascertained how much cash the 
prospective purchaser or "operator" has on hand, or can possibly raise, 
and have thereupon proceeded to sell the prospect as many coin-oper
ated vending machines as the cash on hand, or to be raised, will pur
chase. The salesmen have then represented to the prospective pur
chaser that his investment is fully protected, that a cash return of 120 
percent is guaranteed upon the investment, and, if the machines 
operating over a period of time varying from 18 months downward 
do not make this return, that the respondent will repurchase the ma
chines at the full purchase price thereof, plus 6 percent interest, less 
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specified deductions; and further that all of this is fully protected by 
guaranty bond in the amount of $10,000, and also by a credit rating of 
respondent, operating under any one of his trade names, by Dun & 
Bradstreet, in amounts ranging from $300,000 to $500,000. The sales
men have also represented that the respondent wanted a reliable man 
or "operator" in that particular community or territory to operate a 
chain of his machines, that respondent was a manufacturer and dis
tributor of candies, confections, peanuts, and other commodities 
usually sold through these machines, and was interested primarily in 
the sale of these commodities and not in the sale of vending machines, 
and, :further, that the machines which the prospective purchaser or 
"operator" was obtaining for cash were only the beginning of a chain 
of machines which respondent would sell to the prospective purchaser 
or "operator" on terms of one-third credit or note, and two-thirds from 
one-third of the profits derived from the operation of the machines 
purchased for cash over a specified period of time. The salesmen then 
z·epresented that an exclusive territory would be allotted to the pro
spective purchaser or "operator" for the operation of the machines to 
be purchased, and that no other purchaser or "operator" would be sold 
or allowed to operate respondent's machines within that territory dur
ing the continuance of the "operator's" contract. The salesmen also 
represented that respondent's competitors, and particularly those dis
tributing cheaper machines, do not grant any such exclusive territory 
arrangement and even sold a number of machines to a number of people 
within the same particular territory. The salesmen also represented 
that respondent's machines were the best money making vendors on 
the market, and that the averuge minimum net return from the opera
tion of each of these machines for 1 month was $2, and the maximum 
net return varied up to much higher figures. The salesmen then rep
resented and elaborated upon the flexible credit expansion plan of the 
respondent which would enable the "operator" to develop a large 
route or chain of these machines without the investment of additional 
capital and without interest on the loan. A :few of these representa
tions are as follows : 

Regardless of where you start, you can develop a large route if you want to, as 
our credit plan enables the operator to go ahead without investing additional 
<'SPital. It enables the operator to add machines and still make money for him
self from their operation while the machines are paying for themselves, Our 
credit plan Is very fair and wonderfully attractive, because it shows the faith we 
ourselves have in the earning power of these penny confection shops. 

You can succeed with us. Our plan provides a history of 120o/o return, the 
first 18 months, and we provide for this plainly in our Sales Agreement. 

You are guarded against Joss by our guarantee. 
Please understand that this estimate of $2 net per machine per month- is an 

arbitrary estimate. Some machi11es earn much more and some much less. The 
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actua~ income will depend upon the s1dll, ability, and dil'iuence with which the 
operator does the work. 

The salesmen have also represented that contracts for locations for 
the machines have been obtained from the operators of various busi
ness establishments, and, in some instances, have agreed personally 
to locate and place the machines for the prospective purchaser or 
"operator" at these locations. In many instances, the salesmen have 
shown and exhibited separate location contracts. 

All of the above representations made by respondent's salesmen 
have been, and are, actually or impliedly authorized by the respond
ent. The salesmen are directly authorized by respondent to make 
many of the misrepresentations above set out and respondent fur
nishes such salesmen with sales promotion lessons, instructions, and 
other literature incorporating such representations and recommend
ing the use thereof in the sale of his machines. Respondent thus 
places in the hands of such salesmen a means to further said misrepre
sentations on apparent authority from him. 

PAR. 4. After the respondent's salesmen have led the prospect to 
believe that all of the foregoing representations are true and have 
pictured the glowing success of other "operators," they have then 
informed the prospect of the price of these machines which ha ye 
ranged per machine with 20 pounds of confections, from $28.50 
upward. If the prospective purchaser is sold on the idea, a contract 
is produced which, among other things, contains the following: 

The company (which may be any of re>;poudent's trade names) agrees that 
if a cash return of 120% is not realized on the investment in the machines 
ordered above from the operation of same on a vending machine route for a 
period of 18 months lifter receipt thereof, it "'ill repurchase same provided: 
(Explanation in parenthesis supplied.) 

Then follow many conditions to be performed by the "operator," 
which may be summarized as follows: 

(1) Machines put in prompt operation. 
(2) Buy all products (for use in machines) from respondent. 
(3) Keep machines in good working order, clean, and attractive 

appearance and well filled with respondent's products. 
(4) Keep machine adjusted to vend products at an average of 

65 cents to 85 cents per pound. 
( 5) Rotate the different kinds of products. 
(6) Notify the company of ali locations and changes thereof giv

ing dates, names and addresses. 
(7) Keep machines located in the most profitable places. 
(8) Furnish a report to company every 30 days (6 weeks in some 

cases) giving name and business address of person with whom each 
machine is then located, the date serviced, the amount and kind of 
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products vended, and the amount of money taken in by each machine, 
so that the company 'vill know what the machines are doing. 

(9) Continuously operate the machines with skill, care, and 
diligence. 

(10) Pay all obligations entered into with the company incurred 
under the contract or any other contract, promptly when due. 

(11) Notify company by registered mail if machine is out of order 
und obtain repair parts immediately. 
Then follows a provision that: 

In the event all the provisio11s herein to be performed by the operator, which 
are conditions preeedent, are complied with by him, and if the above named 
cash return resulting from the operation of the above machines for the 18 
months period is less than 120%, it i::~ agreed that the sole and only remedy 
shall be that the company will repurchase all machines ordered above if in 
good condition with the exception of the usual wear from orllinary operation 
and any remaining confection at the full price paid therefor, plus 6% interest 
Per annum, less the retail priee of the products vended after deducting 20o/o 
thereof to cover location rental • • • 

At the conclusion of said contract, and immediately above the places 
for the signature, there <lppenrs the following: 

The company (name of one of respondent's trade names) agt·ees ft·om this 
·"<late to sell the above described (type) of Vending lll;lChine to operator herein 
~X<'In:o~ive for orwmtion in--------------------------------------------------

----------------------------------------------------------------------------
----------------------------------------------------------------------------
so long as operator complies with the foregoing conditions and buys additional 
machines every 30 days until -------------------- machines are in operation, 
and continues to activt>ly operate all his machines. (Explanation in paren
tbe~es supplied.) 

PAR. 5. If the purchaser or "operator" has been sold on the idea 
of purchasing a chain of machines and has not the cash aYailable 
but wants to take advantage of the flexible credit expansion plan of 
respondent, he is then required to execute another contract providing 
for the purchase of additional machines. This contract, known as a 
~redit order blank, among other things, contains the following: 

This pmchase is made with the understanding that the company will accept 
in full payment of % of the price of above units a sum equal to % the 
-<:ash return from the merchandisf> sold through the above machines dm·ing 
the period of 30 months • • • 

I am to have the privilege of giving my note without interef;t until due, 
payable in. 12 months from the date hereof for my initial one-third of the 
Purchase price of the m1lts purchased hereunder, upon furnh;hing to the com
llany at Cedar Rapids, Iowa, credit information or security f;atisfactory to 
the company's Credit Department; or, I will pay for this initial one-third of 
the purchase price by check or draft, payable to the order of the company, all 
ihefo1·e shipment is made; • • • 

1"0451°-39-VOL. 26--49 
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Although the wording of the foregoing contracts is as above set out,. 
nevertheless, the respondent supplies to his salesmen literature and 
sales instructions as hereinbefore referred to which contain repre
sentations different from the provisions of these contracts, which 
said salesmen use to unfair advantage upon prospective purchasers 
or "operators" and which can be and have been used by respondent's 
salesmen in mulcting from a gullible and unsuspecting public 
many thousands of dollars. There is no provision in either contract 
for the location or placing of machines, yet salesmen have agreedr 
in almost every instance in the record, to furnish locations and 
have furnished to "operators" separate location contracts a. num
ber of which were unauthorized by the owner of the location and 
in some instances the locations were fictitious. The record shows 
also that, in many instances, respondent's salesmen have agreed to 
either supervise or actually have the machines placed for the opera
tor, and, in a great number of instances, have skipp.ed town imme
diately after the sale. There is evidence that respondent's salesmen 
have known in most instances that the prospective purchaser or 
"operator" has no available credit recommendations or references, and 
is raising all of his available cash :for the initial purchase. This 
initial cash outlay is almo,;t always obtained by the salesmen in the 
purchase under the first contract, but the salesmen have, in many 
instances, stated to the purchasers that regardless of the wording of 
the contracts the respondent will not accept the cash contract with
out accepting the credit contract. In one or two instances, salesmen 
have stated to prospective purchasers that the company had approYed 
the credit contract by wire to them. 

PAR. 6. After the deal has been consummated and the contract signedr 
the purchasers or "operators" almost uniformly find that the respond
ent will not accept their note for the one-third of the machines to be 
purchased on credit; that their credit is not satisfactory to the credit 
department in Cedar Rapids. In many instances, purchasers or "oper
ators" executed only the cash contract. At the expiration of the time 
provided for in the contract, and after failing to realize 120 percent on 
their investment, and after having sought diligently to comply with all 
the terms and conditions imposed upon them, many purchasers or 
"operators" have sought to obtain a repurchase of the machines, as 
provided for in the contract. The eviderrce discloses that respondent 
has almost uniformly stalled them along, and finally has refused out
right to repurchase the machines. Many operators have instituted suit 
at great expense to them, and because of their lack of funds have been 
Jnable to prosecute successfully these suits, or have been forced to 
~ttle for trivial amounts. 
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Many purchasers or "operators" have been granted exclusive terri
tory for certain localities wherein the respondent has previously, or 
subsequently and during said "operator's" term of contract, granted the 
identical territory to other purchasers or "operators." Respondent also 
has prepared and forwarded to "operators" letters or testimonials, 
grossly exaggerating the results obtained from the operations of his 
machines, and has offered and given one or two of his machines free to 
them for their signatures to such testimonials or letters. He has also 
sent his check to local banks together with a copy of such letters, asking 
that the bank obtain the signature of one of his "operators," and said 
letters have been signed, returned to, and used by respondent in the 
sale of other machines. 

PAR. 7. The respondent attaches so many conditions precedent on 
the part of the purchasers or "operators" in their contracts as to 
lllake it impossible for them fully and substantially to comply there
With and obtain the benefit of the repurchase agreement, and the 120 
Percent profit guarantee is mere snare and subterfuge. Respondent 
almost uniformly refuses to accept the notes of the purchasers or 
"operators" for the third down payment on the additional machines, 
and refuses them credit, and, in the majority of cases, respondent's 
salesmen know that the credit of the prospective purchasers or 
"operators" will not be accepted, but misrepresent the true facts and 
~epresent that said credit will be honored. The respondent, operat
Ing under his various trade names, in many instances, has sold his 
lllachines to different purchasers within supposedly exclusive terri
tory, thereby unfairly appropriating the other "operator's" terri
t?ry. The aforesaid testimonials do not represent the average expe
rience of an "operator," but in certain instances contain untrue 
~tatements, and are obtained by respondent through gifts or other 
Inducements to certain "operators," and these facts are not disclosed 
to prospective "operators"; also, respondent has no jobs or positions 
to offer or give as might be inferred from his advertisements "Local 
Manager \Vanted," "County Manager ·wanted," and "Help \Vanted," 
h_ut the same are in reality contact advertisements used in connec
tion with the sale of respondent's products; and also, respondent 
does not furnish or agree to furnish locations for the machines sold 
by him. , 

PAR. 8. Many of respondent's competitors who sell and distribute, 
or manufacture, sell and distribute coin-operated vending machines 
and candy, peanuts, confectionery, and commodities for sale therein, 
do not, in any way, misrepresent the terms and conditions of sale 
or earnings of said machines and commodities. 
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PAn. 9. The use by the respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to confuse, 
mislead, and deceive and has confused, misled, and deceived a sub
stantial portion of the purchasing public into erroneous beliefs as 
to the actual or usual profits to be derived from the operation of 
respondent's vending machines; that their inwstment guarantees 
them a return of 120 percent, and that failure to earn such a per
centage will entitle them to a refund of their money plus 6 percent 
interest; that they can purchase additional machines as provided in 
said contract, by giving their personal notes for one-third of the 
purchase price, the remaining two-thirds to be paid out of one
third of the earnings from the sale of products in said vending ma
chines, and that they are obtaining an exclusive territory for the 
operation of said machines. As a consequence of the mistaken and 
erroneous beliefs induced. by the false and misleading statements 
and representations above referred to the purchasing public has 
purchased a substantial volume of respondent's machines and con
fectionery products with a result that trade has been unfairly di
verted to the respondent from his competitors likewise ellgaged in 
the business of selling and distributing coin-operated vending ma
chines, candies, confections, peanuts, and commodities for resale 
therein, who truthfully represent the possible or actual earnings of 
the operators of their machines and the terms and conditions of sale. 
As a result thereof, substantial injury has been, and is now being, 
done by respondent to competition, in commerce, among and be
tween the various States of the United States, and in the District of 
Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Willard F. 
Main, an individual, doing business under the trade names and style 
of ,V. F. Main Company, The Machen Company, Standard Mer
cantile Compapy, Appleton Novelty Company, and New Specialty 
Company, are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com
merce, within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled, "An Act to create 
a Federal Trade Commission, to define its powers and dutit>s, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re-
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spondent, testimony and other evidence taken before 'Villiam C. 
Reeves, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto, the respondent having waived the taking of further 
testimony and the filing of briefs on his behalf and not having re
quested oral argument and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
hs powers and duties, and for other purposes." 

it i8 ordered, That the respondent "\Villard F. Main, individually, 
or doing business under the trade name and style of "\V. F. :Main Com
pany, The Machen Company, Standard :Mercantile Company, Apple
ton Novelty Company, or New Specialty Company, or under any 
other name or through any corporate or other device, his servants, 
employees, and representatives, in connection with the offering for 
sale, sale, and distribution in interstate commerce or in the Dis
trict. of Columbia of coin-operated vending machines, candies,. con
fectionery, peanuts, and other commodities for use in said vending 
lnachiues, forthwith cease and desist: 

1. From representing directly or indirectly, that a cash return of 
120 percent on the inYestment is guaranteed from the operation of 
his maehines for a period of 12 or 18 months, or for any other stated 
period of time. 

2. From representing directly or indirectly that unless a specified 
percentage is realized by the purchaser from the operation of his 
lnachines over a specified period of time under stated conditions 
Precedent he will repurchase the same at the purchaser's cost plus 
interest, unless and until he does so repurchase said machines, when 
the. conditions precedent have been complied with or performed and 
said percentage is not realized from the operation of said machines 
over said specified period of time. 

3. From representing directly or indirectly, that a profit of 120 
Percent, or any other sum, will be or is guaranteed from the operation 
of respondent's vending machines when in truth and in fact respond
ent's eontracts do not so specify, and no guarantee is, or is intended 
to be, carried out. 

4. From repr~:>senting directly or indirectly, to purchasers or opera
tors or prospective purchasers or operators, that they obtain an 
e!:clusive territory for the operation of said machines unless the terri
tory described in their contracts is in truth and in fact exclusive 
and unless during the life of said contracts the respondent refrains 
from selling or offering for sale his vending machines in such terri-
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tory to any person, firm, or corporation other than the holders of 
such contracts. 

5. From representing directly or indirectly, that each machine 
11ets a minimum average of $2 per month or any other amount, when 
such is not the fact. 

6. From representing directly or indirectly, through the use of such 
statements or expressions as "at least" or "as much as," or any other 
statements or expressions of similar import and effect or through any 
other means or devices or in any other manner, that his machine's 
minimum, usual and customary, or maximum earnings for any fixed 
period of time, are any net amount in excess of amounts actually 
earned during said fixed period of time by the average operators of 
respondent's machines under normal conditions in due course of 
business. 

1. From representing directly or indirectly, that additional ma
chines can be purchased on a flexible credit expansion plan, when 
in truth and in fact the respondent or his servants, employees, or 
representatives have knowledge that the purchasers thereof have 
not sufficient credit rating to obtain the benefits of this plan. 

8. From representing directly or indirectly, to prospectiYe pur
chasers that when and if said purchasers buy or contract to buy 
any of respondent's machines for cash, that simultaneously therewith 
or because of this cash purchase respondent will grant them the 
privilege of buying additional machines on credit, unless and until 
respondent is prepared to and does grant them such credit privilege. 

9. From representing directly or indirectly, through advertise
ments inserted by respondent's salesmen in classified advertising 
pages of newspapers, magazines, or other advertising literature, 
under such headings as "Help Wanted," "Male Help "\Vanted," "Em
ployment," "Local Manager Wanted," "Position Open," "Manager 
·wanted," "County Manager '\Vanted," or headings of similar import 
and effect or through the use of any other means, that respondent has 
such positions or jobs at his disposal or that such employment is being, 
or will be, offered to persons who answer said advertisements, when 
said advertisements are in reality contact advertisements used in 
connection with the sale of respondent's vending machines and con
fections. 

10. From representing directly or indirectly, that contracts for 
the location of machines to be sold to the prospective purchaser or 
operator have been obtained unless and until such is the fact. 

11. From representing directly or indirectly that respondent is 
primarily engaged in the manufacture and sale of candies and similar 
commodities and that the sale by him of coin-operated vending ma· 
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chines is only incidental thereto or an outlet for the sale of such 
products. 

It is further ordered, That the respondent shall, within 90 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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IN THE MATI'ER OF 

PASCAL COMPANY, INC. 

COMPLAINT, MODIFIED FINDINGS AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 

Doclcet 2945. Complaint, Oct. 15, 193G-Decision, Feb. 16, 1938 

'Vhere a corporation engaged in manufacture of "llreatheasy," preparation, 
and atomizer or "nebulizer" for treatment of asthma, hay fever and 
kindred diseases, and in the sale and distribution thereof through dis· 
tributors and drug stores in the various States, in substantial competi· 
tion with those engaged in interstate sale and distribution of other prepa· 
rations recommended for, and useful in, treatment of such diseases, and 
of atomizPrs for use in connection therewith; in extensively advertising 
its said product through various newsrmpers of interstate clreulation and 
through mdio broadcasts having interstate transmis.~ion, and through book
lets and circulars issued and distributed by it-

Represented that said preparation was a cure or remedy for asthma, hny 
fever and kindred diseases, which could be used successfully without fol
lowing any particular form of diet, and constituted a harmless remedy 
which would return the user to vigorous, buoyant health, had tlwraveutic 
value also in chronic bronchitis and numerous other specified ailments and 
conditions, including heart disease and cardiac distress, various skin 
diseases, and inflammations of the nose and throat, etc., and in neumlgia 
and neutritis, and was the one sure relief available for ,treatment of 
asthma, and a new medicament for such treatment, through such state
ments, among Others, US "For ASTHMA * * * THE GREATEST DISCOVERY. 

Created by a physician to successfully cure his own asthma • • • ," 
"• • • only one Remedy for ASTHMA And that Remedy Is Breath· 
easy," "• • "' beneficial, according to authorities, in asthma aud chronic 
bronchitis, in heart disease and cardiac distress, in gastric ulcer, * • • ," 
"• • • the one, sure asthmatic relief available today • * • gives 
a sense of well-being, a return to vigorous, buoyant health * • *," 
"* * * no diet is necessary. You may eat anything you may desire," 
"Introduces a new medicament of scientific formula which applies synthetic 
adrenal gland extract vaporized * * *," etc.; 

Facts being asthma, as classified by medical profession, may result from many 
varying causes, no specific cure for asthma is recognized by said profession, 
and such preparation is not cure therefor nor for hay fever, and, while 
preparation in question, as well as many other remedies, containing 
adrenalin, may in some cases temporarily relieve asthma, it does not con
stitute treatment therefor, and use thereof will not bring about or re><tore 
vigorous, buoyant health or give absolute and instant relief to sufferers 
therefrom, should not be taken at all In many cases in which diet is 
essential, and is no less dangerous to user because taken through "nebu
lizer" than if taken through hypodermic injection, and is not beneficial in 
treatment of chronic bronchitis, heart disease and various other ailments 
and conditions specified; and, as equivalent, through epinephrin content, 
of synthetic adrenalin, is not new medicament; 
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With capacity and tendency to mislead and deceive public into erroneous 
belief that said "Breatheasy" was in truth and in fact a remedy and cure 
for asthma, hay fever and kindred diseases, and that in use thereof it 
was not necessary to follow any partic1ilar diet, and to induce such pur
chasing public to buy said "Breatheasy" in preference to other prepara
tions designed for treatment of aforesaid diseases and offered for sale by 
manufacturers, retailers and distributors, and with result of unfairly 
diverting trade to it from such manufacturers, retailers and distributors of 
such other preparations who do not misrepresent the character and quality 
of their respective products or the results to be obtained in the use thereof: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before lllr. Henry llf. lVhite, trial examiner. 
ll!r. Reuben J. 111 a'l'tin for the Commission. 
ll!r. Olarerl.(!e L. Gere, of Seattle, Wash., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled, "An Act to create a Federal Trade Com
:tnission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Pascal 
Company, Inc., has been and is using unfair methods of competition 
in commerce, as "commerce" is defined in said act, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating Hs 
·charges in that respect as follows: 

PARAGRAPH 1. The respondent, Pascal Company, Inc., is a cor
poration organized and existing under and by virtue of the laws of 
the State of ·washington, with its principal office and place of busi
ness located at 1014 American Dank Building, Second Street at 
Madison, in the city of Seattle, w !thin the State o.f Washington. 
Said respondent is now and for more than 1 year last past has been 
engaged in the manufacture and sale of a product known as "Breath
easy'' for the treatment of asthma, hay fever, and kindred diseases, 
and of an. atomizer or so-called "nebulizer" for administering the 
preparation "Breathcasy," and in the distribution thereof in com
:tnerce between and among the various States of the United States. 
It causes said "Br~loltheasy" ami the nebulizer, when sold by it, to 
'?e transported to purchasers thereof located in the State of 'Vash
Ington and in various States of the United States other than the 
State of 'Vashington. There is now and has been for a long time, 
to wit, for more than 1 year last past, a constant current of trade 
~nd conunerce by respondent in said "Breatheasy" and said nebu
lizer, between and among the various States of the United States. 
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In the course and conduct of its said business, said respondent is 
now and for a long time, to wit, for more than 1 year last past, 
has been in substantial competition in commerce between and among 
the various States of the United States with sundry other corpora
tions, partnerships, firms, and individuals engaged in the interstate 
sale and distribution of other preparations recommended for the 
treatment of asthma, hay fever, and kindred diseases, and of atom- , 
izers or nebulizers for use in connection therewith. 

PAR. 2. The preparation "Breatheasy" and the atomizer or nebu
lizer used in connection therewith are manufactured by said re
spondent and are sold and distributed by said respondent through 
distributors and drug stores located in the various States of the 
United States. 

PAR. 3. Said respondent, in the course and conduct of its said 
business as hereinbefore set out in paragraphs 1 and 2, has been and 
now is engaged in extensive advertisement of its said products as a 
means of furthering and aiding in the interstate sale and distribu
tion of "Breatheasy" and the atomizer or nebulizer for use in con
nection therewith, and as media of such advertising it has been and 
now is using various newspapers of interstate circulation, and broad
casts over radio stations having interstate reception. Said respond
ent also issues booklets and circulars describing the said product 

. "Breatheasy." 
Said respondent in its saicl advertisements of the preparation 

"Breatheasy" and the atomizer or nebulizer used in connection there
with, manufactured and distributed by it, has made and is now 
making various false, deceptive, and misleading statements concern
ing said products. Among the statements which said respondeJ.(.t 
has used and is now using in its advertisements in newspapers and 
over the radio and in it booklets and circulars distributed with its 
said products, are the following: 

W .ANTED: .A distributor for a nationally known remedy for asthma. Would 
rather have somebody that has had experience in similar lines, or who is an 
asthmatic. This does not require a great deal of capital and is a money 
maker. 

FOR .ASTHMA 
"Breathcasy" 
(trade mark) 

THE GREATEST DISCOVERY 
Created by a physician to successfully cure his own asthma, "Breatheasy" ts 

now sold on money-back guarantee 
REMEMBER 

There is only one 
Remedy for 
ASTHMA 

And that Remedy is 
Breatheasy 
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Breatheasy Is a creation of. a physician, who himself. suffered from asthma, 
and was developed until now it gives absolute, instant fllld complete relief.. 
Por asthmatics who seek relief., they will find this remedy their "doctor" ever 
l'Pady to relie\·e them. 

BREATHEASY means exactly what the name implies. It is the one, sure 
asthmatic relief available today. In working its wonders, BREATHEASY 
gives a !'lense of well-being, a retum to vigorous, buoyant health. BREATH
EASY was developed by a physician who suffered from asthma, and, in striv
ing for relief, l1e evolved this marvelous remedy. If YOU suffer from asthma 
ot· if any of your friends are affiicted with the symptoms stop in at the West 
End Drug Store, First and 1\Ionroe, and ask to have this thoroughly marvelous 
treatment demonstrated. Remember, there is no charge. 

Asthmatics everywhere hail the BREATIIEASY method as the one remedy 
that can be relied upon. 

During the use of "Breatheasy," no diet is necessary. You may eat anything 
You may desire. 

In truth and in fact, "Breatheasy" is not a remedy for and it 
does not cure asthma. In any treatment for asthma the proper diet 
is essential, as mucus-forming :foods are injurious in cases of asthma. 

Respondent in its said advertising has created and is now cr~ating 
upon the public the false impression and erroneous belief that 
"Breatheasy" is a reliable and dependable remedy and cure for 
asthma, hay fever, and kindred diseases, and that in the use of the 
same it is not necessary to follow any particular diet. In fact, 
"Breatheasy" is not a reliable and dependable cure for asthma, hay 
fever, or kindred diseases. 

PAR. 4. The use by the said respondent, Pascal Company, Inc., 
of the foregoing false, deceptive, and misleading representations has 
had and does now have the capacity and tendency to and does mis
lead and deceive the public into the erroneous and untrue belief that 
"Breatheasy" is in truth and in fact a remedy for and will cure 
~st4ma, bay fever, and kindred diseases, and that in using the same 
It is not necessary to follow any particular diet. Acting in such 
erroneous belief, the consuming public, and especially that portion 
of the public suffering from asthma, hay fever, or kindred diseases, 
have been induced and are now induced to purchase "Breutheasy" in 
Preference to other preparations designed for the treatment of 
asthma, hay fever, and kindred diseases, and offered for sale by manu
facturers, retail dealers, and distributors. As a result of such false, 
deceptin, and mislE'ading representations on the part of said re
spondent, trade is unfairly diverted to respondent from such manu
facturers, retail dealers, or distributors of other preparations for 
treating asthma, hay fever, and kindred diseases, who do not misrepre
sent the character and quality of their respective products or the 
results obtained from the use thereof. 
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PAR. 5. Said false, deceptive, and misleading representations of 
said respondent, contained in its advertisements, have resulted in 
injury to respondent's competitors and to retail dealers, and in 
prejudice to the buying public, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 
5 of an Act of Congress approved September 26, 1914, entitled, "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

REPORT, l\foDIFIED FINDINGS AS TO THE FAcTs, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur
poses," the Federal Trade Commission on the 15th day of October 
1936, issued and on October 20, 1936, sened its complaint in this 
proceeding upon the respondent, Pascal Company, Inc., charging 
said respondent with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu
ance of said complaint and the filing of the respondent's answer 
thereto, testimony and other evidence in support of the allPgations 
of said complaint were introduced by RPuben J. l\fartin, attorney 
for the Commission, before Henry l\I. White, an examiner of the 
Commission theretofore duly designated by it, an<.l in opposition to 
the allegations of the complaint by Clarence L. Gere, attorney for 
the respondent; and said testimony and other evidence ''ere duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis
sion on the said complaint, the answer thereto, testimony and other 
evidence, and briefs in support of the complaint and in opposition 
thereto, no oral argument having been heard, and the Commission 
having duly considered the same and being now fully advised in 
the premises, finds that this proceeding is in the interest o£ the 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom : 

FINDINGS AS TO THE FACTS 

PAR.,\GRAPH 1. The responde-11t, Pascal Company, Inc., is a cor
poration, organized and existing under and by virtue o£ the laws 
of the State of ·washington, with its principal office and place of 
business located at 1014 American Dank Building, Second Street 
at Madison, in the city of Seattle, within the State o£ Washington. 
Said respondent is now, and has been since July 19, 1936, engaged 
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lll the manufacture and sale of a preparation knmvn as "Breath
easy" for the treatment of asthma, hay fever, and kindred diseases, 
and of an atomizer or so-called "nebulizer" for administering the 
preparation "llreatheasy," and in the distribution thereof in com
merce betwl:'en and among the various States of the United States. 
It causes said "llreatheasy" and the "nebulizer" when sold by it to 
be transported to purchasers thereof located in the State of ·wash
ington and in various States of the United States other than the 
State of ·washington. There is now, and has been for more than 
1 year last past, a constant current of trade and commerce by re
spondent in said "Dreatheasy" and said "nebulizer" between and 
rnnong the various States of the United States. In the course and 
eonduct of its said business, respondent is now, and since July 19, 
1936, has been, in substantial competition in commerce between and 
!l.tn<mg the various States of the United States with sundry other 
corporations, and with partnerships, firms, and individuals engaged 
in the interstate sale and distribution of other preparations recom-
1Uended for the treatment of asthma, hay fever, and kindred dis
eases, and of atomizers or "nebulizers" for use in connection there
With, which said preparations are useful in the treatment of said 
diseases. 

PAR. 2. The preparation "llreatheasy" and the atomizer or 
"nebulizer," used in connection therewith, are manufactured by said 
l'espondent and are sold and distributed by said respondent through 
distributors and drug stores located in the various States of the 
Dnitecl States. 
PA~ 3. The respondent, in the course and conduct of its said 

?usiness has been, and now is, engaged in extensive advertising of 
Its said products as a means of furthering and aiding in the inter
state sale and distribution of "Dreatheasy" and the atomizer or 
"nebulizer" for use in connection therewith, and as media of such 
~dvertising it has been, and now is, using various newspapers of 
Interstate circulation and broadcasts over radio stations having inter
state transmission. Said respondent also issues and distributes book
lets and circulars describing the said preparation "llreatheasy." 
. PAR. 4. The respondent, in its said ad,·ertisements of the prepara
t~on "llreatheasy" and the atomizer or "nebulizer" used in connec
~lon therewith manufactured and distributed by it, has made, and. 
Is now making, various statements regarding the efficacy of said 
Preparation known as "llreatheasy" in the treatment of asthma, hay 
fever, and kindred diseases. Among the statements which said re
spondent has used, and is now using, in its advertisements in news-
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papers and over the radio, and in its booklets and circulars distributetl 
with its said products are the following: 

For ASTHl\IA 
"Breatheasy" 
(trademark) 

THEJ GREATEST DISCOVERY 

Created by a physician to successfully cure 
his own asthma, "Breatheasy" is now sold on 
money-back guarantee 

REMEMBER 
There is only one 

Remedy for 
ASTHMA 

And that Remedy is 
Breatheasy 

Breatheasy is a creation of a physician who himself suffered from asthma, 
and was developed until now it gives absolute, instant and complete relief. 
For asthmatics who seek relief, they wiU find this remedy their "doctor," ever 
ready to relieve them. 

BREATHEASY is beneficial, according to autlwrlties, In asthma aud chronic 
bronchitis, In heart disease and cardiac distress, in gastric ulcer, in serum 
rashes, urticarls (hives) aud other skin diseases of the erythematous aud 
eczematous types, In hay fever, In inflammation of the nose, throat, tonsils, 
larynx, and lungs, and in neuralgia and neuritis. This by no means com
pletes the list, but it suffices to show the enormous value of this substance 
elaborated by the adrenal glands and what may happen if they are deficient. 

BREATllEASY means exactly what the name implies. It is the one, sure 
asthmatic relief avallable today. In working its wonders BREATHEASY 
gives a sense of well-being, a return to vigorous, buoyant health. BREATH
EASY was de>eloped by a physician who suffered from asthma, and In striv
Ing for relief, he evolved this marvelous remedy. If YOU suffer from asthma 
or if any of your friends are atllicted with the symptoms, stop in at the West 
End Drug Store, First and Monroe, and ask to have this thoroughly marvelous 
treatment demonstrated. Remember, there is no charge. 

Asthmatics everywhere bail the BREATHEASY method as the one remedy 
that can be relied upon. 

During the use of "Breatheasy," no diet is necessary. You may eat any
thing you may desire. 

Doctors had the only relief 
fo1· 

ASTIIl\IA 
thirty years ago "' "' "' but they did not know bow to use it. Finally a 
physician who was an asthmatic, took the remedy and discovered bow it could 
be used to give absolute, Instant and complete relief. He called It BREATH
EASY-Write today for complete information. 

STOP 
Suffering from 

ASTHMA 
"Breatheasy" 
(Trade :Mark) 
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Introduces a new medicament of scientific formula which applies synthetic 
.adrenal gland extract vaporized thru the 

"Breatheasy" 
NEBULIZER 

"Vapor, not a spray" 
.Now avaflabh~, with money-back guarantee. 

ASTHMA 
"Breatheasy" 

(Trade Mark) 
with 

SPECIAL NEBULIZER 
is your best answer 

for 
ASTHMA 

Supplies adrenal dPficlency which is the pt·ime cause of Asthma, thru special 
~ebulizer that delivers 10 times the vapor (not spray) possible with ordinary 
•tneans. Not habit forming, not a drug. 

AU asthmatics will find BREATHEASY the one, sure relief available on 
the market today. Write for full complete details. There is no obligation. 

Of course you know that epinephrin is the only specific remedy for asthma 
and bay fever, and that it has been in the bands of the medical professfon for 
the past twenty years. Only two things prevented its coming Into popular 
use for all sufferers at all times. They were, Its high cost and the difficulty 
()f its administration, we have overcome both of these obstacles in 
BREATHEASY. 

The use of BREATHEASY in the treatment of asthma will conclusively 
prove to you that at last asthmatic sufferers have found the one, sure relief 
for this painful affliction. 

That no other person, firm or corporation has any right to manufacture or 
in any manner deal In this vaporizer or any imitation thereof. 

BREATHEASY 
Gives you swift, sure relief 

for 
ASTHMA 

AU asthmatics will find BREATHEASY the one, sure relief on the market 
today. Write for full, complete details. There is no obligation. 

PAR. 5. The respondent corporation is owned by Dr. Benjamin S. 
Paschall and other members of his family. Dr. Paschall is a physi
cian and chief chemist of the respondent corporation. The re
~pondent is engaged in the business of making pharmaceutics and 
Its principal product is epinephrin. The product epinephrin, to
ge~her with the "nebulizer," an apparatus for administering the 
-epmephrin, constitutes the commodity sold to the public in inter
state commerce by the respondent under the trade name of "Breath
oea~y." The respondent maintains a laboratory in which the product 
oepmephrin is manufactured. The product epinephrin is a solution 
of epinephrin hydrochlorides, at least 272 percent, put up in physio-
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logical salt solution containing traces of canninatives and preserva
tives of chemically pure grade. Its structure is racemic. 

PAR. 6. Epinephrin may be obtained in two ways, namely, by 
synthetically building it up in the laboratory, and also by extracting 
it from the glands of animals. The epinephrin sold by the re
E>pondent is obtained synthetically. The epinephrin is put into the 
"nebulizer" and by means of the "nebulizer" is breathed into the 
lungs of the user. The epinephrin is not injected into the user by 
means of a hypodermic needle. The "nebulizer" sold and distributed 
by the respondent is an instrument which turns liquid into vapor 
and is the m_eans by which the user takes the medicine into the body. 
The "nebulizer" is manufactured by the respondent for use in con
nection with its product epinephrin and the epinephrin, together 
with the "nebulizer," constitutes the commodity sold as "Breatheasy." 
The chemical ingredients used by respondent in manufacturing its 
epinephrin are purchased by the respondent in the open market for 
use in respondent's laboratory. Epinephrin contains the same 
properties as adrenaline and is synthetic adrenaline. The prepara
tion "llt·eatheasy" is sold by the respondent for the purpose of treat
ment of asthma, hay fever, ancl kindred diseases. Adrenaline has 
been, constantly used by the medical profession in the treatment of 
asthma for 30 years and has been customarily administered to the 
patient hypodermically. 

PAR. 7. True asthma is defined as "A _condition of shortness of 
breath caused by the constriction of the bronchial muscles and by 
the exudation of mucous into the narrow bronchial passages, the 
reason for which is a reflex due to the ingestion or inhalation of 
substances to which t'he patient is hypersensitive." There are many 
various forms of asthma or physical conditions which are generally 
classified by the medical profession as asthma. The basic causes of 
the rtoi.lments classified by the medical profession as asthma are not 
yet known to the medical profession, and asthma may result from 
many varying causes. · 

PAn. 8. There is no specific cure for asthma generally recognized 
by the medical profrssion. "Breatheasy" is not a cure for asthma 
nor is it a cure for hay fever. Asthma may be, and often is, cured 
when the cause of the asthma is known and eliminated. The elimi
nation of the cause of asthma may sometimes be produced by sur
gery and by other methods, but it cannot be eliminated by "Breath
easy. "Breatheasy" as well as many other remedies containing adren
aline, may in some cases temporarily relieve asthma. "Breatheasy" 
does not constitute a treatment for asthma, and its use will not bring 
about or restore vigorous, buoyant health. 
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PAR. V. "llreatlu•asy" will not giYe "absolute, instant, and com
plete relief'' to sufferers from asthma and is not a snre relief for 
persons suffering with asthma. The use of "llreatheasy" is not 
harmless in all cases, and there are cases '"here its use would be 
distinctly dangerous. The use of "llrea theasy" is not beneficial in 
the treatment of chronic bronchitis, heart disease, cardiac distress, 
gastric ulcer, inflammation of the nose, throat, tonsils, larynx, lungs, 
neuralgia, or neuritis, and of urticaris (hh·es) except in very rare 
instances. 

PAR. 10. In many cases of asthma, proper diet is very important 
and may become the means of effecting a cure. Many persons suffer 
from asthma due to being allergic to certain foods. In such cases 
diet is essential as only by refraining from using the particular food 
to which the sufferer is allergic may a cure be effected. In such cases 
diet is essential and "llreatheasy" will not give relief in these cases 
independent o:f the proper diet. In many of sueh cases "Breath
easy" should not be used at all. Epinephrin is no less dangerous to 
the user because it is taken by means of a "nebulizer" than it would 
be if taken by means of a hypodermic injection. 

PAR. 11. The advertisements and representations made to the 
purchasing public by the respondent, as hereinbefore set out in 
paragraph 4, are false and misleading. They have had, and do now 
have, the capacity and tendency to mislead and deceive the public 
into the erroneous and untrue belief that "Breatheasy" is in truth 
and in fact a remedy for, and will cure, asthma, hay fever, and 
kindred diseases, and that in the use of the same it is not necessary 
to follow any particular diet, and to induce such purchasing public 
to purchase "Breatheasy" in preference to other preparations de
signed for the treatment of asthma, hay fever, and kindred diseases 
and offered for sale by manufacturers, retail dealers, and distributors. 
The result of such false, deceptive, and misleading representations 
on the part of said respondent is to unfairly divert trade to said 
respondent from sueh manufacturers, retailers, or distributors of 
other preparations for treating asthma, hay fever, and kindred 
diseases, who do not misrepresent the character and quality of their 
respective products or the results to be obtained from the use thereof. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Pascal Com
pany, Inc., are to the prejudice of the public and competitors of the 
respondent and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of 

160451°--39--VOL.26----50 
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Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
:for other purposes." 

l\IODIFIED ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com· 
mission upon the motion of Clarence L. Gere, counsel for respondent, 
to modify the order to cease and desist issued in this proceeding on 
September 8, 1937, or in the alternative to reopen the case for further 
hearing on question of fact, and the Commission having considered 
said motion and the record herein and being now fully advised in 
the premises. 

It is ordered, That the motion to modify the order to cease and 
desist issued herein on September 8, 1937, be, and the same is hereby 
granted, and the said order is hereby modified to read: 

It is ordered, That, the respondent, Pascal Company, Inc., its 
officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of the preparation now 
known as, and sold under the name "Breatheasy," or any prepara· 
tion, under whatever name sold, composed of the same or similar 
ingredients and possessing similar therapeutic properties, in inter· 
state commerce or in the District of Columbia, do forthwith cease 
and desist from rep1~esenting that-

( a) Said preparation is a cure or remedy :for asthma, hay :fever, 
or kindred diseases ; 

(b) Said preparation can be successfully used without :following 
any particular form of diet; 

(c) Said preparation is a harmless remedy which will return the 
user to vigorous, buoyant health; 

(d) Said preparation has a therapeutic or beneficial value in the 
tt·eatment of chronic bronchitis, heart diseases, cardiac distress, 
gastric ulcer, serum rashes, and other skin diseases of the erythema· 
tous and eczematous types, inflammation of the nose, throat, tonsils, 
larynx, and lungs, and in neuralgia and neuritis; or that said prepa· 
ration has any therapeutic or beneficial value in the treatment of 
uticaris (hives), except in very rare instances; or that said prepara· 
tion has any beneficial value in the treatment of asthma other than 
to afford temporary relief in certain cases; 

(e) Said preparation is the one sure relief available for the treat· 
ment of asthma; 
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(f) 811id preparation is a "Joctor" ever ready to relieve asthmatics; 
(g) and from making any other similar representations of like 

import or effect as to the therapeutic or medicinal value of said 
preparation unless and until said representations are true in fact. 

It is further ordered, That the respondent, Pascal Company, Inc., 
shall within 60 days after service upon it of this order, file with the 
Commission a report in writing setting forth in detail the manner 
.and form in which it has complied with the order to cease and desist 
hereinabove set forth. 
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IN THE MATTER OF 

GOLDEN PEACOCK, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIIB ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT 01<' CONGRESS APPROVED SEPT. 26, 1914 

Docket 3156. Compla-int, June 18, 1937-Decision, Feb. 16, 1938 

\Vhere a co-,·poration engaged in sale and distribution of its "Golden Peacock 
Bleach Cream" and "Miracrcam" facial preparations for blenching and 
removiug, as asserted, blemishes and disorders of the skin, to purchasers in 
other ~tates and in District of Columbia, in substantial competition with 
those Pngaged in offering and selling in commerce, as aforesaid, compounds 
or preparations for use in treatment of some ailments, disorder~. and con
ditious of the skin for which it recommended its aforesaid prep:uations, 
and including many who sell and distribute in commerce similar prepara
tions without misrepresenting the properties or therapeutic efticacy thereof-

( a) Represented, in radio broadca;;ts nnd adYertisenwnts in new,;pupl•rs and 
periotlieul!! of interstate circulation, that its said "Peacock" cream consti
tuted an amazing new discovery, in the perfection of which 10 years was 
spent und in the development of which 30 eminent doctors and skin spe
cialists worked, and that it contained costly refined ingredients from Spain 
and France which acted in a peculiar way on the outside layer of the skin 
and completely revitalized it anc1 changed it in color and texture, and that 
no ordinary cream or lotion could bleach skin white and keep it wllite; and 

(b) Represented, as aforesaid, that said cn•ams, as the ease might be, were 
new and different, and would remove freckles, blotches, tan, and black
heads, and every slight blotch, and result in the corning, ln place thereot, 
of alluring alabaster clearness and a skin like ivory, flawless and soft, and 
bring out the clear look of youth; 

Facts being said products did not contain refined ingredients which would re
vitalize the skin and change its color and texture as above set forth, were 
not 11ew discoveries or developed as aforesaid, would not prouuce an ivory 
or soft and flawless skin or remove, under all conditions and in all cases, 
blotches, freckles, tan, deep-seated discolorations, etc., over night, or in 
any period of time, irrespective of the cause of the lmperfections or condi
tions, and would not nourish, revitalize or rejuvenate the skin, and had not 
been indorsed by trading medical authorities; 

\Vith capacity and tendency to confuse, mislead, and deceive members of the 
public into the mistaken and erroneous belief that its aforesaid prepara
tions were different from other creams or ointments offered in commerce, 
and were perfected by eminent doctors and skin specialists during a period 
of years, and that they had been indorsed by leading medical authorities 
and beauty specialists, and had the property to nourish and rejuvenate the 
skin and were active, effective treatments for all discolorations, blotches, 
and disorders and skin blemishes, no matter from what cause, and to in
duce members of the purchasing public to buy and use said preparations 
because of the erroneous and mistaken beliefs engendered as aforesaid, 
and unfairly to divert trade to it from its competitors, to their substantial 
injury: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Mr. Robert S. llall, trial examiner. 
Mr. Carrel F. Rhode8 and Mr. De lVitt T. Puckett £or the Com

mission. 
Mr. Rlr:hard II. Rhode8, o£ Paris, Tenn., £or respondent. 

Col\JPLAINT 

Pursuant to tl1e provisions o£ an Acto£ Congress approved Sep
tember 26, 1914, entitled, "An Act to create a Federal Trade Com
mission, to define its powers and duties, and £or other purposes," the 
Federal Trade Commission having reason to believe that Golden Pea
cock, Inc., a corporation, hereinafter referred to as respondent, has 
been, and now is, using unfair methods o£ competition in commerce 
as "commerce" is defined in said act, and it appearing to the Com
mission that a proceeding by it in respect thereto would be to the 
public interest, hereby issues ita complaint, stating its charges in that 
respect as follows: 

PARAGRAPH 1. Respondent Golden Peacock, Inc., is a corporation 
organized, existing, and doing business under and by virtue ~£ the 
laws o£ the State o£ Tennessee, with its factory and principal place of 
business located at Paris, in said State. Said respondent corporation 
is now, and for more than 1 year last past has bPen, engaged in adver
tising, selling, and distributing toilet prt•parations including several 
designated as "Golden Peacoek Bleach Cream" and ".Miracream." 
It now causes, and £or more than 1 year last past has caused, said 
preparations, when sold, to be shipped from its place o£ business in 
Paris, Tenn., to the purchasers thereof, some loeftted in the State of 
Tennessee, and others located in various other States of the United 
States and in the District o£ Columbia. 

Respondl:'nt is now, and for more than 1 year last past has been, 
in substantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale of facial creams and other 
preparations similar to those sold by it in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

PAR. 2. In the course and conduct o£ its bnsiness ns described in 
paragraph 1 hereof, in solicitin:: the sale, and selling, its prepara
tions designated as "GoldPn Peacock Bleach Cream" and "Mira
crl:'am," respondent now ri:'JH'esPnts, and for more than 1 year last 
Past ltas reprl:'sPnted, in radio broadcasts having an interstate circu
lation, in letters, pamphlets, newspapers, magazines, circnlars, wrap
pers, and other :forms of advertising media, as follows: 

An amazing new discovery. It Is called "Golden Peacock Bleach Cream" and 
n1arks one of the most important skin disco"eries in years. Ten years were 
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spent in perfecting lt. Some thirty eminent doctors and skin specialists worked 
in its development. 

It contains costly refined ingredients from Spain and France which act in 
a peculiar way on the outer layer of the skin--completely revitalizing it and 
changing it in color and texture to a child-like whiteness and texture. 

But no ordinary cream or lotion • • • can bleach skin white and keep 
it white. You must use for this purpose a genuine bleach cream-Golden 
Peacock. 

Smooth it on your skin tonight. Next morning notice how muddy sallow
ness has given way to unblemished whiteness • • • all imperfections that 
rob your true loveliness vanish too. 

Give us 1 night to prove its effect; see freckles fade, blotches, tan, black
beads go. 

Here's a chance to see this miracle of au ivory skin almost over night 
worked on your own face. · 

Do you want to see every freckle disappear from your face; every slight 
blotch leave; and in their place see allurin~ alabaster clearness come? A skin 
like ivory; flawless and soft. 

Bring out • • • clear look of youth. 
It's new! It's different! Just spread a little Miracream over your face 

and neck. It disappears into your skin like "magic", where it does its work 
fast and sure instead of staying on top like old-time sticky night bleaches 
that look messy and untidy • "' • at night; after washing your face, your 
skin will be at least one shade lighter. Within 5 days you'll be tickled with 
the lovely white beauty 1\lirncream gives you. 

PAR. 3. In truth and in fact, the toilet preparations ''Golden Pea
cock Bleach Cream" and "l\Iiracream" do not contain costly refined 
ingredients imported from France and Spain which revitalize the 
skin and change its color and texture to a childlike whiteness and 
texture. Said preparations are not new discoveries developed after 
years of experimentation by eminent doctors and skin specialists. 
The use of said preparations will not produce or cause an ivory skin 
and will not make skin soft and flawless. The use of said prepa
rations will not remove blotches, freckles, tan, pimples, liver spots, 
sallowness, deep-seated discolorations, imperfections, and blemishes 
overnight or in any other period of time and said preparations are 
not competent and effective treatments for the above-named condi
tions of the skin. Said preparations have not been endorsed by lead
ing medical authorities and beauty specialists. Said products will 
not bleach skin white in all cases and will not keep skin white in 
all cases. Neither of said products nourishes, revitalizes, or rejuve
nates the skin. 

PAR. 4. The representations of respondent, as aforesaid, are false 
and grossly exaggerated, and have had, and do have, the capacity 
and tendency to confuse, mislead, and deceive members of the public 
into the mistaken and erroneous beliefs that respondent's products 
designated "Golden Peacock Bleach Cream" and "Miracream" nre 



GOLDEN PEACOCK, INC. 755 

752 Findings 

different from other creams or ointments in existence and were per
fected by eminent doctors and skin specialists during a period of 
years; that the preparations have been endorsed by leading medical 
authorities and beauty specialists; that said preparations have the 
property to nourish and rejuvenate the skin; and are effective treat
ments for all discolorations, blotches, skin disorders, skin defectst 
sallowness, liver spots, and skin blemishes, no matter from what 
caused. The said representations of respondent have had, and do 
have, the tendency and capacity to induce members of the public 
to buy and use said preparations because of the erroneous beliefs en
gendered as above set forth, and to divert trade unfairly to respond
ent from competitors engaged in the sale of face creams and cos
llletics similar to the preparations sold by respondent in commerce 
among and between the various States of the United States. 

There are among the competitors of respondent, many who sell and 
distribute in commerce similar face creams and preparations who 
do not misrepresent the properties or qualities or therapeutic virtues, 
functions, uses, or effects of their said competing products. 

PAR. 5. The above alleged acts and practices of the respondent 
are all to the prejudice and injury of the public and the respondent's 
competitors, and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of Con
gress approved September 26, 1914, entitled, "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act o:f Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
Inission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on the 18th day of June 1937, issued, and 
on the 21st day of June 1937, served its complaint in this proceeding 
Upon the respondent, Golden Peacock, Inc., charging it with the use of 
Unfair competition in commerce in violation of said act. After the is
suance of said complaint, and filing of respondent's answer thereto, 
testimony and other evidence in support of the allegations of said com
plaint were introduced by DeWitt T. Puckett, attorney for the Com
lllission, before Robert S. Hall an examiner of the Commission there
~ofore duly designated by it, no testimony or other evidence being 
Introduced by Richard H. Rhodes attorney for the respondent; and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
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on for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence in support of the al
legations of the complaint, brief of counsel for the Commission, no 
brief having been filed by the respondent or oral argument having 
been heard; and the Commission having duly considered the same, 
and being now fully advised in the premises, finds that this proceed
ing is in the interest of the public, and makes this its findings as to 
the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Golden Peacock, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Tennessee with its factory and principal place of 
business located at Paris in said State. Respondent is now, and since 
1928 has been, engaged in selling and distributing in commerce toilet 
preparations including facial creams designated as "Golden Peacock 
Bleach Cream" and "Miracreum" designed and represented by re
spondent for the alleged purpose of bleaching and removing blem
ishes and disorders of the human skin. 

PAn. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent causes the said products, when sold, 
to be transported from its place of business in Paris, Tenn., to the 
purchasers thereof located at various points in the several States of 
the United States other than the State of Tennessee and in the Dis
trict of Columbia. 

Respondent is now, and has been since 1928, engaged in substantial 
()ompetition with other corporations and with firms, partnerships, 
arid individuals, engaged in offering for sale and selling in commerce 
between and among the several States of the United States and in the 
District of Columbia compounds or preparations for use in the treat
ment of ailments, disorders, and conditions of the skin for which 
the respondent recommends and sells its preparations. 

Respondent sells its said products, "Golden Peacock Bleach Cream" 
and "Miracream" direct to the ultimate consumers and to the general 
public and to druggists who sell to the trade. 

PAn. 3. In the course and conduct of its said business as described 
in paragraphs 1 and 2 hereof, in soliciting trade and selling its prepa
rations ilesignated as "Golden Peacock Bleach Cream" and "M:ira
eream," respondent represented in radio bmadcasts and in advertise
ments in newspapers nnd magazines haYing an interstate circulation 
as follows: 

An amazing new discovery. It is callP-d "Golden Peacock Bleach Cream" 
1111d marks one of the most important skin iliscoveries in years. Ten years 
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were spent in perfecting it. Some thirty eminent doctors and skin specialists
worked in its development. 

It contains costly refined ingredients f1·om Spain and France which act in a 
})ecnliar way on the outer layer of the skin-completely revitalizing it and 
changing it in color· and texture. 

Dnt no ordinary cream or lotion "' "' • can bleach skin white and keep· 
it white. You must use for this purpose a genuine bleach cream-Golden 
Peacock. 

Smooth it on your skin tonight. Next morning notice how muddy sallow
ness has given way to unblemished whiteness • • * all imperfections that 
rob your true loveliness vanish too. 

Give us 1 night to prove its effect; see freckles fade, blotches, tan, black
heads go. 

Here's a chance to see this miracle of an ivory skin almost over night worked 
on your own face. 

Do you want to see every freckle disappear from your face; every slight 
blotch leave; and in their place SC'e alluring alabaster clearness come? J\, 
skin like ivory; flawless and soft. 

Dring out • • • clear look of youth. 
It's new! It's different! Just spread a little Miracream over your face 

and neck. It disappears into your skin like "1\Iagic", where it does its work 
fast and sure instead of staying on top like old time sticky night bl~aches 
that look mes~y and untidy • • • at night; after washing your face, 
Your skin will be at least one shade lighter. Within 5 days you'll be tickled 
With the lovely white beauty l\Iiracream gives you. 

PAR. 4. In truth and in fact the said toilet preparations, "Golden 
Peacock Bleach Cream" and "Miracream" set out and described i11 
paragraphs 2 and 3 hereof, do not contain refined ingredients which. 
revitalize the skin and change its color and texture to a child-like 
whiteness and texture. Said preparations are not new discoveries 
developed after years of experimentation by eminent doctors and 
skin specialists. The use of said preparations will not produce or 
cause an ivory skin and will not make skin soft and flawless. The 
use of said preparations will not remove under all conditions and in 
all cases blotches, freckles, tan, pimples, liver spots, sallowness, deep
seated discolorations, imperfections, and blemishes over night or in 
any period of time irrespective of the cause of said imperfections 
or conditions. Said preparations are not competent and effective 
treatments for the above-named conditions of the skin in all cases 
or under all circumstanc~s or under all conditions. Said prepara
tions have not been endorsed by leading medical authorities. Said 
preparations will not bleach the skin white in all cases and will not 
keep it white in all cases. Said preparations will not nourish,. 
l'evitalize, or rejuvenate the skin . 
• PAR. 5. The representations of respondent set out and described: 
In paragraph 3 hereof are false and grossly exaggerated and have 
had and do have the capacity and tendency to confuse, mislead and 
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deceive members of the public into the mistaken and erroneous 
beliefs that respondent's preparations designated "Golden Peacock 
Bleach Cream" and "Miracream" are different from other creams 
or ointments offered for sale in commerce and were perfected by 
€minent doctors and skin specialists during a period of years; that 
the preparations have been endorsed by leading medical authorities 
and beauty specialists; that said preparations have the property to 
nourish and rejuvenate the skin and are active, effective treatments 
for all discolorations, blotches, disorders, skin defects, sallowness, 
liver spots, and skin blemishes no matter from what cause. 

PAR. 6. There are among the competitors of respondent many 
corporations, partnerships, and persons who sell and distribute in 
<:ommerce face creams and preparations similar to "Golden Peacock 
Bleach Cream" and "Miracream" and other preparations sold by 
respondent, who do not misrepresent the properties or therapeutic 
efficacy of their products. 

PAR. 7. The above described acts and practices of the respondent 
l1ave had and do have the tendency and capacity to induce mem
bers of the purchasing public to buy and use said preparations 
because of the erroneous and mistaken beliefs engendered as above 
set out; and the tendency and capacity unfairly to divert trade to 
the respondent from its competitors in said commerce. Thereby, 
substantial injury has been, and is, being done by the respondent 
to competitors in commerce between and among the several States 
of the United States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Golden Pea
cock, Inc., are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com
merce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respondent, 
testimony, other evidence taken before Robert S. Hall, an examiner 
of the Commission theretofore duly designated by it, in support of the 
allegations of said complaint, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
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violated the provisions of an Act of Congress approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
·define its powers and duties, and for other purposes." 

It is ordered, That the respondent, Golden Peacock, Inc., its officers, 
representatives, agents, and employees, in connection with the offering 
for sale, sale, and distribution of its toilet preparations "Golden Pea
-cock Bleach Cream" and "Miracream," or any other preparations com· 
posed of substantially the same ingredients as said preparations, in 
int~rstate commerce or in the District of Columbia, do forthwith cease 
.and desist from representing: 

1. That the use of said preparations or any of them: 

(a) Will nourish, revitalize, and rejuvenate the skin; 
(b) "\-Viii produce or cause a soft, flawless, ivory skin; 
(a) Will bleach the skin white and keep it white; 
(d) 'Vill remove blotches, freckles, tan, pimples, liver spots, 

sallowness, deepseated discolorations, and imperfections from the 
skin. 

2. That said preparations or any of them : 

(a) Contain refined ingredients which revitalize the skin and 
change its color and texture to a child-like whiteness and texture; 

(b) Are new discoveries, or that they, or any of them, were or 
are preparations developed after years o£ experimentation by 
eminent doctors and skin specialists; 

(a) Have been endorsed by leading medical authorities. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

ABRAHAM SOHN AND BENJAMIN SOHN, DOING BUSI
NESS AS SOHN BROS. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 2 G, 1 D 14 

Docket 3199. Complaint, Aug. 10, 193"1-Decision Feb. 16, 1938 

'Vhere two individuals engaged In the manufacture of mattresses made by them 
with new covers or "sheeting" or "drilling," and from cotton filling from old 
mattresses secured from dealers in such products, and in the sale of such 
mattresses, with their new covers and with appearance of new products made 
from materials which had never been used, to retailers at prices much lower 
than those of the necessarily much more costly new products with all new 
material, and, as thus engaged, in substantial competition with others engaged 
in manufacture and sale of mattresses-

Sold, as aforesaid, their new-appearing products with no labels, ma t·Jdngs, or 
designations thereon, or in connection therewith, to indicate that they were 
in fact made from old, used, discarded, and second·hand mattresses, to I'e
tailers for resale to public without disclosure by latter of aforesaid facts; 

With tendency and capacity to mislead and deceive muny retailers and substan
tial portion of purchasing public Into erroneous belief that said mattresses, 
made as aforesaid, were new products made from new materials, and with 
result, as direct consequence of such mistaken and erroneous belief, that 
number of the consuming public purchased considerable volume of their said 
products and trade was unfairly diverted to them from competitors engaged 
in manufacture and sale of new mattresses in commerce throughout the 
various States; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudige of the public and com-
petitors and constituted unfair methods of competitlml. 

Before Mr. RobertS. Hall, trial examiner. 
Mr. George Foulkes for the Commission. 
Mr. Charles Cohn and Mr. Harold N. Blitstein, of Chicago, Ill., 

for respondents. 

Co:t\IPJ.AINT 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, having reason to believe that Abrn ham Rohn, an 
individual, and Benjamin Solm, an individual, hereinafter referred to 
as respondents, have been and are using unfair methods of competition 
in commerce, as "commerce" is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 
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PAR.\GRAPH 1. Uespondents, Abraham Solm and Benjamin Sohn, are 
individuals doing business under the name of Sohn Bros., with their 
principal place of business located at 1320 RoosevE-lt Road, Chicago, 
Ill. Respondents are now, and for more than 1 year last past have 
been, engaged in the business of manufacturing mattresses from old 
cotton and other nmterials which they obtain from old, used, discarded, 
and second-hand mattresses and from other sources and of selling the 
same to retailers located in the various States of the United States. 
Respondents cause, and have caused, said mattresses, when sold, to be 
transported from thPir placE' of business in Chicago to the aforesaid 
purchasers thereof located in the State of Illinois and to other of the 
aforesaid purchasers located in various other States of the United 
States. In the course and conduct of their business respondents are 
now, and have been, in substantial eompetition "·ith other imlividuals, 
(·orporations, and firms likewise engaged in the manufacture and sale 
of mattresses in eommerce among and between the various States of 
the United StatPs and in the District of Columbia. 

PAR. 2. In the course and couduct of their business, described in 
}mragraph 1 hereof, respondt'nts have bought and still buy second
hand, old, used, and ·discarded mattresses, cotton and other used ma
terials. The materials obtained from said SQcond-hand, old, used, and 
discarded mattresses and the other used materials are combed with a 
maehine and then used by respondents in the manufncture of mat
tresses which are covered with new cowring and are sold by the re
spondent to retailers who resell the same to the purchasing public. 

PAn. 3. The aforesaid mattresses manufactured from old, used, dis
carded, and second-hand materials, as dPscribPd in paragrnph 2 herpin, 
haye the appearance of new mattresses manufactured from materials 
which ha.ve newr been used, and said mattresses are sold by respond
ents to retailers without any label, marking, or designation on or about 
said mattresses to indicate that they are in fact manufactured from 
old, used, disearded, and second-hand mntHials "·hich have been made 
OYer by respondE-nts into mattresses. Said mattresses sold to retailers 
by respondents are resold by sueh retailers to the public without dis
closing tke fact that such mattressp.s haw been manufaetnred from old, 
used, discarded, and second-hand materials. 

The eost to respondents of obtaining said old, used, discarded, and 
second-hand materials and manufacturing the same into mattresses is 
much less than the cost to manufacturers of manufacturing new mat
tresses, and respondents are thereby able to sell said mattresses at sub
stantially lower prices than manufacturers of new mattresses can seU 
their products. 
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PAR. 4. The acts and practices of respondents, as hereinaboYe set 
forth, had and now have a tendency and capacity to, and do, induce 
many retail dealers and many of the purchasing public to purchase· 
said mattresses manufactured from old, used, and discarded materials. 
in the mistaken belief that they are purchasing new mattresses manu
factured from new and unused materials. As a l'esult, trade has been 
unfairly diverted to respondents from individuals, firms, and corpo
rations likewise engaged in the manufacture and sale of mattresses. 
and who truthfully label, mark, and designate the same. As a conse
quence thereof substantial injury has been done, and is now being done, 
by respondents to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 

PAR. 5. The above and foregoing acts, practices, and representations 
of respondents have been and are now all to the prejudice of the pur
chasing public and of respondents' competitors, as aforesaid, and have 
been and are now unfair methods of competition within the meaning 
and intent of Section 5 of an Act of Congress approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on August 12, 1937, issued and served its 
complaint in this proceeding upon respondents, Abraham Sohn, an 
individual, and Benjamin Sohn, an individual, doing business as Sohn 
Bros., charging them with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of respondents' answers 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by George Foulkes, attorney for the 
Commission, before Robert S. Hall, an examiner of the Commission, 
theretofore duly designated by it, and in opposition to the allegations 
of the complaint by Charles Cohn, attorney for the respondent, Abra
ham Sohn, and Harold N. Blitstein, attorney for the respondent, 
Benjamin Sohn; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commission 
in the said complaint and answer thereto, testimony and other evidence, 
and brief in support of the allegations of the complaint, respondents 
having filed no briefs and no request having been made for oral argu
ment; and the Commission having duly considered the same, and be-
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ing now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Hespondents, Abraham Solm and Benjamin Sohn, 
are individuals who, for some time last past have been engaged in the 
business of manufacturing mattresses under the trade name and style 
"Sohn llros.," with their principal office and place of business located 
at 1320 Roosevelt Road, Chicago, Ill. 

Respondents manufacture their product from material obtained 
from old, used, discarded, and second-hand mattresses, and from other 
sources. Respondents have caused said mattresses, when sold, to be 
transported from their place of business in Chicago to retail purchas
ers located in the State of Illinois and to other retail purchasers lo
cated in various other States of the United States. 

In the course and conduct of their business, respondents have been 
in substantial competition with other mattress manufacturing concerns 
who are likewise engaged in the manufacture and sale of mattresses 
in commerce among and between various States of the United States. 

PAR. 2. The larger part of respondents' business has consisted of 
lllanufacturing mattresses from old and previously used mattresses. 
Respondents, however are equipped to make mattresses from new rna· 
terials. Respondents made new mattresses only when receiving orders 
for the same. New mattresses were not manufactured in quantities 
for the purpose of sale. 

Respondents purchased old, previously used mattresses :from which 
they obtained cotton fillings. These purchases were made from deal
tl's in such merchandise, who make a business of collecting and selling 
old mattresses. Respondents purchased their old mattresses from 
the dealers either in the form of old mattresses or in bales of cotton 
obtained by the dealers :from old mattresses. When the old mattresses 
Were received by respondent at their plant, the mattresses were placed 
in a machine called a "picker." The "picker" operates in such a 
lllanner as to comb or separate the filling of the mattress. After the 
contents of the mattress have been separated, the respondents stuff the 
sallle into new mattress covers. 

The mattress covers, known in the trade as "sheeting" or "drilling," 
and the old cotton and other materials obtained :from old, previously 
llsed mattresses, are compressed by a machine in such a manner as to 
give the mattress form and shape. 

Respondents sold the finished product to retailers, who resold the 
same to the purchasing public. 
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PAR. 3. The mattresses manufactured by respondents from old, used, 
discarded, and second-hand materials have the appearance of new 
matresses manufactured from materials which have never been used. 

All the coyers, otherwise known in the trade as "sheeting" or 
"drilling," used by respondent in the manufacture of said mattresses, 
are new, and are purchased by respomlPnt from dealers of such mer
chandisP, and the purchasing public in buying such a mattress, unless 
informed by retailers, did not know that the contents of the mattress 
were obtained from old, previously used mattresses, since inspection by 
purchasers of the contents cannot he aecomplished unless the covering 
material is cut and the contents examined. The mattresses were sold 
by respondents to retailers without any labels, markings or designa
tion on or about said mattresses to indicate that they were in fact 
manufactured from old, used, discarded, and Lecond-hand materials 
which respondents had made over into mattresses. netailers to whom 
respondeuts sold the mattresses resold tlwm to the public without dis
closing the fact that the mattresses were manufadured from old, used, 
discarded, and second-hand materials. 

The cost to respo11dellts of manufacturing mattresses from old and 
previously used materials were substantially lower than the cost to 
respondents' competitors of manufac.t uring mattres~es from new ma
terials. Respondents purehased old cotton obtained from old and 
previously used mattresses at about one-half the pre\·ailing price of 
new cotton. Consequently, respondents were able to, and did, sell 
mattresses made from old materials at a price substantially lower than 
the prices at which manufactnrers of mattresses could sell mattresses 
made from new materials. Respondents sold their mattresses at prices 
ranging from $2.50 to $2.75 per mattress. New mattresses made frolll 
new materials and of the same type as respondents' mattresses, that 
is, in the same general cost class, were sold for about $4.50 by 
respondents' competitors. 

The use of new coverings, sheeting, and drilling, in the manufac
ture of mattresses, and the failure of respondents to properly label, 
tag, or otherwise indicate on the mattresses that the contents of the 
mattresses were old and previously used filling materials, is deceptive 
and leads purchasers to believe that the mattresses are new and manu
factured out of new materials. 

The acts and practices of respondents as hereinabove set forth had 
the tendency and capacity to mislead and deceive many retail dealers 
and a substantial portion of the purchasing public into the erroneous 
belief that said mattresses manufactured from old, disearded, and 
previously used mattress materials were new mattresses made fron1 
new materials. 
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As a direct result of this mistaken and erroneous belief, a number of 
· the consuming public purchased a considerable volume of respondents' 

matt.resses with the result that trade has been unfairly divelied to 
respondents from concerns engaged in the manufacture and sale of 
new mattresses in intHstate commerce throughout the various States 
of the United States. 

As a result thereof, substantial injury has beell done by respondents 
to competition in commerce among and between the various States of 
t.he United States and in the District of Columbia. 

COXCLUSION 

The aforesaid acts and practices of respondents, Abraham Sohn 
and Benjamin Sohn, individuals doiug business as Solm Bros., are to 
the prejudice of the public and of respondents' competitors and con
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress, approved Srptember 
26, 1914, entitled "Au Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

OI:DICR TO GF.ASE AND DESIST 

This proceNling lmving been hear1l by the Federal Trade Conunis
sion upon the complaint of the Commission, the answer of respond
ents, testimony, and other evidence taken before Robert S. Hall, an 
examiner of the Commission theretofore duly designate1 l by it, in 
support of the allegations of the complaint and in opposition thereto, 
and brief in support of the complaint, respondents having filed no 
brief and no request having been maJ.e for oral argument, and the 
Commission having made its findings as to the facts and. its conclu
sion that said respondents have violated the provisions of an Act of 
Congress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to J.efine its powers and duties, and for 
other purposes." 

It is orde1·ed, That the respondents, Abraham Sohn and Benjamin 
Sohn, individuals doing business as Sohn Brothers, or under any 
other trade name, their representatives, agents, employees, successors, 
or assigns, in connection with the offering for sale, sale, and distribu
tion of mattresses in interstate commerce, or in the District of Colum
bia, do forthwith cease and desist from representing, through :failure 
to affix or attach tags or labels thereto clearly and conspicuously 
showing that such matresses are composed, in whole or in part, of 
second-hand or used materials, or through any other· means or device, 

1604atm--30--VOL. 26----~1 
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that mattresses made from second-hand or used materials, in whole 
or in part, are composed of new materials. 

It i8 f~trther ordered, That the respondents shall within 30 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MA'ITER OF 

ELMER SUSSMAN, TRADING AS DIAMOND BROKERAGE 
COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3272. (Jomplaint, Nov. 23, 1937-Decision, Feb. 16, 1938 

"-There an individual engaged in sale anrl distribution of diamond>!, diamond rings, 
watches, and other jewelry, in commerce among the various States and in 
the District of Columbia; in advertising his said products through price 
lists, catalogs, and other advertising material published, issued, and cir
culated through the mails to his customers and prospective customers in 
the ''arious States and in said District-

( a) Represented that said products were composed of a grade and quality 
superior to grade and quality possessed by them, and their prices us bf'iug 
in excess of the customary retail prices at which said products HRually 
sold, through such statements, among others of similar tencr, as $!JOO.OO 
LADIES DI.AMOND soLIT.AIRE, 2 carats, 98% perfect blue white set in all platinum 
• • • specially prieed ______ $4G0," "$700.00 MAN'S (GElNTLEMEN'B) DIA· 

MOND SOLITAIRE, 2% carats, exceptionally brilliant ami perfect • • • 
now ______ $330," etc., facts being such and other articles and items of merchan-
di:<<' thus liste(l and tlescribPrl did not po,.;;ess rPtail VAlues or pric<'s repre
tseutecl, or clo:>ely approxinmting those represented, and were not of the 
carat, weight, or dPgree of perfection thns held out; 

(b) Represented that he was liquidating a stock of merchaudise sccurPd from 
bankrupt sales, banks, estates, and individuals at a fraction of the original 
cost, through such statements as "Now liquidating a distressed stock of 
diamond rings at a fraction of their original cost," and "* * * the 
greatest diam,ond values ever offered in the northwest • • •," and 
"These bargains are made possible through our constant effort to secure fine 
quality diamond jewelry from bankrupt stocks, indidduals, bunks, estates, 
and distressed sources," facts being he was not liquidating a distressed 
stock, as aforesaid· set forth, at a fraction of the original cost of such rings, 
nor did his stock represent greatest value ever offered in northwest; and 
so-called bargains offered were not purchased from bankrupt stocks, etc., 
from which he obtained only an infinitesimal part of his stock, with 
balance purch:Jsed in usual channels from which competitors secured their 
mercha ndiF~e ; 

(c) Represented that various well-known makes of w·atebes, "Value up to ~GO. 
OtTR PRICI':S $10 to $30," were "latest round, square or rectangular styles in 
Yl'llow or white gold, 9, 15, 17, and 21 jewels," etc., and "fully guaranteed," 
facts being watches offert>d and described by him as above indicated were 
not newest style, as represented, but were, in most instances, second-hand and 
obsolete models; and 

(d) Rf'JH'esented, through letterheads, circulars, order blanks, and gc•neral busi
ness stationery, and through newspaver and magazine advertisements, that 
he was a diamond broker, facts being he was not such a broker, but merely 
a dealer in diamond~, diamond rings, watches and other jewelry; 
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1Vith l'ffect of mij;<Jeading substantial number of purchasers and prol'<pective 
purchasl'rs into etToneous and mistaken beliefs that his said product~ 

were composed of superior materials and were of superior value, or were 
products which ordinarily retail, in the usual course of trade, for prices 
closely approximating tho!"e listed as being usual retail value or price of 
Sllid merchandise, that he was liquidating a distressed stoek of dfamoud 
rings and other merchandise at a fraction of the original cost, that tbe 
products were secured from bankrupt stocks, individuals, banks, e>;tates, 
and distrl's:;ed som·ces, and that watclles sold were latest models and 
new merchandise, and of the value represented, and that the diamonds 
!'old were 100 pereC'Ilt perfect and or the full carat weight rPpresl'nted, 
a11d that he was a diamond broker, aud with result, as conseqnPnce of 
erroneous and mistaken beliefs induced by his said acts, thnt a sub· 
stantial part of the purchasing public bought substantial quantity of lliS 
produets, and of thereby unfairly diverting trade to him from competitors 
enguged In like and similar bm;inesses and who truthfully repre~>ent their 
products and business status; to the sub:stantial Injury of competition 
In commerce : 

JlcTd, That su~h ads and practices were to the prejudice of the puhllc and 
competitors and constituted unfair methods of competition. 

Mr. S. Brogdy-ne Teu,, II for the Commission. 
Stinchfield, Mackall, Crounse, McNally & ilfoore, of :Minneapolis, 

)finn., for respondent. 
Col\rl'LAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Elmer 
Sussman, an individual trading as Diamond Brokerage Company, 
hereinafter referred to as respondent, has been and is using unfair 
methods of competition in commerce, as "commerce" is defined in 
said Act of Congress, and it appearing to said Commission that n 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH 1. Respondent, Elmer Sussman, is an individual trad· 
ing as Diamond Brokerage Company, and having his principal place 
of business in the city of Minneapolis, State of Minnesota. He is 
now, and for more than 1 year last past has been, engaged in the sale 
and distribution of diamonds, diamond rings, watches, and other 
jewelry in commerce between and among the various States of the 
United States and in the District of Columbia. 

PAR. 2. 'Vhen said products are sold respondent transports or 
causes the same to be transported from his principal place of business 
in the city of Minneapolis, State of Minnesota, to purchasers thereof 
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located in other States of the United States and in the District of 
Columbia. 

There is now and has been at all times mentioned herein a constant 
cunent of trade and commerce in said above described products sold 
by respondent between aw.l among the various States of the United 
States and in the District of Columbia. 

PAR. 3. In the course and conduct of his said business respondent 
is now, and has been, in substantial competition with other indi
viduals, partnerships, firms, and corporations engaged in the business 
of manufacturing, selling, and distributing diamond rings, pins, 
Watcltes, anJ other jewelry, and likewise engaged in competition with 
distributors of diamond rings and pins, watches and other jewelry in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Respondent, in soliciting the sale, and in the selling, of said prod
ucts, and for the purpose of creating a demand on the part of 
the consuming public therefor, has advertised through the media of 
price lists, catalogs and other advertising matter published, issued, 
and circulated through the United States mails to his customers and 
Prospective customers in the various States of the United States and 
in the District of Columbia. 

In the aforesaid ways and by the aforesaid means respondent 
makes, and has made, to the general public false and misleading state
ments with reference to the commodities offered for sale by him. 

PAR. 4. l\Iany articles and items of merchandise listed in said price 
lists, catalogs, and other advertising matter published and distributed 
by respondent are described and represented as pos.c;essing retail 
Values or prices, carat weight, and degrees of perfection which they 
uo pot possess. 

PAR. 5. Representative of the advertisements wherein respondent's 
Products are deseribed as possessing retail values or prices, carat 
Weight, and degrees of perfection whil'h they· do not possess are the 
following: 

1. $900.00 LADIES' DIAMOND SOLI'l'AIRE, 2 carats, 98o/o perfect blue white 
set In all platinum distinctively paved with 14 large diamonds, specially 
llriced ______ $450. 

2. $700.00 MAN'S (GENTLEMEN'S) DIAMOND SOLITAIRE, 2% carats, 
exceptionally brilliant and perfect, set in heavy handsome 14 K yellow gold 
Retting, now ------$350. 

8. $250.00 LADY'S DIAMOND SOLITAIRE, 1 carat blue white sli~htly im
llertect, set in attractive 14 K white or yellow gold, 6 blue white side diamonds, 
now ______ $125. 

In truth and in fact, said articles and items of merchandise listed 
in said price lists, catalogs, and other advertising matter, including 
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the articles referred to in subdivisions (1), (2), and (3) hereinabove 
do not possess retail values or prices described or represented and 
do not possess retail prices or values closely approximating said 
represented prices. Said articles and items of merchandise are not 
of the carat weight or degree of perfection represented in respondent's 
price lists, catalogs, and other advertising matter and are not sub
stantially of the quality and character therein represented. 

PAR. 6. The catalogs, price lists, newspaper and magazine articles, 
and other printed matter of respondent, and herein referred to, con
tain other misleading and false statements nnd representations, of 
which the following is representative: 

Now liquidating a distressed stock of diamond rings at a fraction of their 
original cost. 

In this column you will find the greatest diamond values ever offered in the 
northwest. These bargains are made possible through our constant eft'ort to 
!'ecure fine quality diamond jewelry from bankrupt stocks, individuals, banks, 
estates, and distressed sources. 

WALTHAM, HAMILTON, BULOVA, ELGIN, GRUEN WATCHES FOR LA· 
DIES and MEN; latest round, square, or rectangular styles in yellow or white gold, 
9-15-17 and 21 jewels; also pocket watches In 17 and 21 jewel railroad watches. 
All watches fully gunranteed. Values up to $60. 

OUR PRICES $10 to $30. 

In truth and in fact, respondent was not, and is not, liquidating a 
distressed stock of diamond rings at a fraction of their original cost. 
His stock does not represent and has not represented the greatest 
values ever offered in the northwest. The alleged bargains offered by 
respondent were not purchased from bankrupt stocks, individuals, 
banks, estat~s, and distressed sourcPs. Further, in truth and in fact, 
the respondent obtains only an infinitesimal part of his stock from 
the above enumerated sources. The remainder of respondent's stock 
is purchased in the usual channels from whence his competitors 
secure their stock of merchandise. 

The watches offered for sale by respondent and de::;cribed above 
are not the newest style as represented by respondent, but iu most 
instances are second-hand and obsolete models o£ watches. 

PAR. 7. The respondent, in soliciting the sale of, and in selling, 
his commodities, and for the purpose of creating a demand on the 
part of the consuming public for said commodities, now causes, and 
for more than 1 year has caused, himself to be represented through 
his letterheads, circulars, order blanks, and general business station
ery as well as newspaper and magazine advertisements as a diamond 
broker. 
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Iu truth and in fact the respondent is not a diamond broker, but 
merely a dealer in diamonds, diamond rings, watches, and other 
jewelry. 

PAR. 8. There are among the eompetitors of respondent manufac
turers and distributors of like and similar products who refrain from 
advertising or representing through their catalogs and other adver
tising media, and through fictitiously advertised prices, or in any 
other manner, that the merchandise offered for sale by them has a 
merit, origin, and value that it does not have, or that they have a 
business status which they do not have. 

PAR. 9. The foregoing false and misleading statements and repre
sentations on the part of the respondent have a tendency and capacity 
to, and do, mislead a substantial number of purchasers and prospec
tive purchasers into the erroneous beliefs that: 

1. The. said products are composed of superior materials, and are 
of superior value, and are products which ordinarily retail in the 
usual course of trade for prices closely approximating the prices 
represented as being the usual retail value or price of said merchan
dise; 

2. Respondent is liquidating a distressed stock of diamond rings 
and other merchandise at a fraction of their original cost; 

3. The said products were secured from bankrupt stocks, individ
uals, banks, estates, and distressed sources; 

4. The watches sold by respondent are the latest models and new 
merchandise, and possess the values represented; 

5. Dinmonds sold by regpomlent are 100 JX>rcent perfect, and are 
the full carat weight represented; and 

6. Respondent is a diamond broker. 
As a result of such erroneous and mistaken beliefs induced by the 

aforesaid misrepresentations on the part of the respondent, a sub
stantial portion of the purchasing public has purchased a substan
tial quantity of respondent's products, thereby unfairly diverting 
trade to the respondent from those competitors engaged in like and 
similar businesses referred to. As a consequence thereof substantial 
injury has been and is being done by respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

PAn. 10. The aforementioned methods, acts, and practices of 
respondent are all to the prejudice of the public and of respondent's 
competitors as hereinaboYe alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
:tnd duties, and for other purposes," approved September 26, 1914. 
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REPORT, FINDINGS AS 1.'0 THE FACTS, AND 0RDEU 

Pursuant to the provisions of an Act of Congress approveJ Sep
tember 26, 1914, entitled "An Act to create a Federal Trade CommiR
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on November 23, 1937, issued, and on 
November 26, 1937, served its complaint in this proceeding upon 
respondent, Elmer Sussman, an individual trading as Diamond 
Brokerage Company, charging him with the use of unfair method~ 
of competition in commerce in violation of the provi::>ion~ of 1-'aid ad. 

On January 13, 1938, respondent filed his answer to the Commis
sion's complaint, in which answer he admitted all the material allega,
tions of the complaint to be true and stated that he waived hearing 
on the charges set forth in the said complaint and tluit without 
further evidence or intervening procedure the Commission may issue 
and serve upon him findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in tho 
complaint. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint and the answer thereto, 
and the Commission having duly considered the same and being now 
fully advised in the. premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Elmer Sussman, is an individual trnd
ing as Diamond Brokerage Company, and has his principal place of 
business in the city of Minneapolis, State of Minnesota. He is now, 
and for more than 1 year last past has been, engaged in the sale and 
distribution of diamonds, diamond rings, watches and other jewelry 
in commerce between and among the various States of the United 
States and in th~ District of Columbia. 

PAR. 2. 'Vhen respondent sells his products, he transports or causes 
them to be transported lrom his place of business in the city of Min
neapolis, State of Minnesota, to purchasers thereof located in the 
various States of the United States and in the District of Columbia. 
There is now and has been at all times mentioned herein a constant 
current of trade and commerce in said above-described products sold 
by respondent between and among the various States of the United 
States and in the District o£ Columbia. 

PAR. 3. The respondent, in the conduct of his business, is now and 
has been, in substantial competition with other individuals, and with 
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partnerships, firms, and corporations engaged in the sale and dis
tribution, or in the manufacture, sale, and distribution of diamond 
rings, watches and other jewelry. 

PAR. 4. The respondent, in soliciting the sale, and in the selling 
·of his products, and for the purpose of creating a demand on the 
part of the consuming public therefor, has advertised through the 
media of price lists catalogs and other advertising matter published, 
issued, and circulated through the United States mails to his cus
tomers and prospectiYe customers in the various States of the United 
States and in the District of Columbia. 

In the ways and means aforesaid, respondent makes, and has made, 
to the general public false and misleading statements with reference 
to the commodities offered for sale by him. Many articles and 
items of merchandise. listerl in respondent's price lists, catalogs and 
other advertising matter published and distributed by him are de
scribed and represented as possessing retail values or prices, carat 
weight, and degrees of perfection which they do not possess. Repre
sentative of the claims and representations made in respondent:s ad
Y('rtisements wherein his products are described as possessing retail 
Yalues or prices, carat weight, and degree of perfection which they 
<lo not possess are the following: 

$000.00 LADIES DIAMOND SOLITAIRE, 2 carats, 08% perfect blue white 
set in all platinum distinctively JlUVed with 14 large diamonds specially 
priced------$450. 

$700.00 MAN'S (GENTLEMEN'S) DIAMOND SOLITAIRE, 2% carats, ex
~eptionally brilliant and perfect, set in heavy handsome 14 K yellow gold 
tietting, nOW------$350. 

$250 LADY'S DIAMOND SOLITAIRE, 1 carat blue white slightly imperfect, 
~et in attractive 14 K white or yellow gold, 6 blue white side diamonds, 
now--$125. 

The articles and hems of merchandise listed in the price lists, 
~atalogs and other advertising matter do not possess retail values or 
prices described or represented and do not possess retail prices or 
values closely approximating the represented prices. The articles 
and items of merchandise are not of the carat, weight, or degree of 
perfection represented in respondent's price lists, catalogs and other 
advertising matter and are not substantially of the quality and 
character therein represented. 

PAn. 5. The respondent has made other misleading and false claims 
and representations in his catalogs, price lists, newspaper and maga
zine advertisements and other printed matter, of which the following 
is representative: 

Now liquidating a distressed stock of diamond rings at a fraction of their 
<>rlginal cost. 
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In this column you will find the greatest diamond values ever oftered in the 
northwest. These bargains are made possible through our constant pfl'ort to 
secure fine quality diamond jewelry from bankrupt stocks, individuals, bank,:, 
estates, and distressed sources. 

WALTHAM, HAMILTON, BULOVA, ELGIN, GRUEN WATCHES FOR 
LADIES and MEN; latest round, square or rectangular styles in yellow or white 
gold, ~-15--17 and 21 jewels; also pocket watches in 17 and 21 j~:>wel railroad 
watches. All watches fully guaranteed. Value up to $60. 

OUR PRICES $10 to $30 

The respondent was not, and is not, liquidating a distressed stock 
of diamond rings at a fraction of their original co!:>t. IIi,; 8tock doe,; 
not represent, and has not represented, the greatest value eYer of
fered in the northwest. The so-called bargains offered by respondent 
were not purchased from bankrupt stocks, individuals, banks, estates, 
and distressed sources. The respondent obtains only an infinitesimal 
part of his stock from the above sources. The remainder of re
spondent's stock is purchased in the usual channels from which his 
competitors secure their stock of merchandise. 

The watches offered for sale by respondent and described supra 
are not the newest style as represented by respondent. In most in
stances, they are second-hand and obsolete models of watches. 

PAR. 6. In soliciting the sale of, and in selling his commodities 
and for the purpose of creating a dPmand on the part of the purchas
ing public for his commodities, the respondent now causes, and for 
more than 1 year has caused, himself to be represented through his 
letterheads, circulars, order blanks and general business stationery, 
as well as newspaper and magazine advertisPments as a diamond 
broker. 

The respondent is not a diamond broker, but merely a d(:'aler in 
diamonds, diamond rings, watches, and other jewelry. 

PAR. 7. The use by the respondent of the false and misleading 
statements and representations set out herein has a tendency and 
capacity to, and does mislead a substantial number of purchasers and 
prospPctive purchasers into the erroneous and mistaken beliefs that 
the products are composed of superior materials and are of superior 
value, or are products which ordinarily retail in the usual course of 
trade for prices closely approximating the prices listed as being the 
usual retail value or price of said merchandise; that respondent is 
liquidating a distressed stock of diamond rings and other merchan
dise at a fraction of their original cost; that the products were 
secured from bankrupt stocks, individuals, banks, estates, and dis
tressed sources; that the watches sold by respondent are the latest 
models and new merchandise, and possess the values represented; 
that diamonds sold by respondent are 100 percent perfect and are the 
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full carat weight represented; and that the respondent is a diamond 
broker. 

PAR. 8. As a result of the erroneous and mistaken beliefs induced 
by the acts of the respondent, a substantial part of the purchasing 
public has purchaseu a substantial quantity of respondent's products, 
thereby unfairly diverting trade to the respondent from those com
petitors engaged in like and similar businesses and who truthfully 
represent thP products offered for sale and SOld by them, anJ their 
business status. 

As a consequence thereof, substantial injury has been, and is being 
done by respondent to competition in commerce between and among 
the variow; States of the United States and in the District of 
Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Elmer Suss
man, an individual trading as Diamond Brokerage Company, are to 
the prejudice of the public and the respondent's competitors, imd 
constitute unfair methods of competition in commerce within the 
intent a.nd meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to clefhte its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proct•ediug haring been he:trd by the Federal Trade Com
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of the complaint to be true and states that he waives 
hearing on the charges set forth in the said complaint and that, with
out further evidence or other intervening procedure, the Commission 
may issue and serve upon him findings as to the facts and its conclu
sion and an order to cease and desist from the violations of law 
charged in the complaint, andt.he Commission having made its find
ings as to the facts and conclusion that said respondent has violated 
the provisions of an Act of Congress 8pproved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to d!'fine its 
Powers and duties, and for other purposes." 

It is ordered, That the respondent, Elmer Sussman, an individual 
trading as Diamond Brokerage Company, or undPr any other trade 
name, his representatives, agents and employees, in connection with 
the offering for sale, sale, and distribution of diamonds, diamond 
rings, watches, and other je,velry in interstate commerce or in the 
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District of Columbia, do forthwith cease and desist from, directly 
or indirectly: 

1. Representing that said pruducts of respondent are composed o£ 
materials of a grade and quality superior to that actually contained; 

2. Representing that fictitious prices in excess of the customary 
retail prices at which said products of respondent are customarily 
sold are the usual and customary retail prices for said products; 

3. Representing that respondent is liquidating a stock of merchan· 
dise secured from bankrupt sales, banks, estates, and individuals at 
a fraction of the original cost, when said merchandise was purchased 
in the usual merchandise marts in the usual course of tmde; 

4. Representing that respondent's watches are the latest models, 
unless this is a fact; 

5. Representing that respondent's diamonds posspss a grPater de· 
gree of perfection or a greater carat weight than they actually 
possess; 

6. Representing that respondent is a diamond broker when such 
is not the fact. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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IN TH~ l\IArnm OF 

JOSEPH COl\1I.NSKY, TRADING AS 'VA VERLEY TAILORS, 
:MAYFAIR CLOTHING 001\IP ANY, AND BAHCLA Y 
CLOTHING 001\IP ANY 

COMPLAINT, FINDINGS, AND ORDER IN IlEGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8193. Complaint, Aug. 3, 1937-Decision, Feb. 17, 1938 

'VherP an ill(livi<lual engaged, unuer trade Illlme including word "Tailors" and 
other names, in offer and sale of ready-made suits, overcoats, and topcoats for 
nwn, through traveling salesmen and agents, to purchasers in various other 
States, in substantial competition with others engaged in sale and distribu
tion of such ready-made artides in interstate commerce, including many 
selling their clothing through salesmen or agents and who have not adopted 
nels, practiPes, aml methods as below set forth, aud Including (1) many 
who, as manufacturers of such garments, rightly repres('nt themselves as 
suPh, (2) others who, as purchasers of such products dealt in by them. 
tlo not represent that they manufacture same, and (3) many who rightfully 
represent their said suits, overcoat~, and topcoats for men as tailored 
acconling to the individual m('asurements of the purchaser from material 
of the 1·olor, weave, grade, quality, and texture selected from ~;:amples dis
played, 1U1d ( 4) many who ;;ell such garments made in stock sizes and do 
not represent same as made to purchaser·s individual measurements-

( a) Represented, through his said agents and representatives and otherwise, 
that orders solicited and rePeived, as aforesaid, were forwarded to him at 
his principal 11luce of business In New York City, and that said place of 
bmdness wns a tuiloring establishment, facts being he was not a tailor 
or mnunf11durer of clothing, and none of his said ready-made suits, over
PO!Its, and topcoats were made by him, but were manufactured by others> 

(b) RevresPnted, as aforesaid, throngh order blanks supplied his said agents 
with this trade name thereon and directions for taking measurements 
r~garded, usually, as esseutial to tailoring of suit, overcoat, or topcoat to 
customer's individual measure, and through the display of such blanks and 
the taking of such measurements, and through statements and conduct of 
his Sllid agents, that the ready-made garments, sale of which was being 
thus solicited, were tailored to individual measurements of purchaser, and 
made use of such expressions as "Tailored-to-Fit," "Made-to-Measure," and 
"Custom-Made," facts being the particular garments involved had been 
previously manufactured without regard to individual measurements of· 
purchaser to whom eventunlly sold, and were "ready-made,'~ and were not 
tailored to fit, made to measure, custom made, or made to order, as repre
sented, but, as aforesaid, were the ready-made variety or stock type, and 
altered, when deemed necessary, to conform partially to measurements. 
shown on order blanks; and 

(c) Represented find implied, as aforesaid, to prospective purchasers that he· 
would make for and deliver to them made-to-measure or tailor-made gar
ments from mat('rial of the color, weave, quality, and texture selected by 
purchasers f1·om samples exhibited by said salesmen or agents, facts being 
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suits and other garments sent to customers, in many instances, were not 
made from mater·ials corresponding to Sflmples as displayed to them by 
his said sales agents and representativl's, and selectf'd by the purchaser, 
but, in many instances, were furnished in materials substantially inferior 
in quality, grade, and texture to that of sample displayed and selected; 

'Vith capacity and tendency to mi~>lend all(l deeeive pm·cbasei'S and pt·o~<rlective 
purehasers into mistaken and erroneous beliefs that said individual was a 
manufacturer of men's clothing, gal'ment orrlerf'il would be made to indi· 
vidual measurements of purchaser and tailored to fit, made to measure, cus
tom made, or made to order, as understood by public, and, ns ordered, would 
be made from material, color, weave, grade, quality, and texture selected bY 
purchaser from samples exhibited by salesmen or agent, and into purchase 
of his said suits, overcoats, and topcoats in and on account of such belief.!, 
and with result, as a consequence thereof, that substantial ti·ade in inter· 
state commerce was unfairly diverted to him from COIIIJietitors who do uot 
use similar acts and practices in connection with the snle of their said prod· 
ucts; to their injury and that of the public: 

Held, That such acts and practices were to the prejudice of the public Rlltl com· 
petitors and constituted unfair methods of compf'titlon. 

Defore Mr. John lV. Addison, trial examinet'. 
llfr. Joseph 0. Fehr for the Commission. 
JJ!r. Benjamin F. Steinberg, of New York City, for respondent. 

Co:tVIPLAINT 

Pursuant to the provisions of an Act of Congress, apprO\·ed Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Joseph 
Cominsky, an individual doing business under the trade names 1Vaver
ley Tailors, Mayfair Clothing Company, and Barclay Clothing Com
pany, hereinafter referred to as respondent, has been a_nd is using 
unfair methods of competition in commerce as "commerce" is defined 
in said Act, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect, as follows: 

PARAGRAPH 1. Respondent, Joseph Cominsky, is an individual, hav· 
ing his principal office and place of business located at 678 Broadway, 
in the city of New York, in the State of New York. Respondent, for 
more than 2 years last past, has been, and still is, engaged in the busi· 
ness of selling men's ready-made suits, overcoats, and topcoats, and in 
offering said articles of men's clothing for sale and selling the same 
in commerce between the State of New York and the several States of 
the United States, and in the District of Columbia. 1Vhen said arti· 
des of clothing are sold, respondent transports, or causes the same to 
be transported, from his place of business in the State of New York 
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to the purchasers thereof, IocatNl in States of the United States other 
than the State of New York, and in the District of Columbia. There 
has heen for more than 2 yPars last past, and still is, a constant curre~t 
of trade and commerce in said articles of clothing thus sold and dis
tributed Ly respondent, between and among the various States of the 
United States, a11d in the District of Columbia. Respondent is now, 
a.nd for more than 2 years last past has been, in substantial competi
tJon with other individuals and with partnerships, corporations, and 
firms engaged in the nw.Jlufacture, or in the sale and distribution, of 
like anrl similar articles of meu's clothing in commerce bPtween and 
among the Yarious StntPs of thP UnitPd States, and in the District of 
Columbia. 

P:.n. 2. In the courso aml condnct of his business, as aforesn,id, the 
respondent, by and through sales agents and representatives, sells and 
has sold mPn's ready-made snits, overcoats, and topcoats directly to the 
Persons by whom such snits, overcoats, and topcoats are to be worn. 
Responclent furnishes and has furnished to his sales agents and repre
sentatin's order blanks, bearing one of his trade names, whieh set forth 
di~eetions for taking measm·pments usually regarded as essential to the 
tailoring of a !:mit, overcoat, or topcoat to the individual measure of a 
custonwr. Snrh salPs agents and representatives, by displaying such 
0 l'dPt' blanks to eu:;tomers and prospeetive customers, and by taking the 
measurements specified thereby, and by their statements aud conduct, 
represpnt and have represented to such customers and prospective cus
tomers that the men's rPady-made suits, owrcoats, and topcoats sold by 
l'E:'spondent are tailored to the individual measurements of the pur
chasers thereof. Respondent also, through said sales agents and rep
resentatives and otherwise, represents to his customers and prospective 
customers, that the men's ready-made suits, overcoats, and topcoats sold 
and offered for sale by him are "Tailored-to-Fit," "l\Iade to Measure," 
and '·Custom-Made." Further, respondent represents, through said 
sales agents and representatives and otherwise, that orders so solicited, 
and receh·ed are fonvardecl to said respondent at his principal pla~e 
of business, in the city of New York, State of New York, which said 
l~lace of business respondent and his said sales agents and re.presenta
hves represent to be a t(tiloring establishment. J{pspondent further 
repi·esents that said orders, when received by him, are filled according 
to said mPnsurements, and of a cloth \Yhose grade and texture is rPpre
sentetl to he the same as the samples displayed by said sales agents and 
I't'fll'e•.pJJt a tin's and as selected by the customer . 
. PAn. 3. The statPments and representations o£ respondent set forth 
In paragmph 2 hl'l'Pof, nnd others similar thereto, haYe the capacity 

,. 
t 

i. 
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and tendency to deceive purchasers and prospective purchasers of 
respondent's said articles of clothing into the false and erroneous 
beliefs: 

(a) That respondent is a tailor or manufacturer; 
(b) That the men's ready-made suits, overcoats, and topcoats sold 

and distributed by respondent are "Tailored-to-Fit," "Made to Meas
ure," "Custom-Made," or "Made to Order"; 

(c) That said men's ready-made suits, overcoats, and topcoats are 
made in accordance with measurements submitted by said sales 
agents and representatives, and of a cloth whose grade and texture
is the same as the samples displayed by such sales agents and rl:'pre
sentatives and as selpcted by said cutomers. 

PAR. 4. In truth and in fact, respondent, trading under the vari
ous trade names hereinabove set forth, is not a tailor or manufac
turer of clothing. None of the men's ready-made suits, overcoats, 
and topcoats sold by respondent are made by respondent, but they 
are made by other manufacturers. The said men's suits, overcoats, 
and topcoats sold and distributed by him were and are not "Tailored 
to Fit," "Made to Measure," "Custom Made," or "Made to Order," 
as represented, but were and are of the ready-made variety or stock 
type, and are altered, when deemed necessary, to partially conform 
to the measurements shown on the order blanks. Further, in many 
instances, the men's suits, overcoats, and topcoats sent to customers 
did not and do not correspond to the samples displayed to said cus
tomers by said sales agents and representatives, and as selected by 
said customers. Nor are said men's suits, overcoats, and topcoats 
made in accordance with measurements submitted by respondent's 
said sales agents and representatives, or of a cloth whose grade and 
texture is the same as that of the samples displayed by said re
spondent's sales agents and representatives, and as selected by the 
customers. In many instances, said garments are furnished in ma
terials substantially inferior in quality, grade, and texture to that 
of the sample. displayed and selected by the purchasers. 

P .AR. 5. There are, among the competitors of respondent referred 
to in paragraph 1 hereof, many who manufacture the men's suits, 
overcoats, and topcoats which they sell, and who rightfully repre
sent that they are the manufacturers thereof. There are others of 
said competitors who purchase the men's suits, overcoats, and top
coats in which they deal, and which they resell, who do not repre
sent that they manufacture said men's suits, overcoats, and topcoats. 
There are also, among said competitors, many who rightfully rep
resent that the men's suits, overcoats, and topcoats which they sell 
are tailored according to the individual measurements of the pur-
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chasers thereof, of a cloth whose grade and texture is the same as· 
that of the samples displayed by- them and by their sales agents 
and representatives; and others of said competitors who sell men's: 
suits, owrcoats, and topcoats made in stock sizes, and who do not 
represent that the men's suits, overcoats, and topcoats sold by them 
are made to the individual measurements of the purchasers. 

PAR. 6. The above alleged acts and practices of respondent have 
the capacity and tendency to mislead and deceive purchasers and 
prospective purchasers into the erroneous beliefs described in para
graph 3 hereof, and. into the purchase of respondent's said suits,. 
overcoats, and topcoats in and on account of such beliefs. Thereby 

II 

trade is unfairly diverted to respondent from those competitors i: 
referrt>d to in paragraph 5 as herein described. As n. consequence 
thereof, substantial injury is clone by respondent to competition in 
commerce among and between the various States of the United 
States, and in the District of Columbia. 

PAR. 7. Said acts and practices of respondent are all to the preju
dice of the public aml of respondent's competitors, and constitute 
Unfair methods of competition in commerce within the intent and 
»leaning of Section 5 of an Act of Congress entitled "An Act to
create a Federal Trade Commission, to define its powers and duties,. 
fltltl for other purposes," approved September 26, 1914. 

REPORT, FINOINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission,. 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, on August 3, 1937, issue<l, and, on August 4, 1937, 
~eryed its complaint in this proceeding upon respondent Joseph Com
lnsky, trading as 'Vaverley Tailors, Mayfair Clothing Company, and 
Barclay Clothing Company, charging him with the use of unfair 
n1ethods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint, the Commission by 
order duly entered herein extended the respondent's time for filing 
answer to January 22, 1938, on which date the respondent filed an 
answer to the complaint wherein he admitted all of the material 
allegations of the complaint to be true and stated that the Commis
~ion might, without further evidence or other intervening procedure, 
lssue and serve upon him findings as to the facts and conclusion and 
an order to cease and desist from the violations of law charged in 
the complaint, which said answer was duly filed in the office of the
Commission. Thereafter, this proceeding regularly came on for final 

160451m--so~voL.26----52 
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hearing before the Commission on the said complaint and the answer 
thereto, and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this procPecling is 
in the interest of the public and makes this its findings as t.o the facts 
and its conclusion drawn therefrom: 

}'INDINGS AS TO THE :fACTS 

PARAGUAl'H 1. RespondPnt Joseph Cominsky is an imlivitlual en
gaged in the business of offering for sale., and selling, rE>ady-made 
suits, overcoats, and topcoats for men, through salesmen or agents 
who travel throughout the United States soliciting and accepting or
ders for such clothing. His office aml principal place of bnsine!'s is 
located at 678 Broadway, New York, N. Y. Respondent has been 
trading and doing business under the names Waverley Tailors, May
fair Clothing Company, and Barclay Clothing Company. 

Respondent in the usual course of such business has constantly 
engaged in interstate commerce, selling and shipping such clothing 
from l1is place of busine!is in New York, N. Y., to purchasers JoeatNl 
in various other States of the United States. 

In the operation of his business as aforesaid, respondent comes into 
substantial competition with others e!lguged in selling and distrib
uting ready-made suits, overcoats, and topcoat::; for men, in inter
state commerce. Among such competitors are many who like"·ise 
sell such clothing through salesmen or agents, and who have not 
adopted the acts, practices, and methods in the sale thereof used by 
the respondent in the sale of his clothing as hereinafter described. 

PAR. 2. In the course and conduct of his business, as aforesaid, the 
respondent, by and through sales agents and representatiws, sPlls 
ready-made suits, overcoats, and topcoats for men directly to the 
persons by whom such suits, overcoats, and topcoats are to be worn. 
Respondent furnishes to his sales agents and representatives order 
blanks, bearing one of his trade names, which set forth directions 
for taking measurements usually regarded as essential to the tailoring 
of a suit, overcoat, or topcoat to the individual measure of a cus
tomer. Such sales agents and representatives, by displaying such 
order blanks to customers and prospective customers, and by taking 
the measurements specified thereby, and by their statements and con
duct, represent to such customers and prospectiYe cnstonwrs thrrt 
the ready-made suits, overcoats, and topcoats for men sold by re
spondent are tailored to the individual measurements of the pnr· 
chaser thereof. Respondent also, through said sales a~ents nml 
representatives and otherwisP, reprPsents to his customers and pro
spective customers, that the ready-made snits, owrcoats, and topcoats 
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for men sold and offered for sale by him are "Tailored-to-Fit," "Made
to-1\leasure," and "Custom-Made," and implies to prospective pur
chasers of his clothing that he will make for, and deliver to, pur
chasers of his clothing made-to-measure or tailor-made garments 
made from material of the color, weave, quality, aml texture selected 
by purchasers from the samples exhibited by his salesmen or agents. 

In many instances, the garments delivered by the respondent to 
purchasers are not made-to-measure or tailor-made garments, as that 
term is understood by the purchasing public, but are "ready-made" 
or "hand-me-down" garments, having been previously manufactured 
without regard to the inclh·idual measurements of the purchaser to 
whom the garment is eYentually sold. 

Hespomlent 1·epresents, through said sales agents and representa
tives and otherwise, that orders so solicited and received are for
warded to the respondent at his principal place of business in the city 
of Ne,v York, which said plat'e of business respondent and his sales 
agents and representatives represent to be a tailoring establi~hment. 
nespondent further represents that said orders when received by him 
are filled by making a garment according to the individual measure
lllent of the purchaser from a material of the color, weave, grade, 
quality, and t<'xture selected by the purchaser from samples exhibited 
by said agents and representatives. 

PAR. 3. The statements and representations of respondent set forth 
in paragraph 2 hereof, and others similar thereto, have the capacity 
and. tendency to deceive purchasers and prospective purchasers of 
respondent's said articles of clothing into the mistaken and erroneous 
belief that the respondent is a manufacturer of men's clothing; that 
the garment ordered will be made to the individual measurement of 
the purchaser; that such garment will be "Tailored-to-Fit," "Made
to-Measure," "Custom-Made," or "Made-to-Order" as those terms are 
Understood by the public; and that the garment ordered will be made 
from material of the color, weave, grade, quality, and texture selected 
by the purchaser from samples exhibited by salesmen or agents of the 
respondent. 

PAR. 4. In truth and in fact, respondent, trading under the various 
trade names hereinabove set forth, is not a tailor or manufacturer 
of clothing. None of the ready-made suits, overcoats, and topcoats 
for men sold by respondent are made by respondent, but they are 
lnade by other manufacturers. The said suits, overcoats, and top· 
coats for men sold and distributed by him were and are not "Tailored
to-Fit," "Made-to-Measure," "Custom-Made," or "Made-to-Order," as 
represented, but were and are of the ready-made variety or stock type, 
and are altered, when deemed necessary, to partially conform to the 
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measurements shown on the order blanks. Ill many instances, the 
suits, overcoats, and topcoats for men sent to customers are not made 
from materials corresponding to the samples displayed to said cus
tomers by said sales agents and representatives, and as selected by 
said purchasers. Nor are said suits, overcoats, and topcoats for men 
made in accordance with individual measurements of the purchasers 
submitted by respondent's said sales agents and representatives. In 
many instances, said garments are furnished in materials substantially 
inferior in quality, grade, and texture to that of the sample displayed 
and selected by the purchasers. 

PAR. 5. There are, among the competitors of respondent referred to 
in paragraph 1 hereof, many who manufacture suits, overcoats, and 
topcoats for men which they sell, and who rightfully represent that 
they are the manufacturers thereof. There are others of said com~ 
petitors who purchase suits, overcoats, and topcoats for men in which 
they deal, and which they resell, who do not represent that they 
manufacture said suits, owrcoats, and topcoats for men. There are 
also, among said competitors, many who rightfully represent. that the 
suits, overcoats, ami topcoats for men which they sell are tailored 
according to the individual measurements of the purchasers thereof 
from material of the color, weave, gralle, quality, and texture selected 
by purchasers from samples displayeu; among said competitors are 
many who sell suits, overcoats, and topcoats for men made in stock 
sizes, and who do not represent that the suits, overcoats, and topcoats 
for men sold by them are made to the individual measurements of 
the purchasers. 

PAR. 6. The above alleged acts and practices of respondent have the 
capacity and tendency to mislead anu deceive purchasers and pros
pective purchasers into the mistaken and erroneous beliefs described 
in paragraph 3 hereof, and into the purchase of respondent's said 
suits, overcoats, and topcoats for men in and on account of such 
beliefs. As a consequence thereof, substantial trade in interstate com
merce is unfairly diverted to the respondent from his competitors 
who do not use similar acts and practices in connection with the 
sale of their said products in said commerce, to the injury of such 
competitors and the public. 

CONCLUSION 

The aforesaid acts and practices of the respondent Joseph Cominsky, 
trading as 'Vaverley Tailors, Mayfair Clothing Company, and Barclay 
Clothing Company, are to the prejudice of the public and of re~ 
spondent's competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
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of Congress, approved September 26, 1914, entitled, "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

OUDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
Inission upon the complaint of the Commission and the answer filed 
herein on January 22, 1938, by respondent, admitting all the material 
allegations of the complaint to be true, and waiving the taking of 
further evidence and all other intervening procedure, and the Com
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con
gress approved September 26, 1914, entitled, "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
Qther purposes." 

It is ordered, That the respondent Joseph Cominsky, an individual 
trading as '\Vaverley Tailors, Mayfair Clothing Company, and Barclay 
Clothing Company, or under any other name or style, his representa
tives, agents, and employees, in connection with the offering for 
sale, sale, and distribution of ready-made suits, overcoats and top
coats for men in interstate commerce and in the District of Columbia; 
do forthwith cease and desist from directly or indirectly representing: 

1. That respondent manufactures the suits, overcoats and topcoats 
sold and distributed until he actually owus and operates, or directly 
and absolutely controls, the tailoring establishment, factory, or plant 
wherein such clothing is made; 

2. That the ready-made suits, overcoats and topcoats sold by him 
are tailored-to-fit, made-to-measure, custom-made, or made-to-order, 
unless and until his said garments are actually cut and made to the 
individual measurements of the purchasers; 

3. That the garments sold by respondent will be made from the 
material selected by the purchasers from samples submitted by his 
&alesmen or agents, unless and until the garments sold by him are 
made from materials of the color, weave, quality, and texture selected 
by such purchasers. 

It is further o'rdered, That the said respondent shall within 60 days 
from the date of service upon him of this order file with the Commis
sion a report in writing setting forth the manner and form in which 
he has complied with this order. 

.I 
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IN THE MATTER OF 

BUNTE BROTHERS, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO:S 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 181.1. Complaint, Jan. 17, 1936 '-Derision, Feb. 19, 1938 

\Vhere a corporation engagef1 in manufacture anti sale of "break and take," or 
"draw" or "deal" assortments of candy, sale and distribution of whi<>h, afford
ing, In connection with sale th<'reof to public, means or opportunity of 
obtaining a prize or becoming a winner by lot or ehance, tE>aches and en
courages gambling among children, who comprise substantial number of 
purchasers and consumers of such tYile of candy, and particularly of so
called "break and take" assortments, and appearance of which "break and 
take," "draw," or "deal" assortmf'nts in the m:nkcts of manufacturers of 
"strttight" merchandise has bE'f'n followed by marked decrease in sale of such 
"straight" goods, due to gambling or lottery feature connectf'd with other-

Sold to wholesalers and retailf'rs (1) "break and take" assortments, together 
with explanatory display cards for retailers' uKe, composed of number of 
chocolate·covered penny candies of uniform size and shape, togf'ther with 
number of larger pieces, to be given as prizes to those securing by chance 
one of a relatively few of said uniform pieces, enclosed colored centers of 
which differed from that of majority, and to purchaser of last of said uni
form pieces in assortment, and (2) "draw" or "deal" assortments composed 
of number of packages of candy of varying size, together with puuchboard 
or push card, as case might be, for sale in accordance with explanatory 
!t•gend thereon and under a plan by which chance purcha;;;er received, for 
nickel paid, one of said packagPs, of a value in ex<"esil of said sum, or 
no1hing, dependent upon success or failure in punching of certain 1mmbers 
or punching of last number in each of certain sections Into which board 
was divided; 

So packed and assembled that such various assortments were and might be dis
played, distributed, and sold by the numerous retail dealer purchasers thereof 
to consuming public by lot or chance, in accordance with aforesaid or simi
lar plans, and sold, as packed, as aforesaid and without alteration or rear
rangement, and with knowledge and intent that such can(ly should and 
would thus be resold to purchasing public as aforesaid by retail dealers 
therein; contrary to public policy and in competition with many who do not 
make and sell such lottery assortments but sell, in competition thet·ewith, 
their "straight" merchandise, and with many who regard such sale and 
distribution by lot or chance as morally bad and as encouraging gambling, 
and especially among children, and as injurious to industry in question 
through resulting in the mt>rchnndisin~ of a chance or lottery instead of 
candy, and a~ providing rrrallers with means of violating the laws of the 
several States, and some of whom, for such reasons, refuse to sell candy 
so packf'd that same can be rrsold to public by lot or chance; 

1 Amended and supplemental. 
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With re~:;ult that retailers, finding such "break and take" or "draw" or "deal" 
candy more salable, purchased from it and others employing similar methods, 
trade was diverted to it and such others from aforesaid competitors, able 
to compete on even terms only by giving same or similar devices to retailers, 
some competitors began sale and distribution to public by lot or chance to 
meet compE>tition of manufacturers selling such candy, in constant demand, 
und there was diversion of trude to it from its said competitors and a re-

' straiut upon and a detriment to the freedom of fair and legitimate competi
tion in industry concerned; to the prejntlice and injury of the public and 
eompetitors : 

llt·ltt. 'l'hat f<uch acts RJHl practices wPre to the prPjudice of the public and 
competUors and cou~<titntcd unfair methods of competition. 

Before Air. AJU~s J. Fu,rna.~, trial examiner. 
Jfr. Hem'Y 0. Lank for the Commission. 
M1·. Le-roy [(rein and Air. Sanwel G. Olaw8o-n, of Chicago, Ill., for 

l'e.spondent. 

AMENDED .AND SuPPLEIHE~T.AL CoMPLAINT 

Wlterea.~, The Federal Traue Commission did heretofore, to wit 
on May 1, 1930, issue its complaint herein charging and alleging 
that respondent herein is and has been guilty of unfair methods of 
competition in interstate commerce within the meaning and intent 
of Section 5 of an Act of Congress entitled "An Act to create a Fed
eral Trade Commission, to define its powers and duties, and for other 
Purposes," approved September 26, 1D14, anu 

Wl1ereas, This Commission having reason to believe that respon
dent herein has been and is using unfair methods of competition in 
commerce us "commerce" is defined in said act, other than and in 
addition to those in relation to which the Commission issued its com
plaint as aforesaid, and it appearing to said Commission that a fur
~her proceeding by it in respect thereof would be in the public 
lnterest: 

Now, therefo-re, Acting in the public interest, pursuant to the pro
visions of the act of September 2G, 1914, aforesaid, the Federal Trade 
~omrnission charges that Bunte Brothers, Inc. has been and now 
~s nsillg unfair methods of competition in commerce as "commercen 
ls defined in said act, and statPs its charges in that respect as follows: 

PAnAonAPH 1. Respondent is a corporation organized under the 
laws of the State of Illinois with its principal office and place of 
business locate(l in the city of Chicago, State of Illinois. It is now 
and for several years last past has been engaged in the manufacture of 
candies and in the sale and distribution thereof to wholesale dealers 
and jobbers and to retail dealers located at points in the various States 
of the United States and causes the said products, when so sold, to 
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be transported from its principal place of business in the city of 
Chicago, Ill., to purchasers thereof in other States of the United 
States at their respective places of business; and there is now and 
l1as been for several years last past a course of trade and commerce 
by said respondent in such candy between and among the States of 
the United States. In the course and conduct of said business, re
spondent is in competition with other corporations and with partner
ships and individuals engaged in the manufacture of candy and in 
the sale and distribution thereof in commerce between and among the 
various States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain packages or assortments of candy so packed 
and assembled as to involve the tlse of a lottery scheme when sold 
and distributed to the consumers thereof. Certain of said package~ 
are hereinafter described for the purpose of showing the methods 
used by respondent, but this list is not all-inclusive of the variou~ 
packages nor does it include all of the details of the sev('ral sales 
plans which respondent has been or is using in the distribution of 
candy by lot or chance: 

(a) One of said assortments is composed of a number of pieces of 
chocolate-covered candies of uniform size, shape, and quality, to
gether with a number of larger pieces of candy, which larger pi!>,ces 
of candy are to be given as prizes to purchasers of said chocolate· 
t?nvered candies in the following manner: 

The majority of said chocolate-covered candies in said assortment 
have centers of the same color but a small number of said chocolate· 
covered candies have centers of a different color. The said pieces of 
candy of uniform size, shape, and quality in said assortment retail 
at the price of 1 cent each but the purchasers who procure one of ·said 
candies having a center of a different color than the majority of said 
candies are entitled to receive and are to be given free of charge one 
of the said larger pieces of candy. The purchaser of the last piece of 
chocolate-covered candy of uniform size, shape, and quality in said 
assortment is entitled to receive and is to be given free of charge one 
of the said larger pieces of candy. The aforesaid purchasers of said 
candies who procure a candy having a center colored differently fron1 
the majority of said pieces of candy, and the purchaser of the last 
piece of candy in said assortment, thus procure one of the said larger 
pieces of candy wholly by lot or chance. 

Respondent furnishes to said wholesale and retail dealers with said 
assortment of candy, a display card, to be used by the retailer in 
offering said merchandise for sale to the public, which display card 
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Lears a legend or statement informing the prospective purchaser which 
color of the said colored center candies contained in said assortment 
entitles the purchaser to a prize, and that by purchasing the last piece 
of candy in said assortment the purchaser will receive one of the said 
larger pieces of candy free of charge. 

(b) Another assortment manufactured and distributed by the re
spondent is composed of a number of 1-pound boxes of assorted choco
lates, together with a device commonly called a "punchboard." The 
said boxes of candy ure distributed to thl' consuming public by means 
of said punchboard in the following manner: Tha sales by means of 
said punchboard are 5 cents each and when a punch is made from 
said board a number is disclosed. The numbers begin with 1 and 
continue to the number of punches there are on the board, but the 
numbers are not arranged in numerical sequence. The board bears a 
statemPnt or statements informing the prospective customPr as to 
Which numbers receive a box of candy. The punches on said board 
~re arranged in three sections, and the purchaser of the last punch 
In the first and second sPction each receive two 1-pound boxes of candy 
and the purchaser of the last punch on the board receives four 1-pound 
boxes of candy. A purchaser who does not qualify by obtaining one 
of the numbers calling for one of the boxes of candy or by punching 
the last number in one of the sections or on the bo11rd receives nothing 
for his money other than the privilege of punching a number from the 
board. The boxes of candy are worth more than 5 cents each, and a 
Purchaser who obtains one of the numbers calling for a box of candy 
receives the same for the price of 5 cents. The numbers on Enid board 
are effectively concealed from the purchasers or prospective purchasers 
llnti1 a punch or selection has been made and the particular punch 
~'eparated from the board. The boxes of candy in said assortment are 
thus distributed to purchasers of punches from said board wholly by 
lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
:rnents resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
~ 0 and places in the hands of others the means of conducting lotteril's 
ln the sale of its products in accordance with the sales plans herein
above set forth, as a means of inducing purchasers thereof to purchase 
respondent's said products in preference to candy offered for saJe and 
sold by its competitors. · 

PAR. 4. The sale of said candy to the purchasing public in the man
ner above alleged involves a game of chance or the sale of a chance to 
Procure (a) larger pieces of candy; (b) a box or boxes of candy. 

' 
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The use by respondent of said method of the sale of candies by and 
through the use thereof and by the aid of said method is :"L practice 
of the sort which the common law and criminal statutes have long 
deemed contrary to public policy; and is contrary to an established 
public policy of the Government of the United States. The use by 
respondent of said method has the dangerous tendency unduly to 
hinder competition or create monopoly in this, to wit: that the use 
thereof has the tendency and capacity to exclude from the branch of 
the candy trade involved in this proceeding competitors who do not 
adopt and use the same method or an equivalent or similar method 
involving the same or an equivalent or similar clement of chance or 
lottery scheme. 

1Vherefore, many persons, firms, and corporations who make anrl 
sell candy in competition with the respondent, as above nlleged, are 
nnwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for snJe to the pur· 
chasing public so as to involve a game of chance, and such competitors 
refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted. by respondent's said method and manner of packing said 
-candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
I"espondent has the tendency and capacity, because of said game of 

.-chance, to divert to respondent trade and custom from its said com· 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
ereate a monopoly of said candy trade in respondent and snch other 
distributors o£ candy as use the same or an equivalent method, ancl 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent ha!' 
the tendency and capacity to eliminate from said candy trade aU 
actual competitors, and to exclude therefrom all potential competi
tors, who do not adopt and use said method or an equivalent method. 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said methods or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

PAR. 7. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent's 
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competitors as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce ·within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its po,vers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approYed Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on May 1, 1930, issued and served its 
complaint upon the respondent, Bunte Brothers, Inc. Thereafter on 
-January 17, 1936, the Federal Trade Commission issued and served 
an amended and supplemental complaint upon said respondent, 
charging that respondent had been and was using unfair methods of 
~ompetition in commerce in violation of the provisions of said act. On 
February 8, 1936, the respondent filed its answer to said amended 
and supplemental complaint and, subsequent to the filing of said 
answer, testimony and other evidence in support of the allegations 
Qf the amended and supplemental complaint were introduced by P. C. 
Kolinski, attorney :for the Commission, and in opposition to the 
allegations of the complaint by Leroy Krein, attorney for the re
spondent, before :Miles J. Furnas, an examiner of the Commission, 
theretofore duly designated by it, and said testimony and other evi
dence were duly recorded and filed in the office of the Commi~sion. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on said amended and supplemental complaint and 
answpr thereto, testimony and other evidence, and brief in support 
of the complaint and in opposition thereto (oral arguments of coun
sel aforesaid having been 'vaived), and the Commission having duly 
~onsidered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Bunte Brothers, Inc., is a corporation 
organized under the laws of the State of Illinois, with its principal 
office and place of business loc11ted in Chicago, Ill. Respondent is 
llow, and for several years last past has been, engaged in the manu
facture of candies and in the sale and distribution thereof to whole
sale dealers and jobbers, and to retail dealers, located in all the States 
of the United States, and causes its said products when so sold to be 
transported from its principal place of business in Chicago, Ill. to 
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purchasers thereof in the State of Illinois and in all the other States 
of the United States at their respective places of business. And there 
is now, and has been for several years last past, a course of trade and 
commerce by said respondent in such candy between and among the 
States of the United States. ·In so carrying on said business respond
ent is, and has been, engaged in active competition with other cor
porations, and with partnerships and individuals engaged in the 
manufacturing of candy, and in the sale and distribution thereof in 
commerce between and among the various States of the United States. 

PAR. 2. In. the course ami conduct of its business as desaibed in 
paragraph 1 hereof the respondent has sold in comnwrce between 
and among the various States of the United States, to wholesale and 
retail dealers, certain packages or assortments of candy composed of 
a number of pieces of chocolate-covered candies of uniform size and 
shape, together with a number of larger pieces of candy, which larger 
pieces of candy were to be given as prizes to purchasers of said 
chocolate-covered candies, in substantially the following manner : 

The majority of said chocolate-covered candies in said assortment 
had centers of the same color, but a small number of said chocolate
covered candies had centers of a different color. The said pieces of 
candy of uniform size and shape in said assortment retailed. at the 
price of 1 cent each, but the purchasers who procured one of the said 
candil's having a center of a color <lifferent from the majority of said 
candies were entitled to receive, and were to be given frl'e of charge, 
one of the said larger pieces of candy. The purchaser of the last 
piece of said chocolate-covered candy of uniform size and shape in 
sa,id assortment was entitled to receive, and was to be giYen free of 
charge, one of the said larger pieces of candy. The aforesaid pur
chasers of saidJ candy who procured a candy having a c.enter colored 
differently from the majority of said pieces of eandy, and the pur
chaser of the last piece of candy in said assortment, thus procured 
one of the said larger pieces of candy wholly by lot or chance. 

Respondent furnished to said wholesale and retail dealers with 
said assortment of candy a display card to be used by the retail 
dealer in offering said merchandise for sale to the public, which dis
play c.ard bore a legend or statement informing purchasers and pros
pective purchasers which color of the said colored center candies con
tained in "~id r"c;ortrrwnt entitlPcl the purchnser to a prize, and that 
by purchasing the last piece of candy in said assortment the pur
chaser would receive one of the said larger pieces of eandy free of 
charge. 

The sale and distribution of said assortment involved the use of a 
lottery scheme, a game of chance, or a gift enterprise whl'n said 
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assortment was sold and distributed to the ultimate consumers 
thereof. The respondent manufactured, sold, and distributed s~v
eral assortments involving the abo,·e-described sales plan or prm
cip1e, but varying in detail. One such assortment was llescribed by 
respondent as ".Mascot Bar Assortment." another such assortment 
was described by respondent as "Santa Claus Bar Assortment," and 
still another assortment was described by respondent as "Jar Bar 
.\ssortment." The evidence offered shows, and the Commi~sion finds, 
that on or about April 1, 10!34, the respondent discontinued the sale 
and distribution of assortments similar to those just above described 
to purchasers located in States other than the State of Illinois. 

PAn. 3. In the course and conduct of its business, as described in 
paragraph 1 hereof, the respondent was, and is, selling and dis
tributing in commerce between and among the various States of the 
United States several other assortments of candy so packed and 
assembled as to involve the use of a lottery scheme, game of chance, 
ot· gift enterprise when sold or distributed to the ultimate consumers 
thereof. Such assortments were Rnd are shipped or transpoded by 
respondent from its place of business in Chicago, Ill., to the pur
chasers thereof in all of the States of the United States at their 
respective points of location. Such assortments are composed of a 
number of packages of candy of varying sizes, together with a device 
commonly called a "punchboard." The said packages of candy are 
distributed to the consuming public by means of said punchboard in 
the following manner: 

The said punchboard has a number of indicated holes, and in each 
hole a slip of paper bearing a printed number or legend is secreted. 
Sales are 5 cents each, and when a punch is made from said board 
one of the printed slips bearing a number or legend is disclosed. The 
numbers begin with one and continue to the number of punches 
~he-re are on the board, but the numbers are not arranged in numer
Ical sequence. The board bears a statement or statements informing 
customers and prospective customers as to which numbers receive a 
Package of candy, and the size thereof. The punches on said board 
are arranged in sections, and the purchaser of the last punch in each 
section receives a specifi~d package of candy. A purchaser who does 
not qualify by obtaining one of the numbers or legends calling for 
one of the packages of candy, or by punching the last number in 
one of the sections, receives nothing for his money other than the 
privilege of punching a number from said board. The packages of 
candy are each worth more than 5 cents, and a purchaser who obt!tins 
one of the numbers calling for a package of candy receives the same 
for the price of 5 cents. The numbers on said board are effectivPly 
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concealed from purchasers and prospective purchasers until a punch 
or selection has been made and the printed slip of paper separated 
from the board. The packages of candy in said assortment are thus 
distributed to purchasers of punches from said board wholly by lot 
or chance. 

The respondent is and has been distributing several assortments 
involving the same principle but varying in detail. Some of the 
assortments are composed of packages of candy and other articles 
of merchandise to be given as prizes to purchasers selecting particu
lar numbers or legends, and some of the assortments contain a device 
commonly called a "push card" rather than a punchboard, but the 
candy and other merchandise distributed by push cards involve the 
same plan or method as the punchboard. 

PAR, 4. Candy assortments involving the lot or chance feature, as 
described in paragraph 2, are generally referred to in the candy trade 
or industry as ''break and take" assortments. Assortments of candy 
as described in paragraph 3 above are generally referred to in the 
candy trade or industry as "draw" or "deal" assortments. Assort
ments of candy without any lot or chance features in connection 
with their resale to the public are generally referred to in the candy 
trade or industry as "straight" assortments. These terms will be 
used hereafter in these findings to distinguish the separate types of 
assortments. 

PAR. 5. The wholesale dealers or jobbers to whom respondent sells,. 
or has sold, its assortments resell, or have resold, same to retail 
dealers. Respondent also sells, and has sold, its assortments direct to 
retail dealers. Numerous retail dealers purchase, and have purchased, 
the assortments described in paragraphs 2 and 3 above either from 
respondent or from wholesale dealers or jobbers who in turn have 
purchased said assortments from the respondent, and such retail 
dealers have, and do, display said assortments for sale to the public 
as packed by the respondent, and the candy contained in the majority 
of said assortments is, or has been, sold and distributed to the con
suming public by means of said "break and take" sales plan or 
method, or by means of the punchboards or push cards, in the manner 
above described. 

PAR. 6. All sales made by respondent, whether to wholesalers or 
jobbers, or to retail dealers, are, and have been, absolute sales, and 
respondent retains and has retained no control over said assortments 
after they are delivered to the wholesale dealer or jobber, or retail 
dealer. The assortments are, and have been, assembled and packed 
in such manner that they are, and have been, used and may be used 
by retail dealers for distribution to the purchasing public by lot or 
chance without alteration or rearrangement. 
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In the sale and distribution to jobbers and wholesale dealers for
resale to retail dealers, and to retail dealers direct, of the assort
ments of candy described in paragraphs 2 and 3, respondent had,. 
and now has, know ledge that the said candy was, and is, to be resold 
to the purchasing public by retail dealers by lot or chance, and it has 
packed, and does pack, such candy in the way and manner described,. 
so that without alteration, addition, or rearrangement thereof, it 
would be, and may be, resold to the public by lot or chance by said 
l'£>tail dealers. 

PAR. 7. There are in the United States many manufacturers of 
candy who do not manufacture and sell "break and take," "draw," or· 
"deal," assortments of candy, and who sell their "straight" merchan
dise in interstate commerce in competition with the ''break and take,"· 
"draw," or "deal," candy, and manufacturers of "straight" merchan
dise have noted a marked decr£>ase in the sales of their products 
whenever or wherever the "break and take," "draw," or "deal," as
sortments haYe appeared in their market. Thisdecreaseint.hes.aleo£ 
"straight" merchandise is due to the gambling or lottery feature· 
connected with the ''break and take," "draw," or "deal," candy. 

'Vitnesses from several branches of the candy industry testified in 
this proceeding to the effect that consumers preferred to purchase 
the "break and take," "draw," or "deal," candy! because of the 
gambling feature connected with its sale. The sale and distribution 
of "break and take," "draw," or "deal," assortments of candy, or of 
candy which has connected with its sale to the public the means or 
opportunity of obtaining a prize or becoming a winner by lot or 
chance, teaches and encourages gambling among children, who com
prise n. substantial number of the purchasers and consumers o£ this 
type of candy, particularly the "break and take" assortments. 

PAR. 8. The sale and distribution of candy by the methods 
described herein is the sale and distribution of candy by lot or 
chance, and constitutes a lottery or gaming device. Competitors of 
respondent appeared as witnesses in this proceeding and testified, and 
the Commission finds, that many competitors regard such sale and 
distribution as morally bad, and as encouraging gambling, especially 
among children, and as injurious to the candy industry because it 
results in the merchandising of a chance or lottery instead of candy, 
and has provided retail merchants with a means of violating the laws 
of the several States. Because o£ these reasons some competitors of 
respondent refuse to sell candy so packed that it can be resold to the 
Public by lot or chance. These competitors are thereby put to a dis
a?vuntage in competition. The retailers, finding that they can 
dispose o£ more candy by the "break and take" method, and that they-
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can dispose of more candy by the "draw" or "deal" method, buy from 
respondent and others employing the same methods of sale, and 
thereby trade is diverted from said competitors to respondent and 
others using similar methods. Such competitors can compete on 
even terms only by giving the same or similar devices to retailers. 
This they are unwilling to do, and their sales of "straight" candy 
show a marked decrease. 

The sale and distribution of candy by lot or chance provides an 
easy means of disposing of such products. There is a constant 
demand for candy which is sold by lot or chance, and in order to 
meet the competition of manufacturers who sell and distribute candy 
which is sold by such methods, some competitors have begun the sale 
and distribution of candy to the public by lot or chance. The use 
of snch methods by the respondent in the sale and distribution of 
its candy is prejudicial and injurious to the public and its competi· 
tors, and has resulted in the diversion of trade to respondent from 
its said competitors, and is a restraint upon, and a deteriment to, the 
freedom of fair and legitimate competition in the candy industry. 

PAR. 9. As stated previously in these findings, the respondent sells 
its merchandise in all States of the United States, and while the 
annual volume of Lusiness of the respondent was not shown exactly, 
an officer of the respondent testified. and the Commission finds, that 
the respondent's annual volume of "break and take" assortments was 
substantial, and its annual volume of business of "draw" or "deal" 
assortments is, anrl has been, substantial. 

PAR. 10. The Commission finds that the sale and distribution in 
inter::;tate commerce of assortments of candy so packed and assembled, 
, as to enable retail dealers, without alteration, addition, or rearrange· 
ment, to resell the same to the consuming public by lot or chance, are 
contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Bunte Broth
ers, Inc., are to the prejudice of the public and of respondent's com
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for otht>r 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the amended and supplemental complaint of the Com· 
mission, the answer of respondent, testimony and other evidence 
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taken in support of the allegations of the complaint and in opposi
tion thereto before Miles J. Furnas, an examiner of the Commission, 
theretofore duly designated by it, and brief of counsel for the Com
lnission, and brief of counsel for the respondent (oral argument hav
ing been waived), and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress, approved September 26, 1914:, en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

It i8 ordered, That the respondent, Bunte Brothers, Inc., a cor
poration, its office.rs, directors, agents, representatives, and employees, 
in the offering for sale, sale, and distribution of candy and candy 
Products in interstate commerce, or in the District of Columbia, do 
forthwith cease and desist froin: 

1. Selling and distributing to wholesale dealers and jobbers for 
lesale to retail dealers, and to retail dealers direct, candy so packed 
nnd assembled that sales of said candy to the general public are to 
he made, or may be made, by means of a lottery, gaming device, or 
gift enterprise; 

2. Supplying to or placing in the hands of retail and wholesale 
tlealers and jobbers assortments of candy which are used, or which 
lnay be used, without alteration or rearrangement of the contents 
of such assortments, to conduct a lottery, gaming device, or gift 
enterprise in the sale or distribution of the candy or candy products 
{:ontained in said assortments to the public; 

3. Packing or assembling in the same packages or assortments of 
('andy for sale to the public at retail pieces o£ candy o£ uniform size 
and shape, having centers of a different color, together with larger 
Pieces o£ candy, which said larger pieces o£ candy are to be given 
ns prizes to the purchaser procuring a piece of candy having a center 
Qf a particular color; 

4. Supplying to or placing in the hands of retail and wholesale 
Qealers and joobers assortments o£ candy, together with a device 
commonly called a "punchooard," or a device commonly called u. 
"push card," for use, or which may be used, in distributing or selling 
said candy to the public at. retail; and 

5. Furnishing to retail and wholesale dealers and jobbers a device 
tommonly called a "punchboard," or a device commonly called a. 
"pnRh card," either with packages or assortments of candy or candy 
products, or separately, bearing a legend or legends or statements 
Informing the purchasing public that the candy is being sold to the 
Public by lot or chance, or in accordance with a sales plan which 
constitutes a lottery, gaming device, or gift enterprise. 

l60451m--39--VOL.26----53 
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It is fttrthe-r ordered, That the respondent shall, within 30 days 
after the service upon it of this order, file with the Commission a. 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist hereinabove 
set forth. 

Mr. Freer dissented to the inclusion of certain words in the Com
mission's order to cease and desist in this case, involving a respondent 
located within the Seventh Circuit, because the United States Cir
cuit Court of Appeals for the Seventh Circuit in the case of A. 
McLean & Son-Docket 2264-had striken from the order in said 
previous case these words and substituted others for them. 

I 
I 
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IN THE MATTER OF 

LES PARFUMS D'ISABEY, INC. 

COMPLAINT, FINDINGS, .AND ORDER IN REGARD TO THE .ALLEGED VIOLATION 

OF SEC. II OF .AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 81.q.9. Complaint, June 11, 1931-Deci$ion, Feb. 19, 1988 

Where a corporation engaged in sale and distribution of toilet water and per· 
fumes, compounded in the United States through blending with alcohol 
vehicle, perfume concentrate, imported as such, or made, by company from 
Which It purchased, from the essential oil or :flower essence, aromatic 
chemicals, and animal products imported by such company-

ltepresented, through use of such words as "Isabey Parfums d'Isabey, Parfums 
d'Isabey 'lsabey-Paris'," on labels attached to containers and cartons of 
its said products, that same were made or compounded in France, notwith· 
standing fact Its said perfumes, purchased by it as above set forth, were, 
as aforesaid, actually compounded in the United States and were not 
products made or compounded In France or in any other foreign count,ry, or 
imported; 

With effect of misleading and deceiving a substantial part of purchasing public 
into erroneous and mistaken belief that said representations were true, and 
that perfumes in question were imported into United States from Paris, 
France, and with result that publ1c, acting under mistaken and erroneous 
beliefs induced by such false, deceptive, and misleading statements and 
representations, purchased substantial volume of its said products as and 
for the preferred imported, and particularly preferred French, perfumes, 
and trade was unfairly diverted to it from competitors engaged In manu
facture and distribution, or in sale and distribution, of perfumes who 
truthfully describe their products and represent country or source or origin 
thereof; to the substantial injury of competition in commerce: 

1Ie1d, That such acts and practices were to the prejudice of the public and com· 
Petitors and constituted unfair methods of competition. 

Before Mr. William 0. Reeves, trial examiner. 
Mr. S. Brogdyne Teu, /1 for the Commission . 
. Mr. John H. Glaccwm of Munn, Anderson & Liddy, of New York 

City, for respondent. 

COlli PLAINT 

Pursuant to the provisions of an Act of Congress, approved 
S~ptember 26, 1914, entitled "An Act to create a Federal Trade Com
~Ission, to define its powers and duties, and for other purposes," the 
federal Trade Commission, having reason to believe that Les Par· 
?tns d'Isabey, Inc., a corporation, organized and doing business by 

VIrtue of and under the laws of the State of New York, hereinafter 
:referred to as respondent, has been, and is now, using unfair methods 
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of competition in commerce, as "commerce" is defined in the said 
Act of Congress, and it appearing to said Commission that a proceed· 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

PAR. 1. Respondent Les Parfums d'Isabey, Inc., is a New York 
corporation, having its principal office and place of business located 
at 312 East Thirty-second Street, city of New York, State of 
New York. The respondent has been for more than 1 year 
last past (>ngaged in the sale and distribution of perfumes to 
retail dealers purchasing for resale. In the course and conduct 1 

of its business respondent offers said products for sale and sell5 
the same in commerce between the State of New York and the 
:Several States of the United States and in the District of 
Columbia. 'Vhen the said products are sold, respondent transports 
or causes the same to be transported from its place of business in the 
State of New York to purchasers thereof located in the States of the 1 

United States other than the iState of New York and in the District 
of Columbia. There has been for more than one year last past, and 
still is, a constant current of trade and commerce in said products 
so sold by respondent between and among the various States of the 
United States and in the District of Columbia. 

P .AR. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in substantial competition with other individuals, firms, 
partnerships, and corporations engaged in the manufacture, sale, and 
distribution of, or in the sale and distribution of, like and similar 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

PAR. 3. Respondent in soliciting the sale of and in selling itS 
}Jroducts, and for the purpose of creating a demand on the part of 
the consuming public for said commodities, has advertised its c01n· 
modities through the media of price lists and other printed matter 
published, issued, and circulated through the United States mails to 
its customers and prospective customers located in the various States 
of the United States and in the District of Columbia. 

In the aforesaid ways and by the aforesaid means the respondent 
makes and has made to the general public false and misleading state· 
ments with reference to the commodities offered for sale by it. 

P .AR. 4. The said price lists and other printed matter published and 
distributed by respondent ns aforesaid contain misleading descriptions 
and representations concerning its products. For example, certain of 
the perfumes have printed on the carton thereof or on the labels 
thereof the following words and phrases: 

Isabey parfums d'Isabey, parfums d'Isabey 
Isabey-Paris 
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While on the bottle or container of the perfume appear these words
"le muguet isabey." 

The aforementioned representations and descriptions in the French 
language appearing on the aforesaid articles and their containers 
serve to lead the purchasers and prospective purchasers into the er
roneous and mistaken belief that the conunodities so described and 
referred to are manufactured in France. 

PAR. 5. For many years a substantial part of the consuming public 
has had, and still has, and pas so expressed, a marked preference for 
Perfumes which are manufactured or compounded in foreign countries, 
esl)ecially in France, and then imported into the United States. 

PAn. 6. In truth and in fact, the aforesaid articles are not manu
factured in France or any other foreign country, but are domestic 
Products made or compounded in the United States. 

PA.n. 7. There are among the competitors of the respondent manu
facturers and distributors of like and similar products who truthfully 
11.dvertise and represent the nature, merit, and origin of their respec
tive products. There are also among the competitors of respondent 
111anufacturers and distributors of like and similar products who 
refrain from advertising or representing through their price lists and 
other printed matter that the merchandise offered for sale by them 
has a value, merit, or origin that it does not have. 
. PAR. 8. The effect of the foregoing false and misleading representa

!tons and acts of the respondent in selling and offering for sale such 
ltenJs of merchandise as hereinbefore referred to is to mislead a sub
stantial part of the purchasing and consuming public in the several 
States of the United States and in the District of Columbia by in
ducing them to mistakenly believe that the various articles of perfumes 
~ereinabove set out and described in paragraph 4 are manufactured 
ln France and imported from that country into the United States. 

PAR. 9. The aforesaid false and misleading statements and repre
sentations on the part of respondent have induced and still induce a 
~llbstantial number of consumer purchasers of said commodities to 

uy the products offered for sale, sold, and distributed by the re
spondent on account of the aforesaid erroneous and mistaken belief . 
.As a result thereof trade has .. been diverted from those competitors of 
~spondent engaged in similar bu.sin~s~es referred to in para~raph 7. 
b 8 a consequence thereof substantial mJury has been and IS bemg done 

Y respondent to competition in commerce between and among the 
Variou'3·States of the United States and in the District of O>lumbht. 

PAR. 10. The aforementioned methods, acts, and practices of re-
8Pondent are all to the prejudice of the public and of respondent's 
colnpetitors as hereinabove alleged. Such methods, acts, and prnc-
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tices constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on June 11, 1937, issued, and on June 
12, 1937, served its complaint in this proceeding upon respondent 
Les Parfums d'Isabey, Inc., a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondent's answer thereto, testimony and other evidence. 
in support of the allegations of said complaint were introduced by 
S. Brogdyne Teu, II, attorney for the Commission, and in opposition 
to the allegations of the complaint by John H. Glaccum, attorneY 
for the respondent, before William C. Reeves, an examiner of the 
Commission, theretofore duly designated by it; and said testimony 
and evidence was duly recorded and filed in the office of the Com· 
mission. Thereafter the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, briefs in support of the com· 
plaint and in opposition thereto (oral argument not having been 
requested), and the Commission having duly considered the same 
and being now fully advised in the premises finds that this pro· 
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 

FINDINGS A·3 TO THE FACTS 

PARAGRAPH 1. The respondent, Les Parfums d'Isabey, Inc., is 11 

corporation organized and doing business under the laws of the 
State of New York. Its principal office and place of business are 
at 245 Fifth Avenue, New York, N. Y. Its shipping point is at 318 
East Thirty-second Street, New York,~ Y. It is engaged in the sale 
and distribution of perfume and toilet water. 

PAR. 2. Respondent's products are distributed from its aforesaid 
place of business to retailers located throughout the United States. 
'Vhen orders are received for respondent's products it causes such 
products to be shipped from its place of business in New York, N. Y., 
to the purchasers thereof located at various points in the various 



LES PARFUMS D'ISABEY, INC, 803 

799 Findings 

States of the United States other than the State of New York. 
Since the date of its incorporation, 3 or 4 years ago, the resp~nde~t, 
Les Parfums d'Isabey, Inc., has maintained a course of trade m said 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

PAR. 3. At all times since respondent entered into said business 
it has been' in substantial competition with other corporations, and 
With partnerships and individuals engaged in the sale and distri
bution, or in the manufacture, sale, and distribution of perfumes 
in commerce among and between the several States of the United 
States and in the District of Columbia. 
' P.an. 4. The respondent has ·advertised and now advertises its 
products by means of labels attached to the containers and cartons 
In which respondent's products are packed and sold and by use of 
Qther means. On the labels appear certain words and phrases pur
Ported to be descriptive of the product and its source or country of 
Qtigin. The following is representative of the statements an~ rep
resentations made on the labels attached to the containers and cartons 
Qf respondent's products: 

Isabey Parfums d'Isabey, Parfums d'Isabey ''Isabey-Parls." 

AU of the above set out statements and representations appearing 
Qn the containers and cartons in which respondent's products are 
Packaged and sold are in the French language . 

. PAn. 5. The respondent purchases the perfumes which it sells and 
<hstributes under the false and misleadinO' labels above described 
from the George Silver Import Company (;ow Roure-Dupont, Inc.). 
'I'he George Silver Import Company imports essential oil or flower 
~ssence, aromatic chemicals, and animal products which are blended 
In various proportions depending upon the formula of the specific 
?dor desired. Sometimes these ingredients are imported separately 
~n bulk. Sometimes these ingredients are blended before being 
ltnported. When they are blended, they are referred to in the trade 
as perfume concentrate. The George Silver Import Company im
Ports either the perfume concentrate already blended in the proper 
:Proportion for the odors desired or it imports separately the neces
~ary ingredients of the completed perfume concentrate. After the 
~ngredients have been blended so as to form the perfume concentrate, 
lt is still necessary to compound or blend this concentrate with an 
alcohol vehicle . 

. All of the perfumes purchased by the respondent from the George 
Silv-er Import Company are actually compounded in the United 
States. As stated above, in some instances ingredients are imported 
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separately, then blended, so as to form perfume concentrate, and 
subsequently compounded with the alcohol vehicle. In other in~ 
stances, the perfume concentrate made up of the same ingredients 
which are sometimes imported separately is imported and subse~ 
quently compounded with the alcohol vehicle. Perfume concentrate 
as made up of the various ingredients before the addition of the 
alcohol vehicle is not ready for use as a perfume by members of the 
general purchasing public and cannot satisfactorily be used for such 
purpose. A perfume concentrate is not a perfume within the gen
erally understood meaning of that term as used by the- purchasing 
public. A perfume, as that term is understood by the public gen
erally and by the trade, is a compound of a perfume concentrate 
and an alcohol vehicle. A perfume is not made or compoundell 
until the alcohol or other agent of application has been united with 
the concentrate. 

The Commission finds that there exists in the minds of the pur~ 
chasing public a preference :for imported perfumes and a particular 
preference for perfumes made in and imported from France. 

PAR. 6. The use by respondent of the statements arid representa
tions, as set out hereinabove, in which its products are packaged and 
sold has had and now has the capacity and tendency to and does 
mislead and deceive a substantial part of the purchasing public into 
the erroneous and mistaken belief that said representations are trne 
and that the said perfume is imported into the United States from 
Paris, France. 

Acting under the mistaken and erroneous beliefs inducecl by the fa]sl', 
deceptive and misleading statements and representations hen•in re· 
ferred to, the public has purchased a substantial volume of responll· 
ent's products, with the result that trade has been unfairly diverted 
to the respondent from its competitors engaged in the manufacture 
and distribution, or in the sale and distribution of perfumes, who 
truthfully describe said perfume and truthfully represent the coun
try or source of origin of their products. As a consequence thereof, 
substantial injury has been and is being done by respondents to com· 
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Les Parfmns 
d'Isabey, Inc., are to the prejudice o:f the public and respondent's 
competitors, and constitute unfair methods of competition in conl-· 
merce within the intent and meaning of Section 5 of the Act of CoJl-
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gress, approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
()ther purposes." 

ORDER TO OEASE AND DESIST 

:n~is proceeding having been heard by the. Federal Trade Com
lllisswn upon the complaint of the Commission, the answer of re
spondent, testimony and other evidence taken before "William C. 
Reeves, an examiner of the Commission, theretofore duly designated 
~y it, in support of the allegations of said complaint and in opposi
tion thereto, and briefs filed herein and oral argument having been 
requested, and the Commission having made its findings as to the 
:f~cts and its conclusion that said respondent has violated the provi
~Ions of an Act of Congress, approved September 26, 1914, entitled 
An Act to create a Federal Trade Commission, to define its powers 

and duties, and for other purposes." 
It is ordered, That respondent, Les Parfums d'Isabey, Inc., a cor

Poration, its officers, representatives, agents, and employees, 'in con
~le~tion with the offering for sale, sale, and distribution of perfumes 
111 Interstate commerce, or in the District of Columbia, do forthwith 
~ease and desist from directly or through implication: 

Representing, through the use of such words as "Les Parfums 
d'Isabey ," or through the use of any foreign words or phrases, or 
through any other means or device, or in any manner, that perfumes 
compounded, bottled, and packaged in the United States are made 
?r compounded in France or in any other foreign country, or are 
lin ported. 

It is fwrther ordered, That the respondent shall, within 60 days 
~fter service upon it of this order, file with the Commission a report 
~11 Writing setting forth in detail the manner and form in which it 

as complied with this order. 
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IN THE J.IATTER OF 

FlORET SALES COMPANY, INC., AND MURRAY ·w. MORIN 
AND IRVING UNTERMAN, INDIVIDUALLY AND AS OF· 
FICERS OF FlORET SALES COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 1i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3164. Complaint, June 29, 1937-Decision, Feb. 19, 1938 

Where a corporation engaged in sale and distribution of toilet water and per· 
fumes, compounded in the United States through blending with alcohOl 
vehicle, perfume concentrate, imported as such, or made, by company from 
which it purchased, from the essential oil or flower essence, aromatic 
chemicals, and animal products Imported by such company-

Represented that its said products were made or compounded ln France or 
imported, through use, on labels attached to containers and cartons of itS 
products, of such words, phrases, and legends as "Les Parfums des Jardine 
de Fioret, Paris, New York," "le Parfum. et !'ensemble de sa presentation 
ont ete crees en France par Les Parfums des Jardine de FlORET a Paris. 
ns sont la propriete exclusive de FlORET, INO., pour les Etats Unl:S: 
de 'Amerique ou ils sont completes coUTEs CONTREFACONB seront rigoureuse· 
ment poursulvies. FlORET, INC., New York. Paris BOTrLED IN u. s. A.," not
withstanding fact lts said perfumes, purchased by it as above set forth. 
were, as aforesaid, actually compounded in the United States and were 
not products made or compounded in France, or in any other foreign 
country, or imported; 

With effect of misleading and deceiving a substantial part of purchasing publiC 
into erroneous and mistaken belief that said representations were true, and 
that perfumes in question were imported into United States from Paris, 
France, and with reg~Jlt that public, acting under mistaken and erroneous 
beliefs induced by such false, deceptive, and misleading statements and 
representations, purchased substantial volume of its said products as and 
for the preferred imported, and particularly preferred French, perfumes, 
and trade was unfairly diverted to it from competitors engaged in manu· 
facture and distribution, or in sale and distribution, of perfumes who 
truthfully describe their products and represent country or source or 
origin thereof; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and co!ll· 
petitors and constituted unfair methods of competition. 

Before Mr. William 0. Reeves, trial examiner. 
Mr. S. Brogdyne Teu, II, for the Commission. 
Mr. John H. Glaccum of Munn, Anderson & Liddy, of New York 

City, for respondents. 
CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis-
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sion,' to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Fioret Sales 
Company, Inc., a New York corporation, and Murray W. Morin and 
Irving Unterman, individuals and officers of Fioret Sales Company, 
Inc., hereinafter referred to as respondents, have been and are using 
~nfair methods of competition in commerce, as "commerce" is defined 
ln said Act of Congress, and it appearing to said Commission that the 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH 1. Respondent, Fioret Sales Company, Inc., is a corpo
ration organized and doing business under the laws of the State of 
New York, having its principal place of business at 312 East Thirty
second Street, city of New York, State of New York. Respondent•, 
Murray ,V. Morin and Irving Unterman, are respectively president 
and secretary and treasurer of Fioret Sales Company, Inc. Respond
l'nts are now and have been for more than 1 year last past enga,ged in 
the manufacture and in the sale and distribution of perfumes in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

PAR. 2. In the course and conduct of their said business respondents 
are now and have been in substantial competition with other indi
''iduals, partnerships, firms, and corporn.tions likewise engaged in the 
business of manufacturing and selling perfumes in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

P .AR. 3. 'Vhen said products are sold respondents transport or cause· 
same. to be transported from their place of business in the State of 
New York to purchasers thereof located in States of the United 
States other than the State of New York, and in the District of 
~olumbia. There has been for more than 1 year last past and still 
18 a constant current of trade in commerce in said products so sold 
by respondents between and among the various States of the United 
States and in the District of Columbia. 

PAR. 4. Respondents, in soliciting the sale and in the selling of their 
Products, and for the purpose of creating a demand on the part of 
t~e consuming public for said commodities, have advertised their 
Products through the media of price lists and other printed matter 
):>ublished, issued, and circulated through the United States mails 
to their customers and prospective customers in the various States of 
the United States and in the District of Columbia. . 

In the aforesaid ways and by the aforesaid means the respondents 
make and have made to the general public false and misleading state
lnents with reference to the commodities offered for sale by them. 
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PAR. 5. The said price lists and other printed matter published and _ 
distributed by respondents as aforesaid contain misleading descrip
tions and representations concerning their products. For example, 
certain of the perfumes have printed on the carton thereof the fol
lowing words and phrases: 

Les Parfums des Jardins 
de 

Fioret 
Paris New York 

The above language appears on the display part of the carton in 
which respondents' perfumes are sold. 

On the back of the display carton in which respondents' perfumes 
nre sold appears the following in French: 

le Parfum. 
et !'ensemble de sa presentation 

out et crees en France par 
Les Parfums des J11.rdins 

de FlORET a Paris 
Ils sont la propriete exclusive 

de FlORET, INC. 
pour les Etats Unis d'Amerique 

ou Us sont completes 
TODrrES CONTREFACONS seront 

rlgourensement ponrsuivies 
FlORET, INC. 

New York 
Paris 

BOTTLED IN U. S. A. 

PAR. 6. The aforementioned representations and descriptions ap· 
pE:>aring on the aforesaid articles and their containers by labels with 
the above set out words printed thereon serve to lead purchasers and 
prospective purchasers into the erroneous and mistaken belief that the 
commodities so described and referred to are manufactured in France. 

PAR. 7. For many years a substantial part of the consuming public 
has had, and still has, and has so expressed, a marked preference for 
perfumes which are manufactured or compounded in foreign coun· 
tries, especia.lly in France, and then imported into the United States. 

PAR. 8. In truth and in fact, the aforesaid articles are not manu· 
factured in France or any other foreign country, but are domestic 
products made or compounded in the United States. 

PAR. 9. There are among the competitors of respondents manu· 
facturers and distributors of like and similar products who truth
fully advertise and represent the nature, merit, and origin of their 
respecth-e products. 
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There are also among the competitors of respondents manufac
turers and distributors of like and similar products who refrain from 
a<lve1iising or representing, through their price lists and other printed 
matter, that the merchandise offered for sale by them has a value, 
lnerit, or origin that it does not have. 

PAR. 10. The effect of the foregoing false and misleading represen
tations and acts of the respondents in selling and offering for sale 
sueh items of merchandise as hereinbefore referred to is to mislead a 
substantial part of the purchasing and consuming public in the sev
~ral States of the United States and in the District of Columbia by 
Inducing them to mistakenly belie,·e that: 

(1) The various articles of perfumes hereinabove set out and 
described in paragraph 5 are manufactured in France and import(\d 
from that country into the United States. 

PAR. 11. The aforesaid fltlse and misleading statements and repre
sentations on the part of n•spondents haYe induced and still induce a 
substantial number of consumer purchasers of said products to b.uy the 
Products offered for sale, sold, and distributed by the respondents on 
account of the aforementioned mistaken and erroneous belief. As a 
result thereof trade has been dinrted from those competitors of re
spondE>nts E>ngaged in similar businesses. .As a consequence thereof 
substantial injury has been and is being done by respondE>nts to com
Petition in commerce between and among the various States of the 
Dnited States and in the District of Columbia. 

PAR. 12. The aforementioned methods, acts, and practices of re
spondents are all to the prejudice of the public and of respondents' 
c?mpetitors as hereinabove allE>ged. Such methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
~he intent and meaning of Section 5 of an Act of Congress, entitled 

.An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
t~lllber 26, 1914, entitled "An Act to create a Federal Trade Commis
~on, to define its powers and duties, and for other purposes," the 

1 
ederal Trade Commission, on June 29, 1937, issued, and on June 30, 

8
937, sen-ed its complaint in this proceeding upon respondent Fioret 

111ale~ Company, Inc., a corporation and respondents Murray ,V. 
orm and Irving Unterman, individually, and as officers of re

spondent Fioret Sales Company, Inc., charging them with the use 
of nnfair methods of competition in commerce in violation of the 
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provisions of said act. After the issuance of said complaint and the 
filing of respondents' answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by S. 
Brogdyne Teu, II, attorney for the Commission, and in opposition to 
the allegations of the complaint by John H. Glaccum, attorney for the 
respondents, before William C. Reeves, an examiner of the Commis· 
sion, theretofote duly designated by it, and said testimony and other 
~vidence were duly recorded and filed in the office of the Commission. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence, briefs in support of the complaint and in oppo· 
sition thereto (oral argument not having been requested), and the 
Commission having duly considered the same and being now fully 
ad vised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Fioret Sales Company, Inc., is a 
corporation organized and doing business under the laws of the State 
of New York. Its principal office and place of business are at 245 
Fifth Avenue, New York, N. Y. Its shipping point is at 312 East 
Thirty-second Street, New York, N. Y. It is engaged in the sale 
and distribution of perfumes and toilet waters. 

Respondents Murray W. Morin and Irving Unterman are respec· 
tively, president and secretary and treasurer of respondent Fioret 
Sales Company, Inc. 

PAR. 2. Respondent's products are distributed from its place of 
business to retailers located throughout the United States. When 
orders are received for respondents' said products they cause them 
to be shipped :from their place of business at New York, N.Y., to the 
purchasers thereof located at various points in the various States 
of the United States other than the State of New York. Since the 
date of incorporation, 2 or 3 years ago, the respondent, Fioret Sales 
Company, Inc., under, by, and through the direction of respondents 
:Murray '\V. Morin and Irving Unterman, has maintained a course 
of trade in said products in commerce in and among the various States 
of the United States and in the District of Columbia. 

PAR. 3. At all times since respondents entered into said business 
they have been in substantial competition with other corporations, and 
with partnerships and individuals engaged in the sale and distribu· 
tion, or manufacture, sale, and distribution of perfumes in commerce, 
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among and between the several States of the United States and in the 
District of Columbia. 

PAR. 4. The respondents have advertised and now advertise their 
products by means of labels attached to the containers and cartons in 
which respondents' products are packaged and sold. On the labels 
appear certain words and phrases purported to be descriptive of the 
product and its source or country of origin. ·The following is repre
sentative of the statements and representations made on the labels 
attached to the containers and cartons of respondents' products: 

Les Parfums des Jardine 
de 

Floret 
Paris New York 

On the back of the display carton in which respondents' perfumes 
are packaged and sold appears the following: 

le Parfum 
et !'ensemble de sa presentation ont 
ete crees en France par Les Parfums 
des Jardins 

de FlORET a Paris 

lls sont la proprlete exclusive 
de FlORET, INC. 

pour les Etats Unis de 'Amerique 
ou ils sont completes 

COUTES CONTREFACONS seront rigoureusement poursuivies 

FlORET, INC. 

New York 

Paris 

BOTTLED IN U.S. A. 

Substantially all of the above set out statements and representations 
appearing on the containers and cartons in which respondents' prod
Ucts are packed and sold are in the French language. 

PAR. 5. The respondents purchase the perfumes which they sell and 
distribute under the false and misleading labels above described from 
the George Silver Import Company (now Roure-Dupont, Inc.). The 
George Silver Import Company imports essential oil or flower essence, 
aromatic chemicals, and animal products which are blended in various 
Proportions depending upon the formula of the specific odor desired. 
~ometimes thesEl! ingredients are imported separately in bulk. Some
times these ingredients are blended before being imported. "When 
they are blended, they are referred to in the trade as perfume concen-
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trate. The George Silver Import Company imports either the per
fume concentrate already blended in the proper proportion for the 
odors desired or it imports separately the necessary iugredients of the 
completed perfume conceutrate. After the ingredients have Leen 
blended so as to form the perfume concentrate, it is still necessary to 
compound or blend this concentrate with an alcohol vehicle. 

All of the perfumes purchased by the respondents from the George 
Silver Import Company are actually compounded in the United 
States. As stated above, in some instances ingredients are imported 
separately, then blended, so as to form perfume concentrate, aud sub
sequently compounded with the alcohol vehicle. In other instancesr 
the perfume concentrate made up of the same ingredients which are 
sometimes imported separately is imported and subsequently emu
pounded with the alcohol vehicle. Perfume concentrate as made up of 
the various ingredients before the addition of the alcohol vehicle is not 
ready for use as a perfume by members of the general purchasing pub
lic and cannot satisfactorily l.Je used for such purpose. A perfume 
concentrate is not a perfume within the generally understood meaning 
of that term as used by the purchasing public. A perfume, as that. 
term is understood by the public generally and by the trade, is a com
pound of a perfume concentrate and au alcohol vehicle. A perfume 
is not made or compounded until the alcohol or other agent of applica
tion has been united with the concentrate. 

There exists in the minds of the purchasing public a preferenee fo~ 
imported perfumes and a particular preference for perfumes made in 
and imported from France . 
. PAR. 6. The use by respondents of the statements and representa

tions on the cartons and containers, as set out hereinabove, in which 
their products are packaged and sold has had, and now has theca pacity 
and tendency to and does mislead and deceive a substantial part of the 
purchasing public into the erroneous and mistaken belief that said 
representations are true and that the said perfume is an imported per
fume from Paris, France. 

Acting under the mistaken and erroneous Leliefs induced by the· 
false, deceptive and misleading statements and representations herein 
referred to, the public has purchased a substantial volume of respond
ents' products, with the result that trade has been unfairly diverted 
to the respondents from their competitors engaged in the manufacturer 
sale, and distribution, or in the sale and distribution of perfumes, wh«> 
truthfully represent the country or source of origin of their products. 
As a consequence thereof, substantial injury has been, and is, being 
done by respondents to competition in commerce between and among
the various States of the United States and in the District of Columbia-
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CONCLUSION 

The aforesaid acts aud practices of the responde11ts, Fioret Sales 
Company, Inc., Murray \V. :Morin and Irving Unterman, individually, 
and as officers of the respondent, Fioret Sales Company, Inc., are to the 
prejudice of the public and to the respondents' competitors, and con
~;titute unfair methods of competitiou in commerce within the intent 
aud meauiug of Sectiou 5 of an Act of Congress approved September 
26, l!H4, entitled "An Act to create a Federal Trade Commission, to 
dl:'fine its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having bt>en heard by the Federal Trade Commis
sion upon the complaint of the Commissiou, the answer of respondents, 
testimony, aud other evidence taken before \Vi1liam C. Reeves, an ex
antiner of the Commission, theretofore duly designated by it, in sup
})ort of the allegations of said complaint and in opposition thereto, 
and briefs filed herein (oral argument not having been requested), and 
the Commission having made its findings ns to the facts and its con
clusion that said respoudents haw Yiolated the pwdsio11s of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It ~ o-rdaed, That the respondents, Fioret Sales 'company, Inc., a 
Cotporatiou, its officers, represpntatins, agents, and employees, and 
Murray \V. Morin and Irving Unterman, individually, and as officers 
of respondent Fioret Sales Company, Inc., in connection with the 
offl:'ring for sale, sale, and distribution of perfumes in interstate com
llteree or in the District of Columbia, do forthwith cease and desist 
fro111, directly or through implication: 

He presenting, through the use of such words as "Les Parfums des 
Jardine de Fioret," or through the use of any foreign words or 
Phrases, or through any other means or device, or in any manner, that 
Perfumes mauufactured or compounded in the United States are made 
?r compoundetl in France or in any other foreign country, or are 
1m ported. 

It i-~ further oJ'dered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
rep.ort in writing setting forth in detail the manner and form in 
Wlnch they have complied with this order. 

1604!'il"'-39-VOL,26--54 
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IN THE MATTER OF 

ALPHA LABORATORY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. ti OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2968. Complaint, June 29, 1997 '-Decision, Feb. 25, 1938 

Where a corporation engaged in sale and distribution of certain so-called hy
gienic products for women, including its so-called "Va-Jel" and similar 
products, and certain device for use of former, iu substantial competition 
with others engaged in offer and sale, in commerce among the various 
States, of so-called hygienic and other products used and useful for pur
poses for which it recommended its said products, and including manY 
who sell and distribute, or manufacture and distribute, so-called feminine 
hygiene products in commerce without in any way misrepresenting effec
tiveness or efficacy thereof for such purposes, and including those offering 
medicines or preparations for use by women for hygienic, antiseptic, ger
micidal, and similar purposes without stating expressly or implying that 
their said products are invariably or uniformly effective for the purposes 
for which recommended, and those engaged in offer and sale in interstate 
commerce of medicines or other preparations, for use by women, and 
truthfully represented to public; in advertising its said product through 
printed pamphlets, leaflets, booklets, and other printed matter distributed 
among purchasers and prospective purchasers and through such matter 
placed in carton or container in which product was marketed, and through 
large window displays made use of by its agents in calling upon drug
gists and others interested in purchase of said product-

( a) Represented that said "Va-Jel," sold with said device, as aforesaid, was 
effective as a contraceptive, and that it constituted a scientific propbylac· 
tic for feminine hygiene purposes and a protection against venereal 
diseases and acted both mechanicalJy and as a germicide in preventing 
feminine hygienic troubles, facts being it was not effective as aforesaid 
claimed, did not constitute a scientific preparation, had no beneficial 
therapeutic use in so-called feminine hygiene, and had no therapeutic 
value whatever in treatment of ailments, ills, and diseases peculiar to 
women, and would not act as a preventive of diseases specified in either 
sex; 

(b) Represented that said preparation was prescribed by thousands of phY· 
sicians and that it had the approval of the American l\Iedfcal Association, 
American Birth Control League, and physicians generally, and that it was 
connected with aforesaid League, facts being product in question bad 
never been approved for use by said Association, was not used or recom
mended for use by large number of well-known clinics, nor recommended 
by medical profession generally, and it was not connected with and did 
not cooperate in any manner with such League; 

lAmended. 
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(c) Represented that preparation in question was not a patent or proprietary 
medicine, but an open formula, and that it and appliance or device in 
question might be used with safety and without deleterious effects by all 
women, facts being use of product and device was not harmless, as in· 
discriminate use thereof In many cases was capable of causing injuries 
and having deleterious e:t!ect upon user : and 

(d) Made use of and displayed its corporate name, containing word "Labora
tory," in its advertisements and advertising matter, and represented that 
it owned and operated a laboratory, facts being it did not own, control, 
or operate any laboratory or place devoted to application of scientific 
principles in the making or preparation of its said products, and of which 
it was not the manufacturer : 

With effect of misleading and deceiving purchasing public into erroneous be
lief that said representations were true and that purchasing public, as a 
consequence of mistaken and erroneous beliefs induced by such false and 
misleading statements and representations, bought substantial volume of 
its said products and trade was unfairly diverted to it from competitors 
engaged in sale and distribution of feminine hygiene products in com
merce as aforesaid, or in manufacture, sale, and distribution thereof, and 
who truthfully represent the efficacy of their said products; to the 
substantial injury of competition in commerce: 

lleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before },f r. Robert S. ll all, trial examiner. 
Mr. William L. Taggart for the Commission. 
Mr. L. Louis f(arton, of Chicago, Ill., for respondent. 

AMENDED CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission, having reason to believe that Alpha. 
Laboratory, Inc., a corporation, hereinafter designated as respondent, 
is now and has been using unfair methods of competition in com
merce, as "commerce" is defined in said act, and it appearing to the 
Commission that a proceeding by it in respect thereto would be in 
the public interest, hereby issues its amended complaint stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent, Alpha Laboratory, Inc., is now, and 
has been for several years last past, a corporation organized, existing, 
and doing business, under and by virtue of the laws of the State of 
Illinois, with its office and principal place of business at 5908 North 
Clark Street in the city of Chicago and the State aforesaid. 

Hespondent has been engaged in the sale and distribution of cer
tain so-called hygienic and other products for use by women, in com-



816 FEDERAL TRADE COl\IMISSION DECISIONS 

Complaint 213 F. T. C~ 

merce between the State of Illinois and the various other States of 
the United States and in the District of Columbia. It causes these 
products, when sold, to be transported from its aforesaid place of 
business to purchasers thereof in the various States of the United 
States other than the State of Illinois and in the District of Columbia~ 

In the course and conduct of said business, respondent has been 
and is in substantial competition with other individuals, partnerships,. 
and corporations similarly engaged in offering for sale and selling in 
commerce among and between the various States of the United States 
so-called hygienic and other products intended and designed for use 
by women exclusively. 

PAR. 2. In the course and conduct of its business, it has been and 
is the practice of respondent to offer for sale and sell for such use a.. 
product known and described as Va-Jel and similar products. Such 
products are sold principally to wholesale druggists, although "·hen 
an order is received by respondent from any individual unit of the
purchasing or consuming public, it is filled by respondent. 

In the carton or container in which the said product is marketed~ 
there is enclosed certain advertising literature in which the product 
is represented and described. Such advertising matter is also dis
tributed by respondent among purchasers and prospective, purchasers 
who inquire about the said product. It also employs and uses ag-ents 
for the introduction of said product and promotion of its sale. They 
call upon druggists and install advertising window display and dis
tribute other advertising matter including circulars, a booklet en~ 
titled "A Confidential Talk to ·women" and matches, the latter of 
which contain on their cover certain legends. Such legends are 
"Let Va-Jel Scientific Prophylactic Open the ·way for a Better, Hap
pier Life for all 'Vomen. Doctors advise use of Va-Jel." On the 
inside of such cover of the matches appears the following: (sic) 
"Strike for Freedom. Va-Jel solves the ·woman's Problem. Send 
this folder with self-addressed stamped envelope to Alpha Labora
tory, Inc., Chicago, Illinois, for Free booklet 'A Confidential Talk 
to 'Vomen.' Va-Jel has no substitute." 

As inducements to the purchase of Vn-J el, respondent represents 
that use of such product will prevent conception; that it is a pro
tection against venereal diseases. As a further inducement. for the 
purchase of its product Va-Jel, respondent has represented its co~ 
operation with the American Birth Control League using such lan
guage as signifies and implies the close connection between respond~ 
ent and such League. It also represents that it has received approval 
of the product V a-J el by the American Medical Association and by 
physicians generally, and that it is generally dispensed and pre-
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scrib£>d by thousands of physicians. It further represents that re
.spondent is well known to the medical profession for its high class 
pharmaceutical products. Respondent further represents that the 
product Va-J el is not a patent or proprietary medicine but rather an 
'{)pen formula which is given to physicians whenever they request it. 

In truth and in fact the use of respondent's said product neither 
1miformly nor invariably prevents conception, nor the contraction 
of venereal diseases. It is neither a scientific prophylactic which 
·opens the way to a better and happier life for all women, nor does 
it solYe the woman's problem. The product Va-Jel has not received 
the approval of The American Medical Association, nor of any of
ficer, medium, or agency thereof. It has not been dispensed and pre
:scribed by thousands of physicians, and respondent is not known in 
the medical profession for the high class of its pharmaceutical prod
ucts. There is no connection, direct or indirect, between the respond
·ent and The American Birth Control League. The product of re
.spondent is a patent or proprietary medicine. It is not a:r;J. open 
formula as the words are generally understood since ingredients of 
the product are not declared or disclosed. 

PAn. 3. Respondent represents in its corporate name and in the 
:sale of its products that it owns and operates a laboratory and uses 
:and displays such name containing the word "laboratory" in its ad
\·ertisements and advertising matter. In truth and in fact respond
ent does not own, control, or operate any laboratory and does not own, 
·operate, or control any place devoted to the application of scientific 
})rinciples in the making or preparation of said products. Respondent 
is not the manufacturer of the products it sells but purchases said 
:Products from others. 

. P .AR. 4. There are now and for several years last past have been 
individuals, partnerships, and corporations who have been offering 
for sale and selling in interstate commerce medicines or preparations 
·of various kinds for use by women in so-called feminine hygiene, 
antiseptic, germicidal and for similar uses without stating expressly 
Qr implying or importing in their representations that their products 
·or any of them are invariably or uniformly effectual. There are now 
.and for several years last past have been individuals, partiierships, 
.and corporations offering for sale and selling in interstate commerce 
lnedicines or other preparations which they truthfully represent will 
)n·event the contraction of venereal diseases by women when used in 
:accordance with directions. 

PAR. 5. The aforesaid practices of respondent have had and have 
the capacity and tendency to mislead and deceive wholesale dealers, 
l·etail dealers and their customers, the consuming or purchasing public, 
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into the erroneous beliefs that Va-Jel is invariably and uniformly 
effective in preventing conception and is likewise a preventive of 
·venereal diseases, and that all other representations of the respondent 
hereinbefore stated in paragraph 2 are true, and into the purchase of 
such product in reliance upon such erroneous beliefs or one or more 
of them. 

The aforesaid practices have also had and have the capacity and 
tendency to divert trade to respondent from the competitors men
tioned in paragraph 4 hereof, as a result of which respondent has been 
doing and is doing substantial injury to such competitors in the 
course of such competition. 

PAR. 6. The aforementioned methods, acts, and practices of re
spondents are all to the prejudice of the public and respondent's 
competitors as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AB TO THE FACTS, AND ORDER 

Pursuant to the provisions o:f an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on June 29, 1937, issued and, on July 1, 
1937, served its amended complaint in this proceeding upon respond-

. ent Alpha Laboratories, Inc., a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said amended com
plaint, and the filing of respondent's answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by "William L. Taggart, attorney for the Commission, 
before Robert S. Hall, an examiner of the Commission theretofore 
duly designated by it. Thereafter, on October 21, 1937, the respond
ent, submitted an amended answer to the complaint, in which answer 
respondent admitted all o:f the material allegations of the amended 
complaint to be true and stated that it waived hearings on the charges r 
set :forth in said amended complaint and that, without further evi- I 
dence or other intervening procedure, the Commission might issue ! 
and serve upon it findings as to the facts and conclusion and an order l 
to cease and desist from the violations o:f law charged in the amended . 
complaint. The Commission, by order entered herein, substituted ~~ 
said amended answer dated October 21, 1937, in lieu of the original 
answer to the amended complaint filed on July 19, 1937. Thereafter l 

i 
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the proceeding regularly came on for final hearing before the Com
mission on said amended complaint, amended answer dated October 
21, 1937, and testimony and other evidence; and the Commission 
having duly considered the matter, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Alpha Laboratory, Inc., a corporation 
organized, existing, ·and doing business, under and by virtue of the 
laws of the State of Illinois, with its office and principal place of 
business at 325 West Huron Street, in the city of Chicago and the 
State aforesaid . 
. Respondent is now, and for the past several years has been, engaged 
lll the sale and distribution of certain so-called hygienic products for 
Use by women. It causes these products, when sold, to be transported 
from its aforesaid place of business to purchasers thereof located at 
Points in the various States of the United States other than the State 
of Illinois and in the District of Columbia . 
. In the course and conduct of' said business, respondent has been and 
1~ in substantial competition with other corporations and with indi
VIduals, partnerships, and corporations similarly engaged in offering 
for sale and selling in commerce among and between the various 
States of the United States so-called hygienic and other products 
used and useful for the purpose for which respondent recommends 
that its said product be used. 

The respondent advertises the product to the public through printed 
P~mphlets, leaflets, booklets, and other printed matter which it dis
t~l~utes among purchasers and prospective purchasers. The adver
hslllg matter in addition to being distributed generally is placed in 
the carton or container in which the said product is marketed. Re-
8Pondent as. an advertising medium also employs agents who call upon 
druggists and others interested in the purchase of the product and 
~lake representations in addition to those in the printed matter and 
Install large window displays. 

In one of said booklets, called "A Confidential Talk to 'Vomen," and 
on the cover of pocket matches the following statements appear: 

Let Va-Jel scientific prophylactic open tbe way for a better happier lite for all 
'IV omen. 

Doctors advise use of Va-Jel. 
Va-Jel solves the womens problem. 

1 
Send this folder with self-addressed stamped envelope to Alpha I.aboratory, 

nc.., Chicago, Ill., for free booklet. 
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As further inducements to the purchasing public, respondent repre
sents in its advertising and otherwise, directly and by implication, 
that the use of Va-J el will prevent pregnancy; and that it is a pro· 
tection against venereal diseases; that respondent works in coopera
tion with the American Birth Control League, using such language as 
signifies and implies a close connection between respondent and such 
League. It also represents that it has received approval of the product 
Va-Jel by the American Medical Association and by physicians gen
erally, and that it is generally dispensed and prescribed by thousands 
of physicians. It further represents that respondent is well known to 
the medical profession for its high-class pharmaceutical products. 

PAR. 2. It has been and is the practice of respondent, to offer for 
sale and sell to the purchasing public for such use as is herein set 
out a product known as Va-Jel and similar products. Va-Jel is a 
jelly consisting of glycerine, gum tragacanth, lactic acid, phenol, and 
some scent. It is applied through a pipe, tube, or applicator, inserted 
Ly hand in the vagina and the tube squeezed to force the jelly up 
into the vagina. 

The use of the product as directed will not prevent conception. A 
contraceptive jelly such as that sold by the respondent is only effec
tive when used to function with an occlusive device placed in the 
vagina at the opening of the cervix. The secretions that flow from 
the cervix and in the vagina during intercourse prevent the jelly alone 
from acting as an occlusive. No occlusive device is supplied with 
1·espondent's product. A contraceptive jelly is further rendered in
effective because the vaginal secretion has an acidity or alkalinity 
which not only varies between different women but also varies in the 
same person from week to week and from month to month which may 
or may not render such a jelly ineffective depending upon the degree of 
acidity or alkalinity which may be present at a given time. The re
spondent's product has not sufficient germ destroying power to isolate 
and destroy the male sperm. 

The product is not a scientific prophylactic and has no beneficial 
use therapeutically in so-called feminine hygiene. The preparation 
has no therapeutic value whatever in the treatment of ailments, ills, 
and diseases peculiar to women and will not act as a preventative of 
venereal disease in either sex. 

The use of the product with the applicator is not harmless as in 
many cases the indiscriminate use of the product and the applicator 
is capable of causing injuries and might have a deleterious effect upon 
the female using it. 

The product has never been approved for use by the American 
Medical Association and is not used or recommended for use by a 
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large number of well known clinics and is not recommended by the 
medical profession generally. The respondent is not connected with 
and does not cooperate in any manner with the American Birth 
Control League. 

PAR. 3. Respondent represents in its corporate name and in the sale 
of its products that it owns ami operates a laboratory, and it uses and 
displays such name containing the word "laboratory" in its advertise
ments and advertising matter. In truth and in fact respondent does 
not own, control or operate any laboratory and does not own or control 
tmy place devoted to the application of scientific principles in the 
making or preparation of said products. Respondent is not the manu
facturer of the products it sells but purchases said products fron:f" 
others. 

Many of the respondent's competitors who sell and distribute, or 
manufacture, sell, and distribute so-called feminine hygiene products 
in commerce, do not in any way misrepresent the effectiveness of their 
products or their efficacy for feminine hygienic purposes. 

PAR. 4. The use by respondent of the representations set forth above 
has had and now has the capacity and tendency to and does mislead 
and deceive the purchasing public into the erroneous belief that said 
representations are true. As a consequence of the mistaken and 
erroneous beliefs induced by the false and misleading statements aml 
representations above referred to, the purchasing public has purchased 
a substantial volume of respondent's products with the result that 
hade has been unfairly diverted to the respondent from its competi
tors engaged in the business of selling and distributing feminine 
hygiene products in said commerce~ or in the manufacture, and in the 
sale and distribution of feminine hygiene products in said commerceJ 
Who truthfully represent the efficacy of their products. As a result 
thereof, substantial injury has been and is now being done by re~ 
spondent to competition, in commerce, among and l>etween the various 
States of the United States and the District of Columbia . 
• PAR. 5. There are now and for several years last past have been 
Individuals, partnerships, and corporations who have been offering 
for sale and selling in interstate commerce medicines or preparations 
of various kinds for use by women for hygienic, antiseptic, germi
cidal and for similar purposes without stating expressly or implying 
Or importing in their representations that their products are invari
ably or uniformly effective for the purposes for which they are recom
~ended. There are now and for several years last past have been 
~ndividuals, partnerships, and corporations offering for sale and sell
Ing in interstate commerce medicines or other preparations for use by 
~·omen which are truthfully represented to the public. 
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CONCLUSION 

The aforesaid acts and practices of the respondent Alpha Labora
tories, Inc. are to the prejudice of the public and respondent's com
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." . 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
"inission upon the amended complaint of the Commission, testimony 
and other evidence taken before Robert S. Hall, an examiner of the 
Commission theretofore duly designated by it, in support of the 
allegations of said complaint and the amended answer of respondent, 
dated October 21, 1937, in which, answer respondent admits all the 
material allegations of the complaint to be true and states that the 
Commission may, without the taking of further testimony or any 
other intervening procedure, enter and issue its findings as to the 
facts an order to cease and desist; and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled, "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

It is ordered, That the respondent, Alpha Laboratory, Inc., a cor
poration, its officers, representatives, agents, and employees, in con
nection with the offering for sale, sale, and distribution of Va-Jel 
and similar products sold under the name of Feminine Hygiene 
Products in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

1. Representing that the use of said preparation alone or in con
junction with an appliance will prevent conception; 

2. Representing that said preparation is a scientific prophylactic 
for feminine hygienic purposes, and is a protection ag~st venereal 
disease · ~ -. ' . 3. Representing that said preparation acts two ways in preventing 
feminine hygienic troubles, mechanically and as a germicide; 

4. Representing that the preparation is prescribed by thousands of 
physicians and that it has the approval of the American Medical 
Association, American Birth Control League, and physicians gen
erally, that the respondent is connected with the American Birth 
Control League; 
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5. Representing that the preparation is not a patent or proprietary 
medicine, but an open formula 1 

6. Representing that the said preparation and appliance may be 
used with safety' and without deleterious effects by all -women; 

7. Representing that respondent owns or operates a laboratory in 
which the product is manufactured or that it owns or operates any 
establishment devoted to the application of scientific principles jn 
the making or preparation of said product; 

8. Representing that respondent is noted on account of the manu
facture and sale of high-class pharmaceutical products; 

9. Making other representations of similar import and of like 
~haracter to those made as above set forth. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it o:f this order, file with the Commi~ion a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

GOLF BALL .MANUFACTURERS' ASSOCIATION, ET AL. 

COMPLAINT. FINDINGS. AND ORDER IN RF.GARD TO THFr ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SUB
SECS. 2 (a), 2 (d), AND 2 (f) OF SEC. 2 OF AN ACT OF CO:-IGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPIWVED JUNE 19, 1936 

Docket 8161. Complaint, Aug. 18, )981 '-Decision, Feb, z.5, 1938 

Where (1) an unincorp6rated trade assoclal:ion, membership of which consisted 
of manufacturers and wholesalers of golf balls, in "Competition with one 
another and with nonmembers likewise thus <~ompetHi,·eJy engaged, but for 
the matters and things below set forth, (2) the officers of suitl asso(·iation. 
and (3) member manufacturers thereof, who owned and controlled Jll'llC
tlcally all of the factories engaged In the pro<lnction of goll' bull;; In the 
United States and produced most of the golf balls sold and distributed In 
this country; and (1) an unincorporated association, membl'rs of which con
sisted of approximately 1,500, out ol' some estimated 2,500, Jlrofe~sional 

golfers engaged in retail sale of golf balls and golf equipment throughout 
the country and, as thus engaged, in competition with one another and with 
nonmember retailers likewise thus competitively engaged, but for the mat
ters and things hereinbelow set forth, (2) the officers thereof, ·and (3) the 
members thereof, constituting a group so large aud influential in the tmde 
as to be able, by themseh·es and in cooperation with aforesaid memhers of 
said manufacturers' association, to control and influence the flow of trade 
and channels of distribution in golf balls throughout the country, as well 
as the prices at which, and the terms and conditions under whic'h, non
member retailers of such articles buy and resell the same; 

In pursuance, concertedly, of a common course of action aml undertaking, in 
which they bad combined and united and which was directed to enforcing, 
fixing and maintaining, throughout the United States, certain monopolistic 
prices, policies, sales methods, and trade practices, and, generally, a policy 
and practice designed to and tending to monopolize the sale and distribution 
of golf balls in themselves, and in the accomplishment of which, to the sub
stantial or potential Injury of some of such manufacturers, wholPsalers, and 
retail dealers and of ultimate purchasers and consumers of such products, 
they held official and unofficial meetings of their associations and memhers, 
discussed policies and practices as afore>:aid, adopted, agreed upon, nnd 
Issued bulletins, circulars, letter~'!, pri<'e lists, etc., announcing such polides, 
etc., and the imposition thereof upon all affected thereby, obtained proml~es 
and assurances of cooperation from one another, exehanged information, and 
acted concertedly to control res'ale markets and to require, coerclv!'Jy, re
calcitrant manufacturers, wholesalers, and retailers to conform to practices 
and methods in question-

( a) Entered into and carried out contracts and agreements directf.'d to the 
maintenance of uniform whole!':ale prices to be exacted by n1annfacturers 
of golf balls, as between members of said professional association and other 
nonmember dealer purcha~ers, with respect to balls of equal grade aml 

1 Amended and supplemental. 
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quality, anu maue it a policy and practice to require that all manufacturers 
and wholesalers, as aforesaid, observe such provisions; and 

(b) Fixed, as a policy and practice, prices for resale of such products by non
member retailers, and persuaued, coerced, and compelled such dealers to re
frain, abstain, and desist from selling golf balls at less than designated 
]Jrice, and supervised nml iuvestiguted practices and policies of retail 
dealers in golf balls, and acted concertedly to maintain resale prices agreed 
upon; and 

\r!tere said assodation of pwfessional golfers, its officez·s, membez·s, etc.-
( c) Required, coerced, or persuaded said member manufacturers and whole

salers to enter into contracts with ~;:aid professional association for the 
payment of monies to it for the privilege of causing the letters "PGA" to be 
imprinted on golf balls sold it; and 

(d) Required, as a policy and practice, all manufacturers and wholesalers. sell
ing their products to its members to refrain 'and abstain from giving, allow
ing, or granting, in any way or manner, any rrbate, discount, royalty, or 
refund, in lillY mam1e1' or form, to nonmember retailer purchasers, and 
acted concertedly aud coercively to require conformance of recalcitrant 
manufacturers and wholesalers; and 

\\·here such manufacturers' association, its officers, members, etc.-
(e) Granted unlawful discriminations in price through puymeut of monies to 

aforesaid golfers' association for pridlege of causing letters "PGA" to be 
printed on golf balls sold to said last organization, and for partial redistribu
tion to members thereof, or through discounts, commensurate with desig
nated pe1·centage of such payments and in lieu thereof, direct to members 
on their pul'(·hases, and not allowed, in any manner or form, to nonmember 
retail dealer purchasers; and 

(f) Made payments as aforesaid, to said Ilrofes>~ional association, not made 
available on proportionally equal terms to all other customers competing 
with members of said professional association in distribution of balls of 
like grade and quality, for use, in part, in advertising, promoting, and 
(·renting a preference on the part of the pul'(·hasing public for golf balls 
having letters "PGA" imprinted thereon, and for the promotion of the 
interests and welfare of the members, to the disadvantage of the non
member retail golf ball dealers; 

With capacity and tendency to, and effect of-
(1) Monopolizing, in members of said manufacturers' asf;ociation, business of 

manufacturing and selling golf balls to retailers of the United States, and 
monopolizing, in members of said professional associll.tion, retail sale of 
such products to consumers therein; 

\2) Fixing and maintaining prices at, and conditions under, which golf balls 
are sold by manufacturers and wholesnlers thereof and by retailers thereof 
to consumers; 

(3) Bringing about an unlawful discrimination in prices at which such articles 
of same grade and quality are sold by manufacturers and wholesalers to 
retailers therc:•in, and of substantially increasing cost to such rrtailer pur
chasers of said articles; 

( 4) Unreasonably lessening, eliminating, restraining, stifling, ha mprrlng, and 
suppressing competition in the golf ball trade and industry, and drprivlng 
the ·purchasing and consuming public of advantages In price, service, and 
other considerations which they would receive and ~njoy undt>r conditions 
of normal and unobstructed or free nnd fair competition in said trade and 
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industry, and of otherwise operating as a restraint upon and a detriment 
to the freedom of fair and legitimate competition in such trade and 
industry; 

(5) Suppressing, eliminating, and discriminating against small business enter
prises which are or have been engaged, or desire to engage, in manufactur
Ing, selling, or distributing golf balls, and of obstructing and preventing 
the establishment of new distributors of golf balls; and 

(6) Suppressing and eliminating all price competition among manufacturers 
and wholesalers in sale of such articles, and among retail dE>alers engaged 
in resale thereof, and of hampering and interfering with the natural flow 
of trade in commerce of golf balls to and through the various States, and 
of injuring competitors by unfairly diverting business and trade from them, 
depriving them thereof and otherwise driving or freezing them out of 
business, and of prejudicing and injuring manufacturers, wholesalers, and 
retailers and others who do not conform to their program or methods, or 
who do not desire to conform to them, but are compelled to do so by their 
concerted action as herein set forth ; and 

With dangerous tendency unduly to hinder competition in the golf ball trade 
throughout the United States, and to create monopoly thereof in the hands 
of aforesaid associations, officers, and members; and 

Wbere said professional association, Its officers, etc.-
(g) Induced and received such unlawful discrimination in price or allowance 

In connection with purchase of golf balls in interstate commerce, through 
concerted action as aforesaid, and through the formulation, adoption, and 
administration of policy and practice requiring payment of monies, or dis
count direct, as above set forth, for the privilege of imprinting letters 
"PGA" on golf balls sold to members ; 

(h) Induced and received payments contracted for as aforesaid, and not made 
available on proportionally equal terms to all other customer competitors of 
such manufacturer members, to be used by such professional association 
for the purpose of promoting and crE>ating a preference on the part of the 
purchasing public for golf balls having letters ''PGA" Imprinted thereon 
over balls of equal grade, quality and value offered and sold by retail 
competitors ; and 

(i) Knowingly induced and rE>ceived such discriminations in price, as aforesaid 
set forth, on purchases of golf balls made by them ; 

With the result that the general effect of the policies and practices requiring 
systematic discriminations in price for golf balls of like grade and qualitY 
between customers in the same class, as hereinabove set forth, bad been, or 
might be, substantially to lessen competition and tend to create a monopoly 
in the manufacture, sale, and distribution thereof, and to injure, destroy, 
and prevent competition between and among manufacturers, wholesalers, 
and retailers of golf balls, and deprive purchasing public of advantages 
in price, service, and other considerations which might be received and 
enjoyed under conditions of normal and unobstructed or free and fair 
competition in said trade and industry, and to otherwise operate as a re
straint upon and a detriment to the freedom of fair and legitimate com
petition in such trade and industry: 

Held, That such acts and practices bad a dangerous tendency m1duly to hlndE>r 
competition in the golf ball trade throughout the United States, and to 
create monopoly thereof in the bands of said associations, their officers and 
members, and constituted unfair methods of competition in commerce in 
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violation of the provisions of Section 5 of an Act of Congress approved 
September 26, 1914, and that their said acts and practices in granting un
lawful discriminations or paying, or contracting to make, payments for 
the promotion of said "PGA" balls and interests as hereinabove set forth, 
or in inducing or receiving any such discriminations or payments, as afore
said constituted a violation of the provisions of Sections 2 (a), 2 (d) and 
2 (f) of an Act of Congress approved October 15, 1914, as amended by an 
act approved June 19, 1936. 

Defore Mr. lVilliam 0. Reeves, trial examiner. 
Mr. John Darsey for the Commission. 
Wright, Gordon, ZMhry & Parlin, of New York City, for Golf 

Ball Manufacturers' Association and its officers, with whom appeared 
Arthur, Dry & Dole·, of New York City for Mr. Edward C. Conlin, 
'V'ice president of said association, and Lewis & Kelsey, of New York 
City, for Mr. 'Villiam T. Brown, secretary and treasurer thereof. 

Lewis & Kelsey, of New York City, for A. G. Spalding and 
Brothers. 

Reeves, Todd, Ely & Beaty, of New York City, for John Wana
maker, Inc. 

Oook, Smith, Jacobs & Beake, of Detroit, Mich., for L. A. Young 
Golf Company. 

Mr. Frank M. SlouglL, of Cleveland, 0., for 'Vorthington Ball 
Company. 

11/r. Thomas Freeman, Jr., and Mr. W. R. BrCYWn, of Chicago, Ill., 
for 'Vilson Sporting Goods Company. 

Arthur, Dry & Dole, of New York City, for U.S. Rubber Products 
Company. 

/(enefick, Cooke, Mitchell, Bass &: Letchworth, of Buffalo, N. Y., 
for Dunlop Tire & Rubber Company. 

Mr. Alan N. Mann, of New York City, for Acuslmet Process 
Company. 

Mr. Arthur J. W. Hilly, of New York City, for Professional Golf
ers Association of America and its officers and members. 

AMENDED AND SuPPLEMENTAL CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914 entitled "An Act to create a Federal Trade Com
lhission, to define its powers and duties, and for other purposes" 
(the Federal Trade Commission Act), and pursuant to the provisions 
of an Act of Congress approved October 15, 1914, entitled "An Act 
to supplement existing laws against unlawful restraints and monopo
lies and for other purposes" (The Clayton Act), as amended by "An 
Act to amend Section 2 of the act entitled "An Act to supplement 
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existing laws against unlawful restraints and monopolies, and for 
other purposes" approved October 15, 1914 as amended (U. S. C. 
Title 15, Sec. 13), and for other purposes" (The Robinson-Patman 
Act), the Federal Trade Commission having reason to believe that 
the respondents hereinabove designated have been and are using un
.fair methods of competition in commerce as "commerce" is defined. in 
said Federal Trade Commission Act, and it appearing to said Com
mission that a proceeding by it in respect thereof would be in the 
public interest; and the Federal Trade Commission having reason 
to believe that the said respondents have violated and are now vio
lating the provisions of Subsection "a", Subsection "d" and Subsec
tion "f" of Section 2 of said Clayton Act as amended, hereby issnes 
its amended and supplemental complaint against said respondents, 
stating its charges as follows: 

Count 1 

PARAGRAPH 1. The respondent, Golf llall.Manufacturers' Associa,
tion, hereinafter for convenience referred to as "Manufacturers' Asso
ciation," is an unincorporated trade association, with an office at 105 
Nassau Street, in the city of New York, N. Y. Its officers are, or 
were in 1936, respondents Lawrence B. Icely, Edward C. Conlin, and 
'Villiam T. Brown, president, vice-president, and secretary-treasurer, 
respectively. Its membership consists of manufactmers and whole
salers of golf balls. The "Manufacturers' Association" is a nonprofit 
organization created for the purpose of promoting the welfare and 
interests of its membership. 

PAR. 2. Respondent A. G. Spalding and Brothers, is a corpora
tion organized and existing by virtue of the laws of the State of New 
Jersey, with its main office and principal place. of business located 
at 105 Nassau Street, in the city of New York, N. Y. It is, and for 
several years last past has been, engaged in the manufacture and sale 
of golf balls. 

Respondent John 'Vanamaker, Inc., is a corporation organized and 
existing by virtue of the laws of the State of Pennsylvania with its 
main office and principal place of business located at Chestnut Street, 
in the city of Philadelphia, Pa. It is, and for several years last past 
has been, engaged in the manufacture, purchase, and sale of golf balls. 

Respondent L. A. Young Golf Company is a corporation or~an
ized and existing under and by virtue of the laws of the State of 
Michigan, having an office and place of business located at 6545 St. 
Antoine Street, in the city of Detroit, Mich. It is, and for several 
years last past has been, engaged in the manufacture and sale of golf 
balls. 
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Respondent 'Vorthington Ball Company, is a corporation organ
ized and existing under and by virtue of the laws of the State of 
Dhio with an office and place of business located at Elyria, Ohio. It 
is, and for several years last past has been, engaged in the manu
facture and sale of golf balls. 

Respondent Wilson Sporting Goods Company, is a corporation or
ganized and existing under and by virtue of the laws of the State of 
Delaware, with an office and place of business located at 3037 Powell 
.A venue, in the city of Chicago, Ill. It is, and for several years last 
past has been, e.ngaged in the manufacture and sale of golf balls. 

Respondent U. S. Rubber Products Company, is a corporation 
'()rganized and existing under and by virtue of the laws of the State 
'()f De.Jaware, with an office and place of business located at 1790 
Broadway, in the city of New York, N. Y. It is, and for several 
)'ears last past has been, engaged in the manufacture and sale of 
golf balls. 

Respondent Dunlop Tire and Rubber Company, is a corporation 
'()rganized and existing under and by virtue of the laws of the State 
·'()£ Delaware, having an office located at 500 5th Avenue, in the city 
'Of New York, N. Y. It is, and for several years last past has been, 
-eng-aged in the manufacture and sale of golf balls. 

Hespondent Acushnet Process Company, is a corporation organized 
:and existing under and by virtue of the laws of the State of Massa
-chusetts, with an office aml place of business located in the city of 
New Bedford, Mass. It is, and for several years last past has been, 
·engaged in the manufacture and sale of golf balls. 

The above named respondents do not constitute the entire member
ship of the respondent "Manufacturers' Association" but are repre
:sentative members thereof. All members of the respondent "Manu
facturers' Association" are made parties respondent herein as a class 
of which those specifically named are representative of the whole. 
For convenience the above named respondents will hereinafter be 
l'eferred to as members of the "Manufacturers' Association.'' 

PAR. 3. The respondent members of the "Manufacturers' Associa
tion" cause their golf balls when sold to be transported to purchasers 
thereof located in the various States of the United States. They are 
in competition among themselves, except in so far as their said com
Petition has been· hindered, lessened, restricted, or .restrained or po
tential competition among them forestalled by their practices and 
lnethods hereinafter particularly described and set forth. There are 
other manufacturers and wholesalers of golf balls, who sell and dis
tribute their said products in the various States of the United States, 
and who, in the ordinary course of their business, seek the same cus-

1604510--39--voL.26----55 
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tomers that are sought by the respondent members of the "Manu
facturers' Association." These nonmember manufacturers and whole
salers also cause their golf balls to be shipped and transported from 
the various points of manufacture and sale in certain States through 
and into other States of the United States. They am also in 
competition among themselves and with respondent members of the 
"Manufacturers' Association" except in so far as their said competi
tion has been hindered, lessened, restricted, or restrained or potimtial 
competition forestalled as a result of the use of the practices and 
methods by the parties respondent hereinafter described. The re
spondent "Manufacturers' Association" and its officers are not engaged 
in commerce, but are engaged in unfair methods, hereafter described, 
which directly affect competition among respondent members of the 
"Manufacturers' Association" and nonmember manufacturers and 
wholesalers of golf balls, and also directly affect the competition in 
the sale of golf balls, between and among retail dealen:; located in the 
various States of the United States engaged in the retail sale of said 
products. 

P .AR. 4. The respondent, Professional Golfers' Association of 
America, hereinafter for convenience referred to as "PGA," is an 
unincorporated trade association, with an office at 14 East Jackson 
Boulevard, in the City of Chicago, Ill. The officers of said respond
ent "PGA" are, or were in 1936, respondents George R. Jacobus, 
president; Jack B. Maekie, treasurer.; and Tom 'Valsh, Reereto,ry. 
Respondent "PGA" is a nonprofit assoeiation orgnnized and rreated 
for the purpose of promoting the game of golf and the general wel
fare and interests of its members who are engaged in the sale of 
golf balls and golf equipment. 

Its membership consists of npproximately 1,500 of nn estimated 
total of 2,500 professional golfers who are engaged in the retail 
sale of golf balls and golf equipment throughout the country. 
Among the members of said respondent "PGA" are respondents C. 
M. Irwin, Tom Kerrigan, Joe Bradley, Jim Dante, Jack Fox, Jack 
Hagen, John Inglis, R. C. MacDonald, Alex Main, and Jack For
rester, all individuals, engaged in the retail sale of golf balls and 
golf equipment. The above named members of said respondent 
"PGA" do not constitute the entire membership thereof but are 
representative members thereof. All members of respondent "PGA." 
are also made respondents herein, as a class, of which those specific
ally named are representative of the whole. Said respondent melll
bers are hereinafter for convenience collectivp]y refPrred to as 
respondent members of "PGA." 
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The respondent members of "PGA" are in competition with one 
another in the 1;etail sale of golf balls to consumers in the various 
localities in which they respectively operate, except insofar as their 
said competition has been hindered, lessened, restricted, or restrained 
or potential competition among them forestalled by the practices 
and methods of the parties respondent hereinafter specifically de
scribed and set forth. There are numerous other retailers of golf 
halls who are nonmembers of respondent "PGA" who are engaged 
in the sale of such products to consumers in the various localities 
and trade areas in the United States in competition with one an
other and with one or more of respondent members of "PGA," 
exce.pt insofar as such competition has been hindered, lessened, 
restricted, or restrained or potential competition among them fore
stalled by the use of the practices and methods of the parties re
spondent hereinafter described. All or nearly all of respondent 
lnembers of "PGA" and their competitors above mentioned are en
gaged in purchasing golf balls from manufacturers or wholes'alers 
tht>l'eof whid1 are transported from one State to and through other 
States to them as tt result of such purchases and in reselling the 
sarne to customers located in the various trade areas in which they 
respectively operate. All of said respondent members of "PGA" 
are engaged in unfair methods, as hereinafter set forth, which 
directly and substantially affect competition among themselves, and 
between themselves and other retail dealers, and among the manu
i'~teturers and wholesalers of said products . 

. PAR. 5. The respondent members of the "Manufacturers' Asso
<~Jation" own and control practically all of the factories engaged in 
the production of golf balls in the United States and produce most 
of the golf balls sold and distributed in this country. They are able 
to and do determine and control the prices and terms at which and 
tonditions under which golf balls are sold and distributed by manu
facturers and wholesalers throughout the United States. The re
spondent members of "PGA" constitute a group of retailers of golf 
halls so large and influential in the trade as to be able by themselves 
and in cooperation with respondent members of the "Manufacturers' 
Association'' to control and influence the flow of trade and channels 
of. distribution in golf balls throughout the country, as well as the 
Prices at which, and the terms and cmHlitions under which non
lnernber retailers of golf balls buy and resell such products. 

PAR. 6. The parties respondent named herein have within the past 
se"eral years agreed and conspired, combined and confederated to
gether nnd with others, and haYe united in and pursued a common 
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and concerted course of action and undertaking, among themselves 
and with others, to adopt, follow, carry out, enforce, fix, and maintain 
throughout the United States, certain monopolistic prices, policies, 
sales methods, and trade practices, hereinafter described, which the 
said parties respondent have agreed to and adhered to themselves 
and which they have attempted to and have, by coercion and colll
pulsion imposed upon manufacturers, wholesalers, and retail dealers 
who were not permitted to be or did not desire to be members of 
either of the respondent associations, and others, to the substantial 
or potential injury of sollle of such manufacturers, wholesalers and 
retail dealers and of ultimate purchasers and consumers of golf balls. 

PAR. 7. The said monopolistic prices, sales methods, policies, and 
trade practices referred to in the preceding paragraph and which 
were so adopted, fixed, and put into effect are as follows: 

1. A policy and practice of requiring that all manufacturers and 
wholesalers of golf balls who sell their said products to the men1· 
hers of respondent "PGA" enter into a purported license agreement 
with respondents, A. G. Spalding and Brothers, and U. S. Rubber 
Products Company permitting them to manufacture golf balls iu 
accordance with a process on which the said respondents profess to 
have obtained a patent. 

2. A policy and practice of requiring that all golf balls manufac
tured under the aforesaid purported license agreements be sold in 
accordance with uniform price lists attached thereto and made a 
part thereof. 

3. A policy and practice of requiring as a condition precedent to 
the sale of golf balls to respondent members of "PGA" that manu
facturers and wholesalers of golf balls enter into purported license 
agreements or contracts with the respondent "PGA" providing for 
the payment of a royalty to the respondent "PGA" for the privilege 
of causing the letters "PG A'' to be imprinted on the golf balls 
so sold. 

4. A policy and practice of causing, permitting, and allowing the 
respondent "PGA" to remit and pass along to its members a desig
nated percentage of the royalties paid by manufacturers and whole
salers to respondent "PGA" under the aforesaid purported license 
agreements. 

5. A policy and practice of causing, permitting, and allowing the 
respondent "PGA" to use the funds derived from the payment of 
royalties under the aforesaid purported license agreements for the 
purpose of promoting and creating a preference on the part of th~ 
purchasing public for golf balls having the letters "PGA" imprinted 
thereon to golf balls of equal quality and value offered for sale and 
sold by retail competitors of the respondent members of "PGA." 
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6. A policy and practice of requiring that manufacturers and 
Wholesalers of golf balls bearing the letters, "PGA" refrain and 
abstain from selling the same to any persons or parties other than 
tnembers of respondent "PGA." 

7. A policy and practice of requiring that all manufacturers and 
Wholesalers of golf balls who manufacture and sell balls under the 
a.foresaid purported license agreements maintain uniform prices 
With those quoted in the price lists attached to and made a part of 
the aforesaid license agreements in the sale of their golf balls of 
equal grade and quality to those bearing the letters "PGA" to retail 
Purchasers who are nonmembers of respondent "PGA." 

8. A policy or practice of granting, giving, or allowing members 
of the respondent "PGA" a discount on purchases of golf balls com
mensurate with the designated percentage of the aforesaid royalties 
to be received by them in lieu of said designated percentage. 

9. A policy and practice of requiring that all manufacturers and 
'~holesalers of golf balls who sell their products to members of 
respondent "PGA" refrain and abstain from giving, allowing, or 
granting, in any way or manner any rebate, discount, royalty, or 
refund in any manner or form to retail purchasers who are not 
hlembers of respondent "PGA." 

10. A policy and practice of persuading, coercing, and eompelling 
retail dealers in golf balls who are not members of respondent 
''~GA" to refrain, abstain, and desist from selling golf balls at a 
Prtce less than that designated by the parties respondent herein. 

11. Generally, a policy and practice designed to and tending to 
tnonopolize the manufacture, sale, and distribution of golf balls in 
the parties respondent herein. 

PAn. 8. For the purpose of making such sales practices, policies, 
and pricing methods effective, and of requiring compliance therewith 
and observance thereof by all manufacturers, wholesalers, and retail 
dealers in golf balls throughout the United States, the parties re
spondent herein, acting through their officers, directors, committees, 
and individually, in furtherance of and in pursuance of the general 
Pla~, undertaking, conspiracy, and policy, have collectively as groups 
or mdividually done the following things: 

1. Formulated, adopted, followed, carried out, enforced, imposed, 
nnd made effective the policies, practices, and methods described in 
the preceding paragraph . 
. 2. Held official and unofficial meetings of said responuent associa

tions and their members at which the policies anu practices herein
~bove. described were discussed, adopted, and agreed to, and issued 

nlletms, circulars, letters, price lists, and other printed matter, and 
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distributed the same among the members of said respondent asso
ciations and others, announcing the adoption of the policies, prac
tices, and requirements referred to and the imposition of the same 
upon all affected thereby. 

3. Caused practically all members of the respondent ".Manufac
turers' Association" to enter into purported license agreements with 
respondents, A. G. Spalding and Brothers, and U. S. Rubber Prod
ucts Company to manufacture their golf balls in accordance with a 
patented process professed to be owned by said respondents and to 
cause the golf balls so manufactured to be sold in accordance with 
uniform price lists attached to and made a part of said purported 
license agreements. 

4. Caused all manufacturers and wholesalers of golf balls who sell 
their products to members of respondent "PGA" to enter into pur
ported license agreements or contracts with respondent "PGA" 
providing for the payment of royalties to respondent "PG A" for 
the privilege of causing the letters "PGA" to be imprinted on their 
golf balls. 

5. Caused, permitted, and allowed the respondent "PGA" to remit 
and pass along to its members a designated percentage of the roy
alties paid by the manufacturers and wholesalers to the respondent 
"PGA" under the aforesaid purported license agreements. 

6. Caused, permitted, and allowed the respondent "PGA" to use 
the funds derived from the payment of royalties under the aforesaid 
purported license agreements for the purpose of promoting the inter
ests and welfare of its members to the disadvantage of retail dealers 
in golf balls who are not members of said respondent "PGA." 

7. Respondent members of the "Manufacturers' Association" have 
and do refuse to sell golf balls manufactured under the aforesaid 
purported license agreements to parties and persons who are not 
members of the respondent "PGA." 

8. Respondent members of the "Manufacturers' Associationn main
tain uniform prices with those quoted in the price lists attached to 
and made a part of the aforesaid license agreements in the sale of 
their golf balls of equal grade and quality to those manufactured 
and sold under said purported license agreements. 

9. Respondent members of the "Manufacturers' Association" grant, 
give, and allow members of respondent "PGA" a discount on pur
chases of golf balls commensurate with the designated percentage 
of the aforesaid royalties to be received by them in lieu of said 
percentage of royalties. 

10. Respondent members of the "Manufacturers' Association" re
fuse and refrain from giving, allowing, or granting in any way or 
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lllanner any rebate, discount, royalty, or refund in any manner or 
form to retail purchasers who are not members of respondent "PGA." 

11. The parties respondent herein have persuaded, coerced, and 
~ompelleJ. retail dealers in golf balls who are not members of the 
respondent "PGA" to refrain, abstain, and desist from selling golf 
halls at a price less than that designated by them. 

12. Respondents generally have sought and haYe obtained prom
ises and assurances of cooperation from one another in establishing 
and making effecth·e the sales practices, policies, and pricing methods 
hereinabove described. 

13. The parties respondent generally lun·e exchangeJ. information 
with reference to their respective businesses and activities to be used 
in furtherance of the policies and methods referred to. 

14. The parties respondent generally have supervised and investi
gated the practices and policies of retail dealers in golf balls, and 
have acted concertedly to maintain certain resale prices agreed upon, 
to control resale markets and to coercively require recalcitrant manu
facturers, wholesalers, and retail dealers to conform to such practices 
nnd methods. 

PAn. 9. The capacity, tendency, and effect of said plan, agreement, 
combination, conspiracy, undertaking, policies, and methods, and the 
said acts and practices of said respondents in pursuance thereof, are 
and have been : 

1 To monopolize in the respondent members of the "Manufactur
ers' Association" the business of manufacturing and of selling golf 
balls to retail dealers in the United States. 

2. To monopolize in the respondent members of "PGA" the retail 
sale of golf balls to consumers in the United States. 

3. To fix and maintain the prices at and conditions under which 
golf balls are sold by manufacturers and wholesalers thereof. 

4. To fix and maintain the prices at and conditions under which 
golf balls are sold by retail dealers to consumers. 

5. To bring about an unlawful discrimination in the prices at 
Which golf balls of the same grade and quality are sold by manu
fadnrers and wholesalers to retail dealers therein. 

G. To unreasonably lessen, eliminate, restrain, stifle, hamper, and 
suppress competition in the golf-ball trade and industry and to 
.(leprive the purchasing and consuming public of advantages in price, 
service, and other considerations which they would receive and enjoy 
Under conditions of normal and unobstructed or free and fair com
petition in said trade and industry; and to otherwise operate as a 
restraint upon and a detriment to the freedom of fair and legitimate 
<'ompetition in such trade and industry. 
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7. To substantially increase the cost to retail purchasers of golf 
balls. 

8. To suppress, eliminate, and discriminate against small business: 
enterprises which are or have been engaged or desire to engage in 
·manufacturing, selling, or distributing golf balls. 

9. To obstruct and prevent the establishment of new distributors
of golf balls. 

10. To suppress and eliminate all price competition among manu
facturers and wholesalers in the sale of golf balls and among retail 
dealers engaged in the resale thereof. 

11. To hamper and interfere with the natural flow of trade in 
commerce of golf balls to and through the various States of the 
United States; and to injure the competitors of individual respond
ents by unfairly diverting business and trade from them, depriving 
them thereof and otherwise driving or freezing them out of business. 

12. To prejudice and injure manufacturers, wholesalers, and re
tailers and others who do not conform to respondents' program or 
methods or who do not desire to conform to them, but are compelled 
to do so by the concerted action of respondents herein alleged. 

PAR. 10. The above alleged acts and things done by the parties 
respondent have a dangerous tendency unduly to hinder competition 
in the golf-ball trade throughout the United States, and to create 
a monopoly thereof in the hands of respondents and constitute unfair 
methods of competition in commerce, within the meaning of Section 
5 of an Act of Congress entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
approved September 26, 1914. 

Count 2 

PARAGRAPH 1. Paragraphs 1 to 9 inclusive of count 1 hereof are
hereby adopted and made a part of this charge as fully as if set out 
herein verbatim . 
. PAR. 2. The parties respondent herein named have conspired and 

confederated together to bring about and have brought about and 
made effective a policy and system whereby respondent members of 
the Manufacturers' Association discriminate and have discriminated 
in price between different purchasers of golf balls of like grade and 
quality, in violation of Section 2a of an Act of Congress approved 
June 19, 1936, entitled "An Act to amend Section 2 of the act entitled 
'An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes' approved October 15, 1914, as 
amended (U. S. C. Title 15, Sec. 13), and for other purposes.'' 



GOLF BALL 1\L\.:NU:F.ACTURERS' ASSOCIATION, ET AL. 837 

Complaint 

The aforesaid discriminations in price between different purchasers 
of golf balls of like grade and quality were and are effected through 
the concerted action of the parties respondent herein through the 
formulation, adoption, and administration of a policy and practice of 
requiring the payment of purported royalties to respondent "PGA" 
for the privilege of causing the leters "PGA" to be imprinted on 
golf balls which are sold to members of the respondent "PGA," a 
percentage of which purported royalties to be passed along to the 
member purchaser with the knowledge and consent of the respondent 
members of the "Manufacturers' Association"; or a policy or practice 
of requiring that the respondent members of the "Manufacturers' 
Association" give members of respondent "PGA" a discount or rebate 
on the purchase prices quoted to the retail trade on golf balls of like 
grade and quality; or a policy or practice requiring that the respond
ent members of the "Manufacturers' Association" quote and sell 
members of respondent "PGA" golf balls of like grade and quality 
to those offered and sold the nonmember retail dealers at a price less 
than that at which they are sold to nonmember retail purchasers. 

PAR. 3. The respondent members of the "Manufacturers' Associa
tion" have contracted for the payment of, and have made payments 
of money to the respondent "PGA" to be used by said respondent 
"PGA" for the purpose of promoting the welfare and interest of 
their customers who are members of said respondent "PGA" in viola
tion of Section 2d of said Act of Congress approved June 19, 1936, 
entitled "~\n Act to amend Section 2 of the act entitled 'An Act to 
~upplement existing laws against unlawful restraints and monopolies, 
and for other purposes' approved October 15, 1914, as amended 
(U. S. C. Title 15, Sec. 13), and for other purposes." 

The aforesaid payments of money are effected through the payment 
of purported royalties to the respondent "PGA" for the privilege of 
causing the letters "PGA" to be imprinted on golf balls which are 
sold to members of the respondent "PGA," and the said payments 
consist of that percentage of said purported royalties which is not 
passed along to the respondent member purchasers of golf balls but 
lS l'£>tained by the respondent "PGA" and used by it for the benefit 
and promotion of t.he welfare of its respondent members. The said 
Payments of money are not available, and are not made to any cus
t?mers of the respondent members of the "Manufacturers' Associa
hon" who are not members of the respondent "PGA." 

PAn. 4. The respondent members of the respondent "PGA" havo 
knowingly induced said respondent members of the "Manufacturers' 
Association" to discriminate in price as charged in paragraph 2 of 
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count 2 of this complaint, and. have knowingly received such dis
criminations in price on purchases of golf balls made by them, in 
violation of Section 2f of the said act entitled "An Act to amend 
Section 2 of the act entitled 'An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes', 
approved October 15, 1914, as amended (U. S. C. Title 15, Sec. 13),. 
and for other purposes." 

PAR. 5. The general effect of the policies and practices requiring the· 
~ystematic discriminations in price for golf balls of like grade and 
quality between customers in the same class as set forth in paragraphs 
2 and 4 hereof has been or may be substantially to lessen competition 
and tend to create a monopoly in the manufacture, sale, and dish·ibu
tion of golf balls, and to injure, destroy, and prevent competition 
between and among manufacturers, wholesalers, and retailers of golf 
balls and to deprive the purchasing public of advantages in pricer 
service, and other considerations which might be received and enjoyed 
under conditions of normal and unobstructed or free and fair com
petition in said trade and industry; and to otherwise operate as a. 
restraint upon and a detriment to the freedom of fair and legitimate 
competition in such trade and industry. 

REPORT, FINDINGs AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved St>ptem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes" (the Federal 
Trade Commission Act), and pursuant to the provisions of an Act of 
Congress approved October 15, 1914, entitled "An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other 
purposes" (the Clayton Act), as anwnded by "An .Act to amend Sec
tion 2 of the act entitled 'An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes' approved 
October 15, 1914 as amended (U.S. C. Title 15, Sec. 13), and for othet~ 
purposes" (the Robinson-Patman Act), the Federal Trade Commis
sion, on August 18, 1937, issued, and snbseqnently servl'd, its amendt>d 
complaint in this proceeding upon the respondents namerl in the cap
tion hereof, charging them with the use of unfair methods of competi
tion in commHce, in violation of the provisions of said Federal Trade
Commission Act, and with acts and practices in violation of Sub
sections 2 (a), 2 (d), and 2 (£) of Section 2 of said Clayton Act as 
amended. 

After the issuance and service of said amended complaint, respond
f'nts filed their answers thereto, making general denial of the substan
tial allegations of the complaint. Subsequently all the respondents 
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petitioned the Federal Trade Commission for permission to withdraw 
said answers and to file in lieu thereof substitute answers to the com
plaint, in which substitute answers respondents admitted, for the pur
poses of this proceeding only, all the material allegations of said com
plaint except the facts alleged in paragraph 7, Subsections 1 and 2, 
and paragraph 8, Subsection 3, of count 1, and the same allegations as 
adopted and made a part of paragraph 1 of count 2 of the amended 
complaint-all of which allegations '"ere severally denied. Pursuant 
to permission granted by the Commission, said original answers were 
Withdrawn by said respondents an!l said substitute answers were filed 
in lien thereof. Said respondents also consented therein that the 
Commission might proceed to make its findings of .fact without further 
proceedings and that an order might issue and be served upon the 
respondents requiring them to cease and desist from the unfair meth
ods of competition alleged in the complaint. The said Commission 
having dnly considered the above and being fully addsed in the prem
ises, finds that this proceeding is in the interest of the public and 
Jnakes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FAC'l'S 

PARAGRAPH 1. The respondent, Golf Ball Manufacturers' Associa
tion, hereinafter for conwnience referred to as "Manufacturers' Asso
ciation," is an unincorporated trade association, with an office at 105 
Nassau Street, in the city of New York, N. Y. Its officers are re-
8pondents Lawrence B. IcPly, Edward C. Conlin, a11d 'Villiam T. 
Drown, president, vice-president, and secretary-treasurer, respectively. 
Its membership consists of manufacturers and wholesalers of golf 
halls. The "Manufacturers' Association" is a nonprofit organization 
created for the purpose of promoting the welfare and interests of its 
lllemhersh i p. 

PAR. 2. Respondent A. G. Spalding and Bros., is a corporation 
organized and existing by virtue of the laws of the State of New 
Jersey, with its main office and principal place of business located at 
105 Nassau Street, in the city of New York, N.Y. It is, and for sev; 
l'ral years last past has been, engaged in the manufacture and sale of 
golf balls. 

Hespondent John 'Vanamaker, Inc., is a corporation organized and 
l'Xisting by virtue of the laws of the State of Pennsylvania with its 
~Min office and principal place of business located at Chestnut Street, 
111 the city of Philadelphia, Pa. It is, and for several years last past 
has been, engaged in the manufacture, purchase, and sale of golf balls. 

Hespondent L. A. Young Golf Company is a corporation organized· 
and existing under and by virtue of the laws of the State of Michigan, 
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having an office and place of business located at G545 St. Antoint; 
Street, in the city of Detroit, 1\Iich. It is, and for several years last 
past has been, engaged in the manufacture and sale of golf balls. 

Respondent 'Vorthington Ball Company, is a corporation organize.d 
and existing under and by virtue of the laws of the State of Ohio witl~· 
an office and place of business located at Elyria, Ohio. It is, and for 
sewral years last past has been engaged in the. manufacture and sale 
of golf balls. 

Rt>spondent 'Vilson Sporting Goods Company, is a corporation, 
organized and existing undt>r and by virtue of the laws of the State~ 
of Delaware, with an office and place of business locnted at 2037 Powell 
Awnue, in the city-of Chicago, Ill. It is, and for several years last 
past has been, engaged in the manufactme and sale of golf balls. 

Respondent U. S. Rubber Products Company, is a corporation or
ganized and existing under and by virtue of the laws of the State of 
Delaware, with an office and place of business located at 1790 Broad
way, in the city of New York, N. Y. It is, and for several yeat·s last 
past has been, engaged in the manufacture and sale of golf balls. 

Respondent Dunlop Tire and Rubber Company, is a corporation 
organized and existing under and by virtue of the laws of the State 
of Delaware, having an office located at 500 5th Avenue, in the 
city of New York, N. Y. It is, and for· several years last past has 
lwen, engaged in the manufacture and sale of golf balls. 

Respondent Acushnet Process Company, is a corporation organ
ized and existing under and by virtue of the laws of the State of 
~IassachusPtts, with an office and place of business located in the 
city of New Bedfonl, Mass. It is, and for several years last past 
has been, engaged in the manufacture and sale of golf balls. 

The above-named respondents do not constitute the entire member
ship of the respondent "Manufacturers' Association" but are repre
sentative members thereof. All members of the respondent "Manu
facturers' Associnti.on" were made parties respondent herein as a 
class of which those specifically named are representative of the 
whole. For convenience the above-named respondents will herein
after be referred to as members of the "Manufacturers' Association." 

PAR. 3. The respondent members of the "Manufacturers' Associa· 
tion" cause their golf balls when sold to be transported to purchasers 
thereof located in the various States of the United States. TheY 
are in competition among themselves, except insofar as their said 
competition has been hindered, lessened, restricted, or restrained "or 
potential competition among them forestalled by their practices an~ 
nwthods hereinafter particularly described and set forth. There 
are other manufacturers and wholesalers of golf balls, who sell and 
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distribute their said products in the various States of the United 
States, and who, in the ordinary course of their business, seek the 
same customers that are sought by the responuent members of the 
"Manufacturers' Association." These nonmember manufacturers and 
wlwlesalet·s also cause their golf balls to be shipped and transported 
fJ'OJu the various points of manufacture and sale in certain States 
through and into other States of the United States. They are also 
in competition among themselves and with respondent members of 
the "Manufacturers' Association" except insofar as their said com
petition has been hindered, lessened, restricted, or restrained or po
tential competition forestalled as a result of the use of the practices 
and methous by the parties responuent hereinafter described. The 
respondent ":Manufacturers' Association" and its officers are not 
engaged in commerce, but are engaged. in unfair methods, hereafter 
<lrs('ribed, which <lirflct ly affect competition among respondent mem
hrrs of the "l\IannfactnrHs' Association" and nonmember manufac
tnrHs and wholesalers of golf balls, and also directly affect the' com
petition in the sale of golf balls, between and among retail dealers 
1ocated in the various States of the United States engaged in the 
I·etail sale of said products. 

PAn. 4. The respondent, Professional Golfers' Association of 
Alllerica, hereinafter fot' convenience referred to as "PGA," is an 
llnincorporatPd trade association, with an office at 14 East Jackson 
noulevard, in the city of Chicago, Ill. The officers of said respondent 
"PGA" nre respondents George R Jacolms, president; Jack B. 
Mackie, treasurer; and Tom 'Valsh, secretary. Respondent "PGA" 
is a nouprofit association organized and created for the purpose of 
!Jromoting the gnme of golf and the general welfare and interests 
of its members who are engaged in the sale of golf balls and golf 
l:'qnipment. 

Its nwmber!:-ihi p consists of approximately 1,500 of an estimated 
total of 2,500 professional golfers who are engaged in the retail 
sale of golf balls and golf equipment throughout the country. 
A.n10ng the members of snid respondent "PGA" are respondents 
C. l\I. Irwin, Tom Kerrigan, Joe Bradley, Jim Dante, Jack Fox, 
Jack Hagen, John Inglis, R. C. MacDonald, Alex Main, and Jack 
F'onester, a II in<lividnals, ·engaged in the retail sale of golf balls 
and golf equipment. The above-named members of said respondent 
"PG.A" do not constitute the entire membership thereof but are rep
l'esentative members thereof. All members of respondent "PGA" 
Were. made respondents herein, as a class, of which those specifically 
llnmed are representati,·e of the whole. Said respondent members 
are he1·einafter for convenience collectively referred to as respondent 
11WJnbers of "PGA." 
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The respondent members of ''PGA" are in competition with one 
another in the retail sale of golf balls to consumers in the various 
localities in which they respectively operate, except insofar as their 
said competition has been hindered, lessened, restricted, or restrained 
or potential competition among them forestalled by the practices 
and methods of the parties respondent hereinafter specifically de
scribed and set forth. There are nu~erous other retailers of golf 
balls w1w are nonmembers of respondent "PGA" who are engaged 
in the sale of such products to consumers in the various localities 
and trade areas in the United States in competition with one another 
and with one or more of respondent members of "PGA," except 
insofar as such competition has been hindered, lessened, restricted, 
or restrained or potential competition among them forestalled by 
the use of the practices and methods of the parties respondent here
inafter described. All or nearly all of respondent members of 
"PGA" and their competitors above mentioned are engaged in pur
chasing golf balls from manufacturers or wholesalers thereof which 
are transported from one State to and through other States to them 
as a result of such purchases and in reselling the same to customers 
located in the various trade areas in which they respectively operate. 
All of said respondent members of "PGA" are engaged in. unfair 
methods, as hereinafter set forth, which directly and substantially 
affect competition among themselves, and between themselves and 
other retail dealers, and among the manufacturers and wholesalers 
of said products. 

PAR. 5. The respondent members of the ''Manufacturers' Associa
tion" own and control practically all of the factories engaged in 
the production of golf balls in the United States and produce most 
of the golf balls sold and distributed in this country. The re
spondent members of "PGA" constitute a group of retailers of golf 
balls so large and influential in the trade as to be able by themselves 
and in cooperation with respondent members of the "Manufacturers' 
Association" to control and influence the flow of trade and channels 
of distribution in golf balls throughout the country, as well as the 
prices at which, nnd the tel'ms and conditions under which non
member retailers of golf balls buy and resell such products. 

PAR. 6. The parties respondent named herein have within the past 
several years agreed, combined, and united in and pursued a common 
and concerted course of action and undertaking, among themselves 
and with others, to adopt, follow, carry out, enforce, fix, and main· 
tain throughout the United States, certain monopolistic prices, poli· 
cies, sales methods, and trade practices, hereinafter described, which 
the said parties respondent have agreed to and pursued to the sub-
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stantial or potential injury of some of such manufacturers, whole
salers, and retail dealers and of ultimate purchasers and consumers 
o:f golf balls. 

PAR. 7. The said monopolistic prices, sales methods, policies, and 
trade practices referred to in the preceding paragraph and which 
were so adopted, fixed, and put into effect are as follows: 

1. A policy and practice of coercing, in connection with the sale 
of golf balls to respondent members of "PGA," manufacturers and 
wholesalers of golf balls to enter into contracts with the respondent 
"PGA" proyiding for the payment of monies to the respondent 
"PGA" for the privilege of causing the letters "PGA" to be imprinted 
on the golf balls so sold. 

2. A policy and practice of causing, permitting and l\llowing the 
responJent "PGA" to remit and pass along to its members a desig
nated percentage of the monies paid by manufacturers and whole
salers to respondent "PGA" under the aforesaid contracts. .. . rr 

3. A policy and practice of causing, permitting, and allowing the 
l'espondent "PGA" to use the funds derived from the payment r<lf 
monies under the aforesaid contracts for the purpose of ·promoting 
and creating a preference on the part of the purchasing public :for 
golf balls having the letters "PGA" imprinted thereon to golf balls 
of equal quality and value offered for sale and sold by retaiL·com-
·petitors of the respondent members of "PGA." " 

4. The policy and practice of requiring that all manufacturers and 
wholt:-salers of golf balls who manufacture and sell balls under the 
aforesaid contracts observe the provisions of said contracts with 
respect to the maintenance of uniform prices as between members 
of the respondent "PGA" and other retail dealer purchasers who 
are nonmembers of respondent "PGA" in the sale of their golf balls 
of equal gmde and quality. 

5. A policy or practice of granting, giving, or allowing members 
of the respondent "PGA" a discount on purchases of golf balls c6m
Inensurate with the designated percentage of the aforesaid payments 

·to be received by them in lieu of said designated percentage. 
6. A policy and practice of requiring that all manufacturers and 

wholesalers of golf balls who sell their products to members of re
spondent "PGA" refrain and abstain from giving, allowing, or grant
ing in any way or manner any rebate, discount, royalty, or refund 
in any mannt:-r or form to retail purchasers who are not members of 
respondent "PGA." 

'i. A policy and practice of persuading, coercing, and compelling 
retail dealers in golf balls who ara not members of respondent "PGA" 
to refrain, abstain, and desist from selling golf balls at a price less 
than that designated by the parties respondent herein. 
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8. Generally, a policy and practice designed to and tending to 
monopolize the sale and distribution of golf balls in the parties 
respondent herein. 

PAR. 8. For the purpose of making such sales practices, policies, 
and pricing methods effective, and of requiring compliance there
with nnd obserYance thereof by nll manufacturers, wholesalers, and 
retail dealers in golf balls throughout the United Stat~s, the parties 
respondent herein, acting through their officers, directors, committees, 
and individually, in furtherance of and in punmance of the general 
plan, undertaking, and policy, have collectiyely as groups or individ
ually done the following things: 

1. Fommlated, adopted, followed, carried out, enforced, imposed, 
and made effective the policies, practices, and methods df'scribed in the 
preceding paragraph. 

2. Held official and unofficial meetings of said respondent associa
tions and their members at which the policies and practices herein
above described were discussed, adopted, and agreed to, and issued 
bulletins, eirculars, letters, price lists, and other printed matter, and 
distributed the same among the members of said respondent associa
tions and others, announcing the adoption of the policies, practices, 
and requirements referred to and the imposition of the same upon 
all aft'ected then•by. 

3. Caused manufacturers and wholesalers of golf balls who sell their 
produets to members of respondent "PGA" to enter into contracts 
with respondellt "PGA" providing for the payment of money to 
respondent "PGA" for the privilege of causing the letters "PGA" to 
be imprinted on their golf balls. 

4. Caused, permitted, and allowed the respondent "PGA" to remit 
and pass along to its members a designated percentage of the monies 
paid by the manufacturers and wholesalers to the respondent "PGA" 
under the aforesaid contracts. 

'5. Caused, permitted, and allowed the respondent "PGA" to use 
the funds deriYed from the payment of monies under the aforesaid 
contracts for the purpose of promoting the interests and welfare of 
its members to the disadYantage of retail dealers in golf balls who 
are not members of said respondent "PGA." 

6. Respondent members of the "Manufactmers' Association" have 
obsen·ed the proYisions of the aforesaid contracts with respect to 
the maintenance of uniform prices as between members of the "PGA" 
and others than members of the "PG A" in the sale of golf balls of 
equal grade and quality to those sold to members of the "PGA" 
under the provisions of said contrncts. 

7. Respondent members of the "Manufacturers' Assoeiation" have 
gi,·en and allowed members of respondent "PGA" a discount on 
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purchases of golf balls commensurate with the designated percentage 
of the aforesaid payments of money to be received by them in lieu 
of said percentage thereof. 

8. Respondent members of the ":Manufacturers' Association" refuse 
nnd refmin from giving, allowing, or granting in any way or manner 
any rebate, discount, royalty, or rt>fund in any manner or form to 
retail dealH purchasers who are not members of respondent "PGA." 

9. The parties respondent herein have persuaded, coerced, and 
compelled retail dealers in golf balls who are not members of the 
l'espomlent "PGA" to refrain, abstain, and desist from selling golf 
balls at a price less than that designated by them. 

10. RespondeJ)ts generally have sought and have obtained promises 
and assurances of cooperation from one another in establishing and 
making effective the sales practices, policies, and pricing methods 
lwreinabove described. 

11. The parties respondent generally have l'xchanged information 
with reference to their respective businesses and ac.tivities to be used 
in furtherance of the policies and methods referred to. 

12. The parties respondent generally have supervised and investi
gated the practices and policies of retail dealers in golf balls, and 
have acted concertedly to maintain certain resale prices agreed upon; 
to control resale markets and to coercively require recalcitrant manu
facturers, wholesalers, and retail dealers to conform to such practices 
and methods. 

PAR. 9. The cap~tcity, tendency, and effect of said plan, agreement, 
lindertaking, policies, and methods, and the said acts and pr11ctices 
of said rt>spondents in pursuance thereof, are and have been: 

1. To monopolize in the respondent members of the "Manufac
htrers' Association" the busine:-:;s of manufacturing and of selling 
golf balls to retail dealers in the United States. 

2. To monopolize in the respondent members of "PGA" the retail 
sale of golf balls to consumers in the United States. 

3. To fix and maintain the prices at and conditions under which 
golf halls are sold by mnnnfacturers and wholesalers thereof. 

4. To fix and maintain the prices at and conditions under which 
golf balls are sold by retail dealers to consumers. 

5. To bring about an unlawful discrimination in the prices at 
Which golf b:dls of the same grade and quality are sold by manufac
turers and ,dwlesalers to retail dealers therein. 

6. To unreasonably lessen, eliminate, rest min, stifle, hamper, and sup
press competition in the golf ball trnde and industry and to deprive the 
l>urchasing und consuming public of advantages in price, service, and 
other CDllsidemtions which they would receive and enjoy under con-

lt>ut51•-au-voL. 21>-i•6 
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ditions of normal and unobstructed or free and fair competition in 
said trade and industry; and to otherwise operate as a restraint upon 
and a detriment to the freedom of fair and legitimate competition in 
such trade and industry. 

7. To substantially increase the cost to retail dealer purchasers 
<Jf golf balls. 

8. To suppress, eliminate, and discriminate against small business 
·~nterprises which are or have been engaged or desire to engage in 
manufacturing, selling, or distributing golf balls. 

9. To obstruct and prevent the establishment of new distributors 
()f golf balls. 

10. To suppress and eliminate all price competition among manu
:facturers and wholesalers in the sale of golf balls and among retail 
dealers engaged in the resale thereof. 

11. To hamper and interfere with the natural flow of trade in 
commerce of golf balls to and through the various States of the 
United States; and to injure the competitors of individual respond
ents by unfairly diverting business and trade from them, depriving 
them thereof and otherwise driving or freezing them out of business. 

12. To prejudice and injure manufacturers, wholesalers, and 
retailers and others who do not conform to respondents' program or 
methods or who do not desire to conform to them, but are compelled 
to do so by the concerted action of respondents herein alleged. 

PAR. 10. The above alleged acts and things done by the parties 
respondent have a dangerous tendency unduly to hinder competition 
in the golf ball trade throughout the United States, and to create a 
moJwpoly thereof in the hands of respondents and constitute unfair 
methods of competition in commerce within the meaning of Section 
5 of an Act of Congress entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
approved September 26, 1914. 

PAR. 11. The parties respondent herein named have brought about 
and made effective a policy and system whereby respondent members 
of the "Manufacturers' Association" discriminate and have discrimi· 
nated in price between different purchasers of golf balls of like grade 
and quality, in violation of Section 2a of the Clayton Act as amended 
by an Act of Congress approved June 19, 1!>36, entitled "An Act to 
amend Section 2 of the act entitled 'An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur
poses' approved October 15, 1914, as amended (U. S. C. Title 15, Sec. 
13), and for other purposes." 

The aforesaid discriminations in price between different purchasers 
of golf balls of like grade and quality were effected through the con· 
certed action of the parties respondent herein through the formula· 
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tion, adoption, and administration of a policy and practice of requir
ing the payment of monies to respondent "PGA" for the privilege of 
causing the letters "PGA" to be imprinted on golf balls which ~re 
~old to members of the respondent "PGA," a percentage of whiCh 
monies to be passed along to the member purchaser with the knowl
edge and consent of the respondent members of the "Manufacturers' 
Association"; or a policy or practice of requiring that the respondent 
members of the "Manufacturers' Association" give members of 
respondent "PGA" a discount or rebate on the purchase prices quoted 
to the retail trade on golf balls of like grade and quality; or a policy 
or prn.ctice requiring that the respondent members of the "Manufac
turN·s' Association" quote and seU members of respondent "PGA" 
golf balls of like grade and quality to those offered and sold the non
member retail dealers at a price less than that at which they are sold 
to nonmember retail purchasers. 

PAR. 12. The respondent members of the "Manufacturers' Associa
tion" have contracted for the payment of, and have made payments 
of money to the respondent "PGA" to be used by said respondent 
"PGA" for the purpose of promoting the welfare and interest of their 
eustomers who are members of said respondent "PGA" in violation 
of Section 2 (d) of the Clayton Act as amended by an Act of Con
gress approved June 19, 1936, entitled "An Act to amend Section 2 
of the act entitled 'An Act to supplement existing laws against un
lawful restraints and monopolies, and for other purposes' approved 
October 15, 1914, Rs amended (U. S. Q. Title 15, Sec. 13), and for 
other purposes." 

The aforesaid payments of money were effected through the pay
ment of monies to the respondent "PGA" for the privilege of caus
ing the letters "PGA" to be imprinted on golf balls which are sold 
to members of the respondent "PGA," and the said payments con
sist of that percentage of said monies which is not passed along to 
the respondent member purchasers of golf balls but is retained by the 
respondent "PGA" and used by it for the benefit, and promotion of 
the welfare of its respondent members. The said payments of money 
are not available, and are not made to any customers of the respond
ent members of the "Manufacturers' Association" who are not mem
bers of the respondent "PGA." 

PAR. 13. The respondent members of the respondent "PGA" have 
knowingly induced sRid respondent members of the "Manufacturers' 
Association" to discriminate in price as aforesaid, and have know~ 
ingly received such discriminations in price on purchases of golf 
balls made by them, in violation of Section 2 (f) of the Clayton Act 
as amended by an Act of Congress approved June 19, 1936, entitled 
"An Act to amend Section 2 o£ the act entitled 'An Act to supple-
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ment existing laws against unlawful restraints and monopolies, and 
for other purposes' approved October 15, 1914, as amended (U. S. C. 
Title 15, Sec. 13), and for other purposes." 

PAR. 14. The general effect of the policies and practices requiring 
the systematic discriminations in price for golf balls of like grade and 
quality between· customers in the same class as set forth in para~ 
graphs 11 and 13 hereof has been or ma,y be substantially to lessen 
competition and tend to create A. monopoly in the manufacture, sale, 
and distribution of golf balls, and to injure, destroy, and prevent 
competition between and among manufacturers, wholesalers, and re~ 
tailers of golf balls and to deprive the purchasing public of advan~ 
tages in price, service, and other considerations which might be re· 
ceived and enjoyed under conditions of normal and unobstructed or 
free and fair competition in said trade and industry; and to other~ 
wise operate as a restraint upon and a detriment to the freedom of 
fair and legitimate competition in such trade and industry. 

CONCLUSION 

The aforesaid acts and practices of respondents have a dangerous 
tendency unduly to hinder competition in the golf ball trade through· 
out the United States, and to create a monopoly thereof in the hands 
of respondents and constitute unfair methods of competition in com~ 
merce within the meaning of Section 5 of Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,:' approved September 26, 1914; 
and the acts and practices, set forth in paragraphs 11 to 14: inclusive, 
of the said respondents are in Yiolation of Sections 2 (a), 2 (d) 
and 2 (f) of the Clayton Act as ameuded by an art of Coug:ress 
approved June 19, 193G, entitled "An Act to amend Section 2 of the 
act entitled 'An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes' approved October 
15, 1914, as amended (U. S. C. Title 15, Sec. 13), and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis~ 
sion upon the amended complaint of the Commission and the answers 
filed by the parties respondent herein on February 7, 1938, admitting 
with certain exceptions all the material allegations of the complaint 
for the purpose of this proceeding only, and waiving the taking of 
further evidence and other intervening procedure, and the Commis
sion having malle its findings as to the facts and its conclusion that 
said respondents have violated the provisions of an Act of Congress 
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approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," and Sections 2a, 2d and 2f of an Act of Congress ap
proved October 15, 1914, entitled "An Act to supplement existing 
laws against unlawful restraints ;nd monopolies, and for other pur
poses" as amended by an Act of Congress approved June 19, 1936, 
entitled "An Act to amend Section 2 of the act entitled 'An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes' approved October 15, 1914, as amended 
(U.S. C. Title 15, Sec. 13), and for other purposes." 

It i~ ordered, That the parties respondent herein, and their agents: 
representatives, servants, and employees in connection with the sale, 
offering :for sale or purchase of golf balls in interstate commerce 
or in the District of Columbia, cease and desist from: 

1. Entering into and carrying out any agreement or combination 
among themselves or among any of them, to fix and maintain uni
form wholesale prices to be exacted by the manufacturers o:f golf 
balls, ar their agents, servants, or representath·es, fl'Om retail dealer 
purchasers thereof; 

(It is not intended that the foregoing paragraphs shall abridge 
any lawful right of a licensor under a patent or a patent license 
agreement to apply to any lawful action taken under patents or 
license agreements relating thereto) ; 

2. Fixing, enforcing, and maintaining, by agreement or combina
tion among themselves, or among any of them, resale prices for 
golf balls; 

(It is not intended that the provisions of the two preceding para
graphs shall abridge or preclude any lawful action with reference 
to prices which is permitted by the act commonly called the Miller
Tydings Act, namely, Title 8 of the Act of Congress appt·oved 
August 17, 1937, entitled "An Act to provide additional revenue for 
the District of Columbia, and for other purposes"; or any other 
then existing Federal Law.) 

It is f1uther ordered, That the respondent., Professional Golfers 
Association, its officers, members, agents, or representatives, cease 
and desist :from : 

1. Requiring, coercing, or persuading the respondent Golf Ball 
Manufacturers' Association, its officers, members, agents, or repre
sentatives, or any of them, or any other corporation, partnership, 
~rm, or individual, to enter into any agreement or contract provid
Ing :for or resulting in a diffeTence in price in :favor of members of 
the "PGA," through the payment of any monies, or any thing of 
value for the privilege of causing the letters "PGA" or any other 
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insignia or mark of like character to be imprinted on golf balls 
manufactured and sold by any of the respondent manufacturers 
or any other manufacturer, corporation, partnership, firm, or in· 
dividual, directly or indirectly to !he rf'spondent "PGA" or any of 
its respondent members. 

2. Entering into any combination, understanding or agreement 
among thelllilelves, or among any of them, to hinder or prevent, by 
intimidation, coercion, withdrawal, or threatened withdrawal of 
patronage or custom, either expressed or implied, or promises or 
agreements to increase such patronage or custom, any person, firm, 
partnership, or corporation, or any agent or representative thereof, 
from selling or buying golf balls in interstate commerce, from or to 
whomsoever, or ,,t whatsoever price or terms may be agreeJ upon 
between any seller or purchaser. 

It is further orde1·ed, That the respondent Golf Ball Manufac
turers' Association, its officers, members, agents, or representatives, 
or any of them, in connection with the sale or offering for sale of 
golf balls in interstate commerce, cease and desist from: 

1. Granting or giving the following unlawful discriminations in 
price, namely, the payment of anything of value to respondent Pro
fessional Golfers' Association, either as a royalty for the privilege 
of causing the letters "PGA" or any other insignia, brand or mark 
to be imprinteJ on golf balls sold to members of the respondent 
Professional Golfers Association or otherwise, which payment is, 
directly or indirectly, in whole or in part, passed along to or used 
for the benefit of the members of said Professional Golfers Asso
~iation; or the making of any payment directly to such members in 
lieu of any such pa.yment to the Professional Golfers Association. 

2. Granting or giving any other price discrimination of substan
tially similar character to the respondent Professional Golfers Asso
ciation or its members under substantially like circumstances and 
conditions in ·connection with the sale of golf balls of like grade 
and quality; 

3. Paying or contraeting to pay to the Tespondent Professional 
Golfers Association anything of value either as a royalty for the 
privilege of causing the letters "PGA" or any other insignia of like 
character to be imprinted on golf balls or otherwise, which pay· 
mentis intended to be used or is in effect used, directly or indirectly, 
in whole or in part, for the:. purpose of advertising, promoting, or 
creating a preference on the part of the purchasing public for golf 
balls having the letters "PGA" or any other insignia, brand, or 
mark impressed thereon, unless such payments are made available on 
proportionally equal terms to all other customers competing with 
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the members of the Professional Golfers .Association in the distribu
tion of golf balls of like grade and quality; 

4. Otherwise granting to the respondent Professional Golfers 
Association any advertising or promotion allowances of substantially 
!:iimilar character, unless such payments are made available on pro
portionally equal terms to all other customers competing with the 
members of the Professional Golfers Association in the distribution 
of golf balls of like grade and quality; 

(It is not intended that the provisions of the :foregoing para
graphs (1) to (4) inclusive shall preclude lawful contributions made 
to promote the general welfare of the game of golf). 

1 t i8 further orde1·ed, That the respondent, Professional Golfers 
Association, its officers, members1 representatives, agents, and em
ployees, cease and desist from : 

1. Inducing or receiving any discrimination in price or allow
ance in connection with the purchase of golf balls in interstate 
commerce whieh the manufacturers of golf balls are prohibited 
from giving under the provisions of paragraphs (1) to ( 4) inclu
sive immediately preceding this paragraph of this order; 

2. Inducing or receiving any similar discrimination in price or 
allowance in the purchase of golf balls in interstate commerce under 
snbstantially like circumstances and conditions. 

It i8 fw·ther ordered, That the parties respondent herein, within 
60 days of the date of the service upon them of this order, file with 
the Commission rPports in writing stating the manner and form 
in which they shall haYe complied with this order. 
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IN THE MATTER OF 

UNITED WOOLEN MILLS 

CmiPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOJ,ATIO:-i 
OF SEC. l'i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3312. Complaint, Ja11. 23, 19.38-Decision, Mar. 2, 1938 

""here a corpomtion E>ng;lged In snle of men's snits aml clothing, to purchasers 
in other States, in competition with others likewise engaged in sale and 
distribution of such products in commerce as aforesaid, and including manY 
who distribute and sell such suits aud clothing, uot manufactured by them, 
and who do not in any way repre!:ient themselyes as manufacturers thereof-

Adopted and used corporate and trade name including word ":\lllls," and repre· 
f;entE>d, through !;tH:h l'tatements ns "UNITJ<."TI \'\"ooJ.E;<~ llfiLJ.S 'failors-to-1\Ien", 
etc., displayed on lettet·heads, bill!H!ads, cards, invoices, labels, and news· 
paper advet·tising matter of interstl\te distribution, that it was the mnnu
facturer of the garments sold in commerce by it, notwithstanding fact it 
did not manufacture said garments, as understood by trade and purchasing 
public generally, nor own and operate, or directly and absolutely control, any 
mill or mills making same; 

With capacity and tendency to mislead nnd deceive substantial portion of pur
chasing public into erroneous belief that such representation was true, and 
that it actually was the manufacturer of the garments sold by it, and with 
result, as direct com;equence of mistaken and erroneous beliefs thus induced, 
that number of commming public purchased substantial volume of its said 
suits and clothing as and from clothing manufacturer, for direct dealing with 
whom a substantial portion of wholesale and retail purchasers of such 
products haf! preference, llf! securing closer prices, superior quality, and 
other advantages not had through selling agency or middleman or anyone 
else, and trade was unfairly diverted to it from competitors likewise engaged 
in sale and distribution of men's snits and clothing ami who truthfullY 
advertise and represent the nature and character of their busine;;;>:; to the 
substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com· 
petitors and constituted unfair methods of competition. 

:J[r. [(arl Stecher for the Commi;;;sion. 
Mr. A. Leo Oberdorfer, of Birmingham, Ala., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that United. 
"\Voolt>n :Mills, a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, as 
"commerce" is defined in said Act of Congress, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in the 
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public interest, hereby issues its complaint stating its charges in that 
respect as follows : 

PARAGRAPH 1. The respondent, United Woolen Mills, is a corporation 
organized and existing under and by virtue of the laws of the State of 
Alabama, with its principal plac€ of business at 315 North 19th Street 
in the city of Birmingham, State of Alabama. It is, and for more
than 3 years last past has been, engaged in the sale of men's suits and 
dothing, in commerce between the vario11s States of the United States~ 
It causes said garments, when sold, to be shipped from its place of 
business in the State of Alabama to purchasers thereof located or
residing in various States of the United States other than the State
of Alabama. In the course and conduct of its business said respondent 
is, an<l has been, in competition with other corporations and with 
individuals, firms, aml partnerships Jikewise engaged in the sale and 
distribution of men's suits and clothing in commerce among and be
tween the various States of the United States. 

PAR. 2. In the course and conduct of its business as described m 
paragraph 1 hereof, said respondent adopted as and for its corporate 
and trade nam€, the words "United 'Voolen Mills," under which to 
carry on its business, and which corporate and trade name it has used 
rontinuously for several years last past, and is now using, in soliciting 
the sale of and selling its said men's garments in commerce among and 
hE>tween the various States of the United States. Respondent has 
caused its saitl corporate and trade name, "United 'Voolen Mills," to 
appear on its ]ptterheads, billheads. cards, invoices, labels, and news
Pal)E>r advertising matter having interstate distribution. 

The said letterheads, billheads, cards, invoices, labels affixed to said 
garrnpnts, and newspaper ndrertising matter distributed by respond
E>nt, as aforesaid, contain misleading representations and statements 
concerning its business status, of which the following is reprPsentative: 

CNITED WOOLEN l\IILLS 
Tailors-to-1\Ien 

315 North NhwtPPnth Strr<>t 
Blrmlnghnm, Ala. 

UNITED WOOLEN MILLS 
(Trade-Marl>) 

Blrmingham-Anuif;tou 

UNITED 
WOOLEN 

MILLS 
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Such statements as hereinabove set out serve as representations to 
the purchasing public that the respondent is the manufacturer of the 
garments which it sells in commet·ce as herein detailed. 

PAR. 3. Respondent does not, in truth and in fact, make or manu
facture the garments which it sells and distributes in commerce as 
herein detailed as those terms are understood by the trade and pur
chasing public generally, nor does it own and operate or directly and 
absolutely control any mill or mills wherein the garments sold by it 
are made or manufactured. The garments sold by respondent are 
made or manufactured in a mill or mills or factories which respond
ent does not own, operate, or control in any way. 

PAR. 4. A substantial portion of the wholesale and retail purchas
ers of men's suits and clothing have expressed, and have, a preference 
for dealing direct with the manufacturer of products being pur
chased. Such purchasers believe that they secure closer prices, 
superior quality, and other advantages in dealing direct with the 
manufacturer rather than a selling agency or' middleman or anyone 
else. 

PAn. 5. Many of the respondent's competitors who distt·ibute and 
sell men's suits and clothing do not manufacture products sold by 
them and do not in any way represent that they are the manufac
ttuers of said products. 

PAR. 6. The false and misleading representation made by the re
spondent as aforesaid, through the use of the name "United \Voolen 
Mills," that it is the manufacturer of the garments which it distrib
utes and sells had, and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that said representation is true and that the respond
ent is actually the manufacturer of the garments which it sells. As ~~ 
direct consequence of the mistaken and erroneous beliefs, induced as 
aforesaid, a number of the consuming public have purchased a sub
stantial volume of men's suits and clothing sold by the respondent 
with the result that trade has been unfairly diverted to the respond
ent from its competitors likewise engaged in the business of distribut
ing and selling men's suits and clothing who truthfully advertise and 
represent the nature and character of their business. As a result 
thereof, substantial injury has been, and is now being, done by re
spondent to competition in commerce among and between the varions 
States of the United States. 

PAR. 7. The above and foregoing acts, practices, and representa
tions of the respondent have been, and are, all to the prejudice of the 
public and respondent's competitors as aforesaid, and have been, and 
are, unfair methods of competition within the meaning and intent 
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of Section 5 of an Act of Congress approved September 26, 1914, 
entitled "An Act to create a Federal Trade Conm1ission, to define its 
powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursnant to the provisions of an Act of Congress approved Sep
t~mLer 26, 191-!, entitled "An Act to crf'ate a Federal Trade Com-. 
rnission, to define its powers and Lluties, and for othe1· purposes," the 
Fetleral Trade Commission, on January 25. 1938, i::;sued, and on 
January 27, 1938, served its complaint in this proceeding upon re
spondent, United w·oolen Mills, charging it with the use of unfair 
lllethods of competition in commerce in violation of the provisions 
of said act. .After the issuance of said complaint and the filing of 
l'espondent's answer, the Commission, by order entered herein, 
granted respondent's motion for permission to withdraw said answer 
and to substitute therefor an answer admitting all the material 
allegations of the complaint to be true and waiving the taking of 
:further evidence and all other intervening procedure, which sub
stitute answer was duly filed in the office of the Commission. There
after, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer, briefs 
having been waived, and the Commission, having duly considered the 
lnatter and being 11ow fully advised. in the premises, finds that this 
Proceeding is in the interest of the public and makes this its fin<lings 
as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P .ARAGRAPH 1. The respondent, 'United \Voolen )!ills, is a corpora
tion organized and existing under and by virtue of the laws of the 
State of Alabama, with its principal place of business at 315 North 
19th Street in the city of Birmingham, State of .A.labama. It is, 
and for more than 3 years last past has been, engaged in the sa1e of 
lnen's suits and clothing, in commerce between the various States of 
the United States. It causes said garments, when sold, to be shipped 
from its place of business in the State of Alabama to purchasers 
thereof located or residing in various States of the United States 
other than the State of Alabama. In the course and conduct of its 
business said respondent is, and has been, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged in the sale and distribution of men's suits and clothing in 
commerce among and between the various States of the United States. 

PAR. 2. In the course and conduct of its business as described in 
Paragraph 1 hereof, said respondent adopted as and for its corporate 
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and trade name the words ""Guited 'Voolen Mills" under which to 
carry on its business, and which corporate and trade name it has 
used continuously for senral years last past, and is now using, in 
soliciting the sale of and selling its said men's garments in com
merce among and between the various States of the United States. 
Respondent has caused its corporate and trade name, '~United Woolen 
Mills," to appear on its letterheads, billheads, cards, invoices, labelsr 
and newspaper advertising matter having interstate distribution. 

The said letterheads, billheacls, cards, invoices, labels affixed to said 
garments, and newspaper advertising matter distributed by respond
ent, as aforesaid, contain misleading representations and state
ments concerning its business status, of which the following is 
representative: 

UXITED WOOLEN MILLS 
Tailors-to-Men 

315 North Nineteenth Street 
Birmingham, Ala. 

UNI'J'ED WOOLEN MILLS 
(Trade-Mark) 

Birmingham-Anniston 

UNITED 
WOOLEN 

MILLS 

Such statements as hereinabo"e set out serve as representations to 
the purehasing public that tlw respondent is the manufacturer of the 
garments which it sells in commerce as herein detailed. 

PAR. 3. Respondent does not, in truth and in fact, make or manu
facture the garments which it sells and distributes in commerce as 
herein detailed as those terms are understood by the trade and pur
chasing public generally, nor does it own and operate or directly 
and absolutely control any mill or mills wherein the garments sold 
by it are made or manufactured. The garments sold by respondent· 
are made or mannfaetured in a mill or mills or factories which 
respondent does not own, operate, or control in any way. 

PAR. 4. A substantial portion of the wholesale and retail pur
chasers of men's snits and clothing have expressed, and have, a pref
erence for dealing direct 'vith the manufacturer of products being" 
purchased. Such purchasers believe that they secure eloser prices, 
superior quality, and other ad,·antages in dealing direct with the 
manufacturer rather than a selling agency or middleman or anyone 
else. 
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PAR. 5. Many of the respondent's competitors who distribute and 
sell men's suits and clothing do not manufacture products sold by 
them and do not in. any way represent that they are the manufac
ttJrers of said products. 

PAR. 6. The false an.d misleading representation made by the 
re~pondent as aforesaid, through the use of the name "United 'Voolen 
Mills," that it is the manufacturer of the garments which it dis
tributes and sells had, and now has, the capacity and tendency to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that said representation is true and that the 
respondent is actually the manufacturer of the garments which it 
sells. As a direct cousequence of the mistaken and erroneous beliefs, 
induced as aforesaid, a number of the consuming public have pur
chased a substantial volume of men's suits and clothing sold by the 
respondent with the result that trade has been unfairly diverted to 
the respondent from its competitors likewise engaged in the business 
of distributing and selling men's suits and clothing who truthfully 
adwrtise and represent the nature and chamcter of their business. 
As a result thereof, substantial injury has been, and is now being, 
done by respondent to competition in commerce among and between 
the various States of the United States. 

CONCLUSION 

The aforesaid acts and practices of the respondent., United 'Voolen 
Mills, are to the prejudice of the public and of respondent's com
Petitors, and constitute unfair methods of competition in commerce, 
Within the intent and meaning of Section 5 of an Act of Congress, 
approved September 2G, 1914, entitled "An Act to e1·eat{l a Federal 
Trade Commission, to define its powers and duties, and for other 
Purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the substitute answer 
of respondent, in which substitute answer respondent admits all the 
material allegations of the complaint to be true, and states that it 
Waives hearing on the charges set forth in said complaint and that, 
Without further evidence or other intervening procedure, the Com
:tniiision may issue and serve upon it findings as to the facts and con
elusion and an order to cease and desist from the violations of law 
~harged in the complaint, and the Commission having made its find
Ings as to the facts and conclusion that said respondent has violated 
the provisions of an Act of Congress, approved September 26, 1914, 
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entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

It is ordered, That the respondent, United 'Yoolen Mills, a cor
poration, its officers, representatives, agents, and employes, in con
nection with the offering for sale, sale, and distribution of clothing 
for men, suits, pants, and overcoats in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

Representing, through the use of the word ''Mills'' or any otlwr 
word or phrase of similar import and meaning as part of its corpo
rate name or in any other manner, or through any .other means or 
device, that it is the manufacturer or maker of the products which it 
sells unless and until it actually owns and operates or directly and 
absolut«:>ly controls a plant or mill wherein said products are manu
factured by it. 

It is f'urther ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE ~lATTER OF 

I>RENDERGAST-DAVIES COMPANY, LTD. 

COMI'LAI:!>IT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOL.\TION 
OF SEC. :; OF AN .ACT OF CONGRESS .APPROVED SEPT. 26, 19H 

Dot"kct f!S-W Conrplai11t, June 20, 19J!I-Decision, llfar. 5, 1938 

Where word "Dir>tllleries," whPn usPc\ in rounPction with liquor Industry and 
products thereof, lllld had and still had a dt>ftnite significance and meaning 
to minds of whole,.alers nnd t·etallers and to ultimate purchasing public 
as dPsfgnatiug places whHe f'lleh liquors are mnde by process of original 
und continuous distillation from mash, wort, or wash thro\tgh continuou~ 
elosed pi[lf'S and ve"sel~ until numnfarture is romplete, and substantial 
portion of purehaslng public preferred to buy !;pirituous liquors prepared 
und butt leu by dir;tilleries; and thereafter a corporation enguged us 1m
pot-ter, whole,:aler, and retailer of whi::;kiefl and other alcoholic beverages, 
in substantial compf'tition with others similarly engnged-

(a) Sold bottled whisky, labels on which described snme as "Bottled It\ Scot
lund, MacNab Distllleries Limited, 266 C'lyde Rt., Glnsgow, Scotland. Head 
Offiee 11 'Valerloo Place, London S. ,V, 1, England," and thereby repre
sented to customers, and supplied to them means of rt>presenting to their 
retailer-Yewlees nnd to ultimate consuming puhlic, tllllt whisky thus con
talnered was made ln Scotllm<l by aforesaid ''Distilleries"; 

~otwithstanding fuet sahl eont•ern uPithet· owued, operated, nor controlled uny 
place or places where alcoholic liquors nre produced by process of original 
nnu continuous <li~<tillatiou from ma:;h, wort, or wash, and did not pro
duce nny whisky whleh went into bottles thus labeled, nnd whisky in quer;
tion was mfu'le for it under agreement with English di,.tillers, and tht>t•t> 
were no !<ueh distilleries nt said Glasgow address; and 

'Where "Seotch Whi~ky" had long hnd nnd still had definite significan~e to 
Inhul,.; of wholt>salers, retuiie~·s, and ultimate purt·hasing public as inean
ing distinctive product of Scotland, there made, aud a substantial por· 
tion of purc·ha:;ing public preferred to buy Seotch whisky made in Scotlnnd; 
and there11fter aforesaid importer, wholesRier, 11nd retaller-

(b) Sold whi1'ky In bottles, aforesaid labels of which fmther represented same 
as "Sandy M11rNab's Old Liqueur Scoteh Whiskey, a blend of the fine~t aged 
Scoteh Whiskey, Produce of Srotland-Bottled in Scotland, MacNab Dis. 
tilleries LimitPd," etc., as above !wt forth, and thereby rept·esentt-d to ens· 
toruers, and ~;npplied to them means of representing to own YendPe·rc
tailcrs lllHI to ultimate eousnming public, that whisky thus contaiuered 
Wus a trne Seoteh \Yhi~ky, di!<thwtive product of Seotland, and there made 

, by the lllacNab Distilleries; 
J.l\otwithstan<ling fuet said liquor was uot n distinctive product of Scotinnd, 

nor tlwre mndt> nor bottled, and wns neither "Scotch "'hlsky" iu ful·t nor 
In arc-or<laure with stnndards of illt>utlty for distilled !'ipirlt>! estnbllshed hy 

' Federal Alrohol Admini~tration; 
Yith effeet of misleading and dP<'eiving dealf'rs and pmrluudng pnhlic Into 

erroneous lwlit>fs that Seoteh whil'ky sold by it was prndu1't of nn a«·tnal 
tlistillery in Seotlund and wus n dlstlnctiYe product of Slli<l country, tlll're 
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made, and genuine Seotch whi:.,;ky imported f1·om Scotland, and of indue· 
ing dealers and purchasing public, iu such beliefs, to buy said Sandy :\lac
Nab Scotch whisky, and thereby divert trade to it from competito'rs, nmong 
whom there are those who sell as Scot<'ll whisky, whh;ky made and bottll'll 
in Scotland and distiuctlve product of thnt country RIHl truthfnlly labeled 
.as product of actual dh;tilleries there located, and competitors who sell 
as blended, Scotch type whi~ky, mixture or blend made outside of Great 
Britain and do not falsPly l't>present it:'! place of di~tlllation on labelS 
attached to bottles in which liquor i~ !<old and shipped, and with l'llpadtY 
and tendency so to mislead, deceive, and induce; to the substantial injurY 
of substantial competition in interstate commerce: 

:.Uel4, That such acts and practices were to the prejudice of the publlc and 
competitors and constituted unfair methods of competition. 

Before Jlr. John J. Keenan, trial examiner. 
Air. PCad B. Jforehou.Ye for the Commission. 
/11,•. Ce&rge J. Feldman, of ·washington, D. C. and lVei.~s·ma·n & 

.Maretz, of New Haven, Conn., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Prendergast
Davies Company, Ltd., a corporation hereinafter referred to as re· 
spondent, has been and is using unfair methods of competition in 
commerce, as "commerce" is defined in said act, and it appearing to 
the said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its chargeS 
in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation, organized, existing, and 
doing business under the laws of the State of New York, with itS 
principal office and place of business at 601 West 26th Street, in the 
city of New York in said State. It is now, and for more than 1 year 
last past has been, engaged in the business of an importer, wholesaler, 
and retailer of whiskies and other alcoholic beverages, purchasing, 
importing, and selling the same at both wholesale and retail in con· 
stant course of trade and commerce between the various States of the 
United States and in the District of Columbia. In the course and 
conduct of its said business it causes the aforesaid alcoholic beverages 
when sold to be transported from its place of business aforesaid, into 
and through the various States of the United States to the purchasers 
thereof, located in other States of the United States and in the District 
of Columbia. In the course and conduct of its business aforesaid, 
respondent is now and has been, for more than 1 year last past, irt 
substantial competition with other corporations and with individuals, 
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Partnerships, and firms, engaged in the purchase, importation, and 
~ale at wholesale and retail of whiskies and other alcoholic beverages 
111 trade and commerce between and among the various States of the 
Dnited States and the District of Columbia. 
. PAR. 2. For a long period of time the word "Distilleries" when used 
111 connection with the liquor industry and the products thereof has 
had and still has a definite significance and meaning to the minds 
of the wholesalers and retailers in such industry and to the ultimate 
Purchasing public, to wit, the places where such liquors are manu
factured by the process of original and continuous distillation from 
lnash, wort, or wash, through continuous closed pipes and vessels until 
the ll1anufacture thereof is completed; and a substantial portion of the 
Purchasing public prefers to buy spirituous liquors prepared and bot
tled by distilleries. Further, "Scotch ·whiskey" for a long time has 
had and still has, a definite significance to the minds of wholesalers, 
retailers, and to the ultimate purchasing public, to wit: a distinctive 
l~roduct o.f Scotland, manufactured in Scotland, and a substantial por
tion of the purchasing public prefers to buy Scotch whiskey manu
factured in Scotland. 

PAR. 3. In the course and conduct of its business as aforesaid, re-
8~0ndent has heretofore sold and is now selling, a whiskey in bottles 
''"1th labels attached thereto containing the following representations, 
to wit: 

Sandy MacNab's 
Old Liqueur Scotch 

Whiskey 
A blend of the finest aged Scotch Whiskey 
Produce of Scotland-Bottled in Scotland 

l\IacNab Distilleries Limited 
266 Clyde St., 

Glasgow, Scotland 
Head Office 

11 Waterloo Place, 
London S. W. 1, 

England 

1 ~.Y the use of the aforesaid designation "Scotch Whiskey" on said 
i a els, together with the phrases "MacNab Distilleries, Ltd.," "Bottled 

11 
Scotland" and ,the address "2(i6 Clyde Street, Glasgow, Scotland" 

~~~.the aforesaid labels in which it sells and ships the aforesaid 
" •• 115key, respondent represents to its customers and furnishes them 
thtth tl~e means of representing to their vendees, both retailers and 
t : lllhmate consuming public, that the whiskey in said bottles con
~tned is a true Scotch whiskey, a distinctive product of Scotland and 

anufuctnred in Scotland by the l\IacNab Distilleries, Ltd., when as 
l6045lm--39--VOL. 26----57 
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a matter of fact the MacNab Distilleries, Ltd., is an English companY 
with its principal office in the city of London, England, and does not 
own, operate, or control any place or places where alcoholic liquors 
are produced by the process of original and continuous distillation 
from mash, wort, or wash and does not produce or manufacture anY 
whiskey or whiskies which go into the bottles so labeled as aforesaid; 
the so-called "Sandy MacNab Scotch Whiskey" is produced by ,V, IJ. 
Holt and Sons, Ltd., distillers of Chorlton-Cum-Hardy, England, 
under an agreement with the aforesaid MacNab Distilleries, Ltd., o! 
London, England, and said whiskey is not a distinctive product of 
Scotland and is neither manufactured nor bottled in Scotland, and 
is neither "Scotch Whiskey'' in fact, nor in accordance with the 
standards of identity for distilled spirits established by Article II 
of Regulation No. 5 of the Federal Alcohol Administration, effecth'e 
May 1, 1936, duly enacted and promulgated pursuant to the authoritY 
of the Federal Alcohol Administration Act, 49 Stat. 977, approved 
August 29, 1935. There are no MacNab Distilleries at 266 Clyde 
Street, Glasgow, Scotland. 

PAR. 4. There are among the competitors of respondent engaged in 
the sale of Scotch Whiskey, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals, who sell at whole· 
sale and retail as Scotch whiskey, whiskey which is manufactured 
and bottled in Scotland and is a distinctive product of that countrY 
and which whiskey is truthfully labeled as the product of actual dis· 
tilleries located in Scotland. There are also among the competitors 
of respondent as aforesaid, corporations, individuals, firms, nnd 
partnerships, who sell "blended Scotch Type Whiskey," a mixture or 
blend made outside of Great Britain and who do not falsely represent 
its place of distillation on the labels attached to the bottles in whicb 
such liquor is sold and shipped. 

PAR. 5. The representations by respondent, as set forth in pars· 
graph 3 hereof for each of them nave the capacity and tendency to 
and do mislead and deceive dealers and the purchasing public intO 
the erroneous beliefs that the "Scotch 'Whiskey" by it sold is the 
product of an actual distillery located in Scotland, and that it is a, 

distinctive product of Scotland, manufactured there, and is otherwise 
genuine !Scotch whiskey, imported from Scotland and have the c~
pacity and tendency and do induce dealers and the purchasing pubbC 
acting in such beliefs to purchase the Sandy l\lacN ab "Scotch 
'Vhiskey" sold by respondent, thereby diverting trade to respond~nt 
from its competitors who do not so misrepresent the Scotch whiskteS 
and blended Scotch type whiskies by them sold and thereby r.e
spondent does substantial injury to substantial competition 111 

interstate commerce. 
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PAR. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS '1'0 THE FAC'TS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Tmde Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on June 20, 1936 issued, and later served 
its complaint in this proceeding upon the respondent., Prendergast
Davies Company, Ltd., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respon
dent's answer, the Commission, by order entered herein, granted 
respondent's request for permission to withdraw said answer and to 
substitute tlwrefor an answer admitting all the material allegations of 
the complaint to be true, ami waiving the taking of further evidence 
nnd all other intervening procedure, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and the substitute answer, briefs and oral arguments 
of counsel having been waived, and the Commission having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the int{'rest of the public and makes 
this its findings us to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. This respondent is a corporation organized, existing, 
~~d doing business under and by virtue of the laws of the State of 
r ew York. Its office and principal place of business is located at 
601 West 26th Street, in the city of New York, in said State. For 
~nore than 1 year last past it has been engaged in the business of an 
1~Porter, whole~mler, and retailer of whiskies and other alcoholic 
e11~t·nges, ,purchasing, importing, and st>lling the same at both 

~\"ho~esale and ~·etail in constant co.urse of trade ~nd com~nei:ce 
ueh, een the vanous States of the Umted States and m the D1stnct 
of Columbia. In the course and conduct of its said business it 
~auses the afort>said alcoholic beverages when sold to be transported 
rom its place of business aforesaid, into and through the various 
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States of the United States to the purchasers thereof, located in 
other States of the United States and in the District of Columbia. 
In the course and conduct of its business aforesaid, respondent is 
now and has been, for more than 1 year last past, in substantial 
competition with other corporations and with individuals, partner
ships, and firms, engaged in the purchase, importation, and sale at 
wholesale and retail of whiskies and other alcoholic beverages in 
trade and commerce between and among the various States of the 
United States and the District of Columbia. 

PAR. 2. For a long period of time the word "Distilleries" when 
used in connection with the liquor industry and the products thereof 
has had and still has a definite significance and meaning to the minds 
of the wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, the places where such liquors are manu
factured by the process of original and continuous distillation from 
mash, wort or wash, through continuous closed pipes and vessels 
until the manufacture thereof is completed; and a substantial portion 
of the purchasing public prefers to bny spirituous liquors prepared 
and bottled by distilleries. Further, "Scotch ·whiskey" for a long 
time has had and still has, a definite significance to the minds of 
wholesalers, retailers and to the ultimate purchasing public, to wit: 
a distinctive product of Scotland, manufactured in Scotland, and a 
substantial portion of the purchasing public prefers to buy Scotch 
whiskey manufactured in Scotland. 

Pursuant to the authority conferred upon him by the act of August 
29, 1935 ( 49 Stat. 977) the Federal Alcohol Administrator promul
gated regulations No. 5, article II of which became effective as of 
}fay 1, 1936. Said article II establishes certain official standards of 
identity for distilled spirits, including Scotch whiskey. The stand
ard of identity thus established is as follows: 

"Scoteh whbkey" is a distinctive product of Scotland, manufactured in 
Scotland in compliance with the laws of Great Britain regulating the mann
facture of Scotch whiskey for consumption in Great Britain, and containing 
no distilled ~<pirits less than three years old: Provided, That if In fact such 
product as HO manufactured is a mixture of distilled spirits, such mixture Is 
"Blended Scotcl1 whiskey" (Scotch whiskey-a blend). "Scotch whiskeY" 
snail not be designated as "straight." 

PAR. 3. In the course and conduct o£ its business as aforesaid, 
respondent has heretofore sold and is now selling, a whiskey in 
bottles with labels attached thereto containing the following repre
sentations, to wit: 

Sandy MacNab's 
Old Liqueur Scotch 

Whiskey 
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A blend of the finest aged Scotch Whiskey 
Produce of Scotland-Bottled in Scotland 

MacNab Distilleries Limited 
266 Clyde St., 

Glasgow, Scotland 

Head Office 
11 Waterloo Place, 

London, S. "'· 1, 
England 

865 

By the use of the aforesaid designation ''Scotch Whiskey" on said 
labels, together with the phrases "MacNab Distilleries, Ltd.," 
"Bottled in Scotland" and the address "266 Clyde Street, Glasgow, 
Scotland" on the aforesaid labels in which it sells and ships the afore
said whiskey, respondent represents to its customers and furnishes 
them with the means of representing to their vendees, both retailers 
and the ultimate consuming public, that the whiskey in said bottles 
contained is a true Scotch whiskey, a distinctive product of Scotland 
and manufactured in Scotland by the l\facNab Disti1leries, Ltd., when 
as a matter of fact the MacNab Distilleries, Ltd., is an English com
pany with its principal office in the city of London, England, and 
does not own, operate, or control any place or places where alcoholic 
liquors are produced by the process of original and continuous 
distillation from mash, wort, or wash and does not produce or manu
facture any whiskey or whiskies which go into the bottles so labeled 
as aforesaid; the so-called "Sandy l\facN ab Scotch Whiskey" is pro
duced by W. H. Holt and Sons, Ltd., distillers of Chorlton-Cum
Hardy, England, under an agreement with the aforesaid MacNab 
Distilleries, Ltd., of London, England, and said whiskey is not a 
distinctive product of Scotland and is neither manufactured nor 
bottled in Scotland, and is neither "Scotch Whiskey" in fact, nor in 
accordance with the standards of identity for distilled spirits estab
lished by article II of regulations No. 5 of the Federal Alcohol 
Administration, effective May 1, 1936, duly enacted and promulgated 
pursuant to the authority of the Federal Alcohol Administration Act, 
49 Stat. 977, approved August 29, 1935. There are no MacNab 
Distilleries at 266 Clyde Street, Glasgow, Scotland. At the time of 
the issuance of the complaint and for a long period of time there
after, the company known as "l\facNab Distilleries, Ltd.," did not 
own, operate, or control any distilleries whatever. All sa]e of "Sandy 
MacNab Scotch Whiskey" by respondent was discontinued in 
February 1937. 

PAR. 4. There are among the competitors of respondent engaged 
in the sale of Scotch whiskey, as mentioned in paragraph 1 hereof, 
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corporations, firms, partnerships, and individuals, who sell at whole· 
sale and retail as Scotch 'Vhiskey, whiskey which is manufactured 
and bottled in Scotland and is a distinctive product of that country 
and which whiskey is truthfully labeled as the product of actual 
distilleries located in Scotland. There are also among the com· 
petitors of respondent as aforesaid, corporations, individuals, firms, 
and partnerships, who sell "blended Scotch Type Whiskey," a mix· 
ture or blend made outside of Great Britain and who do not falsely 
repre9E1nt its place of distillation on the labels attached to the bottles 
in which such liquor is sold and shipped. 

PAR. 5. The representations by respondent, as set forth in para· 
graph 3 hereof, and each of them have the capacity and tendency to 
and do mislead and deceive dealers and the purchasing public into 
the erroneous beliefs that the "Scotch Whiskey" by it sold is the 
product of an actual distillery located in Scotland, and that it is a. 
distinctive product of Scotland, manufactured there, and is other· 
wise genuine Scotch whiskey, imported from Scotland, and have 
the capacity and tendency to and do induce dealers and the purchas· 
ing public acting in such beliefs to purchase the Sandy MacN a.b 
"Scotch Whiskey" sold by respondent, thereby diverting trade to 
respondent from its competitors who do not so misrepresent the 
Scotch whiskies and blended Scotch type whiskies by them sold, and 
thereby respondent does substantial injury to substantial competi· 
tion in interstate commerce. 

CONCLUSION 

'ifhe aforesaid acts and practices of the respondent, Prendergast· 
Davies Company, Ltd., are to the prejudice of the public and of 
respondent's competitors, and constitute unfair methods of competi· 
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com· 
mission upon the complaint of the Commission and the answer filed 
herein on the 28th day of February 1938 by respondent, admitting all 
the material allegations of fact contained in the complaint to be 
true, waiving hearing on the charges set forth in the said complaint, 
and stating that without further evidence or other intervening pro· 
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cedure the Commission may issue and serve upon it findings as to 
the facts and conclusion drawn therefrom, and an order to cease 
and desist from the violations of law charged in the complaint, 
and the Commission having made .its findings as to the facts and 
its conclusion that said respondent has violated the provisions of an 
Act of Congress approved September 26, 1914, entitled "An Act to 
<'reate a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

It is ordered, That the respondent, Prendergast-Davies Company, 
Ltd., a corporation, its officers, representatives, agents, and em
ployees, in connection with the offering for sale, sale, and distribu
tion of "Sandy l\IacN ab" brand whiskey in interstate commerce or 
in the District of Columbia, do cease and desist from: 

1. Representing, through the use of the word "Distilleries'' in the 
trade or corporate name of the bottler of said "Sandy l\IcN ab" 
Whiskey as shown on all stationery, advertising or labels attached 
to the bottles in which said "Sandy McNab" whiskey is sold, and 
shipped, or in any other way by word or words of like import, (a) 
that said bottler is a distiller of the said "Sandy McNab" whiskey; 
or (b) that the said "Sandy McNab" whiskey is by said bottler 
Inanufactured through a process of distillation; or (c) that said 
bottler owns, operates, or controls a place or places where such 
"Sandy MacNab" whiskey is by said bottler manufactured by a 
Process of original and continuous distillation from mash, wort, or 
'Wash, through continuous closed pipes and vessels until the manufac
ture thereof is completed, unless and until such bottler shall actually 
own, operate, or control such a place or places. 

2. Representing that a product imported into this country and 
resold by said respondent, which product as of June 1936, was 
designated and labeled "Sandy MacNab Old Liqueur Scotch 
Whiskey" is either a blend of the finest aged Scotch whiskey or 
that it is a product of Scotland, or that there are in existence any 
distilleries known as "MacNab Distilleries," unless and until the 
corporation known as MacNab Distilleries, Ltd., shall actually own, 
operate, or control a place where, in a continuous process of dis
tillation from mash, wort, or wash, spirits shall be by it produced 
by distillation and said spirits shall be distinctive products of 
Scotch manufacture· in Scotland, in compliance with the laws o£ 
Great Britain regulating the manufacture of Scotch whiskey for 
consumption in Great Britain and containing no distilled spirits 
~e~s than 3 years old; provided that if in fact such products by 
sa1d distilleries so manufactured are mixtures of distilled spirits, 
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such mixture may be called "Blended Scotch Whiskey" or "Sotch 
Whiskey-a Blend." 

It is further ordered, That the said respondent, within 60 days 
from and after the date of service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth 
in detail the manner and form in which it is complying and has 
complied with the order to cease and desist hereinabove set forth. 
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IN THE l\IATTER OF 

TOSTO FOODS, INC., AND 'WILLIAM C. l\HTHOEFER 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 11 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 + 

Docket 3fe90. Complaint, Jan. 3, 1938-Decision, Mar. 5, 1938 

WhE're a corporation and an individual, vice president, secretary, and treasurer 
thereof, engaged in sale and distribution of salted peanuts to wholesalers, 
jobbers, and retailers, in competition with others similarly engaged in sale 
and distribution of salted nuts, confections, and candy-

Sold its so-called "Strange As It Seems" nuts, packed in individual, small, 
sealed, 5-cent cartons, within a few of which there were concealed, in 
accordance with notice on individual cartons thereof advising ultimate 
purchaser "You may find 5 cents, 25 cents, 50 cents, or $1," some such sum, 
as determined through selection and breaking of carton, and thereby 
supplied to and placed in hands of others means of conducting lotteries 
in sale of their said product as displayed and sold by retail purchasers 
thereof, in accordance with such plan, or game of chance and in violation 
of public policy of the common law and criminal statutes and contrary 
to that of the United States Government; 

With result that many dealers in and ultimate pm·chasers of such products were 
attracted by element of chance involved in sale thereof, and thereby induced 
to buy same, thus packed and sold, in preference to nuts or candy of com
petitors who are not willing to and do not ol!er and sell their products so 
packed, assembled or otherwise arranged as to involve game of chance and 
refrain therefrom, and with tendency and capacity thereby to divert to 
themselves trade and custom from competitors who do not use same or 
equivalent method, and to exclude from said trade all aforesaid unwilling 
competitors and lessen competition therein and create a monopoly of said 
trade in themselves and in such other distributors as use same or an equiva
lent method, and to deprive purchasing public of benefit of free competition 
in said trade and eliminate or exclude therefrom, as case may be, all actual 
or potential competitors who do not adopt and use such methods : 

lield, That such method, act, and practices were all to the prejudice of the 
public and competitors and constituted unfair methods of competition . 

. Jfr. Henry 0. Lank and Mr. P. 0. J{olin8lci for the Commission. 

CoMPLAINT 

Pursuant to the provisions o£ an Act o£ Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
:rnission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that the Tosto 
Foods, Inc., a corporation, and William C. Mithoe£er, an individual, 
hereinafter referred to as respondents, have been and are using unfair 
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methods of competition in commerce, as "commerce" is defined in said 
act, and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Tosto Foods, Inc., is a corporation or
ganized, existing, and doing business under and by virtue of the laws 
of the State of Ohio, with its principal place of business at 307 East 
Twelfth Street, Cincinnati, Ohio. Respondent William C. Mithoefer 
is its vice president, secretary, and treasurer and has his business 
office at the same' address as that of the corporate respondent. Re
spondents act together and in cooperation with each other in doing 
the acts and things hereinafter alleged. Respondents are now, and 
for more than 1 year last past have been, engaged in the sale and 
distribution of salted peanuts to wholesale dealers, jobbers, and retail 
dealers. Said respondents cause and have caused their said products, 
when sold, to be transported! from their principal place of business 
in the city of Cincinnati, Ohio, to purchasers thereof in the State of 
Ohio and in other States of the United States at their respective 
places of business. There is now, and has been for more than 1 year 
last past, a course of trade and commerce by said respondents in such 
salted peanuts between and among the various States of the United 
States. In the course and conduct of said business, respondents are 
in competition with other corporations and individuals and with 
partnerships engaged in the sale and distribution of salted nuts, 
salted peanuts, peanut confections, and candy in commerce between 
and among the various States of the United States. 

PAR. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
and retail dealers salted peanuts so packed and assembled as to in
volve the use of a lottery scheme when sold and distributed to the 
consumers thereof. Said salted peanuts are packed in individual, 
small, sealed cartons which retail to the ultimate consumer at 5 cents 
per carton. Said salted peanuts are designated by respondents as 
"Strange as It Seems." Sealed within a small number of individual 
cartons are 5 cents, 25 cents, 50· cents, or $1, but the ultimate pur
chasers cannot ascertain which cartons contain one of the aboV'e
named sums until a selection has been made and the individual carton 
broken open. The aforesaid purchasers of said individual cartons 
of salted peanuts who procure one of the said sums of money thuS 
procure the same wholly by lot or chance. The individual cartons of 
said salted peanuts have lithographed or printed thereon the follow~ 
ing language: "You may find 5 cents, 25 cents, 50 cents, or $1." 
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PAR. 3. The wholesale dealers and jobbers to whom respondents 
sell the said salted peanuts resell the same to retail dealers, and said 
retail d.ealers and the retail dealers to whom respondents sell direct 
expose said salted peanuts :for sale and sell same to the purchasing 
public in accordance with the aforesaid sales plan. Respondents thus 
supply to and place in the hands of others the means of conducting 
lotteries in the sale o£ their products in accordance with the sales 
plan hereinabove set forth. Said sales plan has a capacity and tend
ency to induce purchasers thereof to purchase respondents' said prod· 
ucts in preference to salted nnts, salted peanuts, peanut confections 
or candy offered for sale and sold by their competitors. 

PAn. 4. The sale. of said salted peanuts to the purchasing public in 
the manner above alleged involves a game of chance or the sale of a 
chance to procure a sum of money. Tlw use by respondents of said 
method in the sale of salted peanuts, and the sale of salted peanuts by 
and through the use thereof and by the aid of said method, is a 
practice of the sort which the common law and criminal statutes have 
long deemed contrary to public policy, and is contrary to an estab
lished public policy o£ the Government of the United States. The 
use by respondents of said method has a tendency unduly to hinder 
competition or create a monopoly in this, to wit: that the use thereof 
has the tendency and capacity to exclude from the salted nut and 
peanut confection or cnndy trade competitors who do not adopt and 
Use the same method or an equivalent or similar method involving 
the same or an equivalent or similar element of chance or lottery 
scheme. Many persons, firms, and corporations who make and sell 
salted nuts, ~alted peanuts, and peanut confections or candy in com
Petition with the respondents, as above alleged, are unwilling to offer 
for sale or sell their said products so packed and 11ssembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
Public so as to involve a game of chance, and such competitors refrain 
therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of salted nuts, 
salted peanuts, and peanut confections and candy are attracted by 
respondents' said method and manner o£ packing said salted peanuts, 
and by the element of chance involved in the sale. thereof in the man
ner above described, and are thereby induced to purchase said salted 
Peanuts so packed and sold by respondents in preference to salted 
peanuts or candy offered for sale and sold by said competitors of re
spondents who do not use the same or an equivalent method. The use 
of said method by respondents has the tendency and capacity because 
of said game of chance, to divert to respondents trade and custom 
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from their competitors who do not use the same or an equivalent 
method; to exclude from said trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said trade, and to tend to 
create a monopoly of said trade in respondents and in such other dis· 
tributors as use the same or an equivalent method; and to deprive the 
purchasing public of the benefit of free competition in said trade. 
The use of said method by respondents has the temlency anrl capacity 
to eliminate from said trade all actual competitors, and to exclude 
therefrom all potential competitors who rlo not arlopt :mrl use said 
method or an equivalent method. 

PAR. 6. The aforementioned. method, acts, and practices of respond· 
ents are all to the prejudice of the public and respondents' com· 
petitors as hereinabove alleged. Said method, acts, and pmctices 
constitute unfair methods of competition in commerce within the in· 
tent and meaning of Section 5 of an Act of Congress, approved 
September 26, 19H, entitled "An Art to create a Federal Trade 
Commission, to define its powers and duties, and :for other purposes." 

REPORT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act o:f Congress, approved Sep· 
temher 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on January 3, 1938, issued and served 
its complaint in this proceeding upon the respondents, Tosto Foods, 
Inc., and William C. Mithoefer, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of 
respondents' answer, the Commission, by order entered herein, granted 
respondents' request for permission to withdraw said ans,ver and 
substitute therefor a substitute answer admitting all the material 
allegations of the complaint to be true and waiving the taking of 
:further evidence and all other intervening procedure, which substi· 
tute answer was duly filed in the office of the Commission. There· 
after, this proceeding regularly came on :for final hearing before the 
Commission, on the said complaint and the substitute answer, and 
the Commission, having duly considered the matter and being no'" 
:fully advised in the premises, finds that this proceeding is in the 
interest o:f the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 

PAnAGRAPH 1. Respondent, Tosto Foods, Inc., IS a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Ohio, with its principal place of business located 
at 307 East Twelfth Street, Cincinnati, Ohio. Respondent ·william 
C. l\Iithoefer is its vice president, secretary, and treasurer and has 
his business office at the same address as that of the corporate re
spondent. Respondents act together and in cooperation with each 
other in doing the acts and things hereinafter found. Respondents 
are now, and for more than 1 year last past have been, engaged in 
the sale and distribution of salted peanuts to wholesale dealers, 
jobbers, and retail dealers. Said respondents cause and have caused 
their said products, when sold, to be transported from their prin
cipal place of business in the city of Cincinnati, Ohio, to purchasers 
thereof in the State of Ohio and in various States of the United 
States at their respective places of business. There is now, and' has 
been for more than 1 year last past, a course of trade and commerce 
by said respondents in such salted peanuts between and among the 
Various States of the United States. In the course and <;onduct of 
said business, respondents are in competition with other corporations 
and individuals and with partnerships engaged in the sale and dis
tribution of salted nuts, salted peanuts, peanut confections, and candy 
in commerce between and among the Yarious States of the United 
States. 

PAR. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
~nd retail dealers salted peanuts so packed and assembled as to 
111Yolve the use of a lottery scheme when sold and distributed to the 
consumers thereof. Said salted peanuts are packed in individual, 
Sinall, sealed cartons which retail to the ultimate consumer at 5 cents 
r)er carton. Said salted peanuts are designated by respondents as 
"Strange As It Seems." Sealed within a small number of individual 
cartons are 5 cents, 25 cents, 50 cents, or $1, but the ultimate pur
chasers cannot ascertain which cartons contain one of the above 
llamecl sums until a selection has been made and the individual 
carton broken open. The aforesaid purchasers of said individual 
cartons of salted peanuts who procure one of the s11id sums of money 
thus procure the same wholly by lot or chance. The iJJdividual car
tons of said salted peanuts have lithographed or printed thereon 
the following langu_age: "You may find 5 cents, 2/:i cents, 50 cents, 
or $1.': 

PAR. 3. The wholesale dealers and jobbers to whom respondents sell 
the said salted peanuts rl:'st>ll the snmP to retail dealers. and said retail 
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dealers and the retail dealers to whom respondents sell direct expose 
said salted peanuts for sale and sell same to the purchasing public in 
accordance with the aforesaid sales plan. Respondents thus supply to 
and place in the hands of others the means of conducting lotteries in 
the sale of their products in accordance with the sales plan hereinabove 
set forth. Said sales plan has a capacity and tendency to induce pur· 
chases thereof to purchase respondents' said products in preference to 
salted nuts, salted peanuts, peanut confections, or candy offered for 
sale and sold by their competitors. 

PAR. 4. The sale of said salted peanuts to the purchasing public in 
the manner above found involves a game o:f chance or the sale of a 
chance to procure a sum of money. The use by respondents of said 
method in the sale o:f salted peanuts, and the sale o:f salted peanuts by 
and through the use thereof and by the aid of said method, is a prac· 
tice of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. The use by 
respondents of said method has a tendency unduly to hinder competi
tion or create a monopoly in this, to wit: that the use thereof has the 
tendency and capacity to exclude from the salted nut and peanut con· 
fection or candy trade competitors who do not adopt and use the same 
method or an equivalent or similar method involving the same or an 
equivalent" or similar element of chance or lottery scheme. Many per· 
sons, firms, and corporations who make and sell salted nuts, salted 
peanuts, and peanut confections or candy in competition with the 
respondents, as aboye described, are unwilling to offer for sale or sell 
their said products so packed and assembled as above described, or 
otherwise arranged and packed :for sale to the purchasing public so 
as to involve a game of chance, and such competitors refrain 
therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of salted nuts, 
salted peanuts, and peanut confections and candy are attracted by 
respondents' said method and manner of packing said salted peanuts, 
and by the element of chance involved in the s1tle thereof in the manner 
above described, and are thereby induced to purchase said salted pea· 
nuts so packed and sold by respondents in preference to salted peanuts 
or candy offered :for sale and sold by said competitors of respondents 
who do not use the same or an equivalent method. The use of said 
method by respondents has the tendency and capacity, bPcause of said 
game of chance, to divert to respondents trade and custom :from their 
competitors who do not use the same or an equivalent method; to ex
clude from said salted peanut and candy trade all competitors who are 
unwilling to and who do not use the same or an equivalent method 
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because the same is unlawful; to lessen competition in said salted pea
nut and candy trade, and to tend to create a monopoly of said salted 
peanut and candy trade in respondents and in such other distributors 
of salted peanuts and candy as used the same or an equivalent method; 
and to deprive the purchasing public of the benefit of free competi
tion in said salted peanut and candy trade. The use of said method 
by respondents has the tendency and capacity to eliminate from said 
salted peanut and candy trade all actual competitors, and to exclude 
therefrom all potential competitors who do not adopt and use said 
method or an equivalent method. 

CONCLUSION 

The aforementioned method, acts and practices of respondents are 
all to the prejudice of the public and respondents' competitors, us here
inabove found. Said method, acts and practices constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved. September 26, '1.914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the substitute 
answer of the respondents admitting all the material allegations of 
the complaint to be true and waiving the taking of further evi
dence and all other intervening procedure, and the Commission hav
ing made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of an Act of Congress ap
prowd September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondents, Tosto Foods, Inc., a corpo
ration, its officers, and William C. l\Iithoefer, individually, and as 
an offieer of Tosto Foods, Inc., and their respective representatives, 
agents, and employees, in connection with the offering for sale, sale 
and distribution of salted nuts or confections in interstate commerce, 
do forthwith cease and desist from:· 

1. Selling and distributing salted nuts or confections so packed 
and assembled that sales of such salted nuts or confections to the 
general public are to be made or may be made by means of a 
lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
salted nuts or confections which are used, or may be used, without 
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alteration or rearrangement of the contents of such assortments, to 
conduct a lottery, gaming device, or gift enterprise in the sale or 
distribution of the salted nuts or confections contained in said 
assortments to the public; 

3. Selling or distributing individual packages of salted nuts or 
confections containing coins or other United States money, which 
said individual packages of salted nuts or confections are packed 
and assembled in assortments with other individual packages of 
salted nuts or confections of similar size, shape, and appearance 
not containing coins or other United States money, for resale to 
the public by retail dealers. 

It w further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist 
hereinabove set forth. 
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IN THE l\IATTER OF 

CARL E. KOCH AND EUGENE F. HEFLEDOWER, TRAD
ING AS CO-OPERATIVE BUYERS' SERVICE AND 
AMERICAN BEAUTY PRODUCTS COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED YIOLATIOS 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2529. Complaint, Nov. 17, 1936 1-Decision, Mar. "1, 1938 

Where two partners and a corporation, which they served as president and 
vice president, re!;pectively, and stock of which they owned, \\ith same 
principal place of business and representing a common enterprise, engaged 
in sale anu distribution of benuty and barber shop supply prouucts con
sisting of a large number of different items, such as permanent-waving 
machines, scissors, brushes, lotions and oils, and other related products, 
through catalogs, correspondence, bulletins, and monthly trade literature, 
and with branch offices in seven American cities-

( a) Represented business conducted by them as that of a cooperative, through 
selecting and using trade name "Co-Operative Buyers' Service" for business 
conducted by the two partners, and represented to customers and pros
pective customers, through long stories and articles in their said trade 
literature and In other ways, that business done under aforesaid trade 
name was that of a cooperative and that prices at which said products 
were offered were cost prices, and that only profit which enured to their 
benefit for purchase of their said products, at prices listed, was service 
charge paid on order ; 

li'a<·ts being bnsilll'f;S was not in any sense a cooperative, prices included a profit 
to them over and above sueh charge, and there was no difference in the 
method and manner of conduct of business done under said trade name 
and that done by said corporation, conducted from same office, by same 
personnel, and with same overhead expense, and trade literature of both 
listed same products at same price quotations, and orders to either were 
filled from same stock, in same manner, and at identical prices, excepting 
addition of service charge in case of so-called "cooperative"; 

(b) Falsely represented in their trade literature that they had branch offices 
in San Francisco and Paris; and 

(c) Adopted and pursued plan and practice of advertising and offering for 
!'ale in their trade literature nationally known patented and trade-marked 
protluets of manufacturers who refused to sell same to them, at prices 
substantially below said products' prevailing market prices, and filled 
many orders therefor with p1·oducts of inferior quality and grade to those 
called for; 

:Notwithstanding fact they did not keep in stock and were unable to purchase 
in natural channels of trade sufficient quantities of such nationally known 
products to fill, supply, and senice a normal and anticipated number of 
orders therefor at prices ad,·ertlsed, and in many instances did not have 
any of such products in li'tock and were unable to obtain any substantial 

'Amended. 

160451m-39-VOL, 26--58 



878 FEDERAL TRADE COl\Il\IISSION DECISIONS 

Syllabus 2GF. T. C. 

quantities thereof; and with no expectation of filling all or any substau· 
tial portion of orders therefor, but with intent and effect of creating 
confusion and dissatisfaction in trade, to the injury of good will which 
had attached to products offered and sold by competitors, and to create 
impression and belief on part of customers that they were able to fill and 
service a normal number of orders therefor ; and 

Where such trade names as "Mar-0-0il," "Vita Tonic," '"Oil of Pine," "Oil-0· 
Castor," "Realistic," and "Revivatone" had long been used in connection with 
sale aud distribution of competing products, and same had become well and 
favorably known and were closely associated in minds of the pmchasing 
public with said brand names, and there was a substantial preference on 
part of portion of consuming public for said trade-marked, patented, and 
nationally known products over any other competing goods; and thereafter 
aforesaid partners and corporations, engaged as above set forth- · 

(d) Selected and adopted such brand names for·products offered by them as 
"Marlow," "Vita Tone," "Oil-O-Pine," "Oil of Castor," "Realistic," and "Re· 
vitasheen," in furtherance of plan and practice adopted, used and pursued, 
of simulating nationally known and advertised products of competitors, and 
of selecting and adopting brand names for their products similar in letters, 
sound, and appearance to those under which nationally known and advertised 
competing products had long been offered, as aforesaid; · 

(e) Selected and used cartons,' packages, bottles, designs, labels, slogans, and 
verbiage in connection with promotion aud sale of their own products simi· 
lar to and imitative of those long used In connection with manufacture, sale, 
and distribution of nationally known and advertised articles; 

(f) Selected and used such language as "A substitute for" and "Similar to" In 
loose and disconnected association with brand names under which nationallY 
known and advertised competing goods were distributed and sold, and 
adopted and used such statements as "Modern Rcience is able to rept·oduce 
any product," "The days of secret formulas are gone forever," "The products 
listed will give the same results as the most expensive advertised items," and 
many others to same effect and import ; 

Notwithstanding fact that products offered, listed, and advertised as aforesaid 
were not substitutes for the designated nationally known and advertised 
brands, and were not similar thereto in quality or composition and would 
not produce the same results; 

With effect of enabling them to pass off their own products as and for those 
nationally advertised, patented, and trade-marked goods sold by their com· 
petitors, and with result of confusion and deception of pm·chasers respecting 
identity of their said goods; 

(g) Falsely represented in their trade llteratm·e that said coJ·poratlon was manu· 
facturer and importer, facts being it did not manufacture or import any sulJ· 
stantlal portion of goods O'ffered and sold; 

(h) Falsely represented that certain merchandif;e would be given free to pur· 
chasers who bought a certain quantity of their products, facts bPing total 
cost of both items and profit thereon were included in resale prices of 
articles sold at purported bargain prices; 

( i) Falsely represented that their products bad regular retail prices aud were 
customarily sold for sums greatly in excess of tbose charged, and that offers 
made of certain products were limited offers ot· based on purchaE<e of limited 
quantities ; 
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{j) R{'presented that products offered and sold wet·e ot exactly same nature, 
quality, and substance as those made, distributed, and sold by competitors 
under well and favorably known trade names and brands which enjoyed 
substantial demand among purchasers thereof, facts being they were not 
comparable thereto, nor of same nature, quality, and substance, but were 
other and different articles, inferior in grade and quality; and 

(k) With intent and effect of unfairly disparaging competitors, made many and 
varied unfounded or unwarranted representations and statements to effect 
that competitors did not deal with customers on a fair and honest basis but 
clefrauded and cheated same and took unfair advantage of them, used "gyp" 
equipment and effected fake trade-ins, and were racketeers, and that busi
nesses thereof were rackets ; 

With e'll'ect of deceiving, confusing, and misleading purchasers into buying 
products whieh they did not intend to buy and of unfairly diverting to them 
trade of competitors engaged in S{'lling products of the same kind and nature 
as their own or other products designed for similar usage, and truthfully 
advertised, repre~ented, and described, and with capacity and tendency so to 
deceive, confuse, mislead, and divert; to the substantial injury of substantial 
competition in commerce among and between the various States: 

Held, That such acts and practices were to the prejudice of the public and'com-
petitors and constituted unfair methods of competition. 

Before Mr. lV. lV. Sheppa!l'd, trial examiner. 
Mr. John Darsey, for the Commission. 
Mr. Clinton 0. Thompson, of Chicago, Ill., for respondents. 

AMENDED CoMPLAINT 1 

lV M-l'ea.Y, The Federal Trade Commission did heretofore, to wit, 
on the 26th day of August 1935, issue its complaint herein charging 
that respondents herein have been, and are, using unfair methods 
of competition in commerce, as "commerce" is defined in an Act of 
Congress approved September 26, 1914, entitled "An Act to create a 
Federal Tracie Commission, to define its powers and duties, and for 
other purposes"; and 

Wherea8, This Commission has reason to believe that respondents 
herein have been, and are, using unfair methods of competition in 
commerce, as "commerce" is defined in said act, other than and in 
addition to those in relation to which the Commission issued its com
plaint as aforesaid, and it appearing to the Commission that a 
further proceeding by it in respect thereof would be in the public 
interest; 

Now, therefore, Acting in the public interest, pursuant to the pro
visions of the Act of Congress aforesaid, the Federal Trade Com
mission charges that Carl E. Koch and Eugene F. Heflebower, 
tradin~ as Co-operative Buyers' Service and American Beauty Prod-

1 Published as finally amended to conrorm to proof by order of March 7, 1938. 
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ucts Company, a corporation, have been, and are now, usmg un
fair methods of competition in commerce and hereby issues its 
amended complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondents, Carl E. Koch and Eugene F. Hefle
bower, are residents of Chicago, Ill., and are partners trading under 
the name and style of Co-operative Buyers' Service, with the prin
cipal place of business of said partnership located in the city of 
Chicago in the State of Illinois. They are now, and for more than 1 
year last past have been, engaged in the sale and distribution in com
merce, between and among various States of the United States, of 
beauty shop supplies. 

American Beauty Products Company is a corporation organized, 
chartered, existing, and doing business under and by virtue of the 
laws of the State of Illinois, with its principal place of business 
located in the city of Chicago in the State of Illinois. It is now, 
and for more than 1 year last past has been, engaged in the sale 
and distribution in commerce, between and among the various States 
of the United States, of beauty shop supplies. 

PAR. 2. Said Carl E. Koch and Eugene F. Heflebower, as indi
viduals and as partners, trading and doing business as Co-operative 
Buyers' Service and American Beauty Products Company, in the 
course of their said business were, at all times hereinbefore referred 
to, and now are, in competition with other corporations, partnerships, 
firms, and individuals likewise engaged in the sale and distribution 
in interstate commerce of similar products. 

PAR. 3. The Federal Trade Commission is ad vised, believes to be 
true, and consequently charges that the said respondents, Carl E. 
Koch and Eugene F. Heflebower, own and control the entire capital 
stock of respondent, American Beauty Products Company, or else 
own a majority of such stock and are in full and complete control of 
the business operated and conducted by said respondent, Ameriean 
Beauty Products Company, a corporation, and dictate and direct its 
business policy. 

PAR. 4. In the course and conduct of their business as described in 
paragraph 1 hereof, said respondents in soliciting the sale of and sell
ing their products in interstate commerce, respectively used and em
ployed, and still do use and employ the following methods and 
practices, to wit: 

(a) Said Carl E. Koch and Eugene F. Heflebower, trading under 
the name and style; "Co-operative Buyers' Service," use and employ the 
following methods and practices: 
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1. They adopted as and for a trade name and partnership name 
under which to carry on their said business the words "Co-operative 
Buyers' Service," and use such name in advertisements and advertising 
matter circulating through inwrstate commerce, which advertisements 
and advertising matter contain such statements and representations as: 

Your International Purchasing Agent. 
The prices in this Value Index are at cost. Our service charge of $1.00 on 

orders over $3.00 and 50¢ on smaller orders ls our only profit. Many beauty 
supply jobbers make a 50% gross profit on sales. You share profits. In July 
and January of each year a part of our service charges are rebated to our regular 
clients, according to our profit participation plan. Co-operation of this sort puts 
money into your cash register. Co-operation makes these low prices possible. 
Here you buy at cost plus a small service charge. 

HERE'S WHAT WE MEAN BY CO-OPERATION. The relationship between 
Co-operative Buyers' Service and beauty shop owners is strictly a matter of co
operation. This becomes clear to you when you give a moment's consideration 
to the basic difference between our practice and that of the jobber operating on 
the conventional basis of merchandising. The jobber must look to "price mark 
up" to produce his profits, while a small service charge added to any order'sent 
to us entitles you to our service as your purchasing agent in the markets of the 
world. Marking up the price of each individual item we sell has no place in 
our merchandising plan. 

'Vhen in truth and in fact, said Co-operative Buyers' Service was not 
and is not operated cooperatively by said Carl E. Koch and Eugene F. 
Heflebower; they did not and do not act· as purchasing agents, and 
did not and do not sell their merchandise at cost plus a service charge. 

2. They stated and represented in advertisements and advertising 
matter circulated in interstate commerce that Co-operative Buyers' 
Service had offices in San Francisco, Calif. and Paris, France; when 
in truth and in fact, said Co-operative Buyers' Service had no office or 
offices either in San Francisco, Calif. or in Paris, France. 

3. For the purpose and with the intent and effect of creating con· 
fusion and dissatisfaction in the trade, to the end of injuring compe
tition and the good-will of the products so advertised, and inducing 
the impression that they are able to fill and service a normal number 
of orders for such products, the respondents adopted, use, and pursue 
a plan of practice of advertising and offering for sale through the 
trade literature of the Co-Operative Buyers' Service and the American 
Beauty Products Company, at prices below the prevailing market 
prices of such products, nationally known, patentefl, and trade-marked 
products of manufacturers who refuse to sell respondents such prod
ucts. The respondents do not keep in stock and are unable to purchase 
in the natural channels of trade sufficient quantities of such products 
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to fill, supply, and service a normal and anticipated number of orders 
for the same at the prices advertised. In many instances the respond
ents do not have any of such products in stock and are unable to 
obtain any substantial quantities thereof, and many orders for such 
products, when received, are filled with products of inferior quality 
and grade to those actually ordered ; they do not expect to fill all 
orders received for such products, and the purpose of the adoption 
and execution of such plan and practice is to prejudice and injure 
competition, rather than the legitimate sale of such products. 

4. For the purpose and with the intent and effect of passing off 
their products for those of competitors, the respondents adopted, 
use and pursue a general plan and practice of simulating nationally 
known and advertised products of competitors. Illustrative, but 
not all-inclusive; of the acts and things done in accomplishment 
of this plan and program are the following: 

The selection and adoption of trade names for products by them 
offered for sale, similar in letters, sound, and appearance to those 
under which nationally known and advertised competing products 
have long been offered for sale; the selection and use of cartons, 
packages, bottles, designs, labels, slogans, and verbiage in connec
tion with the promotion of sale and sale of their products, similar 
to those long used in connection with the manufacture, sale, and 
distribution of nationally known and advertised competing products; 
the selection and use of such language as "a substitute for" and 
"similar to" in loose and disconnected association with the trade 
names under which nationally known and advertised competing 
products are distributed and sold; the adoption and use of such 
statements as "Modern science is able to reproduce any product," 
"The days of secret formulas are gone forever," ''The products listed 
will give the same results as the most expensive advertised items," 
and many other statements to the same effect, gist, or meaning. 

The products offered for sale, listed, and advertised as aforesaid, 
are not substitutes for the designated nationally known and ad
vertised brands; they are not similar to in quality and composition, 
and will not produce the same results as the nationally known and 
advertised brands for which they are offered as substitutes. The 
practice of simulating products of competitors, as set forth here· 
inabove, has a tendency and capacity to confuse, mislead, and de
ceive purchasers respecting the identity of said products. 

(b) Said respondent, American Beauty Products Company, a 
corporation, employed the following practices and methods, to wit: 

1. It caused advertisements of its products to be circulated in 
interstate commerce among customers and prospective customers, in 
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which advertisements and advertising matter the following state
ments and representations appeared: 

AMERICAN BEAUTY PRODUCTS CO. 
MANUFACTURER-AGENTS-IMPORTER 

WHO IS Al\IERICAN BEAUTY PRODUCTS COMPANY? An Illinois 
corporation founded several years ago by Carl E. Koch and Eugene F. Helle
bower * * * 
The said respondent, Anwrican Beauty Products Company, a cor
poration, further stated and represented in its catalog as follows: 

It is against the law for a dealer to break up and sell separately items· of 
merchandise in a package that is packed as and intended to be sold as a 
unit package; 

when, in truth and in fact, said corporation was not a manufacturer, 
nor an importer; it was not "founded se\eral years ago," but was 
organized in 1934; and there was no law forbidding the breaking up 
and selling separately of units of packages. 

2. Said respondent, American Beauty Products Company, a cor
poration, advertised for sale, sold, and distributed in interstate com
merce, a product designated as "Marlow Soapless Oil Shampoo," 
which was a simulation of the name under which a similar product 
had for several years been manufactured and sold by J. ,V. :Marrow 
Manufacturing Company of Chicago, Ill., to wit, "Mar-0-0il Sham
poo," and which simulation had and has a tendency and capacity 
to confuse, mislead, and deceive purchasers respecting the identity 
of said products. 

PAR. 5. Carl E. Koch and Eugene F. Heflebower, as individuals 
and as partners, trading and doing business as Co-operative Buyers' 
Service and American Beauty Products Company, a corporation, 
~or the purpose of inducing the purchase of various items of mer
chandise sold by them, have caused advertisements purporting to 
describe said merchandise to be circulated in interstate commerce 
to customers and prospective customers. Said advertisements con
tain statements and representations to the effect: ( 1) That upon 
the purchase of a certain quantity of respondents' merchandise, other 
merchandise would be given to the purchaser free or at a very slight 
cost; (2) that the merchandise sold by respondents had regular re
tail values and customarily sold for sums greatly in excess of the 
prices charged for said articles by respondents; ( 3) that certain 
articles of merchandise offered for sale and sold by the respondents 
are of exactly the same nature, quality and substance as other articles 
manufactured, distributed, and sold by established and well-known 
manufacturers under well and favorably known trade names and 
brands which enjoy a substantial demand among purchasers there-
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of; and (4) that offers made in such advertisements were limited 
offers or offers based on a limited quantity. 

In truth and in fact, the respondents do not give other merchan· 
elise free or at a slight extra cost when purchases of certain articles 
are made at respondents' regular resale prices. The total cost to the 
respondents of both items of merchandise, as well as the respondents' 
profit thereon, is included in the resale prices of the articles sold 
at the purported regular prices. Articles of merchandise sold by 
the respondents do not have regular values greatly in excess of the 
prices actually charged by the respondents and are not customarily 
sold by others for sums greatly in excess of the prices charged by 
respondents. The articles of merchandise sold by the respondents 
and represented to be of the same nature, quality, and substance 
as competitive articles manufactured and sold by well-established 
manufacturers under well-known trade names are not, in fact, com
parable to said articles and are not of the same nature, quality, 
and substance, but are, in fact, other and different articles of mer· 
chandise and less valuable than the articles to which they are com· 
pared. The purported limited offers or offers based on limited 
quantity purchases are not limited or qualified offers but the prices 
quoted by said respondents in said offers are the regular and custo· 
mary prices charged by them for said merchandise irrespective 
of limits as to quantity and time of purchase. 

The respondents named herein, in the course and conduct of their 
business and for the purpose of inducing the purchase of their prod· 
ucts, have adopted and followed, and now follow, a course of action 
de~igned to, and having the effect of unfairly disparaging their com· 
petitors. Respondents have represented that said competitors do not 
deal with their respective customers on a fair and honest basis but 
defraud and cheat said customers and take unfair advantages of 
them in business dealings. Respondents also represent that said 
competitors charge high and exorbitant prices for the articles of mer· 
chandise sold by them so as to result in substantially more than a 
legiti~ate profit to said competitors. Respondents also charge and 
represent that said competitors are racketeers and that the businesses 
conducted by said competitors are rackets because of high and eX:· 
orbitant prices charged for merchandise and for other reasons. 

In truth and in fact, said competitors are engaged in business in a 
legitimate way and operate on a reasonable profit. They do not 
charge high and exorbitant prices for the merchandise which they 
sell as to result in substantially more than legitimate profits to them. 
They are not racketeers ~nd the businesses which they conduct are 
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not rackets but are, in fact, legitimate businesses operated on rea
sonable margins of profit. 

PAR. 6. The said respondents, Carl E. Koch and Eugene F. Hefle
bower, as individuals, and said Koch and Heflebower, partners, trad
ing and doing business as Co-operative Buyers' Service and American 
Beauty Products Company, a corporation, all have the same and 
identical place of business, to wit, 2568 Lincoln Avenue, Chicago, Ill.; 
and all of said respondents are engaged in the same business, to wit, 
the selling, in interstate commerce, of beauty shop supplies. There
fore, the Federal Trade Commission, on information and belief, 
charges that the said partnership and the said corporation are in
strumentalities under which the said Carl E. Koch and Eugene F. 
Heflebower conduct the business hereinbefore described, and that 
the said Carl E. Koch and Eugene F. Heflebower are engaged in a 
joint enterprise, and therefore the said Carl E. Koch and Eugene F. 
Heflebower are joined and made parties respondent herein, both as 
individuals and as partners trading and doing business under 'the 
name and style of Co-operative Duyers' Service, along with respond
ent .American Beauty Products Company, a corporation. 

PAR. 7. The use by the respondents of the false and misleading 
advertisements, representations, and practices set out herein has had 
and now has a capacity and tendency to misleaJ. and deceive the pur
chasing public, and to unfairly divert trade to the respondents from 
other corporations, firms, and individuals engaged in a like or simi
lar business to that of the respondents, and who honestly and truth
fully advertise and represent their said products. As a result thereof, 
substantial injury is done by respondents, both to the public and to 
competition in interstate commerce. 

PAR. 8. The acts and things done as herein alleged by respondents 
are to the injury and prejudice of the public and competitors of 
l'eE>pondents, and constitute unfair methods of competition in com
merce, within the intent and meaning of Section 5 of an Act of Con
gress entitled "An Act to create a Federal Trade Commission, to de
fine its powers and duties, and for other purposes," approved Septem
ber 26, 1914. 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
:rnission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on November 17, 1936, issued and served 
its amended complaint in this proceeding upon respondents, Carl E. 
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Koch and Eugene F. Heflebower, as individuals and as· partners, 
trading and doing business under the name and style of Co-Opera
tive Buyers' Service and American Beauty Products Company, a 
corporation, charging them with the use of unfair methods of com
petition in commerce in violation of the provisions of said act. After 
the issuance of said amended complaint, and the filing of respondents' 
answer thereto, testimony and other evidence in support of the aile- · 
gations of said amended complaint were introduced by John Darsey, 
attorney for the Commission and in opposition to the allegations of 
the amended complaint by Clinton 0. Thompson, attorney for the 
respondents, before ,V. ,V. Sheppard, an examiner of the Commis
sion, theretofore duly designated by it, and said testimony and other 
evidence were dufy recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said amended complaint, the answer thereto, 
testimony and other evidence, and briefs in support of the amended 
complaint and in opposition thereto (respondents having not re
quested oral argument herein); and the Commission having duly con
sidered the same, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondents are Carl E. Koch and Eu~ene F. 
Heflebower in their individual c!\pacities and as partners trading and 
doing business under the name and style of Co-Operative Buyers' 
Service, and the American Beauty Products Company, an Illinois 
corporation. The above-named individuals manage and control the 
business operated under the name·and style of Co-Operative Buyers' 
Service, and are the sole parties at interest therein. They are also 
president and vice president respectively of the American Beauty 
Products Company, the respondent corporation, and own all of the 
stock of said corporation. The aforesaid individual respondents di
rect and control the sales policies and general business activities of 
the corporate respondent. All of the parties respondent herein have 
the same principal place of business located at 1157 Fullerton Avenue, 
Chicago, Ill. The respondents are engaged in the sale and distribu· 
tion of beauty and barber shop supply products, consisting of a large 
number of different items such as permanent-waving machines. scis· 
sors, brushes, combs, mirrors, lotions and oils, and other related 
products. The method of doing business adopted and used by all of 
the parties respondent is that of a mail order house. The beautY 
and barber shop trade is circularized through the medium of catalogs, 
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correspondence, bulletins, and other trade literature. 'Vhen orders 
• are received in response to this advertising campaign, responde~ts 

fill such orders by ,shipping and transporting such merchandJse 
through the medium of the United States mail and such other public 
utility transportation services as the occasion may suggest from their 
aforesaid principal place of business, or from one of their branch 
offices, to customers residing in various States of the United States 
other than the State within which the principal office or the branch 
offices filling such orders are located. The respondents have branch 
offices located in Atlanta, Ga.; Dallas, Tex.; Kansas City, Mo.; Min
neapolis, Minn.; Newark, N. J.; Pittsburgh, Pa.; Salt Lake City, 
Utah. Orders of customers are usually addressed to one of the re
spondents at the nearest branch office. All of the parties respondent 
use the same branch offices and the same office force and personnel 
maintained therein. 

PAR. 2. There are many other corporations, firms, partnerships, and 
individuals engaged in the sale of like and similar products, and· of 
products used for the same and similar purposes, who seek the patron
age and trade of the same customers, and who cause their respective 
products, when sold, to be transported from their respective places of 
business to purchasers thereof residing in the various other States 
of the United States. In the course and conduct of their said busi
ness as aforesaid, all of the parties respondent have been, and are, 
in competition in commerce among and between the various States 
of the United States with such other corporations, partnerships, firms, 
and individuals. 

PAR. 3. In the course and conduct of their businesses as aforesaid, 
and for the purpose of promoting the sale of their said products, the 
respondents have adopted and they now pursue a plan of representing 
the business conducted by them to be that of a cooperative. In fur
therance of such a plan, the individual respondents selected as a trade 
naine under which to do business the name "Co-Operative Buyers' 
Service." All respondents have represented to customers and pros
pective customers through long stories and articles which they cause 
to be inserted in their trade literature and in other ways, that the 
business done under such trade name is that of a cooperative, that 
the prices at which the aforesaid products are offered for sale are 
cost prices, and that the only profit which enures to the benefit of the 
respondents from the purchase of their products at the prices listed 
is a service charge paid on such orders. 

The business conducted by the individual respondents under the 
trade name "Co-Operative Buyers' Service" is not in any sense that 
of a cooperative. The prices at which products are offered 
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for sale and sold under said trade name to customers are· not cost 
prices plus a service charge, but are prices which include a profit to. 
the respondents over and above the service charge paid. There is 
no difference in the method and manner of the conduct of the busi
ness done by the individual respondents under the trade name ''Co
Operative Buyers' Service" and that done by the respondent, 
American Beauty Products Company. The businesses of both are 
conducted from the same office, by the same personnel, and with the 
same overhead expense. The trade literature of both businesses con
ducted by respondents contains listings of the same products with the 
same price quotations, and an order addressed to one is filled frolll 
the same stock in the same manner that an order for the same product 
would be filled if addrPssed to the other. The products are sold at 
identical prices in either instance except that, if sold by the individual 
respondents, trading as Co-Operative Buyers' Service, the applicable 
service charge is added. The trade literature in which the re
l'pondents cause the aforesaid articles to be described and the afore
said representations to be made is published by the respondents 
periodically, usually once a month, and is distributed by them to the 
trade located in the various States of the United States. The trade 
name "Co-Operative Buyers' Service" is :false and potentially decep
tive in character. The aforesaid representations and statements con
tained in the stories and articles published in respondents' trade 
literature and otherwise brought to the attention of their customers 
have no foundation in fact and are wholly false and untrue. 

PAR. 4. In connection with the promotion of sale and sale of their 
products as aforesaid, the respondents cause representations and state
ments to appear in their trade literature to the effect that branch 
offices are maintained by them in the cities of San Francisco, Calif., 
and Paris, France. The respondents do not maintain any branch 
offices in the aforesaid cities, and such representations and statements 
are wholly false and untrue. 

PAR. 5. In connection with the promotion of sale and sale of their 
own products, and for the purpose and with the intent and effect of 
creating confusion and dissatisfaction in the trade to the injury of 
the goodwill which has attached to products offered for sale and sold 
by competitors, and for the purpose of creating and inducing the i1n· 
pression and belief on the part of customers that they are able to 
fill and service a normal number of orders for such products, the re
spondents adopted and now use and pursue a plan and practice of 
advertising and offering for sale in their trade literature at prices 
substantially below prevailing market prices of such products, na· 
tionally known, patented, and trade-marked products of mann· 
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facturers who refuse to sell their products to respondents. The re
spondents do not keep in stock, and are unable to purchase in the 
natural channels of trade, sufficient quantities of such products to 
fill, supply, and service a normal and anticipated number of orders 
for the same at the prices advertised. In many instances, the re
spondents do not have any of such products in stock and are unable 
to obtain any substantial quantities thereof. Many orders for such 
products, when received, are filled with products of inferior quality 
and grade to those actually ordered. The respondents do not expect 
to and do not in fact fill all or any substantial portion of the orders 
so received with such nationally known and trade-marked products. 
The purpose of the adoption and execution of such a plan and prac
tice is to prejudice and injure the reputation of competitors and the 
goodwill which may attach to the products sold by them, rather than 
the legitimate sale of such products. 

PAR. 6. For the purpose and with the intent and effect of passing 
off their own products for those of competitors, the respondents 
adopted and now use and pursue a general plan and practice of 
simulating nationally known and advertised products of competi
tors. In furtherance of such a plan, the respondents have selected 
and adopted brand names for products by them offered for sale, 
similar in letters, sound, and appearance to those under which 
nationally known and advertised competing products have long been 
offered for sale, ·such as the brand names "l\larlow," "Vita Tone," 
''Oil-O-Pine," "Oil of Castor," "Realistic," and "Revitasheen," which 
trade names are similar to and variations respectively of the brand 
names ".Mar-0-0il," "Vita Tonic," "Oil of Pine," "Oil-0-Castor," 
"Realistic," and "Revivatone." The aforesaid brand names "1\Iar-0-
0il," "Vita Tonic," "Oil of Pine," "Oil-0-Castor," "Realistic," and 
'·Revivatone" have long been used in connection with the sale and 
distribution of competing products designed for similar usage and 
such products are well and favorably known by and are closely asso
ciated in the minds of the purchasing public with said brand names. 
There is a substantial preference on the part of a portion of the con
suming public for the a£m:esaid trade marked, patented, and na
tionally known products over any other competing products. 
Respondents have selected and now use cartons, packages, bottles, 
designs, labels, slogans, and verbiage, in connection with the promo
tion of sale and sale of their products, similar to and imitative of 
those long used in connection with the manufacture, sale, and distri
Lntion of nationally known and advertised competing products. 
l'he.y have selected and now use such language as "A substitute for~' 
nnd "similar to" in loose and disconnected association with the brand 
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names under which nationally known and advertised competing 
products are distributed and sold. They have adopted and now use 
such statements as ''Modern science is able to reproduce any product," 
"The days of secret formulas are gone forever," "The products listed 
will give the same results as the most expensive advertised items," 
and many other statements to the same effect and import. The prod
ucts offered for sale, listed, and advertised as aforesaid are not sub
stitutes for the designated nationally known and advertised brands;· 
they are not similar thereto in quality or composition, and will not 
produce the same results as the nationally known and advertised 
brands fo1:1 which they are offered as substitutes. The practice of 
similating products of competitors as hereinabove set forth has 
enabled, respondents to pass off their' own products as and for those 
nationally advertised, patented, and trade-marked articles sold by 
their competitors and has resulted in confusion and deception of pur
chasers respecting the identity of respondents' products. 

PAR. 7. The respondents have caused representations and state
ments to appear in their said trade literature, which is distributed as 
aforesaid, to the effect that respondent, American Beauty Products 
Company, is a manufacturer and importer. The American Beauty 
Products Company is not a manufacturer or importer and does not 
manufacture or import any substantial proportion of the products 
offered for sale and sold by it. 

PAR. 8. In connection with the promotion of sale and sale of their 
products as aforesaid, the respondents have caused representations 
and statements to appear in their trade literature to the effect that 
certain merchandise will be given free to purchasers who purchase a 
certain quantity of respondents' products; that products sold by 
respondents have regular retail prices and are customarily sold for 
sums greatly in excess of the prices charged for said products by 
respondents; that. products offered for sale and sold by respondents 
are of exactly the sam~ nature, quality, and substance as products 
manufactured, distributed, and sold by competitors under well and 
favorably known trade names and brands which enjoy a substantial 
demand among purchasers thereof; and that the offers made of cer
tain products by respondents are limited offers or offers based on the 
purchase of limited quantities. The respondents do not give mer
chandise free with purchases of certain quantities of products offered 
for sale by them. The total cost to the respondents of both items of 
merchandise, as well as the respondents' profit thereon, is included in 
the resale prices of the articles sold at the purported bargain prices. 
The articles of merchandise offered for sale and sold by the respond
ents do not have regular values' greatly in excess of the prices actually 
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charged by them and are not customarily sold by others for sums 
greatly in excess of the prices charged by respondents. The articles 
of merchandise represented to be of the same nature, quality, and 
substance as those offered for sale and sold by competitors under well 
known trade names are not comparable to such products and are not 
of the same nature, quality, and substance, but are, in fact, other and 
different articles of merchandise of inferior grade and quality to 
those with which they are compared. The purported limited offers, 
or offers based on limited quantity purchases, are not limited or 
qualified offers, but the prices quoted by the respondents in said offers 
are their regular and customary prices irrespective of limits as to 
quantity and time of purchase. 

PAR. 9. In the course and conduct of their businesses and for the 
purpose of inducing the purchase of their products, the responuenh 
have adopted and follow a course of action designed to and having 
the effect of unfairly disparaging their competitors. In pursuance of 
f:uch a plan, the respondents have made many and varied representa
tions and statements to the effect and meaning that their competitors 
do not deal with their customers on a fair and honest basis, but defraud 
and cheat their customers and take unfair advantages of their cus
tomers in business dealings; that their competitors use gyp equipment 

I 

and effect fake trade-ins; that their said competitors are racketeers 
and that the businesses conducted by them are rackets. The afore
said statements and representations unfairly disparage the respond
ents' competitors and their respective businesses and the re,cord in 
this case shows an absence of any proof on the part of the respond
ents that the aforesaid disparaging statements and representations 
are truthful. 

PAR. 10. The foregoing statements, representations, practices, and 
methods set forth in paragraphs 3 to 9 inclusive herein are false 
and misleading and have the capacity and tendency to deceive, confuse, 
and mislead and have deceived, confused, and misled purchasers into 
buying products which they did not intend to buy. The aforesaid 
acts, practices, and methods of the respondents have the capacity and 
tendency to divert unfairly, and they have unfairly diverted, to said 
respondents the trade of competitors engaged in selling, in interstate 
commerce, products of the same kind and nature as those of respond
ents, or other products designed for similar usage, all of which 
products are truthfully advertised, represented, and described. Sub
stantial injury is thereby done by respondents to substantial competi
tion in commerce among and between the various States of the United 
States. 
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CONCLUSIOX 

The aforesaid acts and practices of the respondents, Carl E. Koch 
and Eugene F. Heflebower, as individuals and as partners, trading 
and doing business under the name and style of Co-Operative Buyers' 
Service and American Beauty Products Company, a corporation, are 
to the prejudice of the public and of respondents' competitors, and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, apprond 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE A~D DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the amended complaint of the Commission, the answer 
of respondents, testimony and other evidence taken before "r· "r· 
Sheppard, an examiner of the Commission theretofore duly desig
nated by it, in support of the allegations of said amended complaint 
and in opposition thereto, and briefs filed herein (respondents hav
ing not requested oral argument), and the Commission having made 
its findings as to the facts and its conclusion that said respondents 
have violated the provisions of an Act of' Congress, approved Sep
tember 26, 1914, entitled, "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

It is ordered, That the respondents, Carl E. Koch and Eugene F. 
Heflebower, in their individual capacities and as partners doing busi
ness under the trade name "Co-Operative Buyers' Service," or any 
other trade name, their agents, representatives, and employees. and 
the American Beauty Products Company, its officers, representatiYes, 
agents, and employees, in connection with the offering for sale, sale, 
and distribution of beauty and barber shop supply products in inter
state commerce or in the District of Columbia, do forthwith cease and 
desist from, directly or indirectly: 

1. Representing, through use of the trade name "Co-Operath·e 
Buyers' Service," or of any other name of like import and meaning, 
or through any other means or device, or in any other manner. that 
the business conducted by the respondents is that of a cooperath·e. 

2. Representing that such products are sold at cost prices or at prices 
substantially less than those at which products of equal grade and 
quality may be purchased from others or under a plan eliminating the 
profits and other charges of middlemen with resultant savings to the 
purchasers. 
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3. Representing that respondents maintain branches in San Fran
cisco, Calif., and Paris, France, or in any other place in which they 
do not maintain such branch. 

4. Representing, through listing and offering for sale well-k11own or 
trade-marked products o:f others who refuse to sell to respondent which 
they do not have on hand and are unable to purchase in the regular 
channels of trade, or through any other means or device, or in any 
manner, that respondents are able to service and fill orders for such 
products unless and until tlwy have on hand, or can secure through the 
normal channels of trade, a sufficient quantity of such products to be 
able to service and fill a normal number of orders or demands for such 
produets. 

:1. Suu:o.tituting products of a different grade and quality for well
known or trade-marked products. 

G. Using trade or brand names, or cartons, packages, bottles, designs, 
lnbt'ls, and slogans, in connection with the sale of respondents' prod
ucts, which simulate and imitate those long used in connection with 
the manufacture, sale, and distribution of well-known or trade-marked 
competing products through similarity of letters, sound, or o.ppeur
ancP, or in any otlwr manner, or which have the tendency and capacity 
to confuse and dPceiYe thP purchasing public in rPlation to the origin, 
identity, or quality of the products so designated and described. 

7. Heprt>senting that the respomlent corporation is the manufac
tur·er of any of said produets, or that purchasers therefrom deal direct 
·with the manufacturer. 

8. Hepresenting that the respondent corporation is an importer, or 
that any suhstantial portion of the protluets offered for sale by it is 
of foreign origin. 

9. Hepresenting that merchandise will l1e given free or 1Yithout ad
ditional charge to purchasers of designated quantities of respondents~ 
products, or that offers of designated products are limitPd as to time or 
f1mmtity, or any other respect, when such is uot the fact. 

10. Represeut ina. through use of pnrported special sale prices 
which are in fact respondents' regular prices, or throu~h any other 
lllrans or device, that such products h:1Ye regular rPtail values or 
}>t·ices and at·e customarily sold for sums in excess of the prices charged 
for such products by respondents. 

11. Hepresenting that sneh pr()(lncts are of exactly the same or snh
:.;tantially the same nature, quality, and snb~.;tanee as wPll-known or 
trade-marked eompeting prollncts "'hen such is not the fact. 

1:2. Circulntin~, repre:-;enting, or publishing, or causing to be cir
'l:'lllatPd, rPprel'.entNl, or pnblisla•d in the tnHlP, nny false Ol' decepti1·e 

ltiO-hi 1 "'-;l!l-VOL. :!t;--[itJ 
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or misleading statement respecting or concerning the business methods 
of competitors, or the character or integrity of the managements of 
competitors. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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IN THE MATTER OF 

BARNETT C. IIELZBERG, TRADING AS HELZBERG'S 
DIAMOND SHOP 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3295. Complaint, Jan. ~. 1938-Decision, Mar. 8, 1938 

Where an Individual engaged as sole owner and general manager of retail 
jewelry stores in five midwestern cities; in advertising certain diamonds 
and diamond rings in newspapers of interstate circulation-

(a) Represented ''They are perfect according to the specifications of the United 
States Federal Trade Commission of Washington, D. C.," and "Certified 
perfect diamonds. Certified perfect diamonds are 'perfect' according t~ 

the specifications approved by the Federal Trade Commlssion of Washing
ton, D. C."; and 

(b) Furnished to purchasers of said diamonds and diamond rings certificates 
containing, among other things, statements and representations to same 
effect as those used in aforesaid advertisements in regard to said diamonds 
being perfect according to specifications of, or approved by, said commis
sion; 

Facts being it had neither fixed nor promulgated any standard of perfect or 
other diamonds, nor inspected, found or certified said or any other diamonds 
as perfect; 

With effect of misleading and deceiving dealers and substantial portion of 
purchasing public into erroneous belief that said representations were 
true, and Into purchase of said articles on account of such erroneous and 
mistaken beliefs thus induced, and with result that substantial trade In 
said commerce was unfairly diverted to him from competitors who do not 
misrepresent and guarantee their diamonds and diamond rings, and with 
capacity and tendency so to mislead, deceive, and divert to said competi
tors' substantial injury : 

Held, That sueh acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. lVm. T. Ohantland for the Commission. 
Mr. Joseph. Oohen, of Kansas City, Kans., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
:mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Barnett C. 
lielzberg, trading under the name IIelzberg's Diamond Shop, here
inafter referred to as respondent, has been and is using unfair meth
ods of competition in commerce, as "commerce" is defined in said 
act, and it appearing to said Commission that a proceeding by it in 
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respect thereof would be in the public interest, hereby issues its 
complaint and states its charges in that respect as follows: 

PARAGRAPH 1. Responuent1 Barnett C. Helzberg, trading under the 
name Helzberg's Diamond Shop, is the sole owner and general man
ager of five retail jewelry stores located in Kansas City, Kans.; 
Kansas City, :Mo.; Wichita, Kans.; Topeka, Kans., and Des Moines, 
Iowa. His business includes the sale and distribution of diamonds 
and diamond rings. His principal place of business is at 612 Min
nesota Avenue, Kansas City, Kans. Respondent in the course and 
conduct of his business sells and distributes his diamonds and dia
mond rings to purchasers and members of the public and causes said 
wares when sold, to be transported from the State of Kansas and the 
other States of origin of his shipments, to purchasers thereof located 
at points in the various States of the United States other than the 
State of origin of such shipments. There· is now, and has been dur
ing all the times herein mentioned, a course of trade in commerce in 
diamonds and diamond rings between and among the various States 
of the United States. 

PAR. 2. In the course and conduct of his business, respondent is 
now, and has been during all the times herein mentioned, engaged 
in substantial competition with various other individuals, firms, and 
corporations engaged in offering for sale and selling diamonds and 
diamond rings to purehasers and members of the general public in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

PAR. 3. In the course and conduct of his business of selling dia
monds and diamond rings in interstate commerce, and to induce the 
purchase of certain of its said Jiamonds and diamond rings, respond· 
t'nt caused advertisements to be inse,rted in newspapers having an 
interstate circulation, containing, among other matter, the following 
statements and representations, and others of similar sub~tance and 
import, as to the diamonds and diamond rings offered for sale and 
~;old by him: 

(a) They are perfect according to the specifications of the United StateS 
Federal Trade Commlssion at Washington, D. C. 

(b) Certified Perfect Diamonds. Certified Perfect Diamonds are •·perfect" 
:1ccordlng to the Specifications approved by the Federal Trade Commli!l'lion at 
Washington, D. C. 

P..espondent furnishes to purchasers of said diamonds and diamond 
rings certificates containing, among other things, statements and rep
resentations to the same effect as those used in said advertisements 1n 
1·egard to said diamonds being perfect according to the specifications 
of, or approved by, the Federal Trade Commission. 
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The said advertisements and the certificates furnished in accord
ance therewith to purchasers of his diamonds and diamond rings 
c?nstitute and are representations by respondent that the diamond 
rings sold by him, when accompanied by such certificates, are in fact 
Perfect in accordance with a standard and specifications required by 
the Federal Trade Commission. The intent of respondent in so rep
resenting and certifying his said diamonds and diamond rings, and 
the effect thereof, is to mislead and deceive purchasers of such dia• 
l1lond rings into the erroneous belief that the Federal Trade Com
l1lission has in fact fixed and promulgated specifications and a re
quired standard for perfect diamonds, and that these diamonds of 
respondent meet those requirements. 

In truth and in fact the Federal Trade Commission has neither 
fi~ed specifications nor promulgated nny standard for perfect 
dia:rnonds. 

Said advertisements and certificates are also intended by l:espond
ent to imply, and they do imply, that the diamonds sold with such 
certificates have been inspected, found, and certified by a United 
States Government agency, to wit, the Federal Trade Commission, 
~0 be perfect diamonds, in accord with certain specifications mad~ by 
It. In truth and in fact the Federal Trade Commission has neither 
Pro1_nulgated any such specifications, nor inspected nor found nor 
cerhfied said diamonds to be perfect diamonds. 

:All of said advertisements, statements, representations, and im
Plications are deceptive, misleading, and false, and tend to and do 
de:eive and mislead purchasers into the purchase of respondent's 
said diamonds and diamond rings in the erroneous belief that said 
representations and implications are true. 

P.m. 4. There are among the competitors of respondent many who 
~0 _not so misrepresent their diamonds and diamond rings, and the 

asis of their certificates. · 
• pAR. 5. The acts and practices of the respondent as above allege({ 
In the course of selling and offering for sale his diamonds and dia
hlond rings in commerce as described herein have the capacity and 
tendency to, and do, mislead and deceive a substantial portion of the 
Purchasing public into the erroneous belief that said representations 
are true, and into the purchase of respondent's diamonds and dia
lllond rings on account o£ the erroneous and mistaken beliefs induced 
as aforesaid. As a result thereof, trade in said commerce has been 
llnfairly diverted to the respondent from those of his competitors 
l'efe:red to in paragraph 4 hereof who do not so misrepresent their 
ce~bficates and diamonds and diamond rings. In consequence thereof, 
su stantial injury has been, and is being, done to respondent's com-
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petitors in commerce among and between the various States of the 
United States. 

PAR. 6. The above and foregoing acts and practices have been and 
are all to the prejudice of the public and the respondent's competitors 
and constitute unfair methods of competition in interstate commerce 
within the meaning and intent of Section 5 of "An Act to create a. 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the Fed· 
eral Trade Commission on January 4, 1938, issued, and on January 8, 
1938, served, its complaint in this proceeding upon respondent Barnett 
C. Helzberg charging him with the use of unfair methods of compe· 
tition in commerce in violation of the provisions of said act. After 
the issuance of said complaint, respondent on February 10, 1938, filed 
an answer to said complaint, admitting all the material allegations of 
the complaint to be true and waiving the taking of further evidence 
and all other intervening procedure. Thereafter this proceeding regu· 
larly came on for final hearing before the Commission on the said 
complaint and said answer! and the Commission having duly consid· 
ered the same and being now fully advised in the premises, makes this 
its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Said respondent Barnett C. Helzberg, trading w1der 
the name of Helzberg's Diamond Shop, is the sole owner and general 
manager of five retail jewelry stores located in Kansas City, Kans.; 
Kansas City, Mo.; "Wichita, Kans.; Topeka, Kans.; and Des Moines, 
Iowa. His business includes the sale and distribution of diamonds and 
diamond rings. His principal place of business is at 612 Minnesota. 
Avenue, Kansas City, Kans. In the course and conduct of his business 
respondent sold and distributed his diamonds and diamond rings to 
purchasers and members of the general public and caused said wares, 
when solei, to be transported from his places of business in the States 
of Kansas, Missouri, ancl Iowa to the purchasers thereof located at 
Yarious points in the several States of the United States other than the 
States of origin of said shipments. 

PAR. 2. Respondent is engaged in substantial competition with vari· 
ous other individuals, and with firms and corporations engaged in 
offering for sale and selling diamonds and diamond rings to pur· 
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chasers and. members of the general public in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

PAR. 3. The respondent, in the course and conduct of his business, 
in order to induce the purchase of certain of his said diamonds and 
diamond rings, inserted in newspapers having an interstate circula
tion, advertisements containing, among other matters, the following 
statements and representations, and others of similar substance and 
import, as to the diamonds and diamond rings offered for sale and 
sold. by him: 

(a) Tlwy are perfect according to the f'pecitications of the United States 
F'e(leral Trnue Commission of Washington, D. C. 

(b) Certlti<>d perfect diamonds. Certified perfect diamonds are "perft>ct" 
according to the specifications approved by the Federal Trade Commission of 
Washington, D. C. 

PAn. 4. In the course and conduct of his business of selling diamonds 
and diamond rings in interstate commerce, and to induce the purchaSG 
of his said diamonds and diamond rings, respondent furnished to 
purchasers of said diamonds and diamond rings, certificates contain
Ing, among other things, statements and representations to the same 
efi'ect as those used in said advertisements in regard to said diamonds 
being perfect according to the specifications of, or approved by, the 
Pederal Trade Commission. 

PaR. 5. Respondent's said advertisements and the certificates iur
n~shed in accordance therewith to purchasers of his diamonds and 
dtarnond rings constitute and are representations by respondent that 
the diamonds and diamond rings sold by him, when accompanied by 
said certificates, are in fact perfect in accordance with standards and 
specifications required by the Federal Trade Commission. The effect 
()f so representing and certifying his diamonds and diamond rings was 
~0 rnislead and deceive purchasers of said diamonds and diamond rin¥s 
lllto the erroneous belief that the Federal Trade Commission had m 
fact fixed and promulgated a required standard for perfect diamonds 
and that these diamonds of respondent met that requirement. The 
general form, arrangement, and text of said certificates implied that 
the diamonds sold with such certificates had been inspected, found, 
and certified by a United States Government agency, to wit, the Fed
eral Trade Commission, to be perfect diamonds. 
. PAR. 6. All of said statements, advertisements, representations, and 
ltnplications are deceptive misleadino- and false in that the Federal 
Trade Commission has nei~her fixed n~~ promulgated any sta_ndard ?f 
P~rfect or other diamonds, nor inspected, nor found, nor certified sald 
diamonds, or any other diamonds, to be perfect. 
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PAR. 7. There are among the competitors of respondent many who 
do not misrepresent their diamonds and diamond rin~s and the ba~is 
of their guarantees. 

PAR. 8. The acts and practices of respond.ent as above set out in 
the course of selling and offering for sale his diamonds and diamond 
rings in commerce, as described herein, have a capacity and tendency 
to, and do, mislead. and deceive dealers and a substantial portion of 
the purchasing public into the erroneous belief that said representa
tions are true, and into the purchase of respondent's diamonds and 
diamond rings on account of the erroneous and mistaken belieti!l 
induced as aforesaid. As a result thereof substantial trade in said 
commerce has been unfairly diverted to the respondent from those 
of his competitors who do not misrepresent their guarantees or their 
diamonds and diamond rings. In consequence thereof, substantial 
injury has been, and is being done to respondent's competitors in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of respondent Barnett C. Helz
berg are to the prejudice of the public and of respondent's com
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 2G, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and dnties, and for other 
purposes." 

ORDER TO CEA.SE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer filed 
herein on February 10, 1938, by respondent admitting all the roa· 
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its con
clusion that said respondent has violated the provisions of an Act 
of Congress approved September 2G, Hll4, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

It is m·dered, That respondent, Barnett C. Ilelzberg, trading under 
the name of Helzberg's Diamond Shop, or unclf:'r any other trade 
name, his representatives, agents, and employees, in connection' with 
the ofl'ering for sale, sale, and distribution of diamonds and diamond 
rmgs in interstate commerce or in the District of Columbi:J. do 
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forthwith cease and desist in any manner directly or indirectly from 
representing: 

1. That the diamonds and diamond rings offered for sale and sold 
by respondent are perfect, "according to the specifications of the 
Dnited States Federal Trade Commission at ·washington, D. C." 
or "according to the specifications approved by the Federal Trade 
Commission at ·washington, D. C."; 

2. That the Federal Trade Commission has fixed or promulgated 
any standard for perfect or other diamonds; 

3. That the Federal Trade Commission has inspected said dia
J:nonds or that it has found and certified them to be perfect diamonds; 

4. That any agency of the United States Government has fixed or 
Promulgated any standard for perfect or other diamonds, until and 
llnless a standard has been fixed and promulgated by such an agency; 

5. That an agency of the United States Government has inspected 
said diamonds, or that it has found and certified them to be perfect 
diamonds, until and unless such an agency has inspected said 
diamond sand found and certified them to be perfect. 

It is further ordered, That said respondent Darnett C. Helzberg 
shall within 60 days after service upon him of this order, file with 
the Commission a report in writing, setting forth in ~tail the 
manner and form in which he has complied with this order. 
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IN 'IHE MATTER OF 

DERMOLA V LABORATORIES, IKC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATlON 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2813. Complaint, May 21, 19J6-Decision, Mar. 10, 1938 

'Where a corporation engaged in manufacture, sale, and di:.:tribution of hair 
and scalp preparations for preve11tion !l)l(l curE> of balilness and stimula
tion of hair growth under designation "Dermolav Liqttid" and "DermolaV 
Compound"-

Represented in newspaper and magazine advertising, and through leaflets, 
booklets, and letters circulated among pl'Ospective purchasers, that itS 
said prE>paralions constituted effective treatments fot· all types and forms 
of baldness and new ways of removing the se¥eral cau><es of falling hair, 
scalp diseases, and baWness, through such stateme11ts as "WHY MEN oE"l' 
BALD • • •. Full particulars of an amazing new discovery that enableS 
people who have dandmff, scalp itch, falliug hair, or baldness to harm· 
lessly remo¥e the congested thin outer layer of scalp skin and activate 
the dormant hair roots to grow new hair. WILL BE sENT, ABSOLUTic""LY FREE, 

to any sufferer who will write," etc., and referred to uforesaid letters in 
support of its claims, etc. ; 

Notwithsthding fact neither of said products nor any of the ingredients 
therein contained were beneficial, either singly or In combination, in re· 
moving causes of baldness, and were in 110 wise a 8calp food anu did not 
involve any new scientific methods In treatment of 81lld ailment and other 
scalp conditions, would not grow hair or revive or bring to- life so-called 
dormant hair roots, nor cure alopecia areata; and were not harmless pre· 
parations for removing congestetl skin from the scalp, but resulted in 11 

rash for people who were hypersensitive to elements therein contained; 
With effect of mi<Jleading and deceiving substantial part of purchasing publiC 

into false and erroneous belief that said rcprE>sl:'ntations and claims were 
true, and that said preparations would cure falling hair and prevent bald· 
ness, etc., and were ltarmless, new, and scientific, and with capacity and 
tendency so to do, ami with result that public, acting in mistaken and 
erroneous beliefs thus induced, purchased a substantial ¥olurne of itS 
said products, and trade was unfairly diverted to it from competitors 
engaged in manufacture and snle or sale and distribution of treatment,; 
intended for snell various conditions, and who truthfully represented 
nature and curative value of their respective products: 

Held, That such acts and practices were to tlte prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 

Before J,fr. William 0. Reeve8, trial examiner. 
Mr. Reuben J. Martin and Mr. S. Brogdyne Teu, II for the 

Commission. 
Mr. John A. Bolles, o£ New York City, for respondent. 
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Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the Fed
eral Trade Commission having reason to believe that Dermolav 
Laboratories, Inc. has been and is using unfair methods of competi
tion in commerce, as "commerce" is defined in said act, and it appear
ing to said Commission that a proceeding by it in respect thereto would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows : 

PARAGRAPH 1. Said respondent, Dermolav Laboratories, Inc., is a 
corporation organized and existing under and by virtue of the laws of 
the State of New York with its office and principal place of business 
located at 1700 Broadway in the city of New York, within the State 
of New York. Said respondent is now, and for more than 2 years last 
past has been, engaged in the manufacture and sale of preparations for 
use on the scalp, known as Dermolav Liquid Scalp Peel and Dermolav 
Scalp Compound, and in the distribution thereof between and among 
the various States of the Uniteu States. Respondent causes said prep
arations, when sold by it, to be transported to the purchasers thereof 
located in the State of New York and in various other States of the 
United States. The business conducted by said respondent is a mail
order business, a large portion of its sales, to wit, 99 percent, being con
ducted through the mails, and the remaining portion of the sales, to 
wit, 1 percent, being local. There is now, and for more than 2 years 
last past has been, a constant current of trade and commerce by re
spondent in said preparations between and among the various States of 
the United States. In the course and conduct of its said business the 
said respondent is now, and for more than 2 years last past has been, in 
substantial competition in commerce between and among the various 
States of the United States with various other individuals, firms, part
nerships, and corporations engaged in the manufacture and interstate 
sale of preparations for use on the scalp. 

PAR. 2. In the regular course and conduct of its said business, as 
~1ereinbefore set out in paragraph 1, said respondent has been and now 
ls engaged in extensive adYertising through the medium of local tab
loid papers such as "The Daily :Mirror" and "The Daily News," and 
also through magazines with a national distribution such as "Physical 
Culture," "Picture Play," "True Story," "Radio Guide," and the 
Detective Story group. 

In addition to the advertising which has been and now is being done 
by said respondent using newspapers and marrazines as media, as here
inbefore set forth, said respondent has been :nd now is furnishing to 
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purchasers and to persons making inquiry as a result of the advertise
ments used by respondent, as hereinabove set forth, additional infor
mation other than that contained in its newspaper advertisements. 
This information has been and now is contained in various circulars, 
pamphlets, letters, and folders. All of said advertisements were and 
are intended by said respondent, Dermolav Laboratories, Inc., to be 
read by the general public and in particular by prospective purchasers 
of preparations for use on the scalp, and to cause and induce said 
prospective purchasers to buy those preparations manufactured and 
sold by said respondent. 

PAR. 3. Said respondent, in its said advertisements of its said prep
arations known as Dermolav Liquid Scalp Peel and Dermolav Scalp 
Compound manufactured and soJd by it, has made and is now making 
various false, deceptive and misleading statements concerning said 
preparations. Among the said statements which said respondent ha!} 
used and is now using in its advertisements in newspapers, magazines, 
circulars, pamphlets, folders, and letters are statements to the effect 
that its said preparations, Dermolav Liquid Scalp Peel and Dermolav 
Scalp Compound, will grow hair; that the said products, Dermolav 
Liquid Scalp Peel and Dermolav Scalp Compound, will cure alopecia 
areata, which is a disease causing bald spots on the head; that Dermolav 
Scalp Compound is a scalp food; that the Dermolav treatment is a new 
·way of removing several causes of falling hair, and will grow new 
hair; that Dermolav Liquid Scalp Peel is a harmless liquid for remov
ing congested skin from the scalp; and that the Dermolav treatment is 
beneficial in reviving dormant roots and restoring hair. 

The above statements made, and now being made, by said respondent 
in its said advertisements were, and are now, false, deceptive, and mis
leading because in truth and in fact its said preparations, Dermolav 
Liquid Scalp Peel and Dermolav Scalp Compound, will not grow hair; 
its said preparations, Dermolav Liquid Scalp Peel and Dermolav Scalp 
Compound, will not cure alopecia areata, which is a disease causing 
bald spots on the head; Dermolav Scalp Compound is not a scalp food; 
the Dermolav treatment is not a new method and will not remove sev
eral causes for falling hair and baldness, and will not cause new hair 
to grow; Dermolav Liquid Scalp Peel is not a harmless liquid for 
removing congested skin from the scalp, but its use may result in 
serious injury; and the Dermolav treatment will not revive dormant 
J1air roots, and will not cause a new growth of hair. 

PAR. 4. Said respondent, in the regular course and conduct of its 
said business, has for more than 2 years last past in its advertisements 
contained in circulars, pamphlets, folders, and letters represented to 
prospective purchasers that said respondent would pay to any user of 
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its product the sum of $50 for photographs showing the head before 
and after using respondent's Dermolav treatment, and showing new; 
hair as a result of said treatment. Said offer has been made and is now 
being made by said respondent as an inducement to the purchasing 
public to purchase its said preparations, with the full knowledge on 
the part of respondent that said preparations would not grow hairt 
and that therefore respondent would not be required to make the pay
ments as offered by it. 

PAR. 5. The use by said respondent, Dermolav Laboratories, Inc., 
of the foregoing false, deceptive, and misleading representations 
alleged to be used by the said respondent in paragraphs 3 and 4 
hereof, have had and do now have the capacity and tendency to 
mislead and deceive the public into the erroneous and untrue belief 
that its said preparations, Dermolav Liquid Scalp Peel and Dermo
lav Scalp Compound, will in truth and in fact grow hair; will cure 
alopecia areata; that Dermolav Scalp Compound is a skin food; that 
the Dermolav treatment· is a new way of removing several causes 
of falling hair and baldness, and will grow new hair; that Dennolav 
Liquid Scalp Peel is a harmless liquid for removing congested skin 
from the scalp; and that the Dermolav treatment is beneficial for 
dormant hair roots, and will promote the growth of new hair, and 
has thereby induced and does now induce the consuming public and 
especially prospective purchasers of preparations for use on the. 
scalp, acting in said erroneous belief, to purchase Dermolav Liquid 
Scalp Peel and Dermolav Scalp Compound in preference to prep
arations for use on the scalp offered for sale by other manufacturers 
and distributors who do not falsely, deceptively, and misleadingly 
adwrtise their products. As a result of such false, deceptive, and 
misleading representations on the part of said respondent trade has 
been diverted to respondent from other manufacturers and distribu
tors of prPparations for use on the scalp, who do not falsely, decep
tively, and misleadingly advertise their products, and thereby injury 
to its competitors has been done and is now being done by said 
respondent. 

PAn. 6. Said false, deceptive, and misleading representations o£ 
said respondent contained in its advertising have resulted in injury 
~o respondent's competitors, and to retail dealers and distributors and 
In prejudice to the buying public, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 5 
of an Act of Con£Tress approved September 26 1914, and entitled 
" I::> ' • An Act to create a Federal Trade Commission, to define 1ts powers 
and duties, and for other purposes." 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade. Com
mission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission on May 21, 1936, issued and served 
its complaint in this proceeding upon respondent, Dermolav Lab
oratories, Inc., a corporation, charging it with the use of unfair 
methods of competition in violation of the provisions of said Act. 
After the issuance of said complaint and the filing of respondent's 
answer thereto, testimony and other evidence in support of the alle
gations of said complaint were introduced by Reuben J. Martin, 
attorney for the Commission, and in opposition to the allegations 
of the complaint by F. C. Mcintyre, before Wllliam C. Reeves, 
an examiner of the Commission, theretofore duly designated by it, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding came 
on for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence, briefs in support 
of the complaint and in opposition thereto; and the Commission 
having duly considered the same, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom : 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Dermolav Laboratories, Inc., is a 
corporation, organized and doing business under the laws of the 
State of New York. Its principal office and place of business are 
nt 1700 Broadway, in the city of New York, State of New York. 
It has been for more than 1 year last past, and now is, engaged in 
the manufacture, sale and distribution of products designated as 
Dermolav Liquid and Dermolav Compound, together known. as 
Dermolav :Method and Dermolav Scalpfood, preparations recom
mended, advertised and sold as treatments for the hair and scalp, 
for the prevention and cure of baldness, and the stimulation of the 
growth of hair. 

PAR. 2. Responuent's products are compounded and packaged at its 
place of business in the city of New York, State of New York, and 
sold to individual purchnsers and to retail dealers purchasing fot· re
sale to the consuming public. \n1en orders are received for respond
ent's said products, it causes them to be shipped through the United 
States mail from its place of business in the city of New York, State 
of New York, to the purchasers thereof located at various points in 
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the various States of the United States other than the State of New 
York, and in the District of Columbia. Since the date the respond~ 
(>Ht b(>gan the manufacturing and compounding of its said products, 
it has maintained a course of trade in said products in conunerce 
among and between the various States of the United States and in the 
District of Columbia. 

PAR. 3. The respondent is now and has been in substantial com~ 
petition with other corporations, and with partnerships and indi~ 
\>i.duals engaged in the sale and distribution of preparations designed 
and sold as treatments for the hair and scalp, for the prevention of 
baldness and the stimulation of the growth of hair, in commerce 
among and between the several States of the United States and in 
the District of Columbia. Ninety-eight percent of the respondent's 
business is done by mail. 

PAR. 4. The respondent advertises its said product in newspa,pers 
nnd magazines having a general circulation, as follows: 

WHY MEN GET BALD 
• • • 

Fun particulars of an amazing new dis<·overy that enables people who ba¥e 
ilandruff, scalp itch, falling hair or baldness, to harmlessly remove the con· 
gested thin onter layer of scalp skin and activate the dormant hair roots to 
grow new hail·. WILL llE SENT, AIISOI.UTELY FREF., to any sufferer WhO Will 

Write to Dermol:lv Lnh., Dl'~k 47, 1700 Broadway, New York, N. Y. Send no 
lnoney. No obligation. 

Hespondent, in addition to a<hertising its compound in newspapers 
and magazines having a general circulation, has advertised and now 
ad-vertises its Dermolav Liquid and Dermolav Compound by leaflets, 
booklets and letters circulated among prospective purchasers. The 
following is representative of the statements and claims made by the 
respondent in said advertising matter as to the value of respondent's 
Products as a treatment for the hair and scalp for the prevention of 
baldnt>ss and the stimulation of the growth of hair: 

And so it is with these yoluntary letters of praise we receive. You may re· 
1llark-"You l·an't grow hair on a bald part"-but, my friend, as so many of 
these letters of praise state--"I have grown hair where bald," bow can any one 
<kny ~uch a possibility? 

l'l:ow why not put yonr own mind at rest on this Rubject of starting a uew 
hair growth, where bald, or where hair Is thinning out, by getting the nlto,·e 
('01llplete treatment on the easy terms offered'? You may y('t live to thauk 
the day I decided to "throw out this last life line to you." 

nespondent has made numerous other statements and representa~ 
tions in its advertising copy and literature to the effect that its pro~~ 
llcts manufactured, sold and distributed by it will cure alopeci.a 
areata, a disease causing bald spots on the head, that its product 15 
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a scalp food, that its method is a new way of removing the causes of 
falling hair, that its products will grow new hair, that they are harm
less preparations for removing congested skin from the scalp, and 
that the products are beneficial in reviving so-called dormant hair 
roots and restoring hair. 

By means of the foregoing statements, the respondent represents 
to purchasers and prospective purchasers that its products are ef
fective treatments for all types and forms of baldness and that re
spondent's products are new ways of removing the several causes of 
falling hair, scalp diseases, and baldness. 

PAR. 5. The quantitative formula of the Dermolav Liquid is as 
follows: 

ResorcinoL---------------------------------------------- 12 oz. 
AlcohoL----------------------------------·-------------- 8 oz. 
Euresol ------------------------------------------------- 8 cc. 
'Vater---L----------------------------------------------- lOGoz. 
Sodium benzoate ---------------------------------------- % oz. 

The quantitative formula of the Scalp food is as follows: 

Pilocarpine hydrochloride----------------------------· % oz. 
Oxycholesterin_______________________________________ lib. 

Crude OiL------------------------------------------ lib. 4 oz. 
Castor OiL------------------------------------------ 2lbs. 
Lanolin---------------------------------------------· 5lbs. 8 oz. 
Petrolatum------------------------------------------ 38Ibs. 
Perfume--------------------------------------------- Q. S. 
DeeswaX------------------------------------------· 2lbs. 4 oz. 

PAR. 6. None of the respondent's products, Dermolav Liquid and 
Dermolav Compound, together known as Dermolav Method and 
Dermolav Scalpfood, or any of the ingredients in respondent's prod· 
ucts, as shown by formulae in paragraph 5 supra, either singly 0~ 
in combination, are beneficial in removing the causes of baldness an 
are in no wise a scalp food. They do not involve or embrace an! 
new scientific methods in the treatment of baldness and other condt· 
tions of the scalp, and they will not grow hair or revive or bring to 
life so-called dormant hair roots. Further, respondent's products 
will not cure alopecia areata and are not harmless preparations for 
removing the congested skin from the scalp. . 

Respondent's products are sold to individuals for self-medic:tt1°~~ 
People who are hypersensitive to the elements in respondent's pro 
ucts find that the use of the products causes a rash. t 

The use by respondent of the representations and claims herein ~e · 
]5' 

out has had and now hus the capacity and tendency to, and does, n\ 
lead :mel dec~ive a substantial part of the purchasing public into t 1e 
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false and erroneous belief that said representations and claims are 
true, and that the respondent's products, Dermolav Liquid and Dermo
lav Scalpfood, will prevent falling hair, will cure baldness and 
alopecia areata, revive so-called dormant hair roots, and are harm
less, new and scientific preparations. 

Acting under the above mistaken and erroneous beliefs induced by 
the false and deceptive statements and representations made by re
spondent as herein set out, the public has purchased a substantial 
't"olume of respondent's products. As a result, trade in interstate 
commerce has been unfairly diYerted to respondent from its competi
tors likewise engaged in the manufacture, sale, and distribution, or 
in· the sale and distribution of treatments intended to be used and 
Used for the treatment of the condition of falling hair and baldness, 
and for other afflictions of the scalp, who truthfully represent tl1e 
nature and the curative value of their respective products. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Dermolav 
Laboratories, Inc., are to the prejudice and injury of the public and 
of respondent's competitors, and constitute unfair methods of com
petition in commerce, ''"ithin the intent and meaning of Section 5 of 
an Act of Congress, approved September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for ot.her purposes." 

OHDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respondent, 
testimony, ancl other evidence taken before 'Villiam C. Reeves, an 
e:xaminer of the Commission, theretofore duly designated by it, in 
suppol't of the allegations of said complaint and in opposition thereto. 
and briefs filed herein, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of an Act of Congress approved September 26, 1914. 
entitled "An Act to create a Federal Trade Commission, to define its 
Powers and duties, and for other purposes." 

It is ordered, That the respondent, Dermolav Laboratories, Inc., a 
corporation, its officers, representatives, agents, and employees, in con
n_ection with the offering for sale, sale, and distribution of prPpara
hons recommended and sold for the treatment of conditions of the 
scalp and now designated as Dermolav Liquid, Dermolav Compound, 
Dermola.v 1\Iethod, and Dermolav Scalpfood, or under any other 

l0045lm--39--voL.26----60 
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name, do forthwith cease and desist from directly or indirectly 
representing : 

1. That respondent's said products will cure baldness; 
2. That respondent's said products will stop or prewnt falling hair; 
3. That respondent's said products will cure alopecia areata; 
4. That respondent's said products are harmless; 
5. That respondent's said products will revive so-called dormant 

hair roots; 
6. That respondent's said products constitute a new method for 

treating afflictions and conditions of the scalp; 
7. That respondent's products are scientific. 
It is f'urther ordered, That the respondent shall, within 60 days 

after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it bas 
complied with this order. 
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IN THE MATTER OF 

I 
LORD & TAYLOR, DIDERMAN DROS., INC., AND GALEY 

& LORD, INC., 

~OMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE .ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8141. Complaint, July 21, 1937 '-Decisi(}n, Mar. 11, 1988 

'\\>here three corporations, respectively engaged as retailer of coats, dresses, 
l"obes, and other items of wearing apparel, manufacturer of dresses for sale 
a.nd distribution to department and retail stores, and commission house con
verter and seller of fabrics to the cutting trade; in cooperatively advertis
ing, in newspapers and leaflets, dresses made hy aforesaid corporate manu
facturer, of said converter's fabrics, of material other than silk, product of 
cocoon of the silk worm-

(a) Made use of such words as "Crepe," "Seal Crepe," "silky," and "Pure.Dye," 
through such statements in newspaper advertising as "Soft, silky Seal Crepe, 
woven from Enka Yarns and printed with charming motifs • • •", 
and substantially similarly used said words in leaflets describing said 
garments, and tagged said dresses for offer and sale by said corporate 
t('t.ailer as ""' • "' made from SEAL CREPE, Fast Color, Pure Dye • • • 
AmPrlcan ENKA," and on reverse side advised reader or customer that "For 
bPst results on sEAL CREPE we r!'comm!'nd dry clPaning"; and 

Wb{>re said corporate retailer, In newspnp!'r advertising soliciting sale of certain 
pajama robes and dresses, some of which were composed wholly of other 
and different materials than silk, product of cocoon of the silk worm-

( b) Described same, respectively, as "Silk Rob{>s-Rich Brocades, all silk-lined. 
• • • Silk Facings and Trims in All robes," and as "Satin"; 

\V'itb capacity and tendency to mislead and decei\·e substantial portion of pur
('basing public into erroneous belief that said various garments were made 
from silk, product of the cocoon of the silk worm, and unfairly to divert 
trade to said corporations from their comp!'titors engaged in sale of dresses, 
E>tc., and who accurately describe and brand their said products by terms 
Propprly descriptive of fabric cont!'nt thereof, notwithstanding absence of 
intent to mislead and deceive in such mistaken designation of said robes 
and use of other terms as accurately and truthfully describing materials 
from which garments were made; to substantial injury of competition in 
commerce: 

1Ie1d, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair ID{>thods of competition. 

Before Mr. lV. lV. Sheppard, trial examiner. 
·lfr. Astor Ilogg and Mr. George lV. William-s for the Commission. 
Gould&: Wilkie, of New York City, for Lord & Taylor. 
-Vr. Erwin Feldman, of New York City, for Biberman Dros., Inc. 

G Da1•is, Polk, lVardu·ell, Gardvner & Reed, of New York City, for 
aley & Lord, Inc. ----1.&.lll!'ndec!. 
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AMENDED CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Conl
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Lord & 
Taylor, Biberman Bros., Inc., and Galey & Lord, Inc., corporations, 
hereinafter referred to as respondents, have been and now are using 
unfair methods of competition in commerce, as "commerce" is defined 
in said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the pnblic interest, hereby issue:> 
its amended complaint stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Lord & Taylor, is a corporation organ
jzed, existing, and doing business under and by virtuC.~ of the laws of 
the State of New York with its principal office and place of business 
located on Fifth Avenue at 38th Street in the city of New York iit 

said State. It is now, and for many years last past has been, engage~ 
in business as a retailer of coats, dresses, robes, and other items of 
wearing apparel. It sells, and has sold and distributed, such articles 
of merchandise to members of the purchasing public located in vari
ous States of the United States and in the District of Columbia. 

Respondent, Diberman Bros., Inc., is a corporation organized, exist
ing, and doing business under and by virtue of the laws of the Stat~ 
of Pennsylvania, with its principal office and place of business locat~ 
at 15th and Mt. Vernon Street in the city of Philadelphia, State ot 
Pennsylvania, and with a sules office located in the city of New York, 
State of New York. It is engaged in business as a manufacturer ~f 
dresses which it sells and distributes to department stores and ret~Il 
stores located in the various States of the United States. 

Respondent, Galey & Lord, Inc., is a corporation organized, exist
ing, and doing business under and by virtue of the laws of the Stat~ 
of New York with its principal office and place of business located 
at 57 1Vorth Street, in the city of New York in said State. It is noWr 
and has been for several years last past, engaged in business as a cotn
mission house in converting and selling dress fabrics to the cutting' 
trade located in various States of the United States. 

Respondents now cause, and during the time herein mentioned ha:ve 
caused, their articles of merchandise when sold to be shipped frotn 
their respective places of business to the purchase.rs thereof located 
in the various States of the United States other than the States of 
origin of such shipments. There is now, and has been at all tiii1~5 

mentioned herein, a constant current of trade and commerce by sal~ 
respondents in their respective products between and among the va11-

ous States of the United States. 
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Rt>spondents are now, and at all times herein mentioned have been, 
in substantial competition with other corporations and with firms, 
Partnerships, and individuals engaged in the sale and distribution of 
wearing apparel, dresses, robes, and dress fabrics in commerce be
tween and among the various States of the United States and in the 
District of Columbia. 

PAR. 2. In the course and conduct of business as described in para
graph 1 hereof, respondent, Lord & Taylor, purchased and now 
fJUtchases certain of the dresses offered for sale and sold by it in 
<'otnmerce as set out in paragraph 1 hereof from the manufacturer 
thQreof, respondent Diberman Bros., Inc. The latter concern, in turn, 
Purchased and now purchases the fabric from which said dresses were 
lnade from respondent, Galey & Lord, Inc. To aid and facilitate the 
sale of said dresses, the said Lord & Taylor, with the aid, assistance, 
and cooperation of said Diberman Bros., Inc., and the said Galey & 
Lord, Inc., caused and now causes advertising matter to be inserted 
0"er the name of Lord & Taylor in newspapers having interstate cir
{:lJla.tion and in which advertising matter said dresses were repre
sented, designated and referred to as "Soft, silky Seal Crepe, woven 
from Enka Yarns and printed with charming motifs • * *." The 
said respondents, acting in cooperation each with the other, also 
<'aused and now cause a substantial number of leaflets to be distrib
~1ted to customers and prospective customers located in various States 
of the United States and which leaflets referred to such dresses in 
the following language: 

Lovely colors-new, different looking prints on that 
marvelously soft, silky Seal Cr{'pe--woven from Enka Yarns 

~aid dresses displ:tyed and offered £or sale by the said Lord & Taylor 
ear tags and labels placed upon the dresses of respondents in coop-

(>ration with each other on which were printed the statement: 

Made 
From 

This Garment 
is made from 
SEAL CREPE 

Fast Color, Pure Dye 
Unweight{'d and 

washable 

ana the reverse side reads : 

American 
ENKA 

A L' Alglon Frock 

For best results on 
SEAL CREPE we recom
mend dry cl{'aning. 

Enka 
Yarn 
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The said dresses advertised a.nd tagged by said respondents ~ting 
cooperatively each with the other, as hereinabove set forth, were 
and are offered for sale and sold by the said Lord & Taylor in com
merce as set forth in paragraph 1 hereof. Such statements and 
representations served and now serve as representations on the part 
of respondents that such dresses so advertised and offered for sale 
were silk dresses. 

The representations hereinbefore set forth are and were grossly 
false and misleading in that said dresses so represented, designated, 
and referred to are not and were not composed of silk, the product 
of the cocoon of the silk worm, but were composed of materials other 
than silk. 

PAR. 3. Respondent Lord & Taylor, in soliciting the sale of and 
selling certain pajama robes .in commerce as in paragraph 1 here4 

of, set out, caused and now eauses said pajama robes to be aJver· 
tised in newspapers having interstate circulation as "Silk Robes-
Rich Brocades, all silk-lined. A Variety of Handsome Patterns and 
a Good Color Range. Silk Facings and Trims in All Robes." Also 
respondent Lord & Taylor in soliciting the sale of and selling cer4 

t.ain dresses in commerce as in paragraph 1 hereof, set out, caused 
and now causes, such dresses to be advertised in newspapers having 
interstate circulation as "Satin" dresses. In truth and in fact, the 
said robes and dresses so represented and designated contain no silk~ 
the product of the cocoon of the silk worm, but are composed whollY 
of other and different materials. 

PAR. 4. The word "Silk" for many years past has had, and still 
has, in the minds of the consuming public a definite and specificr 
meaning, to-wit: the product of the cocoon of the silk worm. Silk 
fabrics for many years have held and still hold great public esteelll 
and confidence for their preeminent qualities. Silk fiber has long 
been woven into a variety of fabrics, and a variety of distincti-v-e 
terms has been applied to the fabrics resulting from different types 
of weaving. Dress goods, pajama robes and other similar products 
designated, described or referred to as "Silk," "Silky," "Crepe,'

1 

"Satin," "Pure Dye," and "Seal Crepe" have been for n long time, 
and at the present time still are, associated in the public mind with 
a fabric made from the cocoon of the silk worm, commonly knoW11 

and understood by the public as silk. 
PAR. 5. The use by respondents of the representations set forth 

herein has had, and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations are true and to cause 
them to purchase such dresses and pajama robes on account of such 
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erroneous beliefs engendered as above set forth. There are among 
the competitors of respondents as mentioned in paragraph 1 hereof 
corporations, imlividuaJs, partnerships, and firms engaged in the sale 
of dresses and pajama robes and other items of wearing apparel who 
do not misrepresent the kind of dresses, pajama robes, and other 
items of wearing apparel offered for sale. By the representations 
aforesaid, trade is unfairly diverted to respondents from such com
petitors and thereby substantial injury is being and has been done 
by respondents to competition in commerce as herein set out. 

PAn. 6. The above alleged acts and practices of respondents are 
all to the injury and prejudice of the public anti of respondents' com
}letitors and constitute unfair methods of competition in conunerce 
\Yithin the intent and meaning of Section 5 of an Act of Congress 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 
26, 1914. . 

l:EPORT, FIXDINGS AS 1'0 THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, HJ14, entitled "An Act to create a Federal Trade Com-
1nission, to define its powers and duties, and for other purposes,'' the 
Federal Trade Commission on July 21, 1937, issued and subsequently 
served its complaint in this proceeding upon respondents Lord & 
Taylor, EiLerman Bros., Inc., and Galey & Lord, Inc., charging 
!helll with the use of unfair methods of competition in commerce 
111 violation of the provisions of said act. After the issuance of 
said complaint and the filing of respondents' answers thereto, ·w. T. 
Relley, Chief Counsel for the Federal Trade Commission, and Gould 
<~Wilkie, Davis, Polk, 'Vardwell, Gardiner & Reed, and Erwin Feld
tnan, counsel for respondents, executed a stipulation as to the facts 
Wherein it was agreed that the statement of facts therein recited 
li1ight Le taken as the facts in this proceeding and in lieu of testi
~ony in support of the charges stated in the complaint or in oppo
Sltion thereto, and that the Commission might proceed upon such 
statement of facts to make its report, stating its findings as to the 
:acts (including inferences which it may draw from the said stipu-
~ted facts) :md its conclusion based thereon, and enter its order 

disposing of the proceeding without the presentation of argument 
or the filing of briefs. Said stipulation as to the facts was subse
~uently approved by the Commission and was duly recorded and filed 
~n the office of the Commission. Thereafter the proceeding regu-
ar}y came on for final hearing before the Commission on said com

l)laint, the answer thereto and said stipulation as to the facts; and 
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the Commission, having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Lord & Taylor, is a corporation organ
ized, existing, and doing business under and by virtue of the laws of 
the State of New York with its principal office and place of business 
located on Fifth Avenue at 38th Street in the city of New York in 
said State. It is now, and for many years last past has been, en
gaged in business as a retailer of coats, dresses, robes, and other items 
of wearing apparel. It sells, and has sold and distributed, such 
articles of merchandise to members of the purchasing public located 
in various States of the United States and in the District of 
Columbia. 

Respondent, Diberman Dros., Inc., is a corporation organized, ex
isting, and doing business under and by virtue of the laws of the 
State of Pennsylvania, with its principal office and place of business 
located at 15th and Mt. Vernon Street in the city of Philadelphia, 
State of Pennsylvania, and with a sales office located in the city of 
New York, State of New York. It is engaged in business as a 
manufacturer of dresses which it sells and distributes to department 
stores and retail stores located in the various States of the United 
States. 

Respondent, Galey & Lord, Inc., is a corporation organized, ex· 
isting, and doing business under and by virtue of the laws of the 
State of New York with its principal office and place of business 
located at 57 'Vorth Street, in the city of New York in said State. 
It is now, and has been for several years last past, engaged in busi
ness as a commission house in converting and selling fabrics to the 
cutting trade located in various States of the United States. 

Respondents caused said articles of merchandise when sold to be 
shipped from their respective places of business to the purchasers 
thereof located in the various States of the United States other thall 
the State where the shipments originate. There is now, and baS 
been for the several years last past, a constant current of trade 
and commerce by said respondents in their respective products 
between and among the various States of the United States. 

Respondents are now, and at all times herein mentioned have been, 
in substantial competition with other corporations and with firms, 
partnerships, nnd individuals engaged in the sale and distribution 
of wearing apparel, dresses, robes, and dress fabrics in commerce 
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between and amo11g the nrious States of the United States and in 
the District of Columbia. 

PAn. 2. In the course and conduct of business as described in para
graph 1 hereof, respondent, Lord & Taylor, purchased and now pur
chases certain of the dresses offered for sale and sold by it in com
rnerce as set out in paragraph 1 hereof from the manufacturer 
thf>reof, respondent Biberman Bros., Inc. The latter concern, in 
turn, purchased and now purchases the fabric from which said 
dresses were made from rrsponuent, Galey & Lord, Inc. To aid 
and facilitate the sale of said dresses, the said Lord & Taylor, with 
the aid, assistance, and cooperation of said Biberman Bros., Inc., 
and the said Galey & Lord, Inc., caused advertising matter to be 
inserted over the name of Lord & Taylor in newspapers having inter
state circulation and in which advertising matter said dresses were 
represented, designated, and referred to as "Soft, silky Seal Qrepe, 
''•oven from Enka Yarns and printed with charming motifs • • * ~' 
1'he said respondents, Lord & Taylor and Biberman Bros., Inc., 
ncting in cooperation with each other, also caused a substantial 
number of leaflets to be distributed to customers and prospective 
customers located in vnrious States of the United States and which 
leaflets referred to such dresses in the following language: 

Lovely colors-new, different looking prints on that 
marvelously soft, silky Seal Crepe--woYen from Enka Yarns 

Said dresses displayed and offered for sale by the said Lord & Taylor 
bore tags and labels placed upon the dresses by the respondents in 
<'ooperation with each other on which were printed the statement: 

Made 
From 

This Garment 
is made from 
SEAL CREPE 

Fast Color, Pure Dye 
Unweighted and 

washable 

American 
ENKA 

and the reverse side reads: 

A L'Aiglon Frock 
For best results on 

SEAL CREPE we recom-

~nl{a 

Yarn 

mend dry cleaning. 

1'he said dresses advertised and tagged by said respondents acting 
<'~operath·ely each with the other, as hereinabove set forth, were 
0 

ered for sale and sold by the said Lord & Taylor in commerce as 
set forth in paragraph 1 hereof. 
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Said dresses so represented, designated and referred to were not 
composed of silk, the product of the cocoon of the silkworm, but 
were composed of materials other than silk. 

PAR. 3. Respondent Lord & Taylor, in soliciting the sale of and 
selling certain pajama robes in commerce as in paragraph 1 hereof 
set out, caused said pajama robes to be advertised in newspapers hav· 
ing interstate circulation as "Silk Robes-Rich Brocades, all silk· 
lined. A Variety of Handsome Patterns and a Good Color Range. 
Silk Facings and Trims in All robes." Also respondent Lord & 
Taylor in soliciting the sale of and selling certain dresses in c01n· 
merce as in paragraph 1 hereof set out, caused such dresses to be 
advertised in newspapers having interstate circulation as "Satin" 
dresses. In truth and in fact, some of said robes and dresses so 
represented and designated contained no silk, the product of the 
cocoon of the silkworm, but were composed wholly of other and 
different materials. 

PAR. 4. Silk fabrics for many years have held, and still hold, great 
public esteem and confidence for their preeminent qualities; silk 
fiber has long been woven into a variety of fabrics, and a variety of 
distinctive terms has been applied to the fabrics resulting from this 
type of weaving; dress goods, pajamas, robes, and other similar prod· 
ucts designated, described or referred to as "Silk," "Silky," and 
"Pure Dye," when used to designate and describe the material froJll 
which a garment is made, and the words "Crepe,:' "Satin" and 
"Seal Crepe," when used alone to designate and describe the material 
from which a garment is made, have been for a long time, and at the 
present time still are, associated in the public mind with the materia.l 
made :from the cocoon of the silkworm, commonly known and under· 
stood by the public as silk. 

PAR. 5. Respondent Lord & Taylor, in designating and describ· 
ing certain of its robes as "Silk Robes-Rich Brocades, all silk-lined· 
A Variety of Handsome Patterns and a Good Color Range. Sillt 
Facings and Trims in All robes", as set out in paragraph 3 hereof, 
did so through mistake and not through any intent to mislead and 
deceive the purchasing public. 

In all the other instances herein mentioned, wherein the other 
terms hereinabove set out were used by respondents, all of said 
respondents believed that said terms and designations accuratelY 
and truthfully described the material from which the garments were 
made. 

PAR. 6. The use by the respondents o£ the representations abo'\'e 
set forth in describing the materials from which said garments were 
made had the capacity and tendency to mislead and deceive a sub· 
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stantial portion of the purchasing public into the erroneous belief 
that said garments were made from silk, the product of the cocoon 
of the silkworm, and to cause them to purchase such articles on 
~ccount of such erroneous beliefs. 

There are among the competitors of the respondents corporations, 
individuals, partnerships, and firms engaged in the sale of dresses, 
Pajama robes, and other items of wearing apparel who accurately 
<lescribe and brand such products by terms properly descriptive of 
the fabric content thereof. The representations made by respond
ents as aforesaid had the capacity and tendency unfairly to divert 
trade to respondents from their said competitors. Thereby, sub
~tantial injury is being done and has been done by the respondents 
to competition in commerce as herein set out. 

CONCLUSION 

The aforesaid acts and practices of respondents Lord & Taylor, 
l3iberman Bros., Inc., and Galey & Lord, Inc., are to the prejudice 
of the public and of respondents' competitors and constitute unfair 
methods of competition in commerce within the intent and meaning 
<:>f Section 5 of an Act of Congress, approved September 26, 1914, 
~ntitied "An Act to create a Federal Trade Commission, to define 
lts powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

.This proceeding having been heard by the Federal Trade Com
l"niss!on upon the com}illaint of the Commission, the answers of the 
~spondents and a stipulation as to the facts executed by ,V. T. 

elley, Chief Counsel for the Federal Trade Commission, and 
~ou}d & lVilkie, Davis, Polk, 'Vardwell, Gardiner & Reed, and Erwin 
'eldznan, counsel for respondents, the filing of briefs having been 

"-'aived, and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 1 an Act of Congress, approved September 26, 1914, entitled "An 
Q ct. to create a Federal Trade Commission, to define its powers and 

llbes, anu for other purposes." 
l It i8 ordered, That respondents Lord & Taylor, Biberman Bros., 
nc., and Galey & Lord, Inc., their officers, representatiws, agents, 
:~d e~ployees in connection with the offering for sale, sale, and dis
f!bubon of their merchandise, dress goods, and garments in inter

State commerce or in the District of Columbia, do forthwith cease 
and desist from: 

1. Using the word or words "Crepe," "Seal Crepe," or any other 
~ord or words of similar import or meaning to describe or designate 
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any fabric or product which is not composed wholly of silk, the 
pro<.luct of the cocoon of the silkworm, unless there is used in imme
diate connection and conjunction therewith, in letters of at least 
equal size or conspicuousness, a word or words accurately naming or 
describing the fiber, material or materials from which said fabric ot 
product is actually made; and provided, that such disclosure of the 
fiber or material content thereof shall be ma<.le by accurately desig· 
nating each constituent fiber or material thereof, in the order of 
its predominance by weight, beginning with the largest single 
constituent; 

2. Using the word "Silky," or any other word or words of similar 
import or meaning, to describe or designate fabrics or product~ 
which are not composed wholly of silk, the product of the cocoon of 
the silkworm, unless in the case of a fabric or product composed iu 
part of silk and in part of rayon or of a material or materials other 
than silk, there is used in immediate connection and conjunction 
therewith, and in letters of equal size and conspicuousness, a word 
or words accurately describing the fiber, material, or materials froiJl 
which said fabric or product was actually made; and provi<.led, th!Lt 
the fiber or material content of such fabric or product be accuratelY 
disclosed by designating each constituent fiber or material thereof, 
in the ordet of its predominance by weight, beginning with the 
largest single constituent ; 

3. Using the wor<.ls "Pure Dye," or any other word or words of 
similar import or meaning, to describe or designate fabrics or prod· 
ucts which ate not composed wholly of silk, the product of the coeoo!l 
of the silkworm; and 

It is further ordered, That the respondent, Lord & Taylor, it& 
officers, representatives, agents, S('rvants, and employpes, in connec· 
tion with the offering for sale, sale, or distribution of its merchan· 
dise, dress goods, and garments, in interstate commerce or in the Dis· 
trict of Columbia, do forthwith cease and desist from: 

1. Using the word "silk," or any other word or words of similar 
import or meaning, to describe or designate fabrics or products which 
are not composed wholly of silk, the product of the cocoon of tbl' 
silkworm, unless, in the case of a fabric or product composed in part 
of silk and in part of rayon or material or materials other than siJJ;, 
there is used. in immediate connection and conjunction therewith, and 
in letters of at least equal size and conspicuousness, a word or word5 

accurately describing the fiber, material, or materials from which 
said fabric or product was actually made; and provided., that th13 

fiber or material content of such fabric or product be accurately di~
closed by designating each constituent fiber or material thereof, r!l 
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the order of its predomin~nce by weight, b£>ginning with the largest 
single c.onstituent; 

2. Using the \Vord "satin," or any other word or words of similar 
import or meaning, to describe or designate any fabric or product 
"1\·hich is not composed wholly of silk, the product of the cocoon of 
the silkwonn, unless there is used in immediate connec.tion and con
junction therewith, in letters of at least equal size and conspicuous
ness, a word or words accurately naming or descl"ibing the. fiber, 
material, or muterials, from which said fabric or product is actually 
Inade; and provided that such disclosure of the fiber or material con
tent t.h£>reof shall be made by accurately designating each constituent 
fiber or material thereof, in the order of its predominance by weight, 
beginning \vith the largest single constituent. 

It is further ordered, That the respondents shall within 30 days 
after the sen-ice upon them of this order file with the Commission a 
report in writing setting fo:rth in detail the manner and fo:r,:n in 
"'hk·h they have complied with this order. 
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IN THE MATTER OF 

LONNIE E. CARTER, INDIVIDUALLY, AND TRADING AS 
CARTER CANDY COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO~ 
OF SEC. 5 OF AN ACT OF' CONGRESS APPROVED SEPT. 26, ;1.014 

Docket 3300. Complaint, Jan. 15, 1938-Decision, Mar. 11, 1938 

Where an individual engaged in manufacture of candies and procPssing of salted 
nuts, and in sale and distribution thereor to wholesalers, jobbers, and re
tallers, in competition with others similarly engaged in sale and distribution 
of candies, salted nuts, and peanut confections-

Sold its so-called "Early Bird Peanuts," packed in Individual, small, sealed· 
5-cent cartons, within small number of which, as placed In larger pasteboard 
containers, there were concealed, in accordance with individual cartons. 
and retailers, explanatory display cards, legends advising ultimate pur· 
chaser "You may find 5¢, 10¢, 25¢ or $1," some such sum, as determiner! 
through chance selection and breaking of one of such enclosing cartons, and 
thereby supplied to and placed in the hands of others means of conducting
lotteries in sale of his said product, as displayed and sold by retail pur·· 
chasers thereof In accordance with such plan or game of chance and 111 
violation of public policy of the common law and criminal statutes and 
contrary to that of the United States Government; 

With result that many dealers in and ultimate purchasers of such product.'f 
were attracted by element of chance involved in sale thereof, and therebY 
induced to buy same, thus packed and sold, in preference to nuts or cand1 
of competitors who are not willing to and do not offer and sell their 
products so packed, assembled, or otherwise arranged as to involve gan1~ 
of chance, and refrain therefrom, and with tendency and capacity thereb1 
to divert to himself trade and custom from competitors who do not use
same or equivalent method, and to exclude from said trade all aforesaid 
unwilling competitors and lesson competition therein, and create a monopol1 
of said trade in himself and in such other distributors as use same or 
equivalent method, and to deprive purchasing public of benefit of free
competition in said trade and eliminate or exclude therefrom, as case might 
be, all actual or potential competitors who do not adopt and use such 
methods: 

Held, That such method, acts, and practices were all to the prejudice of tlJe 
public and competitors and constituted unfair methods of competition. 

Mr. Henry 0. Lank and Mr. P. 0. Kolinski for the Commission-

COMPLAINT 

Pursuant to the provisions of an Act of Congress, appro\"ed Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the
Federal Trade Commission, having reason to believe that Lonnie :E. 
Carter, individually, and trading as Carter Candy Company, herein-
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after referred to as respondent, has been and is using unfair methods 
of competition in commerce, as "commerce" is defined in said act, 
and it appearing to said Commission that a proceeding by it in 
respeet thereof would be in the public interest, hereby issues its com
plaint stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent Lonnie E. Carter is an individual doing 
business under the trade name of Carter Candy Company, with his 
Principal office and place of business located at 2300 East Twenty
eighth Street, Chattanooga, Tenn. He is now, and for some time last 
past has been, engaged in the manufacturing of candies and pro
cessing -of salted nuts, and in the sale and distribution thereof to 
Wholesale dealers, jobbers, and retail dealers. Respondent causes and 
has caused his products when sold to be transported from his princi
Pal place of business in the city of Chattanooga, Tenn., to purchasers 
thereof in the State of Tennessee and in other States of the U11ited 
States, at their respective places of business. There is now, and has 
been for more than 1 year last past, a course of trade and commerce 
by said respondent in such candies and salted nuts between and among 
the various States of the United States. In the course and conduct 
of his business respondent is in competition with other individuals, 
and with pattnerships and corporations engaged in the sale and dis
tribution vi candies, salted nuts, salted peanuts, and peanut confec
tions, in commerce between and among the various States of the 
lJnited States. 

PAR. 2. In the course and conduct of his business, as described in 
Paragraph 1 hereof, respondent sells and has sold, to wholesale and 
retail dealers and jobbers, salted peanuts so packed and assembled as 
to involve the use of a lottery scheme when sold and distributed to 
the consumers thereof. 

Said salted peanuts are packed in individual, small, sealed cartons 
for retail to the ultimate consumer at five cents per carton. A num
ber of t h£>se small cartons of peanuts are placed in a larger paste
~oard carton. Said salted peanuts are designated by respondent as 
Early Bird Peanuts." Sealed within a small number o£ individual 

cartons are 5 cents, 10 cents, 25 cents, or $1, but the ultimate pur
chasers cannot ascertain which cartons contain one of the above 
l'larned sums until a selection has been made and the individual carton 
broken open. The aforesaid purchasers of said individual cartons 
of salted peanuts who procure one of the said sums of money thus 
Dr.ocure the same wholly by lot or chance. The individual cartons of 
Stlld salted peanuts bear stickers which have lithographed or printed 
th~l'eon the following language: "You may find 5¢, 10¢, 25¢." With 
said assortments respondent furnishes display cards for use by the 
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retail dealers in offering such assortments to the public, which display 
cards bear legends or statements containing, among othel.' things, the 
following: "You may find 5¢, 10¢, 25¢ or $1," and inform the pur
chasing public that such assortments are being distributed in accord
ance with the above described sales plan. 

PAR. 3. The wholesale dealers and jobbers to whom respondent sells 
the said salted peanuts resell same to retail dealers and said retail 
dealers, and the retail dealers to whom respondent sells direct, expose 
said salted peanuts for sale and sell same to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of his products in acconlance with the sales plan herein
above set :forth. Said sales plan has a capacity and tendency to 
induce purchasers thereof to purchase respondent's said products in 
preference to salted nuts, salted peanuts, peanut confections, or candy 
offered for sale and sold by his competitors. 

PAR. 4. The sale of said salted peanuts to the purchasing public, 
in the manner above alleged, involves a game of chance or the sale 
of a chance to procure a sum of money. The use by respondent of 
said method in the sale o:f salted peanuts, and the sale of salted 
peanuts by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is con
trary to an established public policy of the Government of the United 
States. The use by respondent of said method has a tendency un
duly to hinder competition or to create a monopoly in this, to wit: 
that the use thereof has the tendency and capacity to exclude :fro111 
the salted nut, peanut confection, or candy trade competitors who do 
not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. Many persons, firms, and corporations 
who make and sell salted nuts, salted peanuts, and peanut confec
tions or candy in competition with the respondent, as above alleged, 
are unwilling to offer for sale or sell their said products so packed 
and assembled as abm·e alleged or otherwise arranged and packed for 
sale to the purchasing public so as to involve a game of !chance or 
any other method of sale that is contrary to public policy, and such 
competitors refrain therefrom. 

PAR. 5. Many dealers in, and ultimate purchasers of, salted nuts, 
salted peanuts, peanut confections, and candy are attracted bY 
respondent's said method and manner of packing said salted peanuts 
and by the element of chance involved in the sale thereof in the 
manner above described and are thereby induced to purchase said 
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salted peanuts so packed and sold by respondent in preference to 
salted peanuts or candy offered for sale and sold by said competitors 
of respondent who do not use the same or an equivalent method. 
The use of said method by respondent has the tendency and capacity, 
because of said game of chance, to divert to respondent trade and 
custom from his competitors who do not use the same or an equivalent 
:method, to exclude from said trade all competitors who are unwill
ing to and who do not use the same or an equivalent method because 
the same is unlawful, to lessen competition in said trade, to tend to 
create a monopoly of said trade in respondent and in such other dis
tributors as use the same or an equivalent method, and to deprive the 
Purchasing public of the benefit of free competition in said trade. 
The use of said method by the respondent has the tendency and capac
ity to eliminate from said trade all actual competitors and to exclude 
therefrom all potential competitors who do not adopt and use, said 
.method or an equivalent method. 

PAR. 6. The aforementioned method, acts and practices of respond
ent are all to the prejudice of the public and respondent's competitors, 
-as hereinabove alleged. Said methods, acts, and practices constitute 
Unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
-define its powers and duties, and for other purposes," and are to the 
Jlrejudice of the public. 

REPORT, FINDINGS AS TO TilE F AC'rs, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
'lllission, to define its powers and duties, and for other purposes," the 
~ederal Trade Commission, on January 15, 1938, issued and served 
lts complaint in this proceeding upon the respondent, Lonnie E. 
~:nter, individually, and trading as Carter Candy Company, charg
~ng him with the use of unfair methods of competition in commerce 
ln violation of the provisions of said act. After the issuance of said 
Complaint, respondent filed in the office of the Commission an answer 
admitting all the material allegations of the complaint to be true and 
1\'aiving the taking of further testimony and all other intervening 
l>rocedure. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and answer; 
llnd the Commission having duly considered the matter and being 
~ow fully advised in the premises, finds that this proceeding is in the 
~terest of the public, and makes this its findings as to the facts and 
lts conclusion drawn therefrom : 

1604:Slm-S9-vor... 26-61 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Lonnie E. Carter is an individual doing 
business under the trade name of Carter Candy Company, with his 
principal office and place of business located at 2300 East 28th Streett 
Chattanooga, Tenn. He is now, and for some time last past has 
been, engaged in the manufacture of candies and processing of salted 
nuts, and in the sale and distribution thereof to wholesale dealers, 
jobbers, and retail dealers.· Respondent causes and has caused his 
products when sold to be transported from his principal place of 
business in the city of Chattanooga, Tenn., to purchasers thereof 
in the State of Tennessee and in various States of the United States,. 
at their respective places of business. There is now, and for more 
than 1 year last past has been, a course of trade and commerce by 
said respondent in such candies and salted nuts between and among 
the various States of the United States. In the course and conduct 
of his business respondent is in competition with other individuals, 
and with partnerships and corporations engaged in the sale and dis
tribution of candies, salted nuts, salted peanuts, and peanut con
fections, in commerce between and among the various States of the. 
United States. 

PAR. 2. In the course and conduct of his business, as described 
in paragraph 1 hereof, respondent sells and has sold, to wholesale· 
and retail dealers and jobbers, -salted peanuts so packed and assem
bled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. 

Said salted peanuts are packed in individual, small, sealed cartons 
for retail to the ultimate consumer at 5 cents per carton. A number 
of these small cartons of peanuts are placed in a larger pasteboard 
carton. Said salted peanuts are designated by respondent as "EarlY 
Bird Peanuts." Sealed within a small number of individual cartons 
are 5 cents, 10 cents, 25 cents, or $1, but the ultimate purchasers can
not ascertain which cartons contain one of the above named sums until 
a selection has been made and the individual carton broken open. The 
aforesaid purchasers of said individual cartons of salted peanuts who· 
procure one of the said sums of money thus procure the same wholly by 
lot or chance. The individual cartons of said salted peanuts bear· 
stickers which have lithographed or printed thereon the following. 
language: "You may find 5¢, 10¢, 25¢." 'Vith said assortments re
spondent furnishes display cards for use by the retail dealers in offer
ing such assortments to the public, which display cards bear legends 
or statements containing, among other things, the following: "You 
may find 5¢, 10¢, 25¢ or $1.00," and inform the purchasing public that 
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such assortments are being distributed in accordance with the above 
described sales plan. 

PAR. 3. The wholesale dealers and jobbers to whom respondent sells 
the said salted peanuts resell same to retail dealers and said retail 
dealers, and the retail dealers to whom respondent sells direct, expose 
said salted peanuts for sale and sell same to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of his products in accordance with the sales plan herein
above set forth. Said sales plan has a capacity and tendency to induce 
purchasers thereof to purchase respondent's said products in prefer
ence to salted nuts, salted peanuts, peanut confections, or candy offered 
for sale and sold by his competitors. 

PAR. 4. The sale of said salted peanuts to the purchasing public, in 
the manner above found, involves a game of chance or the sale of a 
chance to procure a sum of money. The use by respondent of said 
Inethod in the sale of salted peanuts, and the sale of salted peanuts by 
and through the use thereof and by the aid of said method, is a prac
tice of the sort which the common law and criminal statutes have long 
deem!'d contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. The use by 
l'espondent of said method has a tendency unduly to hihder competi
tion or to create a monopoly, in this, to wit: that the use thereof has 
the tendency and capacity to exclude from the salted nut, peanut con
fection, or candy trade competitors who do not adopt and use the same 
Inethod or·an equivalent or similar method involving the same of an 
equivalent or similar element of chance or lottery scheme. Many 
persons, firms, and corporations who make and sell salted nuts, salted 
peanuts, and peanut confections or candy in competition with the 
respondent, as above described, are unwilling to offer for sale or sell 
their said products so packed and assembled as above described, or 
otherwise arranged and packed for sale to the purchasing public so 
as to involve a game of chance or any other method of sale that is 
contrary to public policy, and such competitors refrain therefrom. 

PAR. 5. l\Iany dealers in, and ultimate purchasers of, salted nuts, 
salted peanuts, peanut confections, and candy are attracted by respond
ent's said method and manner of packing said salted peanuts and by 
the element of chance involved in the sale thereof in the manner above 
described and are thereby induced to purchase said salted peanuts so 
Packed and sold by respondent in preference to salted peanuts or candy 
offered for sale and sold by said competitors of respondent who do not 
Use the same or an equivalent method. The use of said method by 
respondent has the tendency and capacity, because of said game of 
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<:hance, to divert to respondent trade and custom from his competitors 
who do not use the same or an equivalent method, to exclude from said 
salted peanut and candy trade all competitors who are unwilling to and 
who do not use the same or an equivalent method because the same is 
unlawful, to lessen competition in said salted peanut and candy trade, 
to tend to create a monopoly of said salted peanut and candy trade 
in respondent and in such other distributors of salted peanuts and 
candy as use the same or an equivalent method, and to deprive the 
purchasing public of the benefit of free competition in said salted 
peanut and candy trade. The use of said method by the respondent 
has the tendency and capacity to eliminate from said salted peanut 
and candy trade all actual competitors and to exclude therefrom all 
potential competitors who do not adopt and use said method or an 
equivalent method. 

CONCLUSION 

The aforementioned method, acts, and practices of respondent are 
all to the prejudice of the public and of respondent's competitors, as 
hereinabove found. Said method, acts, and practices constitute unfair 
methods of competition in commerce within the intent and meaning of 
Section 5 of an Act of Congress, approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Cmmnis
sion upon the complaint of the Commission and the answer of the 
respondent, Lonnie E. Carter, individually, and trading as Carter 
Candy Company, admitting all the material allegations of the com
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to de
fine its powers and duties, and for other purposes," 

It i8 ordered, That the respondent, Lonnie E. Carter, an individual 
trading as Cnrter Candy Company, or unaer any other trade name, 
his agents, representatives, and employees, in connection with the 
offering for sale, sale, and distribution of salted nuts or confections in 
interstate commerce, do forthwith cease and desist from: . 

1. Selling and distributing salted nuts or confections so packed and 
assembled that sales of such salted nuts or confections to the general 
public are to be made or may he made by means of a lottery, gaming 
device, or gift enterprise; 



CARTER CANDY CO. 929 

922 Order 

2. Supplying to and placing in the hands of dealers assortments of 
salted nuts or confections which are used, or which may be used, with
out alteration or rearrangement of the contents of such assortments, 
to conduct a lottery, gaming device, or gift enterprise in the sale or dis
tribution of the salted nuts or confections contained in said assort
ment to the public; 

3. Selling or distributing individual packages of salted nuts or con
fections containing coins or other United States money, which said 
individual packages of salted nuts or confections are packed and as
sembled in assortments with other individual packages o:f salted nuts 
or confections of similar size, shape and appearance not containing 
coins or other United States money, for resale to the public by retail 
dealers; 

4. Furnishing to dealers a display card, either with packages or 
assortments of salted nuts or confections, or separately, bearing a leg
end or legends or statements informing the purchaser that the sa1ted 
nuts or confections are being sold to the public by lot or chance, or in 
accordance with a sales plan which constitutes a lottery, gaming de
V"ice, or gift enterprise. 

16 is further ordered, That the respondent shall, within 30 days after 
service upon him of this order, file with the Commission a report in 
Writing setting forth in detail the manner and form in which he has 
complied with the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

VAN OGDEN, INC., AND FREDERICK T. GORDON 

1:0MPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket ~851. Complaint, June 26, 1936-Decision, Mar. 18, 1938 

Where a corporation, as engaged under direct management, supervision, direc· 
tion, and control of an individual who was pt·esident, treasurer, and manag
ing officer thereof, in sale and transportation of chemicals, extracts, and other 
food products through personal solicitation of prospective purchasers In vari· 
ous States by agents and other representatlves-

(a) Described two of its products, in advertising same through circulars and 
pamphlets distributed throughout the various States, as "Dr. Gordon's Solid 
Comfort Foot Soap" and "Dr. Gordon's Mustard Oil Cream," and made 
various other statements intended to create impression that commodities thUS 
labeled and designnted Wel'e made under di1·eetion or according to formula 
of registered physician, facts being such commodities were in fact named 
after aforesaid individual and president, Pte., who was neither registered 
pharmacist nor physician ; 

(b) Advertised certain products, including tho~P designated a!'! "Walnuto," 
"Mapleo," and "Rootbeer," as flavoring extracts, in circulars di~tributed in 
interstate commerce, notwithstanding fact such products were not com· 
pounds wherein flavoring, secured by extraction of juices from beans, berries, 
nuts, or fruits, is suspended in alcohol, as trade and pnblic had been generaiiY 
led to believe and understand for many years from word "extract" a~ 
applied to product offered as flavoring ingredient, but were imitation e:s:· 
tracts composed of synthetic chemical substitutes and not of genuine 
ingredients ; 

With tendency and capacity to confuse and deceive purchasing public in regard 
to true nature and quality of its product and induce purchasers to buy same 
on account of mistaken belief that they wet·e made in accordance with doc· 
tor's prescription and were true extracts, and with result that tmde wa~ 
thereby unfairly diverted to it from competitors engaged in sale in com· 
merce of similar products, truthfully advertised and represented by them: 

Held, That such corporate and individual acts and practices were to injury and 
prejuuice of public and competitors and constituted unfair methods of 
competition. 

Before Mr. lVilliam 0. Reeves, trial examiner. 
Mr. Alden S. Bradley and 11/r. Gerard A. Rault for the 

Commission. 
11/r. Cha:rles J. Trainor, o£ Chicago, Ill., for respondents. 

CoMPLAINT 

Pursuant to the provisions o£ an Act o£ Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
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the Federal Trade Commission, having reason to believe that Van 
Ogden, Inc., a corporation, and Frederick T. Gordon, an individual, 
hereinafter referred to as respondents, have been and are using 
unfair methods of competition in commerce, as "commerce" is de
fined in said act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that re
spect as follows: 

P ARAORAPH 1. Respondent, Van Ogden, Inc., is a corporation, 
existing under and by virtue of the laws of the State of Illinois, 
with its principal office and place of business in the city of Chicago 
in such State. Frederick T. Gordon is an individual, the president 
and treasurer of the respondent corporation, and its managing officer, 
and is a resident of, and has his principal place of business in the 
city of Chicago, and State of Illinois. Respondent, Van Ogden, 
Inc., a corporation, is under the direct management, supervision, 
direction, and control of the respondent, Frederick T. Gordon, and 
is engaged in the manufa.cture, sale, and transportation of chemical.s, 
extracts, and other food products. In the course and conduct of 
such business respondent, Van Ogden, Inc., sells, transports and 
causes to be transported the above named commodities into, and 
through the various States of the United States, other than the 
State of Illinois. Such sales are, and have been made to purchasers 
and users thereof located in various States of the United States, as 
aforesaid, through the medium of personal or individual solicitation 
{)f prospective users and purchasers in interviews had for that pur
pose by agents, salesmen, and representatives of the respondent cor
poration, and pursuant to orders procured thereby, shipments have 
been made as aforesaid. Respondent has thus maintained a con
stant current of trade and commerce into and through the various 
States of the United States in the commodities above listed. 

PAR. 2. In the course and conduct of its business, the respondent, 
Van Ogden, Inc., under the supervision and direction of Frederick 
T. Gordon, as aforesaid, has been and now is, in substantial com
petition with other corporations, firms, persons, and copartnerships 
engaged in the sale and distribution of commodities of like nature, 
character, and design throughout the various States of the United 
States. 

PAR. 3. Among such competitors is one styled as "Gemac Sales 
Corporation," a corporation existing under and by virtue of the 
laws of the State of Illinois and having its principal office and place 
of business in the city of Chicago and State of Illinois. 
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PAR. 4. Since the organization of the respondent, approximately 
3 years heretofore, it has, acting by and through its president and 
treasurer, Frededck T. Gordon, and other agents, officers, and em~ 
ployees, both in their own individual capacity and official person 
endeavored to appropriate and has appropriated values created by 
said competitor, "Gemac Sales Corporn.tion" by enticing and attempt~ 
ing to entice the employees of the same to violate their contractual 
relations with such competitor and to enter into the employ of the 
respondent, Van Ogden, Inc. The values of such competitor, so 
appropriated and attempted to be appropriated by the respondent, 
are-training, experience, and ability of such employ£>es as salesmen 
in their particular field of competition. 

PAR. 5. The enticing and the att£>mpts to entice, as related in the 
paragraph last above, have been made throughout the various States 
of the United States by the above named respond£>nts, and each of 
them, and their agents, servants, and employees. 

PAR. 6. In enticing, and in attempting to entice in the manner 
a'9ove related, respondents, their agents, ~ervants, and employees, 
have made various representations to the employees of Gemac Sales 
Corporation, that it, the respondent corporation, would provide an 
increased compensation, promotions in position, additional responsi~ 
bility, and have made various and numerous statements and repre~ 
sentations, unfairly disparaging tl~e organization, the business pol~ 
icies, and the financial standing of the Gemac Sales Corporation, 
with the result that a large number of the most experienced and 
skilful employees of the Gemac Sales Corporation have been induced 
to quit the employ of such corporation, and enter the employ of 
the respondents. 

In truth and in fact, the respondent did not and now does not 
provide increased compensation, promotions in position, additional 
responsibility, or other increments to employees as represented by it. 

PAR. 7. In the course and conduct of the business of the respondent 
corporation, it has advertised in various periodicals, magazines, and 
newspapers having an interstate circulation, and has through the 
medium of circulars and pamphlets, distributed throughout the 
various States of the United States, represented and described one 
of its products under the trade name or brand of: 

Dr. Gordon's Solid Comfort Foot Soap; 

another as: 
Dr. Gordon's :Mustard Oil Cream; 

another as: 
Dr. Trask's New Treatment for Constipation. 
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and has made various other statements calculated and intended to 
create the impression that the commodities so labeled and designated 
were, and are, manufactured under the direction, or according to a 
formula of a registered physician. 

In truth and in fact, the individual Gordon from whom the first 
two commodities above listed obtained their name nnd designation, 
is the respondent, Frederick T. Gordon, who is not a chemist, is not a 
registered pharmacist, and is not a physician. 

PAn. 8. Also in the advertising matter above referred to, the re
spondents describe and represent certain of the products vended by 
the respondent corporation as "Flavoring Extracts," including such 
products as "'Vnlnuto," ''Mapleo," and "Root Beer." 

Over a period of many years, the trade and the public generally 
have been led to and now do believe and consider an "extract" offered 
for sale as a flavoring ingredient to be a compound wherein the 
flavoring is secured by the extraction of juices from beans, b~rries, 
nuts, or fruits. Such juices are then suspended in alcohol, which is 
recognized as a most valuable and desirable vehicle that can be used 
for dissolving and preserving extracts of juice from beans, nuts, 
berries, or fruits. 

In truth and in fact, the products advertised and represented by 
the respondeut, as herein related, are not extracts within the com
mon meaning and acceptance of the term but are imitations of the 
same. 

PAR. 9. The acts and practices of the respondents are prejudicial 
and injurious to respondents' competitor, Gemac Sales Corporation, a 
corporation, in that such acts and practices effectually appropriate 
values of such competitor to the use and benefit of the respondents, 
enabling the respondents to maintain a large selling staff, and cause 
a substantial decrease in the personnel of the sales organization of 
said competitor, thereby causing a substantial diversion of trade from 
the said competitors to the respondents in interstate commerce. 

PAR. 10. The acts and practices of the respondents, as aforesaid, 
likewise have the tendency and capacity to mislead nnd deceive a 
substantial number of the members of the purchasin~ public into the 
false beliefs that: 

1. Certain commodities vended by the respondents were and are 
manufactured under the direction of, or according to a formula pre
pared by a registered physician, when in truth and in fact such 
commodities are not so prepared. 

2. Certain products and commodities vended by the respondents 
Variously labeled as "Flavoring Extracts," "'Valnuto," ''~Iap]eo,'' and 
"Root Beer," and others, are in fact extracts when, in truth and in 
iact, they are but imitations of such. 
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As a result of such belief, many purchasers have purchased com
modities of respondent and as a result thereof there has been caused 
a substantial diversion of trade to respondent from competitors in 
interstate commerce who do not falsely represent that the commodities 
vended by them have been manufactured by them and who do not 
falsely represent commodities vended by them to be extracts when 
in truth and in fact they are not. 

P .AR. 11. There are among the competitors of the respondents, a 
substantial number who truthfully represent that certain commodities 
vended by such competitors were and are manufactured under the 
direction of, or according to a formula of a physician; that certain 
flavoring extracts represented by them to be extracts are, in truth and 
in fact, genuine extracts. 

PAR. 12. There are likewise among the competitors of the respond
~nts, those who do not through the use of false and misleading state
ments and representations concerning the organization, business 
policy, or financial standing of their competitors, entice and en
deavor to entice, employees of such competitors with the calculated 
design of thereby appropriating to themselves values created by such 
competitors. 

P .AR. 13. The above acts and practices done, and caused to be done 
by the respondents, are and were, each and all, to the prejudice of the 
public and of respondents' competitors, and constitute unfair meth
ods of competition in commerce within the intent and meaning of 
Section 5 of an Act of Congress, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND OnDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled, "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on the 26th day of June 1936, issued, 
and on the 29th day of June 1936, served its complaint in this pro
ceeding upon respondents, Van Ogden, Inc., and Frederick T. Gor
don, charging them with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents' answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Alden S. Bradley, attorney 
for the Commission, before William C. Reeves, an examiner of the 
Corrunission theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Charles J. Trainor, attorney for 
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the respondent, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceedings came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, 
briefs in support of the complaint and in opposition thereto (re
spondent not having requested oral argument), and the Commission 
having duly considered the same and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

P ARAORAPH 1. Respondent, Van Ogden, Inc., is a corporation ex
isting under and by virtue of the laws of the State of Illinois, with 
its principal office and place of business in the city of Chicago, in 
such State. Frederick T. Gordon is an individual, the president and 
treasurer of the respondent corporation and its managing officer. 
lie is a resident of and has his principal place of business in the 
city of Chicago, State of Illinois. Respondent, Van Ogden, Inc., is 
a corporation under the direct management, supervision, direction, 
and control of the respondent, Frederick T. Gordon, and is en
gaged in the sale and transportation of chemicals, extracts, and 
other food products. In the course and conduct of its said busi
ness, Van Ogden, Inc., sells, transports, and causes to be transported 
the above named commodities from the State of Illinois into the 
various States of the United States other than the State of Illinois, 
and in the District of Colunibia. Such sales are, and have been, 
:made to purchasers thereof located in the various States of the 
United States as aforesaid, through the medium of personal solici
tation of prospective purchasers by agents, salesmen, and other 
representatives of the respondent corporation. Pursuant to orders 
Procured thereby, shipments have been made, and are made, as afore
said. Respondent has thus maintained a course of trade and com
:tnerce among and between the various States of the United States, 
and the District of Columbia. 

PAn. 2. In the course and conduct of its busine:;s, the respondent, 
Van Ogden, Inc., under the supervision of Frederick T. Gordon, has 
been and is now in substantial competition with other corporations, 
firms, and copartnerships engaged in the sale and distribution of 
co:rn:rnodities of like nature, character, and design in conm1erce 
among and between the various States of the United States and in 
the District of Columbia. 
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PAR. 3. Respondent is charged in paragraphs 3, 4, 5, and 6 of the 
complaint with enticing away employees of a competitor corpom
tion. However, this charge is not substantiated by a preponderance 
of the evidence and appears to be a private controversy, lacking in 
public interest. 

PAR. 4. In the course and conduct of its business, respondent cor
poration has advertised through the medium of circulars and pam
phlets distributed throughout the various States of the United States, 
describing two of its products under the trade names or brands of: 

Dr. Gordon's Solid Comfort Foot Soap, and 
Dr. Gordon's Mustard Oil Cream, 

and has made various other statements intended to create the impres
sion that the commodities so labeled and designed were, and are, 
manufactured under the direction or according to the formula of a 
registered physician. The two commodities above listed are in fact 
named after respondent, Frederick T. Gordon, who is not a regis
tered pharmacist, nor a physician. 

Respondent has also distributed circulars in interstate commerce 
advertising certain of its products as flavor extracts. Included 
under this head are such products as ""\Valnuto," "Mapleo," and 
"Rootbeer". Over a period of many years, the trade and the public 
generally have been led to and do now believe and consider an "ex
tmct" offered for sale as a flavoring ingredient to be a compound 
wherein a flavoring is secured by the extraction of juices :from beans, 
berries, nuts, or fruit. Such juices are then suspended in alcohol 
which is recognized as the most desirable vehicle that can be used 
for dissolving and preserving extracts of juices from beans, nuts, 
berries, or fruits. The evidence shows that the product advertised 
and represented as extracts by respondent are not extracts within 
the common meaning and acceptance of the term, but are imitation 
extracts composed not of genuine ingredients, but of synthetic chem· 
ical substitutes. 

PAR. 5. The acts and practices of re,spondents as herein described 
have had, and have, the tendency and capacity to confuse and deceive 
the purchasing public in regard to the true nature and quality of its 
products and to induce purchasers to buy such products on account 
of the mistaken belief that these products are made in accordance 
with a doctor's prescription, and are true extracts. Trade is thereby 
unfairly diverted to respondent from competitors engaged in the 
sale in commerce as herein defined of products similar to those sol~ 
and distributed by said respondent, which competitors truthfully 
advertise and represent their products. 
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CONCLUSION 

The aforesaid acts and practices of the respondents, Van Ogden, 
Inc., and Frederick T. Gordon, are to the injury and prejudice of 
the public and of respondents' competitors, and constitute unfair 
methods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondents, testimony, and other evidence taken before \Villiam C. 
Reeves, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto; briefs having been filed by Alden S. Bradley, cou1,1sel 
for the Commission, and by Charles J. Trainor, counsel for re
spondent (counsel for respondent not having requested oral argu
ment) and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled, "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

.ft is ordered, That respondent, Van Ogden, Inc., its officers, repre
sentatives, agents, and employees, and respondent, Frederick T. 
Gordon, in connection with the offering for sale, sale, and distribu
tion of their soaps, toilet articles, and food flavors in interstate com
merce or in the District of Columbia, do forthwith cease and desist 
from: 

1. Directly or indirectly using or causing to be used the word 
"Doctor" or the abbreviation "Dr." in connection or in conjunction 
With the name, or in any way as a trade name, brand, or designation 
for their products, or in any way which may have the capacity and 
tendency to confuse and mislead or deceive purchasers into the belief 
that said products are made in accordance with the prescription of a 
doctor, or under the supervision of a doctor, when such is not a 
fact. 

2. Designating any food flavors as extracts unless and until the 
Product is composed of genuine ingredients as distinguished from 
~Ynthetic chemical substitutes and such ingredients are suspended 
1n ethyl alcohol. 
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It i8furthel' ordered, That that part o£ the complaint dealing with 
the enticement of competitors' employees be dismissed for lack of 
public interest. 

It is further ordered, That the respondents shall within 60 days 
after service upon them o£ this order, file with the Commission a. 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MATTER OF 

MIDWEST PUBLISHING COMPANY, AND W AI.jTER H. 
GORHAM, INDIVIDUALLY, AND AS PRESIDENT OF 
MIDWEST PUBLISHING COl\IPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. ri OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914 

Docket 2893. Complai11t, Aug. 10, 1936-Deci~ion, Mar. 18, 1938 

Where a corporation and an individual, substantially sole owner thereof and 
responsible for its policies and activities, engaged in sale of its so-called 
"l\fodern American Encyclopedia," together with extension service therefor, 
through agents and representatives supplied with advertising folders, pros
pectuses, sample volumes, order blanl;:s or contracts, sales talks, and other 
literature and paraphernalia for exhibition, distribution, and use in connec
tion with sale or solicitation thereof; pursuant to a scheme to foist upon 
purchasing public at a profit said old and obsolete set of reference books, 
of little or no value as such, and consisting of reprints, poorly made on 
inferior papl'r from plateg cast fn 1891, and ownership of whic-h plates 
changed bands from time to time, and then currently Issued and sold under 
aforesaid decl:'ptive and misleading title--

~a) Represented verbally through said authorized agents, etc., and through 
advertisements, letters, etc., to prospective and actual purchasing public 
throughout United States, that tht>lr said "Modern American Encyclopedia" 
was in fact a new, modern, and up-to-date encyclopedia and reference work, 
and had been kept pl'rpetually up-to-date and up to the minute, facts being, 
printed as aforesaid, with only few page or minor revisions between 1912 
and 1922, and none fn following decade, and only minor ones betwe~>n 1932 
and 1934, and none of substance since, it had not bl'l'n for many years, and 
was not thl'n, a modern or up-to-date ref~>rence work which in any reason
able degree m~>t needs and requirements of purchasing and using public for 
reliable work of reference; 

·(b) Set forth in broadside, issued as part of their advertising and in which was 
included expression ''keep abreast of the times," list of 33 persons prom
inent in particular fields of learning or indu~;try, and rept·l'sented that each 
had contributed substantially to said alleged new and modern work, facts 
being none had made any contribution thereto or done anything in connec
tion therewith to make It new and modern so as to enable purchaser to keep 
abreast of the times, and only contribution wns a very slight one on the part 
of a few to the original work in 1891 and earlier re"risions thereof, and some 
of persons so listed had been dead for a number of years; 

o(c) Represented that in order to keep said ''Modern American Encyclopedia" 
from becoming obsolete and getting out of date, they would furnish a 10-
year, quarterly, loose-leaf, extension service to purrhasers which made and 
kept information in set current, facts being that they discontinued ~;uch 

loose-leaf service within first 2 years of said 10-year period and issued and 
used in lieu thereof so-called Year Book, for which they usually demanded 
uml receiyed $1 a yl'ar, and which they offered to purchasers, after expira
.tlon of said period, for $7.50 a year, but which was of little or no authorita· 
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tive value as reference work, and did not make and keep information in set 
current, etc., and $7.50 price of which was not regular or intended retail 
price, but fictitious, and used and offered solely to induce purchasers to 
believe that book was of a much greater value than $1, or regular price at 
which offered ; 

(d) Represented in many instances to prospective purchasers that set's regular 
price, at which offered, ranging from $15.75 to $19.80, was a special and 
reduced one and much less than its usual price, represented as several times 
the true one, and variously stated former as being from $59 to $80, with 
extra charge for 10-year, quarterly, loose-leaf, extension service, ranging 
from $1 to $7.50 a year, facts being no sets were ever sold for more than 
offered price and higher figures were either for original issue when new or 
for sets in special deluxe bindings; 

(e) Represented that certain other books, Yalue of which was stated as being 
equal to or in excess of total purchase price of set, would he delivered to 
proi"pectiYe purchasers free and as a gratuity and as a result of purchasE' 
of encyclopedia, facts being so-called "free" books were not thus given, but 
price thereof, including profit to themselves, was in<'luded in and made part 
of purchase price of set, and value of said pretended, free books was not 
equal to or in excess of purchase price of set; 

(f) Falsely represented tba t price quoted at any time for said offrr was "just 
what" purchaser is "to pay" for everything', facts being extra annual, or 
total, price was later demanded for 10-year service of current replacement 
pages or Year Book; 

(g) Represented that other purchasers or persons bad recommended prospect 
for special list of those to receive set at alleged pretended F;peclal price, or 
to receive complimentary set free in return for card to be filed, facts being 
no sueh recommendation bad been made and no free sets were given out, 
but cards obtained were used by them in procuring entree to other prospects, 
and books promised free were not sent ; 

With effect of misleading and deceiving substantial portion of purchasing public· 
into erroneous belief that said representations were true and into purchase
of said books in and on account of said erroneous and mistaken beliefs 
induced by said acts and practices, and with result that trade was diverted 
unfairly to them from their competitors who do not resort to false and 
deceptive practices in sale of their respecti>e reference books, and with 
tendency and capacity so to mislead and deceive: 

Held, That such acts, practices and representations were all to the prejudice
and Injury of the public and competitors and constituted unfair methods 
of competition. 

Before Mr. John lV. Norwood, trial examiner. 
Mr. lVm. T. Ohantland for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,',. 
the Federal Trade Commission, having reason to believe that '\Val
ter H. Gorham and :Midwest Publishing Company, hereinafter re-
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ferred to as respondents, have been and are now using unfair 
methods of competition in commerce, as defined by said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Midwest Publishing Company, is a 
corporation duly organized and existing under the laws of the State 
of Illinois. Respon<.lent, 'Valter H. Gorham, is the sole owner of 
1'espondent, Midwest Publishing Company (except qualifying shares 
in the name of the secretary), and fixes its policies itnd directs its 
activities. Respondents' plant, office, and principal place of busi
ness is located at 540 North Michigan A venue, Chicago, Ill. Re
spondents are now and for some time have been engaged in the busi
ness of selling books, chief among which is a set of reference books 
now called "Modern American Encyclopedia," together with exten
sion service therefor. 

PAR. 2. Said respondents being engaged in business as afor~said, 
cause said books, when sold, to be transported from respondents' 
place of business in the State of Illinois to the purchasers thereof 
located at various points in States of the United States other than 
the State from which shipments are made. Respondents now main
tain a constant current of trade in commerce in said books, dis
tributed and sold by them, between and among the various States 
of the United States. 

PAn. 3. In the course and conduct of their said business, respond
ents are now and have been in substantial competition with other 
individuals and with firms and corporations likewise engaged in the 
business of distributing and selling reference books, in commerce 
among and between the various States of the United States. 

PAR. 4. In the course and conduct of their said business in selling 
and seeking to sell said encyclopedia, and the extension services, re
spondents employ various agents, solicitors, salesmen, and represent· 
atives, who are authorized and directed to solicit orders for, and to 
sell said commodities to prospective purchasers in the several States, 
said salesmen and representatives ordinarily traveling from place to 
Place and canvassing prospective purchasers at such places. Re
spondents furnish such salesmen and representatives with advertis
ing folders, prospectuses, sample volumes, order blanks or contracts, 
sales talks, and other literature and paraphernalia, which are ex
hibited, distributed, and used in connection with the sale or solicita
tions for the sale of said books, and extension services. Upon a sale 
being made by such salesmen or representatives, the purchaser is 
asked to sign a printed order or contract which is then transmitted 

16045lm--39--VOL.26----62 
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to the respondent. Respondent thereupon causes a shipment of said 
books and extension services to be made to such purchaser fro!U 
Chicago, Ill. At the time the order is signed the salesman or repre· 
sentative usually collects a down payment from the purchaser, and 
the order or contract so signed ordinarily requires additional paY· 
ments in installments until the total purchase price is paid in full. 

PAR. 5. During the time above mentioned, in the course and con
duct of their said business, respondents, tlu·ough verbal statements 
made by their agents, salesmen, representatives, and employees, and 
by means of their advertisements, letters, order blanks, sales talks, 
and other literature used and distributed and exhibited to prospcc· 
tive purchasers and to purchasers, have represented and now repre· 
sent to the prospective and actual purchasing public throughout the 
United States the matters and things hereinafter set forth: 

1. That said so-called "Modern American Encyclopedia" is a new, 
modern, and up-to-date encyclopedia and reference work. 

The truth and facts are that ·walter II. Gorham, and two asso· 
ciates organized an Illinois corporation known as "Modern Ameri· 
can Company," and also organized respondent corporation, )lid"'est 
Publishing Company. Acting through the former, respondent nnd 
said two associates purchased a set of old plates made in 1891 froJ11 

which, at various times from 1891 to 1933, four prior owners hud 
printed and sold five separate issues or editions of reference books, 
under four different titles, to-wit: the original issue or edition Wl15 

called "New Practical Ueference Library"; the second and third 
issues or editions were called "New Students' Reference "\Vorks"i 
the fourth issue or edition was called "Students' Reference "\Vorks''i 
and the fifth issue or edition was called "Students' Encyclopedia.'' 
From these old plates, very slightly revised, Modern American Co!U· 
pany has been and now is printing, as calle~ for by respondent 
Gorham and his associates above named, a sixth issue or editioJl 
under the name "Modern American Encyclopedia," "193-1 Edition,'' 
and "1935 Edition." Respondents, having bought said sets, sell und 
distribute same in commerce as above described. 

Respondents also failed and neglected in any proper way to disclose 
to or inform its prospective purchasers of the fact that its said so· 
called Modern American Encyclopedia is an old work, as above de· 
scribed, and is substantially the same as prior sets of reference workS 
put out at various times from 1891 to 1933 under the various other 
names and titles above stated. 

The chief value of any reference book or set is that it is in fact 
"Modern" and contains the latest facts and data available on each sn!J· 
ject treated. The purchasing public generally buys such reference 
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books or sets or encyclopedias chiefly for the purpose of procuring such 
Up-to-date facts, data and information, and generally rely implicitly 
Upon them as furnishing exactly that, up to the date of actual issue. 
Reference books which purport to be, but are not of that character, are 
not only in themselves misleading, deceptive, and of little or no value 
for the purposes for which purchased, but are in fact injurious to the 
Purchasing public who consult and read them, by reason of the mis
guided reliance placed on the antiquated data, Hroneous facts, and 
superseded theories and processes therein set forth or treated. The 
111any and rapid scientific, historical, and other changes and discoveries 
that have occurred since 1891, the date of the plates from which re
Rpondents' issues of the so-called "l\Iodern American Encyclopedia" 
are printed, render it practically valueless as a reference work. 

For these reasons, all claims, representations, and implications, as 
above described, made by respondents, have been and are false, fraudu
lent, misleading, deceptive, airel injurious to the purchasing public in 
that they tend to and do confuse and mislead the public into the. belief 
that they are buying and obtaining for use a new and useful up-to-date 
l'eference work. 

2. As a part of their advertising of said work and to induce its pur
ehase, respondents issued a broadside containing the expression "Keep 
abreast of the times." This broadside contains a list of 33 persons, 
each prominent in some particular field of learning or industry, and 
tl'spondents represented that each of these had contributed substan
tially to such alleged new and modern encyclopedia. 

In truth and in fact, not one of the persons named in said lists has 
1llade any contribution to the "Modern American Encyclopedia" or 
done anything in connection therewith to make it a new and modern 
eneyclopedia so as to enable a purchaser to "keep abreast of the times,~' 
save that some few of the persons named did contribute very slightly 
to the said original work in 1891, and the ('arlier revisions thereof. 
Some of the persons listed have been dead for a number of years. 

The use and circulation of said broadside and list is false, deceptive, 
and misleading, and tends to and does further the deception of the 
lllembers of the purchasing public into the belief that they are re
ceiving a work which is new and "modern," and is being kept "abreast 
of the times," by substantial contributions from the several persons 
on said list. 

3. Part of the sales talk which sales people of respondents were and 
are instructed to make, is as follows: 

1\Jrs. Miller, one valid complaint against Pncyclopedias ls that they get out 
ot date very quickly. At the rate the world movps today it ls not too much to 
say that an encyclopedia depreciates in value at least ten per cent a year. That 
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rate o! depreciation means that in ten years an encyclopedia is obsolete and of 
no value like an old city directory. But the publishers of this encyclopedia dO 
not permit it to get out of date. 

The purpose and effect of such sales talk was and is to further im
press upon prospective purchasers the quick obsolescence of such ref
erence work, the modern and up-to-date character of respondents' said 
encyclopedias, by thus coupling with a correct statement as to the rapid 
obsolescence of all authoritative reference works, the direct assertion 
that the encyclopedias which respondents are selling are not permitted 
to get out of date. 

The truth and fact is that such assertion is grossly false, contrary to 
the :facts as above set forth. 

4. Respondents represented that, in order to keep the "Modern 
American Encyclopedia" from becoming obsolete and from getting 
"out of date," they would furnish a 10-year quarterly loose-leaf service 
to purchasers which makes and keeps tne information in the set cur
rent. 'Vhen less than 2 years of the 10-year period had expired, as to 
the first of such loose-leaf services promised, the quarterly loose-leaf 
service was discontinued and in lieu thereof the respondents issued 
and now use a so-called year book, for which they usually demand and 
receive a price of $1 per year and which they offer to furnish to pur
chasers after the expiration of the 10-year period for the sum of $7.50 
per year. 

In truth and in fact, said year book is of little or no authoritative 
value as a reference work and does not make and keep the information 
in the set current and thereby prevent it from becoming obsolete and 
from getting "out of date." The price of $7.50 at which the year book 
is offered after the expiration of the 10-year pe.riod, is a fictitious pri~e 
and not the regular or intended retail price at which said year book 15 

to be sold, and is used and offered solely to induce purchasers to be
lieve that the year book is of a much greater value than the price at 
which it is now offered, $1 per year. In truth and in fact, the price of 
$1 per year for said year book is the regular price for it, and such 
price will yield respondent a profit on any reasonable volume of s~]es. 

5. Respondents offer the "Modern American Encyclopedia" at pr1ces 
ranging from $15.75 to $19.80 a set and, in many instances, represent 
to prospective purchasers that this is a special and reduced price, muc~ 
less than the usual or regular price at which the set is sold. In su.c 
instances, the rE>presentation is made that the usual or regular prlce 
at which the set is sold is several times that at which it is being offered0 
and the usual or regular price is variously stated to be from $59 to $S 
per set, with an extra charge for the 10-year quarterly loose-leaf serv
ice, variously quoted to be from $1 to $4 per year. 
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The truth and fact is that no sets of respondents' encyclopedia 
Were ever sold for more than the offered price, the higher prices 
named were either for the original issue when it was new, or for sets 
in special De Luxe bindings, and the usual or regular price for the 
set was from $15.75 to $19.80. 

6. To induce prospective purchasers to purchase said encyclopedia 
the respondents, in many instances, represent that certain other books, 
the value of which is represented as being equal to or in excess of the 
total purchase price of the set, will be delivered to said prospective 
Purchaser free and as a gratuity, if the encyclopedia is purchased. 

In truth and in fact, said "free" books are not given as a gratuity 
but the price therefor, including a profit to the respondents, is in
cluded in and made a part of the purchase price of the set, and the 
Value of said "free'' books is not equal to or in excess of the purchase 
price for the set. 

7. Respondents represented that the price quoted at any time for 
the set offered is "just what" the purchaser is "to pay" *. * * 
''for everything." 

This representation was false and deceptive in that an extra annual 
or total price was later demanded for the 10-year service of current 
replacement pages or Year Book. 

8. Respondents represented that other purchasers or persons had 
recommended the prospect for a special list to receive the set at the 
alleged special price aforementioned or to receive a complimentary 
set free in return for a card to be filed. 

The truth is that no one had so recommended any prospect, aml 
that no free sets were given out, but when cards were obtained they 
Were used by respondents in procuring entree to other prospects, and 
the books promised to be sent free were not sent. 

9. Respondents at all times have recklessly hired applicants for 
sales positions indiscriminately and with no effort to learn of their 
character and capacity, and have permitted and acquiesced in the 
representations made by such sales people touching said set which 
"'ere made to the prospective purchasers among other ways in form 
anu substance in all the manners hereinbefore llescribed. 

The whole plan and methods employed by respondents constitute 
lllerely a scheme to foist upon the purchasing public, at n. profit, an 
old and obsolete set of reference books of little or no value as ref
erellce books, by reprints poorly made on inferior quality of paper, 
from plates cast in 1891, and now issued and sold under the deceptive 
and misleading title "Modern American Encyclopedia." 

PAn. 6. The aforesaid acts and practices of the responde>nts have 
the tendency and capacity to and do mislead and deceive a sub-
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stantial portion of the purchasing public and cause it erroneously to 
believe that said representations are true, and, because of such erro~ 
neous belief, to purchase these reference books of the respondents, 
with the result that trade in said commerce is unfairly diverted to 
the respondents from said competitors who do not misrepresent their 
reference books, to the substantial injury of said competitors and 
to the injury of the public. 

PAR. 7. The above and foregoing acts, practices, and representa· 
tions of the respondents have been, and are, all to the prejudice of 
the public and respondents' competitors as aforesaid, and have been, 
and are, unfair methods of competition within the meaning and 
intent of Section 5 of an Act of Congress, approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to· 
define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Ac.t of Congress approved Sep· 
ternber 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," thfl' 
Federal Trade Commission, on August 10, 1936 issued and on August 
12, 1936 duly served its complaint in this proceeding upon respond· 
ents, Midwest Publishing Company, a corporation, and ·walter Jl. 
Gorham, individually and as president of Midwest Publishing CoJll· 
pany, a corporation, charging them with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. No answer was filed by either respondent but after the issu· 
ance of the complaint, testimony and other evidence in support of 
the allegations of said complaint were introduced by Wm. T. Cha~t· 
land and Henry Junge, Jr., attorneys for the Commission, and l11 

opposition to the allegations of the complaint by respondent ·waiter 
H. Gorham appearing in his own behalf and on behalf of respondellt 
Midwest Publishing Company, a corporation, before John ,V. Nor· 
wood, an examiner of the Commission, theretofore duly designated 
by it, and said testimony and other evidence were duly recorded l\l1d 
filed in the office of the Commission . 

. Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint, testimony and other 
evidence and brief in support of the complaint, no brief having bee~ 
filed by respondent (no oral argument having been requested), all 
the Commission having duly considered the same and being now full~ 
ad vised in the premises, finds this proceeding is in the interest 0 , 

the public, and makes this its findings as to the facts and its concltl' 
sion drawn ther~from : 



::\IIDWEST PUDLISHING CO., ET AL. 947 

939 Findings 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Midwest Publishing Company, is a 
corporation duly organized and existing under the laws of the State 
Of Illinois. Respondent, 'Valter II. Gorham, is the sole owner of 
:espondent, Midwest Publishing Company (except qualifying shares 
1h the name of the secretary), and fixes its policies and directs its 
activities. Respondents' plant, office, and principal place of busi
ness is located at 540 North Michigan A venue, Chicago, Ill. Re
spondents are now and for some years have been engaged in the 
business of selling books, chief among which is a set of reference 
books now called "Modern American Encyclopedia," together with 
extension service therefor. 

PAR. 2. Respondents, being engaged in business as aforesaid, cause 
~aid books, when sold, to be transported from their place of business 
ln the State of Illinois to the purchasers thereof located at various 
Points in States of the United States other than the State from 
"'hich said shipments are made, and respondents have maintained a 
course of trade in commerce in said books and extension services 
sold and distributed by them, between and among the various States 
of the United States. 

PAR. 3. In the course and conduct of their said business, respond
?nts are now and have been in substantial competition with other 
llldividuals and with firms and corporations likewise engaged in 
~he business of distributing and selling reference books and services 
~ connection therewith, in commerce among and between the various 
tates of the United States. 
Pan. 4. In the course and conduct of their said business in selling 

and seeking to sell said encyclopedia, and the extension services, 
l'espondents employ various agents, solicitors, salesmen, and repre
sentatives, who are authorized and directed to solicit orders for, 
and to sell said reference books and the extension services in con
llection therewith to prospective purchasers in the several States, 
and said salesmen and representatives travel from place to place 
~nd canvass prospective purchasers. Respondents furnish such sales
Plen and representatives with advertising folders, prospectuses~ sam
t e Volumes, order blanks or contracts, sales talks, and other litera
i~te and paraphernalia, which are exhibited, distributed and used 
a ~onnection with the sale or solicitations for the sale of said books, 

0 
n extension services. 'Vhen a sale is made by any such salesman 

pl'· representative, the purchaser is asked to sign and does sign a. 
e~~n.ted order or contract which is then transmitted to the respond
e~t:· .~espon~ents thereupon cause a shipment of said ~ooks and 

lls1on services to be made to such purchaser from Ch1cago, Ill. 
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At the time the order is signed the salesman or representative usuallY 
collects a down payment from the purchaser, and the order or con· 
tract so signed ordinarily requires additional payments in install· 
ments until the total purchase price is paid in full. 

PAR. 5. During the time above mentioned, in the course and con· 
duct of their said business, and as inducement to the purchase o:f said 
books and services, respondents, through verbal statements made by 
their agents, salesmen, representatives, and employees, and by means 
of their advertisements, letters, order blanks, sales talks, and other 
literature used and distributed and exhibited to prospective pur· 
chasers and to purchasers, have represented to the prospective and 
actual purchasing public throughout the United States, that respond· 
ents' so-ealled "Modern American Encyclopedia" has been and is in 
filet a new, modern, up-to-date encyclopedia and reference work, and 
that it has been kept perpetually up-to-date and up to the minute. 

Reference books are valuable only in proportion to their accuracY 
and up-to-dateness.. Failing in either, they are to that extent in nnd 
of themselves misleading and deceptive to those who buy and use 
them in reliance upon their up-to-date accuracy. Obsolescence of 
such works approximates 10 percent per annum, so that. i:f unre· 
vised such a work in 10 years becomes practically valueless :for it5 

intended purposes. 
Respondents' said so-called "Modern Encyclopedia" is printed fronl 

plates originally made long prior to 1912 when they changed handS· 
The plates had been reset in 1908, after which and until 1922 there 
had been made only some few page revisions, or revisions of Jess 
amount. In about 1922 the plates again twice changed hands, the 
latter vendee at that time holding and owning them without revision 
until about 1932 when they were purchased by the Modern American 
Corporation, a holding company, in part owned by respondent Go;~ 
ham. Since 1932 only minor revision work has been done on sa~d 
plates and none of substance since 1934, so that respondents' sal d 
"Modern American Encyclopedia" has not been :for many years an 
is not now a modern or up-to-date reference work which in any re!l· 

• 11 
sonable degree meets the nee<ls and requirements of the purchasln., 
and using public for a reliable reference work. . d 

PAR. 6. As a part of the plan or scheme to sell and distribute sill 
":Modern American Encyclopedia" and the extension service in coW 
nection therewith in interstate commerce, and as inducements to pro· 
curing purchasers therefor-

( a) Respondents, as a part of their advertising of said work an~ to 
induce its purchase, issued a broadside containing the expressl~ 
"Keep abreast of the times." This broadside contains a list of 
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persons, each prominent in some particular field of learning or indus
try, and respondents represented that each of these had contributed 
substantially to such alleged new and modern encyclopedia. In 
truth and in fact, not one of the persons named in said lists has made 
any contribution to the "Modern American Encyclopedia'' or done 
anything in connection therewith to make it a new and modern en• 
cyclopedia so as to enable a purchaser to "keep abreast of the times," 
save that some few of the persons named did contribute very slightly 
to the said original work in 1891, and the earlier revisions thereof. 
Some of the persons listed have been dead for a number of years. 

(b) Respondents represented that, in order to keep the "Modern 
American Encyclopedia" from becoming obsolete and from getting 
:'out of date," they would furnish a 10-year quarterly loose-leaf serv
lce to purchasers which makes and keeps the information in the set 
current. 'Vhen less than 2 years of the 10-year period had expired, 
as to the first of such loose-leaf services promised, the quarterly loose
leaf service was discontinued and in lieu thereof the respondents 
issued and now use a so-called year book, for which they usually 
demand and receive a price of $1 per year and which they, offer to 
furnish to purchasers after the expiration of the 10-year period for 
the sum of $7.50 per year. In truth and in fact, said year book is of 
little or no authoritative value as a reference work and does not 
~lake and kee.p the information in the set current and thereby prevent 
lt from becoming obsolete and from getting "out of date." The price 
of $7.50 at which the year book is offered after the expiration of the 
10-year period, is a fictitious price and not the regular or intended 
retail price at which said year book is to be sold, and is used and 
offered solely to induce purchasers to believe that the year book is of 
a :rnuch greater value than the price at which it is now offered, $1 
Per year. In truth and in fact, the price of $1 per year for said year 
hook is the regular price for it, and such price will yield respondent 
a Profit on any reasonable volume of sales. 

(c) Respondents offer the "Modern American Encyclopedia" at 
l\l'ices ranging from $15.75 a set to $19.80 a set and, in many instances, 
re~resent to prospective purchasers that this is a special and reduced 
Price, much }pss than the usual or regular price at which the set is 
Sold. In such instances, the representation is made that the usual or 
:egular price at which the set is sold is several times that at which it 
~s being offered, and the usual or regular price is variously stated to 
e from $59 to $80 per set, with an extra charge for the 10-year 

quarterly loose-leaf service, variously quoted to be from $1 to $7.50 
Per Year. The truth and fact is that no sets of respondents' en
cyclopedia were ever sold for more than the offered price, the higher 
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prices named were either for the original issue when it was new, or 
for sets in special De Luxe bindings, and the usual or regular price 
for the set was from $15.75 to $19.80. 

(d) Respondents, to induce prospective purchasers to purchase said 
encyclopedia, in many instances, represent that certain other books, 
the value of which is represented as being equal to or in excess of the 
total purchase price of the set, will be delivered to said prospective 
purchaser free and as a gratuity, if the encyclopedia is purchased. 
In truth and in fact, said "free" books are not given as a gratuity but' 
the price therefor, including a profit to the respondents, is included 
in and made a part of the purchase price of the set, and the value of 
said "free" books is not equal to or in excess of the purchase price 
for the set. 

(e) Respondents represented that the price quoted at any time :for 
the set offered is "just what" the purchaser is "to pay" • * • "for 
everything." This representation was false and deceptive in that 
an extra annual or total price was later demanded for the 10-year 
service of current replacement pages or Year Book. 

(f) Respondents represented that other purchasers or persons had 
recommended the prospect for a special list to receive the set at the 
alleged special price aforementioned or to receive a complimentarY 
set free in return for a card to be filed. The truth is that no one had 
so recommended any prospect, and that no free sets were given out, 
but when cards were obtained they were used by respondents in pro
curing entree to other prospects, and the books promised to be sent 
free were not sent. 

(g) Respondents have permitted, authorized, and benefited fronl, 
the representations made to prospective purchasers by their agents 
eoncerning said set, which representations were made as hereinbefore 
set out, and in various other forms. 

PAR, 7. The whole plan and methods employed by respondents con
stitute merely a scheme to foist upon the purchasing public, at !\ 

profit, an old and obsolete set of reference books of little or no value 
as reference books, by reprints poorly made on inferior quality of 
paper, from plates cast in 1891, and now issued and sold under the 
deceptive and misleading title "Modern American Encyclopedia." . 

PAn. 8. There are among the competitors of respondents engaged 1!1 

the sale of books of reference, as mentioned in paragraph 3 hereof, 
eorporations, firms, partnerships, and individuals, who do not in coil· 
nection with such sale, resort to the false and deceptive practiceS 
hereinabove set forth. 

PAR. 9. The aforesaid acts and practices of the respondents have t:h~ 
tendency and capacity to, and do, mislead and deceive a substantlll 
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portion of the purchasing public into the mistaken and erroneous 
belief that said representations are true and into the purchase of 
rrespondents' reference books in and on account of the aforesaid er
roneous and mistaken beliefs so induced by the acts and practices of 
the respondents. ...\s a result trade has been diverted unfairly to 
the respondents from their aforesaid competitors who do not resort 
to false, misleading, and deceptive acts and practices in the sale of 
their respective competitive reference books. 

CONCLUSION 

The above and foregoing nets, practices and representations of the 
tespondents have been, and are, all to the prejudice and injury of the 
"PUblic and of respondents' competitors as aforesaid, and have been, 
-and are, unfair methods of competition within the meaning and in
tent of Section 5 of an Act of Congress, approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
ilefine its powers and duties, and for other purposes." . 

ORDER TO CEA>;E AND DESIST 

This proceeding haYing been heard by the Federal Tra.de Com
Uli~sion upon the complaint of the Commission (no answer having 
Leen filed by respondent), testimony and other evidence taken before 
.John '\V. Korwood, an examiner of the Commission theretofore duly 
~lesignated by it, in support of the allegations of said complaint and 
11

l opposition thereto, and brief by counsel for the Commis..sion, and 
thl! Commission having made its findings as to the facts and its con
elusion that said respondents haYe violated the provisions of an Act 
of Congress approved September 2G. 1914, entitled "An Act to create 
-~ Federal Trade Commission, to define its powers and duties, and 
or other purposes." 
It i8 ordered, That the respondents, Midwest Publishing Company, 

a corporation, and its officers, and 'Valter H. Gorham, individually, 
.and their respeetiYe represpntatiYes, agents, and employees, in con
lll'c~ion with the offering for sale, sale, and tlistrilmtion of encyclo
Pedia now entitled "l\Iodern American Encyclopedia" and extension 
8
el'vices in connection therewith and of other books, in interstate 
~~tnmerce or in the District of Columbia, do cease aml desist from, 
~rectly OJ' indirectly, or through :my corporate or other device, 

u v-ertising or in any other manner representing: 
. 1· That respondents' so-called "Modern American Encyclopedia" 
-.~~~new, modern, up-to-date encyclopedia or reference work, or that 

as been kept up-to-date. 
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2. That any person or persons, especially those prominent in par· 
ticular fields of learning, have contributed substantially or at all to 
any revision of said so-called ''Modern American Encyclopedia," 
when such is not the fact. 

3. That respondents furnish any extension service of a kind or 
characwr that will keep said "Modern American Encyclopedia~' 
up-to-date, unless and until they furnish such service. 

4. That the regular price for v.-hich respondents will furnish to
the purchaser of said "Modern American Encyclopedia" an annual 
extension service is greater than the price at which said extensioJL 
service is actually and usually sold. 

5. That respondents furnish any specified character of extension 
service for any specified term of years, when such is not the fact. 

6. That the regular prices at which the sets of encyclopedias and 
services are habitually and generally offered are special prices or 
reduced prices offered only to a selected list of persons, for special 
reasons. 

7. That other allegedly valuable books offered in connection with 
said "Modern American Encyclopedia" are given free or as a gratuitY 
when in fact the price named includes payment at a profit for all of 
the books so offered and delivered. 

8. That any price that a purchaser will be required to pay for the 
books and services offered and sold, is different from the total price 
which respondents actually collect or attempt to co1lect. 

9. That any prospect has been recommended to receive a set of said 
reference or other books and services in connection therewith at s 
special price, or as a free gift, or in return for a testimonial letter, 
when any of said representations are untrue. 

It is further orde,red, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission ll 

report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MATTER OF 

ALBERT L. HILKEMEYER AND LEONARD HILKEMEYER, 
INDIVIDUALLY, AND TRADING AS DIXIE HATCH
ERIES, AND AS JEFFERSON FARMS 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3285. ('omplaint. Dec. 21, 19.17-Dccision, Jlar. 19, 19.J8 

Where two individuals, engaged as part owners and uuder profit-sharing arrange
ments in business of hatching, selling, and distributing poultry and baby 
chicks under name "Dixie Hatcherles"-

.A.dvertised, over such name, their said business in ntrious issues of poultry 
journals and paywt·s of interstate circulation, in which ls~;ues, in substan
tially identical advertisements, they offered, at a much lower scale of prices, 
same grade and type of baby chicks over trade nume of Jefferson Farms, then 
inoperative hatchery of one of said Individuals, and turned over for filling 
to former hatcheries and filled at same prices, with one exception, orders 
coming to latter, In competition with those who do not falsely advertise or 
otherwise represpnt that affiliated or branch businesses are separate and dis
tinct competing businesses ; 

\Vith effect of misleading and deceiving substantial portion of purchn~ing public 
into erroneous belief thut such representations were true and that said Dixie 
Hatcheries and J£>fferson Farms were separate und distinct cmnpeting busi
ness, and into purchase of said chicks because of erroneous and mistak<>u 
beliefs thus induced, and with result that trade was unfairly diverled to 
them from competitors who do not misrepresent their bnsin£>ss connection or 
status, and with tendency and capacity so to mislead und deceive; to the 
injury of such competitors: 

lleld, That such acts and practices were all to tl1e pt•ejudice of public and com
Petitors and constituted unfair methods of competition. 

ll!r. lVrn. T. Oll(mtland for the Commission . 
.Sto!t~es & Stokes and Jl/ r. John lV. llilldrOJ! for respondents. 

CoMPLAINT 

b Pursuant to the provisions of an Act of Congress approved Septem
t er 26, 1914, entitled "An Act to create a Federal Trade Commission, l define its powers and duties, and for other purposes," the Federal 
lll.tade Commission, having reason to believe that Albert L. Hilke
lJ.eyer and Leonard Hilkemeyer, individually, and trading as Dixie 

atcheries and as Jefferson Farms, hereinafter referred to as respond
~nts, have been and now are using unfair methods of competition in 

8 
°~:tnerce, as "commerce" is defined in said act, and it appearing to 
i~ld Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint and states its charges 

that respect as follows: 
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PARAGR..-\PH 1. Responde11t Albert L. Hilkemeyer is an individual 
residing at 'Vestphalia, Missouri, and for some time last past he has. 
been, and is now, doing business as the owner-lessor of a number of 
baby chick hatcheries located in States of Alabama, Florida, Georgia, 
Louisiana, Mississippi, and Tennessee, including one located at 2401 
Second Avenue, North Birmingham, Ala., which is known as the Dixie 
Hatcheries. Respondent Leonard Hilkemeyer is a part mYner of the 
chick hatchery business operated in Birmingham under the name Dixie 
Hatcheries, and said respondent, for some time last past has operated, 
and now operates, said Dixie Hatcheries under an agreement by which 
each of said respondents share in the profits from said business. 
Respondent Leonard Hilkemeyer maintains his residence at 2401 Sec· 
ond Avenue, North Birmingham, and at Jefferson Fanns, Highway 31, 
twelve miles north of Birmingham, Ala. 

Respondents are now, and have been for some time past, engng-ed in 
the business of hatching, selling, and distributing poultry, more par· 
ticularly young chickens which are commonly known aml referred to 
as "baby chicks." The business in which the respondents nre engaged 
is commonly known as and is hereinafter referred to as the chic~· 
hatchery business. Respondents in the course an<l conduct of theJf 
business under the name Dixie Hatcheries sell and di:;tribute said bal.JY 
chicks to members of the public and cause snid chicks, when sold, to btl' 
transported from the State of Alaqama, the State of origin of the 
shipment, to purchasers thereof located at points in the various States 
of the United States other than the State of Alabama. There is no\r, 
and has been during all the times herein mentioned, a course of trade 
in commerce in said baby chicks sold by respondents behwen and 
among the various States of the United States. 

PAR. 2. In the course and conduct of their business, respondents 
are now, and have been during all the times herein mentioned, en
gaged in substantial competition with various other individuals, 
firms, and corporations engaged in hatching, offering for sale, and 
selling baby chicks to members of the general public in corruner~e 
among and between the various States of the United States and Ill 

the District of Columbia. 
PAR. 3. As part of their said business operations, said respondents 

have, for some time last past and since June 1, 1936, caused to be 
inserted in various issues of poultry journals and papers having a~ 
interstate circulation certain advertisements over the trade nalll~ 0

1 
Dixie Hatcheries and other advertisements substantially identtClld 
except with a much lower scale of prices for the same grade nn 
types of baby chicks over the trade name of Jefferson Farms. . 

• )8 
The use of the different trade names Jefferson Farms and DIX 

Hatcheries in connection with advertising the same grades and typeS 
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of baby chicks at different prices serves as a representation to pros
pective purchasers that the businesses conducted under the names 
Dixie Hatcheries and Jefferson Farms were, and are, separate and 
distinct competing chick-hatchery businesses. Through use of 
such advertisements and 1·epresentations, and through the quoting of 
cheaper prices for the same grades and types of baby chicks by the 
Jefferson Farms, the respondents induce inquiries and orders by 
Inernbers of the purchasing public. Such inquiries and orders are 
answered unJer the trade name Dixie Hatcheries with quotations of 
1-lrices higher than those originally quoted in the advertisements over 
the name Jefferson Farms, and sales are made under the name Dixie 
liatcheries with baby chicks hatched by said Dixie Hatcheries. 

PAR. 4. At one time, respondent Leonard Hilkemeyer conducted a 
baby chick hatchery at Jefferson Farms near Birmingham, Ala. In 
the conduct of such business, respondent did business under the name 
Jefferson Farms, but he ceased all opern.tions of such business about 
~une 1, 1936. Since that time, all the operations and business relat
Ing to baby chicks theretofore conducted at Jefferson Farms by re
~})ondent Leomtrd Hilkemeyer under the trade name Jefferson Farms, 
11lcluued those re~ulting from the aforementioned advertising printed 
Under the trade name Jefferson Farms have been carried on by re-
8Pond.ents as part of the business operations conducted under the 
h·ade name Dixie Hatcheries. 

PAR. 5. In truth and in fact the baby chick-hatchery business 
formerly conducted under the name Jefferson Farms has not been in 
0:Peration since June 1, 1936 and respondents have actually operated 
01lly one business at or near Birmingham, Ala., since that date, al
though they have continued to represent and hold themselves out as 
the operators of two separate and distinct competing businesses for 
the purpose and with the effect of attracting additional inquiries, con
tacts and purchasers from members of the public. Respondents do 
!)ot conduct any ehick hatchery operation at the Jefferson Farms 
and this name is used by them in their aforesaid advertisements 
~?lely for the purpose of inducing inquiries on account of the adver
;sed lower prices. The advertisements appearing over the name 
efferson Farms are merely a subterfuge for the business conducted 
~nder the name Dixie Hatcheries. The Dixie Hatcheries replies to 
a 1 correspondence and inquiries addressed to Jefferson Farms and it 
:tnakes all sales secured pursuant thereto at higher prices than origi
llal]y quoted in the advertisements under the name Jeffe~on Farms. 
d PAn. 6. There are among the competitors of respondents many who 

11
° llot advertise or otherwise represent that affiliated or branch busi- ' 
esses are separate and distinct competing businesses, when such is 
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not the fact, and who do not otherwise misrepresent the character 
and status of their respective businesses by operating the same plant 
under two or more different names, or selling the same quality or 
grade of chicks at the same or different prices using separate sets of 
literature, or in any other manner. 

PAR. 7. The acts and practices of the respondents as above alleged 
in the course of selling and offering for sale their baby chicks in 
commeree as described herein have the capacity !l,nd tendency to, 
and do, mislead and deceive a substantial portion of the purchasing 
public into the erroneous belief that said representations are true and 
that Dixie Hatcheries and Jefferson Farms are separate and distinct 
competing businesses, and into the purchase of respondents' babY 
chicks on account of the erroneous and mistaken beliefs induced as 
aforesaid. As a result thereof, trade has been unfairly diverted to 
the respondents from those of their competitors rereferred to in pal'a· 
graph 6 hereof who do not misrepresent their business connection 
or status. In consequence thereof, injury has been, and is being, done 
to respondents' competitors in commerce among and between the va· 
rious States of the United States. 

PAR. 8. The above and foregoing acts and practices have been an~ 
are all to the prejudice of the public and the respondents' competl· 
tors and constitute unfair methods of competition in interstate coJll· 
merce within the meaning and intent of Section 5 of "An Act •0 

create a Federal Trade Commission, to define its powers and duties. 
and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, .-!.ND U.RDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com.: 
mission, to define its powers and duties, and for other purposes,·l 
the Federal Trade Commission, on December 21, 1937 issued, anc 
on December 23, 1937 served, its complaint in this proceeding UP0? 
respondents, Albert L. Hilkemeyer and Leonard Hilkemeyer, indl· 
vidually, and trading as Dixie Hatcheries and as Jefferson FarnlS, 
charging them with the use of unfair methods of competition in cOJll· 

merce in violation of the provisions of said act. After the issuance 
and service of said complaint, and the filing of respondents' answer, 
the Commission, by order entered herein, granted respondents' mo· 
tion for leave to withdraw said answer and to substitute therefor tt!l 

answer admitting all the material allegations of the complaint to 
be true, and waiving the taking of evidence and all other interven· 
ing procedure, which substituted answer was duly filed in the office 
of the Commission. 
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Thereafter this proceeding regularly came on for final hearing be
fore the Commission on said complaint and answer, briefs and oral 
arguments of counsel having been waived, and the Commission hav
ing duly considered the same, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Albert L. Hilkemeyer is an individual 
l'esiding at 'Vestphalia, 1\Io., and for some time last past he has been, 
u.nd is now, doing business as the owner-lessor of a number of baby 
chick hatcheries located in States of Alabama, Florida, Georgia, 
Louisiana, Mississippi, and Tennessee, including one located at 2401 
Second Avenue, North Birmingham, Ala., which is known as the 
bixie Hatcheries. Respondent LeonaTd Hilkemeyer is a part owner 
of the chick-hatchery business operated in Birmingham under the 
tl.ame Dixie Hatcheries, and said respondent, for some time 'last 
:Past. has operated, and now operates, said Dixie Hatcheries under 
an agreement by which each of said respondents share in the profits 
from said business. Respondent Leonard Hilkemeyer maintains his 
l'esidence at 2401 Second Avenue, North Birmingham, and at Jeffer
Son Farms, Highway 31, 12 miles north of Birmingham, Ala. 

PAR. 2. Respondents are now, and have been for some time past, 
engaged in the business of hatching, selling, and distributing poul
try, more particularly young chickens which are commonly known 
and referred to as "baby chicks." The business in which the re
Spondents are engaged is commonly known as ana is hereinafter 
l'eferred to as the chick hatchery business. RespJndents in the course 
and conduct of their business under the name Dixie Hatcheries sell 
a~d distribute said baby chicks to members of the public and cause 
Sa1d chicks, when sold, to be transported from the State of Alabama, 
the State of origin of the shipment, to purchasers thereof located. 
~t points in the various States of the United. States other than tho 
h tat~ of Alabama. There is now, and has been during all the times 

erelll mentioned, a course of trade in commerce in said baby chicks 
~~~ by respondents between and among the various States of the 

nited. States. 
PAR. 3. In the course and conduct of their business, respondents 

llre now, and have bren during all the times herein mentioned, en
~aged in substantial competition with various other individuals, 

8 
~n:s, and corporations engaged in hatching, offering for sale, and 
e hng baby chicks to members of the general public in commerco 

1G045lm--39--VOL. 26----63 
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among and between the various States of the United States and in 
the District of Columbia. 

PAR. 4. As part of their said business operations, said respondents 
have, for some time last past and particulaTly from June 1, 1936 to 
February 1937, caused to be inserted in various issues of poultry 
journals and papers having an interstate circulation certain adver· 
tisements over the trade name of Dixie Hatcheries and other ad· 
vertisements substantially identical except with a much lower scaltl 
of prices for the same grade and types of baby chicks over the trado 
name of Jefferson Farms. 

PAR. 5. For some time during 1936 and 1937, and particularlY 
from June 1, 19:36 to February 1937, the Jefferson Farms HatcherY 
was closed down and all orders coming to it were turned over to 
Dixie Hatcheries to be filled. With one exception, the prices at 
which these orders were filled by the Dixie Hatcheries were not 
higher than those quoted in the current Jefferson Farms' adver· 
tisements. 

PAR. 6. Jefferson Farms has now been. leased and its control and 
operation passed to the lessee. 

PAR. 7. Among competitors of respondents are many who do no!; 
advertise or otherwise represent that affiliated or branch businesses 
are separate and distinct competing businesses when such is not 
the fact. 

PAR. 8. The advertising of respondents as above described haS 
the tendency and capacity to and does mislead and deceive a sub· 
stantial portion of the purchasing public into the erroneous belief 
that said representations were true, and that Dixie Hatcheries and 
Jefferson Farms w)re separate and distinct competing businesses, 
and so into the purchase of respondents' baby chicks because of 
the erroneous and mistaken beliefs induced as aforesaid. As a re· 
suit thereof trade was unfairly diverted to respondents from those 
of their competitors who did not thus misrepresent their business 
connection or status to the injury of such competitors in commerce 
among and between the various States of the United States. 

CONCLUSION 

The above and foregoing acts and practices have been and are all 
to the prejudice of the public and of the respondents' competitors 
and constitute unfair methods of competition in interstate commerce 
within the meaning and intent of Section 5 of "An Act to create a 
Federal Trade Commission, to define its powers and duties, and 
for other purposes," approved September 26, 1914. 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answer filed 
herein on 16th day of March A. D. 1938, whereby respondents admit 
all the material allegations of the complaint to be true, and waive the 
taking of further evidence and all other intervening procedure, and 
the Commission having made its· findings as to the facts and its con
clusion that said respondents have violated the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

It is ordend, That the respondents, Albert L. Hilkemeyer and 
Leonn.rd Hilkemeyer, individually, and trading as Dixie Hatcheries~ 
and as Jefferson Farms, their representatives, agents, and employees~ 
in connection with the offering for sale, sale, and distribution of baby 
chicks in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from, directly or indirectly, or by implica
tion, in their advertising or in any other manner, representing: 

That any baby chick hatchery or business owned, operated, or con
trolled by them or either of them is otherwise owned, operated, or 
controlled ; or that one of two or more such hatcheries or businesses 
owned, operated, or controlled by either or both of them is competitive 
""ith the others similarly owned. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
l'eport in writing setting forth in detail the manner and form in 
""hich they have complied with this order. 
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IN THE :MATTER OF 

SELECTED KENTUCKY DISTILLERS, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO:"< 
OF SEC. o Ol!' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3047. Complaint, Feb. 3, 1937-Decision, Mar. 26, 1938 

\Vhere a corporation engaged as wlwlesaler only of whiskies, wines, liquors, gins, 
and champagnes purchased from distillers and rectifiers, and doiug no dis· 
tilling, rectifying, or bottling, and neither owning, operating nor cuntrol!illg 
any place or places where alcoholic beverages are mRde by process of rli~· 
tillation from mash, wort, or wash, and in competition, as thus engaged. 
with individuals ·and concems who manufacture and distill, from m1u;h. wort, 
or wash, whiskies, gins, and other spirituous beverages sold by thNll and 
truthfully use words "Distillery," "Distilleries," "Distillers," or "Distillillg" 
as part of their corporate or trade names on labels of bottles in which tlleY 
sell and ship their said whiskies, etc., and with those engaged as purchasers, 
rectifiers, blenders, bottlers, and sellers of whiskies, etc., or as wholesalers 
thereof, who do not use s·ald words as aforesaid-

Falsely represented, through use of term "Distillers" in its corporate nnuH.>, 
printed on its stationery and invoices and on labels attached to bottles in 
which it sold and shipped its products, and in various other ways, to ens· 
tomers, whom it thereby furnished with means of similarly representing to 
their retailer-vendees and to ultimate consuming public, that it was a dis· 
tiller of whiskies, wines, gins, and champagnes, i. e., as long understood bY 
trade and ultimate purchasing public, engaged in manufacture of alcohOliC 
beverages by process of original and continuous distillation frolll raW 
rna terials such as grain, mash, or wort; 

With capacity and tendency to leRd retail liquor dealers to purchase its snid 
products under false impression that it was a distiller and owned and 
operated a distillery, and to induce purchasers and prospective purcl!nsers 
unfairly to buy its said liquors in preference to those of competing wbOie· 
salers who do not thus falsely designate themselves, and with effect of nJ!B· 
leading and deceiving dealers and purchasing public into aforesaid belief, 
and of inducing dealers and purchasing public, acting in such belief, to bUY 
said whiskies, etc., labeled and sold by it, and of thereby unfairiy diverting 
trade to it from competitors who do not, through their corporate ?r ~ra~~ 
names or in any other manner, misrepresent that they are distllleiS d 
whiskies, gins, and other spirituous beverages, and with capacitY an 
tendency so to do : 

Held, That such acts and practices were to the prejudice and injury of tM 
public and competitors and constituted unfair methods of competition. 

Before Mr. RobertS. II all, trial examiner. 
Mr. De1Vitt T. Puckett for the Commission. 
Mr. R. L. Durning, of Louisville, Ky., for respondent. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Selected 
Kentucky Distillers, Inc., hereinafter refened to as respondent, has 
been and is using unfair methods of competition in commerce, as 
"commerce" is defined in said act, and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized, existing, 
and doing business under the laws of the State of Kentucky, with 
its office and principal place of business at 305 'Vest Broadway, in 
the. city of Louisville, Ky. It is now and :for more than 1 year last 
})ast has been engaged as a wholesaler of spirituous liquors, pur
chasing and bottling whiskies, gins, and other spirituous beverages 
and selling the same at wholesale in constant course of trade and 
commerce, between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of its said busi"ness it causes its said products when sold to be trans
Ported from its place of business aforesaid into and through various 
other States of the United States to the purchasers thereof, consist
ing of wholesalers, and retailers, some located within the State of 
Kentucky, and some located in other States of the Unired States and 
the District of Columbia. In the course and conduct of its business 
as aforesaid, respondent is now, and for more than 1 year last past 
has been, in substantial competition with other corporations and 
\vith individuals, partnerships, and firms engaged in the manufac
ture by distillation of whiskies, gins, and other spirituous beverages 
a11d in., the sale thereof in trade and commerce between and among 
the various States of the United States and in the District of Co
hnnbia; and in the course and conduct of its business as aforesaid, 
respondent is, and for more than 1 year last past has hem, in sub-
8tantial competition with other corporations, and with individuals, 
firms, and partnerships engaged in the business of purchasing, recti
fying, blending, and bottling whiskies, gins, and other spirituous 
beverages and in the sale thereof in commerce between and among 
~he v_arious States of the United States an~ in tl~e District of C?
tnnbla; and in the course and conduct of Its busmess as aforesaid 

respondent is, and for more than 1 year last past. has been, in sub- . 
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stantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the business of purchasing and 
bottling whiskies, gins, and other spirituous beverages and selling 
the same at wholesale in commerce between and among the various 
States of the United States and in the District of Columbia. 

PAR. 2. For a long period of time the word "distillers" when used 
in connection with the liquor industry and with the products thereof 
has had and still has a definite significance and meaning to the 
minds of wholesalers and retailers in such industry and to the ulti· 
mate purchasing public, to wit, the manufacturers of such liquors 
by the process of distillation from mash, wort, or wash, and !I 

substantial portion of the purchasing public prefers to buy spirit· 
uous liquors bottled by the actual distillers and manufacturer! 
thereof. 

PAR. 3. In the course and conduct of its business as aforesaid, by 
the use of the word "Disti1lers" in its corporate name, printed on its 
stationery and on the labels attached to the bottles in which it sells 
und ships its said products, and in various other ways, respondent rep· 
resents to its customers and furnishes them with the means of repre· 
senting to their vendees, both retailers and the ultimate consuming 
public, that the said whiskies, gins, and other spirituous beverages 
therein contained were by it manufactured through the process of 
distillation from mash, wort, or wash. 

PAR. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who man· 
ufacture and distill from mash, wort, or wash, whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
words "distillery," "distilleries," "distillers," or "distilling'~ as !L 

part of their corporate or trade names and on their stationery, and 
on the labels of the bottles in which they sell and ship such products. 
There are also among such competitors corporations, firms, partne:· 
ships, and individuals engaged in the business of purchasing, recti· 
fying, blending, and bottling whiskies, gins, and other spirituo.us 
beverages who do not use the words "distilling," "distillery," "diS· 
tilleries," or "distillers" as a part of their corporate or trade narn~s, 
or on their stationery, or on the labels attached to the bottles lil 

which they sell and ship their said products. There are also among 
such competitors corporations, firms, partnerships, and individuals 
engaged in the business of purchasing, bottling, and selling at whole· 
sale, whiskies, gins, and other spirituous beverages who do not use 
the words "distillery " "distilleries " "distillinO'" or "distillers" aS 

' ' bl 
a part of their corporate names, or on the labels attached to the 
bottles in which they sell and ship their said products. 
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PAR. 5. The representation by respondent, as set forth in para
graph 3 hereof, is calculated to and has the capacity and tendency 
to and does mislead and deceive dealers and the purchasing public 
into the belief that the whiskies, gins, and other spirituous beverages 
sold by the respondent are manufactured and distilled by it from 
mash, wort, or wash, and is calculated to and has the capacity and 
tendency to and does induce dealers and the purchasing public, acting 
in such belief, to purchase the whiskies, gins and other spirituous 
beverages bottled and sold by the respondent, thereby diverting 
trade to respondent from its competitors who do not by their cor
porate names or in any other manner misrepresent that they are 
manufacturers by distillation from mash, wort, or wash, of whiskies, 
gins, and other spirituous beverages, and thereby respondent does 
substantial injury to competition in interstate commerce. 

PAR. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
lllission, to define its powers and duties, and for other purposes," the 
li'ederal Trade Commission, on February 3, 1937, issued, and on 
li'ebruary 5, 1937, served its complaint in this proceeding upon the 
respondent, Selected Kentucky Distillers, Inc., charging it with the 
Use of unfair methods of competition in commerce in violation of the 
Provisions of said act. After the issuance of said complaint and the 
filing of respondent's answer thereto, testimony and other evidence in 
~Upport of the allegations of the said complaint were introduced by 
De"\Vitt T. Puckett, attorney for the Commission, before Robert S. 
~all, an examiner of the Commission, theretofore duly designated by 
~t. No testimony or other evidence was introduced by the respondent 
ln opposition to the allegations of the complaint. The said testimony 
and other evidence in support of the allegations of the complaint were 
-duly recorded and filed in the office of the Commission. Thereafter, 
t~e proceeding regularly came on for final hearing before the Com
lb.Ission on the said complaint, the answer thereto, testimony, other 
~l'idence, and briefs in support of the complaint and in opposition 
thereto (no oral argument having been requested); and the Commis-
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sion having duly considered the same, and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public, and makes this its finding as to the facts and its conclusion 
drawn therefrom : 

FINL>INGS AS TO THE FACTS 

PARAGRAPH 1. The respondent is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Kentucky, with its principal office and place of business at 653 South 
Third Street in the city of Louisville in said State. It was incor~ 
porated in l\Iay 1934, and has been continuously engaged since that 
time as a wholesaler only of whiskies, wines, liquors, gins, and chan1~ 
pagnes, which it purchases from distillers and rectifiers. Respondent 
does no distilling, rectifying, or bottling. 

Respondent's said products are distributed through other whole~ 
salers, retail stores, taverns, and bars. 'Vhen orders are receh·ed for 
respondent's said products, it causes them to be shipped from its 
place of business in Louisville, Ky., and from the points where the 
concerns from which it purchases said products are located, to tM 
purchasers thereof located at various points outside the State of Ken· 
tucky. During 1935 and the first half of 1936, the respondent had 
wholesale permits to sell its merchandise in Missouri and KentuckY· 
Its total volume of business for 1935 was $480,000 and for the first 
half of 1936, it was $200,000. 

At all times since respondent entered into said business, it has been 
in substantial competition with other corporations and with partner~ 
ships and individuals engaged in the manufacture, sale, and distribu
tion, or in the sale and distribution, of whiskies, wines, liquors, gins, 
champagnes, and other spirituous beverages in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

PAR. 2. The corporate name, Selected Kentucky Distillers, Inc., 
appears on the letterheads, envelopes, and invoices used by re· 
spondent. .The labels attached to its labeled products read "Bottled 
for Selected Kentucky Distillers," "Distilled and Bottled for Selected 
Kentucky Distillers," and "Bottled at the Distillery for Selected Ken,: 
tucky Distillers." For a long period of time, the word "distillers, 
when used in connection with the liquor industry and the products 
thereof, has had and still has a definite significance and meaning to 
the minds of distillers, rectifiers, and wholesalers in such industry, 
and to the ultimate purchasing public; to wit, persons engaged in th~ 
manufacture of alcoholic beverages by the process of original an 
continuous distillation from raw materials such as grain, mnshr 
or wort. 
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At a hearing in Louisville, Ky., 6 persons engaged in various aspects 
of the liquor industry and 13 members of the lay public testified as 
to the meaning of the trade name "Selected Kentucky Distillers" and 
the meaning and effect of the term "distillers" when used by a con
cern engaged in the distilled-spirits industry. From the testimony of 
the trade witnesses, the Commission finds that the term "distillers," 
when used on the labels or in other advertising matter by a concern 
engaged in the liquor industry, indicates that that concern is a dis
tiller of alcoholic spirits; that use of the term has a commercial value; 
that wholesalers, retailers, and the purchasing public are influenced 
by use of the term and they prefer to buy from a concern that distills 
and bottles its own products. The ·Commission also finds from the 
testimony of the lay public witnesses that a substantial portion of the 
Purchasing public prefers to buy alcoholic spirits from retailers who 
Purchase their alcoholic beverages direct from the manufacturers 
thereof, as against the products of a wholesaler or rectifier; that that 
Preference is based upon a belief that a better quality and mor~ uni
form product can thus be obtained; that ultimate purchasers are 
influenced in making purchases of alcoholic beverages by the labels 
borne thereby; that if such labels contain the word "distillers," it 
irnplies that the contents so labeled have been manufactured by the 
concern whose name appears thereon. 

The Commission further finds that the inclusion of respondent's 
Present corporate name upon the labels of the bottles in which it sells 
~nd ships its aforesaid liquors therefore has a tendency unfairly to 
lnduce purchasers and prospective purchasers to buy respondent's said 
liquors in preference to liquors sold by competing wholesalers who do 
not falsely designate themselves as distillers or distilling companies, 
and to induce retailers to purchase respondent's whiskies, wines, 
liquors, gins, and champagnes in preference to like products sold by 
'Wholesalers who do not use trade or corporate names having a ca
pacity and tendency to confuse the purchasing public as to their status 
ln the trade. 

PAR. 3. In the course and conduct of its business as aforesaid, by 
llse of the term "distillers" in its corporate name, printed on ,its 
stationery and invoices, and on the labels attached to the bottles in 
"Which it sells and ships its products, arid in various other ways, 
respondent represents to its customers and furnishes them with the 
llleans of representing to their vendees, both retailers and the ulti
lllate consuming public, that it is a distiller of whis1..-ies, wines, gins, 
a~d champagnes, when, as a matter of fact, respondent is not a 
distiller, and does not own, operate, or control any place or places 
"Where any alcoholic beverages are manufactured by the process of 
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distillation from mash, wort, or wash. The Commission finds that 
such advertising and labeling has been and is misleading and decep
tive in fact and has had and now has the capacity and tendency to 
lead retail liquor dealers to purchase respondent's products under the 
false impression that respondent is a distiller and owns and operates 
a distillery. 

PAR. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, as aforesaid, whiskies, gins, 
and other spirituous beverages sold by them and who truthfully use 
the words "distillery," "distilleries," "distillers," or "distilling" as u. 
part of their corporate or trade names on the labels of the bottles 
in which they sell and ship such products as whiskies, wines, liquors, 
gins, champagnes, and other alcoholic beverages. There are also 
among such competitors corporations, firms, partnerships, and indi
viduals engaged in business as purchasers, rectifiers, blenders, bottlers, 
and sellers of whiskies, gins, and other spirituous beverages, or as 
wholesalers thereof, who do not use the words "distillery," "distil· 
leries," "distilling," or "distillers," as a part of their corporate or 
trade names on the labels attached to the bottles in which they sell 
and ship their said products. 

PAR. 5. Representation by respondent as set forth herein has the 
capacity and tendency to and does mislead and deceive dealers and 
the purchasing public into the belief that respondent is a distiller, 
and has the capacity and tendency to and does induce dealers and the 
purchasing public, acting in such bellef, to purchase the whiskies, 
wines, gins, champagnes, and other spirituous beverages labeled and 
sold by the respondent, thereby unfairly diverting trade to respond· 
ent from those of its competitors who do not by their corporate or 
trade names or in any other manner misrepresent that they are 
distillers of whiskies, gins, and other spirituous beverages. 

CONCLUSION 

The aforesaid acts and practices of respondent, Selected KentuckY 
Distillers, Inc., are to the prejudice and injury of the public and 
of respondent's competitors, and constitute unfair methods of cornpe· 
tition in commerce within the intent and meaning of Section 5 of the 
Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and dutieS, 
and for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
ltlission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before Robert S. 
liall, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and briefs filed 
herein in support of the complaint and in opposition thereto (no 
oral argument having been requested), and the Commission having 
tnade its findings as to the facts and its conclusion that said respond
ent has violated the provisions of an Act of Congress approved 
Se.ptember 26, 1914, entitled, "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 

It is ordered, That the respondent, Selected Kentucky Distillers, 
Inc., its officers, representatives, agents, and employees, in connection 
With the offering for sale or sale and distribution by it in interstate 
commerce or in the District of Columbia, of whiskies, gins, or other 
spirituous beverages, do cease and desist from: · 

Representing, through the use of the word "Distillers" in its corpo
rate name, on its stationery, advertising, or on the labels attached to 
the bottles in which it sells and ships said products, or in any way 
by a word, or words of like import (a) that respondent is a distiller 
0f the said whiskies, wines, liquors, gins, champagnes, or other 
Spirituous beverages; or, (b) that the said whiskies, gins, or other 
Spirituous beverages were by it manufactured through a process of 
distillation; or (c) that respondent owns, operates, or controls a place 
or places where such products are by it manufactured by a process 
of original and continuous distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is completed, unless and until respondent shall actually own. 
0Perate, or control such a place or places. 

It i8 further ordered, That the said respondent, within 60 days 
fr?1n and after the date of service upon it of this order, shall file 
"'1th the Commission a report or reports in writing setting forth in 
detail the manner and form in which it is complying and has 
COltlplieCV with the order to cease and desist hereinabove set forth. 
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IN THE l\1.-\ TTER OF 

CALIFORNIA RICE INDUSTRY, ET AI... 

COMPLAINT, FINDINGS, AND ORDER IN REGARD '£0 TilE ALLEGED VIOLATIO::-f 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, li!H 

Docket 3090, Complaint, Mar. 26, 1931-Deciaion, Mar. 26, 1938 

Where an unincorporated trade association, which included individuals and 
concerns and corporate cooperative organization of some 300 rice growers 
of northern California, engaged in said State in purchasing, processing. 
milling, and selling and distributing, in aforesaid and other States and a! 
below set forth, the "California-Japan type," pt·oduced, substantially, onlY 
in said State and sl1ipped, largely, to Hawaii and Puerto Rico; associu· 
tlon officers, including individual who, as chairman of its marketing uonrd 
and member of its crop board, was dominant factor in its organization and 
directing executive of its pmctices and those of (1) its said marlwting 
board, membership of which, excepting said chairman (neither miller nor 
grower), constituted all the rice millers in said State, and of (2) its said 
crop board, which had come to be dominated, likewise, by millers, rather 
than, in accordance with original plan and fact, the independent growers; 
and association members; acting under and in pursuance of the "Intra· 
state Marketing .Agreement" to which they became signatories shortly pre· 
ceding termination by Secretary of .Agriculture of the theretofore effective 
"Interstate Marketing .Agreement," and under which intrastate agreement 
said association, and its said marketing and crop boards, were set up--

(a) Fixed prices, terms of sales, quantity discounts, and brokerage fees for 
sale of processed rice in interstate commerce through actions of its mar· 
keting board from time to time in (1) fixing at weekly meetings, with con· 
currence of crop board, industry price for extra-fancy clean rice, througll 
which, by formula adopted by former, base price, producer's price ar~d 
trade prices for all grades of processed rice were computed, and 1ll 
(2) fixing, through former alone, prices for screenings and brewers; 

(b) Listed, published, and distributed, through said association and roarke~ 
ing board members, said prices, and uilifot·mly ob~erved and maintaiue 
same, both in purchase of paddy from growers, and on all sales of proc
essed rice, whether sold in aforesaid State or sold and shipped to cus· 
tomers in Hawaii or other points, and charged trade, with rare exception. 

(c) 
prices which, for given time and grade, were uniform; d 
Acting in agreement with Hawaiian Rice Importers .Association, organize t 
by aforesaid interstate agreement's marketing bo1ud, and composed 0 

islands' largest rice importet·s, to monopolize rice markets thereof to~ 
benefit of its own miller members, and membership of which importers 
association board determined and classified, fixed discount to purchasers 
on so large a minimum, that no single buyer was able to take ndvantuge 

fOil thereof, made available to and enjoyed by said importers' associa ~ 
11 through pooling member requirements and placing pooled orders vnt 

miller members, and submitted to audit, in behalf of said importers' asso; 
elation, to guarantee such discounts, and deducted from sales to importee 
members, as dues to and for benefit of said importers' association, cbarg 
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of cent a uag; with result that said importer members, as sole recipients 
through such membership, obtained monopoly, practically, of rice industry 
in said islands, and nonmembers were unable to purchase said preferred 
"California-Japan type" rice from said miller members at competitive 
price, and only negligible sales were made to them; 

(d) Fixed percentages, under aforesaid Intrastate Marketing Agreement, of 
total annual rice crop which each miller member of marketing board might 
process, and determined, through said board, monthly processing quota for 
each miller, and required payments of miller members on each 100-pound 
bag processed, with additional 10 cents for each bag processed in excess of 
allotted quota for preceding month, for said board's expenditures and for 
dh;tribution thereafter among the membership, and provided for imposition 
of a penalty against auy miller member for violating board's ·provisions; 
and 

(e) Employed, through said board, certified public accountnnts to check records 
and invoices of members, and to ascertain compliance with board's prices, 
terms of sale, quantity discounts, and brokerage rates, and made monthly 
rt"ports of said accountants, following audits, and test checks of all records 
of inYoices of members, irrespective of where rice was shipped, subject of 
discussion at board's meetings, and thus checked observance of said prices, 
He., and payments of discounts on sales to Ilawali, and calculation of 
aforesaid dues payable to said Importers' Association in behalf of its 
members, and pmper remission thereof; 

With result that competition in sale of rice and rice products was restricted 
and suppressed, and said association and members, etc., acquired a 
monopoly in sale of said ';California-Japan type" rice, as above set forth: 

1Ield, That such purposes, pt·actices and policies constituted an unlawful agree
ment to fix and maintain prices of rice and rice products in commerce, and 
constituted unfair methods of competition. 

Before Mr. Charles F. Diggs, trial examiner. 
llfr. Daniel J. ll!urphy for the Commission. 
lllr. Harry AI. Creech, of San Francisco, Calif., for respondents. 

Col\! PLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
ltlission, to define its powers and duties, and for other purposes," the 
~ederal Trade Commission having reason to believe that the associa
hon, the individuals, and the corporations hereinafter described and 
llamed as respondents have been and are now using unfair methods of 
competition in commerce, as "commerce" is defined in said Act of 
~ongi"Pss and it appearing to said Commission that a proceeding by 
lt in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

PARAGRAPH 1. California Rice Industry hereinafter referred to as 
!he asso<.<iatiou, is a voluntary unincorporated trade association, with 
lts offices in the Balfour Building in the city of San Francisco, State 
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of California, and is composed of the firms hereinafter named and 
described and its acts, practices and policies are controlled and di
rected by the individuals hereinafter named, and the acts, practices, 
and methods hereinafter alleged to have been used by the respondents 
herein were initiated through and made effective by the association. 

PAR. 2. Respondent Harry M. Creech is an individual and is the 
chairman of the marketing board and a member of the crop board of 
the respondent association, and is the executive controlling, directing, 
and dominating the association and its members in planning and 
carrying on the practices and methods as hereinafter alleged. 

Respondents George W. Brewer, 'William Crawford, Florence }-f. 
Douglas, Charles S . .Morse, J. S. Ritterband, W. T. '\Velisch, I. Yama· 
kawa, 0. F. Zebal, are members of the marketing board of the re· 
spondent association; respondent R. A. Renaud is chairman, and 
respondents Hugh Baber, Leon Brink, N. F. Dougherty, Ernest Grell, 
Lewis Manor, and A. E. Scarlett are members of the crop board of 
the respondent association. Said respondents and their predecessors 
and successors in office through said marketing and crop boards for· 
mulate, dominate, control, and direct the policies and practices of 
the respondent association and its members, and did so during all 
of the times hereinafter mentioned and in doing the acts and things 
hereinafter alleged to have been done and performed and in planning 
and carrying out the practices and methods hereinafter described .. 
The individuals named in this paragraph are hereinafter referred to 
as the individual respondents. 

PAR. 3. Respondents Charles S. Morse, Allen A. Morse, Nelson }3. 
Morse, Clarence G. Morse, and Gertrude Morse are individuals trad· 
ing as the Capital Rice Mills and own and operate a rice mill in th8 

city of West Sacramento in the State of California and have their 
principal offices and place of business at 310 California Street in th6 

city of San Francisco, State of California. 
Respondents Ellen S. Grosjean and Eileen Callaghan are indi

viduals trading as C. E. Grosjean Rice Milling Company and o\1'11 
and operate a rice mill, and have their offices and principal place of 
business, at 3230 20th Street in the city of San Francisco, State of 
California. 

Respondent William Crawford is an individual trading as Wood· 
land Rice Milling Company and owns and operates a rice mill, and 
has his office and principal place of business, in the city of 'Woodland 
in the State of California. 

Respondent Growers Rice Milling Company is a corporation or· 
ganized and existing under the laws of the State of California and 
owns and operates a rice mill in the city of South San Francisco, 
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State of California and has its office and principal place of business 
at 503 l\Iarket Street in the city of San Francisco, Calif. 

Respondent Pacific Trading Company, Inc., is a corporation or
ganized and existing under and by virtue of the laws of the State of 
California and owns and operates a rice mill in the city of Sacra .. 
mento, State of California, and has its office and principal place of 
business at 460 Battery Street in the city of San Francisco, State of 
California. 

Respondent Phillips Milling Company is a corporation organized 
and existing under and by virtue of the laws of the State of Cali
fornia and owns and formerly operated a rice mill in the city of 
Sacramento, State of California and has its office and principal place 
of business at 38 Drumm Street, in the city of San Francisco, State 
of California. 

Respondent Rice Growers Association of California is a corpora
tion organized and existing under and by virtue of the laws of the 
State of California and owns and operates a rice mill, and has its 
office and principal place of business, in the city of West Sacramento, 
State of California. 

Respondent Rosenberg Brothers and Company is a corporation 
organized and existing under and by virtue of the laws of the State 
of California and owns and operates rice mills in the cities of Biggs, 
.San Francisco, and South San Francisco in the State of California, 
and has its office and principal place of business at 334 California 
Street, San Francisco, State of California. The respondents named 
in this paragraph are hereinafter referred to as the member 
respondents. 

PAR. 4. All of the said member respondents are, and, at all times 
:mentioned herein, were, engaged in the milling or processing of rice 
and rice products as more fully hereinafter described, and in the sale 
and distribution of said products to customers located in the several 
States other than the State of California and in the respective Ter
:itories of the United States and in the District of Columbia, and 
1n foreign nations, and cause said products when milled, processed, 
and sold to be transport.e0 from the place of milling, or processing, 
to the purchasers thereof located as aforesaid, and there now is, and 
has been at all times herein mentioned, a constant and recurring cur
rent of trade and commerce in said products beginning at the places 
of milling, or processing, in the. State of California and flowing 
through and into the several States and Territories of the United 
States and the District of Columbia, and foreign nations. 

Prior to the adoption and use of the acts, practices, and methods 
heteinafter alleged, these member respondents were in active and sub-
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stantial competition with each other in making and seeking to make 
sales of their said products in said commerce, and, but for the facts 
hereinafter alleged, such active and substantial competition would 
have continued to the present time and said member respondents 
would now be in active and substantial competition with each other. 

The member respondents constitute all of the rice millers located 
in the State of California, and mill, sell, and distribute substantially 
all of the rice produced in that State. The rice produced in the State 
of California is of the short plump grain variety, commonly known 
as the Japan type or, on occasions, as the California-Japan type, and 
is often referred to as the round grain rice as distinguished from the 
long or medium grain rice produced in other sections of the United 
States. Substantially all of the round grain or Japan type rice pro
dnced in the United States is produced in the State of California 
and is milled, sold, and distributed by the member respondents. Con
sumers of rice located in the Territory of Hawaii, Puerto Rico, Japan, 
and in other territories, insular possessions and foreign nations, and 
in various parts of the United States prefer round grain or Japan 
type rice of the type produced in California and sold and distributed 
by the member respondents to the long grain rice produced in other 
parts of the United States. Because of this preference for round 
grain or Japan type rice there is practically no competition as to 
price between sellers of the two types of rice in those sections where 
said preference exists. The member respondents occupy such a posi· 
tion in the milling, selling, and distributing of the round grain or 
Japan type rice produced in the United States that they control, 
direct, and dominate the industry in the United States and control, 
direct, and dominate purchasers of such rice for resale throughout 
the world. 

PAR. 5. Prior to August 28, 1935, the member respondents and the 
individual respondents caused the organization of the association 
respondent for the promotion and protection of the interests of the 
said member respondents. On or about August 28, 1935, said member 
respondents entered into and thereafter carried out an understanding, 
agreement, combination, and conspiracy, hereafter, at times, referred 
to as an undertaking, for the purpose and with the effect of restrict
ing, restraining, and monopolizing, and suppressing and eliminating 
competition in, the sale of milled rice, of both the round and long 
grain type, and in the sale oi milled rice products in trade and 
commerce between, among, in and with the several States of tl~e 
United States, the District of Columbia, foreign nations, and Terrl
t,ories of the United States. 

PAR. 6. Pursuant to said understanding, agreement, combinatiotlr 
and conspiracy, and in the furtherance thereof said respondents have 
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done and performed, and still do and perform, the following acts 
and things: 

1. Said member respondents agreed to fix and have fixed and main
tained1 uniform pr]ces in the sale of all grades of rice milled, sold, 
and distributed by them. 

2. Said member respondents agreed to fix and have fixed and main
tained uniform terms and conditions, including, but without limita
tion, discounts, brokerage fees, freight, and other allowances, which 
Were to apply and have applied to all grades of rice. 

3. Said member respondents agreed to allocate and have allocated 
among the member respondents the percentage of the total annual 
rice crop which each of said members could process or mill and have 
Processed or milled monthly annually. 

4. Said member respondents agreed to curtail and have curtailed 
the production of processed or milled rice and rice products. 

5. Said member respondents agreed to refuse and have refused to 
n1ake sales of rice and rice products to others than the parties to said 
tmdertaking except at prices substantially in excess of those which 
they agreed would apply and which have applied to sales between the 
Parties to said undertaking. 

6. Said member respondents agreed that the respondent association 
could and it does assess and collect penalties from said member re
spondents for violating the terms and conditions of agreements made 
in furtherance of said undertaking. 

7. Said member respondents agreed that respondent association 
could and it did through agencies therein set up, select, appoint, and 
employ accountants to check, and they have checked, the books and 
records of the member respondents to determine whether the member 
respondents were complying with the terms and conditions of agree-
111ents made in furtherance of said undertakings and with rules and 
regulations adopted and announced by the said marketing and crop 
boards. 

8. Said member respondents agreed to pay and have paid a sum 
certain in money for each bag of rice processed by them into a fund 
deposited with the respondent association, and agreed that pennJties 
assessed ag!linst members for violations of the terms and conditions 
of the agreements made in furtherance of said undertaking could be 
d~ducted from the respective sums so deposited by said members and 
distributed among the other members, and penalties have been so 
deducted and distributed. 
. 9. Said respondents, through said respondent association, entered 
Into and carried out an agreement with the Hawaiian Rice Importers 
A.ssociation, an association of rice importers in the Territory of 

160i5tm--39--VOL.26----6' 
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Hawaii, whereby they agreed that they would not and they did not 
sell to importers located in Hawaii who were not members of said 
association. 

10. Said respondents organized within the respondent association 
the marketing board and the crop board mentioned in paragraph 2 
hereof, for the administration of the affairs of the member respond· 
ents in carrying out said undertaking. Among others said boards 
have done and performed and still do and perform the following acts 
and things: 

(a) The marketing board and the crop board meet from time to time 
and jointly fix the prices to be observed and maintained, and which 
are observed and maintained by the member respondents in the sale of 
rice and rice products, as aforesaid. 

(b) Said marketing board meets from time to time to determine, 
and has determined, the business policies, terms of sale, brokerage 
fees, discounts and freight and other allowances to be observed and 
maintained by said member respondents in the sale of rice and rice 
products, as aforesaid. 

(c) Said marketing board, acting by and through its said chairman, 
individual respondent Harry M. Creech, promulgates the said market· 
ing board's rules and regulations concerning the policies and terms of 
sale mentioned in sub-paragraph "b" of this paragraph, among thB 
member respondents through and by the circulation of its so-called 
"Policy Memoranda," and through and by this means regulates the 
business and sales policies of the said respondent members in the sale 
of rice and rice products, as aforesaid. 

(d) Said marketing board, through its said chairman, said indi· 
vidual respondent Creech, regularly and period.ically collects froJll 
and disseminates among said member respondents information regard· 
ing the acts, practices and policies of said member respondents in 
carrying out said undertaking, to determine whether or not said meJll· 
her respondents have violated or are violating the terms u:u.d conditionS 
of agreements made in furtherance of said undertaking; and from ti1~10 

to time fixes and collects penalties, as more particularly described l!l 

paragraph 6 herein, from said member respondents for violating t~e 
terms and conditions of the agreements made in the furtherance of sald 
undertaking. 

11. Said respondents have used and are now using other metho.ds 
and means designed to suppress and prevent competition and restrict 
and restrain the sale of rice and rice products in said commerce. 

PAR. 7. Each of the said respondents acted in concert and coopera· 
tion with one or more of the other respondents in doing and perfor~~ 
ing the acts and things hereinabove alleged in furtherance of sal 
understanding, agreement, combination and conspiracy. 
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PAR. 8. Said understanding, agreement, combination, and conspir
acy and the things done thereunder and pursuant thereto and in fur
therance thereof, as hereinabove alleged, have had and do have the 
effect of unduly and unlawfully restricting and restraining the sale 
of said rice and rice products in trade and commerce between, among, 
in and with the several States of the United States, the District of 
Columbia, foreign nations, and Territories of the United States; of 
unduly and unlawfully restricting and restraining trade and commerce 
in said rice and rice products in said commerce; of 'substantially en
hancing prices to the consuming public and maintaining prices at 
artificial levels and otherwise depriving the public of the benefits that 
Would flow from normal competition among and between the member 
respondents in said commerce; of eliminating competition, with tend
ency and capacity of creating a monopoly, in the sale of said rice and 
rice products in said commerce. Said understanding, agreement, com
bination, and conspiracy and the things done thereunder and pursuant 
thereto and in furtherance thereof, as above alleged, constitute unfair 
methods of competition in commerce within the intent and meaning 
of Sectio~1 5 of an Act of Congress, approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
Powers and duties, and for other purposes," and are to the prejudice 
of the public. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
!rade Commission, on March 26, 1937, issued and served its complaint 
ln this proceeding upon the respondents California Rice Industry, 
~tal., charging them with the use of unfair methods of competition 
ln commerce in violation of the provisions of said act. After the issu
ance of said complaint, and the filing of respondents' answer thereto, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by Daniel J. :Murphy, attorney for the 
Commission, before Charles F. Diggs, an examiner of the Commission 
theretofore duly designated by it, and in opp0sition to the allegations 
of the complaint by Harry M. Creech, attorney for the respondents; 
and said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, the proceedings regularly 
came on for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence, briefs in support of 
the complaint and in opposition thereto, and the oral arguments of 
counsel aforesaid; and the Commission having duly considered the 
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same, and being now fully advised in the premises, finds that this pro
ceeding is in the interest of the public, and makes this its findings as 
to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent California Rice Industry is a volun
tary unincorporated trade association with its offices in the Balfour 
Building in the city of San Francisco, State of California. The said 
association does not have officers or directors, neither does it have arti
cles of organization, constitution, or by-laws, except the Intra.state 
:Marketing Agreement which created it. 

PAR. 2. Organized within the association and controlling and ad
ministering its policies and activities are the marketing board and the 
crop board. Respondent Harry l\L Creech, the chairman of the mar
keting board and a member of the crop board, was the dominant factor 
in the organization of the association and is the directing executive 
of the practices of said association and its marketing and crop 
boards. 

PAR. 3. The respondent members of the marketing board, with the 
exception of its chairman who is neither a rice grower nor a miller, 
constituting all the rice millers located in the State of California, are 
as follows: 

Charles S. Morse, Allen A. Morse, Nelson B. l\Iorse, Clarence G. 
l\Iorse, and Gertrude l\Iorse are individuals trading as the Capital nice 
l\Iills and own and operate a rice mill in the city of "\Vest Sacramento 
in the State of California, and have their principal offices and place of 
business in the city of San Francisco, State of California. 

Ellen S. Grosjean and Eileen Callaghan are individuals trading as 
C. E. Grosjean Rice Milling Company and own and operate a rice mill1 
and have their offices and principal place of business in the city of San 
Francisco, State of California. 

William Crawford is an individual trading as \Voodland Rice .Mill
ing Company and o'ms and operates a rice mill, and has his office and 
principal place of business in the city of 'Voodland, State of 
California. 

The Growers Rice Milling Company is a corporation organized 
under the laws of the State of California and owns a rice mill in the 
city of South San Francisco, State of California. Said corporation 
has not processed any rice since 1933 and its mill is leased to respol~d
ent Rosenberg Brothers & Company, which now operates the said null· 

Pacific Trading Company, Inc., is a corporation organized under the 
laws of the State of California and owns and operates a rice mill in tl~e 
city of Sacramento, State of California, and has its office and princl-
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pal place of business in the city of San Francisco in the said State of 
California. 

Phillips Milling Company is a corporation organized under the laws 
Qf the State of California and owns a rice mill in the city of Sacra
mento, State of California. The said corporation since 1933 has not 
milled or processed any rice except rice flour. Said corporation has 
no Yote in the meetings of the marketing board because on October 1, 
1935, it leased its mill to the marketing board. The marketing board 
has never operated said mill. 

Hice Growers Association of California is a corporation organized 
under the laws of the State of California and owns and operates a rice 
lllill, with its principal place of business at 'Vest Sacramento in the 
State of California. It is a cooperative organization comprised of 
approximately 300 rice grow£>rs of northern California, and the said 
·corporation mills and processes the rice of its members. The said 
Association also buys paddy rice from nonmembers thereof and mills 
and sells said rice at a profit. 

Rosenberg Brothers & Company is a corporation organized under 
the laws of the State of California and owns and operates rice mills 

·in Biggs and San Francisco in the State of California, and also 
<>perates a rice mill in the city of South San Francisco, State of 
California, which is leased from the respondent Growers Rice Mill
ing Company. 

PAR. 4. Respondents George ,V. Brewer, 'Villiam Crawford, Flor
-ence l\I. Douglas, Charles S. Morse, J. S. Ritterband, and 0. F. Zebal 
are representatives on the marketing board of the several miller 
respondents. 

Respondent I. Yamakawa formerly was the representative of the 
respondent Pacific Trading Company, but has not represented said 
{:ompany on said marketing board since October 6, 1936. Since 
December 8, 1936, said company has been represented on said 
lnarketing board by J. S. Ritterband. 

Respondent W. T. Welisch up to aoout July 1, 1936, was a repre
sentatiYe of the respondent Phillips Milling Company on said 
:marketing board but since that date has not been identified or affili
ated with the respondent California Rice Industry or its marketing 
board. 

PAR. 5. The respondent members of the crop board are N. F. 
Dougherty, its secretary; R. A. Renaud, Hugh Baber, Ernest Grell, 
A... E. Scarlett, Leon Brink, and Louis Manor. 
• PAR. 6. The original intention was that the representatives of the 
Independent rice growers should constitute the membership of the 
crop board and dominate its affairs in order to safeguard and pro-
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teet the interests of the growers. This plan was carried out until 
about a year and a half ago; since then four of the eight members 
of the crop board became and are now identified with the respondent 
Rice Growers Association of California, which is a miller organ· 
ization and a member of the marketing board. The miller respond· 
ents, therefore, dominate the activities of both the marketing and 
the crop boards. 

PAR. 7. Substantially all of the rice produced in the State of 
California is a short, plump grained variety, commonly known as 
the "Japan type" or as the "California-Japan type," and is often 
referred to as the "round grain rice" as distinguished from the long 
or medium grain rice produced in other sections of the United 
States. Substantially all of the round grain or the "Japan type" 
rice produced in the United States is produced in California, and 
is milled, sold, and distributed in interstate commerce by the miller 
respondents, members of the Marketing Board of the Californil' 
Rice Industry. 

PAR. 8. The average annual crop of Japan type rice grown in 
California is about 3 million 100-pound bags of paddy rice, which 
is equivalent to a million and one-half bags of clean rice. Of this 
latter, approximately 50 percent is shipped to Hawaii, where there 
is a preference for the Japan type rice.; approximately 25 percent 
of the remainder is shipped to Puerto Rico, and the balance is sold 
in California and in various other States of the United States. 

PAR. 9. On September 28, 1933, all the respondents entered into 
what has been termed an "Interstate Marketing Agreement.'' ThiS 
agreement or program was in force until terminated by the Sec· 
retary of Agriculture on September 14, 1935. 

PAR. 10. On August 28, 1935, all the respondents became signa· 
tories to what is termed an "Intrastate Marketing Agreement,'' 
which agreement became effective on said date; the marketing board, 
however, did not begin to function till October 1, 1935, the begin· 
ning of the crop year; said agreement has been since continuallY 
administered. 

PAR. 11. Since October 1, 1935, the respondents, under the Intra· 
state Marketing Agreement, fixed prices, terms of sales, quantity diS· 
counts, and brokerage fees in the sales of processed rice in inter· 
state commerce. At meetings held on Tuesday of each week the 
marketing board from time to time, and with the concurrence of 
the crop board, fixes an industry pric.e for extra-fancy clean rice, 
and from this price, by use of a formula adopted by said marketing 
board, the base price, producer's price, and trade prices for all gradeS 
of processed rice are computed. The marketin~ board alone fixes 
the prices for screenings and brewers. Lists of said prices, froJll 
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time to time, were published and distributed by the California Rice 
Industry and the members of the marketing board. The miller 
respondents, members of the marketing board, uniformly observe and 
maintain the prices so fixed by the marketing board, not only for the 
purchases of paddy from the growers but also on all sales of processed 
rice, whether the rice is sold in the State of California or sold and 
shipped to customers in Hawaii or various other points. 'Vith rare 
exceptions, the trade prices charged by the miller respondents are 
uniform at any given time for the same grade of rice. 

PAn. 12. Prior to 1933 the respondents were engaged in open com
petition in the purchase of paddy and in the sale of processed rice; 
since September 1933 there has been practically no competition, as 
the prices paid for paddy to the growers and the prices charged by 
the millers for processed rice have been uniform and fixed by 
agreement. 

PAR. 13. The marketing board of the Interstate Marketing Agree
lnent organized the Hawaiian Rice Importers Association in· the 
Territory of Hawaii, which association is composed of the largest 
ilnporters of rice in the Hawaiian Islands. The marketing board 
determined the membership and classified the members of said asso
ciation as island importers. The purpose of the organization of 
said association was to monopolize the rice markets in the Hawaiian 
Islands for the benefit of the respondent millers. 

PAR. 14. The marketing board under the Intrastate Marketing 
Agreement, and in agreement with the Hawaiian Rice Importers 
Association, fixed a discount of 22 cents a bag to purchasers of a 
lninimmn of forty thousand 100-pound bags of rice a month. This 
\Vas later changed to 25 cents a bag on a minimum of 50,000 bags 
Per month. No single purchaser is able to take shipments suffi
ciently large to entitle him to this discount. The members of the 
ltawaiian Rice Importers Association pool their requirements anQ. 
the said association places the pooled orders with the respondent 
lnillers and the rice is shipped and billed to the association, which 
thus becomes the sole recipient of the above described discount for 
the benefit of its members. Because of this advantage, nonmem
bers of the Hawaiian Rice Importers Association are unable to pur
chase rice from the respondent millers at a competitive price, and 
only negligible sales are made to them. The members of the said 
~ssociation have thus obtained practically a monopoly of the rice 
1lldustry in the Hawaiian Islands. 

PAn. 15. The marketing board fixes the price of rice for Hawaii at 
15 cents per 100-pound bag over the domestic price, and this 15 cents 
Per 100-pound bag became a deferred discount which was deducted 
from the price of rice sold to the Hawaiian Rice Importers Associa-
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tion and deposited by the miller vendor respondents in the Wells· 
Fargo Bank and Union Trust Company in San Francisco, Calif., as a 
credit to the said association. This 15 cents thus deducted accounted 
for part of the 22 cents discount referred to above as allowed to the 
Hawaiian Rice Importers Association. The remainder of 7 cents 
was quantity discount which in some cases was deducted from the 
face of the invoice when presented for payment, and in other cases 
was deposited to the credit of the Hawaiian Rice Importers Associa· 
tion. 

PAR. 16. The Hawaiian Rice Importers Association employed a 
firm of auditors, to wit, Logan & Logan of San Francisco, Calif., to 
examine the invoices of the miller members of the marketing board 
and to check the deposits at the banks in order to determine that the 
above described discounts were properly given and deposited in the 
banks to the credit of the said association. 

PAR. 17. The respondent miller members of the marketing board 
made an additional charge of 1 cent per bag on all sales intended for 
the members of the Hawaiian Rice Importers Association. This 1 
cent per bag, so deducted, was remitted by the miller respondents to 
the Hawaiian Rice Importers Association as the membership dues of 
its members. 

PAR. 18. The Intrastate l\Iarketing Agreement fixes the percentages 
of the total annual rice crop which each miller member of the n1ar· 
keting board may process, and the marketing board determines 
monthly the processing quota for each miller. The miller members 
are required to pay into the "l\Iillers' Trust Fund" 10 cents for each 
100-pound bag of rice processed during 'the preceding month, and an 
additional 10 cents for each bag of rice processed by them in excess 
of their quota for the preceding month. After the expenditures of 
the marketing board are paid from the said l\Iillers' Trust Fund, the 
remainder of the said fund is distributed among the miller members. 
The intrastate agreement further provides that a penalty shall be 
imposed upon a miller member for any violation of its provisions, 
and the amount of the penalty to be deducted from his share of the 

· trust fund. 
PAR. 19. The marketing board employs a firm of certified publiC 

accountants, to wit, Hood & Strong of San Francisco, to check each 
month the records and invoices of the miller members in order to as· 
certain the compliance of said millers with the prices, terms o£ sale, 
quantity discounts, and brokerage rates as fixed by said marketing 
board. The accountants in their audits make test checks of all rec· 
ords and invoices of the miller members of the marketing board, ~e
gardless of whether the said reeords or said invoices refer to rice 
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shipped to Hawaii, Puerto Rico or any other destination. :Monthly 
reports are submitted by the accountants to the marketing board, and 
said reports are discussed at its meetings. The monthly reports from 
November 1, 1935, to April 1, 1937, show, except for a very few in
stances which were later corrected, that the miller members main
tained the said prices, terms of sale, discounts, and brokerage rates, 
as fixed by the marketing board, in the sale of processed rice in inter
state commerce. The accountants check the sales invoices of the mil
ler members not only to determine that the discounts on sales to 
Hawaii were properly maintained, but also to calculate the dues pay
able to the Hawaiian Rice Importers Association, in behalf of its 
J:nembers, and to verify the remission of same. 

CONCLUSION 

1. The purposes, practices, and policies of the respondents as set 
forth in the aforesaid findings of facts constitute an unlawful agree
lnl'nt to fix and maintain prices of rice and rice products in com
J:nerce as defined in Section 4 of an Act of Congress approved Sep
ternber 26, 1914, entitled "An Act to create a Federal Trade Com
J:nission, to define its powers and duties, and for other purposes." 

2. As a result of the respondents entering into and making effective 
the agreement as above described, competition in the sale of rice. and 
rice products in commerce as hereinabove referred to has been re
stricted and suppressed. 

3. As a further result, respondents thereby have acquired a 
lllonopoly in the sale of California-Japan type rice in commerce as 
hereinabove referred to. 

4. The acts and practices of the respondents, as set forth in the 
foregoing findings as to the facts, and the circumstances therein set 
forth, constitute a combination and conspiracy to engage in and 
to further unfair methods of competition in commerce as hereinabove 
referred to within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create a 
F'eueral Trade Commission, to define its powers and duties, and for 
Other purposes." 

ORDER TO CEASE AND DESIST 

.1'his proceeding having been heard by the Federal Trade Com
tn.lssion upon the complaint of the Commission, the answer of re
ti_ondents, testimony and ot.her evidence taken before Charles F. 
b 1 ~gs, an examiner of the Commission theretofore duly designated 
/ lt, in support of the allegations of said complaint and in opposi-
1011 thereto, briefs filed herein, and oral arguments by Daniel J. 
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Murphy, counsel for the Commission, and by Harry M. Creech, coun· 
sel for the respondents, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled, "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

It is ordered, That the respondents, California Rice Industry; 
Harry M. Creech, George "\V. Brewer, Florence M. Douglas, J. S. 
Ritterband, W. T. "\Velisch, I. Yamakawa, 0. F. Zebal, R. A. Renaud, 
Hugh Baber, Leon Brink, N. F. Dougherty, Ernest Grell, Lewis 
Manor, and A. E. Scarlett; Charles S. Morse, Allen A. Morse, Nelson 
B. Morse, Clarence G. Morse, and Gertrude Morse, trading as Capital 
Rice Mills; Ellen S. Grosjean and Eileen Callaghan, trading as C. E. 
Grosjean Rice Milling Company; William Crawford, trading as 
·woodland Rice Milling Company; Growers Rice Milling Company, 
Pacific Trading Company, Inc., Phillips Milling Company, Rice 
Growers Association of California, and Rosenberg Brothers & Com· 
pany; their successors, officers, agents, and employees, do forthwith 
cease and desist, in connection with offering for sale, sale, and dis· 
tribution of rice and rice products in commerce as defined in Section 
4 of the Federal Trade Commission Act, from doing and performing 
by agreement, combination, or conspiracy between or among anY 
two or more of said respondents, or with others, the following acts 
a no things: 

1. Fixing and maintaining uniform prices. 
2. Compiling, publishing, and distributing any joint or unifor!U 

list or compilation of prices. 
3. Adopting any joint or uniform price list or other device which 

fixes prices. . 
4. Discussing through the medium of meetings of the Californlll 

Rice Industry or its marketing and crop boards, or in any si1nilaf 
manner, uniform prices, terms, discounts, agreements upon prices, 
by resolution or otherwise, or employing any similar device which fises 
or tends to fix prices, or which is designed to equalize or make unifor!U 
the selling prices, terms, discounts, or policies of respondent millers. 

5. Fixing or determining the quotas or percentages of the rice croP 
that the miller respondents may mill or process which, thereby, u~· 
lawfully restricts or hinders the sale of rice or rice products lil 

interstate commerce. 
It is further ordered, That the respondents shall, within 60 days 

after the service upon them of this order, file with the Commissio~ ~ 
report in writing setting forth in detail the manner and form in wh1ch 
they have complied with this order. 
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IN THE MATTER OF 

~OCKY MOUNTAIN LABORATORIES, INC., AND JAMES 
"\V. FITCHES 

"COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2953. Complaint, Oct. 20, 1936-Decision, Mar. 29, 1938 

'Where a corporation and an individual, its presid£-nt and general manager, 
engaged in manufacture, distribution and sale in commerce of a phar
maceutical preparation called "Biotone"; in adv£-rtising same in news
papers and periodicals of general circulation throughout the United States, 
and through advertising folders and literature printed and circulated 
through the various States to customers and prospective customers, and by 
radio broadcasts-

{a) Represented that said pr£-paration was natural solution for all health 
problems and that average individual was not getting the elements from 
his food supply to maintain normal chemical balance in the body, and· that 
such elements were supplied by said "Biotone"; 

(b) R£-presented that most common ailments have their origin in the digestive 
system and that "Biotone" had healiug qualities that corrected serious 
disorders, and aided nature in its natural cleansing, building, and normal
izing process of the body and helped to neutralize acids therein and com
bat and eliminate toxins, build sound healthy tiss.!les, and promote vig
orous normal body functions ; and 

(c) Represented that said ''Biotone" was a helpful remedy for malnutrition, 
loss of appetite, lack of energy, stomach ulcers,. and various other ail
ments and conditions; 

ll'acts being normal average American food supply furnishes enough chemical 
substances to keep body normal without supplementing diet by medicine, 
said preparation was not a helpful remedy in cases of malnutrition, blgb 
blood pressure, etc., generally caused by or directly associated with serious 
systemic or metabolic disorders, most common ailments do not have their 
origin in digestive system nor are great majority of common ailments of 
humanity traceable to unbalanced body chemistry resulting in acidity, tox
emia, or mineral deficiency, natural cleansing, etc., processes cf the body 
do not need aid of any medicine or chemical to take place and function 
properly, ingredients in said preparation were present in such small 
Quantities as to be totally ineffective, and aforesaid repres£-ntations as to 
functioning and values of said preparation in aiding nature, etc., and with 
respect to Its curative and remedial qualities were grossly exaggerated, 
false, misleading, and untrue; 

\vith tendency and capacity to mislead and deceive a large portion of pur
chasing public into erroneous belief that all said representations were true 
and that preparation possessed substantial therapeutic value, and with 
result that a number of said public, as direct consequence of such erro
neous beliefs, bought substantial volume of said product and trade was 
Unfairly diverted to them from Individuals and roncerns likewise engaged 
ln sale of other preparations designed and Intended for simllar usage, and 
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who truthfully advertise efficacy of their products; to the substantial 
injury of competition in commerce : 

Held, That such acts and practices were to the prejudice of the public !lnd 
competitors and constituted unfair methods of competition. 

Before Mr. Oha:rles P. Vicini and Mr. Robert S. !!all, trinl 
examiners. 

Mr. George Foulkes for the Commission. 
llfr. James TV. F-ilches, of Salt Lake City, Utah, for respondents. 

CoMPLAINT 1 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade C01n· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that James '"· 
Fitches, an individ) . .tal, and Rocky Mountain Laboratories, Inc., a cor· 
poration, hereinafter referred to as respondents, have been and are 
using unfair methods of competition in commerce, as "commerce" is 
defined in said act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the publie in
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

PARAGRAPH 1. Respondent, Rocky Mountain Laboratories, Inc. is 
a corporation existing and doing business under the laws of the State 
of Utah, with its principal office and place of business located at 18 

'Vest Second South Street, Salt Lake City, Utah. 
Respondent, James ,V. Fitches, also of Salt Lake City, Utah, WllS 

president and manager of respondent, Rocky Mountain Laboratories, 
Inc., during the time of its corporate existence, and controlled, tnan· 
aged, and directed the business activities, sales policies, and tnnls
actions of said corporate respondent, Rocky Mountain Laboratories, 
Inc., and used said corporation as an instrumentality and agency to 
accomplish such things as he proposed and planned. 

Respondent, Rocky Mountain Laboratories, Inc., and respondei:t, 
James ,V. Fitches, are now, and have been for some time engaged 111 

the business of manufacturing, distributing, and selling in coiW 
merce, as herein set out, a medicinal preparation designated ns 
"Biotone." 

PAR. 2. Said respondents, being engaged in business as aforesaid, 
caused said medicinal preparation when sold, to be transported froJll 
their respective offices and places of business in the State of l7tah 
to purchasers thereof, located at various points in States of the 
United States other than the State from which said shipments were 

1 Published as amended to conform to proof by order dated March 18, 1938. 
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Inade. Both respondents have maintained, and now maintain, a 
constant current of trade in commerce in said meuicinal preparation, 
manufactured, distributed, and sold by them between and among the 
v-arious States of the United States and in the District of Columbia. 

PAR. 3. In the course and conduct of their respective businesses, 
both said respondents are now and ha\e been in substantial competi
tion with other corporations, and with individuals and firms like
wise engaged in the business of manufacturing, distributing, and sell
ing medicinal preparations and kindred remedies :for the same ail
ments for which said respondents represent "Biotone" to be a remedy, 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

In the course of operation of their respective businesses and for 
the purpose of inducing individuals to purchase "Biotone" both re
spondents have caused adveTtisements to be inserted in newspapers 
and magazines of general circulation throughout the United States 
and have printed and circulated throughout the various States to 
customers and prospective customers advertising folders and litera
ture. Both respondents have caused statements and representa
tions concerning the curative and remedial quality of "Biotone" 
to be made over radio broadcasts. Certain advertising matter used 
b:y said respondr,nts in making said representations, and certain 
statements made or caused to be made by said respondents over radio 
stations are set out herein, as illustrative of said representations, but 
are not all-inclusive. Such advertisements and statements are as 
follows: 

:BtOTONE-THE :NATURAL SOLUTION FOR YOUR HEALTH PROBLE:\l. 

The average family is not getting the elements from its food supply neces
sary to maintain no1·mal chemical balance. 

l\Iost common ailmeuts have their origin in the digestive system. 
Because of the natural healing qualities of BIOTONE and its normalizing 

a.ud alkalizing effects, it has proven a most remarkable corrective for many 
or the more serious stomach and intestinal disor·ders. 

It helps to neutralize acids, combat and eliminate toxins, the building of 
8011nd, healthy tissues, and the promotion of vigorous, normal body functions. 

Especially helpful in malnutrition, loss of appetite, lack of energy, languid
ness and depleted vitality. 

BIOTONE g!'ts results even when all other methods have failed. 
The basic causes of most ailments are Acidity, Toxemia, and lack of the 

;s~t:>ntial el!'ments which the body must have. BIOTONE corrects all those 
0111ldations of illness, by neutrallzlng acids and toxins and supplying the body 

'1\>lth these vital elements. 
It Your bloodstream and the vital fluids of the body are normally alkaline 

~ou cannot kee!l from enioyin~: health and ,·itality. But the big trouble is, 

11 
lat our modern methods of eating devitalized, demineralized and refined foods 
ellrives us of the essential elements to maintain a normal chemical balance. 
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The lack of even one or two of these important substances may result ID 
serious physical and mental disturbances. The absence of several of tbein 
may bring about a complication of said symptoms. 

Sour stomach, gastritis, internal ulcers, high blood pressure, rheumatism. 
arthritis, eczema aud many others are the result of chemical deficiencies. .All 
acid condition proves the lack of sodium, magnesium and cblorin. A toxic con· 
dition proves the lack of sufficient sulphur, potassium, iodin, iron, manganese, 
phosphorus and similar elements. We urge the use of BIOTONE as the real 
and quick solution to these deficiency disorders. 

By the use of advertisements in newspapers, pamphlets, testi
monials, and over the radio, both respondents represent that : 

1. Biotone is the natural solution for an health problems. 
2. The average individual is not getting the elements from his food supply to 

maintain a normal chemical balance in the body, and that Biotone supplieS 
these elements. 

3. The most common ailments have their origin in the digestive system, and 
that Biotone bas healing qualities that correct serious stomach and intesU· 
nal disorders. 

4. Biotone aids nature in its natural cleansing, building and normalizing 
processes of the body and helps to neutralize acids in the body, and combat 
and eliminate toxins, and aids in building healthy tissues and the promotion 
of vigorous healthy body functions. 

5. Biotone is a helpful remedy for malnutrition, loss of appetite, lack of 
energy, languidness, depleted vitality, ulcers of the stomach, liver trouble, 
prostatitis, eczema, high blood pressure, acidity, toxemia, sour stomach, gas· 
tritls and rheumatism. 

PAR. 4. Representations made by said respondents with respect 
to the curative and remedial qualities of Biotone when used, are 
grossly exaggerated, false, misleading, and untrue. In truth and 
in fact Biotone is not a natural solution for all health problems, and 
it is not true that the average individual is not getting the elements 
from his food supply necessary to maintain normal chemical balance 
in the body. In truth and in fact the most common ailments do not 
have their origin in the digestive system, and Biotone does not hav-e 
healing qualities of such a character as to correct serio.us stomach 
and intestinal disorders. Biotone does not aid nature in its natural 
cleansing, building and normalizing processes of the body, and ~t 
does not help to neutralize acids in the body, or to combat and eliml· 
nate toxins. Biotone does not aid in the building of healthy tissn~5 

or in the promotion of vigorous healthy body functions. Biotone 19 

not a helpful remedy for malnutrition, loss of appetite, lack of 
energy, languidness, depleted vitality, ulcers of the stomach, Ji•er 
trouble, prostatitis, eczema, high blood pressure, acidity, toxe~uia, 
sour stomach, gastritis, and rheumatism. 

PAR. 5. Each and all of the false and misleading statements and 
representations, made by both respondents, as hereinabove set forth, 
in their advertising in newspapers, magazines, pamphlets, and other 
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advertising literature, in offering for sale and selling Biotone, had 
and now has the tendency and capacity to mislead and deceive a 
large portion of the purchasing public into the erroneous belief that 
all of said representations are true. Further, as a direct consequence 
of the stated misleading, mistaken, and erroneous beliefs, induced by 
advertisements and statements of both respondents, as hereinabove 
enumerated, a number of the purchasing public purchased a substan
tial volume of respondents' product with a result that trade has been 
Unfairly diverted to respondents :from individuals, firms, and cor
Porations likewise engaged in the business of selling medicinal prep
arations, who truthfully advertise their products. As a result there
of, substantial injury has been done and is being done by both 
respondents to competition in commerce, among and between the 
l>arious States of the United States and in the District of Columbia. 

PAR. 6. The above and foregoing acts, practices, and representa
tions of the respondents have been, and are, all to the prejudice of 
the public and respondents' competitors, as aforesaid, and are U:Q.fair 
ll'lethods of competition within the intent and meaning of Section 5 
of an Act of Congress, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
ll'lission, to define its powers and duties, and for other purposes," 
~he Federal Trade Commission, on October 26, 1936, issued and served 
Its complaint in this proceeding upon Biotone Laboratories, Inc., a 
corporation, and Rocky Mountain Laboratories, Inc., a corporation, 
charging them with the use of unfair methods of competition in 
Commerce in violation of the provisions of said act. After the issu
ance of the complaint and the filing of respondents' answers thereto, 
testimony and other evidence in support of the allegations of the 
co~plaint were introduced by George Foulkes, attorney for the Com
ll1Ission, and in opposition to the allegations of the complaint by 
~ames ·w. Fitches, who appeared on behalf of both respondents, 
efore Charles P. Vicini and Robert S. Hall, examiners of the Com· 

lnission theretofore duly designated by it, and said testimony and 
Other evidence was duly recorded and filed in the office of the Com
~ission. The chief counsel filed a motion to amend the complaint 
th conform to the proof contained in the record by deleting from 
. e ~omplaint Diotone Laboratories, Inc., as respondent, and inserting 
In heu thereof James W. Fitches, an individual, as respondent, and 
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it appearing that the respondents had due notice of the pendency of 
said motion, the motion of the chief counsel was granted. Thereafter 
the proceeding came on for final hearing before the Commission on 
said complaint and answer thereto, testimony and other evidence 
and brief in support of the amended complaint, respondents not 
having filed briefs, and having not requested oral arguments herein; 
and the Commission having duly considered the same and being 
now fully ad vised in the premises, finds that this proceeding is in 
the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAOnAPH 1. The respondent Rocky Mountain Laboratories, Inc., 
is a corporation existing and doing business under the laws of the 
State of Utah with its office located at 18 ·west Second South Street, 
Salt Lake City, Utah. 

In the year 1936 respondent Rocky Mountain Laboratories, Inc., 
became inactive, and respondent James ,V. Fitches became trustee of 
the corporate property. 

Respondent James \V. Fitches, also of Salt Lake City, Utah, was 
president and general manager of respondent Rocky Mountain Lab· 
oratories, Inc., during the time of its corporate activity, and con
trolled, managed, and directed the business activities, sales policies, 
and transactions of the respond£>nt Rocky Mountain Laboratories, 
Inc., and used said corporation as an instrumentality and agency to 
accomplish such things as he proposed and planned. 

There is a possibility that respondent James ,V. Fitches may again 
organize respondent Rocky Mountain Laboratories, Inc., for the 
purpose of resuming sales of its principal commodity, "Biotone." 
Respondent James W. Fitches now holds title to the said product 
"Biotone" as trustee of respondent Rocky Mountain Laboratories, InC· 

Respondent Rocky :Mountain Laboratories, Inc., and respondent 
James 1V. Fitches ha,·e for some time last past been engaged in the 
business of manufacturing, distributing, and selling in commerce a. 
pharmaceutical preparation designated as "Diotone." 

PAn. 2. The respondents caused the medicine designated "Biotone," 
when sold, to be transported from their principal office and place of 
business in the State of Utah to pnrchasers thereof located at various 
points in States of the Unih•d States other than the State fronl 
which said shipments were made. 

Respondents have maintained a course of trade in commerce in 
said preparation, manufactured, distributed, and sold by them be· 
twt>en and among the variou<; States of the United States and in the 
District of Columbia. 
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PAR. 3. In the operation of their business, respondents have been 
in substantial competition with other corporations and with indi
"Viduals and firms likewise engaged in the business of manufacturing, 
distributing, and selling other preparations and treatments for the 
same ailments for which the respondents represent "Biotone" to be 
a remedy, in commerce among and between the various States of the 
United States and in the District of Columbia. 

Respondent Rocky Mountain Laboratories, Inc., and respondent 
JamC's ,V. Fitches caused advertisements descriptive of said prepara
tion to be inserted in newspapers and magazines of general circula
tion throughout the United States, and have printed and circulated 
throughout the various States, to customers and prospective cus
totners, similar advertising folders and literature. 

The respondents have also caused statements and representations 
concerning the curative and remedial quality of "Biotone" to be made 
over radio broadcasts. 

Certain advertising matter used by the respondents in making the 
aforementioned representations, and certain statements made or 
caused to be made by respondents onr radio broadcasts are as follows: 

lHOTONE-TflE NATURAL SOLUTION FOR YOUR HEALTH PROBLEl\L 
The m·erage family Is not getting the elements from its food supply necessary 

to maintain normal chemical balance. 
Most common ailments liaYe their ot·igin in tbe digestive system. 
nf'cau;;e of the natural healing qualities of BIOTONE and its normalizing 

and alkalizing effects, it has proven a most remarkable corrective for many 
of the more serious stomach and Intestinal disorders. 

It helps to neutralize acids, combat and eliminate toxins, the building of 
sound healthy tissues, and the promotion of vigorous, normal body functions. 

Especially helpful in malnutrition, loss of appetite, lack of energy, languid~ 
ness and depleted vitality. 

BIOTONE gets results even when all other methods have failed. 
The basic causes of most ailments are Acidity, Toxemia, and lack of the 

;ssential elements which the body must have. BIOTONE corrects all those 
boundations of illness, by neutralizing acids and toxins and supplying the 

Ody With these vital elements. 
It Your bloodstream and the vital fluids of the body are normally alkaline 

l·o 
th u cannot keep from enjoying health and vitality. But the big trouble Is, 
f at our modern methods of eating devitalized, demineralized and refined 

loods deprives us of the essential elenwnts to maintain a normal chemical 
•Ilia r nee. The lack of even one or two of these Important substances may 
t~8111t In ~>erions physical and mental fli~turbanc£>s. The ab;;ence of ~;;everal of 

ern may bring about a complication of said 11ymptoms. 

111 
Sonr stomach, gastritis, Internal ule£>rs, high blood pressure, rl1eumatism, 

n. ·~britts, I.'Czema, and many others are the result of chemical deficiencies. An 
n(J(' d Condition pro¥es the lack of sodium, magnesium and chlorln. A toxic 
' lld"t• n 1 ton pro\"es the lack of sufficiPnt sulphur, potassium, Iodin, Iron, manga-

I"S(> "l h 
tl" ' .. Josp orus and similar elem£>nts. \Ve urge the U!'!e of BIOTO~E ns the 

81 &nd quick solution to these deficiency disorders. 
160451"'-39-vos:.. 26---65 
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By use o£ advertisements in newspapers, pamphlets, testimonials, 
and over the radio, both respondents represent that: 

1. Biotone is the natural solution for all health problems. 
2. The average individual is not getting the elPments from his food liUPJllY 

to maintain a chemical balance in the body, and that Biotone sull!Jlie::; thes~: 

elements. 
3. The most common ailments have their origin in the digPstive system. 

and that Biotone has healing qualities that correct serious stomach anli 
Jntestlnal disorders. 

4. Biotone aids nature in its natural cleansing, building and normalizing 
processes of the body and helps to neutralize acids in the body, and comb1tt 
and eliminate toxins, and aids in building healthy tissues and the promotion 
of vigorous healthy body functions. 

5. Biotone is a helpful remedy for malnutrition, loss of a11pet1te, lack of energy. 
languidness, depleted vitality, ulcers of the stomach, liver trouble, prostatitis, 
eczema, high blood pressure, acidity, toxemia, sour stomach, gastritis, and 
rheumatism. 

An analysis of the commodity "Biotone" shows that it is made up 
as follows: 

Silica ( Si02) --------------------------- 317.0 parts per million 
Calcium ( Ca) -------------------------- 125. 0 " " 
Magnesium (1\Ig)---------------------- 1G5. 0 " " " 
Sodium (Na>--------------------------- 34.0 " " 
Potassium (K>------------------------- 55.0 " 
Phosphorus (P205) -------------------- 5. 0 " 
Chlorides (Cl) ------------------------- 122. 0 " ·" 
Sulphur ( S) --------------------------- 373~. 0 
Iron (Fe)------------------------------ 5153. 0 
Alumina (AI)-------------------------- 228.0 '' 
l\Ianganese ( l\In) ----------------------- 5. 0 " 
Notrogen (N>-------------------------- 64.0 
Carbon (C)---------------------------- 974. 0 
Iodine (I>----------------------------- Trace 

" 

" 

.. 

" 

" 

PAR. 4. The foregoing representations made by respondents with 
respect to the curative and remedial quality of "Biotone" when used 
are grossly exaggerated, false, misleading, and untrue. 

In truth and in fact the normal average American food supplY 
furnishes enough chemica} substances to keep the body normnl, 
and it is not necessary to supplement the diet by taking internallY 
any medicine. "Biotone" is not a helpful remedy in cases of m~l
nutrition, high blood pressure, ulcers of the stomach, prostatitiS, 
rheumatism, gastritis, and eczema. The aforesaid conditions and 
ailments are generally caused by or directly associated with serious 
systemic or metabolic disorders and do not respond to treatm_ent~ 
containing ingredients similar in their properties to those cont:une 
in respondents' preparation. Said preparation is not a helpful 
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remedy in cases of loss of appetite, or in cases of lack of energy. 
Said preparation is not of any value in cases of liver trouble, acidity, 
sour stomach, and toxemia. In the treatment of such cases a diag
nosis is necessary and no medicine such as respondents' compound 
could be applied in all cases. 

The most common ailments do not have their origin in the diges
tive system, and respondents' preparation does not have healing 
quality of such a character as to correct serious stomach and intestinal 
disorders. 

Respondents' preparation does not aid nature in its natural cleans
ing, building, and normalizing processes of the bod)·, and it does 
not help to neutralize acids in the body or to combat and eliminate 
toxins. 

"Nat ural cleansing, building, and normalizing processes of the 
body" mean the normal processes of eating, digesting, assimilating, 
and eliminating food material maintaining it by normal adequate 
intake of food, and the average individual does not need the aid of 
any medicine, chemical, or chemical compound for the cleansing, 
building up, or for the so-called normalizing processes to take place. 

The great majority of the common ailments of humanity are not 
traceable to unbalanced body chemistry, resulting in acidity, tox
e.rnia, or mineral deficiency. 

From the expert testimony adduced at the hearings, it is found 
that the ingredients of respondents' preparation are present in such 
~.mall quantities as to be considered totally ineffective. Many of the 
lngredients present in the preparation are in no higher concentration 
,than may be found in ordinary drinking water. Even if the system is 
deficient in some element or necessary ingredients, the amount of 
said element or ingredient in respondents' preparation is so minute 
n.s to render it ineffectual in supplying the deficiency. The only 
illgnificant ingredients in respondents' preparation are iron and 
alutninum. The physiological effects of such quantities of aluminum 
~s are contained in the preparation are negligible. The amount of 
~ron that is contained in three teaspoonsful of the preparation, which 
~s the prescribed dose per day, is equivalent to about one grain of 
lron per day. In certain deficiency diseases, varying dosages of iron 
tnay be prescribed . 
. PAn. 5. The abm·e fabe and misleading statements and representa
~lons, made by respondents, as above set forth, in their advertising 
111 newspapers, magazines, pamphlets, and other advertising litera
t~re, in offering for sale and selling "Biotone," had and now have 
t fe tendency and capacity to mislead and deceive a large portion 
0 the purchasing public into the erroneous beliefs that all the said 
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representations are true and that said preparation possesses sub· 
stantial therapeutic value. 

As a direct consequence of the stated mistaken and erroneous 
beliefs as hereinbefore enumerated, a number of the purchasing pub· 
lie purchased a substantial volume of respondents' product, with the 
result that trade has been unfairly diverted to respondents from 
individuals, firms, and corporations likewise engaged in the busines~ 
c:.f selling other preparations designed and intended for similar usag~, 
who truthfully advertise the efficacy of their products. As a result 
thereof, substantial injury has been done, and is being done, by 
respondents to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of respondents Rocky Mountain 
Laboratories, Inc., a corporation, and James ,V, Fitches, an individual, 
are to the prejudice of the public and of respondents' competitors, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Comn1is· 
sion upon the amended complaint of the Commission, the answer of 
respondents, testimony and other evidence taken before Charles p. 
Vicini and Robert S. Hall, examiners of the Commission, theretofore 
duly designated by it, in support of the allegations of the complaint 
and in opposition thereto, and brief in support of the complaint, re· 
spondents having filed no brief and having not requested oral argll· 
ment, and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisioll5 

of an Act of Congress approved September 26, 1914, entitled "An _A.ct 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

It is ordered, That the respondents Rocky Mountain LaboratorieS, 
Inc., a corporation, and James W. Fitches, an individual, their officerS, 
representatives, agents, and employees1 in connection with the offer· 
ing for sale, sale, and distribution of a pharmaceutical product no"' 
known as "lliotone" or any product containing the same or substa.Ild 
tially the same ingredients, and possessing similar properties, s~l 
under that name or any name, in interstate commerce or in the Distrtct 
of Columbia, do forthwith cease and desist from representing: 
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1. That said preparation is the natural solution for all health prob
lems. 

2. That the average individual is not getting the elements from his 
food supply necessary to maintain a normal chemical balance of the 
body, and that "Biotone" supplies these elements. 

3. That the most common ailments have their origin in the digestive 
system, and that said preparation has any healing qualities that cor
rect stomach and intestinal disorders. 

4. That said preparation aids nature in its natural cleansing, build
Ulg, and normalizing processes of the body, helps to neutralize acids 
in the body, combats and eliminates toxins from the body, or aids in 
building healthy tissues and the promotion of vigorous, healthy body 
functions. 

5. That said preparation has any beneficial value whatsoever for 
the treatment of malnutrition, loss of appetite, lack of energy, languid
ness, depleted vitality, ulcers of the stomach, liver trouble, prostatitis, 
eczema, high blood pressure, acidity, toxemia, sour stomach, gastritis, 
and rheumatism, or similar diseases, ailments or conditions. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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IN THE .:\{A1'1."ER OF 

IRA "\V. MINTER AND CLAYTO:N A. MINTER, INDIVIDU
ALLY, AND TRADING AS MINTER BROTHERS AND 
DOUGLASS CANDY COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO!'f 
OF SEC. I> OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Dorl•ct 3138. Complaint, Jlay 28, 193"1-Decision, Mar. 30, 1938 

Where a firm engaged in manufacture and sale of candy, including so-called 
"break and take," "draw," or "deal" merchandise, composed, among others, 
of (a) assortments of marbles, candy bars, fudge squares and 216-hole 
punchboards, concealed within various boles of which boards Raid marbleS, 
in accordance with color thereof as disclosed by chance punches at a pennY 
each, and with advisory legend on said boards di>lplayed, entitled purchaser 
to marble without charge, to marble only, to marble and bar of candy, or to 
marble and fudge square, and (b) assortments of 200 penny pieces o! 
chocolate-covered candy of uniform size and shape, !'nclosed, conc!'aled 
brown or chocolate centers of some of which, as disttngntsh~>d from whlt8 

centers of majority, entitled chance purchasf'r, without fnrther chnrge, to 
-one of cream bars therewith, while chance pnrclJH~<'r of one of still smaller 
numbers ot pink squares was similarly l'ntitled to one ot candy hnrs iu
cluded, with purchaser of last piece similarly entitled, without further 
charge, to assortment's small package of candy-

Sold said assortments to dealers knowingly so assemhled and pnckt'd thnt tbPY 
could be displayed and us<'d by retailers for distribution to pnrchnsing 
public by lot or chance without alteration or rearran~ement, In competition 
with many manufacturers who do not make and sell snell "brenk and take,'' 
"draw," or "deal" assortments, but only "straight" merchandise, sales ot 
which have materially decreased whenever and wherever said other good~ 
have appeared in their markets, due to latter's gambling or lottery feature, 
and in competition with many who regard sale and di;;;tributlon of sncb 
lottery candy as morally bad and as t~>aehlng and l'neomnging j!amblinl! 
among children, substantial purchasers and consumers of such candy, 11.11d 
as injurious to the candy industry, and therefore refuse to s!'ll candY ~0 

packed that it can be resold to public by lot or chance; 
With result ot placing in hands of retail merchants who purchase, from th~'~! 

and from others employing same methods, snch "br<'nk and take," "dra«• 
or "deal" goods as more salable in view of consnmer prrferpnce tlwrefot 
because of gambling feature connf'cted with sales thereof, ll]('!llls of violntW!C 
the laws of the several States in sale of such cnndy by lot or chance ant~ 
operation thereby ot a lottery, gambling de,·lce, or gift enterprls<', and 0 

putting to a comp<'titive disadvantage nforf'said compPtltors, anrl with e!· 
feet of diverting thereby unfairly trade from said comp<'titors to th!'msel\'<'s 
and others using similar methods: 

Jleld, That such acts and practices w~>re to the injury fll\(1 pre.lnlliee of tll6 
public and competitors and constituted unfair methot!H of competition. 
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Before Mr. Jfiles J. Furnas and M.r. John L. Ho1'11or, trial exam
Iners. 

Mr. llenry 0. Lard,· nnd /1/r. P. 0. J(olin.~ki for the Commission . 
. lh·. Danid II. Kinley, of Philadelphia, Pa., for respondents. 

Cor.rPLAINT 

Pursuant to the provisions of an Act of Congress, approved 
September 2G, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur
poses," the Federal Trade Commission, having reason to believe 
that Ira ,Y. Minter and Clayton A. Minter, individually and as co
Partners doing business under the firm names and styles of Minter 
Brothers and Douglass Candy Company, hereinafter referred to as 
tespondents, have been and are using unfair methods of competition 
in commerce, as "commerce'' is defined in said act of Congress, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. The respondents, Ira ,V. Minter and Clayton A. 
Minter, are individuals and are doing business as copartners under 
the. firm names and styles of Minton llrothers and Douglass Candy 
Company, nnd have their principal office and place of business located 
at 3917 Lam·uster Avenue, in the city of Philadelphia, State of 
Penns_ylvanin. Hespondents are now, and for several years last past 
have been, engaged in the manufacture of candies and in the sale 
and distribution thereof to wholesale and retail dealers located at 
Points in the various States of the United States. Respondents cause 
and have caused their said candy when sold to be transported from 
their principal place of business in Philadelphia, Pa., to purchasers 
thereof in the State of Pennsyh'ania and in other States of the 
United States nt their respective points of location. There is now, 
and has been for several years last past, a course of trade and com
lllet·cc by said respondents in such candy between and among the ,, . 
anous States of the United States. In the course and conduct uf 

Said business, respondents are in competition with other partnerships 
U~d with corporations and individuals engaged in the manufacture 
0 

(·andy und in the sale and distribution thereof in commerce between 
Unl{ urnong the various States of the United States . 
• l)AR. 2. In the course and conduct of their business, as described 
~n. })Ul·agruph 1 hereof, respondents sell and have sold to wholesale 
·lnl{ .1 retaJ dealers nssortments of candy so packed and assembled 
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as to involve, or which are designed to or may involve, the use of a 
lottery scheme when sold and distributed to the ultimate consumers 
thereof. 

(a) One of said assortments is composed of a number of candy 
balls, a number of marbles, a number of candy bars, and four pack· 
ages of candy. The said candy balls and marbles are concealed in 
a device commonly known as a "punchboard." The punchboard 
has a number of holes containing marbles and candy balls. The 
holes are clearly indicated, but the contents thereof are effectively 
concealed by a piece of paper which is pasted over the said board. 
The area on the board occupied by the said holes is divided into four 
sections. The marbles and candy balls are effectively concealed 
from purchasers and prospective purchasers until a selection has been 
made and the particular marble or candy ball separated from the 
board. The board has legends stating that sales are 1 cent each, 
and that the purchaser obtaining a marble receives only that par· 
ticular marble for his money; that a purchaser obtaining a white 
candy ball receives another punch or selection free; that a pur· 
chaser obtaining a black candy ball receives, without additional 
charge, one of the candy bars contained in said assortment; and that 
the purchaser of the last punch in each section receives one of the 
packages of candy contained in said assortment. The fact as to 
whether a purchaser receives one of the marbles, one of the candY 
balls free with the privilege of making another selection, one of 
the candy balls and a bar of candy, or a package of candy, for the 
price of 1 cent, is thus determined wholly by lot or chance. 

(b) Another assortment manufactured and distributed by re· 
spondents is composed of a number of pieces of chocolate covered 
candy of uniform size and shape, together with a number of larger 
pieces of candy and a package of candy, which larger pieces of 
candy and package of candy are to be given as prizes to purchasers 
of said chocolate covered candies of uniform size and shape in the 
following manner: The majority of the said chocolate covered 
candies contained in said assortment have centers of the same color, 
but a small number of said chocolate covered candies have centers 
of a different color. Said pieces of candy of uniform size and shape 
retail at the price of 1 cent each, but the purchasers who procure 
one of the said pieces of candy having a center of a different colol' 
than the majority of said candies are entitled to receive and are to 
be given free of charge one of the said larger pieces of candy here· 
tofore referred to. The purchaser of the last piece of chocolate 
covered candy of uniform size and shape in said assortment is en· 
titled to receive and is to be given free of charge the package of 
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candy heretofore referred to. The color of the center of said pieces 
of candy of uniform size and shape is effectively concealed from 
purchasers and prospective purchasers until a selection has been 
made and the piece of candy selected broken open. The aforesaid 
purchasers of said candies who procure a piece of candy having a 
eenter colored differently from the majority, and the purchaser of 
the last piece of candy in said assortment, thus procure the larger 
pieces of candy and the package of candy wholly by lot or chance. 

Respondents manufacture, sell, and distribute numerous assort
ments involving the features of the above described sales plans, but 
v-arying in detail. 

PAR. 3. The wholesale dealers to whom respondents sell their as
sortments resell and have resold said assortments to retail dealers, 
and said retail dealers and the retail dealers to whom respondents 
sell and have sold direct expose said assortments for sale and sell 
the same to the purchasing public in accordance with the aforesaid 
sales plans. Respondents thus supply to and place in the hands of 
()thers the means of conducting lotteries in the sale of their products 
in accordance 'vith the sales plans hereinabove set forth; and said 
sales plans have the capacity and tendency of inducing purchasers 
thereof to purchase respondents' said products in preference to 
~andy offered for sale and sold by their competitors. 

PAR. 4. The sale of candy to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance to pro
~ure (a) candy balls, marbles, candy bars, or a package of candy, 
and (b) larger pieces of candy, or a package of candy. The use by 
respondents of said methods in the sale of candy, and the sale of candy 
by and through the use thereof and by the aid of said methods, is a 
:Practice of the sort which the common law and criminal statutes have 
l?ng deemed contrary to public policy, and is contrary to an estab
hshed public policy of the Government of the United States. The use 
by respondents of said methods has the tendency unduly to hinder 
~on1petition or create monopoly in this, to wit: that the use thereof 
has the tendency and capacity to exclude from the candy trade com
~etitors who do not adopt and use the same methods or equivalent or 
Similar methods involving the same or equivalent or similar elements 
()f chance or lottery sclwmes. 1\Iany persons, firms, and corporations 
'"ho make and sell candy in competition with respondents, as above 
alleged, are unwilling to offer for sale or sell candy so packed and 
assembled as above alleged, or otherwise arranged and packed for sale 
to the purchasing public so as to involve a game of chance, and such 
~ompetitors refrain therefrom. 
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PAR. 5. l\Iany dealers in and ultimate purchasers of candy are at
tracted by respondents' said methods and mannet· of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondents in preference to candy 
offered for sale and sold by said competitors of respondents who do not 
use the same or equivalent methods. The use of said methods by 
respondents has the tendency and capaeity, beeunse of said game of 
chance, to divert to respondents trade and custom from their said com
petitors who d.o not use the same or equivalent methods; to exclude 
from said candy trade all competitors who are unwilling to and who 
<lo not use the same or equivalent methods because the same are unlaw
ful; to lessen competition in said candy trnde, and to tend to create !\ 
monopoly of said candy trade in respondents and such other distribu
tors of candy as use the same or equivalent methods; and to deprive the 
purchasing public of the benefit of free competition in said candy 
trade. The use of said methods by respondents has the tendency and 
capacity to eliminate from said candy trade all actual competitors, ~tnd 
to exclude therefrom all potential competitors who do not adopt aud 
use said methods or equivalent methods. 

PAR. 6. The aforementioned methods, acts and practices of respond
ents are all to the prejudice of the public and of respondents' competi· 
tors, as hereinabove alleged. Said methods, acts and practices consti· 
tute unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, approved SE>ptember 26, 
1914, entitled •'An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Aet to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on May 28, 1937, issued and served 
its complaint upon the respondents, Ira ,V, Minter and Clayton 
A. Minter, individually, and doing business under the firm names and 
styles of :\linter Brothers and Douglass Candy Company, charging' 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. .After the issuance of !'aid 
complaint and the filing of respondents' answer thereto, testimonY 
and other evidence in support of the allegations of said complaint 
were introduced by Henry C. Lank, attorney for the Commission, 
and in opposition thereto by David II. Kinley, attonu'y for the re
spondents, before .:\Iiles J. Furnas and John L. IIomor, examiners of 
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the Commission theretofore duly designated by it. The said testi
lllony and other evidence were duly re{)orded and filed in the office 
of the Commission. Thereafter this proceeding regularly came on 
for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, and briefs in support 
of the compla.int and in opposition thereto (oral ar_6"1.lment not hav
ing been requested), and the Commir:;sion having duly considered the 
lllatter and being now fully addsed in the premises, finds that this 
proceeding is in the interest of the public and makes this jts findings 
as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PAR.\GlUPH 1. The respondents are individuals doing business 
nnder the firm names and styles of :Minter Brothers und Doughtss 
Candy Company, with their principal offices and place of business 
located in the city of Philadelphia, State of Pennsylvania. Re
spondents are now, and for several years last past have been, en'gaged 
in the manufacture of candies and in the sale and distribution 
thereof to dealers located in States in the eastern part of the United 
States, including, among others, the New England Statt>s, States bor
dering on the State of Pennsylvania, aml States as far south as North 
Carolina. Respondents cause, and have caused, their products when 
so sold to be transported from their principal place of business in 
the cHy of Philadelphia, State of Pennsylvania, to purchasers 
thereof in the State of Pennsylvania, and in other States of the 
United Stntes as above mentioned, at their respective places of 
business. There is now, and has been for several years last past, a 
cours~ of trade and commerce by said respondents in such candy 
between and among the various States of the United States. In 
~o earrying on said business, respondents are, and have been, engaged 
ln active competition with other partnerships and other individuals 
and with corporations engaged in the manufacture of candy and in 
the sale and distribution thereof in commt>rce between and among 
the various States of the United States. The approximate annual 
~'olume of sales of the respondents to wholesale dealers and jobbers 
ls $1,300,000, and the approximate total annual volume of sales to 
retail dealers is $GOO,OOO . 
• PAR. 2. In the course and conduct of their business, as described 
Jn paragraph 1 above, the re~pondents haw sold in commerce be
twe('n and among the States of the United States various assortments 
of eandy so packed and assembled as to involve the use of a lottery 
Scheme when sold und distributed to the consumers thereof. The 
Said assortments were described by one of the respondents called as 
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a witness at the instance of the Commission, and certain of said 
assortments are hereinafter described for the purpose of showing 
the methods used by the respondents, but these descriptions do not 
include all of the assortments or the details of the several sales 
plans which the respondents have been or are using in the distribu· 
tion of candy by lot or chance. 

(a) One of said assortments is composed of a number of marbles, 
a number of candy bars and a number of fudge squares. The said 
marbles are concealed in a device commonly known as a punch· 
board. The punchboard has 216 holes in which the said marbles are 
concealed. The locations of the holes are clearly indicated, but the 
color of the marbles is effectively concealed by a piece of paper 
which is pasted over said board. Sales are 1 cent each and a pur
chaser punches one of the holes so as to separate the marble from 
the board. The board has legends advising purchasers and pro· 
spective purchasers that· the purchaser obtaining a marble of a. 
particular color receives the same free of charge, that a purchaser 
obtaining a marble of a different but specified color receives only 
the marble for the price of 1 cent, that the purchaser obtaining a 
marble of a different but specified color receives the marble and a. 
bar of candy for the price of 1 cent, that the purchaser obtaining a. 
marble of a different but specified color obtains the marble and a 
fudge square for the price of 1 cent. The fact as to whether a pur· 
chaser receives one of the marbles free or pays 1 cent therefor, or 
receives a marble and a candy bar or a marble and a fudge square for 
the price of 1 cent is thus determined wholly by lot or chance. 

(b) Another assortment manufactured and distributed by re· 
spondents is composed of 200 pieces of chocolate-covered candy of 
uniform size and shape, together with 48 larger pieces of candY 
known as cream squares and 16larger pieces of candy known as candY 
bars and a small package of candy, which larger pieces of candy and 
small package of candy are distributed as prizes to purchasers of 
said candy in the following manner: 130 of the said chocolate-covered 
candies contained in said assortment have white centers, 48 of the 
said chocolate-covered candies have brown or chocolate centers and 
16 of the said chocolate-covered candies have pink centers. Said 
pieces of candy of uniform size and shape retail at the price of 1 
cent each, but the purchasers who procure one of the said pieces of 
candy having a brown or chocolate center are entitled to recei-ve, 
and are to be given free of charge, one of the said cream squares, and 
the purchasers who procure one of the said pieces of candy having tl 

pink center are entitled to receive, and are to be given free of charge, 
one of the said candy bars. The purchaser of the last piece of choc· 
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olate-covered candy of uniform size and shape is entitled to receiver 
and is to be given free of charge, the small package of candy here
tofore referred to. The color of the center of said pieces of candy 
of uniform size and shape is effectively concealed from purchasers 
and prospective purchasers until a selection has been made and the 
piece of candy selected broken open. The aforesaid purchasers of 
said candy who procure a piece of candy having a center colored 
differently fron1 the majority pieces of candy thus procure the larger 
pieces or bars of candy wholly by lot or chance. 

PAR. 3. Candy assortments involving the lottery or chance fea· 
tures, as described in paragraph 2 above, are generally referred to in 
the candy trade or industry as "break and take," "draw," or "deal" 
assortments. Assortments of candy without any lottery or chance 
feature in connection with their resale to the public are generally 
referred to in the candy trade or industry as "straight" merchandise. 
'I'hese terms will be used hereafter in these findings to distinguish 
the various types of assortments. 

PAR. 4. The dealers to whom respondents sell their assortments 
resell the same to the public or to other dealers and said assortments 
are displayed for sale to the public as packed by the respondents 
an<} sold to the public in accordance with the above described sales 
Plans. 

PAR. 5. All sales made by respondents to dealers are absolute sales 
and respondents retain no control over said assortments after they 
are delivered to their customers. The assortments are assembled 
and packed in such manner that they are and have been used and 
may be used by retail dealers for distribution to the purchasing 
Public by lot or chance without alteration or rearrangement. 

In the sale and distribution of the assortments of candy herein
before described, respondents have 1..-nowledge that the said assort· 
lhents are to be resold to the purchasing public by retail dealers by 
lot or chance, and respondents pack such candy in the way and man
ner described so that without alteration, addition thereto, or rear
rangement thereof it will be and may be resold to the public by lot 
or chance by said retail dealers. Such packing and distribution are 
contrary to public policy. 

PAn. G. There nre in the United States many manufacturers of 
candy who do not manufacture and sell "break and take" "draw'' 
0 "d ' ' dt; _eal" assortments of candy and who sell their "straight" me.rchan-
'' lse 1n interstate commerce in competition with the "break and take," 
draw," or "deal'' assortment candy, and manufacturers of straight 

merchandise haYe noted a marked decrease in the sales of their 
Products wh£>never or wherewr the "br£>nk and take," "draw," or 
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"deal" assortments have appeared in their markets. This decrease in 
the sale of "straight" merchandise is due to the gambling on lottery 
feature connected with the "break and take," "draw," or "deal" candy. 

Consumers prefer to purchase the "break and take," "draw," or 
"deal" candy because of the gambling feature connected with its 
sales. The sale and distribution of "break and take," "draw," or 
"deal" assortments of candy or of candy which has connected with its 
sale to the public the means or opportunity of obtaining a prize or 
becoming a winner by lot or chance teaches and encourages gambling 
among children, who comprise a substantial number of the pur
chasers and consumers of this type of candy. 

PAR. 7. The sale and distribution of candy by the methods 
described herein is the sale and distribution of candy by lot or chance 
and constitutes a lottery, gambling device, or gift enterprise. Many 
competitors regard such sale and distribution as morally bad and as 
encouraging gambling, especially among children, and injurious to 
the candy industry. The sale and distribution by respondent of such 
assortments of candy supplies to and places in the hands of retail 
merchants a means of violating the laws of the several States. Be
cause of these reasons some competitors of respondents refuse to sell 
candy so packed that it can be resold to the public by lot or chance. 
These competitors are thereby put to a competitive disadvantage. 
The retailers, finding that they can dispose of more candy by the 
"break and take," "draw," or "deal" method, buy from respondents 
and others employing the same methods of sale and thereby trade 
is unfairly diverted from said competitors to respondents and others 
using similar methods. 

CONCLUSION 

The aforesaid acts and practices of the respondents, Ira \V. Minter 
and Clayton A. Minter, individually and doing business under the 
firm names and styles of Minter Brothers and Douglass Candy Corn· 
pany, are to the injury and prejudice of the public and of respond· 
ents' competitors and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 2G, 1!>14, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Corn· 
mission upon the complaint of the Commission, the answer of re· 
spondents, testimony and other evidence taken before Miles J. Furnns 
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and John L. Hornor, examiners of the Commission theretofore duly 
de8ignated by it, in support of the allegations of said complaint 
and in opposition thereto, briefs filed herein by Henry C. Lank, 
counsel for the Commission, and by David II. Kinll'y, counsel for 
the respondPnts (oral argument not having been requested), and 
the Commission having made its findings as to the facts and its 
conclusion that said respondents ha\·e violated the provisions of an 
Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Frderal Trade Commission, to define its powers and duties, 
and for other purposes." 

It i,s orde1'ed, That tlw rrspondents, Ira ,V. l\Iinter and Clayton A. 
Minter individually, and doing business under the firm names and 
styles of l\Iinter Brothers and Douglass Candy Company, or under 
any othPr firm names and styles, their agents, representatives, and 
employees, in connection with the offering for sale, sale and dis
tribution in intHstate commerce, and in the District of Columbia, of 
candy, do forthwith cease and dl:'sist from: 

1. Selling and distributing candy so packed and assl:'mbled that 
sniPs of such camly to the gPnl:'ral public are to be made or may be 
hladp hy nwnnq of a lottf'ry, gambling devic~, or gift !'nterprise. 

2. Supplying to or placing in the hands of df'alers packages or 
assortnwnts of candy which are used or may be used, without the 
alteration or rearrangement o£ the contents of such packages or 
assortml:'nts, to conduct a lottet·y, gambling deviee or gift enterprise 
in the sale ot• distribution o£ the candy contained in the said a.ssort
lllents to the public. 

3. Supplying to or placing in the hands of dealers assortmf'nts of 
candy, togetlwr with a punchboard or other lottery device, for use or 
Which may be used in distributing or selling such candy to the public 
nt retail. 

(4) Supplying to or placing in the hands of dl:'alers a punch
hoard, or othl:'r lottery device, either with assortments of candy or sepa
rately, which punch board or other lottery device is to be used or may be 
Used in distributing or selling such candy to the public, or which punC'll
board or other lott!'ry device bl:'ars legl:'nds or statements informing 
!he purchasing public that the candy containl:'d in said assortments 
18 being sold to the public by lot or chance in accordance with a sales 
Plan which constitutes a lottE'ry dl:'vice or gift E'ntE'rprise. 

5. Packing or ussembling in the same package or assortnwnt of 
(·andy for sale to the public at retail, pieces of candy of uniform size 
a~d shape, haYing centE'rs of a different color, tog!'thf'r with larger 
t:lll.'ces of candy or small boxes of candy, which said largE'r piE'ces 
of candy or small LoxPs of candy nre to be givf'n us prizes to pur-



1004 FEDERAL TRADE COMMISSION DECISIONS 

Order 26F.T.C. 

chasers procuring a piece of candy having a center of a particular 
color. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a re
port in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MATTER OF 

WILLIAM '\Y. CUl\11\HNGS, ARTHUR '\V. LA '\VTON, AND 
EVERETI' BUCK, INDIVIDUALLY, AND TRADING AS 
UNITED STATES CARAl\1EL CO~IPANY 

COMPLAINT, FINDI~GS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 33J6. Complaint, Feb. 14. 1938-Decision, Mar. 30, 1938 

Where a finn engaged in manufacture and sale of candy ass01"tment, among 
othe1·s, consisting of a number of indi;'l"illually wrapped penny pieces of 
uniform size and shape, the enclosed, concealed differing color of a minor
ity of whieh pieees entitlt•d ehanC'e purcha;:er, without additional charge, to 
one of licorice pops included with assortment-

Sold said assortments for display by retail dealer vendees and sale to pur
ehasing public in :wC'ordance with aforesaid plan and thereby supplied to 
and placed. in ha uds of others means of eonducting lotteries ln sale of its 
products, in accordance with such plan, and in violation of long-st~nding 
public policy of the common law and criminal statutes, and that of United 
State Go\·ernment; 

With t<'ndency and capneity to in<luee purehal'ers to buy said candy in prefer
enee to that offpred and sold by C'ompetitors anti unduly to hinder com
petition or create monopoly In excluding from candy trade competitors, 
including those who do not or are unwilling to oliPr or sell their products 
so packed and flflSPrnbled or otherwise arranged and packed for sale to 
purchasing public as to im·oh·e a garne of chance or other method of sale 
eontrary to public policy, and refmin therefrom, and to dh·ert trade un
fairly to tlJemselws, and with result tllBt many dealers ln and ultimate 
<'onsumers of candy, by reason of such method and manner of paeking 
aforesaid candy and Plement of chance involved in Mle thereof, wPre in
duced to purchase same, thus packed, etc., in prpferpnce to that offered 
and sold by said competitors, who do not use same or equivalent methods, 
aud with tendency and capacity to d~vert unfairly to themselves trade 
and custom from such competitors, exclude from candy trade all such com
Petitors and lessen cornpPtition therein, tPnd to create a monopoly thereof 
in themselves and in such other distributors as use same or equivalent 
methods, and deprive purchasing public of benefit of free competition, 
and with cupacity and tendency to eliminate from said trade all actual 
competitors and exclude therefrom all potential competitors, who do not 
use same or equivalent methods: 

1Ield, That such method, acts and practices were all to the injury and preju
dice of the public and competitors and constituted unfair methods ot 
competition. 

Mr. Henry 0. Lank and Mr. D. 0. Daniel for the Commission. 
Perry, Saunders & Cheney, of Boston, Mass., for respondents. 

l60451m-39-voL. 26--66 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that 
'Villiam ,V, Cummings, Arthur ,V, Lawton, and Everett Buck, indi
vidually, and trading as United States Carnmel Company, herein
after referred to as respondents, have been and are using unfair 
methods of competition in commerce, as "commerce" is defined in 
said act, and it appearing to said Commission that a proeeeding by 
it in respect thereof would be in the public interest, hereuy issue~ 
its complaint stating its charges in that respect as follows: 

PARAGRAPH 1. The respondents, 'Villiam ,V, Cummings, .Arthur 
"\V. Lawton, and Everett Buck, are copartners trading as United 
States Caramel Company, with their principal office and place of 
business loeated at 150 Orleans Street, East Boston,· l\Iass. He
spondents are now, and for some time last past lutve been, engaged 
in the manufaeture of candy and in the sale and distribution thereof 
to dealers. Respondents cause and have caused their products 
when sold to be transported from their principal place of business 
in the city of East Boston, l\Iass., to purchasers thereof in the State 
of :Massachusetts and in other States of the United States and in 
the District of Columbia, at their respective places of business. 
There is now,' and has Leen for some time last past, a course of trade 
and commerce by said respondents in such candy between and 
among the various States of the United States and in the District 
of Columbia. In the course and conduct of their business respond· 
ents are in competition with other firms, individuals, and corponL· 
tions engaged in the sale and distribution of candy and similar 
products, in commerce between and among the various States of the 
United States and in the District of Columbia. 

PAR. 2. In the course and conduct of their business, as describetl 
in paragraph l hereof, respondents sell and have sold to dealers 
certain assortments of candy so packed and assembled as to involve 
the use of a lottery scheme when distributed to the consumers thereof. 
One of said assortments is sold and distributed to the consuming' 
public in the following manner: 

This assortment consists of a number of individually wrapped 
pieces of candy of uniform size and shape, together with a number 
of licorice pops, which licorice pops are to be given as prizes to pur
chasers of said pieces of candy of uniform size and shape in the 
following manner: The majority of said pieces of candy of uniforn1 

size and shape are of a certain color, but the minority of said pieces 
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of candy are of a different color. The said pieces of candy of 
uniform size and shape in said assortment retail at the price of 1 
cent each, but the purchaser who procures one of the said minority 
pieces of candy is entitled to receive, without additional charge, and 
is given, one of the licorice pops heretofore referred to. The color of 
the said pieces of candy of uniform size and shape is effectively con
cealed from the purchaser or prospective purchaser until a selection 
has been made and the wrapper removed therefrom. The aforesaid 
purchasers who procure one of the said minority pieces of candy of 
uniform size and shape in said assortment thus procur·e one of said 
licorice pops wholly by lot or chance. 

PAn. 3. Retail dealer~:> who purchase respondents' candy, directly 
or indirectly, expose and sell the same to the purchasing public in 
accordance with the aforesaid sales plan. Respondents thus supply 
to and place in the hands of others the means of conJucting lotteries: 
in the sale of their products in accordance with the sales plan here
inabove set forth. Said sales plan has a tendency and capacity to 
induce purchasers thereof to purchase responJents' candy in prefer
ence to candy and similar products offered for sale and sold by their 
competitors. 

PAn. 4. The sale of sail.! cnnuy to the purchasing public in the 
lllanner above alleged involves a game of chance or the sale of a 
chance to procure an additional piece of candy. The use by re
llpondents of said method in the sale of candy and the sale of candy 
by and through the use thereof and by the aid of said method is a 
Practice of the sort which the common law anJ criminal statutes 
have long deemed contrary to public policy and is contrary to an 
established public policy of the Government of the United States. 
'I'.he use by respondents of said method has a tendency unduly to 
Iunder competition or to create a monopoly in this, to wit: That the 
l.l.se thereof has a tendency and capacity to exclude from the candy
trade competitors who do not adopt and use the same method or 
~~uivalent or similar methods involving the same or equivalent or 
snnilar elements of ciiance or lottery. Many persons, firms, and cor
Porations who make and sell candy or similar products in com
Petition with the respondents, as above alleged, are unwilling to 
offer for sale or to sell their products so packed and assembled as 
above alleged, or otherwise arranged anJ puckeJ for sale to the 
Purchasing public so ns to iuvoh·e a game of chance or any other 
tne~hod of sale that is contrary to public policy, ttnd such com
Petitors refrain therefrom. 

PAR. 5. Many dealers in, and ultimate consumers of, candy are 
attracted by respondents' sa1J method and manner of packing sn.id 
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candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondents in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of i!fiid method by 
respondents has a tendency and capacity, because of said game of 
chance, to divert to respondents trade and custom from their com· 
petitors who do not use the same or equivalent methods, to exclude 
from the candy trade all competitors who are unwilling to and who 
do not use the same or equivalent methods because the same are 
unlawful, to lessen competition in the candy trade, to tend to create 
a monopoly of said candy trade in respondents and in such other 
distributors of said candy as use the same or equivalent methods, and 
to deprive the purchasing public of the benefit of free competition. 
The use of said method by respondents has a capacity and tendency 
to eliminate from said candy trade all actual competitors and to 
exclude therefrom all potential competitors who do not adopt and 
use the same method or equivalent methods. 

PAR. 6. The aforementioned method, acts, and practices of re
spondents are all to the injury and prejudice of the public and of 
respondents' competitors, as hereinabove alleged. Said method, acts, 
and practices eonstitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and :for other purposes," the 
Federal Trade Commission, on February 14, 1938, issued, and there· 
after served, its complaint in this proceeding upon the respondents, 
\Villiam \V. Cummings, Arthur W. Lawton, and E\'erett Duck, in· 
dividually and trading as United States Caramel Company, charging 
them with the use o:f unfair methods of competition in commerce ill 
violation of the provisions o:f said act. After the issuance of said 
complaint and the filing o:f respondents' answer, the Commission, bY 
order entered herein, granted respondents' request :for permission 
to withdraw said answer and to substitute therefor a substitute an
swer admitting all the material allegations of the complaint to be 
true and waiving the taking o:f further evidence and all other inter
vening procedure, which substitute answer was duly filed in the office 
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of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
the substitute answer, and the Commission having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

r ARACRAPII 1. The respondents, 'Villiam ,V, Cummings, Arthur ,V, 
Lawton, and Everett Buck, are individuals trading as United States 
Caramel Company, with their principal office and place of business 
located at 150 Orleans Street, East Boston, :Mass. Respondents are 
now, and for some time last past have been, engaged in the manufac
ture of candy and in the sale and distribution thereof to dealers. 
Respondents cause and have caused their products when sold to be 
transported from their principal place of business in the city of East 
Doston, :Mass., to purchasers thereof in the State of Massachusetts 
and in various States of the United States and in the District of 
Columbia, at their respective places of business. There is now, and 
has been for some time last past, a course of trade and commerce by 
said respondents in such candy between and among the various States 
of the United States and in the District of Columbia. In the course 
and conduct of their business respondents are in competition with 
other firms, individuals, and corporations engaged in the sale and 
distribution of candy, in commerce between and among the various 
States of the United States and in the District of Columbia. 

PAn. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to dealers, in 
interstate commerce, certain assortments of candy so packed and 
assembled as to involve the use of a lottery scheme when distributed 
to the consumers thereof. One of said assortments is sold and dis
tributed to the consuming public in the following manner: 

This assortment consists of a number of individually wrapped 
Pieces of candy of uniform size and shape, together with a number 
of licorice pops, which licorice pops are to be given as prizes to 
Purchasers of said pieces of candy of uniform size and shape in the 
f?llowing manner: The majority of said pieces of candy of uniform 
Size and shape are of a certain color, but the minority of said pieces 
~f candy are of a different color. The said pieces of candy of uni
form size and shape in said assortment retail at the price of one 
c~nt each, but the purchaser who procures one of the said minority 
pieces of candy is entitled to receive, without additional charge, and 
18 given, one of the licorice pops heretofore referred to. The color 
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of the said pieces of candy of uniform size and shape is ('ffective1y 
concealed from the purchaser or prospectivP purchaser until a selec
tion has been made and the wrapper removed therefrom. The afore
said purchasers who procure one of the said minority pieces of candy 
of uniform size and shape in said m;sortment thus procure one of 
said licorice pops wholly by lot or chance. 

PAR. 3. Retail dealers who purchase respondents' candy, uirectJy 
or indirectly, expose and sell the same to the purchasing public in 
accordance with the aforesaid sales plan. Respondents thus supply 
to and place in the hands of others the means of conducting lotteries 
in the sale of their products in accordance with the sales plan herein
above set forth. Said sales plan has a tendency and capacity to in
duce purchasers thereof to purchase respondents' candy iu preference 
to candy and similar products ofl'ered for sale and sold by thrir 
competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above founu invoh·es a game of chance or the sale of a chance 
to procure an additional piece of candy. ThP use by respondents of 
said method in the sale of cnndy and the sale of candy by and through 
the use thereof and by the u.id of said method is a practice of the 
sort which the common Jaw and criminal statutes haYe long deemed 
contrary to public policy and is contrary to an established publit: 
policy of the Government of the United States. The use by respond
ents of said method has a tendency unduly to hinder competition or 
to create a monopoly in this, to wit: That the use thereof has 11 

tendency and capacity to exclude from the candy trade competitors 
who do not adopt and use the same method or equivalent or similar 
methods involving the same or equivalent or similar elements of 
chance or lottery. Many persons, firms, and corporations who make 
and sell candy in competition with the respondents, as above de
scribed, are unwilling to offer for sale or to sell their products s(} 
packed and assembled, or otherwise arranged. an<l packed. for S!lle 
to the purchasing public so as to involve a game of chance or anY 
other method of sale that is contrary to public policy, and such 
competitors refrain therefrom. 

PAR. 5. Many dealers in, and ultimate consumers of, candy are 
attracted by respondents' said method and manner of packmg said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold_ by re,;pondents in preference to candY 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method 
by respondents has a tendency and capacity, b«:>cnHse of said garne 
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of chanre, to unfairly divert to respondents trade and custom from 
their competitors who do not use the same or pquivalent methods, to 
exclude from the candy trade all competitors who are unwilling to 
and who do not use the same or equiYalent methods because the sam~ 
are unlawful, to lessen competition in the candy trade, to tend;to 
t'l'eate a monopoly of said candy trade in respondents and in such 
other distributors of said candy as use the same or equivalent meth
ods, aud to deprive the pmchasing public of the benefit of free com
petition. The use of said method by respondents has a capacity and 
tendency to eliminatP from said candy trade all actual competitors 
and to exclude thereft·om all potential competitors who do not adopt 
and use the same method or equivalent. methods. 

CONCLUSION 

The aforementioned method, ads and practices of respondents, 
William \V. Cummings, Arthur \V. Lawton, and Enrett lluck, indi
vidually aml trading as United States Caramel Company, are all 
to the injury and prejudice of the public and of rPspondents' com
petitors, as hereinabo,·e found, and constitute unfair methods of com
PPtition in commerce within the intent and meaning of Section 5 of 
an Act of Congress, apprond September 26, 1914, entitled "An Act 
to create a Fedpra] Trade Commission, to define its powers and duties, 
and for other purposes." 

ORm:R TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the substitute answer 
of respondents, 'Villiam ".,.· Cummings, Arthur \V. Lawton, and 
Everett lluck, individually and trading as United States Caramel 
Company, admitting all the material allegations of the complaint 
~o be true and waiYing the taking of further evidence and all other 
1l1tervening procedure, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of an Act of Congress approved September 26, 1914, 
~ntitled ''An Act to create a Federal Trade Commission, to define 
lts powers and duties, and for other purposes." 
It~ ordered, That the respondents, \Yilliam ,Y. Cummings, Arthur 

\V. Lawton, and Everett Buck, individually and trading as United 
States Caramel Company, or under any other trade name, and their 
rt'spective agents, representatin-s, or employees, in the offering for 
Sale, sale, and distribution in interstate commerce or in the District 
of Columbia of candy, do cPase and desi~t from: 
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1. Selling and distributing to dealers candy so packed and as· 
sembled that sales of such candy to the general public are to be made 
or may be made by means of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such packages or assortments to 
conduct a lottery, gaming device, or gift enterprise in the sale and 
distribution of the candy contained in said assortments to the 
public. 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail wrapped pieces of candy of uniform size and 
shape of different colors, together with licorice pops, or any other 
articles of merchandise, which said licorice pops or other articleS 
of merchandise are to be given as prizes to the purchasers procuring 
pieces of candy of a particular color. 

It is further orde1·ed, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 



KORJENA MEDICINE CO. ET AL. 1013 

Syllabus 

IN THE MATTER OF 

KORJENA MEDICINE COMPANY AND JEROME GLADKE, 
DOING BUSINESS AS KORJENA MEDICINE COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 0];' AN ACT 01!' CONGRESS APPROVED SEPT. 26, 1914 

Docket 2G85. Complaint, Jan. 1~, 1936-Deciaion, Apr. 6, 1938 

Where a proprietorship and individual engaged In offer, sale, an(} distribution 
of so-called "Korjena," preparation for reducing and obesity; in selling 
same tl::rough mails and other carriers in channels of interstate commerce, 
and by means of newspaper advertising, circulars, labels, container box 
displays, and written and oral statements by said Individual and his agents 
and employees, and by other forms of advertising and sales promotion cir
cu-lateu and distributed to customers and prospective customers and members 
of the purchasing public In the various States and in the District of 
Columbia-

( a) Represented, on letterheads, invoices, containers, and circulars, as case 
might be, that said individual was president and general manager of said 
company, and that same was a corporation, facts being that he was neither, 
and said company was not a corporation, but a proprietorship owned and 
operated by him under aforesaid name as trade name; 

(b) Represented that said company was manufacturer of "Korjena" and owned 
and operated apparatus and machinery for that purpose, and laboratories, 
through such statements as "Manufacturers" and "Laboratories and General 
Offices," etc., facts being it neither owned nor operated any manufacturing 
apparatus or machinery or laboratories, either at given address or 
elsewhere; and 

(c) Represented that said product was drugless and safe and harmless for 
consumption and constituted a safe and sure way for reducing and a new 
and scientific treatment for such purpose, and that It cut down moisture 
immediately, rendered fat liquid, had approval of medical profession, and 
contained two important ingredients which banished weight-inducing 
poisons and worked against fatty foods and caused fat to melt away from 
7 to 10 pounds in 2 weeks, and that weight disappeared and physical 
loveliness returned ; 

Facts being there are no such "weight-inducing poisons" known to medical 
science, nor is there any scientific treatment or remedy applicable to all 
cases or causes of obesity, tablets in question are not a scientific treatment 
or remedy for any case or cause thereof, nor a sure way of bringing about 
Pet·manent reduction in weight, and product, as compounded, Is prlmarlly a 
laxative or purgative, and has effect of such a product, and, as presently 
compounded, three doses constitute limit with which same can be taken 
Without expectancy of injurious effects to some individuals ; 

\Vith tendency and capacity to mislead and deceive purchasers and prospective 
purchasers of drugs and other prepared products used or useful in treatment 
of obesity or reduction of weight into false and erroneous belief that said 
reprl'sentatlons were true and into purchase of said product in reliance 
thereon, and thereby unfairly to divert substantial trade in such commerce 
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to said proprietorship and individual, from <'ompetitors who do not engnge 
in making false and misleading representations to induce sale and distrii.Jn
tion of their products, and to the bene tit and profit of the former : 

Jleld, That said acts and practices were to the pr(.'jndice of the public and com-
petitors and constituted unfair methods of competition. 

Before Mr. John J. Keenan, trial examiner. 
Mr. Jay L. Jackson for the Commission. 
11/r. Walter L. Post, of New York City, for respondents. 

Col\IPLAINT 

Pursuant to the provisions of an. Act of Congrrss n pprovrd SPp
tember 26, 1914, entitled "An Act to creatP a FedPral Trade Commis
sion, to define its powers and duties, and for other pmposes," the 
Federal Trade Commission having reason to believe that Korjpnn. 
l\Iedicine Company and Jerome Gladke, an individual, and doing 
business as Korjena Medicine Company, have been and are now using 
unfair methods of competition in commerce as "commN·cp'' is clefinNl 
in said act, and it appearing to said Commission that n. procPI'<lin~ 
by it in respect thereof would he to the public intPrPst lwrPby issurs 
hs complaint stating its charges in that rPspect as follows: 

PARAGRAPH 1. Respondents, Korjena l\Iedicine Company and 
.Jerome Gladke, an individual, are trading as Korjena Medicine Com· 
pany, with their office and principal place of business in the city of 
Elmira in the State of New York. Respondents are now and for ::t 

considerable period of time immediately hPretofore lm ve been en
gaged in selling, offering for sale, and distributing in conunerce 
among and between the various States of the United States, and in 
the District of Columbia, a prepared product called "Korjena," de
scribed as a tablet and represented as a fat-reducing agent and ll 

remedy for obesity and overweight. Said respondents have caused 
and now cause said product, when sold or ordered, to be shipped and 
transported from the State of origin thereof to various States of the 
United States other than the State of origin of said shipment and 
to the District of Columbia, in the course and conduct of which re· 
spondents have been and are now in competition with corpomtions, 
partnerships, and with other firms and individwds engagPu in like 
~ommerce. 

PAR. 2. In the course and conduct of thl' business, as aforl'snid, 
respondents have sold an<l now sell the said product "Korjena" bY 
liSe of the mails, by use of interstate carriers, and other channels of 
interstate commerce, by means of radio broadcasts, newspapers, p:un
phlets, periodicals, labels, and other forms of literature and advertis
ing which have had or have a circulation in and throllgh the various 
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States of the United States and in the District of Columbia, and also 
in circulars, carbon box displays, labels, pamphlets, printed matter, 
and other forms of advertising and promotion, including radio broad
casts and statements by respondents and by agents, employees, and 
representatives of respondents, which have been and are circulated 
and distributed to customers and prospective customers in and 
through the various States of the United States and in the District 
of Columbia, in the course and conduct of which said respondents 
have made and now make false and misleading statements and repre
sentations all to the injury of the public and to the injury of competi
tors of said respondents. 

JlAR. 3. In the course and conduct of the business, adrertising, 
promotion, sale, and offering for sale of the said "Korjena" product, 
ns aforesaid, said respondents have authorized, published and made, 
and now authorize, publish, and make, the following statements and 
representations, among others, to wit: 

[NoTE.-The quoted matter which follows at length in th'e com
plaint at this point and is reproduced verbatim in the findings infra 
at p. 1021, as respects parts thereof, numbered (1) to (5) inclusive, is, 
as to such parts, omitted here in the interest of brevity, balance 
thereof being as below set forth.] 

(6) Newspaper ads hy respondents, independently nnd jointly with other 
advertisers : 

l<'AT DANGEROUS 

Get Rid or It Qni(·k 
! Pic·tnre omitted.) 

No need for undue nlarm, but it !<hould be pointed out thnt fat interferes 
"'ith the blood circulation, strangles heart action, shortens life. Fat folks tire 
~'asy, get wlnd!'d quick, li>e in sluggish discomfort. Get rid of fat-harmlessly, 
easily, plea~antly-by using tlle means employed by nature to build fat as the 
lrteans of getting rid of it. REVER&E THE ENTIRE FAT-!\IAKING PROC
l!:~s. Thnt's the sPCret of Korj<>na, and Korjena alone does it. It calls a halt 
on fat formation. Then it harmlessly, decently, quietly, tears down accumu
lntl'd fat. Till' system doesn't know what's hap}X'nlng. Start with Korjlena 
torlay. Laugh with joy as you see pounds di>1apJ1car, often 7-10 in a single 
treatment, while living In comfort, eating as you please. Very first box of 
l<orjena must sntif'fy or money refunded. $1 packagt', now ______ (j!J¢. 

NOW LOSE FAT 

7-10 lbs. in Z weeks 

Xo Starving-Do This and Im·hps or Fat !\[elt Away 

Ir You want to lose fat-inches otr wai:-<ts, busts, hips or arms, here's 
the Way doctors suy is SAFE, sure and easy. EAT ALL YOU WANT, just 
(·llt down on sweets and do this: After ('ach lllPal take a Korjena Tahl!'t with 
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water. This cuts down moisture weight instantly. Fat disappears and physical 
loveliness returns. Korjena-harmless--drugless-contains two important in• 
gredients. One banishes weight-inducing poisons. The other works against 
fatty food. Fat melts away-7-10 pounds in 2 weeks. Try this way. Take 
Korjena. 

MARSHALL'S 

NOW LOSE FAT 

7-10 lbs. in 2 weeks 

No Starving-Do This and Inches of Fat Melt Away 

If you want to lose fat-inches off waists, busts, hips, or arms, here's tte 
way doctors say is SAFE, sure and easy. EAT ALL YOU WANT, just cut 
down on sweets and do this : After each meal take a Korjena Tablet with water. 
This cuts down moisture weight instantly. Fat disappears and physical love
liness returns. Korjena-harmless-drugless-contains two important ingre
dients. One banishes weight-inducing poisons. The other works against fattY 
food. Fat melts away-7-10 pounds in 2 weeks. Try this way. Take Korjena. 

(Sold on money-back guarantee) 

At All 

WALGREEN STORES 

DOCTOR LOSES FAT 

39 lbs. Tells llow 

(Picture omitted.) 
Doctor who developed a remarkably, quick and l:'asy way to take fat otf 

himself, now gives his prescription to the world. It is called Korjena. A neW 
and different way to lose weight WHILE YOU EAT ALL YOU WANT. 
It's so easy, you simply take one tiny tablet after meals. Swiftly Korjena 
banishes that bloated distressed fe(,!ling, then works 011 fatty tissue ami dis· 
solves it away. You actually lose from 3 tO< 7 pounds first two weeks. 

Medical science has proved that Korjena is SAFE. Does not affect the benrt, 
the glands, or stomach. Korjena does just one thing exceedingly well-It takES 
pounds and inches off chin, neck, arms, waist, hips and gives you that colll· 
plete slenderness which makes women attractive. Korjena costs only feW 
cents a day. Try this marvelous prescription. In two weel•s you will be de· 
lighted with the results or your money refunded. 

On Sale At 

DEAN'S CUT RATE 

DRUG STORE 

84 l\lain St. 
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(7) Radio broadcasts, among others, by r{'!'pondents independently or jointly 
with other advertisers, ovl'r station KFWB. Hollywood. California (Con
tinuity) : 

KFWB 
TUESDAY, July 3, 1034 
12: 45 P. l\1. 
OPENING AN~OUNCE:\IENT: 

ANNOUNCER: 

CHIMES 

The modern woman demands youth and beauty-but she can't look youthful, 
~;he can't be bPautiful, if she's too FAT. Let Miss 1\Iary Blake of the KORJENA 
LABORATORIES tell you how modern ml'n and women are losing weight 
quickly and safely. 1\Iiss 1\Iary Blake. 
BLAKE: 

When you looked in your mirror this morning, what did you see? A woman 
trim, neat of fnce and figure, a picture which pleased you; or a woman a little 
old looking, a little tired looking. a little puffy as to facP. and figure-in othPr 
words FAT. Isn't it a crime what too many ponnds can do to any woman's 
iooks? And tllllt isn't the worst of it-wlw can feel alert, bright, and' happy 
With pounds and pounds of superfious fat making themselves felt-and seen? 
WriJ then, why not do "omething about it? I know. 1\Iost methods of weight re
duction have been unsatisfactory. Dieting weakens resistance and ruins dis
Dositions. Exerci:<e is wearying if enough is taken to have any effect on over
Weight, and what with this and tllat to be done, you can't afford to start the day 
tired out. But have you heard of the new scientific method of weight reduction 
by which many are losing as much as seven to ten pounds In two weeks 1eithout 
dieting, without exercising? A method which Is safe-harmless-yet without 
drugs? Such ls the KORJENA 1\IETHOD of weight control. All you bave to 
take is one tiny easy-to-take KORJENA tablet before each meal, and allow It to 
work with nature in dissolYing fatty tissues, and ridding the system of toxins 
and weight-inducing poisons. Sounds almost too good to he true doesn't it? 
But that's the story of KORJENA, whieh is 'recommended by modern doctors 
everywhere. If you're burdened down with too many pounds-if you've just 
sort of let yourself go thinking "what's the use, I'm just too fat and what's to 
be done about lt?"-what a thrill is In store for you when you see those pounds 
n1elt away, and inches disappear from places where inches had no right to be! 
1\:0RJENA-K-0-R-J-E-N-A~osts so little-just one dollar for a two weeks 
supply, and it's sold with a money·back guarnntee. GPt it at any Owl, Thrifty, 
Sontag, Smile Store, and other leading drug stores. 

RECORD-----------------------------------------------------------------
CLOSING ANNOUNCE:\IENT: 
BLAKE: 

Any doctor wlll tell you that too much fat Is not only ugly it is often actually 
dangerous to health. In addition, no woman can afford to lose her charm. Tbe 
lllodern woman demands youth and beauty, and she knows she can't be attractive 
it she's too fat. So she doesn't star"l'e herself, and weaken her resistance and 
ruin her disposition; she doesn't exercise violently and de"\'£> lop hard muscles; 
she simply takes one tiny KORJENA tablet before each mPal, and watches the 
fat disappear and the inches \'anish from the places where they were not meant 
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to be. Think of that-many womPn are losing from seven to ten pounds in two 
weeks SAFELY, SCIENTIFICALLY, without dieting, without exercising. The 
only thing you muf:t do is to cut down on sweets-and of course be faithful in 
taking one KORJENA T.\BLET b£>fore each meal. Otherwise eat what you 
please. Three big meals a day il you like. Why not weigh yourself today, 
start taking one KORJE::-IA tablet before each meal, and weigh yourself again 
in 1wo weeks-then see if you don't agree that the KORJENA way is the 
ideal method of getting rid of excess, unattractive !at. KOR.JENA, spelled 
K 0 n .J EN A--<'O'<ts but one dollar for a two we4?l>:s supply, is ~;old on a 
mon4?y-back guarantee, and will be found at all Owl, Thrifty, ~ontag, Smile 
~tores and all l4?ading drug stores. 

PAR. 4. In the course and conduct of the business aforesaid, and 
in the advPrtising, promotion, selling, and offering for sale of re
spondents' Korjena product, as aforesaid, respondents and their 
agents, employees, and representatives have falsely and misleadingly 
stated, represented and implied and now falsely and misleadingly 
state, rPpreSPnt, and imply that Jerome Gladke is the president and 
general manager of the Korjena Medicine Company, manufacturers 
of "Korjena," with laborntori('s and genl'ral offices at 103-7 West 
Church Street, Elmira, N. Y.; that said Korjena Medicine Company 
is a corporation, owns and operates apparatus and machinery, manu
factures the said Korjena product, and owns and operates labora
tories; whereas, in truth and in fact, the said Korjena Medicine Com
pany is merely an assumed trade name and is not incorporated; 
Jerome Gladke is not the president and general manager of said 
Company or of said Company as a corporation; respondents do not 
manufacture the said Korjena product, do not own or operate anY 
apparatus or machinery, and do not own and operate laboratories, 
either at 103-7 'Vest Church Street, Elmira, N. Y., or elsewhere. 

In the course and conduct of the business aforesaid, and in the ad
vertising, promotion, selling, and offering for sale of respondents' 
Korjena product, as aforesaid, respondents and their agents, em
ployees, and representatives have further falsely and misleadinglY 
stated, represented, and implied and now falsely and misleadingly 
state, represent, and imply that the said "Korjena" is drugless; that 
it is safe for human consumption and harmless; that it is a reducing 
agent for body fat and overweight; that it is a remedy for excessive 
body weight; that it is a new and scientific treatment for reducing 
body fat and body weight; that it was discovered by a doctor and is 
prescribed by doctors; that it has the approval of the medical pro
fession in general; that it is a safe and sure way for reducin,... bodY 
fat and body weight; that it cuts down moisture weight insrantlYi 
that weight disappears and physical loveliness returns; that it con
tains two important ingredients, which banish weight inducing 
poisons and work against fatty foods; that fat melts away frofll 
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seven to ten pounds in two weeks; that fat is dangerous; and that 
"Korjena" is a cure for body fat and excess body weight; whereas, in 
1l'ut h and in fact, the said product is not drug less; is not safe for 
human consumption and harmless and cannot be taken with im
punity by all who may use the same; is not a body fat or overweight 
1·educing agent; is not a remedy for excessive body weight; is neither 
new 11or a scientific treatment for reducing body fat and body weight; 
Was not discoverNl by n doetor; is not prescribed by doctors; does not 
have the npproYal of the medical profession in general, substantially~ 
or at a 1l; is not a safe and sure way of reducing body fat and body 
Weight; does not cut down body moisture instantly; does not cause 
}lhysical loveliness to retnrn; d(){'s not nnd cannot banish weight in
ducing poisons or work against fatty fooJs; does not melt fat away 
from 7 to 10 pounds in 2 weeks or at all; fat is not dangerous, and 
"Korjena ., is not tt cme fot· body fat or excessive body weight. 

PAn. 5. That the aforesaid false and misleading statements made 
by respondPnts in the sale of the said "Korjena" product have had and 
have the tende11cy a11tl capacity to mislead and deceive and do mis
lead and deceive the purchasing public into the erroneous belief that 
said statenwnts and representations are true; that respondents' so
called "KorjPtUt ., tablets are a cure, remedy and preventative for fat
ness, obesity and body fat and excessive body weight. Said state
lnents and representations have tended to induce and have induced the 
})urchase of respondents' product in reliance on such erroneous beliefs, 
in consequence of which trade has been and is diverted to respondents 
from their competitors who do not misrepresent their products, all 
thereby substantially injuring competition and competitors of re
spondents in interstate commerce. 

PAR. 6. The above acts and practices of respondents are to the in
jury and prejudice of the public and to competitors of respondents 
in interstate commerce within the meaning and intent of Section 5 
of an Act of Congress, approved September 26, 1914, entitled "An 
.A..ct to create a Federal Trade Commission, to define its powers and 
duties, and for other purpo::>es." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an .Act of Congress, approved Sep
t('Jnbl'r 26, 1914, entitled "An Act to create a Federal Trade Com
~"ni:;sion, to defiue its powers and duties, and for other purposes," 
the Federal Trade Commission on January 14, 1936, issued, and on 
January 17, 1936, served, its complaint in this proceeding upon 
~espondents, Korjena Medicine Company and Jerome Gladke, an 
1lldividunl, doing business as Korjena Medicine Company, charging 
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said respondents with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu
ance of said complaint, and the filing of respondents' answer thereto, 
testimony and other evidence in support of the allegations of the 
complaint were introduced by Jay L. Jackson, attorney for the Com
mission, before John J. Keenan, an examiner of the Commission 
theretofore duly designated by it, and in opposition to the allegations 
of the complaint by \Valter L. Post, Attorney for the respondents, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Therefore, this proceeding regularly 
came on for final hearing before the Commission on the said com
plaint, and the answer thereto, testimony and evidence, brief in sup
port of the complaint, and respondents not having filed any brief or 
requested oral argument in opposition to said complaint; and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding :is in the interest 
of the public, and makes this its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO THE F.\CTS 

PARAGRAPH 1. Respondent, Korjena Medicine Company, is a pro
prietorship controlled, owned, and operated by respondent, Jerome 
Gladke. Respondent Jerome Gladke is an individual doing busi
ness and trading under the name and style of Korjena Medicine Com
pany. The office and principal place of business of said respondents 
is located at 103-7 \Vest Church Street, in the city of Elmira, in the 
State of New York. On the 14th day of January 1936, and for a 
considerable period o£ time immediately and continuously thereto
fore, respondents were, and since that date have been, engaged in the 
business of offering for sale, selling, and distributing in commerce 
among and between the various States of the United States, and in 
the District of Columbia, a prepared product called "Korjena," de
scribed as a fat-reducing agent and a remedy for obesity and over
weight. Said respondents have caused, and cause, said product, when 
sold or ordered, to be shipped and transported from the State o£ New 
York to wholesale and retail purchasers and sellers thereof located 
in various States of the United States other than the State of New 
York, and in the District of Columbia. 

In the course and conduct of the business aforesaid, respondents 
have been, and are, in competition with corporations, partnerships, 
and with other firms and individuals engaged in the business of 
offering for sale, selling and distributing-. in commE-rce among and 
between the various States of the United States, and in the District 
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Qf Columbia, preparations and products described and used as a 
~reatment for obesity and ove.rweight and products which are similar 
m nature and use to the products of respondents. 

PAR. 2. Respondents have sold and sell the aforesaid "Korjena" 
product by means of the United States mails and other carriers in 
the channels of interstate commerce and by means of newspaper ad
vertising; circulars, labels, container box displays, and written and 
oral statements by respondents and ngents and employees o£ respond
-ents, and by other forms of advertising and sales promotion, which 
have been, and are, circulated and distributed to customers and pros
pective customers and to members o£ the purchasing public in general 
located in the various States o£ the United States, and in the District 
of Columbia, in the course of which it has been, and is, the practice 
of respondents to authorize, publish and make, and to cause to be dis
tributed, by the mediums hereinafter, indicated the following state
ments and representations, among others, to wit: 

(1) Letterheads: 

(2) Invoices: 

Jerome J. Gladke 
President & Gen'l. 

Manager 

Korjena Medicine Company 
Manufacturers of 

KORJ'ENA 
Sold Exclusively at the Leading Store 

in Principal Cities 
Jerome J. Gladke 

President & Gen'l. Manager 
Laboratories 

and General Offices 
103-7 W. Church St. 

Elmira, N.Y. 
"For Excessive Fat Specify KORJENA" 

Korjena Medicine Co. 
Manufacturers of 

KORJENA 
A Scientific Treatment 
for the Reduction of 

Excessive Fat 

Laboratories 
and General Offices 

103-7 W. Church St. 
Elmira, N. Y. 

(8) Pasteboard container: 

KORJENA 
A Scientific Treatment 
for the Reduction of 

Excessive Fat 
Price $1.00 

Korjena Medicine Co. 

Laboratories 
l6045lm--39--voL.26----67 

Genuine 
Elmira, N. Y., U. S. A. 
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This treatment is Guaranteed 
HARMLESS 

Reg. U.S. Pat. Off. © 1931 K. M. Co. 

DIRECTIONS 

26F.T.O. 

Take 1 tablet after each meal with enough water to swallow easily. TheS8 
tablets should be faithfully taken regularly as directed. Two or three pack· 
ages are usually required for the best result.· 

IMPORTANT Watch Your Weight 
Weigh yourself before starting this treatment. Weigh yourself again In 

Two Weeks. These tablets are guaranteed HARMLESS. 

This package contains 
42 Korjeua Tablets 

Two Weeks Treatment 

( 4) Small boxes in which Korjena is packed for shipment: 
Korjena Medicine Co.-Laboratories-

Elmira, N. Y., U. S. A. 

(5) Circular: 
IMPORTANT 

Mr. Foreman : 

In setting please follow style indicated closely, especially as to bold! tace 
Gothic headlines. Same size, FAT always ln caps. Thls ls NECESSARY to 
make copy effective and justify further advertising. 

KORJENA MEDICINE CO. 

Copyright, 1935 
Korjena Medicine Co. 

RENDER FAT 
To Lose Pounds 

Ugly Pounds Pour Off When 
Fat 1s Made Liquid 

(Picture omitted) 

You can't open your body and take out surplus fat, then how can yon 1ose 
weight unless you render the fat, as you do when cooking fat or suet? NeW; 
Improved Korjena Tablets "renders fat"-makes the fatty tissue IJeCO~ t 
liquid-then It naturally passes out of your body through elimination-

8 

melts away 7-10 pounds first two weeks. 
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Quickly ugly fat disappears from bust, neck, arms, legs, waist, hips. YoUl' 
new slenderness is appealing and once again you enjoy wearing the smart 
dresses and pretty things that make you attractive. 

We recommend the New-Improved Korjena Tablets. They are absolutely 
harmless-Guaranteed SAFE-learn how easy and quick it is to lose fat with 
Korjena. Yer:v first box must satisfy or money back. Korjena $1, our special 
Jlriee 89¢. • • 

:aJR. DIIUGGIST; 

Please include the above instructions to Foreman, when sending Ad to 
llewspaper. This is IMPORTANT. 

PAR. 3. As more fully appears from the foregoing, in the course of 
offering for sale, selling, and distributing the said Korjena, the 
respondents state and represent that Jerome Gladke is the president 
a~d general manager of the Korjena Medicine Company; that the 
Said company is a corporation; that the said company is a manu
~acturer of Korjena and owns and operates apparatus and machinery 
0~ that purpose, and owns and operati's laboratorie.s; whereas, the 
~~Id statements and representations are wholly false and \mtrue in 

at Jerome Gladke is not the president and general manager of said 
~Oihpany or of said company as a corporation; that said company 
~~not. a corporation but is a proprietorship owned and operated by 

e s:nd respondPnt Jerome Gladke under the name thereof as a trade 
~a me; that said respondents do not manufacture the said Korjena 
lhrod~ct, do not own or operate any manufacturing apparatus or 
\V'Iclunery, and do not own or operate laboratories either at 103-7 

ist Church Street, Elmira, N. Y., or elsewhere. 
in n the c~urse and conduct of the business of offering for sale, sell
a g, and distributing the aforesaid Korjena product, as more fully 
~~~ears above, respondents further state and represent to customers 
dr ~0 the buying public at large that the said Korjena product is 
cu t~g fess, safe for human consumption and harmless, a remedy and 
fo;e. or ~ody fat and excessive body weight, and a safe and sure way 
tifi teducmg body fat and body weight; that it is a new and a scien
do~ treat!llent for reducing body fat and body weight; that it cuts 
dis n lnotsture immediately; that it renders fat liquid; that weight 
of ~Ppears.and physical loveliness returns; that it has the approval 
tant 

1~ rnedi~al profession in general, and that it contains two impor
ngain~~1redients which banish weight-inducing poisons and work 
in 2 Weekastty foods, and causes fat to melt a way from 7 to 10 pounds 

p . 
lllisl~:·d~· The foregoing statements are, and ea~h of them is, false and 

mg. 

fol~~~f tabdlet of the said Korjena product is a compound of the 
ng rugs and ingredients: Phenolphthalein, leptandrin, 
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phytolacca, iodine, resins, calcium as calcium carbonate, and mineral 
oil. The aforesaid product as compounded is primarily a laxative 
or purgative being composed of the laxative drugs, phenolphthalein, 
leptandrin, and phytolacca. These drugs are known as gastro-in
testinal irritants because of their effects upon the gastro-intestinal 
tract and each of them has dangerous properties for harm and injury 
to human beings when taken internally, the period required for 
producing such effects depending upon the idiosyncracies of each 
individual. As presently compounded or constituted, three doses of 
the said tablets is the limit within which the same can be taken with
out the expectancy of injurious effects to some individuals. The 
product cannot, therefore, be represented as drugless, safe, or 
harmless. 

The said Korjena tablets would not be useful in the treatment of 
obesity resulting from hypothyroid conditions and cannot be expected 
to have any therapeutic effect on obesity due to pituitary or other 
glandular disorders. It would not directly affect the metabolism of 
the body and would not be used in any case of obesity except possibly 
in the case of superalimentation, and then only in limited doses. 
There is no scientific treatment or remedy applicable to all cases or 
causes of obesity, and the said Korjena tablets are not a scientific 
treatment or remedy :for any case or cause of obesity and not a sure 
way of bringing about permanent reduction in weight. 

The quantity of food absorption in the human system is directlY 
related to the quantity of food intake and to the period in which 
digested :food remains in the intestines. Fat is primarily :formed 
:from sugars, and sugar not oxidizeu is converted into :fat. Wbere 
the causes for obesity are internal, there is delayed metabolism in 
such a way as to induce the formation of excess adipose tissue, other· 
wise known as fat. Fat is reduced or used by inducing oxidation, but 
it is not rendered liquid in this process. Oxidation, the burning 
process by which fat is destroyed, is induced by way of exercise or 
increased activity in all the body functions. 

Respondents' Korjena tablets do not work against :fatty tissue, 
render fat liquid, reverse the entire fat-making process and by such 
method effect a reduction in fat or weight, or work against fattY 
foods. There is no such thing in medical science as "weight-induc
ing poisons" which are, or can be, banished by the taking of respond· 
ents' product. Respondents' product is wholly laxative or purga· 
tive in effect, but purgation alone has no effect upon obesity itself, 
except as it causes starvation and thus a loss of weight due to a Jack 
of food. When the purgation process ceases and the person eat~ 
again, the loss of weight is regained. The taking of respondents 
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tablets as prescribed over a period of two weeks would be expected 
to effect a loss of weight due to dehydration, but this loss is quickly 
replaced following the intake of water. The loss of body moisture 
is not instantaneous, but is accomplished only after the product has 
had its laxative or purgative effects. Thus, any loss of weight in
duced by the taking of respondents' product is not evidence of a cor
l'Pction or cure of the causes and cannot be maintained or made 
P~'rmanent except through continuation of purgation or by continued 
reduction in food intake and control of diet once weight is lost as 
a result of the purgation process. 

PAR. 5. The statements and representations made by respondents, 
as set forth in paragraph 3 above, have, and each of them has, the 
tendency and capacity to mislead and deceive purchasers and pro
spective purehasers of drugs and other prepared products used or use
ful in the treatment of obesity or reduction of weight into the false 
and erroneous belief that the said representations are true a,nd into 
the purchase of respondents' product in reliance thereon, and thus 
llnfairly to divert substantial trade in said commerce to respondents, 
all to the benefit and profit of respondents, from competitors of 
respondents, who do not engage in making false and misleading 
!'!'presentations to induce the sale and distribution of their products. 

CONCLUSION 

The aforesaid acts and practices of respondents, Korjena Medicine 
Company and Jerome Gladke, trading as Korjena l\ledicine Com
Pany, are to the prejudice of the public and respondents' competitors 
~ncl constitute unfair methods of competition in commerce within 
~' le intent and meaning of Section 5 of an Act of Congress, entitled 
An Act to create a Federal Trade Commission, to define its powers 

and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

.T~is proceeding having been heard by the Federal Trade Com
l'l1Ission upon the complaint of the Commission, the answer of re
tondents, testimony and other evidence taken before J olm J. 
b e~na~1, an examiner of the Commission theretofore duly designated 
/ It, In support of the allegations of said complaint and in opposi
,;~1 thereto, by Jay L. Jackson, counsel for the Comn;ission, and ~y 
b Iter L. Post, counsel for respondents, and upon bnef filed herem 
Y counsel for the Commission respondents havinO' filed no brief 

and h . ' o 
l1l. d ~vmg requested no oral argument, and the Commission having 

a ~~ Its findings as to the facts and its conclusion that the said 
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respondents have violated the provisions of an Act of Congress, ap· 
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That respondents, Korjena Medicine Company and 
Jerome Gladke, their representatives, agents, and employees, in con· 
nection with the offering for sale, sale, and distribution in interstate 
commerce and in the District of Columbia of the products now de· 
signated as "Korjena," or "Korjena Tablets," or of any product or 
products of substantially the same or similar ingredients, or pos· 
sessing the same or similar properties, under the same or any other 
name or names, do forthwith cease and desist, directly or indirectly, 
from representing: 

1. That Jerome Gladke is the President of Korjena Medicine 
Company, or that Korjena Medicine Company, as now constituted 
and doing business, is a corporation. 

2. That Korjena Medicine Company, or any selling company oper· 
ated by Jerome Gladke, is a manufacturer of its products, or owns or 
operates laboratories, when such is not the fact. 

3. That said products are drugless, or safe for human consumption 
and harmless, or a remedy or a cure for body fat and excess bodY' 
weight, or a safe and sure way of reducing body fat and body weight, 
or a scientific treatment for reducing body fat and body weight, or 
cut down body moisture immediately, or render fat liquid, or cause 
physical loveliness to return, or banish weight-inducing poisons, or 
work against fatty foods, or have the approval of the medical pro· 
fession in general. 

It is further ordered, That respondents shall, within 60 days a~r 
service upon them of this order, file with the Commission a report ill 
writting setting forth in detail the manner and form in which theY' 
have complied with this order. 
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IN THE MATTER OF 

GEORGE FOSTER, INC., AND GEORGE FOSTER, INDIVID
UALLY AND AS OFFICER OF GEORGE FOSTER, INC. 

COMPLAINT, FINDINGS. AND ORDER IN REGARD TO THEl ALLEGED VIOLATIO~ 
OF SEC. l5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914. 

DocT•et 3322. Complaint, Feb. 3, 1938-Dccision, Apr. 6, 1938 

Where a corporation and an individual, its president und principal stockholder, 
engaged in the manufacture of food flavor:>, food products, cosmetics and 
toilet supplies, and in the sale and distribution of said products and of other 
articles of merchandise; in circulars and other advertising literature, dis
tributed through the mails to retailers and pro!>pectlve retailers and to the 
consuming public, announcing the various "deals" of said corporation and 
individual-

( a) Represented as customary or regular retail prices for their said products 
prices which were fictitious and greatly in excess of the regular or cus
tomary figures at which such products were sold or ofl'ered or expected to 
be offered tor sale at retail, through various ofl'crs or "deals" at such pre
tended prices, including its "Regular $1.25 Value Bottle of Pure-Strong
Famous Vanilla Flavor," and its "00 cent" '"Blue Spruce Medicated Balm"; 

(b) Described flavorings made from chemical compounds as substitutes for the 
juice of fruit, nuts, beans or berries, as pure flavorings through referring, 
as above set forth, to its said "Pure-Strong-Famous Vanilla Flavor,'' facts 
being said product was a cheap hnltatlon vanilla flavoring compound; 

(c) Represented that products offered by them bad established sales records, 
through such statement as "With every deal that you buy we give you an 
additional big selling 50¢ retail item FREE," facts being its said "Blue 
Spruce Medicated Balm," thus referred to, was not such an item and did 
not have an established retail sales value; 

{d) Represented that said articles of merchandise offered and sold by them 
WOUld be given free of cost, through such statements as "A gorgeous and 
costly Windsor fruit and salad bowl and $1.00 silverware coupon FREE," 

and "Included with this shipment, large deluxe $2.00 sample case with 6 
Rogers teaspoons for carrying and displaying the complete deal ABSo

LUTELy FREE," facts being no merchandise was given away free by them, 
but cost thereof was included in specified prices to be paid by purchaser 
of the said deal or deals of which such merchandise was o. part; and 

{e) Represented that their coupons ofl'ered in connection with their said deals 
or merchandising plans possessed designated values or were valuable, 
through such statements as "$1.00 Coupon for 6 Genuine Hogers Spoons and 
a Regular $1.25 Value Bottle," etc., and "Windsor fruit and salad bowl and 
$1.00 silverware coupon," facts being said coupons did not have a $1.00 
Value and were not redeemable in said silverware unless accompanied by 

Wit:o three-cent stamps; 
result that members of the purchasing public, in accordance with general 

PUblic understanding of custom of marking or stamping actual retail price 
or Value on various commodities as indication of quality of product thus 
marked, were led, erroneously and mistakenly, to believe that actual \'alue 
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and selling price of said products were prices stamped or marked thereon. 
and of thereby placing in hands of others means of deceiving and defraud
ing purchasing public and of misleading substantial portion of such public 
Into erroneous belief that aforesaid statements and representations were 
true, and into purchase of substantial quantities of their said products by 
reason of such erroneous belief, and with etl'ect of unfairly diverting trade 
to them from competitor manufacturers and distributors who do not mis
represent the price at which their goods are sold or otherwise publish 
untrue claims for their products; to the substantial injury of competition 
in commerce among the various States and in the District of Columbia: 

Held, That such methods, acts, and practices were to the injury and prejudice 
of the public and competitors and constituted m1fair methods of com
petition. 

Mr. D. 0. Daniel for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, appt·m·ed Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to bl:'lie,·e that George 
Foster, Inc., a corporation, and George Foster, individually and as au 
officer of George Foster, Inc., hereinafter refened to as respondentsr 
have been and are now using unfair methods of competition in cOill" 
merce, as "commerce" is defined in said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follmvs: 

PARAGRAPH. 1. Respondent George Foster, Inc., is a corporation or
ganized and existing under and by virtue of the laws of the State of 
Minnesota, having its principal office and place of business at 225 
East Fourth Street, St. Paul, Minn. Respondent George Foster is 
an individual and is the president of, and the principal stockholder 
in, the respondent George Foster, Inc., and formulates, controls, an.d 
directs its policies and practices. Respondent George Foster has 1115 

offices at the same address as that of the respondent George Fostel'r 
Inc. Said respondents act together and in cooperation with each 
other in doing the acts and things hereinafter alleged. Respondents 
are now, and have been for more than 1 year last past, engaged 
in the manufacture of food flavors, food products, cosmetics, and 
toilet supplies, and in the sale and distribution of said products and 
of other articles of merchandise. Respondents cause their said pro~
ucts when sold to be transported from the principal place of bH51' 

ness of the respondent George Foster, Inc., in the State of Minnesota, 
to retail dealers and the purchasing public at their respectiYe poil~ts 
of location in the various States of the United States and in the DIS' 
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trict of Columbia. There is now and has been for more than 1 year 
last past a course of trade and commerce by said respondents in such 
products between and among the various States of the United States 
and in the District of Columbia. Respondents are now, and for 
more than 1 year last past have been, engaged in substantial com
petition with other corporations and individuals and with partner
ships engaged in the sale and distribution of like and similar prod
ucts in eommerce between and among the various States of the 
United States and in the Distriet of Columbia. 

P,\Jl. 2. In the course and conduct of their business as referred to 
in parngraph 1 hereof, respondents advertise and have advertised in 
magazines of interstate circulation, and distribute and have distrib
uted circulars and other advertising literature through the United 
Statf's mails to retail dealers and prospective retail dealers and to 
the consuming public announcing their various "deals." The retail 
dealers to whom respondents sell their said products in turn offer for 
sale nnd sell the same to the general purchasing public. Respond
ents' said advertising matter contains and has contained false and 
misleading statements and representations of which the following are 
ilXamplPs but are not all inclusive: 

$1.00 Coupon for 6 Genuine Rogers Spoons And a Regular $1.25 Value Bottle 
{Jf Pure-Strong-Famous Vanilla Flavor. 

- - With every deal that you buy we give you an additional big selling 50¢ 
retail i tern FREE. 

A gorgeous and costly 'Vindsor fruit and salad bowl and $1.00 silverware coupon 
F'REE. 

Al~o included with this shipment, large deluxe $2.00 sample case with 6 
Rogers teaspoons for carrying and di:;pluying the complete deal ABSOLUTELY 
F'REE. 

The labels attached to said bottle of vanilla and to the jar of said 
" ld' "ac Itional big selling 50¢ retail item," which, in fact, is respondents' 

Blue Spruce Medicated Balm," are price marked $1.25 and 50¢ 
l'espectively. 
d PAR. 3. In truth and in fact, the said vanilla flavoring did not, and 

oes not, contain inO'redients of a "pure" vanilla flavorinO', but was 
and is a cheap imit:tion vanilla flavoring compound whi~h did not 
~nd does not have a "regular $1.25 Y"alue"; said coupons did not and 

0 not have a $1.00 value, nor were they redeemable in said silver-
;ar: unless accompanied by 20 three-cent stamps; "Blu~ Spru:ce 

edicated Balm" was not and is not an additional big selling 50¢ 
ret 'I · t a~ Item," but on the contrary, did not and does not have an es-
/'bhs~led retail sales value; the retail prices set forth hereinaboYe 
or sa1d vanilla and "Blue Spruce Medicated Balm'' are fictitious and 

greatly in excess of the normal retail Yalues of said products and 
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the prices at which said products are ordinarily sold or ever intended 
to be sold to the ultimate consumers thereof; no merchandise is given 
away "free" by said respondents, but the cost thereof is included in 
the specified price to be paid by the purchaser of the said "deal" or 
"deals" of which said merchandise is a part. 

P ..iR. 4. For many years a substantial portion of the consuming 
public has had and has expressed a marked preference for flavoring 
extracts, food products, cosmetics, and similar commodities which are 
composed of superior ingredients produced by manufacturers who 
sell at prices in excess of the general and usual range of prices for 
similar products or for products made with inferior ingredients. The 
said manufacturers, following the custom herein detailed, have 
marked and stamped the suggested retail prices on said products to 
indicate the superior quality and character of the product and its 
higher value. 

The public generally understands the custom of marking or stamp
ing the actual retail price or value on various commodities and has 
been led to, and does, place its confidence in the price markings so 
stamped on commodities and the representations thereby made as to 
the quality of the product to the extent that it purchases a substantial 
volume of merchandise in reliance on this aforesaid custom. As a 
result of the respondent's representations, members of the purchas
ing public are led to erroneously and mistakenly believe that the 
actual. value and selling price of respondents' products are the· 
prices stamped or marked thereon, when, in fact, many of the prices 
so stamped or marke.d are fictitious and in no sense represent the 
actual selling price or value of the products referred to. Thus re
f;pondents, by distributing said advertising literature containing the 
said false and misleading statements and representations to said 
retail dealers, have placed and are placing in the hands of others 
the means o£ deceiving and defrauding the purchasing public. 

PAR. 5. The use by respondents of the false and misleading state
ments and representations set forth herein has had, and now has, the 
capacity and tendency to mislead and deceive, and has misled a. 
substantial portion of the purchasing public into the erroneous be
lief that such statements and representations are true and into the 
purchase of substantial quantities of said respondents' products as a. 
result of such erroneous belief. There are among the competitors 
of respondents, as mentioned in paragraph 1 hereof, manufacturers 
and distributors of like and similar products who do not misrepresent 
the price at which their products are sold, or otherwise publish clain1s 
for their products which are untrue. By the statements and repre
sentations aforesaid, trade is unfairly diverted to respondents froJll 
such competitors and as a result thereof, substantial injury is beingr 
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and has been done by respondents to competition in commerce among 
and between the various States of the United States and in the Dis-
trict of Columbia. ' 

PAR. 6. The aforesaid methods, acts, and practices of respondents 
are all to the injury and prejudice of the public and of respondents' 
competitors, and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of Con
gress, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes," approved 
September 26, 1914. 

REPORT, FINDINGs AS '1'0 THE FAors, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 3, 1938, issued, and 
thereafter served its complaint in this proceeding upon the respond
ents, George Foster, Inc., a corporation, and George Foster, i~dividu
al1y and as an officer of George Foster, Inc., charging them with 
the use of unfair methods of competition in commerce, in violation 
of the provisions of said act. After the issuance of said complaint, 
respondents filed in the office of the Commission an answer admit
ting all the material allegations of the complaint to be true and 
Waiving the taking of further testimony and all other intervening 
Procedure. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and answer, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings a.s to the facts, 
nnd its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent George Foster, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
~f Minnesota, having its principal office and place of business at 
. 25 East Fourth Street, St. Paul, Minn. Respondent George Foster h an individual and is the president of, and the principal stock
t older in, the respondent George Foster, Inc., and formulates, con
;ols, and directs its policies and practic{ls, Respondent George 
~ oster has his offices at the same address as that of the respondent 
t' eo:r~ Foster Inc .• Said respondents act together and in coopera
Ron Wzth each other in doing the acts and things hereinafter found. 

espondents are now, and have been for more than 1 year last past, 
~g~ged in the manufacture of food flavors, food products, cos

ehcs, and toilet supplies, and in the sale and distribution of said 
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products and of other articles of merchandise. Respondents cause 
their said products when sold to be transported from the principal 
place of business of the respondent George Foster, Inc., in the State 
of Minnesota, to retail dealers and the purchasing public at their 
respective points of location in the v.urious States of the United 
States and in the District of Columbia. There is now, and has been 
for more than 1 year last past, a course of trade and commerce by 
said respondents in such products between and among the various 
States of the United States and in the District of Columbia. Re
spondents are now, and for more than 1 year last past have been, 
engaged in substantial competition with other corporations and in
dividuals and with partnerships engaged in the sale and distribu
tion of like and similar products in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

PAR. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents advertise and have advertised 
in magazines of interstate circulation, and distribute and have dis
tributed circulars and other advertising literature through the United 
States mails to retail dealers and prospective retail dealers and to 
the consuming public announcing their various "deals." The retail 
dealers to whom respondents sell their said products in turn offer 
for sale and sell the same to the general purchasing public. Re
spondents' said advertising matter contains and has contained false 
and misleading statements and representations, of which the folloW· 
ing are examples but are not all inclusive: 

$1.00 Coupon for 6 Genuine Rogers Spoons and a Regular $1.25 Value Bottle 
of Pure-Strong-Famous Vanilla Flavor. 
-- With every deal that you buy we give you an Rdditional big selling 

50¢ retail item FREE. 
A gorgeous and costly Windsor fruit and salad bowl and $1.00 silverware 

coupon FREE. 
Also included with this shipment, large deluxe $2.00 sample case witb 6 

Rogers teaspoons for carrying and displaying the complete deal ABSOLUTELf 
FREE. 

The labels attached to said bottle of vanilla and to the jar of 
said "additional big selling 50¢ retail item," which, in fact, is re
spondents' "lllue Spruce Medicated Balm," are price-marked $1.25 
and 50 cents, respectively. 

PAR. 3. In tmth and in fact, the said vanilla flavoring did not, and 
does not, contain ingredients of a "pure" vanilla flavoring, but was 
and is a cheap imitation vanilla flavoring compound which did not 
and does not have a "regular $1.25 value"; said coupons did not a~d 
do not have a $1 value, nor were or are they redeemable in s~ud 
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silverware unless accompanied by twenty 3-cent stamps; "Blue 
Spruce Medicated Balm" was not and is not an "additional big 
selling 50¢ retail item," but on the contrary, did not and does not 
have an established retail sales value; the retail prices set forth 
hereinabove for said vanilla and "Blue Spruce Med:icated Balm" 
are fictitious and greatly in excess of the normal retail values of 
said products and the prices at which said products are ordinarily 
sold or ever intended to be sold to the ultimate consumers thereof; 
110 merchandise is given away "free" by said respondents, but the 
cost thereof is included in the specified price to be paid by the pur
chaser of the said "deal" or "deals'~ of which said merchandise is a 
part. 

PAn. 4. For many years a substantial portion of the consuming 
Public has had and has expressed a marked preft>rence for flavoring 
e~tracts, food products, cosmetics, and similar commodities which 
are composed of superior ingredients produced by manufacturers 
Who sell at prices in excess of the g-eneral and usual range of prices 
fot' similar products or for products made with inferior ingredients. 
'I'he said manufacturers, following the custom herein detailed, have 
~arked and stamped the suggested retail prices on said products to 
1~dicate the superior quality and character of the product and its 
lngher value: 

The public generally understands the custom of marking or 
stamping the actual retail price or value on various commodities 
~nd has b£>en led to, and does, place its confidence in the price mark
Ings so stamped on commodities and the representations thereby 
tnade as to the quality of the product to the extent that it purchases 
a substantial volume of merchandise in reliance on this aforesaid 
c~sto111. As a result of the respondents' reprPsentations, members of 
\ e purchasing public are led to erroneously and mistakenly believe 
~l~at t~e actual value and selling price of respondents' products are 

: Prices stamped or marked thereon, when, in fact, many of the 
f{lces so stamped or marked are fictitious and in no sense represent 
. e ~ctual selling price or ya]ue of the products referred to. Thus 
~~spo~dents, by distributing said advertising literature containing 
r le ~a1d :false and misleading statements and representations to said 
tletall dealers, have placed and are placing in the hands of others 

1
; means of deceiving and defrauding the purchasing public. 

st AR. 5. The use by respondents of such false and misleading 

11 
atements and representations, as hereinabove :found, has had, and 

;.~ has, the capacity and tendency to mislead and deceive, and has 
e/s ed, a substantial portion of the purchasing public into the 

roneous belief that such statements and representations are true 
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and into the purchase of substantial quantities of said respondents' 
products as a result of such erroneous belief. There are, among 
the competitors of respondents, as described in paragraph 1 hereof, 
manufacturers and distributors of like and similar products who 
do not misrepresent the price at which their products are sold, or 
otherwise publish claims for their products which are untrue. By 
the statements and representations aforesaid, trade is unfairly di
verted to respondents from such competitors and as a result thereof, 
substantial injury is being, and has been, done by respondents to 
competition in commerce among and between the various States of 
the United States and in the District of Columbia. 

CONCLUSION 

The aforesaid methods, acts, and practices of respondents George 
Foster, Inc., a corporation, and George Foster, individually and as 
an officer of George Foster, Inc., are to the injury and prejudice of 
the public and of respondents' competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade CoOl· 
mission upon the complaint of the Commission and the answer of 
the respondents admitting all the material allegations of the coOl· 
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act, 

It is ordered, That the respondent George Foster, Inc., a corpora· 
tion, and its officers, and respondent George Foster, individually, and 
their respective representatives, agents, and employees, in connection 
with the offering for sale, sale, and distribution of food flavors, food 
products, cosmetics, toilet supplies, and any other articles of mer· 
chandise, in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

Representing, directly or indirectly, in any manner: 
1. As the customary or regular retail prices for such products, 

prices which are fictitious and greatly in excess of the regular or 
customary prices at which said products are sold or offered for sale 
at retail; 

2. That flavorings made from chemical compounds as substitutes 
for the juice of fruits, nuts, beans or berries, are pure flavorings; 
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3. That any of their products have established sales records, when 
such is not the fact; 

4. That any of the articles of merchandise offered for sale and sold 
by them will be given free of cost when the cost thereof is included 
in and is a part of the sale price of articles of merchandise which 
are sold in a group; ' 

5. That their coupons possess designated values or are valuable, 
when such is not the fact. 

It i.~ further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist herein· 
a hove set forth. 
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IN THE MATI'ER OF 

ROBERT :MORRIS, TRADING AS D. P. PEN COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE .ALLEGED VIOLATION' 
OF SEC. 5 OF .AN ACT OF CONGRESS .APPROVED .SEPT. 26, 1914. 

Docket 3131. Complai-nt, May 15, 193"/-Deci.~ion, Apr. 9, 1938 

Where an individual engagE-d In sale and distribution of fountain pPn» and 
pencils, in commerce between and among the various States and In the 

District of Columbia-
Described such pens in newspaper adYertiKements as possessing retail vnJues 

and prices many times in excess of the actual price at which !'aid individll•11 

soid his merchandi.:e to ultimate purchasers, and sold many of articles dealt 
In with retail prices stamped and printed on labels attached or on containers 
thereof, which were many times In excess of the actual selling price to 
consuming public and many times In excess of their true and actual value. 
through such advertising as offering, for 59 cents, for two-dny period onlY 
and for "special discount coupon", as pretended, alleged "$:3.00 V11lue 
Vacuum 'Morris' Fountain Pens," etc., and, for 29 cents, "$2.00 Pencils to 
Match .Above Pens"; 

Facts being such indicated retail prices, which appeared on items of merdHlD
dise or on containers thereof, were not intended to be true retail price or 
true retail value of merl'hanclise thus price-marked, hut to be far in excesS 
of price to be charged and actually charged in sale of snid Articles to con· 
sumers purchasing In usual course of trade, and far in excess of true value 
of !nwh articles, true retail value of which was 59 cents and 29 cents, 
respectivPly, and not $5 and $2, respectively, as advertised; 

'With effect of misleading a substantial part of consuming public b~· iuduciug 
them to believe that said Items were superior products made by mauufaC· 
turer to sell at retail at a price closely approximating that stamped thereo»d 
and that said pens had retail values closely approximating their purporte 
retail value and price of $5, and had a value substantially in excess of t!Jeir 
aforesaid actual value of about 59 cents; and with result that such false 
and misleading statements and representations constituted inducement8 tot 
a substantial number of purchasers to buy products thus offered, sold, all~ 
distributed, and unfairly diverted to said individual substantial volume 0 

trade from competitors, among whom there are many who manufactur~ 
ordinary fountain pens and. others who make pens of superior qualitY 811 

truthfully represent selling price or value to consuming public, and witb 
tendency and capacity so to divert: 

Held, That such acts and practices were all to the prejudice and injut'Y of the 
public and competitors and constituted unfair methods of competition. 

Before Mr. Johtn lV. Norwood, trial examiner. 
Mr. S. Brogdyne Teu., II for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2'6, 1914, entitled, "An Act to create a Federal Trade Con1nl

15
' 
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sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Robert 
Morris, doing business unde; the trade name and style of "D. P. Pen 
Company," hereinafter referred to as respondent, is now and has been 
using unfair methods of competition in commerce as "commerce" is 
defh:ed in said act, and it appearing to said Commission that a pro
ceedmg by it would be in the public interest, hereby issues its com
plaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Robert Morris is an individual who is now and has 
been for all times mentioned herein doing business under the trade 
name and style of D.P. Pen Company, city of Bordentown, State of 
New Jersey. Respondent is now and has been for more than 1 year 
last past engaged in the business of selling fountain pens in commerce 
be_tween and among the various Statf>s of the United States and in the 
District of Columbia. 

PAR. 2. Said respondent, being engaged in business as aforesaid, 
ca~lses said fountain pens, wlwn sold, to be transported from his 
Principal office and place of business in the State of New Jersey, to 
the purchasers thereof located in the various States of the United 
States and in the District of Columbia. There is now, and has been 
at all times mentioned herein, a constant current of trade and com
lnerce in said fountain pens sold by respondent between and among 
the various States of the United States and in the District of 
Columbia . 

• PAR. 3. In the course and conduct of his said business, respondent 
Is llow, and has been, in substantial competition with other individ
~als and with partnerships, firms, and corporations likewise engaged 
In the business of selling fountain pens in commerce among and be-

ctween the various States of the United States and in the District of 
olumbia. 

d PAR. 4. Respondent, in the course and conduct of his business as 
b et~iled in paragraphs 1 and 2 hereof, has caused and still causes to 
,e 1~1Serted in newspapers having a general interstate circulation, ad-
~ertJsements purporting to be descriptive of the merchandise offered 
t~l' sale and sold by him. The articles offered for sale and sold by 
' ~ respondent are described in said advertisements as possessing re
tai~ values and prices many times in excess of the actual price at 
"'~Ich the respondent sells said merchandise to purchasers. Many of 
sald articles ha,·e retail prices stamped and printed on the labels 
attached thereto, or on the containers in which they are offered for 
sale and sold to the public. The retail prices so stampPd or printed 
~ afo:esaid are many times in excess of the actual selling price of 

e sa1d articles to the consuming public, and are many times in 
l604:Jlm-39-\·or •. 2tl--68 
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-excess of their true and actual value. The retail prices so stamped 
or printed, as aforesaid, are false and fictitious, and in no sense repre
·sent either the true value or the true selling price of the article so 
price-marked. 

Among the said items advertised as aforesaid, are the following: 

9:30a.m. to 
8 p.m. only 

59¢ 

FRI.-SAT., Sept. lltl1 & 12th 

SPECIAL DISCOUNT COUPON 

-
9:30 a. m. to 
8 p. m. onlY 

59¢ 

'THIS CETIFICATE AND 59¢ ENTITLES THE BEARER TO ONE OF OUR 
GENUINE INDESTRUCTIBLE $5.00 VALUE VACUUM "Morris" FOUNTAIN 
PENS. Visible Ink Supply. YOU SEE the ink! A LIFETIME GV.AR· 
.ANTEE WITH EACH PEN. 

GET READY FOR SCHOOL OPENING 

(cut of pen) 

Visible Ink 

ONLY "MORRIS" HAS ALL NINE FEATURES REQUIRED IN A FIN& 
WRITING PEN TODAY 

1-"Morris" lifetime guarantee 
2-Greater Ink Capacity 
3-0ne stroke vacuum fill 
4-Smoother writing point 
5--Featherwelght perfectly balanced 

pen 

6-New fiat clixr-wlll not tear pockets. 
7-All fittings chromium-will not tar· 

nlsh. 
s-Latest laminated and pearl colors. 
9-Full barrel visible ink supply-not 

mere last drop visiliility. 

$2 PENCILS TO MATCH ABOVE PENS, 29¢ 

ADD 
11¢ Extra 
for Mail 
Orders 

Price after 
this sale 
$5.00 

LIMIT 
3 sets to 

Each 
Certificate 

The retail prices as indicated above, appearing on the items of mer· 
chandise or on the containers thereof, were not intended to be the 
true retail price or the true retail value of the merchandise so price· 
marked. The retail prices appearing on the articles, or the containers 
thereof, were intended by the respondent to be far in excess of the 
prices to be charged, and actually charged, in the sale of said articles 
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to the consumer purchasing in the usual course of trade, and far in 
t'l:cess of the true value of the various articles so price-marked. 

PAR. 5. Over a period of many years, manufacturers in many 
trades have formed a custom of marking or stamping on the article 
or item of manufacture, or on the container thereof, the retail price 
~t which said manufacturers suggest the retailer should sell the 
Item or article to the ultimate consumer purchaser; this suggested 
retail price so stamped or marked is intended to represent the cost 
of the manufacture of the article, plus a reasonable profit for the 
lllanufacturer and retailer, and consequently, to represent the ap
Pro:ximate retail sales value of the article. The range of suggested 
retail prices is intended by the manufacturer to be indicative of 
the quality and character of tTie materials used and the process by 
Which the article is manufactured. The public generally under
stands the custom herein detailed, anu has been led to and does 
Place its confidence in the price-marking so stamped and the repre
sentations thereby made as to the quality of the product, to the ex
~nt that it purchases a substantial volume of merchandise in re-
lance on the aforesaid custom. 

h PAR. 6. For many years a substantial part of the consuming public 
ave expressed, have had and still have, a marked preference for 

fountain pens manufactured of superior materials and produced by 
the manufacturer thereof with the intent and design of selling said 
roducts for prices in excess of the general and usual run of prices 
or. fountain pens manufactured with the usual and customary ma

t~l'lals, or with inferior materials. Said manufacturers, following 
t e .custom herein detailed, have marked or stamped the suggested 
;~tail prices on said fountain pens or on price labels or tags attached 
:f ereto as indicative of the superior quality and character of the 
ountain pens and their resulting higher values . 
. Whenever a genuinely superior product so stamped or marked. 

With the retail price thereof is offered for sale at a E-ubstantially 
f~duced price, the general purchasing public has been led to be
.1eve and does believe, that in purchasing said products it is secur· 
~ a bargain not ordinarily obtainable in the usual course of trade. 
h e. purchasing public has had and still has a preference for pur· 
~e as~ng ~enuinely superior products sold at less than the customary 

~all prxce thereof over ordinary products sold for the regular 
Prlce, which is lower than the normal retail price of the superior 
Product in the customary course of trade. 

~n truth and in fact, the merchandise sold by respondent and de
s~ribed herein is not a superior product, normally sold in the usual 
~ annels of trade for the retail price stamped on price labels or 
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tags attached thereto, or on the container thereof, or for any price 
closely approaching the said stamped retail price. 

PAR. 7. There are among the competitors of respondent many "Yho 
manufacture ordinary fountain pens, and others who manufac· 
ture fountain pens of superior quality, and who truthfully represent, 
said pens and their selling price or value to the consuming public. 

PAR. 8. The effect of the foregoing false and misleading represen· 
tations and acts of the respondent in selling and offm·ing for sale 
the items of merchandise as herein described, with false and ficti· 
tious price-marks stamped on price labels or tags attached thereto, 
is to mislead a substantial part of the consuming public in the.sev· 
cral States of the United States, by inducing them to mistakenly and 
erroneously believe that: 

The items of merchandise sold and distributed by respondents 
were and are superior products, manufactured with the intent and 
purpose on the part of the manufacturer that said products should 
be sold at retail at a price closely approximating the price stamped 
thereon. 

PAR. 9. The foregoing false and misleading statements and repre· 
sentations on the part of the respondent are inducements for a sub· 
stantial number of pnrchasPrs to buy the products so offered for sale, 
sold, and distributed by respondent, and have the tendency and 
capacity to, and do, unfairly divert to the respondent a substantial 
volume of trade from competitors of respondent engaged in similar 
businesses, with thP, result that substantial quantities of respondent's 
products are sold to the consuming public on account of said be· 
liefs induced by the false and misleading representations, and as tl 

consequence thereof, a substantial injury has been done to competi· 
tors in colnmPrce among the several States of the United States, 
and in the District of Columbia. 

PAR. 10. The aforementioned methods, acts, and practices of re· 
spondent are all to the prejudice of the public and respondent's 
competitors as hereinabove alleged. Said methods, acts, and prac· 
tices constitute unfair methods of competition in commPrce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914, 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 15, 1937, issued and on MaY 
18,1937, served its complaint in this proceeding upon respondent Rob· 
ert Morris, an individual trading as the D. P. Pen Company. The 
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~espond.ent failed to file answer. After due notice to respondent, hear
ll1gs were held on behalf of the Commission at which hearings evi
dence w-as adduced in support of the charges in the Commission's 
complaint. Respondent has failed to adduce evidence in opposition ~o 
the charges made in the Commission's complaint. All attempts to 
serve upon respondent a copy of the Commission's brief failed. 
Thereafter the proceedina rerrularly came on for final hearing b ' b b e~ore the Commission on the said complaint, testimony, and other 
evidence and the Commission's brief, and the Commission having 
duly considered the same and being now fully advised in the premises 
fi~ds. that this proceeding is in the interest of the public and makes 
thls Its findinrrs as to the facts and its conclusion drawn therefrom: 

b 

l'INDINOS AS TO THE FACTS 

PARAGRAPH 1. Robert Morris is an individual doing busjness under 
the trade name and style of D. P. Pen Company, with his principal 
office and place of business in the city of Bordentown, State of New 
~er~ey. He has been for more than 1 year last past engaged in the 

USiness of sellina fountain pens in commerce between and among the 
various States ot the United States and in the District of Columbia. 
When the fountain pens are sold the respondent transports, or causes 
~hem to be transported, from his principal office and place of business 
~n the city of Bordentown, State of New Jersey, to purchasers thereof 
Jocated in the various States of the United States other than New 
f ersey and in the District of Columbia. There is now, and has been 
or some time past, a course of trade in the fountain pens sold by 
~s~ondent in commerce between and among the various States of the 

lllted States and in the District of Columbia. 
PAR. 2. In the course and conduct of his business respondent is now, 

a~;I has been, in competition with other individuals and with partner
~ lps, firms, and corporations likewise engaged in the business of sell
l~g fountain pens in commerce among and between the various States 
0 ~he United States and in the Djstrict of Columbia. 

dAR: 3. The respondent, in the conduct of his business, has caused, 
~~ st~U causes advertisements purporting to be descriptive of the merf a~dJse offered for sale and sold by him to be inserted in newspapers 
laving a general interstate circulation. Said pens are described in 
~Uch advertisements as possessing retail values and prices many times 
~excess of the actual price at which the respondent sells his merchan
~:se to ultimate purchasers. Many of the articles have retail prices 
i amp:d and printed on the labels attached thereto or on the containers t .which they are offered for sale and sold to the public. The retail 
)l'JcE.>s so stamped or printed are many times in excess of the actual 
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selling price to the consuming public, and are many times in excess o£ 
their true and actual value. The retail prices so stamped or printed 
are false and fictitious and in no sense represent the true value or the 
t~ue selling price of the article so price-marked. Among the items 
advertised as herein set out are the following: 
ur--------, 

69¢ 

9:30a.m. to 

8p. m. only 

FRI.-SAT., Sept. 11th & 12th 

SPECIAL DISCOUNT COUPON 

-
9:30a.m. to 

8p.m. onlY -
59¢ 

THIS CERTIFICATE AND 59¢ ENTITLES THE BEARER TO ONE OF OU~ 
GENUINE INDESTRUCTIBLE $5.00 VALUE VACUUM "MORRIS" FOU:N
TAIN PENS. Visible Ink Supply. YOU SEE the ink! A LIFETIME 
GUARANTEE WITH EACH PEN. 

GET READY FOR SCHOOL OPENING 
(cut of pen) 
Visible Ink. 

ONLY "1\IORRIS" HAS ALL NINE FEATURES REQUIRED IN A FJN6 
WRITING PEN TODAY 

1-"Morris" lifetime guarantee 
2-Greater Ink Capacity 
3-0ne stroke vacuum fill 
4-Smoother writing point 
5-Featherwelght perfectly balanced 

pen 

6-New fiat clip-will not tear pockets. 
7-Ail fittings chromium-will not 

tarnish. 
8-Latest laminated and pearl colors. 
9-Full barrel visible ink supply-not 

mere last drop visibility. 

$2 PENCILS TO 1\IATCH ABOVE PENS, 29¢ 

ADD 
11¢ extra 
for Mail 

Orders 

Price after 
this sale 

$5.00 

LIMIT 
3 sets to 

Each 
Certificate , 

The retail prices as indicated above, appearing on the items of 
merchandise or on the containers thereof were not intended to be the 
true retail price or the true retail value of the merchandise so price· 
marked. The retail pric.es appearing on the articles or the con
tainers were intended by the respondent to be far in excess of the 
prices to be charged and actually charged in the sale of the articleS 
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~0 the consumer purchasing in the usual course of trade, and far 
In excess of the true value of the articles so price-marked. In fact 
t~e actual and true retail value of the pens and pencils sold and 
distributed by respondent is 59¢ and 29¢, respectively, and not $5.00 
and $2.00, respectively, as advertised by respondent. 

PAR, 4. There are among the competitors of respondent many who 
:manufacture ordinary fountain pens and others who manufacture 
!ountain pens of superior quaJity who truthfully represent the sell
Ing price or value to the consuming public. 

PAR. 5, The effect of the foregoing false and misleading repre
sentations and acts of the respondent in selling and offering for sale 
t~e articles of merchandise as herein described, with false and .ficti
hons price-marks stamped on price labels or tags attached thereto, or 
on the containers thereof, is to mislead a substantial part of the 
~onsuming public in the several States of the United States by induc
Ing them to mistakenly and erroneously believe that the items of 
lnerchanclise sold and distributed by respondent were and are superior 
l~roducts, manufactured with the intent and purpose on the part of 
t 1 ~ manufacturer that said products should be sold at retail at a 
PriC:e closely approximating the price stamped thereon; that said 
}Je.ns have retail values closely approximating the purported retail 
~'alue and price of $5.00; and that said pens have a value substantially 
111 

excess of their true and actual value of approximately 59¢. 
PAn, 6. The foregoing false and misleading statements and rt:>pre~ 

sent t' a Ions on the part of the resr)ondent are inducements for a sub
sta · lltlal number of purchasers to buy the products so offered for 
sale, sold, and distributed bv respondent, and haw the tendency and 
cap · J • 

ac1ty to and do unfairly diYert to the respondent a substantial 
~·olul11e of trade from competitors of respondent also engaged in sell
~~lg and distributing fountain pens in commerce among and betlveen 

le several States of the United States and in the District of Columbia. 

CONCLUSION 

i ~:h~ aforesaid acts and practices of respondent Robert Morris, an t. lVIdual trading as D.P. Pen Company, are all to the prejudice and 
unJ~~y of the public and of respondent's competitors and constitute 
., n air methods of competition in commerce within the intent and 

• ••1ea · nmg of the Federal Trade Commission Act. 

ORDER TO CEASE AND DF.SIST 

si 'I'his proceeding having been heard by the Federal Trade Commis
a~: upon the complaint of the Commission, the Commission's brief 

the record herein (the respondent having filed no answer to the 



1044 FEDERAL TRADE COl\Il\IISSIO~ DECISIO~S 

Order 20F.T.C. 

proceeding herein and having elected not to introduce any evidence 
on his behalf or file a brief herein), and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission .Act. 

It is ordered, That respondent Robert Morris, un individual tnld
ing as D. P. Pen Company, or doing business under any other trade 
name, his agents, representatives, servants, and employees in connec· 
tion with the offering for sale, sale, and distribution of founbtin pens 
or pencils in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from, directly or indirectly: 

1. Representing, through fictitious prices marked or stamped 011 

or affixed to said products, or on the containers thereof, or through 
any other means or device or in any manner, that said prices 50 

marked, stamped, or affixed are the regular or customary retail pt·ices 
for such products; 

2. Representing, as the customary or regular retail prices for such 
products, prices which are in fact fictitious and greatly in e:xc~ss 
of the prices at which said products are regularly and custon1artlY 
offered for sale and sold at retail. 

It is further ordered, That respondent shall, within 60 days frolll 
and after the date of service upon him of this order, file with the 
Commission a report in writing setting forth in detail the man~er 
and form in which he is complying with the order to cease and destsb 
hereinabove set forth. 
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IN THE MATTER OF 

DOXALD REICHGOTT, INDIVIDUALLY AND TRADING AS 
A~IERICAN NOVELTY COMPANY 

COMPI.AI:\'T, FINDI!i!GS, AND ORDER IN REGARD TO THE ALLEGED VIOJ,ATION 
01!' SEC. 5 OF AN ACT OF CO!iiGRESS APPROVED SEPT. 26, 1914 

Docket 3260. Complaint, Nov. 4, 1937-Dedsion, Apr. 9, 1938 

"Where au iudi¥itlual engaged in sale aud distribution of various articles of 
lllerchandi:-;e, including ele<'ti'ic r11zors and pl'n and pencil sets, to whole

}' s_ale dealers and jouuers-
urm~hed push cards for distribution of such merchandise to ultimate con

sumer, Wl1olly by lot or chance, under plan or scheme by which number 
selected by £"hance, as disclosed under disc, determined amount paid by 
Player, and in whi<·h correct ehance selection from card's list of feminine 
llntue~ of name eorresponding to that disclosed under master seal after 
sale of <:hances, resulted in player's receiving, without further cost, article 
of lll«'rchandise ~<pedfied on card, and in which those selecting certain 
indicate«\ numbers alt;o similarly receivf'd artides of merchandise, which 
Yllrious articles wpre of a greatet• Yalue than cost of single push or punch, 

'\V' and normal retail prices of which were much in excess of such cost; 
lth result of supplying to and pl<lclng in bands of others, through practice 

of forwarding said ennis, descriptive literature and instructions to mem
U(>rs of public, mpaus of C'Onducting lotteries, in accordance with such plan, 
in sale of his m(>rclJandise, purchased, sold, and distributed by many, at
tracted by said method and element of chance inyoh·ed in sale or distribu
tion thet·eof, in preference to that offered and sold by compf'titors, who (]O 

not use same or equivalent method, and with effect of unfairly diverting 
to him trade and custom from said competitors, including many who are 
unwilling to adopt and use said or any method involdug game of chance 
or sale of a chance to win something by chan('(>, or any other method 
contrary to public policy, and refrain therefrom, and do not use same or 

II equivalent methods, and witb tendency and capacity so to divert: 
eld, 'fbat such acts and practices were all to the injury and prf'judiC'e of the 

PUblic and competitors and constituted unfair methods of competition. 

Before Afr. Miles J. Fwrnas, trial examiner. 
M'I'.1Ienry 0. La-nk and Mr. P. 0. Kolinski :for the Commission. 

COMPI.AINT 

t . Pursuant to the provisions of an Act o£ Congress approved Sep-
e~ber 26, 1914, entitled "An Act to create a Federal Trade Com
~lssion, to define its powers and duties, and for other purposes," 
R ~Federal Trade Commission having reason to believe that Donald 
h 81C~Igott, individually and trading as American Novelty Company 
:rne~~nafter referred to as respondent, has been and is using unfair 

e ods of competition in c()mmerce, as "commerce" is defined in 
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said act, and it appearing to said Commission that a proceeding ~y 
it in respect thereof would be in the public interest, hereby issues Jts 
complaint stating its charges in that respect as follows: 

PARAGRAPH 1. Responde.nt is an individual doing business und~r 
the trade name and style of American Novelty Company, with hiS 
principal office and place of business located at 1841 Broadway, NeW 
York, N. Y. He is now, and for several months last past has be.en, 
engaged in the sale and distribution o£ various articles o£ merchandise, 
including, among others, electric razors and pen and pencil sets, to 
wholesale dealers and jobbers and to members of the public located 
at points in the various States o£ the United States. Respondent 
causes and has caused such merchandise when sold to be transported 
from his principal place o£ business in New York City to purchasers 
thereof in the State of New York and in other States o£ the United 
States at their respective places of location. There is now, and haS 
been for several months last past, a course of trade and commerce 
by said respondent in such merchandise between and among the 
various States o£ the United States. In the course and conduct of 
said business, respondent is in competition with other individuals 
and with partnerships and corporations engaged in the sale and 
distribution of similar or like articles o£ merchandise in commerce 
between and among the various States of the United States. . 

PAR. 2. In the course and conduct o£ his business, as described ~n 
paragraph 1 hereof, the respondent, .in soliciting the sale of and Jn 

selling and distributing the said merchandise, has furnished variou: 
devices and plans of merchandising which involve the operation ? 
games o£ chance, gift enterprises or lottery schemes by which said 
merchandise is distributed to the ultimate consumers wholly by lot or 
chance. Said devices and plans o£ merchandising consist of push 
cards, the use of which, in connection with the sale and delivery to the 
purchasing public, was and is substantially as follows: The push 
cards have a number of partially perforated disks, and when a pu.sh 
is made and the disk is separated from the card a number is diS· 
closed. There are as many separate numbers as there are disks on 
the card, but the numbers are varied or assorted and are not arranged 
in numerical sequence. The number on said disks are effectively con
cealed from purchasers and prospective purchasers until a selection 
has been made and the disk separated from the card. The price or 
terms of sale vary, depending upon the number obtained. Numbe~·s 
from 1 to 10, inclusive, are free, and numbers from 11 to 35 pay 1n 
cents the amount o£ the number, and numbers over 35 pay 35 cents. 
Directly above each disk there is printed a girl's name, and the 
card has a space prepared £or recording the name of each purchaser 



AMERICAN NOVELTY CO. 1047 

1045 Complaint 

<>f a disk opposite the corresponding girl's name. The card also 
has a master seal which, when removed exposes a girl's name cor
responding to one of those appearing under said disks. The pur
chaser who pushed the disk corresponding to the name under the 
ltlaster seal is entitled to a specified article of merchandise, and the 
Purchasers selecting certain indicated numbers also receive a speci
fied article of merchandise. The name under the master seal is 
e~ectively concealed from purchasers and prospective purchasers un
til all sales have been made and the master seal removed. Purchasers 
Who select names other than the name appearing under the master 
seal, or numbers other than those indicated as winning a prize, do 
llot receive anything for their money other than the privilege of 
Pnshh1g a disk from said card. The said artic1es of merchandise are 
Qf a greater value than the cost of a single push from said card. 
'I'he fact as to whether a customer receives his chance free or pays for 
the. same, and the fact as to whether a purchaser receives a specified 
article of merchandise, is thus determined wholly by lot or chance. 
?ther push cards furnished and distributed by respondent for use 
ln the sale and distribution of his merchandise involve the same 
principle, but vary in detail. 

P .AR. 3. Respondent forwards his push cards, together with vari
ou.s descriptive literature and with instructions as to how to operate 
Sal~ push cards or explaining what to do in order to obtain said 
articles of merchandise, to various members of the public, and a sub
stantial amount of such merchandise is sold or distributed by such 
?ersons by means of said push cards and in accordance with the 
Instructions furnished by respondent. Respondent thus supplies to 
~nd places in the hands of others the means of conducting lotteries 
~n t~1e sale of his merchandise in accordance with the sales plan 
eremabove set forth. 
pAR. 4. The sale of merchandise to the purchasing public in the 

~anner above alleged involves a game of chance or the sale of a 
\ ance to procure articles of merchandise at a price much less than 
t e. normal retail price thereof. Many persons, firms, and corpo
rations who make or sell merchandise in competition with the re
spondent, as above alleged, are unwilling to adopt and use said 
~ethod or any method involving a game of chance or the sale of a. 
c lange to win something by chance, or any other method that is 
Mntrary to public policy, and such competitors refrain therefrom. 

1 any persons are attracted by respondent's said method and by the 
~hement of chance involved in the sale or distribution thereof in 

e ~an.ner above described, and are thereby induced to buy and sell 
or (hstnbute respondent's merchandise in preference to merchandise 
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offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent, because of said game of chance, has the tendencY 
and capacity to, and does divert trade and custom to respondent 
from his said competitors who do not use the same or an equivalent 
method. 

PAR. 5. The aforesaid acts and practices of respondent are all t:o 
the injury and prejudice of the ptiblic and of respondent's competl· 
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Actr 
the Federal Trade Commission, on November 4, 1937, issued, and 
thereafter served, its complaint in this proceeding upon Donald 
Reichgott, individually and trading as American Novelty Company, 
charging him with the use of unfair methods of competition in com· 
merce in violation of the provisions of said act. .After the issuance 
of said complaint and the filing of respondent's answer, the Com· 
mission, by order entered herein, granted respondent's reque,st for 
permission to withdraw said answer and substitute therefor a sub· 
stitute answer admitting all the material allegations of the complaint 
to be true and waiving the taking of further evidence und all other 
intervening procedure, which substitute answer was duly filed in the 
office of the Commission. Thereafter this proceeding regularly can1e 
on for final hearing before the Commission, on the said complaint and 
the substitute answer, and the Commission, having duly consider~d 
the matter and now being fully advised in the premises, finds that tins 
proceeding is in the interest of the public and makes this its findings 
as to the fac.ts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent is an individual doing business under ~he 
trade name and style of American Novelty Company, with his pnn· 
cipal office and place of business located at 18-H llroadwuy, Ne~ 
York, N. Y. He is now, and for some time last past has been, engu~e 
in the sale and distribution of various articles of merchandise, 111-

cluding, among others, electric razors and pen and pencil sets, to 
wholesale dealers and jobbers and to members of the public located 
at points in the various States of the United States. Respondent 
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causes and has caused such merchandise when sold to be transported 
from his principal place of business in New York City to purchasers 
thereof in the State of New York and in various other States of the 
United States at their respective places of location. There is now, 
and has been for some time last past, a course of trade and commerce 
by said respondent in such merchandise between and among the vari
ous States of the United States. In the course and conduct of said 
business, respondent is in competition with other individuals and with 
~a~nerships and corporations engaged in the sale and distribution of 
SIIn1lar or like articles of merchandise in commerce between and 
among the various States of the United States. 

PAR. 2. In the course and conduct of his business, as described in 
Paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said merchandise, has furnished various 
devices and plans of merchandising which involve the operation of 
gatnes of chance, gift enterprises or lottery schemes by which said 
merchandise is distributed to the ultimate consumers wholly by lot or 
chance. Said devices and plans of merchandising consist of push 
cards, the use of which, in connection with- the sale and d~livery to 
the purchasing public, was and is substantially as follows: The push 
~ards have a number of partially perforated discs, and when a push 
ls made and the disc is separated from the card a number is dis
closed. There are as many separate numbers as there are discs on 
~he card, but the numbers are varied or assorted and are not arranged 
In numerical sequence. The numbers on said discs are effectively con
cealed from purchasers and prospective purchasers until a selection 
has been made and the disc separated from the card. The price or 
~erms of sale vary, depending upon the number obtained. Numbers 
rom 1 to 10, inclusive, are free, and numbers from 11 to 35 pay in 
~_nts the amount of the number, and numbers over 35 pay 35 cents. 
l ltectly above each disc there is printed a girl's name, and the card 
~~s a space prepared for recording the name of each purchaser of a 

Isc opposite the corresponding girl's name. The card also has a 
~aster seal, which, when removed, exposes a girl's name correspond
Ing to one of those appearing above said discs. The purchaser who 
Pus.hes the disc corresponding to the name under the master seal is 
e~trtl~d to a specified article of merchandise, and the purchasers 
se ectmg certain indicated numbers also receive a specified article of 
~lerchandise. The name under the master seal is effectively concealed 
rom purchasers and prospective purchasers until all sales have been 
In~de and the master seal remoYed. Purchasers who select names 
0:h er than the name appearing under the m,aster seal, or numbers 
~ er t~an those indicated as winning a prize, do not receive anything 
or thmr money other than the privilege of pushing a disc from said 
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card. The said articles of merchandise are of a greater value 
than the cost of a single push from said card. The fact as to whether 
a customer receives his chance free or pays for the same, and the 
fact as to whether a purchaser receives a specified article of mer· 
chandise, are thus determined wholly by lot or chance. Other push 
cards furnished and distributed by respondent for use in the sale 
and distribution of his merchandise involve the same principle, but 
vary in detail. 

PAR. 3. Respondent forwards his push cards, together with various 
descriptive literature and with instructions as to how to operate said 
push cards or explaining what to do in order to obtain said articles 
of merchandise, to various members of the public, and a substantial 
amount of such merchandise is sold or distributed by such persons by 
means of said push cards and in accordance with the instructions fut·· 
nished by respondent. Respondent thus supplies to and places in the 
hands of others the means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set forth. 

PAR. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure articles of merchandise at prices much less than the normal 
retail prices the.reof. Many persons, firms, and corporations who 
make or sell merchandise in competition with the respondent, as above 
found, are unwilling to adopt and use said method or any method 
involving a game of chance or the sale of a chance to win something 
by chance, or any other method that is contrary to public policy, and 
such competitors refrain therefrom. Many persons are attracted bY 
respondent's said method and by the element of chance involved in 
the sale or distribution thereof in the manner above described, and 
are thereby induced to buy and sell or distribute respondent's Uler· 
chandise in preference to merchandise offered for sale and sold by 
said competitors of respondent who do not use the same or an equiva· 
lent method. The use of said method by respondent, because of said 
game of chance, has the tendency and capacity to, and does, unfairlY 
divert trade and custom to respondent from his said competitors 
who do not use the same or an equivalent method. 

CONCLUSION 

The aforesaid acts and practices of respondent, Donald Reichgott, 
individually and trading as American Novelty Company, are all t.o 
the injury and prejudice of the public ·and of respondent's compeU· 
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 

.This proceeding having been heard by the Federal Trade Com
llllssion upon the complaint of the Commission and the substitute 
answer of respondent admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervenincr procedure, and the Commission having made its 
fi~dings as to the facts and its conclusion that said respondent has 
V"lolated the provisions of the Federal Trade Commission Act. 

It i.~ ordered, That the respondent Donald Reichgott, individually 
and trading as American Novelty Company, or trading under any 
ot.her name, his agents, representatives and employees, in connection 
'Wlth the offering for sale, sale and distribution of electric razors, pen 
and pencil sets, and other articles of merchandise, in interstate com
n:erce or in the District of Columbia, do forthwith cease and de
Sist from: 

1. Supplying to or placing in the hands of others push or pull 
cards, puneh. boards or other lottery devices for the purpose of 
~nabling such persons to dispose of or sell such or similar products 
Y the use thereof· · , 

t 2· Mailing, shipping, or transporting to his agents or to distribu-
ors or to the members of the public, push or pull cards, punch boards 

or other lottery devices so prepared or printed as to enable said per
Sons to sell or distribute such or similar products by the use thereof; 
th 3· Selling or otherwise disposing of such or similar products by 

; U~e of push or pull cards, punchboards or other lottery devices. 

8 
t. ~s further ordered, That, within 60 days from the date of the 

~r:v-~ce of this order upon said respondent, he shall file with the Com
f 18810~ a report in writing setting forth in detail the manner and 
hor~ 111 which he has complied with the order to cease and desist 

erelnabove set forth. 
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IN THE MATTER OF 

JOE LIEBOWITZ 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIOZ'I 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3282. Complaint, Dec. 13, 1931-Decision, Apr. 9, 1938 

Where an individual E'ngaged in the manufacture of ladies' undergarments and 
other allied products, and in sale and distribution of such undergarments 
to retail dealers and other customers in the various States-

Attached and sewed to certain of his aforPl'nid products a labpl bearing Jau
guage "100% Pure Silk," notwithstanding fact that said products, tbUS 
represented, designated and referred to, were not composed of pure siJk, 
product of the cocoon of the silk worm, and were not "pure silk," as tong 
understood by retail trade and consuming public generally, 1. e., products 
composed entirely of silk with no weighting material whatsoever, and, 11

: 

such, regarded by trade and public generally as superior to and rnuc 
preferred over silk products containing weighting, but were predominantlY• 
or to a substantial degree, composed of non-silk weighting material; f 

With capacity and tendency to mislead and deceive a substantial portton. ~ 
purchasing public into erroneous belief that said products were pure sil ~ 
and to cause them to purchase same as result of such belief, and witt 
effect of unfairly diverting trade to him from competitors who do n~ 
resort to such methods and practices and do not misrepresent material fro 
which their respective products are made: e 

Held, That such acts and practices were to the prejudice and injury of tbt 
public and of said competitors and constituted unfair methods 0 

competition. 

Jrfr. George W. Williams for the Commission. 

Col\IPLAINT 

Pursuant to the provisions o£ an Act of Congress, approved Sep-
lS· tember 26, 1914, entitled "An Act to create a Federal Trade Comn\ 

sion; to define its powers and duties, and for other purposes,'~ t 
1~ 

Federal Trade Commission having reason to believe that Joe L1ebO 
witz, an individual, hereinafter referred to a.s respondent, has been 
and is using unfair methods o£ competition in commerce, as ''c~Jll· 
merce" is defined in said act, and it appearing to said Commissl~Jl 
that a proceeding by it in respect thereof would be in the pnb 1~ 
interest, hereby issues its complaint stat~ng its charges in that respec 
as follows: ·t1 

PARAGRAPH 1. Respondent, Joe Liebowitz, is an individual w~ ; 
his office and principal place of business located at 1007 Chand e t 
A venue, Linden, N. J., and is engaged, and £or many years last pas. 
has been engaged in the business of manufacturing ladies' undergar 
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rn~nts and other allied products. He sells, and has sold and dis
tnbuted, such undergarments to retail dealers and other customers 
located in the various States of the United States. He causes said 
products, when sold to be shipped from his place of business in Lin
den, N. J., to the ~urchasers thereof located in the various States 
of the United States other than the State of New Jersey. There is 
now, and has been at all times mentioned herein, a course of trade 
and commerce by said respondent in said products so sold by him 
between and amoncr the various States of the United States. Re-o 
spondent is now and at all times herein mentioned has been in sub-
stantial competition with other persons and with corporations, firms, 
and partnerships engaged in the sale and distribution of ladies' un
dergarments and other allied products in commerce between and 
among the various States of the United States. 

PAn. 2. In the course and conduct of his business as described in 
Paragraph 1 hereof, respondent in soliciting the sale of and selling 
~ettain of his products, attaches, affixes, and sews to said products a 
abel bearing the following language, "100% Pure Silk." 

The representations made on such label by the respondent as in this 
Paragraph set out serve as representation~ to retail dealers and to 
1l1ernbers of the purchasing public that such products so adYertised 
and offered for sale were pure silk. The representations thus made 
Were false and misleading in that said products so represented, desig
~ted and referred to were not composed of pure silk, the product of 
f e cocoon of the silk worm, but were predominantly or to a substan-
lal degree composed of weighting material which is not silk. 
fPAn. 3. The word "silk" for many years last past has had, and 

8 
Ill has, in the mind of the retail dealers and consuming public gen

erally a, definite and specific meaning, to wit: the product of the 
~ocoon of the silkworm. The expression "pure silk" for many years 
Pas~ past has had in the mind of the retail dealers and consuming 
p u he generally a definite and specific meaning to wit: a fabric com
S~~~d entirely of pure silk and without any weighting whatsoever. 
e ~ products for many years have held and still hold a great public 
ps eem and confidence for their preeminent qualities. Products com
tlosed entirely of pure silk and without weighting are regarded by 
f le trade and the public generally as superior to and much to be pre-
erred ov "lk d 1 . . . 

P er sr ·pro nets t 1at contam wmo·htmcr. 
Aa 4 o o 

ti d .. · There are among the competitors of respondent men-
ar~~efi rn Pltragraph 1 hereof individuals, corporations, partnerships, 

c trms engaged in the manufacture and sale of ladies' under•Tnr-
16045tm--39--voL.26----69 h 
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ments and other allied products who do not misrepresent the nature 
of the material from which such garments are made. 

PAn. 5. The use by respondent of the representations set forth 
herein have had, and now have, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such products are, and were, pure silk, and to 
cause them to purchase said products as a result of such erroneous 
beliefs engendered as above set forth. The use by respondent of _the 
representations aforesaid has unfairly diverted, and does uufatrlY 
divert, trade to the respondent from its said competitors, and therebY 
substantial injury is being, and has been done, by respondent to com· 
petition in commerce among and between the various States of the 
United States. 

PAn. 6. The above alleged acts and practices of respondent, ns 
hereinabove alleged, are all to the prejudice of the public and re· 
spondent's said competitors, and constitute unfair methods of con1f 
petition in commerce within the intent and meaning of Section 5 ° 
an Act of Congress entitled "An Act to create a Federn1 Trade Com;, 
mission, to define its powers and duties, and for other purposes. 
approYed September 26, 1014. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to cretlte a Federal Trade Com;, 
mission, to define its powers and duties, and for other purposesr 
the Federal Trade Commission, on the 13th day of December 193 ' 
issued and subsequently served its complaint in this proceeding upon 
respondent Joe Liebowitz, an individual, charging him with the use 
of unfair methods of competition in commerce in violation of ti~e 
provisions of said act. On March 10, 1938, the respondent fi]ed ht; 
answer, in which answer he admitted all the material allegations~ 
the complaint to be true and stated that he waived hearing on t e 
charges set forth in the said complaint and that, without fu~ther 
evidence or other intervening procedure, the Commission might tssue 
and serve upon him findings as to the facts and conclusion and ~11 

order to cease and desist from the violations of law charged in t 1e 
complaint. Thereafter this proceeding came on for final hearing 
before the Commission on said complaint and answer, and the Co~: 
mission having duly considered the matter and now being fully 11 f 
vised in the premises, finds that this proceeding is in the interest 0 

the public and makes this its findings as to the facts and its con
clusion drawn therefrom·: 
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FINDINGS AS TO THE FACTS 

_P AllAGRAPH 1. Respondent, Joe Liebowitz, is an individual, with 
h:s office and place of business located at 1007 Chandler A venue, 
~lnden, N.J. He is, and for many years last past has been, engaged 
111 the btisiness of manufacturing ladies' undergarments and other 
allied products. He sells and distributes such undergarments to 
retail dealers and other customers loeated in the various States of the 
lJnited States. He causes said products, when sold, to be shipped 
~rom his place of business in Linden, N.J., to the purchasers thereof 
ocated in the various States of the United States other than the 
~tate of New Jersey. There is now, tmd has been at all times men
~loned herein, a eourse of trade and commerce by said respondent 
111 • 1 . s Snl( products so sold by him between and among the varwus ,tates 
of the United Stat!:'s. Respondent is now, and at all times herein 
~lentioned has been, in competition with other persons, corporations, 

tins, and partnerships likewise engaged in the sale and distribution 
of latlies' undergarments and other allied products in commerce be
hYeen and among the Yarions States of the United States. 

pAn. 2. In the course and conduct of his business as described in 
Pnragraph 1 hereof, respondent, in soliciting the sale of and selling 
Cettain of his aforesaid products, attaches, affixes and sews to said 
Products a label bearing the following language: "100% Pure Silk." 

The aforesaid statement made on such labels by the respondent 
serves as a represPntation to retail dealers and to members of the 
P~l'chasing public that such products so labeled, advertised, and 
~ t'ed for sale are "pure silk." The representation thus made is 
a se and misleading, in that, said products so represented, designated 

and f · re erred to are not composed of pure silk, the product of the 
elocoon of the silkworm, but are predominantly or to a substantial 
( e~ree composed of weighting material which is not silk. 
t'l <\R. 3. The word "silk" for many years last past has had, and 
~ 1 1 has, in the minds of the retail dealers and consuming public 
c l'llerally, a dPfinite and specific meaning, to wit: A product of the 

1 ocoon of the silkworm. The expression "pure silk" for many years 
~'\s~last has had in the minds of the retail dealers and consuming 
c u Ic generally, a definite and specific meaning, to wit: A fabric 
e om pose~ entirely of silk without any weighting material whatso
gver. S1lk products for many years have held, and still hold, a 
pr:~t public esteem and confidence for their preeminent qualities. 
r 

10 
nets composed entirely of pure silk and without weighting are 

~ga~ded by the trade and the public generally as superior to and 
uc preferred over silk products that contain weighting. 
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PAR. 4. There are among the competitors of respondent, referred 
to in paragraph 1, individuals, corporations, partnerships, and firrns 
engaged in the manufacture and sale of ladies' undergarments and 
other allied products, who do not misrepresent the nature of the 
material from which such garments are made. 

PAR. 5. The use by respondent of the statements and representa
tions set forth herein has had, and has, a capacity and tendency ~0 

mislead and deceive a substantial portion of the purchasing pubhC 
into the erroneous belief that such products are "pure silk," and 
causes them to purchase said products as a result of such erroneous 
belief. The use by respondent of the representations aforesaid haS 
unfairly diverted, and does unfairly divert, trade to respondent fron~ 
those of his said competitors who do not resort to such methods an. 
practices and who do not misrepresent the material from which thelr 
respective products are made. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Joe LiebowitZ£ 
an individual, are to the prejudice and injury of the public and 0 

respondent's said competitors, and constitute unfair methods of c0
111£ 

petition in commerce within the intent and meaning of Section 5 ° 
an Act of Congress entitled "An Act to create a Federal Trade Conl· 
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Comn11
.
5
" 

sion upon the complaint of the Commission and the answer filed he~·elll 
on March 10, 1938, by respondent admitting all the material allegatwns 
to be true and waiving the taking of further evidence and other inter· 
vening procedure, and the Commission having made its findings as ~0 
the facts and conclusion that said respondent has violated the provi· 
sions of an Act of Congress approved ~e~tember 26, 191.4, entitle~ ''J~~ 
Act to create a Federal Trade Comm1sswn, to define 1ts po"-ers at 
duties, and for other purposes." . 
It~ ordeTed, That the respondent, Joe Liebowitz, an individual, }llS 

agents, servants.' a1:d e~1ployees, .in connection with the offering ~0~ 
sale, sale and distributwn of ladies' undergarments and other alh~ 
products in interstate commerce or in the District of Columbia, c 0 

forth with cease and desist from : 
1. Using the terms "pure silk" and "100% pure silk," or any other 

terms or words of similar import and meaning, to describe or desi~nate 
any fabrics or products \vhich are not composl:.'d wholly of silk, the 
product of the cocoon of the silkworm: 
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. 2. Using the word "silk," or any other word or words of similar 
lnlport or meaning, to describe or designate fabrics or products which 
are not composed wholly of silk, the product of the cocoon of the silk
,~·orm, unless, in the case of a fabric or product composed in part of 
~llk and in part of rayon or material or materials other than silk, there 
;s used in immediate connection and conjunction therewith, and in 
etters of at least equal size and conspicuousness, a word or words accu
r~te]y describing the fiber, material or materials from which said fab-
l'!c or product was actually made; and provided, that the fiber or 
Ina~erial content of such fabric or product be accurately disclosed by 
~les1gnating each constituent fiber or material thereof, in the order of 
Its predominance by weight, beginning with the largest single 
constituent. 

lt_isfurther ordered, That the respondent shall within 60 days after 
ser~~ce upon him of this order, file with the Commission a report in 
Wntmg, setting forth in detail the manner and form in which he has 
complied with this order. 
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IN THE MATTER OF 

THOMAS R. 1\IOSS, INDIVIDUALLY, AND TRADING AS 
OKEENA NOVELTY COMPANY AND MANUFACTURERS 
SALES COMPANY 

COl\IPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO~ 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 33JZ. Complaint, Feb. 10, 1938-Decisiou, Apr. 9, 1£t38 

\Vhere an individual engaged in offer and sale of radios, bridge sets, !llisers, 
dishes, grill sets, and other articles of merchandise to purchaHers in the 
various States and in the Distrif·t of Columbia-

( a) Sold and distributed his products through merchandising plan involving 
distribution of advertising literature, push cards, order blanks, advertise· 
ments illustrating his products, and circulars explaining his said plan, under 
which particular article or articles included, as set forth on cards' explaua· 
tory legends, were awarded to player successful in selecting by chance, frou; 
feminine names displayed thereon, particular name revealed, after sale 0 

chances, by removal of master seal, at cost to said player of particulnr 
chance, as determined by number punched, and card's number price sr.nJe, 
thereon di$played, and under which operators of said canis were cOilltleu
sated by receipt of such merchandise ; ! 

With result that purchasing public was thus induced to buy pushes in ]lope 0 f 
selecting prize-winning name or number ~nd thl'reby obtaining article 0 

merchandise of greater value than amount paid, as likewise determined b~ 
lot or chance, and many persons, attracted by his aforesaid method 110 t 
element of chance involved in sale of his said merchandise, as above srd 
forth, were induced to buy and sell same In preference to that offered aiid 
sold by said competitors, who do not use same or equivalent methods, 311

• 

with further result of supplying means of conducting lotteries in sale of ~~iS 
merchandise in furnishing such push cards to operators thereof, in violatJO~ 
of long standing public policy of common law and criminal statutes 110 

that of United States Government, and with effect of unfairly diverting to 
said indiYidual trade and custom from competitors, including many who ar~ 
unwilling to adopt and use such or any method involYing game or sale 0d 
chance to win by chance, or other method contrary to public policy, au 
refrain therefrom, and with capacity and tendency so to divert; and . 

1 I ·u1 11 (b) Included word ":\Ianufacturers" in one of trade names employed by ll d 
carrying on a part of his said business, and also used said word nnd wor 

8 
"Factories" in such phrases as "Associated Factories" and "Manufncturer· 
and Distributors," in conjunction with or separate from trade name, to d~ 
scribe his said business, and in soliciting sales of his said products, 8~. 
displayed said trade name and aforesaid words and phraHes on letterbefl, ~~ 
em·eiopes, catalogs, circulars, and other matter distributed to custonJCl 
and prospective customers; . 

11 
Notwithstanding fact that he did not, either independently or in associat~~d 

with others, make products sold by him, and had never done so, an~ r 
not own or operate or directly control or have any interest in, nnY nHI~i~l 
factory wherein such products were made, but filled orders received bY d. 
from factories and mills which he neither owned, operated, nor contro!le ' 
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With effect of misleading and deceiving purehasers by causing them to believe 
that he actuallv owned and operated, independently or in association with 
uthers, or dire~tlS controlled, factories or mills in which products sold by 
him were made, or that he himself made same, and, ou account of snell 
helief, of causing purchasers, certain of whom prefer to buy directly from 
manufacturer by reason of adYantnges, including price, uniformity and 
reliability believed to inhere in such purchasing, to buy said products, and 
of unfairly diverting trade to him from individuals aud concerns who 
actually manufacture their products, or who sell and distribute same be
twEo"en and among various States and in District of Columbia and do not 
fab;ely represent themselves to be manufacturers or mill overators: 

lleld, That such acts and practice~;~ were all to the prejudice and injury of the 
Pnblic and competitors and constituted unfair methods of competition. 

Mr. Henry C. Lank and N7·. P. C. Kolinski for the Commission. 
lllr. C. P. JJf os8~ of Dyersburg, Tenn., for respondent. 

ColiiPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
te~~er 26, 1914, entitled, "An Act to create a Federal Trade Com
lll.Issron, to define its powers and duties, nnd for other purposes," the 
Federal Trade Commission, having reason to believe that Thomas R. 
~foss, .individually, and trading as Okeena Novelty Company, and 
h Ianufacturers Sales Company, hereinafter referred to as respondent, 

as been and is using unfair methods of competition in commerce, 
as. "~ommerce" is defined in said act, and it appearing to said Com
lll.rss~OI~ that a proceeding by it in resped thereof would be in the 
Puhhc mterest, hereby issues its complaint stating its charges in that 
respect as follo,vs : 

PARAGRAPH 1. The respondent is an individual trading under the 
~atnes and styles of Okeena Novelty Company and Manufacturers 

ales Company, with his principal office and place of business located 
?n West Court Street, in the city of Dyersburg, Tenn. Respondent 
ls now, and for some time last past has been, engaged in offering for 
sa;e and selling radios, bridge sets, mixers, dishes, grill sets, and 
ot t~r articles of merchandise, to purchasers thereof located in the 
;;rrous States of the United States and in the District of Columbia. 

e causes and has caused said merchandise when sold to be shipped 
~r transported from his place of business in the State of Tennessee 
l~to and through other States of the United States and the District 

t
0

• Columbia to purchasers thereof at their respective points of loca-
lon. The · d h L f · l f re IS now, an as een or some time ast past, a course 
~ trade and commerce by said respondent in such merchandise be-
Ween and ] · S f 1 · d S · h n· . among t 1e varwus tates o t 1e Umte tates and m t e 
lstrlct of Columbia. In the course and conduct of his business 

l'espondent is in competition with other individuals and with part· 
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nerships and corporations engaged in the sale and distribution of 
like and similar articles of merchandise, in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

PAR. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in selling 
and distributing his merchandise, has furnished various devices and 
plans of merchandising which involve the operation of games o:f 
chance, gift enterprises, or lottery schemes, by which said merchandise 
is distributed to the ultimate consumers thereof wholly by lot or 
chance. The method and sales plan adopted and used by respondent 
was, and is, sebstantially as follows: 

Respondent causes and has caused to be distributed to the purchas· 
ing public, through the United States mails in interstate commerce, 
certain advertising literature, including, among other things, push 
cards, order blanks, advertisements containing illustrations of his 
merchandise, and circulars explaining respondent's plan of selling 
said merchandise and of allotting it as premiums or prizes to tl~e 
operators of the push cards. Said push cards bear a number of £emt· 
nine names, with a blank space opposite each for writing in the name 
of the customer. Said push cards have a corresponding number of 
partially perforated discs, on each of which is printed one of the 
feminine names printed alphabetically elsewhere on the cards. Con· 
cealed within each disc is a number, which is disclosed when the disc 
is pushed or separated from the card. The push cards have a master 
seal, concealed within which is one of the feminine names appearing' 
elsewhere on the said cards. The push card bears printed legenJs 
or instructions,· one of which is as follows: 

SELECT YOUR FAVORITE 
GIRL'S NAME 

AND RECEIVE A 
MOSS DELUXE CARD TABLE 

WITH "BUILT-IN" COMBINATION 
ASHTRAYS and COASTERS 

1¢ to 25¢ 
NO HIGHER 

Nos. From 1 to 25 
PAY WHAT YOU DRAW 

Nos. Over 25 
Pay Only 25¢ 

Write Players Name on Back 
Opposite Name Selected 
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Sales of respondent's products by means of said push cards are 
IUade in accordance with the specified legends or instructions. Said 
articles of merchandise sold and distributed by respondent vary in 
value, but each of said articles of merchandise is of greater value 
~han the cost of a single push from said push cards. The purchas
Ing public is thus induced and persuaded to purchase pushes from 
said cards in the hope that they may select a prize-winning name or 
number and thus obtain an article of merchandise of a greater value 
t~an the amount paid. The various articles of merchandise are thus 
distributed to the purchasing public wholly by lot or chance, and 
the amount which the customer pays for a chance is also determined 
W'?olly by lot or chance. Respondent furnishes his representatives 
With additional printed instructions or suggestions for using said 
Push cards. One of said printed instructions bears the fdllowing 
legend, to wit : 

1 INSTRUCT! OKS: There are 45 mixed numbers In this card, printed from 

2 UPwards. Numbers under 25 pay what number calls for. All numbers over 5 
Pay only 25t. When card is completely sold, open large seal at top, and 

~erson selecting name under seal, and person selling this card, each receive a 
loss DeLuxe Card Table, with 2 Eilt-ln Combination Ash Trays and Coasters. 

Tables with 4 Bilt·In Combination Ash Travs and Coasters can be bad, if 
desired, for 50t extra per table. ' 

TOTAL $10.00 

Respondent furnishes or sells various push cards for use in the 
sale and distribution of his merchandise by means of a game of 
chance, gift enterprise or lottery scheme. Said push cards are similar 
a.nd vary in detail, but the above described plan or method is illustra
ti-ve of the principle involved. 

PaR. 3. The persons to whom respondent furnishes the said push 
~ards use the same in purchasing, selling, and distributmg re
riondent's merchandise in accordance with the aforesaid sales plan. 

espondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of his merchandise in accord
ance with the sales plan hereinabove set forth. The use by re
spondent of said method in the sale of his merchandise, and the 
~~le ?f such merchandise by and through the use thereof and by 

l le aid of said method, is a practice of the sort which the common 
aw and · · · l" Crlmmal statutes have long deemed contrary to pubhc go Icy and is contrary to an established public policy of the 
overnment of the United States. 
pAR. 4. The sale of merchandise to the purchasing public in the 

~anner above alleged involves a game of chance or the sale of a 
c ance to procure an article of merchandise at a price much less than 
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the normal retail price thereof. Many persons, firms, and corpora
tions who sell or distribute merchandise in competition with t~H~ 
respondent, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale ~f 
a chance to win something by chance, or any other method that 18 

contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by respondent's said method and by 
the element of chance involved in the sale thereof, in the manner 
above described, and are thereby induced to buy and sell respondent's 
merchandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who do not use the same or an 
equivalent method. The use of said method by respondent, because 
of said game of chance, has the tendency and capacity to, and doesJ 
divert trade and custom to respondent from his said competitors 
who do not use the same or an equivalent method. 

P .AR. 5. In the course and conduct of his business, as hereinabove 
described, respondent has included within one of his trade names, 
Manufacturers Sales Company, under which to carry on a part of 
his business, the word "Manufacturers." Respondent has also used 
and is using the word "factories" within the phrase "associated 
factories," and the word "manufacturers" within the phrase "Inan~
facturers and distributors," in conjunction with, or separate from, hiS 
said trade names, with which to describe his said business. lk 
sp?ndent .has used continuousl.y. for some time last past, and i~ no~ 
usmg, said trade name contammg the word "Manufacturers, an 
has likewise used the words "associated :factories" and "manu· 
facturers and distributors," in soliciting the sale of and selling his 
products in commerce as hereinabove described. Respondent haS 
caused his said trade name, Manufacturers Sales Company, and th~ 
words "associated factories" and "manufacturers and distributorsd 
to appear on his letterheads, envelopes, catalogs, circulars, an 
other matter. All of said printed matter has been, and is, distributed 
in and among the various States to customers and prospective cus· 
tomers of the respondent. Such statements and designations serve 
as representations that respondent owns, operates, or controls the 
factory or mill wherein the products which he sells are manufactured, 
and that the respondent is associated with others in the manufacture 
of his said products. 

In truth and in fact, said respondent uoes not, either independent!~ 
or in association with others, make or manufacture the products sol 
by him, nor has he ever made or manufactured said products, either 
independently or in association with others. Respondent does not 
own or operate, or directly and absolutely control, or have a~Y 
interest in any mill or factory wherein the products sold by biill 
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are made or manufactured. Respondent has, at all times referred 
to herein, filled, and now fills, orders received by him with products 
111ade or manufactured in factories or mills which he does not own, 
O)Jera1kl, or control. .. 

PAR. 6. There is a preference on the part of certain purchasers 
01' prospective purchasers located in different States of the United 
~tates and in the District of Columbia for buying said products and 
hke or similar products directly from the manufacturer or mill pro
ducing the same. There is an impression and belief existing among 
certain of said purchasers or prospective purchasers of said products 
tlt~t a saving of the middleman's profit may be obtained, that a more. 
unlform line of goods may be purchased, and that an advantage is 
obtained by purchasing goods directly from a manufacturer or a mill 
operator. Said purchasers or prospective purchasers also believe that 
11101'-'~ reliance can be placed on a manufacturer or mill operator with 
regard to carrying out of contracts than can be placed upon one not 
; lllanufacturer or mill operator, and that dealing with a manu-
acturer or mill operator is preferable and more advantageous to the 

rnrchaser than is dealing with one not a manufacturer or mill opera
for. The use by the respondent of the words "manufacturers,'' "manu
h aet:uers and distributors," and "associated factories," as described 
tremabove, has a tendency and capacity to mislead and deceive pur

e H~sers by causing them to believe that the respondent, independently 
or lll association with others, actually owns and operates, or directly 
a,~d absolutely controls, the factories or mills in which the products 
~~ d by respondent are made or manufactured, or that respondent 
l!Jn~elf makes or manufactures his products, and to purchase re
spondent's products on account of such beliefs. The aforesaid repre-
sentati b d h d · d d t . ons y respon ent ave a ten ency and capacity to, an o, 
lnf

1
altly divert tmde to respondent from individuals, partnerships 

anc cor t' 1 11 f · d 'k 
8

. . pora IOns w 10 are aetna y manu acturmg pro ucts h -s or 

0

1
lh1.lar to the products of respondent, or who sell and distribute like 

·ul't~ilar products, both of which classes sell their respective. prod
S~ sIn commerce among and between the various States of the United 
th ates and in the District of Columbia, and who do not represent 

81 elm~elves to be manufacturers or mill operators when they are not 
lc 1 111 fact. 

in~ An. 7. The aforesaid acts and practices of respondent are all to the 
a~c~:~ an;l prejudi~e of the public and. o.f r~spondent's con_1p~titors 
int nshtute unfair methods of competitiOn m commerce w1tlnn the 
S ent and m(•aning of Section 5 of an Act of Con,.,.ress approved 

ept£•mbl'r 26 19 · "' lhi . ' 14, entitled "An Act to create a Federal Trade Com-
S~'<Ion, to define its powers and duties, and for other purposes." 



1064 FEDERAL TRADE COMMISSION DECISIONS 

Findings 26F.T.C· 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 10, 1938, issued, and 
therl\after served, its complaint in this proceeding upon the respond· 
ent Thomas R. Moss, individually, and trading as Okeena NoveltY 
Company and Manufacturers' Sales Company, charging him w~th _th~ 
use of unfair methods of competition in commerce in Yiolatwn ° 
the provisions of said act. After the issuance of said complaint un~ 
the filing of respondent's answer, the Commission, by order enter~ 
herein, granted ref'pondenfs request for permission to 'dthdra w satd 
answer and substitute therefor a substitute answer admitting all the 
material allegations of the complaint to be true and waiving ~he 
taking of further evidence and all other intervening procedure, wl~1ch 
substitute answer was duly filed in the office of the CommisslOil· 
Thereafter this proceeding regularly came on for final hearing before 
the Commission on the said complaint and the substitute answer, 
and the Commission, having duly considered the matter and being 
now fully advised jn the premises, finds that this proceediug is in th~ 
interest of the public and makes this its findings as to the facts an 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PAnAGRAPH 1. The respondent is an individual trading under th~ 
rs names and styles of Okcena Novelty Company and Manufacture d 

Sales Company, with his principal office and place of business locnte 
on 'Vest Court,Street, in the city of Dyersburg, Tenn. Respondent 
js nnw, and for some time last past has been, engaged in offering fo~ 
sal~ and selling radio~, bridge sets, mixers, dishes, grill sets~ and o!he~ 
artJt?les of merchandise, to purchasers thereof located in the vnnou 
States of the United States and in the District of Columbia. IIe 
causes and has caused said merchandise when sold to be shipped or 
transported from his place of business in the State of Tennessee il:to 
and through the various States of the United States ancl the Distnct 
of Columbia to purchasers thereof at their respective points of loca· 
tion. There is now, and has been for some time last past, a course 
of trade and commerce by said respondent in such merchandise be· 
twee.n and among the various States of the United States and in the 
District of Columbia. In the course and conduct of hi:; bnsine~s, re· 
spondent is in competition with other individuals and with partn.er· 
ships and corporations engaged in the sale and distribution of like 
and similar articles of merchandise, in commerce between and am0111 
the various States of the United States and in the District 0 

Columbia. 
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PAR. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in sell
Ing and distributing his merchandise through interstate commerce, 
~as furnished various devices and plans of merchandising which 
Involve the operation of games of chance, gift enterprises or lottery 
schemes, by which said merchandise is distributed to the ultimate 
consumers thereof wholly by lot or chance. The method and sales 
Plan adopted and used by respondent was, and is, substantially as 
follows: 

. Respondent causes and has caused to be distributed to the purchas
Ing public, through the United State§ mails in interstate commerce, 
certain advertising literature, including, among other things, push 
cards, order blanks, advertisements containing illustrations of his 
ln?rchandise, and circulars explaining respondent's plan of selling 
said merchandise and of a1lotting it as premiums or prizes to the 
?e1:a~ors of the push cards. Said push cards bear a number of 
emunne names, with a blank space opposite each for writing in the 

~<llne of the customer. Said push cards have a corresponding num
tlel' of partially perforated discs, on each of which is printed. one of 

0
te feminine names printed alphabetically elsewhere on the canls. 

,,?ncealed within each disc is a number, which is disclosed when the 
lllS ' 

c ls pushed or separated from the carcl. The push cards have a 
Inaster seal, concealed within which is one of the feminine names 
?Pearing elsewhere on the said cards. The push cards bear printed 
egends or instructions, one of which is as fo1lows: 

SELECT YOUR FAVORITE 
GIRL'S NAME 

AND RECEIVE A 
1\IOSS DELUXE CARD TABLE 

WITH "BILT-IN" COl\IBINATION 
ASHTRAYS and COASTERS 

1¢ to 25¢ 
NO HIGHER 

Nos. From 1 to 25 
PAY WHAT YOU DRAW 

Nos. OYer 25 
Pay Only 25¢ 

Write Players Name on Ba<:k 
Opposite Name Selected 
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Sales of respondent's products by means of said push cards a~e 
made in accordance with the specified legends or instructions. Sa~d 
articles of merchandise sold and distributed by respondent vary 111 

value, but each of said articles of merchandise is of greater Y11Iue 
than the cost of a single push from said push cards. The purchasi1~g 
public is thus induced and persuaded to purchase pushes from satd 
cards in the hope that they may select a prize-winning nnme or 
number and thus obtain an article of merchandise of a greater ya}ne 
than the amount paid. The various artides of merchandise are thns 
distributed to the purchasing public wholly by lot or chance, and the 
amount which the customer pays for a chance is also detern1ined 
wholly by lot or chance. Respondent furnishes his representatiY:s 
with additional printed instructions or suggestions for using satd 
push cards. One of ~aid printed instructions bears the following' 
legend, to wit: 

INSTRUCTIONS: There are 45 mixed numbers in this card, printed froUI"~ 
upwards. Numbers under 25 pay what numbers call for. All numbers over ~ 
pay only 25¢. When card is completely sold, open large seal at top, and perso!l 
selecting name under seal, and person selling this card, each receive a Moss 
DeLuxe Card Table, with 2 Bilt-In Combination Ash Trays and Coaster~{ 
Tables with 4 Bilt-In Combination Ash Trays and Coasters can be llad, 1 

desired, for GO¢ extra per table. 

TOTAL $10.00 

Respondent furnishes or sells various push cards for nse in th~ 
sale and distribution of his merchandise by means of a gatne l~ 
chance, gift enterprise or lottery scheme. Said push cards are sitn~ 
lar, varying only in detail, and the above described plan or nwtho 
is illustrative of the principle involved. 

PAn. 3. The persons to whom respondent furnishes the said push 
cards use the same in purchasing, selling, and distributing respond
ent's merchandise in accordance with the aforesaid sales plan. Re· 
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of his merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondel;t 
of said method in the sale of his merchandise, and the sale of Sll~ ~ 
merchandise by and through the use thereof and by the aid ~£ :a~ 1 
method, is a practice of the sort which the common law and crtll11na 
statutes have long deemed contrary to public policy and is contt:aJ'i 
to an established public policy of the Government of the Untte 
States. 

PAn. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a chan

1
ce 

to procure an article of merchandise at a price much less than t 
10 
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normal retail price thereof. Many persons, firms, and corporations 
Who sell or distribute merchandise in competition with the respond
ent, as above found, are unwilling to adopt and use said method or 
a1~Y method involving a game of chance or the sale of a chance to 
wn1 something by chance, or any other method that is contrary to 
Pnblic policy, and such competitors refrain therefrom. :Many per
sons are attracted by-respondent's said method and by the element 
of chance involved in the sale thereof, in the manner above found, 
~nd are thereby induced to buy and sell respondent's merchandise 
ln preference to merchandise offered for sale and sold by said com
petitors of respondent who do not use the same or an equivalent 
method. The use of said method by respondent, because of said game 
of chance, has the tendency and capacity to, and does, unfairly divert 
trade and custom to respondent from his said competitors who do not 
use the same or an equivalent method. 

PAR, 5. In the course and conduct of his business, as hereinabove 
described, respondent has included within one of his trade names, 
~anufacturers' Sales Company, under which to carry on a part of 
his business, the word "}Ianufacturers'." Respondent has also used 
nnd is using the word "factories" within the phrase "associated fac
tories," and the word "manufacturers" within the phrase "manufac
tu~·ers and distributors," in conjunction with, or separate from, his 
sald trade names, with which to describe his said business. Respond· 
en~ has used continuously for some time last past, and is now using, 
Said trade name containin(J' the word "1\lanufacturers'," and has 
~ikewise used, and is now uslng, the words "associated. factories" and 
~anufacturers and distributors," in soliciting the sale of and selling 

hrs products in commerce as hereinabove found. Respondent has 
caused his said trade name, Manufacturers' Sales Company, and the 
Words "associated factories" and. "manufacturers and distributors" to 
appear on his letterheads, envelopes, catalogs, circulars, and other 
matter. All of said printed matter has been, and is, distributed in 
and among the various States of the United States to customers and 
Pro:pective customers of the respondent. Such statements and desig
nations serve as representations that respondent owns, operates, or 
controls the factory or mill wherein the products which he sells are 
~anufactured, and that the respondent is associated with others in 
t le manufacture of his said products. 

~n truth and in fact, said respondent does not, either independently 
~r 1ll_ association with others, make or manufacture the products sold 
. Y hrm, nor has he ever made or manufactured said products, either 
lndependently or in association with others. Respondent does not 
own or operate, or d.irectly and absolutely control, or have any inter-
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est in any mill or factory wherein the products sold by him are made 
or manufactured. Respondent has, at all times found herein, filled, 
and now fills, orders received by him with products made or manu
factured in factories or mills which he does not own, operate, or 
control. 

PAR. 6. There is a preference on the part of certain purchasers and 
prospective purchasers located in the various States of the United 
States and in the District of Columbia for buying said products and 
like or similar products directly from the manufacturer or mill pro
ducing the same. There is an impression and belief existing among 
certain of said purchasers and prospective purchasers of said products 
that a saving of the middleman's profit may be obtained, that a mo~e 
uniform line of goods may be purchased, and that an advantage 1S 

obtained by purchasing goods directly from a manufacturer or mill 
operator. Said purchasers and prospective purchasers also belieYe 
that more reliance can be placed on a manufacturer or mill operator 
with regard to carrying out of contracts than can be placed upon 
one not a manufacturer or mill operator, and that dealing with {1. 

manufacturer or mill operator is preferable and more advantageous 
to the purchaser than is dealing with one not a manufacturer or mill ,, 
operator. The use by the respondent of the words "manufacturers, 
"manufacturers and distributors," and "associated factories," as fonnd 
hereinabove, has a tendency and capacity to mislead and deceive, nnd 
has misled and deceived, purchasers by causing them to believe that 
the respondent, independently or in association with others, actuallY 
owns and operates, or directly and absolutely controls, the factories 
or mills in which, the products sold by respondent are made or man:l
factured, or that respondent himself makes or manufactures 1119 

products, and to purchase respondent's products on account of such 
beliefs. The aforesaid representations by respondent have a tend
ency and capacity to, and do, unfairly divert trade to respondent 
from individuals, partnerships, and corporations who are actuallY 
manufacturing products like or similar to the products of respondent, 
or who sell and distribute like or similar products, both of which 
classes sell their respective products in commerce between and among 
the various States of the United States and in the District of Colum
bia, and who do not represent themselves to be manufacturers or mill 
operators when they are not such in fact. 

CONCLUSION 

The aforesaid acts and practices of respondent, Thomas R. l\foss, 
individually and trading as Okeena Novelty Company, and l\Ianu
facturers' Sales Company, are all to the injury and prejudice of the 
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PUblic and of respondent's competitors and constitute unfair methoJs 
of competition in commerce within the intent and meaning of the 
F'ederal Trade Commission Act. 

ORDER TO CEAE'E AND DESIST 

.T~is proceeding having been heard by the Federal Trade Com
lll.Ission upon the complaint of the Commission and the substitute 
answer of respondent admitting all the material allegations of the 
coll:\plaint to be true and waiving the taking of further evidence and 
~ll ~ther intervening procedure, and the Commission having made its 
~dings as to the :facts and its conclusion that said respondent has 

l'Iolated the provisions of the Federal Trade Commission Act. 
It i<J ordered, That the respondent, Thomas R. Moss, individually, 

~ld trading as Okeena Novelty Company and Manufacturers' Sales 
.. OJnpany, or trading under any other name, his agents, representa
tives, and employees, in connection with the offering for sale, sale, 
and distribution of radios, bridge sets, mixers, dishes, grill sets, 
~~· an~ other article of merchandise, in interstate commerce or i.n 

e District of Columbia, do forthwith cease and desist from: 
1. Supplying to or placing in the hands of others, push or pull 

c~r~'ls, pnnchboards or other lottery devices, for the purpose of en
~ hng snch persons to dispose of or sell such or simihr products by 

e use thereof· 
2· Mailing, shipping or transporting to his agents or to distributors 

~r to members of the public, push or pull cards, punchboards or other 

8
°;:ery d~vi~es so prepared or printed as to enable said persons to 
e or d1stnbute such or similar products by the use thereof; 

tl 
3
· Selling or otherwise disposing of such or similar products by 

1
: llse of push or pull cards, punch boards or other lottery devices; 

1 . · Representing, throuO'h the use of the word "manufacturers" in 
~~s trade names or in nny other printed matter, or through the use 
. t.he Word "factories" or throu()'h the use of any words or terms of 

Sl:tnll . t:> 

0 
• ar Import and meaning, or through any other means or devices 

t> r. ~ any manner, that said respondent is the manufacturer of the 

0

10 
nets sold by him, unlPss and until respondent actually owns and 

Perates . l' 1 . 

'
,.1 . , OI c 1rect y and absolutely controls, a manufacturmg plant 
·• 1ere1 · l . n sa1c products are manufactured by him. 

8 It. z8 further ordered, That, within 60 days from the date of the 
t'rv1ce of tl · d · · C . . us or er upon s::ud respondent. he shall file w1th the 
a::~lSSI~n a r.eport in writing setting forth in detail the manner 

orm m wluch this order has been complied with. 
16045lm-39-voL.26--'iO 
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IN THE MA'ITER OF 

JACOB STEIN, TRADING AS CLIMAX RUBBER COMPANY' 

COMPLAINT, 1\IODIFIED FINDINGS, AND ORDER IN REGARD TO THE ALLEG~D 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 19b 

Docket 2303. Complaint, Feb. 20, 1933-Decision, Ap.r. 13, 1938' 

'Vhere an individual engaged in offer and' sale of certain rubber, snuitur~·. au~ 
waterproof specialties, including infant bibs, baby pants, and crib ~heets' 
in describing same in certain advertisemeuts, pamphlets, and booklets- d 

(a) Represented that they were antiseptic and actually killed bacteria aud 
germs, facts being that while they did ha w• antisPptic propertieS 811 

combatted growth of germs and bacteria which came in dirPct contact "'!tb 
them under normal conditions of use, and had power to inhibit to a la~f1~ 
extent growth and activity of bacteria brought In such contact, and to k 
many such germs and bacteria, they did not actually thus kill all geriJIS 
and bacteria ; . 

1 
(b) Represented that said products were antiacid aud neutralized perspirat~o~ 

and other body wastes and completely deodorized all odors, facts belll r 
that while they had property of neutralizing, to a snb><tantlal extent, odo 
of such wastes when brought in close contact with them under normal con: 
ditions of use and had deodorant properties in combatting ol,noxious odo~~ 
developing from fermentation or putriflcation of such wastes when broug to 
in such contact as aforesaid, they were not completely effective so R~ 
deodorize and neutralize all such odors ; . . to 

With tendency and capacity to mislead and deceive purchasing publiC III 
9 

erroneous and mistaken beliefs that said products actually killed all gernJ 
and bacteria and were completely effective in neutralizing odors as afor~; 
said, and would completely deodorize all such odors, irrespective of tllE':d 
origin or character, and into purchase of substantial quantities of sad 

, . d ce 
products in and on account of such erroneous and mistaken beliefs, JO 11 ts 
as aforesaid, and with result of furnishing to dealers in its said prodnc e 
means and instrumentality whereby they might misrppresent trne nnttJfd 
and character of same and extent to which they were effective in n;;e, an 1 
increase sale thereof to purchasing public thereby, and with tendeurY ~~~ 
capacity unfairly to divert trade to him from competitors who tlo HOt Jll•l to 
use of any such misleading statements and repre;;entations with respect . 
nature and effectiveness in use of their respective competitive product~~ 

Held, That such acts and practices were to the prejudice and injurY of t 
public and competitors and constituted unfair methods of competition. 

Before Mr. ·william 0. Ree1-•es, trial examiner. 
Mr. Edw. lV. Thomerson for the Commission. 
Mr. Natha:niel Phillips, of New York City, for respondent. 

1 See, for original tlndinga and order, 22 F. T. C. 24. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tetnber 26 1914 entitled "An Act to create a Federal Trade Com-. ' ' nussion, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Climax 
Rubber Company, a corporation, hereinafter referred to as respond
tnt, has been and is using unfair methods of competition in com
:tnerce, as "commerce" is defined in said Act of Congress, and in 
Violation of the Act of Congress approved June 16, 1933, known as 
the "National Industrial Recovery Act," and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
~he public interest, hereby issues its complaint stating its charges 
ln that respect as :follows : 

C01mt 1 2 

~ ARAGRAPH 1. Respondent is a corporation organized, existing and 
~lo1ng business as such, with its office and principal place of business 
In the city of Drooldyn in the State of New York. Respondent has 
heen and is engaged in offering for sale and selling to dealers therein 
and to other persons located at various places in the seYeral States 
?f the United States certain sanitary and waterproof specialties, 
111~luding infant bibs, baby pants, and crib sheets. Respondent, when 
sa~d products are sold, causes the same to be transported from its 
said place of business in the city of Drooklyn, N. Y., to purchasers 
thereof in other States of the United States and in the District 
?f Columbia, at their respective places of business, and there 
18 now and has been for more than 1 year last past a course of trade 
and commerce by the said respondent in such products between and 
~lnon.g the States of the United States and in the District of Co
. u~lbia. In the course and conduct of its said business, respondent 
1~ In competition with other persons, firms, associations, or corpora
tions who are likewise engaged in offering for sale and selling the 
srme, like, or competitive products in commerce between and among 

C
t le several States of the United States and within the District of 

olumbia. ------
Vl~!Cotnt II of the complaint, charging the methods, acts, and practices alleged as In 
lila at,on ot the standards of fair competition of t11e Sanitary and Waterproof Specialties 
suc~ul acturlng Industry, and particularly In violation of Article VI, Sec. 3, of the Code for 
aij u ~du~tz·y, and as In violation of Sec. 3 of the National Industrial Recovery Act, and 
F'ed 

11 ~lr methods of competition In commerce w!thln the meanlug and Intent of the 
and e~a 

1
Trade Commission Act, as amended, was dismissed In the original order to C{'ase 

tllls t'es st Under Count I, In 22 F. T. C. 24, at 32, and Is accordingly not republished at 
1m e. 
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PAR. 2. Respondent, in the course and conduct of its said busine~s 
as described in paragraph 1 hereof, and in connec£ion with and a1d 
of so offering for sale and selling its said products, and as an indu~e
ment to the purchase thereof, advertises said products above specifi
cally mentioned upon labels thereon, in printed advertisements and 
otherwise as being made of rubber that has antiseptic and antia~id 
properties and powers, which actually kill bacteria and neutrahze 
perspiration and other body wastes, completely deodorizing all odors. 
In truth and in fact, said rubber and said articles made therefrom 
do not have antiseptic and antiacid properties and powers which 
actually kill bacteria and neutralize perspiration and other body 
wastes, completely deodorizing all odors. Said rubber and said 
articles made therefrom do not have any antiseptic or antiacid 
qualities of value, nor have they qualities and powers to neutralize 
acid perspiration. 

PAR. 3. The use by respondent of said method and the :false and 
misleading statements and representations so made by respondent 
have the tendency and capacity to mislead and deceire the purchas
ing public into the erroneous belief that said statements and repre
sentations are true, and to induce the public in and because of such 
erroneous belief to purchase respondent's said products. Said false 
and misleading representations so made by respondent furnish to 
dealers in respondent's said products the means of misleading and 
deceiving the purchasing public into the erroneous belief that said 
statements are true, and to induce the public in and because of such 
erroneous belief to purchase respondent's said products. Said false 
and misleading 1·epresentations so made by respondent have the 
tendency and capacity to divert trade from the aforesaid competitors 
of respondent to the respondent and to dealers in respondent's said 
products. 

P .AR. 4. The above alleged acts and practices of respondent are all 
to the prejudice of the public and of respondent's competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, HJ14. 

REPORT, l\IoDIFIED FINDINGs AS TO THE FAcTs, AKD OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember Z6, 1914, entitled "An Act to create a Federal Trade Corn
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on February 20, 1935, issued and served 
its complaint in this proceeding upon respondent Jacob Stein, an 
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individual tradina under the name and style of Climax Rubber Com-
o .. 

Pany, charO'inO' him with the use of unfair methods of competltwn • 0 0 

In commerce in violation of the provisions of said act. Thereafter, 
the proceedirw re..,.ularly came on for final hearing before the Com-

• • 0 0 

nussron on said complaint, the answer thereto, testimony and other 
evidence, briefs and oral argument of counsel in support of the com
plaint and in opposition thereto, and the Commission, on January 16, 
1936, having duly considered the matter, found that the proceeding 
Was in the interest of the public and made its findings as to the facts 
and its conclusion therefrom and issued its order to cease and desist. 
Subsequently, the Commission reopened the case and testimony and 
other evidence in support of the complaint were introduced by Ed
ward \V. Thomerson, attorney for the Commission, and in opposition 
thereto by Nathaniel P. Phillips, attorney for the respondent, before 
Wi~liam C. Reeves, an examiner of the Commission theretofore duly 
designated by it, and a stipulation as to the facts, in addition to all 
the testimony and other evidence already received in the entire pro
ceeding, was entered into subject to the approval of the Commission 
~nd said testimony fl.nd other evidence were duly recorded and filed 
111 the office of the Commission and said stipulation was approved 
by the Commission. Thereafter, the proceeding regularly came on 
for final consideration by the Commission on said complaint, answer 
~he.reto, all the testimony and other evidence and the aforesaid stipu-
ation as to the :facts, and the Commission having duly considered 

the record finds that the proceeding is in th~ interest of the public 
~nd makes this its modified findings as to the facts and conclusion 

ra wn therefrom : 

MODIFIED FINDINGS AS TO THE FACTS 

pARAGRAPH 1. Respondent is an individual trading under the name 
afd style o:f Climax Rubber Company, with his office and principal 
~ace of business in the city of Brooklyn, in the State of New York. 
t espondent has been, and is, engaged in offering for sale and selling 
t~ dealers therein and to other persons located at various places in 

6 several States of the United States certain rubber sanitary and 
~aterproof specialties, including infant bibs, baby pants, and crib 
: ~ts. Respondent, when said products are sold, causes the same 

1° e transported from his said place of business in the city of llrook-
y~ "!f· Y., to purchasers thereof in other States of the United States 

an lll the District of Columbia, at their respective places of business, 
and th · f ere Is now and has been for more than 1 year last past a course 
~ trade and commerce by the said respondent in such products be
Ween and among the States of the United States and in the District 
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of Columbia. In the course and conduct of his said business, re
spondent is in competition with other persons, firms, associations, and 
corporations who are likewise engaged in offering for sale and selling 
the same, like, or competitive products in commerce between and 
among the several States of the United States and within the District 
of Columbia. 

PAR. 2. In the course and conduct of his business as described 
herein, and for the purpose of promoting and inducing the sale and 
distribution of his aforesaid various rubber sanitary and waterproof 
specialties, the respondent has made use of certain advertising pam
phlets and booklets wherein are used statements and representations 
purporting to be descriptive of said products and their effectiveness 
in use. In said pamphlets and booklets the respondent has stated 
and represented that said products are antiseptic and antiacid, and 
that they actually kill bacteria and germs, neutralize perspiration 
and other body wastes, and completely deodorize all odors. Such 
statements not only serve as representations that said products a:e 
antiseptic and antiacid and will kill bacteria and germs; that said 
products neutralize perspiration and other body wastes; and that 
said products completely deodorize all odors; but they have tl~e 
capacity and tendency to confuse members of the purchasing publ_Ic 
as to the extent to which said products are in fact antiseptic Jll 

character, the extent to which said products kill bacteria and germs, 
and the extent to which said products neutralize the odor from per
spiration and other body wastes. Such purchasers may, on account of 
said tendency and capacity, be led to enoneously and mistakenlY 
believe that said products actually kill all germs and bacteria ttnd 
are completely effective in neutralizing the o<lors of perspiration, 
urine, and other body wastes, and will completely deodorize all odors 
irrespective of origin or character. . 

PAR. 3. In truth and in fact, said products do have antiseptiC 
properties and do combat the growth of germs and bacteria which 
come in direct contact with said products under normal conditions 
of use. Said products do have the power to inhibit, to a htrge 
extent, the growth and activity of bacteria brought in direct contact 
with them and to kill many such germs and bacteria. Said prod
ucts do not, however, actually kill all germs and bacteria coming 
in direct contact with them. Said products are not completely e~ec
tive so as to deodorize or neutralize all odors of perspiration, unne, 
or other body wastes. Said products do have the property of neu
tralizing to a substantial extent the odor of perspiration, urine, and 
other body wastes when such wastes are brought in close contact 
with said products under normal conditions of use. 'Vhile such 
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Products do not completely deodorize all odors, they do have deodor
ant properties in that said products combat the obnoxious odors 
de,:eloping from the fermentation or putrification of urine, perspi
ration, and other wastes when said wastes are brought in close con
tact With said products under normal conditions of use. 

P .AR. 4. The use by the respondent of said misleading statements 
Ut~d representations as to the nature, character, and effectiveness q;f 
~atd. Products in use, has the tendency and capacity to mislead and 
~.ece1ve the purchasing public into the erroneous and mistaken be-
lefs that said products actually kill all germs and bacteria and are 

completely effective in neutralizing the odors of perspiration, urine, 
and other body wastes, and will completely deodorize all odors irre
spective of origin or character, and into the purchase of substantial 
quantities of respondent's products in and on account of said erro
lleous and mistaken beliefs induced as aforesaid. Said misleading 
:tatements and representations made by the respondent also furnish 

0h dealers in respondent's products a means and instrumentality 
;~ ereby said dealers may misrepresent the true nature and charac-
er of said products and the extent to which they are effective in 

~lse and to increase the sales of respondent's products to the purchas
Ing public on account of such misrepresentations. The aforesaid 
tepre~entations so made by the respondent have the tendency and 
~~Pacity to unfairly divert trade to the respondent and to dealers in 

Is products from respondent's competitors who do not make use of 
any misleading statements and representations with respect to the 
llature a d l!l' • • f h · · · · 
1 

'n euechveness m use o t e1r respective competitive 
)l'oducts. 

CONCLUSION 

t. T{:e aforesaid acts and practices of the respondent, Jacob Stein, 

1
1 ~1~ng as Climax Rubber Company, are to the prejudice of the 
)~ Ic and of respondent's competitors, and constitute unfair meth-

soc 8 ?f competition in commerce, within the intent and meaning of 
echon ~ f A e f 

1 
<> 0 an ct of Congress, approved September 26, 1914, i:1 

lt eel "An Act to create a Federal Trade Commission, to define 
8 

powers and duties, and for other purposes." 

MODIFIED ORDER TO CEASE AND DESIST 

11l'herea.~, The Commission heard this proceedinO" upon the record 
anc un b · f e 
a 1 t-'on ne s and oral argument of counsel for the Commission 
~ nc for the respondent and on January 16, 1936 made its findings 

tis to the facts and its conclusion that said respondent had violated 
1e p · · 

rovlsions of an Act of Congress approved September 26, 1914, 
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entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," and issued its order 
to cease and desist based thereon; and 

Whereas, The Commission on February 12, 1936 reopened the case 
for the purpose of receiving further testimony and other evidence; 
and 

lVhereas, Such testimony and other evidence were introduced by 
Nathaniel Phillips, attorney for the respondent, and Edward W· 
Thomerson, attorney for the Commission, before 'Villiam C. Reeves, 
an examiner of the Commission theretofore duly designated by it; 
and 

lVhereas, A stipulation as to certain facts was entered into be
tween "\V. T. Kelley, Chief Counsel of the Commission, and t~18 
respondent, which stipulation has been approved by the ComJU15' 

sion; and 
Whereas, The Commission has on this date modified its said fin~· 

ings as to the facts and has duly considered the entire record here111 

and being now fully advised in the premises; 
It is ordered, That the order to cease and desist issued on Jan

uary 16, 1936 be, and the same is hereby, modified so as to read as 
follows: 

It is ordered, That the respondent, Jacob Stein, trading and doing 
business under the name of Climax Rubber Company, or under a1~Y 
other name, his agents, representatives, servants, and employees, 1~ 
connection with the sale and distribution of rubber sanitary ai~ 
waterproof specialties, including infant's bibs, baby pants, and crib 
sheets, in interstate commerce or in the District of Columbia, do cease 
and desist from representing, directly or indirectly: 

1. That said products actually kill all germs and bacteria, pro· 
vided, however, that the respondent is not hereby prohibited frorn 
representing that said products have antiseptic properties and coni· 
bat the growth of germs and bacteria; 

1 
2. That said products are completely effective in neutralizing ~~ 

odors of perspiratioi1, urine, and other body wastes, or that sal. 
products completely deodorize all odors, provided the respondent 15 

not hereby prohibited :from representing that said products com?at 
obnoxious odors developing from the fermentation or putrificatJOll 
of urine, perspiration, or other body wastes. 

It is fwrther ordered, That the respondent shall, within 30 days 
after the service upon him of this order file with the Commission. !l 
report in writing setting forth in detail the manner and for!ll lll 

which he has complied with this order. 
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IN THE MATTER OF 

MARCE~LE CANDIES, INC. 

CO!>U?LAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2913. Complaint, Aug. 29, 1936-Decision, Apr. 13, 1938 

Where a corporation engaged in manufacture and sale of "draw" or "deal" 
candy, including assortments composed of number of half-pound trays, 
number of one-pound boxes; and punch board or push card with punches 
or pushes divided into sections, through use of which boards or cards 
said candy was sold to ultimate consumer-purchaser under scheme by which, 
ln accordance with explanatory statement thereon displayed, purchaser of 
one of 5-cent chances received, or failed to receive, one of said trays, in 
accordance with chance selection, or failure to select, one of various desig
nated, concealed numbers, as announced on card or board, and received, 
by PUnching or pushing last number in section, one of pound boxes, and 
thus secured, by lot or chance and in event of correct selection for tray, 

S merchandise exceeding 5-cent cost of chance-
'Old said assortments and cards or boards to wholesale dealers and jobbers, 

so as!lembled and packed that they could be and were used and displayed 
by numerous retail dealer buyers, for distribution to purchasing public 
by lot or chancE>, without alteration or rearrangement, and with knowledge 
that majority of said assortments, as thus packaged by it, were to be, and 
c~ulu be, thus resold to public by lot or chance by said retail dealers, in 
VIOlation of public policy; in competition with other manufacturet·s and 
dealers, many of whom rE-gard such sale and distribution as morally bad 
an(] as encouraging gambling and injul'ious to candy industry as merchan
dising chance or lottery instead of candy, and some of whom refuse, for 
reasons set forth, to sell candy so packed that it can be resold to public 

w· by lot or chance; 
lth result of supplying to and placing in the bands of retail merc!Jants means 

of violating the laws of the several States in sale and distribution of 
such "draw" or "deal" assortmE>nts of candy, preferentially purchased by 
consumers because of gambling feature connected with sale thereof, and 
:hieh, i~ providing means or opportunity of obtaining a prize or becom-

h~ a Wtnner by lot or ehance, teac!J and encourage gambling among 
c tldt·en c · · . • omprunng substantial number of purchasers and consumers 
of such candy, and sale of which in same market with "straight" goods is 
followed b . · · f Y marked decrease m sales of latter, due to gumblmg or lottery 
eature connected with other, and with effect of unfairly diverting from 

such refu:;;· . . . t mg competitors, thereby put to compettttve disadvantage, trade 
~ it and others using similar methods, by reason of retailers' purchase 
~ such candy from it and such others as more salable under "draw" or 

11 dear• method · 
eld, 'l'bat . 

Pub . such acts and practices were to the prejudice and injury of the 
he and competitot·s and constituted unfah· methods of competition. 

~efore lllr. Miles J. Fu1'1Ul-8, trial examiner. 
r. P. 0. l(oUnsl.:i and M1·. Henry 0. Lank for the Commission. 
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Mr. Ernest P. Rogers of Hirsch & Smith, of Atlanta, Ga., for 
respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approYed Sep· 
tember 26, 1914, entitled "~\n Act to create a Federal Trade Con1• 

mission, to define its pmvers and duties, and for other purposes," the 
Federal Trade Commission, haYing reason to believe that Marcelle 
Candies, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, as 
"commerce" is defined in said act of Congress~ and it appearing to 
said Commission that a proceeuing by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PARAGRAPH 1. The respondent, Marcelle Candies, Inc., is a corpor:a· 
tion organized and operating under the la"·s of the State of Georg111

' 

with its principal office and place of business located at 223 Peachtree 
re Street, N. W. Atlanta, Ga. The respondent is now and for m~ 

than 1 year last past has been engaged in the manufacture of candies 
and in the sale and distribution thereof to wholesale dealers, jobbers, 
and retail dealers, located at points in the various States of the 
United States, and causes and has caused its said products, when 50 

sold, to be transported from its principal place of business in the 
city of Atlanta, Ga., to purchasers thereof in other States of th~ 
United States at their respective places of business; and there is no''J 
and has been for more than 1 year last past, a course of tmde an 
commerce by said respondent in such candies between and among tl~e 

· · d busl· States o:f the Umted States. In the course and conduct of sar . 
1 ness, respondent is in competition with other corporations and w~t 1 

partnerships and individuals engaged in the manufacture of candre~ 
and in the sale and distribution thereof in commerce between an 
among the various States of the United States. . 

PAR. 2. In the course and conduct of its business as described 1~ 
paragraph 1 hereof, respondent sells and has sold to wholesale an 
retail dealers assortments of candies so packed and assembled as Ito 
involve the use o:f a lottery scheme when sold and distributed to t 

1e 
ultimate consumers thereof. d 

(a) Several o:f the said assortments manufactured and distribute f 
by respondents are composed of a number of half-pound trafs

1 
°a 

candy and a number o:f 1 pound boxes of candy, together wrtl 
1 'tl t 1e device commonly called a '~punchboard" or "push card" w1 1 

punches or pushes diYided into sections. The said boxes of can~Y 
are distributed to the consuming public by means of said "pnnc 

1
• 
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board" or "push card" in the following manner: Sales are 5 cents 
each, and when a punch or push is made from said "punchboard" or 
"push card" a number is disclosed. The numbers begin with one 
and continue to the number of punches or pushes there are on the 
board or card but the numbers are not arranged in numerical se
quence. The board or card bears a statement or statements inform
ing purchasers and prospective purchasers as to which numbers 
:eceive the half-pound trays of candy and a statement or statements 
Informing purchasers and prospective purchasers that the last punch 
or Pllsh in each section receives one of the one pound boxes of candy. 
A. purchaser who does not qualify by obtaining one of the numbers 
calling for one of the half-pound trays of candy or by punching or 
Pnshing the last number in a section ~·eceives nothing for his money 
~ther than the pr·ivilege of punching or pushing a number from the 
oard or card. The trays and boxes of candy are worth more than 

~ cents each and a purchaser\ who obtains one of the numbers calling 
Tor a tray or box of candy receives the same for the price of 5 cents. 

he numbers on said' board or card are effectivelv concealed :from 
PUrchasers and prospective purchasers until a s~lection has been 
lllade and the particular pmich or push separated from the board or 
~~rd.. The trays and boxes of candy in said assortment are thus 

Ish·Ibuted to purchasers of punches or pushes from said board or 
card "Wholly by lot or chance. 
• pAR. 3. The wholesale dealers and jobbers, to whom respondent sells 
Its assortments, resell said assortments to retail dealers, and said 
retail dealers, and the retail dealers to whom respondent sells direct, 
~:ltpose said assortments for sale and sell said candy to the purchas· 
~~g public in accordance with the aforesaid sales plan. Respondent 
d us.supplies to and places in the hands of others the means of con· 
~ctlng lotteries in the sale of its product in accordance with the 

sa es plan hereinabove set forth, and said sales plan has the capacity 
a~~ tendency of inducing purchasers thereof to purchase respondent's 
srn product in preference to candy offered for sale and sold by its 
competitors. 

1ll PAn. 4. The sale of said candy to the purchasing public in the 

1 anner above alleged involves a game of chance or the sale of a 
c l~nce to procure a tray or box of candy. 
th he use by respondent of said method in the sale of candy, and 
s ~d sale of candy by and through the use thereof and by the aid of 
c~~ .method, is a practice of the sort which the common law and 
i llllinal statutes have long deemed contrary to public policy; and 
~ c?ntrary to an established public policy of the Government of the 

llited States. The use by respondent ~f said method has the dan-
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gerous tendency unduly to hinder competition or create monopoly in 
this, to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this pro
ceeding competitors who do not adopt and use the same method or 
an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. . 

Many persons, firms, and corporations who make and sell candy 111 

competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above allege~, 
or otherwise arranged and packed for sale to the purchasing pub1.1c 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy a~·e 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candY 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method b{ 
respondent has_ the tendency and capacity, because of said game 0 

chance, to divert to respondent trade and custom from its said con1
-

petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and wi:o 
do not use the same or an equivalent method because the same IS 

unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade, T~e use of .sa~d method by ~he respondent ha~ 
the t£>ndency and capacity to elumnate from sa1d candy trade al 
actual competitors, and to exclude therefrom all potential competitors, 
who do not adopt and use said method or an equivalent method. 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

PAR. 7. The aforementioned method, acts, and practices of the r~
spondent are all to the prejudice of the public and of responde~t s 
competitors, as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled ".A~ 
Act to create a Federal Trade Commission, to define its powers an 
duties, and for other purposes," approved September 26, 1914. 
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REPORT, FINDINGs AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
te~ber 26, 1914, entitled "An Act to create a Federal Trade Com
:nnssion, to define its powers and duties, and for other purposes," 
~he Federal Trade Commission, on August 29, 193<3, issued and served 
:ts complaint upon the respondent, Marcelle Candies, Inc., charging 
lt With the use of unfair methods of competition in commerce in vio
lation of the provisions of said act. After the issuance of said com
Plaint and the filing of respondent's answer thereto, testimony and 
?ther evidence in support of the allegations of said complaint were 
Introduced by P. C. Kolinski and Henry C. Lank, attorneys for the 
Commission, and in opposition thereto by Ernest P. Rogers, attorney 
fo: t.he respondent, before :Miles J. Furnas, an examiner of the Com
mission theretofore duly designated by it. The said testimony and 
ot~Ie:: evidence were duly recorded and filed in the office of the Com
lXllssion. Thereafter, this proceeding regularly came on for final 
hearing before the Conunission on the said complaint, the answe1· 
thereto, testimony and other evidence, and brief in support of the 
complaint (brief in opposition thereto having been waived, and oral 
argument not having been requested), and the Commission, having 
duly considered the matter and being now fully advised in the 
:Premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion dmwn 
therefrom : . 

FINDINGS AS TO THE FACTS 

~ARAGRAPI-I 1. The respondPnt l\Iarcelle Candies, Inc., is a corpo
ration, organized and operating under the laws of the State of 
~eorgia, with its principal office and place of business located at 223 

eachtree Street, N. ,V., Atlanta, Ga. Respondent is now, and for 
seve~al years last past has been, engaged in the manufacture of 
candtes and in the sale and distribution thereof to wholesale dealers 
~n~ jobbers located in the States in the southeastern part of the 
G nite~ States, including, among others, the States of Florida, 

eorg1a, Alabama, North Carolina, South Carolina, Mississippi, Ten
~essee, and Louisiana. It causes its said products, when so sold, to 
t e transported from its principal place of business in Atlanta, Ga., 

8
° purchasers thereof in the State of Georgia and in such other 
T~tes .of the United States at their respective places of business. 
t , ere IS now, and has been for several years last past, a course of 

1 
ade and commerce by said respondent in such candy between and 

among the States of the United States. In so carrying on said busi
ness, respondent is, and has been, engaged in active competition with 
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other corporations and with partnerships and individuals engaged 
in the manufacture of candy and in the sale and distribution thereof 
in commerce between and among the Yarious States of the United 
States. The gross annual volume of respondent's business is approx· 
imately $200,000. . 

PAR. 2. In the course and conduct of its business, as described lU 
paragraph 1 hereof, respondent has sold in commerce between and 
among the States of the United States to wholesale dealers and job· 
hers, various packages or assortments of candy so packed and asse~1 -
blecl as to involve the use of a lottery scheme when sold and diS· 

tributed to the consumers thereof. The said assortments were 
described by an official of the respondent called as a witness at t~le 
instance of the Commission, and are described in the circular diS· 

tributed by the respondent which was offered as an exhibit. One of 
said assortments is hereinafter described for the purpose of showing 
the method used by the respondent, but this description does not 
include all of the assortments, nor the details of the several saleS 
plans which respondent has been using in the distribution of candY 
by lot or chance : 

(a) One of said assortments manufactured and distributed by re
spondent is composed of a number of half pound trays of can~Y~ 
and a number of 1 pound boxes of candy, together with a devlC" 
commonly called a "punchboard" or a. "push card," with the punche~ 
or pushes divided into sections. The said trays and packages ?1 
candy are distributed to the consuming public by means of sal 
"punchboard" or "push card" in the following manner: ·a 

Sales are 5 cents each and when a. punch or push is mrLde from sn~ 
punchboard or push card, a number is disclosed. The numbers beglll 
at 1 and continue to the number of punches or pushes there are. 01i 
the board or card, but the numbers are not arranged in numerl?a 
sequence. The board or card bears a statement or statements In
forming purchasers and prospective purchasers as to which numbers 
receive the half pound trays of candy and a statement or statement: 
informing purchasers and prospective purchasers that the last pnnc 

1 

or push in each section receives two of the 1-pound boxes of candY· 
A purchaser who does not qualify by obtaining one of the numbers 

· or calling for one of the half pound trays of candy or by punclnng 
pushing the last number in a section receives nothing for his moneY 
other than the privilege of punching or pushing a number from the 
board or card. The trays and boxes of candy are worth more t~!ln 
5 cents each and a purchaser who obtains one of the numbers calling 
for a tray or box of candy receives the same for the price of 5 cents. 
The numbers on said board or card are effectively concealed froJJl 
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PUrchasers and prospectiYe purchasers until a selection has been 
lllacle, and the particular punch or push separated from the board 
or card. The trays of candy in said assortment are thus distributed 
to Purchasers of punches or pushes from said board or card wholly 
by lot or chance. 

PAn. 3. Candy assortments involving the lot or chance feature as 
deseribed in paragt'aph 2 above are generally referred to in the candy 
hade or industry as "draw" or "deal" assortments. Assortments of 
candy withont any lot or chance feature in connection with their 
~esale to the public are generally referred to in the candy trade or 
Industry as "straight" merchandise. These terms will be used here
after in these findings to distinguish the various types of assortments. 

PAn. 4. The wholesale dealers and jobbers, to whom respondent 
sells its assortments, resell the same to retail dealers. Numerous re
t 'J .ai dealers purchase the said assortments from. wholesale dealers and 
Jobbers, and the majority of such retail dealers display said assort
l1Ient.s for sale to the public as packed by the respondont, and the 
ca?dy contained in the majority of said assortments is sold and dis
tnbuted to the consuming public by means of said push cards or 
Punch boards in the mamwr hereinbefore described . 
. PAll. 5. All sales made by respondent to wholesale dealers and 
Jobbers are absolute sales and respondent retains no control over said 
~ssortments after they are delivered to the wholesale dealer or job-

~'r. The assortments are assembled and packed in such manner that 
~l~ey .are, and have been, used, and may be used, by retail dealers for 

Istnbution to the purchrrsing public by lot or chance without 
alteration or rearrangement. 
tl In the sale and distribution to wholesale dealers and jobbers of 
k Ie assortments of candy hereinbefore described, respondent had 
t nowledge that the majority of said assortments were to be resold 

0 the purchasing public by retail dealers by lot or chance, and it 
P~ckaged such candy in the way and manner described so that, 
"'Ithout alteration, addition thereto, or rearrangement thereof, it 
~vou!d be, and could be, resold to the public by lot or chance by said 
Iet1~ll dealers. Such packing and distribution is contrary to public 
Po Icy, 

Consumers prefer to purchase the "draw'~ or "deal" c.andy, because 
otf.bthe gambling feature connected with its sale. The sale and dis-

1'1 t' 
. u Ion of "draw" or "deal" assortments of candy, or of candy 

;·Inch has connected with its sale to the public the means or op
c~rtunity of obtaining a prize or becoming a winner by lot or 
p ~nee, teaches and encourages gambling among children, who com
t l'lse a substantial number of the purchasers and consumers of this 
YPe of candy. 
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PAR. 6. There are, in the United States, many manufacturers of 
candy who do not manufacture and sell "draw" or "deal" assort· 
ments of candy and who sell their "straight" merchandise in interd 
state commerce in competition with the "draw" or "deal" candy, an 
manufacturers of "straight" merchandise have noted a marked de;, 
crease in the sales of their products whenever or wherever the "draW 
or "deal" assortments have appeared in their market. This decrease 
in the sale of "straight" merchandise is due to the gambling or 
lottery feature connected with the "draw" or "deal" candy. 

PAR. 7. The sale and distribution of candy by the methods de· 
scribed herein is the sale and distribution of candy by lot or chance 
and constitutes a lottery, gaming device, or gift enterprise. :Man~ 
competitors regard such sale and distribution as morally bad an 
as encouraging gambling,. and as injurious to the candy industr~ 
because it results in the merchandising of a chance or lottery, inste~ 
of candy. The sale and distribution of candy. by respondent 111 

assortments as hereinabove found supplies to and places in the hand~ 
of retail merchants a means of violating the laws of the sevenl 
States. Because of these reasons, some competitors of respondent 
refuse to sell candy so packed that it can be resold to the publi? .b~ 
lot or chance. These competitors are thereby put to a compeutn' 
disadvantage. The retailers, finding that they can dispose of 111°1~ 
candy by the "draw" or "deal" method, buy from respondent an. 
others employing the same methods of sale, and thereby trade 15 

unfairly diverted from said competitors to respondent and others 
using similar methods. 

CONCLUSION 

The aforesaid acts and practices of the respondent Marcell: 
Candies, Inc., are to the injury and prejudice of the public and 0 

respondent's competitors, and constitute unfair methods of _coJll~ 
petition in commerce, within the intent and meaning of Sectwn 
of an Act of Congress, approved September 26, 1914, entitled ".A.~ 
Act to create a Federal Trade Commission, to define its powers an 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Co~: 
mission upon the complaint of the Commission, answer of respon f 
ent, testimony and other evidence in support of the allegati~ns J 
said complaint and in opposition thereto, taken before M!les j 
Furnas, an examiner of the Commission theretofore duly designate 
by it, and brief of counsel for the Commission (brief for the re· 
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spondent having been waived and oral argument not having been 
il'equested); and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro
,;isions of an Act of Cm1gress, approved September 26, 1914, entitled 
An Act to create a Federal Trade Commission, to define its powers 

.and duties, and for other purposes." 
It i.'1 01·dered, That the respondent Marcelle Candies, Inc., a cor

Poration, its officers, representatives, agents, and employees, in con
~ection with the offering for sale, sale, and distribution of candy in 
Interstate commerce, and in the District of Columbia, do forthwith: 
~ease and desist :from : 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made, or may be 
ltlade, by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers packages or 
.assortments of candy which are used, or which may be used, without 
-alteration or rearrangement or the contents of such packages or 
~ssortments, to conduct a lottery, gaming device, or gift enterprise 
11\ the sale and distribution of the candy containeJ in said assort· 
lllents to the public; 

3· Supplying to or placing in the hands of dealers assortments of 
~andy, together with a device commonly called a punchboard or push 
~aru for use, or which may be used, in distributing or selling the said 
~andy to the public at retail; 

1· Furnishing to dealers a device commonly called a punchboard or 
Push card, together with packages or assortments of candy, or 
separately, which punchboard or push card is to be used, or may be 
USed, in distributing or selling said candy to the public. 
h 1 t i.<J further ordered, That the respondent Marcelle Candies, Inc., 
~all, ~i~hin 30 days after service upon it of this order, file with the 

0111:tnissron a report in writing, setting forth in detail the manner 
~nd form in which it has complied and is complying with the order 
· 

0 cease and desist hereinabove set forth. 

1111lt51 "'- H!l-~vor •. 20--71 
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IN THE MATI'ER OF 

DERMAY PERFUMERS, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3257. Complaint, Nov. 1, 1937-Decision, Apr. 13, 1988 

'Vhere a corporation engaged in sale and distribution of perfumery and toilet 
articles to purchasing and consuming public-

(a) Represented through word "Factory" on letterheads and invoices, and other· 
wise, that it was manufacturer of products ofrered and sold by it, facts 
being it neither made nor compounded same, nor owned, operated n.or 
controlled a factory or mill so doing; with capacity and tendency to IJll~ 
lead and deceive purchasers Into erroneous belief that In buying sue 
products from it they were dealing with manufacturer thereof and therebY' 
saving middleman's profit and obtaining other advantages; >d 

(b) Displayed word "Paris" on its merchandise and on labels of packaged 
products, and represented through matter appearing on letterheads an 

"·ere labels of products and In other ways, that they originated In, Ol' d 
Imported from, France, facts being 1t had no Paris place of business and· 
its said products were made and compounded in United States; with te~ f 
ency and capacity to mislead and deceive purchasers Into erroneous vel!; 
that In buying same they were purchasing perfumes or toilet articles Jllll ~ 
or compounded in France and imported therefrom, such as long in gren 
demand among trade and consuming public and considered superior by wanY' 
to the domestic product, and purchased in preference thereto; ·r 

(c) Represented that Its said products had values greatly in excess of tbCI 
actual retail selling prices and values, through price-marks placed thereon 
which were greatly In excess of such actual prices and values and in ~0 
sense represented either, with result that members of purchasing publl~ 
were led into erroneous and mistaken belief that said products' aetna 
values and selling prices were stamped or marked thereon, in accordance 
with custom of marking or stamping such actual retail price or value .~; 
commodities, as understood and relied on by public as indication of qual! e 
to extent of purchasing merchandise in substantial volume in dependenc 
thereon; 

With effect of misleading substantial portion of purchasing public into erron~· 
ous belief that such representations were true and into purchase of sui; 
stantlal quantities of said products as result thereof, and of unfairbO 
diverting trade to It from competitor manufacturers and distributors ~ 
do not misrepresent status or nature of their respective businesses, the Ol'lr;: 
of their products, or prices at which same are sold, or otherwise publ s t 
untrue claims therefor, in their advertisement, sale and distribution ;e 
competitive products In commerce among the various States and in t 
District of Columbia: tbe 

Held, That such acts and practices were to the prejudice and Injury of 
public and ~ompetitors and constituted unfair methods of competition. 

Before Air. lV. lV. Sheppard, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr. Elliot B. Pal-ey, of New York City, for respondent. 
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COl\! PLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
h~nlber 26 1914 entitled "An Act to create a Federal Trade Com-. ' ' nllssion, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Dermay 
Perfumers, Inc., a corporation, hereinafter referred to as respondent, 
has been and is usilw unfair methods of competition in commerce, as 
"~0lllll1erce" is defim~d in said act and it appearing to said Commis
~1011 that a proceeding by it in respect thereof would be in the public 
Interest, hereby issues its complaint stating its charges in that respect 
as follows: 
• PAR.l..GRAPH 1. Respondent, Dermay Perfumers, Inc., is a corpora

bon, organized in 1924 and doing business under the laws of the 
State of New York. Its principal office and place of business is at 
347 Fifth Avenue, New York, N.Y. 
Responden~ is now, and since the date of incorporation has been, 

engn.ged in the sale and distribution of perfumery and toilet articles 
to the purchasing and consuming public located in various States 
of the United States and in the District o:f Columbia. Respondent 
now causes, and since the date of its incorporation has caused, its 
Products, wh£>n sold, to be shipped from its place of business in New l ork, N. Y., to the purchasers thereof located in the various other 
. tates of the United States and in the District of Columbia. There 
1~ now, and has been at all times mentioned herein, a constant current 
0 

trade in perfumery and toilet articles, by the respondent, between 
anf d among the various States of the United States and in the District ° Columbia . 

. Respondent is, and since 1924 has been, in substantial competition 
'With other corporations and with partnerships and individuals en
?aged in the sale and distribution of perfumery and toilet articles 
~ commerce between and among the various States of the United 

tates and in the District of Columbia. 
~ AR, 2. During the time respondent has been in business as de

~cribed in paragraph 1 hereof, it has represented, and still represents, 
• Y ~eans of certain printed matter appearing on its letterheads and 
~;1Voices, and in various other ways, that it is the manufacturer of 

1e products which it offers for sale and sells. 
On its letterh£>ads and invoices the following appears: 

Dermay, Inc., 
PERFUMERS 

General O.tnces and Factory 
625 West 43rd Street 

New York, N.Y. 
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In truth aml in fact, the respondent does not manufacture or com
pound the products which it offers for sale and sells, nor does it o':·n 
and operate, or directly and absolutely control a factory or mill 
wherein its said products are manufactured or compounded. 

It is a common belief among the purchasing public that such mer
chandise can be purchased direct from the manufacturer thereof u.D 
a considerable saving in price and that other advantages can be se
cured by so purchasing. The representations made by respondent,, as 
alleged herein, have the tendency and capacity to mislead and deceive 
the purchasers of respondent's products into the erroneous belief thnt 
when they purchase said products from respondent they are dealing 
with the manufacturer of said products and thereby are saving the 
middleman's profit and obtaining other advantages. 

PAR. 3. In the course and conduct of its business, as aforesaid, the 
respondent has represented and still represents, by means of pl'inted 
matter appearing on its letterheads, the labels attached to its products, 
and in other ways, that certain of its products originate in or a.re 
imported from France, and that it hn,s a place of business in Ptlns, 
France. The word "Paris" appears on its letterheads and on the 
labels affixed to its packaged products. 

In truth and in fact the respondenfs products do not origimlte 
in and are not imported from France nor does· it have a phtce of 
business in Paris, France. Its products are manufactured and cOJl1-
pounded in the United States of America. 

Perfumes and certain toilet articles of French origin have for manY 
years enjoyed widespread popularity and good\vill and have been verY 
much in demand among the trade and consuming public througho~lt 
the United States. Many persons believe that perfumes and certa~n 
toilet articles manufactured in France are superior in quality and lll 

many other ways to perfumes and toilet articles manufactured and 
compounded in the United States and prefer to purchase perfumes 
and certain toilet articles of French origin in preference to perfumeg 
and toilet articles manufactured or compounded in the United States. 
The aforesaid representations of the respondent have the tendencY' 
and capacity to mislead and deceive the purchasers into the erroneouS 
belief that when they purchase respondent's products they are pur· 
chasing products which were, in fact, manufactured or compounded 
in France and imported into the United States. 

PAR. 4. By price marks placed upon certain of its said products, r~
spondent represents to customers and )?rospective customers that sttld 
products have values greatly in excess of the actual retail selling 
prices and in excess of the actual values thereof. 
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The price marks placed upon said products, as aforesaid, are 
greatly in excess of the actual retail selling prices of said products 
and are in excess of the true and actual values thereof and in ·no 
sense represent either the true values or true selling prices of the 
Jlrotlucts so marked but are greatly in excess of the prices at which 
the same are sold or intended to be sold in the usual course of trade. 
. The public generally understands the custom of marking or stamp
:tng the actual retail price or value on various commodities and has 
been led to, 1.tnd does, place its confidence in the price markings so 
stamped on commodities and the representations thereby made as lo 
t.?e quality o£ the product to the extent that it purchases a substan
tial volume of merchandise in reliance "on this aforesaid custom. As 
~ result of the respondent's representations, members of the purchas
Jng public are led to erroneously and mistakenly believe that the 
actual value and selling price of respondent's products are the prices 
stamped or marked thereon when, in fact, the prices so stamped or 
rn~rked are fictitious and in no sense reprE>sent the actual selling 
Price or value of the products referred to. 
h p ~· 5. The use by respondent of the representations set forth 

erem has had, and now has, the capacity and tendency to mislead 
and deceive, and has misled, a substantial portion of the purchasing 
Public into the erroneous belief that such representations are true 
and into the purchase of substantial quantities of said respondent's 
Products as a result of such erroneous belief. There are among the 
COinpetitors of respondent, as mentioned in paragrnph 1 herE>of, 
7anu£acturers and distributors of perfumes and toilet articles who 
( 

0 not misrepresent the status or nature of their respective busi
nesses, the origin of their products, or the price at which their prod
nets are sold, or otherwise publish claims for their products which 
are untrue. By the representations aforesaid, trade is unfairly di
"e~ted to respondent from such competitors an<l as a result thereof, 
~u ~t.antial injury is being, and has been, done by re~pondent to com-
1-'eht · D . Ion In commerce among and between the various States of the 

nited States and in the District of Columbia. 
th P ~R: 6. The aforesaid acts and practices of respondent are all to 
t e InJury and prejudice of the public and of respondent's competi
' 
0
.rsl, and constitute unfair methods of competition in commerce 

~It. lin the intent and meanino- of Section 5 of an Act of Conrrress, 
enhn d "An ,., o 

1) e Act to create a Federal Trade Commission, to define its 

26owers and duties, and for other purposes..,, approw1l September 
' 191~ ' 



1090 FEDERAL TRADE COMMISSION DECISIONS 

Findings 26F. T.O. 

REPORT, FINDINGS AS TO THE F Aars, AND OnoER 

Pursuant to the provisions of the Fed.eral Trade Commission Act, 
the Fed.eral Trade Commission, on November 1, 1937, issued., and 011 

November 3, 1937, served its complaint in this proceeding upon ~-e
spondent, Dermay Perfumers, Inc., a corporation, charging it w1th 
the use of unfair methods of competition in commerce in violati.on 
of the provisions of said act. After the issuance of said complalllt 
and the filing of respondent's answer, the Commission, by 01:der 
entered herein, granted respondent's motion for permission to w~th
draw said answer and to substitute therefor an answer admittlng 
all the material allegations of the complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
which substitute answer was duly filed in the office of the Conli 
mission. Thereafter, this proceeding regularly came on for fina 
hearing before the Commission on the said complaint and the sub
stitute answer, briefs having been waived and oral argument 1~0t 
having been requested, and the Commission having duly consld: 
ered the same and being now fully advised in the premises, fin~~ 
that this proceeding is in the interest of the public and makes thl~ 
its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Dermay Perfumers, Inc., is a corporll· 
tion, organized in 1924 and doing business under the laws of the 
State of New York. Its principal office and place of business are at 
347 Fifth Avenue, New York, N.Y. 

Respondent is now, and si~ce the date of incorporation has been, 
engaged in the sale and distribution of perfumery and toilet article'> 
to the purchasing and consuming public located in various State: 
of the United States and in the District of Columbia. Respondell 
now causes, and since the date of its incorporation has caused, itS 
products, when sold, to be shipped from its place of business in Ne~ 
York, N. Y., to the purchasers thereof located in the various other 
States of the United States and in the District of Columbia. 'fhe~e 
is now, and has been at all times mentioned herein, a course of trll ~ 
in perfumery and toilet articles, by the respondent, between a~\ 
among the various States of the United States and in the DistrtC 
of Columbia. . 

Respondent is, and since 1924 has been, in substa~tial competit10l~ 
with other corporations and with partnerships and individuals e~1 
gaged in the sale and distribution of perfumery and toilet articleS t 
commerce between and among the various States of the United Sta es 
and in the District of Columbia. 
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PaR. 2. DurinO' the time respondent has been in business as de
scribed in parag~aph 1 hereof, it has represented, and still repre
sents, by means of certain printed matter appearing on its letter
heads and invoices, and in various other ways, that it is the manu
facturer of the products which it offers for sale and sells. 

On its letterheads and invoices the following appears: 

Dermay, Inc., 
PERFUMERS 

General Offices and Factory 
625 West 43rd Street 

New York, N. Y. 

~he respondent does not manufacture or compound the products 
'~hich it offers for sale and sells, nor does it own and operate, or 
directly and absolutely control a factory or mill wherein its said 
Prod~cts are manufactured or compounded. 

It Is a common belief among the purchasing public that such 
lllerchandise can be purchased direct from the manufacturer thereof 
~t a considerable saving in price and that other advantages can 
e secured by so purchasing. The representations made by respond

ent, as alleged herein, have the tendency and capacity to mislead 
and deceive the purchasers of respondent's products into the errone
o~s belief that when they purchase said products from respondent 
t ey are dealing with the manufacturer of said products and thereby 
are saving the middleman's profit and obtaining other advantages. 
h PAR. 3. In the course and conduct of its business, as aforesaid, 

t ? respondent has represented and still represents, by means of 
Pn~ted matter appearing on its letterheads, the labels attached 
to Its products, and in other ways, that certain of its products origi
~at? in or are imported from France, and that it has a place of 
h Usiness in Paris, France. The word "Paris" appears on its letter-

eads and on the labels affixed to its packaged products. 
'I'he respondent's products do not originate in and are not im

~orted from France nor does it have a place o£ business in Paris, 
lJr~nce. Its products are manufactured and compounded in the 
n~ted States of America. 
Perfumes and certain toilet articles of French origin have for 

~any years enjoyed widespread popularity and goodwill and have 
tleen very much in demand among the trade and consuming public 

ndoughout the United States. l\Iany persons believe that perfumes 
an .certain toilet articles manufactured in France are superior in 
;uahty and in many other ways to perfumes and toilet articles manu-
~ctured and compounded in the United States and prefer to pur

e lase perfumes and certain toilet articles of French origin in pref
erence to perfumes and toilet articles manufactured or compounded 
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in the United States. The aforesaid representations of the respond
ent have the tendency and capacity to mislead and deceive the pu~· 
chasers into the erroneous belief that when they purchase respondent 5 

products they are purchasing products which were, in fact, m~nu· 
factured or compounded in France and imported into the United 
States. 

PAR. 4. By price marks placed upon certain of its said products, 
respondent represents to customers and prospective customers t~lat 
!!aid products have values greatly in excess of the actual retail sE>lhng 
prices and in excess of the actual values thereof. 

The price marks placed upon said products, as aforesaid, are 
greatly in excess of the actual retail selling prices of said products 
and are in excess of the true and actual values thereof and in no 
sense represent either the true values or true selling prices of ~ht 
products so marked but are greatly in excess of the prices at "hJC 1 

the same are sold or intended to be sold in the usual course of trade. 
The public generally understands the custom of marking or stan1P' 

ing the actual retail price or value on various commodities, anJ haS 
been led to, and does, place its confidence. in the price markings 50 

stamped on commodities and the representations thereby made as to 
the quality of the product to the extent that it purchases a substan· 
tial volume of merchandise in reliance on this aforesaid custmn. ,!s 
a result of the respondent's representations, members of the purchaS
ing public are led to erroneously and mistakenly believe that .the 
actual value and selling price of respondent's products are the prices 
stamped or marked thereon when, in fact, the prices so stamped. or 
marked are fictitious and in no sense represent the actual selllllg 
price or value of the products referred to. 

1 
PAR. 5. The use by respondent of the representations set .fort l 

herein has had, and now has, the capacity and tendency to 1nisl~a 
and deceive and has misled, a substantial portion of the purchasing 
public into the erroneous belief that such representations are tr~e 
and into the purchase of substantial quantities of said respondent 5 

products as a result of such erroneous belief. . 
There are among the competitors of respondent, as mentioned 1~ 

paragraph 1 hereof, manufacturers and distributors of perfumes al: 
toilet articles who do not misrepresent the status or nature of thel~ 
respective businesses, the origin of their products, or the price ~ 
which their products are sold, or otherwise publish claims for their 
products which are untrue, who likewise advertise, sell and distribute 
perfumes and toilet articles in commerce among the various States 
of the United States and in the District of Columbia. By use of .t~e 
representations aforesaid, trade has been, and is now being, unfair Y 
diverted to respondent from such competitors. 
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CONCLUSION 

The aforesaid acts and practices of respondent, Dermay •Per
fmners, Inc., a corporation, are to the prejudice and injury of the 
public and of respondent's competitors, and. constitute unfair meth
<Jds of competition in commerce within the intent and meaning of 
the Federal Trade Commission Act. 

ORDER TO CEASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis
Sion upon the complaint of the Commission and the answer of 
res~ondent, in which answer respondent admits all the material alle
gatiOns of the complaint to be true, and states that it waives hearing 
<J~ the charges set forth in said complaint and that, without further 
-evidence or other intervening procedure, the Commission may issue 
and serve upon it findings as to the facts and conclusion and an order 
to cease and desist from the violations of law charged in the com
plaint, and the Commission having made its findings as to the facts 
~d conclusion that said respondent has violated the provisions of 
t e Federal Trade Commission Act; 

1 t i8 ordered, That the respondent, Dermay Perfumers, Inc., a 
c~rporation, its agents, representatives and employees, in connection 
W~h the offering for sale, sale and distribution of perfumes and 
~t er toilet articles in interstate commerce or in the District of 

olnmbia, do forthwise cease and desist from: 
th 1. Representing, through the use of the word "Factory," or through 
the use of any word or term of similar import and meaning, or 

rough any other means or device, or in any manner, that said re
spondent is the manufacturer of the products sold by it, unless and unn . 
t { It actually owns and operates, or directly and absolutely con-
bro ~'a manufacturing plant wherein said products are manufactured 
Y It; 

tl 
2
· Representing, through the use of the word '~Paris," or through 

0 
~e. use of any word or term, or through any other means or device, 

a 
1 ~n any. manner, that it has a place of bnsim'ss in Paris, France, 

ll~d that Its pe:fumes and other toilet articles compounded, bottled 
F packaged m the United States are made or compounded in 
l\ radnce, or in any other foreign country or that they are imported 
tJl'o nets· ' 

' 
th

3
· Representing, through the use of fictitious price marks, or 

l'OUO'h tl f h , , th t ~ le use o any ot er means or device, or m any manner, 
\V}~· 

1
Its P~rfumes and toilet articles have retail values or prices 

lc 
1 are m excess of the prices at which said perfumes, and toilet 
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articles are actually and customarily offered for sale and sold to the 
ultimate purchaser. · 

It u further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a repo~t 
in writing setting forth in detail the manner and form in which It 
has complied with this order. 
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IN THE MATI'ER OF 

ALFRED BOEHM DOING BUSINESS AS LYNX KNITTING 
' ·coMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8286. Conbpla·int, Dec. 2Z, 193"1-Decision, Apr. 13, 1938 

'\Vb'-'re an individual engaged in sale and distribution of hosiery through house
to-bouse canvassers, principally, in the l'arlous Stutes and in the District of 
Columbia-

(a) Represented himself to be the manufacturer thereof, through inclusion of 
Word "Knitting" in his trade name and display thereof on his letterheads, 
oruer blanks, and in advertising matter in l'arious magazines and otherwise, 
facts being he did not make same, nor own and operate nor directly and 
absolutely control any mill and factory in which same was made, but pur-

"Wi chased said products from various hosiery manufacturers; 
th tendency and capacity to mislead and deceive purchasers thereof into false 

llnd erroneous belief that in buying from him they were dealing with manu
facturer and t11ereby gaining an admntnge in price by saving middleman's 

(b Profit and in other ways; and 
) Represented, in advertising for distributors in the "Agents Wanted'' col

umns of various magazines of interstate circulation, and through form 
letters and otherwise, and to the purchasing public generally, that his said 
hosiery was proof against spots, splashes, and snagging, facts being it was 

(c) neither spot, splash, nor snag proof; 
Represented, as aforesaid, that said hosiery was composed wholly of silk, 
facts being It was not composed wholly of silk, as long definitely and spe
CI..ticaiiy understood by substantial number of purchasing public, as meaning 
Product of cocoon of silkworm, employed for many years in manufacture of 
various articles of wearing apparel, considered, when thus made, of supe
~lor quality, and in great public demand, and commonly thus described and 

(d) hus understood, as and when made wholly therefrom; and 
Uepresented, as aforesaid, that he furnished his distributors with free 

sample outfits, facts being he did not thus furnish such outfits to his can
vassers, but such outfits were paid for by them in cash and by services 
rendered· 

'\Vith e:tiect o~ misleading retailers, distributors, and substantial portion of pur
chas· 1ll mg public Into erroneous belief that said representations were true and 

to purchase of substantial quantities of such hosiery because of said 
erroneous bel!ef, and of unfairly diverting trade to him from competitor 
lllanufacturers and distributors of hosiery who do not misrepresent. char
acter or type of business in which engaged, quality, nature, and composition 
of their products, nor inducements offered to prospective distributors, in 
~dverUslng, seiUng and distributing their said products among various 

lield t~tes and in the District of Columbia: 
' hat such acts and practices were to the prejudice and injury of the 
PUblic and competitors and constituted unfair methods of competition. 
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Before Mr. W. W. Sheppard, trial examiner. 
Mr. DeW itt T. Puckett for the Commission. 

CoMPLAINT . 

26 F. T. C. 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled "An Act to create a :Federal Trade Corn,~ 
mission, to define its powers and duties, and for other purposes,d 
the Federal Trade Commission, having reason to believe that Alfre 
Boehm, an individual, doing business as Lynx Knitting Compan!, 
hereinafter referred to as respondent, has been and is using unf~rr 
methods of competition in commerce, as "commerce" is defined 111 

said act of Congress, and it appearing to said Commission that a. 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH 1. The respondent, Alfred Boehm, is an individuaj 
doing business as Lynx Knitting Company. His office and place 0d 
business are at 5-7 ·white Street, New York, N. Y. He is now, 111•

1 

for several years last past has been, engaged in the sale and drs· 
tribution of hosiery, principally through house-to-house canvassers£ 
in the various States of the United States and in the District 0 

Columbia. 
'Vl1en orders are received by respondent, his said products are 

shipped from his place of business in New York, N. Y., to the pur· 
chasers thereof located in the various States of the United States 
other than the State of New York. There is now, and has been. for 
several years last past, a course of trade in commerce, in said hosr.ery, 
sold and distributed by respondent, between and among the varrous 
States of the United States and in the District of Columbia. 

Respondent is now, and at all times mentioned herein has been, 
in substantial competition with other individuals, and with part~er· 
ships and corporations engaged in the sale and distribution of hos~er{ 
in commerce between and among the various States of the Unrtet 
States and in the District of Columbia. . 

PAR. 2. In the course and conduct of his business, as described 111 

re· paragraph 1 hereof, the respondent has represented and now rep£ . 
sents himself to be the manufacturer of the hosiery he offers 0

{ 

sale and sells. Said representation is made by responJ.ent throu~ 1 

use of the word "Knitting" in his trade name which appears on. }lrS 
letterheads, order blanks, in advertising matter appearing in varrons 
magazines, and through other means. h 

In truth and in fact, the respondent does not manufacture t 
0 

hosiery he offers for sale and sells, nor does he own and operate or 
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dir~ctly and absolutely control the mill or factory in which said 
hosiery is manufactured. Respondent purchases said hosiery from 
Golden Belt Manufacturing Company, Durham, N. C., Great Ameri
can Knitting Mills, Bechtelsville, Pa., Newnan Hosiery Company, 
Newnan, Ga., Best Made Hosiery Company, Quakertown, Pa., and 
other hosiery manufacturers. 

PAn. 3. It is the common belief among wholesalers, retailers, and 
the Purchasing public, that a superior grade of merchandise can be 
Purchased direct from the manufacturer thereof at a considerable 
s~ving in price, and that other advantages can be secured by dealing 
direct with the manufacturer. The representations made by re
spondent, as alleged in para()'raph 2 hereof, have the tendency and 
~apacity to deceive and mislead the purchasers of respondent's hosiery 
~nt~ the false and erroneous beliefs that when they purchase said 
osle~y from respondent they are dealing with the manufacturer 

of ~a1d hosiery and are thereby gaining an advantage in price by 
saving the middleman's profit and are gaining other advantages. 
} ~ AR. 4. Respondent's said hosiery is offered for sale and sold 

c llefly through house-to-house canvassers. As an inducement to per
~ons to become his distributors and offer his said hose for sale, and 
~ the. purchasing public to buy said hosiery, the respondent has 

af vert~sed and is now advertising in the "Agents 'Vanted" columns 
~ various magazines having an interstate circulation, through form 
etters, and in various other ways, as follows: 

PnLoYNX HOSE ONCE llOUGIIT ALWAYS SOUGIIT-RINGLESS-SPLASII 
OF-ANTI-SNAG PROCESS. 

cu;t~ese unusual feature8 create immediate int<:>rest, quiek soles and satisfi<:>d 
W rners. 14 yenrs of !':quare dealing with our customers and sale10:people. 

Ollderful 1' f 
('O! me o men's and women's hosiery. Large variety of styles and 
sta ors. Liberal commission. Prompt deliYery. Free outfit with sample hose 

.,.:ts You off. ·write us at once. · 

.~..,e\v "o t' , 
• ,., • .. n I-snag silk hose • • • They are also rain and splash-proof. 
'"h Every woman will want those hose made by the anti-snag process . ... e ra· 

,., • 10 may splash on these hose but there will be no spots on them. 
;l'ou • : ;ou can get samples of Lynx guaranteed hose free of cost to 

1 None of o~r ladies' silk lJOse coutuin any rayon, celanese or any artificial 
I! Ik ot any kind. 

to lJ. m.eans of the foregoing statements, the respondent represents 
ge Istrlbutors, prospective distributors, and the purchasing public 
sn ner~lly that his said hosiery is proof against spots, splashes and 
fu ag?~g; that said hosiery is composed wholly of silk; and that he 
fa r~18 es his distributors with free sample outfits. In truth and in 
no~ ' respondent's said hosiery is not spot' splash or snag proof; it is 

composed wholly of silk, the product of the cocoon of the silk 
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worm, but is composed in part o£ a material or materials other tha.n 
silk. Respondent does not in fact furnish free sample outfits to }us 
canvassers but said outfits are paid £or by the said canvassers in cash 
and by services rendered. 

PAR. 5. The word "silk" has long had to the minds o£ a subst~n
tial number o£ the purchasing public, and still has, a very defin~t~ 
and specific meaning, i. e., the product o£ the cocoon o£ the sll d 
worm. Said product is now, and £or many years has been, emplo~e 
in the manufacture o£ various articles o£ wearing apparel including 
hosiery. ·wearing apparel manufactured from silk is regarded ge~· 
erally as apparel o£ a superior quality and is in great public deman · 
At all times mentioned herein, the term "silk" has been common~Y 
used to describe articles of wearing apput·el manufactured whol Y 
£rom silk and as a result thereof the purchasing public has come ~0 
understand that the apparel so described is manufactured whol Y 
from silk, the product o£ the cocoon o£ the silk worm. 

1 PAR. 6. The use by respondent o£ the representations set .fort~ 
herein has had, and now has, the capacity and tendency to m1slea f 
and does mislead retailers, distributors, and a substantial portion ° 
the purchasing public into the erroneous beliefs that such represent~d 
tions are true and into the purchase o£ substantial quantities of sal 
hosiery because o£ such erroneous beliefs. . 

There are, among the competitors of respondent, as mentioned : 
paragraph 1 hereof, manufacturers and, distributors of hosiery "' 

0 

do not misrepresent the character or type of business in which theY 
are engaged, the quality, nature, and composition of their produc.ts, 
nor the induc~ments offered to prospective distributors, who Iike:"1se 
advertise, sell and distribute hosiery in commerce among the varlo~S 
States o£ the United States and in the District o£ Columbia. By u~e 
of the representations aforesaid, trade has been, and is now being: 
unfairly diverted to respondent from said competitors. Thereby su 
stantial injury is being, and has been, done by respondent to corn· 
petition in commerce as herein set out. Il 

PAR. 7. The above alleged acts and practices of respondent are 11
• 

to the injury and prejudice of the public and respondent's compe~l
tors and constitute unfair methods of competition in commerce wlthl~ 
the intent and meaning of Section 5 of an Act of Congress entitle 

5 
"An Act to create a Federal Trade Commission, to define its poW~ 
and duties, and for other purposes," approved September 26, 19 · 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission A.cj 
the Federal Trade Commission, on December 22, 1937, issued, an 
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on December 23, 1937, served its complaint in this proceeding upon 
respondent, Alfred Boehm, an individual, doing business under the 
trade name Lynx Knitting Company, charging him with the use of 
u~~air methods of competition in commerce in violation of the pro
VIsions of said act. After the issuance of said complaint and the 
filing of respondent's answer, the Commission, by order entered 
herein, granted respondent's motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the ma
terial allegations of the complaint to be true and waiving the taking 
0~ further evidence and all other intervening procedure, which sub
stitute answer was duly filed in the office of the Commission. There
after, this proceeding regularly came on for final hearing before the 
Con;tmission on the said complaint and the substitute answer, briefs 
havmg been waived and oral argument not having been requested, 
and the Commission having duly considered the same and being now 
~ully advised in the premises, finds that this proceeding is in the 
~nterest of the public and makes this its findings as to the facts and 
Its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

~ ARAGRAPH 1. The respondent, Alfred Boehm, is an individual 
dOing business under the trade name Lynx Knitting Company. His 
office and place of business are at 5-7 'Vhite Street, New York, N.Y. 
lie is now, and for several years last past has been, engaged in the 
sale and distribution of hosiery, principally through house-to-house 
canvassers, in the various States of the United States and in the 
District of Columbia. 
~Vhen orders are received by respondent, his said products are 

shipped from his place o£ business in New York, N. Y., to the pur
chasers thereof located in the various States of the United States 
other than the State of New York. There is now, and has been for 
se~eral years last past, a course of trade in said hosiery sold and dis
tributed by respondent, in commerce between and among the various 
States of the United States and in the District of Columbia . 
. Respondent is now, and at all times mentioned herein has been, 
In. substantial competition with other individuals, and with partner-

. shlps and corporations likewise engaged in the sale and distribution 
of hosi~ry in commerce between and among the various States of 
the United States and in the District of Columbia. 

PAR. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent has represented and now repre
sents himself to be the manufacturer of the hosiery he offers for 
:sale nnd sells. Said representation is made by respondent through 
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use of the word "Knitting" in his trade name which appears on his 
letterheads, order blanks, in advertising matter appearing in various 
magazines, and through other means. 

In truth and in fact, the respondent does not manufacture the 
hosiery he offers for sale and sells, nor does he own and operate or 
directly and absolutely control any mill or factory in which said 
hosiery is manufactured. Respondent purchases said hosiery ut 
wholesale from Golden Belt Manufacturing Company, Durhanlt 
N. C., Great American Knitting Mills, Bechtelsville, Pa., Newnan 
Hosiery Company, Newnan, Ga., Best Made Hosiery Compnny, 
Quakertown, Pa., and other hosiery manufacturers. 

PAR. 3. It is the common belief among wholesalers, retailers, and 
the purchasing public, that a superior grade of merchandise can be 
purchased direct from the manufacturer thereof at a considerable 
saving in price, and that other advantages can be secured by dealing 
direct with the manufacturer. The representations made by re
spondent, as alleged in paragraph 2 hereof, have the tendenC:f 
and capacity to deceive and mislead the purchasers of respondenf~ 
hosiery into the false and erroneous beliefs that when they purchnse 
said hosiery from respondent they are dealing with the mannfac
turer of said hosiery and are thereby gaining an advantage in price 
by saving the middleman's profit and are gaining other ad vantages. 

PAR. 4. Respondent's said hosiery is offered for sale and sold 
chiefly through house-to-house canvassers. As an inducement to per
sons to become his distributors and offer his said hose for sale, and 
to the purchasing public to buy said hosiery, the respondent bas 
advertised and is now advertising in the "Agents vVanted" columns 
of various magazines having an interstate circulation, through form 
letters, and in various other ways, as follows: 

LYNX HOSE ONCE BOUGHT ALWAYS SOUGHT 
RINGLESS-SPLASH PROOF-ANTI-SNAG PROCESS 

These unusual features create immediate interest, quick sales and satisfied 
customers. 14 years of square dealing with our customers and salespeople. 

Wonderful line of men's and women's hosiery. Large variety of styles and 
colors. Liberal commission. Prompt delivery. Free outfit with sample hose 
starts you off. Write us at once. 

New "anti-snag" silk hose • • • They are also rain and splash-proof~ 
• • • Every woman will want these hose made by the anti-snag procesS· 
The rain may splash on these hose but there wlll be no spots on them. 

• • • You can get samples of Lynx guaranteed hose free of cost tO' 
you • • •. 

None of our ladies' silk hose contain any rayon, celanE>se or any artificial silk. 
of any kind. 
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. B~ means of the foregoing statements, the respondent repres~nts to 
distributors, prospective distributors, and the purchasing pubhc gen
e~ally that his said hosiery is proof against spots, splashes and snag
g~ng; that said hosiery is composed wholly of silk; and that he fur
lUshes his distributors with free sample outfits. Such representations 
are false, misleading, and deceptive. In truth and in fact, respond
ent's said hosiery is not spot, splash, or snag proof. It is not com
posed wholly of silk, the product of the cocoon of the silkworm, but 
ls composed in part of a material or materials other than silk. Re
spondent does not in fact furnish free sample outfits to his canvassers 
but ~aid outfits are paid for by the said canvassers in cash and by 
services rendered . 

. pAR. 5. The word "silk" has long had to the minds of a substan
tial number of the purchasing public, and still has, a very definite 
~n~l specific meaning, i. e., the product of the cocoon of the silkworm. 
'Uld product is now, and for many years has been, employed in the 
1
,nanufacture of various articles of wearin()' apparel including hosiery. y . 0 

· earlllg apparel manufactured from silk is regarded generally as 
~,Pllarel of a superior quality and is in great public demand. At all 
dlnles. mentioned herein, the term "silk" has been commonly used to 
escnbe a1iicles of wearing apparel manufactured wholly from silk 

~~ld as a result thereof the purchasing public has come to understand 
at the apparel so described is manufactured wholly from silk, the 

Pr~duct of the cocoon of the silkworm. 

1 ~R. 6. The use by respondent of the representations set forth 
~erem has had, and now has, the capacity and tendency to mislead and 
p oes mislead retailers, distributors and a substantial portion of the 
a Urchasing public into the erroneous beliefs that such representations 

bl'e true and into the purchase of substantial quantities of said hosiery 
ecanse f h . '11 ° sue erroneous beliefs. 

p Jere are, among the competitors of respondent, as mentioned in 
'\V;ragraph 1 hereof, manufacturers and distributors of hosiery 
th 

10 
<lo not misrepresent the charactev or type of business in which 

llc~ are eng~ged, the quality, nature and composition of their prod
"Wi 'nor the mducements offered to prospective distributors, who like
-.a~~ advertise, sell and distribute hosiery in commerce among the 
By lOus States of the United States and in the District of Columbia. 
bei llse of ~he representations aforesaid, trade has been, and is now 

ng unfairly diverted to respondent from said competitors. 

CONCLUSION 

The afo, 'd · indi 'd Iesa1 acts and practices of respondent, Alfred Boehm, an 
Vl nal, doing business under the trade name Lynx Knitting 

16041\lm --89--voL.26----72 
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-Company, are to the prejudice and injury of the public anJ of r~
spondent's competitors, and constitute unfair methods of competli 
tion in commerce within the intent and meaning o:f the Federa 
'Trade Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Comn1is· 
sion upon the complaint of the Commission and the answer of re· 
spondent, in which answer respondent admits all the material a~Ie· 
gations of the complaint to be true, and states that he waives hearii1~ 
on the charges set forth in said complaint and that, without furthei 
evidence or other intervening procedure, the Commission may issue 
and serve upon him findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in the 
complaint, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 1 It is ordered, That the respondent, Alfred Boehm, an individtHt: 
doing business under the trade name Lynx Knitting Company, 01 

under any other trade name, his agents, representatives, and .ent: 
·ployees, in connection with the offering for sale, sale and distri~tl 
tion of hosiery in interstate commerce or in the District of Cohunbiil, 
-do forthwith cease and desist from : . 

1. Representing, through the use of the word "Knitting" in .)tiS 

d f · J)Hf tra e name or through the use of any word or term o sun . 
import and meaning, or through any other means or device, 01' ~~ 
any manner, that said respondent is the manufacturer of the pro 
ucts sold by him, unless and until he actually owns and operat~s, 
-or directly and absolutely controls, a manufacturing plant wheretll 
said products are manufactured by him; 

2. Representing that said hosiery is proof against spots, splashe:3 
and snagging; . 1 

3. Representing that he furnishes his distributors or agents "·1~1 
free samples or outfits, when in fact said samples or outfits are P111 

for by the distributors in money or in services·, · ')ar 
4. The use of the word "silk," or any other word or words of S!U

11 t 
import and meaning, to describe or designate hosiery which is JlO 

composed wholly of silk, the product of the cocoon of the silkW0r
111£ 

unless, in the case of hosiery composed in part of silk and in part 
0 

rayon or material or materials other than silk, there is used in ii11n1e~ 
diate connection and conjunction therewith, and in letters of at.l~!l511 
equal size and conspicuousness, a word or words accurately descrJbi~Y 
the fiber, material or materials from which said hosiery was actua 
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made; and provided, that the fiber or material content of such hosiery 
b~ accurately disclosed by designating each constituent fiber or mate
rr~l thereof, in the order of its predominance by weight, beginning 
'With the largest single constituent. 

It ~ further ordered, That the respondent shall, within 60 days 
~fter service upon him of this order, file with the Commission a report 
In writing setting forth in detail the manner and form in which he 
has complied with this order. 
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IN THE MAITER OF 

PYROTECHNIC INDUSTRIES, INC., ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3309. Complaint, Jan. 25, 1938-Decision, Apr. 14, 1938 

Where an association of fireworks manufacturers; and the members thereof, pro
ducers, together, of approximately 85 percent of the total production of 
commercial fireworks in the United States, theretofore in active and sub· 
stantial competition with one another and with other manufacturers in 
making and seeking to make sales of fireworks in comwerce between and 
among the several States, as were jobbers and retailers in sale of said 
products; 

Entered into and carried out understamlings and combinations with intent and 
effect of unlawfully restricting, suppressing, and eliminating competition in 
manufacture, jobbing, and retail of fireworks in commerce among and in the 
several States; and, in pursuance of said understandings, etc., and in fur· 
therance thereof, and acting through and by means of said association, itS 
officers and agents-

(a) Agreed to fix and maintain, and fixed and maintained uniform prices and 
discounts in sale of fireworks to jobbers, and uniform prices and discoun~s 
at which jobbers should sell such products to retailer,, and minimum n•tall 
prices thereof; 

(b) Agreed to designate, and designated concerns which should, and should not, 
be sold by such manufacturers as jobbers, and to compile and maintain, and 
compiled and maintained lists of concerns which should be, and were, recog· 
nized as chain stores allowed certain special discounts in addition to tlwse 
granted other purchasers similarly situated, and to fix and maintain, and 
fixed and maintained special discounts to those concerns which purcbnsed 
certain specified amounts of fireworks from combined member estttb· 
lishments; 

(c) Organized and held meetings of groups of fireworks jobbers in varioUS 
parts of United States to devise means of asserting influence, and coercion 
and other means of inducing, requiring and coercing them to abide bY said 
agreements and combinations, and effected and procured promises and 
agreements by various means from various jobbers throughout the United 
States, and from fireworks distributors' associations, to support and enforce 
aforesaid agreements, etc.; and 

(d) Agreed and attempted to maintain aforesaid understandings and comuinn· 
tions to unlawfully restrict, suppress, and eliminate competition in manu· 
facture, jobbing, and retail sale of fireworks in United States, and agreed 
to refuse, and refused, to sell said products to certain concerns and therebY 
boycotted same and cut off or seriously impaired their ·supply of fireworJiS, 
and used and engaged in other acts and cooperative and concerted action 
and coercive methods and policies in promoting, establishing ami carrying 
out aforesaid understandings, etc., through and by means of said associa· 
tion, its members, officers, and agents, for purpose of suppressing and pr_e· 
venting competition and restricting and restraining sale of fireworks l!l 
trade or commerce, as hereinabove set forth; 
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Wlth effect of unduly and unlawfully restricting and restraining such sale in 
trade and commerce among and in the several States, substantially en
hancing and maintaining prices at artificial levels, and otherwise depriving 
Public of benefits that would flow from free and normal competition among 
and between said members, and among and between jobbers and retailers 
of such products in commerce, and with effect of eliminating competition, 
and tendency and capacity to create monopoly in sale of said products: 

Held, 'rhat such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. Fletcher 0. Cokn for the Commission. 
Mr. Clwdes Henry Fleming, of Washington, D. C., for Pyro

technic Industries, Inc. 
lYir. H emy f{. H eyrna-n, of New York City, for Unexcelled Manu

facturing Co., Inc . 
. She'rbU'Nie, PmDers & Needhmn, of Boston, 1\lass., for National 

F~reworks, Inc., National Fireworks Distributing Co., Los Angeles 
Fireworks Co., Ltd. and Victory Fireworks & Specialty Co. 

Nyburg, Goldrnan & lValter, of Baltimore, ~Mel., for Triumph 
Fusee & Fireworks Co. 

Mr. GeoTge E. llall, of Ne'v Haxen, Conn., forM. Backes' Sons, 
Inc. 

Mr. Morri.s 111. Sclwitze1', of Newark, N. J., for Essex Specialty 
Co., Inc. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
t~mber 26, 1914, entitled "An Act to create a Federal Trade Commis
Sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Pyrotechnic 
~~dustries, Inc., Unexcelled :Manufacturing Company, Inc., National 

rreworks, Inc., National Fireworks Distributing Company, Los An
geles Fireworks Company, Ltd., Victory Fireworks & Specialty Com
Pany, Triumph Fusee & Fireworks Company, ~I. Backes' Sons, Inc., 
and Essex Specialty Company, Inc., hereinafter referred to as re
spondents, have been and are using unfair methods of competition in 
co~merce, as "commerce" is defined in said act, and it appearing to 
~ard Commission that a proceeding by it in respect thereof would be 
~n the public interest, hereby issues its complaint stating its charges 
rn that respect as :follows: 
~ AIUGRAPir 1. Respondent Pyrotechnic Industries, Inc., is a corpo

l'~hon organized, existing, and doing business by virtue of the laws 
~ the State of Delaware, with its principal office located in the 
nves.t~ent Building, ·washington, D. C. Said respondent is an 

associatwn of fireworks manufacturers, with a membership com
Posed of respondents Unexcelled Manufacturing Company, Inc., 
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Triumph Fusee & Fireworks Company, M. Backes' Sons, Inc., Essex. 
Specialty Company, Inc., National Fireworks, Inc., National Fire· 
works Distributing Company, Los Angeles Fireworks Company,. 
Ltd., and Victory Fireworks & Specialty Company. 

Respondent Unexcelled Manufacturing Company, Inc. is a corpo· 
ration organized, existing, and doing business by virtue of the la":s 
of the State of New York, with its principal office and place of busl· 
ness located at 22 Park Place, New York, N.Y.; it is engaged in the 
manufacture and sale of commercial and display fireworks. 

Respondent National Fireworks, Inc. is a corporation organized,. 
existing, and doing business by virtue of the laws of the State of 
Massachusetts, with its principal place of business located at ()() 
North 'Vashington Street, Boston, Mass.; it is engaged, among other 
activities, in the manufacture and sale of fireworks. 

Respondent National Fireworks Distributing Company is a cor· 
poration organized, existing, and doing business by virtue of the_ 
laws of the State of Arizona, with its principal office and place of 
business located at 60 North '\Vashington Street, Boston, Mass., and 
is a subsidiary of respondent National Fireworks, Inc.; it is engaged 
in the sale of fireworks manufactured by National Fireworks, Inc. 

Respondent Los Angeles Fireworks Company, Ltd. is a corpora· 
tion, organized, existing, and doing business by virtue of the la":s 
of the State of California, with its principal office and place of busl· 
ness located at 60 North '\Vashington Street, Boston, Mass., and is a 
subsidiary of National Fireworks, Inc.; it is engaged in the sale of 
fireworks manufactured by National Fireworks, Inc. 

Respondent Vi_ctory Fireworks & Specialty Company is a corpora· 
tion organized, existing, and doing business by virtue of the la":s 
of the State of Maryland, with its principal office and place of busl· 
ness located at 60 North '\Vashington Street, Boston, Mass., and is ~ 
subsidiary of National Fireworks, Inc. ; it is engaged in the sale 0 

fireworks manufactured by National Fireworks, Inc. 
Respondent Triumph Fusee & Fireworks Company is a corporation 

organized, existing, and doing business by virtue of the laws of the 
State of Maryland, and with its principal office and place of busines;· 
located at Elkton, Md.; it is engaged in the manufacture and sale 0 

fireworks. 
Respondent M. Backes' Sons, Inc. is a corporation organized, es:ist· 

ing, and doing business by virtue of the laws of the State of Con· 
necticut, with its principal office and place of business located at 
Wallingford, Conn.; it is engaged primarily in, the manufacture and 
sale of fireworks. 
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. Respondent Essex Specialty Company, Inc. is a corporation organ
Ized, existing, and doing business by virtue of the laws of the State 
?f New Jersey, with its principal office and place of business located 
~n Berkley Heights, N. J.; it is engaged, among other activities, in. 
he manufacture and sale of commercial fireworks. 
~AR. 2. Respondents Unexcelled Manufacturing Company, Inc., 

Tnu~ph Fusee & Fireworks Company, 1\i. Backes' Sons, Inc., Essex 
Spe~Ia.lty Company, Inc., and National Fireworks, Inc., with its three 
~~hsidiaries, National Fireworks Distributing Company, Los Angeles. 
'Ireworks Company, Ltd., and Victory Fireworks & Specialty Com-
~any,, compose the entire membership of respondent Pyrotechnic In-

ustnes, Inc., and produce approximately 85 percent of the total 
Production of commercial fireworks in the United States . 
• PAR, 3. The aforementioned respondents, Unexcelled :Manufactur
~~ ~ompany, Inc., National Fireworks, Inc., National Fireworks
to~stri~uting Company,, Los Angeles Fire~orks Company, L~d., Vic
e Y Fireworks & Specialty Company, Trwmph Fusee & Fireworks: 
h 0111_Pany, M. Backes' Sons, Inc., Essex Specialty Company, Inc.t 

1erei~after referred to as "members" of respondent Pyrotechnic In
{ ustrles, Inc., hereinafter referred to as the "association," in the 
course and conduct of their businesses, have made, and are making, 
~~merous shipments of fireworks to jobbers and other customers in 

ates of the United States other than the states in which their re
spective manufacturing and distributing plants are located. In the 
~~urse and conduct of the businesses of said respondent members, 
i ley have been, and are now, engaged in commerce between, among, 
\;nd with the several States of the United States. 

t' efore the adoption of the understandings, agreements, combina-
Ions con . . . h . f b ' Spiracles, and practices erema ter alleged, respondent mem-
"'~~~ were in active and substantial competition with each other and 
ll1

1 
k other manufacturers of fireworks in making, and seeking to 

th a e, sales of fireworks in commerce between, among, in and with 
a£~ several States of the United States, and, but for the facts herein
co~~ alleged, such active and substantial competition would have 
Ut:\ lllued ~o the present time. Also, prior to the adoption of said 
on \~rstandmgs, agreements, combinations, conspiracies and practices 
l'es e part of respondent members, acting through and by means of 
of ~ondent association, its officers, representatives, and agents, jobbers 
Pet';ewor~s in the United States were in active and substantial com
of ~lon With each other in the sale of same, as likewise were retailers 
a1n rew.orks, with one another, in trade and commerce between, 

ong, In and with the several States of the United States, and but 
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for the facts hereinafter alleged, such active and substantial com· 
petition would have continued to the present time. 

Respondent association was organized on the 29th day of JanuarY 
1935, and beginning with the second meeting of said respondent 
association on April 12, 1935, respondent members, acting through 
and by means of respondent association, entered into and thereaf~et· 
carried out understandings, agreements, combinations and conspn·-

• • rr 
acies for the purpose and with the effect of unlawfully restr1c~I~1"' 
restraining, monopolizing, suppressing, and eliminating compet1t1on 
in the manufacture, jobbing and retail sales o£ fireworks in trade 
and commerce between, among, in, and with the several States of the 
United States. 

PAR. 4. Pursuant to said understandings, agreements, combinations 
and conspiracies and in furtherance thereof, said respondent me~n: 
bers, acting through and by means of respondent association, 1t::. 
officers and agents, have done and performed, and still do and per· 
form, among other acts and things, the following: . 

1. Agreed to fix and maintain and have fixed and maintained uni· 
form prices in the sale of fireworks to jobbers of fireworks in the 
United States; 

2. Agreed to fix qnd maintain, and have fixed and maintained, 
uniform discounts in the sale of fireworks by manufacturers to jobbers 
of fireworks. in the United States; 

3. Agreed to fix and maintain, and have fixed and maintainedd 
uniform prices and discounts at which jobbers of fireworks shoul 
sell same to retailers in the United States; d 

4. Agreed to designate and have so designated what concems shonl 
and should not be sold by manufacturers of fireworks as jobbers; . 

5. Organized and held meetings of groups of fireworks jobbers Ill 
various parts of the United States, according to the particular s~b
divisions of the United States in which they were situated, to deviS~ 
means of asserting influence, pressure, coercion, and other means 0 

inducing, requiring, and coercing said fireworks jobbers to abide b~ 
and adhere to the agreements, combinations, and conspiracies 0 

respondent members; 
• 1" 

6. Effected an<l procured promises and agreements from vunot d 
jobbers of fireworks throughout the United States by diverse an 
various means, including fireworks distributors associations, to sup· 
port, adhere to, and enforce said agreements, combinations and con· 
spiracies of respondent members; 

7. Agreed to maintain and have attempted to maintain the under· 
standings, agreements, combinations, and conspiracies of said ~e
spon<lent members by means of varied and diverse methods o£ pohc· 
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ing manufacturers, jobbers, and retailers of fireworks in the United 
States; 

8. Agreed to compile and maintain and have compiled and main
tained lists of the concerns which should be, and are, recognized as 
chain stores which are allowed certain special discounts in addition 
to those granted other purchaser~; 

9. Agreed to fix and maintain and have fixed and maintained min
imum retail prices of fireworks throughout the United States; 

10. Agreed to refuse to sell and have refused to sell fireworks to 
cer~ain c~ncer?s. thus boycotting said concerns and cutting off or 
seriously 1mpanmg their supply of fireworks; 

11. Agreed to fix and maintain and have fixed and maintained 
special discounts to those concerns which purchase certain specified 
amounts of fireworks from the combined establishments of respond
ent members; 

12· Used and engao-ed and continue to use and engage in other 
~cts, coope_rati,·e and ~oncerted action, coercive methods and policies, 
111 promotmg, establishing, and carrying out said understandings, 
~greeme~ts, combinations, and conspiracies of said respondent mem-

ers,bacting throuo-h and by means of respondent association, its 
mem ers ofli "' · d . ' leers, and aO'ents, for the purpose of suppressmg an 
preYentmO' co . . ., d t . . d . . tl 1 f 
fi k 

b ll1petlhon an res riCtm.!! an restrammg 1e sa e o rewor ·s · ~ 

l 
111 trade and commerce between, among, in and with the seYera St t . 

p a es of the Umted States. 
AR. 

5· Each of said respondent members acted in concert and in 
cooperation ''>ith one or more of the other respondent members, by 
means of and h d . . . ffi t ti t rough respon ent associatwn, 1ts o cers, represen a-
l.nvebs, and agents in doing and performing the acts and things here-

a ove ll ' co b' ~ eged in furtherance of said understandings, agreements, 
m lnati · · p ons, and conspiracies. 

spir:n: 6. Said understandings, agreements, combinations, and con
in f Cies and the things done thereunder and pursuant thereto and 
tl Urtherance thereof as hereinabove alleged have had and do have 
· 
1

1e effect of unduly and unlawfully restricting and restraining the 
sa e f · 
'\\"'' 

0 fireworks in trade and commerce between, among, in, and 
f I:lh the several States of the United States; of unduly and unlaw-
u Y restrictinO' and restraining trade in said fireworks in said com

merce; of sub~antially enhancing prices to the consuming public 
~::n ll1ai~taining prices at artificial levels and otherwise depriving 

e Pubhc of the benefits that would flow from free and normal comp t' . b e .!bon among and between the member respondents, among and 
etween jobbers and among and between retailers in the sale of fire

Works in said commerce; of eliminating competition, with the tend-
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ency and capacity of creating monopoly, in the sale of fireworks, in 
said commerce. 

Said understandings, agreements, combinations, and conspiracies, 
and the things done thereunder and pursuant thereto and in furthe~·· 
ance thereof as above alleged constitute unfair methods of cornpetl· 
tion in commerce within the intene and meaning of Section 5 of all 

Act of Congress, entitled "An Act to create a Federal Trade CoJJl;, 
mission, to define its powers and duties, and for other purposes, 
approved September 26, 1914. 

REPORT, FINDINGS As ro THE FAcTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sef' 
JS' tember 26, 1914, entitled "An Act to create a Federal Trade Cornil'\ 

sion, to define its powers and duties, and for other purposes," t ~ 
Federal Trade Commission, on the 25th day of January, A. D. 193 ' 
issued, and subsequently served, its complaint in this proceeding l1~0~ 
respondents, Pyrotechnic Industries, Inc., Unexcelled ManufactU1'1 ~1~ 
Company, Inc., National Fireworks, Inc., National Fireworks J)JS; 
tributing Company, Los Angeles Fireworks Company, Ltd., Victor 
Fireworks & Specialty Company, Triumph Fusee & Fireworks CoJil' 
pany, M. Backes' Sons, Inc., and Essex Specialty Company, In~·; 
charging them with the use of unfair methods of competition ll 
commerce in violation of the provisions of said act. After the jsstJ· 
ance of said complaint, the respondents filed in the office of the Colr~ 
mission their answers admitting all the material allegations of t 

1
d 

complaint to be true and waiving the taking of further evidence a
11

• 

all other intervening procedure. Thereafter, this proceeding re~d 
larly came on for final hearing before the Commission on the sui! 
complaint and the answers, briefs, and oral arguments of conns:l 
having been waived, and the Commission having duly conside~\ 
the same and being now fully advised in the premises, finds that .t ~s 
proceeding is in the interest of the public and makes this its findll

1
" 

as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P . ~ 
ARAGRAPII 1. The respondent Pyrotechnic Industries, Inc., IS ll fS 

poration organized, existing, and doing business by virtue of the hl~~' 
of the State of Delaware, with its principal office located in the· ,0, 

v.est!nent Building, ·washington, D. ~· Said respon~ent is an, ~~of 
c1atwn of fireworks manufacturers, w1th a memberslup compose 11j1 

T · 1Jllr respondents Unexcelled Manufacturing Company, Inc., rn. ltY 
Fusee & Fireworks Company, l\I. Backes' Sons, Inc., Essex Specl~js· 
Company, Inc., National Fireworks, Inc., National Fireworks 
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tr~buting Company, Los Angeles Fireworks Company, Ltd., and 
VIctory Fireworks & Specialty Company. 

Respondent Unexcelled Manufacturing Company, Inc., is a cor
Poration organized existin(J' and doin(J' business by virtue of the laws 
of l ' "'' ""' . he State of New York, with its principal office and place of busi-
ness located at 22 Park Place, New York, N. Y.; it is engaged in the 
Jnanufacture and sale of commercial and display fireworks. 

Respondent National Fireworks Inc., is a corporation organized, e . . ' 
li!Istmg, and doing business by virtue of the laws of the State of 
,~assa.chusetts, with its principal place of business located at 60 No.rt~ 
. ashmgton Street, Boston l\Iass. ·it is engaged, among other actlvl-

be · ' ' s, In the manufacture and sale of fireworks. 
Respondent National Fireworks Distributing Company is a cor

foration organized, existing, and doing business by virtue of the 
t"~ of the State of Arizona; with its principal office and place of 
. usmess located at 60 North 'Vashinrrton Street, Boston, Mass., and 
~s a su.bsidiary of respondent National Fireworks, Inc.; it is engaged 
111~e sale of fireworks manufactured by National Fireworks, Inc. 
t' ,spondent Los AnO'eles Fireworks Company, Ltd., is a corpora
t~on, organized, existin~, and doing business by virtue of the laws of 

1 eState of California, with its principal office and place of business 
?~~ted at GO North 'Vashington Street, Boston, Mass., and is a sub-

~~ Iary of National Fireworks, Inc.; it is engaged in the sale of 
r~vorks manufactured by National Fireworks, Inc. 

t' "espondent Victory Fireworks & Specialty Company is a corpora
t~onSorganized, existing, and doing business by virtue of the la,~·s of 
1 e tate of Maryland, with its principal office and place of busmess 
sr~~ted at 60 North Washington Street, Boston, 1\Iass., and is a sub
.,, Iakry of National Fireworks Inc · it is enO'aO'ed in the sale of fire-
••or s ' ·' ""' ""' R manufactured by National Fireworks, Inc. 
t' espondent Triumph Fusee & Fireworks Company is a corpora
o7~hor~anized, existing, and doing business by virtue of the laws 
bus· e tate of Maryland, and with its principal office and place of 
:andlnesls located at Elkton, Md.; it is engaged in the manufacture 

sa e of fireworks. 

in~esp~nde~t M. Backes' Sons, Inc., is a corporation organized, exist
lle~~tnt d~mg .business by virtue of the laws of the State of Con
Wan?u 'f With Its principal office and place of business located at 
sale ~~gfiord, Conn.; it is engaged primarily in the manufacture and 

R reworks. 

ized e:,~~ent Essex Specialty Company, Inc., is a corporation organ
of New I~ Ing, an~ doing business by virtue of the laws of the State 

ersey, With its principal office and place of business located 
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· 't' in in Berkley Heights, N. J.; it is engaged, among other aetiVl Jes, 
the manufacture and sale of commercial fireworks. 

PAR. 2. Respondents Unexcelled Manufacturing Company, Inc., 
Triumph Fusee & Fireworks Company, M. Backes' Sons, Inc., Esse:S: 
Specialty Company. Inc., and National Fireworks, Inc., with its th~ee 
subsidiaries, National Fireworks Distributing Company, Los Ange es 
Fireworks Company, Ltd., and Victory Fireworks & Specialty Con:· 
pany compose the entire membership of respondent Pyrotechnl~ 
Industries, Inc., and produce approximately 85 percent of the tota 

Production of commercial fireworks in the United States. 
f wr· PAR. 3. The aforementioned respondents, Unexcelled Manu ac ·k. 

ing Company, Inc., National Fire,vorks, Inc., National Firew~. ~ 
Distributing Company, Los Angeles Fireworks Company, L~d., ~s 
tory Fireworks & Specialty Company, Triumph Fusee & F1rewor 
Company, M. Backes' Sons, Inc., and Essex Specialty Compan!r 
Inc., hereinafter referred to as "members" of respondent Pyroteclnt 
Industries, Inc., hereinafter referred to as the "association," in ~· 1! 
course and conduct of their businesses, have made, and are makll~~ 
numerous shipments of fireworks to jobbers and other customers ~r 

. S . l. h thel States of the Umted tates other than the States m w uc In 
respective manufacturing and distributing plants are located. ~ 
the course and conduct of the businesses of said respondent mernberg, 
they have been, and are now, engaged in commerce between, aroon ' 
in, and with the several States of the United States. . 

Before the adoption of the understandings, agreements, comblll~~ 
tions, and practices hereinafter alleged, respondent members wer~ 1 

r 
active and, substantial competition with each other and with ot ;e 

5 
manufacturers of fireworks in making, and seeking to make, sa el 
of fireworks in commerce between, among, in, and with the ~ev~~:r 
States of the United States, and, but for the facts heren1a n
alleged, such active and substantial competition would ha~e c~ r 
tinned to the date of discontinuance of such practices, as herelDa! ~
found in paragraph 5. Also, prior to the adoption of said un e { 
standings, agreements, combinations, and practices on the par~ ~t 
respondent members, acting through and by means of respon e

1

6
, 

association, its officers, representatives, and agents, jobbers of fi~i
works in the United States were in active and substantial coll1Pe f 
tion with each other in the sale of same, as likew.i::;e were retailer"~~ 
fireworks, with one another, in trade and commerce between, an10~11~~ 
in and with the several States of the United States, and but fo~ . 

11 
facts hereinafter alleged, such active and substantial c01npetJ~105 
would have continued to the date of discontinuance of such practice ' 
as hereinafter found in paragraph 5. 
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lu~espondent association was organized on the 29th day of January 
ao-. '\ a~d Legiuning with the second meeting of said respondent 
·>~Ociab . . 

and b on on Apnl 12, 1935, respondent members, actmg through 
ca.,. Y llleans of respondent association, entered into and thereafter 
Pullled. out understandings, agreements, and combinations for the 
llJorpose and with the effect of unlawfully restricting, restraining, 
Uf· llopolizing, suppressing, and eliminating competition in the man
be~cture, jobbing and retail sales of fireworks in trade and commerce 

p"'een, among, in, and with the several States of the United States. 
bin~~· 4· Pursuant to said understandings, agreements, and com
inrr 

11t{0118 and in furtherance thereof, said respondent members, act
ag~1 t lroug-h and by means of respondent association, its officers and 
fol! 

1 s~ haye done and performed, among other acts and things, the 
OWing· 1 . 

llllif Agreed to fix and maintain, and have fixed and maintained, 
lJ~tit:~~ P.rices in the sale of fi:ewor~{S to jobbers o! fireworks in the 
!Jleti Stttes; but same was d1scontmued voluntarily after the com
of t!on of the investigation by the Commission but prior to the filing 

:!. ~complaint herein. . 
lJ.ltifor!re~d to fix and maintain, and have fixed and maintained, 
brrs f th:>eounts in the sale of fireworks by manufacturers to job
\'olnn~ ~t'eworks in the United States; but sttme was discontinued 
lll.issio ar~ly af~er the completion of the investigation by the Com-

3 ~1 ut PriOr to the filing of the complaint herein. 
Unifor gree~ to fix and maintain, and have fixed and maintained, 
sell sa lll PriCes and discounts at which jobbers of fireworks should 
Volunttn~. 1to retailers in the United States; but same was discontinued 
lll.issio:~ Y af~er the completion of the investigation by the Com-

4: ~ 1 
ut Pl'lor to the filing of the complaint herein. 

· "'1.greed should to designate and have so designated what concerns 
hers. b a~d should not be sold by manufacturers of fireworks as job
the Invu t~am~ was discontinued voluntarily after the completion of 
con1plaie\ 1h1"'atl~n by the Commission but prior to the filing of the 

5 0 
11 1ere1n. . rO' . 

Various batnzed and held meetings of groups of fireworks jobbers in 
divisionspa;ts of the United States, according to the particular sub
llleans of 

0 
the United States in which they were situated, to devise 

i assert· · . lldncin"' , . 1.11g mfluence, pressure, coercwn, and other means of 
!litd adi7~ requiring, and coercing said fireworks jobbers to abide by 
hers; Lut re to the agreements and combinations of respondent mem
the invest~am~ Was discontinued voluntarily after the completion of 
complai~lt 1~1"'atl~n by the Commission but prior to the filin'g of the 

1erelll. 
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6. Effected and procured promises and agreetnents from variot~ 
jobbers of fireworks throughout the United States by diverse an 
various means, including fireworks distributors' associations, to supf 
port, adhere to, and enforce said agreements and combinations 0 

. . ·1 after respondent members; but same was discontinued voluntarl Y 
the completion of the investigation by the Commission but prior to 
the filing of the complaint herein. 

7. Agreed to maintain and have attempted to maintain the unde~ 
standings, agreements, and combinations of said respondent n~et~be t 
to unlawfully restrict, restrain, monopolize, suppress, and ehnun~k: 
competition in the manufacture, jobbing and retail sale of firewor r 
in the United States; but same was discontinued voluntarily . 11 ~t~o 
the completion of the investigation by the Commission but priOl 
the filing of the complaint herein. . 

8. Agreed to compile and maintain, and have compiled and m~lld 
tained, lists of the concerns which should be, and are, recognlz; .. 
as chain stores which are allowed certain special discounts in ad 

1
e 

tion to those granted other purchasers similarly situated; but s~n1 _ 
was discontinued voluntarily after the c<;>mpletion of the investJ~ilt 
tion by the Commission but prior to the filing of the complalll 
herein. . d 

9. Agreed to fix and maintain, and have fixed and maintallles: 
minimum retail prices of fireworks throughout the United St;t~1; 
but same was discontinued voluntarily after the completion ° tbe 
investigation by the Commission but prior to the filing of 
complaint herein. ·orkl 

10. Agreed to refuse to sell, and have refused to sell, .fire" or 
to certain concerns, thus boycotting said concerns and cutting offdis· 
seriously impairing their supply of fireworks; but same w~s bY 
continued voluntarily after the completion of the investiga.tron 
the Commission but prior to the filing of the complaint herelll·. d 

11. Agreed to fix and maintain, and have fixed and maintar~:J 
special discounts to those concerns which purchase certain spe~r re· 
amounts of fireworks from the combined establishments 0 thO 
spondent members; but same was discontinued voluntarily. after the 
completion of the investigation by the Commission but prror to 
filing of the complaint herein. -ted 

12. Used and engaged in other acts, cooperative and c~ncei nd 
action, coercive methods and policies, in promoting, establislu~g 11 

0£ 
carrying out said understandings, agreements, and combinatron~ectt 
said respondent members, acting through and by means of respo; 

1
p

association, its members, officers, and agents, for the purpose 0 . s~11g 
pressing and preventing competition and restricting nnd restntJD 
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t~e sale of fireworks in trade and commerce between, among, in, and 
~;lth the several States of the United :States; but same was discon
~nued. voluntarily after the completion of the investigation by the 
~nussion but prior to the filing of the complaint herein. 

Co an .. 5: Subsequent to the completion. of the investigation by the 

193
1111111SSion, the respondent members d1d, on or about December 6, 

.t\ 6' through a resolution adopted at a regular meeting of the 
h ssociation, go on record as discontinuing the acts and claims alleged 
eretof . ore In paragraph 4. 

c Pan. G. Each of said respondent members acted in concert and in 
~operation with one or more of the other respondent members, by 
se e~ns. of and through respondent association, its officers, repre
h 11 ~hves, and agents, in doing and performing the acts and things 
lllerelnabove alleged in furtherance of said understandings, agree-
~ts, and combinations. 

the~~: 7. The said understandings, agreements and combinations and 
th Ings done thereunder and pursuant thereto and in furtherance 
lln~reof as hereinabove alleged have had the effect of unduly and 
alldawfully restricting and restraining the sale of fireworks in trade 
lJn·tconunerce between, among, in, and with the several States of the 
tra~ e~ Sta.tes; of unduly and unlawfully restricting and restraining 
Pri e In sa1d fireworks in said commerce; of substantially enhancing 
lev c~s to the consuming public and maintaining prices at artificial 
flo~ stnd otherwise depriving the public of the benefits that would 
1nelllb rorn free and normal competition among and between the 
betw er respondents, among and between jobbers and among and 
eli

111
.een . retailers in the sale of fireworks in said commerce; of 

lllon Inatmg. competition, with the tendency and capacity of creating_ 
opoly, In the sale of fireworks, in said commerce. 

CONCLUSION 

In~:et ~foresaid acts and practices of the respondents Pyrotechnic
Fire~ ries, Inc., Unexcelled Manufacturing Company, Inc., National 
.Angelorks,. Inc., National Fireworks Distributing Company, Los 
Cornpes Fireworks Company, Ltd., Victory Fireworks & Specialty 

any T · Inc ' rmmph Fusee & Fireworks Company, M. Backes' Sons, 
Pubhand Essex Specialty Company, Inc., are to the prejudice of the 
111eth~d and of respondents' competitors, and constitute unfair 
of Se t~ of competition in commerce, within the intent and meaning 
entiti Cdl~n 5 of an Act of Congress, approved September 26, 1914, 
Powe: An Act to create a Federal Trade Commission, to defme its. 

s and duties, and for other purposes." 
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ORDER TO CEASE AND DESIST 

2GF.T.C· 

" 

This proceeding having been heard by the Federal Trade Conuni~ 
sion upon the complaint of the Commission and the answers fil.e 1 
herein on March 8, 1938, by respondents admitting all the xnatenaf 
allegations of the complaint to be true and waiving the taking 0 

further evidence and all other intervening procedure, and the c~nl
mission having made its findings as to the facts and its conclusiOn 
that said respondents have violated the provisions of an Act of ~o~: 
gress approved September 26, 1914, entitled "An Act to create a Fe . 
eral Trade Commission, to define its powers .and duties, and for other 
purposes." 

It is ordered, That all the respondents, Pyrotechnic Industries, InC·• 
Unexcelled Manufacturing Company, Inc., National Fireworks, !J~~., 
National Fireworks Distributing Company, Los Angeles Fir~wol'~ 
Company, Ltd., Victory Fireworks & Specialty Company, TnnOl;e
Fusee & Fireworks Company, M. Backes' Sons, Inc., and Essex 51. 
· 1 C I h · · ffi · (l'enh cia ty ompany, nc., t eir respective o 1cers, representatives, a., f 

and employees, directly or indirectly or through and by means 
0 

resp?nden.t associatio~, its officers, representat~ves~ an~ agent~, in·c~;;~ 
nechon With the offermg for sale, sale, and di~tnbutwn of fire~o. 1 
in interstate commerce or in the District of Columbia, uo fortlnv-tt 

1 

cease and uesist from : t 
1. Agreeing to fix and maintain or, pursuant to such an agreeJn~l~~ 

fixing and maintaining uniform prices in the sale of fireworks to JO 
bers of fireworks; t 

2. Agreeing to fix and maintain or, pursuant to sueh an agreeJne~ ' 
fixing and maintaining uniform discounts in the sale of fireworl's y 
manufacturers to jobbers of fireworks; t 

3. Agreeing to fix and maintain or, pursuant to such an ag1:eern~1~: 
fixing and maintaining uniform prices and discounts at which JO 
bers of fireworks should sell same to retailers; . 

4 A · d · t desJg-. greemg to es1gnate or, pursuant to such an agreemen ' 5 
nating what concerns should and should not be sold by manufacturer 
()£ fireworks as jobbers; to 

5. Organizing or holding meetings of groups of fireworks jobbers! r 
-1 • f . . fl . d otle uevise means o assertmg m uence, pressure, coercwn, an . to 
means of inducing, requiring, and coercing said firework jobbei~ a-

b 'd b d dl d' rnb111
' a I e y an a 1ere to any understan mgs, agreements, or co. the 

tions by and among said respondents for the purpose and With. 5_ 

€ffect of unlawfully restricting, restraining, monopolizing, snPP1es c1 
jng, and eliminating competition in the manufacture, jobbing, an 
retail sales of fireworks; 
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6: EffectinO' or procurinl! promises or agreements, by diverse and "ar ~=> ~ 
. Ious means, from various jobbers throughout the United States, 
In~uding fireworks distributors' associations, to support, adhere to 
~n enforce understandings, agreements and combinations entered 
l~to by and among the respondents for the purpose and with the 
~ ect of unlawfully restricting, r·estraining, monopolizing, suppress-
1.:f'. and eliminating competition in the manufacture, jobbing, and 

1111 sales of fireworks· 
7. Agr · · ' · l t · t . . eemg to mamtam or, pursuant to sue 1 an agreemen , mam-

lllninO' . . . h d d' 
11 d ""' or attemptmg to mamtam t e un erstan mgs, agreements, 

· lhn combinations of respondents to unlawfully restrict, restrain, 
jo~~?Polize, suppress, and eliminate competition in the manufacture, 
· 

8 
Jng, and retail sales of fireworks in the United States; 

lh · Agreeing to compile and maintain or, pursuant to such an agree
orent, compiling and maintaining lists of concerns which should be, 
·di are, recognized as chain stores which are allowed certain special 

~counts not granted to other purchasers who are similarly situated; 
lh:· · Agreeing to fix and maintain or, pursuant to such an agreement, 

Inrr and · · · · · 'l · f fi k h h ·out th .mamtammg mmzmum reta1 prices o rewor s t roug -
· e Umted States· 

l'e;o. Agreeing, thro~gh any combination of two or more of said 
futondents, to refuse to sell, or, pursuant to such an agreement, re-

l~ng to sel!, fireworks to any prospective purchaser; 
lllent Ag~eemg to fix and maintain or, pursuant to such an agree
'\'hi h fixzng and maintaining special discounts to those concerns 
bine~ purcl~ase certain specified amounts of fireworks from the com-

12 est~bhshments of respondent members of said association; 
tion · Usln~ or engaging in other acts, cooperative and concerted ac
carr' :oercwe methods and policies, in promoting, establishing and 
tion YI~g out any and all understandings, agreements, and combina
l.lnlas ~ respondent members for the purpose and with the effect of 
elirn :\' u~Iy restricting, restraining, monopolizing, suppressing, and 
of fi;natmg competition in the manufacture, jobbing, and retail sale 
of r e.works by said respondent members acting through and by means 
agen~::ondent association, its members, representatives, officers, and 

It iB f h 
after u;t er ordered, That the respondents shall, within 60 days 
Port. serv~~~ upon them of this order, file with the Commission a re
t.hey ~n Writmg setting forth in detail the manner and form in which 

lave complied with this order. 

16045lm 
--39--voL.26----73 
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IN THE ])UT.rER OF 

LOOSE-,VILES BISCUIT COMPANY 
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Doclcet 3306. Complaint, Mar. 12, 1938 '-Decision, .Apr. 18, 1938 

Where a corporation engaged In manufacture and sale of candy and bnkerr 
products, including- ! 

(a) Assortments composed of number of small bars of candy and numb_er a~e 
large bars, together with push cards for use in sale of candy to ultllii ·d 
purchaser under plan by which purchaser of chance secured, for 5 cents P111 ' 

d "d su!ll• one of smaller bars, or one of larger bars, value of which exceede sa1 "til 
depending upon chance selection of certain numbers, in accordance "'1 

ll 
board's explanatory statement, and by which purchaser making last pus 
was entitled to one of smaller pieces, 1 

(b) .Assortments composed of number of boxes of assorted candy and additiOII~d 
article of merchandise, together with punchboard for use in sale of 88~9 
candy, etc., under plan by which purchaser of chance received, for 5 cell c· 
paid, one of boxes of candy or nothing other than privllege of making seled· 
tion, depending upon chance punching of one of certain numbers, in accor, 

· eac" ance with board's explanatory statement, or punching of last number lll II 

of 12 sections Into which board was divided, or punching of last number :r
entire board, through which such purchaser received both candy and III 
chandise; and d 

(c) .Assortments composed of number of packages of assorte~ chocolate ~~~e 
vanilla wafers and other bakery products, together with punchbourd for ~til 
in sale of aforesaid products, under plan by which, and in accordance "'Ill' 
board's explanatory statements, purchasers punching by chance certain nu d· 
bers paid nothing for punch or amounts ranging from 1 to 5 cents, In 11cco~tll 
ance with' particular number disclosed, and secured, in accordance "'~r
cbance selection of certain preannounced numbers, as above set forth, or P ue 
chase of last punch in each of 12 sections into which board was divided, .

0 
us 

. "d vano of aforesaid packages of wafers, value of which exceeded afores111 tlJall 
amounts, or, failing such selection or purchase, secured nothing other 
privilege of such chance selection or punch- or 

Sold said aforesaid and other assortments, Involving use of similar planstail 
schemes, to wholesalers, jobbers, and retailers for display and sale bY re nd 
dealers to purchasing public in accordance with aforesaid sales plans, t~ 

1
,. 

ndUC Jl" thereby supplied to and placed in the hands of others means of co of 
lotteries in sale of its products, in accordance therewith and in violation nd 
long-standing public policy of the common law and criminal statutes 

11 
J<e 

that of the United States Government; in competition with manY who III:ed 
and sell such products and are unwilling to offer and sell same, thuS pac ub· 
and assembled or otherwise arranged and packed for sale to purchasing p to 
lie so as to Involve game of chance or any other method of sale contrarY 
public policy, and refrain therefrom; 

t Amended and supplemental. 
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With t 
endency unduly to hinder competition or create monopoly through tendency 

and capacity to exclude from candy and bakery products trade competitors 
Who do not adopt and use same or equivalent or similar methods, involving 
same or equivalent or similar element of chance or lottery scheme, and with 
result that many dealers in and ultimate Jlurchasers of such products, at
~racted by said methods and manner of packing same and element ot chance 
nv-olved in sale thereof as above set forth, were thereby induced to buy 

Said Products, thus packed and sold by it, in preference to those offered 
and sold by competitors who do not use same or equivalent methods, and 
With tendency and capacity to induce such preferential purchasing, and, by 
;enson of said game of chance, to divert unfairly to it trade and custom 
rorn its aforesaid competitors, to exclude from trade involved all com
~etitors who are unwilling to and do not use same or equivalent methods 
t~eause unlawful, to lessen competition in said trade and create a monopoly 

ereot in it and such other distributors of said products as use same or 
~~Uivalent methods, and deprive purchasing public of benefits of tree compe
t~on therein, and eliminate therefrom all actual competitors and exclude 

1 lerefrom all potential competitors who do not adopt and use said or equiva-
., 

1 
ent method~· 

"ed 1' .,, 
'f hat such methods, acts, and practices were all to the Injury and prejudice 

0 
the Public and competitors and constituted unfair methods ot competition. 

Z"· P. 0. Kolinski for the Commission. 
r. lV. A. Ferguson, of Long Island, N.Y., for respondent. 

AMENDED AND SUPPLEMENTAL Co:uPLAINT 

0111ihere~, The Federal Trade Commission did heretofore, to wit, 
ent ~nu~ry 19, 1938, issue its complaint herein charging that respond
lllte erelD was and had been using unfair methods of competition in 
an ~state commerce within the intent and meaning of Section 5 of 
to c~ ct of Congress, approved September 26, 1914, entitled "An Act 
and ~ate a Federal Trade Commission, to define its powers and duties, 

lV or other purposes"; and 
spon3erea8, T~is Commission having reason to believe that the re
said ent herem is engaged in business other than as described in 
Petit'co~plaint and has been and is using unfair methods of com
and :on Ill ~~mmerce, as "commerce" is defined in said act, other than 
its sa·~ addlt!OI~ to those in relation to which the Commission issued 
Proce

1 
d ~omplamt, and it appearing to said Commi;;sion that a further 

N 0 e Ing by it in respect thereof would be in the public interest; 
\'isio~v, t;erefore, Acting in the public interest, pursuant to the pro
C'o:rnrns· 0 . the Act of September 26, 1914, aforesaid, the Federal Trade 
tion ~SSion charges that Loose-1Viles Biscuit Company, a corpora
<'o:rn~ as been and now is using unfair methods of competition in 
in tha~rce, as "commerce" is defined in said act, and states its charges 

respect as follows : 
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PARAGRAPH 1. Respondent Loose-·wiles Biscuit Company is a cor· 
poration organized and doing business under the laws of the State 
of Missouri, with its principal place of business at 811 Conm1erc~ 
Building, Kansas City, Mo. Respondent also maintains places 0 

business in various other cities and States one of which said places 
of business is located at Denver, Colo. Respondent is now and fo~ 
more than 1 year last past has been engaged in the manufacture 0£ 
candy and bakery products and in the sale and distribution thereo 
to wholesale dealers, jobbers, and retail dealers. Respondent cau:es 
and has caused its said products when sold to be transported from 1ts 
principal place of business in Kansas City, Mo., and from its pine~ 
of business in Denver, Colo., to purchasers thereof in the State: 0d 
Missouri and Colorado and in various other States of the Unlte 
States, at their respective places of business. There is now, and haS 
been ~or more than ! year last past, a course of trade and commerc~ 
by sa1d respondent m such candy and bakery products between and 
among the various States of the United States. In the course an 
conduct of said business respondent is in competition with otht 
corporations and with partnerships and individuals engaged in t 

1e 
sale and distribution of candy and bakery products in commerce 
between and among the various States of the United States. . 

PAR. 2. In the course and conduct of its business, as descrilbed 111 

paragraph 1 hereof, respondent sells and has sold to wholesale dealer.s, 
jobbers, and retail dealers certain assortments of candy and bnkeJY 
products so packed and assembled as to involve the use of a lotte~'Y 
scheme when sold and distributed to the consumers thereof. Certal» 
of said assortments are hereinafter described for the purpose of ~ho"'£ 
ing the methods used by respondent, but this list is not aU-inclusiVe~ 
the various assortments, nor does it include all of the details of ~ 1e 
several plans which respondent has been or is using in the distribntJOll 
of candy and bakery products by lot or chance: 

5 
(a) One of said assortments is composed of a number of small b~r 

. h leVJCO of candy and a numbl'r of large bars of candy, together ':1t. a c to 
commonly called a push card, and the assortment is distnbuted 
the purchasing public in the following manner: h 

Sales are 5 cents each and each purchaser is entitled to one pu\ 
from said card. 'Vhen a push is made from said card n number 

1 
f 

disclosed. The numbers begin with 1 and continue to the ntm~f'~' fn 
pushes there are on the card, but the numbers are not arrnn,.,e 
numerical sequence. The card bears statements informing prosp~~
tive purchasers that all numbers, with the exception of 5, 10, 15, ; 
25, and the last number pushed, entitle the purchasers thereof to t 
5-cent bar of candy, being one of the smaller bars of the assortrnen ' 
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nnd that the aforementioned numbers entitle the purchasers thereof to 
a large bar of candy. The large bars of candy are worth more than 
; cents each and the person who obtains one of the numbers calling 
;r a large bltr of candy receives the same without additional charge. 

he numbers on said cards are effectively concealed from purchasers 
and prospective purchasers until a selection has been made and the 
Particular push separated from the card. The aforesaid purchasers 
of ·1 th sat: candy who procure one of the specified numbers, thus procure 

e Said large bars of candy wholly by lot or chance. 
(b) Another assortment consists of a number of boxes of assorted 

c~ndy and an additional article of merchandise, together with a de
;l:e commonly called a punchboard. Said boxes of candy are dis
f~;bute.d to the consuming public by means of said punchboard in the 

lowlllg manner: 
b 'fhe sales are 5 cents each and when a pm1ch is made from the 
/atd a number is disclosed. The numbers begin with 1 and con
blnue to the number of punches there are on the board, but the num
sters are not arranged in numerical sequence. The board bears a 
t ~tement or statements informing prospective purchasers that cer
o~lll specified number-s entitle the purchasers thereof to receive a box 
a dcandy. The punches on the board are arranged in 12 sections 

bn the purchaser of the last punch in each section receives a pound 
ox f c : 0 candy and the purchaser of th~ last punch on the board re-

c~lVes. both a pound box of candy and an additional article of mer-
11 andise. A purchaser who does not qualify by obtaining one of the 

ll
lllnbers calling for one of the boxes of candy or by punching the last 
Untb · re . er Ill one of the sections, or the last number on the board, 

a celves nothing for his money other than the privilege of punching 

5 number from the board. The boxes of candy are worth more than 
focents each and a purchaser who obtains one of the numbers calling 
h
1
r a box of canuy, or a box of candy and an additional article of 

"ercha d' be n 1se, receives the same for the price of 5 cents. The num-
chrs are effectively concealed from purchasers and prospective pur
Puas~s until a punch or selection has been made and the particular 
tri~c separated from the board. The boxes of candy are thus dis
ch Uted to purchasers of punches from the board wholly by lot or 

ance. 

ass( c) Another assortment consists of a number of packages of 
orted 1 I . geth ~loco ate and vamlla. wafers and other bakery products, to-

are ;~ ":1th a device commonly called a punchboard. Said wafers 
in th lstnbuted to the consuming public by means of said punchboard 

e following manner: 
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Purchasers punching numbers ending in "0" receive the same with· 
out charge. For certain other numbers the purchasers thereof rt 
1 cent, 2 cents, 3 cents, 4 cents, or 5 cents. When a punch is ~a ~ 
from the board a number is disclosed. The numbers begin with t 
and continue to the number of punches there are on the board, bud 
the numbers are not arranged in numerical sequence. The boar t 
bears statements or legends informing prospective purchasers. tha 
certain specified numbers entitle the purchasers thereof to receive a 
7Yz-ounce package of said wafers. The punches on the board art 
arranged in 12 sections and the purchaser of the last punch in ea~ l 
section receives a 7Yz-ounce package of wafers. A purchaser w k~ 
does not qualify by obtaining one of the numbers calling for a p~c 
age of wafers or by punching the last number in a section receives 
nothing for his money other than the privilege of punching a nUlllber 
from the board. The numbers are effectively concealed from purcha~· 
ers and prospective purchasers until a punch has been made and \e 
particular punch separated from the board. The retail value of .t : 
said packages of wafers is greater than any of the designated prlC: 
of said punches. The packages of wafers are thus distributed 

0 

the purchasers of said punches from the board wholly by lot or 
~~~ d 

PAR. 3. Retail dealers who purchase respondent's said candy al~o 
bakery products, directly or 'indirectly, expose and sell the same 
the purchasing public in accordance with the aforesaid sales plan~ 
Respondent thus supplies to and places in the hands of others a me~~l 
of conducting lotteries in the sale of its products in accordance '~\e 
the sales plans hereinabove set forth, and said sales plans have t e 
tendency and capacity to induce purchasers thereof to purcha~
respondent's said products in preference to candy and bakery pro 
ucts offered for sale and sold by its competitors. haS· 

P .AR. 4. The sale of said candy and bakery products to the pure r 
ing public in the manner above alleged involves a game of chance do 
the sale of a chance to secure a larger piece of candy, or box of can ~ 
or a package of bakery products. The use by respondent of sal f 
methods in the sale of candy and bakery products and the sal: ~s 
same by and through the use thereof and by the aid of said rnet ~es 
is a practice of the sort which the common law and criminal statu 

1111 
have long deemed contrary to public policy and is contrary sto tes. 
established public policy of the Government of the United ~a to 
The use by respondent of said methods has the tendency undu Y se 
hinder competition or create monopoly in this, to wit: that the und. 
thereof has the tendency and capacity to exclude from the candY 

11
n1e 

bakery products trade competitors who do not adopt and use the sa 
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ltlet~ods or equivalent or similar methods involving the same or an 
equnralent or similar element of chance or lottery scheme. Many 
Persons, firms, and corporations who make and sell candy and bakery 
Products in competition with the respondent as above alleged are 
lJnw·Il" 1 1ng to offer for sale or sell candy and bakery products so 
Packed and assembled as above described or otherwise arranged and 
P~cked for sale to the purchasing public so as to involve a game of 
c ance, or any other method of sale that is contrary to public policy, 
a~ such competitors refrain therefrom. 
h AR. 5. Many dealers in, and ultimate purchasers of, candy and 
n akery products are attracted by respondent's said methods and man
e~~ of ~acking said candy and bak~ry products and by the el~ment of 
, nee involved in the sale thereof m the manner above described and 
;re ~hereby induced to purchase said candy and bakery products so 
p ac ed anu sold by respondent in preference to candy and bakery 
-W~ducts offered for sale and sold by said competitors of respondent 
lU 

0 do not use the same or equivalent methods. The use of said 
g ethods by respondent has a tendency and capacity, because of said 
s:~e of chance, to divert to respondent trade and custom from its 
e-g

1

1 competitors who do not use the same or equivalent methods, to 
Wh Ude from said candy and bakery products trade all competitors 
ln ~ are unwilling to and who do not use the same or equivalent 
ca~~ods because the same are unlawful, to lessen competition in said 
said Y and bakery products trade, to tend to create a monopoly of 
<li t :andy and bakery products trade in respondent and such other 
Je~tbutors of candy and bakery products as use the same or equiva
fre methods, and to deprive the purchasing public of the benefit of 
of e ~ompetition in said candy and bakery products trade. The use 
natsa~d methods by respondent has a tendency and capacity to elimi
aU e rom. said trade all actual competitors and to exclude therefrom 
~qu po\ential competitors who do not adopt and use said methods or 
~va ent methods. 

spa~· 6. The aforementioned methods, acts, and practices of re
l'esp ent are all to the injury and prejudice of the public and of 
llleth~ent's competitors as hereinabove alleged, and constitute unfair 
of S 

0 ~of competition in commerce .within the intent and meaning 
entit~c~I~n 5 of an Act of Congress, approved September 26, 1914, 
Pow e An Act to create a Federal Trade Commission, to define its 

ers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

th;~~uant to the provisions of the Federal Trade Commission Act, 
e eral Trade Commission, on January 19, 1938, issued and there-
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after served its complaint in this proceeding upon the respondent, 
Loose-,Viles Biscuit Company, a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the p~o
visions of said act. On March 12, 1938, the Commission issued It~ 
amended and supplemental complaint, to which the respondent fil.e 1 
in the office of the Commission an answer admitting all the materia£ 
allegations of the complaint to be true, and waiving the taking 0 

further evidence, and all other ii;tervening procedure. Thereafter 
this proceeding regularly came on for final hearing before the Corn· 
mission on the said amended and supplemental complaint and ans~er, 
and the Commission, having duly considered the matter and bei~g 
now fully advised in the premises finds that this proceeding is in t ; 
interest of the public, and makes this its findings as to the facts an 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Loose-"Wiles Biscuit Company, is a corf 
poration organized and doing business under the laws of the Sta~ ~
l\Iissouri, with its principal place of business at 811 Commerce 13~U 
ing, Kansas City, l\Io. Respondent also maintains places of busine:s 
in various other cities and states, one of which said places of bnsi· 
ness is located at Denver, Colo. Respondent is now, and for mor~ 
than one year last past has been, engaged in the manufacture 

0 f 
candy and bakery products and in the sale and distribution thereo 
to wholesale dealers, jobbers, and retail dealers. Respondent causes, 
and has caused, its said products when sold to be transported fro!ll 
its principal place of business in Kansas City, l\Io., and from its plac~ 
of business in Denver, Colo., to purchasers thereof in the State~ 0

d 
Missouri and Colorado and in various other States of the Unite 
States, at their respective places of business. There is now, and }laS 

b f h d rnerce een or more t an 1 year last past, a course of trade an com d 
by said respondent in such candy and bakery products between 11n d 
among the various States of the United States. In the course an 
conduct of said business, respondent is in competition with other co~
porations and with partnerships and individuals engaged in the 511 e 
and distribution of candy and bakery products in commerce between 
and among the various States of the United States. . d ·n 

PAR. 2. In the course and conduct of its business, as descr:tbe 
1

1 1 dell • paragraph 1 hereof, respondent sells and has sold to wholesa e d 
ers, jobbers and retail dealers certain assortments of candY a.fn 
b k . 0 lt. a ery products so packed and assembled as to mvolve the use f 
lottery scheme when sold and distributed to the consumers thereo · 
Certain of said assortments are hereinafter described for the pur· 



LOOSE-WILES niSCUIT CO. 1125 
1118 

Findings 

P~s~ of showing the methods used by respondent, but this list is not 
~h~Inclu~ive of the various assortments, nor does it includ~ all. of 
. details of the several plans which respondent has been or Is usmg 
In ~he distribution of candy and bakery products by lot or chance: 
f a) One of said assortments is composed of a number of small bars 

0 
candy and a number of large bars of candy, together with a device 

~onunonly called a push card, and the assortment is distributed to the 
\~chasing public in the following manner: 

f ales are 5 cents each and each purchaser is entitled to one push 
d:o~ said card. 'Vhen a push is made from said card a number is 

0~sc osed. The numbers begin with one and continue to the number 
n :Pus~es there are on the card, but the numbers are not arranged in 
tjurnerical sequence. The card bears statements informing prospec-
2;e :Purchasers that all numbers, with the exception of 5, 10, 15, 20, 
fiveand the last number pushed, entitle the purchasers thereof to a 
rn cent bar of candy, being one of the smaller bars of the assort
thent, and that the aforementioned numbers entitle the pur~hasers 
rn:reof to a large bar of candy. The large bars of candy are worth 
berre th~n 5 cents each and the person who obtains one of the num
tio s ~alhng for a large bar of candy receives the same without addi
ftona charge. The numbers on said cards are effectively concealed 
rna~ PUrchasers and prospective purchasers until a selection has been 
~aide and the particular push separated from the card. The afore
bet PUrchasers of said candy who procure one of the specified num
<'has, thus procure the said large bars of candy wholly by lot or 

nee. 

<'a~~) Another assortment consists of a number of boxes of assorted 
vice Y and an additional article of merchandise, together with a de
ttibu~oinmonly called a punchboard. Said boxes of candy are dis
the fo~~ t? the consuming public by means of said punch board in 

1'h owmg manner : 
hoar; sales are 5 cents each and when a punch is made from the 
tinn t number is disclosed. The numbers begin with one and con
hers e 0 the number of punches there are on the board, but the num
state are not arranged in numerical sequence. The board bears a 
tain lnen~ or statements informing prospective purchasers that cer
()f ca~;cified numbers entitled the purchasers thereof to receive a box 
the p y. The punches on the board are arranged in 12 sections and 
()f c u~chaser of the last punch in each section receives a pound box 
bothan Y and the purchaser of the last punch on the board receives 
A Pu a hound box of candy and an additional article of merchandise. 
caUinrc f aser who does not qualify by obtaining one of the numbers 

g or one of the boxes of candy or by punching the last number 
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in one of the sections, or the last number on the board, receives 
nothing for his money other than the privilege of punching a number 
from the board. The boxes of candy are worth more than 5 cents 
each and a purchaser who obtains one of the numbers calling for a. 
box of candy, or a box of candy and an additional article of mer· 
chandise, receives the same for the price of 5 cents. .The nurobers 
are effectively concealed from purchasers and prospective purchaser: 
until a punch or selection has been made and the particular punc d 
separated from the board. The boxes of candy are thus distribute 
to purchasers of punches from the board wholly by lot or chance. 

(c) Another assortment consists of a number of packages of as· 
t to· sorted chocolate and vanilla wafers and other bakery produc s, 

gether with a device commonly called a punchboard. Said wafer~ 
are distributed to the consuming public by means of said punchbonr 
in the following manner: . h· 

Purchasers punching numbers ending in "O" receive the same Wlt 
out charge. For certain other numbers the purchasers thereof P1 
1 cent, 2 cents, 3 cents, 4 cents or 5 cents. When a punch is ma : 
from the board a number is disclosed. The numbers begin with on t 
and continue to the number of punches there are on the board, bud 
the numbers are not arranged in numerical sequence. The bo~ t 
bears statements or legends informing prospective purchasers. t all 

certain specified numbers entitle the purchasers thereof to recelve e 
71;2-ounce package of said wafers. The punches on the board a~n 
arranged in twelve sections and the purchaser of the last punch 

1 
r 

each section receives a 71;2-ounce package of wafers. A purchasea 
who does not qualify by obtaining one of the numbers callin~ fo~e
package of wafers or by punching the last number in a sectl~D a 
ceives nothing for his money other than the privilege of punchlllf d 
number from the board. The numbers are effectively conce~ en 
from purchasers and prospective purchasers until a punch has eee· 
made and the particular punch separated from the board. Th; [he 
tail value of the said packages of wafers is greater than any 0 thtlS 
designated prices of said punches. The packages of wafers are h llJ 
distributed to the purchasers of said punches from the board w 0 

by lot or chance. 
11
d 

PAR. 3. Retail dealers who purchase respondent's said candY a to 
bakery products, directly or indirectly, expose and sell the sam~ ll· 

the purchasing public in accordance with the aforesaid sales P: a 
Respondent thus supplies to and places in the hands of oth~r nee 
means of conducting lotteries in the sale of its products in accor ; ve 
with the sales plans hereinabove described, and said sales plans :Use 
the tendency and capacity to induce purchasers thereof to pure 
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~e~pondent's said products in preference to candy and bakery prod-
c; offered for sale and sold by its competitors. 

inn- All. 4: ~e sale of said candy and bakery products to the purchas
th b Public In the manner above found involves a game of chance or 
ca~dsale of a chance to secure a larger piece of candy, or box of 
sa·d Y, or a package of bakery products. The use by respondent of 

0
/ tnethods in the sale of candy and bakery products and the sale 

ll! t~atne .by and through the use thereof and by the aid of said 
st:tlods Is a practice of the sort which the common law and criminal 
to Utes have long deemed contrary to public policy and is contrary 
Than established public policy of the Government of the United States. 
hin~ llse by respondent of said methods has the tendency unduly to 
th er competition or create monopoly in this, to wit: that the use 

ereof h th . bak as e tendency and capacity to exclude from the candy and 
ll!et~ry Products trade competitors who do not adopt and use the same 
equ· ods or equivalent or similar methods involving the same or an 
Per~valent or similar element of chance or lottery scheme. Many 
Ptodons, fi~ms, and corporations who make and sell candy and bakery 
llnwi~J~ts Ill competition with the respondent, as above found, are 
Pack 111g to offer for sale or sell candy and bakery products so 
Pack e~ and assembled as above described, or otherwise arranged and 
cha e for sale to the purchasing public so as to involve a game of 
andnce, or any other method of sale that is contrary to public policy 

p such competitors refrain therefrom. 
bak An. 5· Many dealers in, and ultimate purchasers of, candy and 
ner :: Prou.ucts are attracted by respondent's said methods and man
of ch pa~kmg said candy and bakery products and by the element 
and ance Involved in the sale thereof in the manner above described, 
80 p a~ thereby induced to purchase said candy and bakery products 
Ptodac ed and sold by respondent in preference to candy and bakery 
"'ho ~ts offered for sale and sold by said competitors of respondent 
lb.eth ~ not use the same or equivalent methods. The use of said 
gatn ° 8 by respondent has a tendency and capacity, because of said 
fro~ ?f ch~nce, to unfairly divert to respondent trade and custom 
lb.eth ~ts sa1d competitors who do not use the same or equivalent 
cornpo /' to exclude from said candy and bakery products trade all 
equiv e /tors who are unwilling to and who do not use the same o·r 
tion .a ent methods because the same are unlawful, to lessen competi-

In sa'd of said 1 candy and bakery products trade, to create a monopoly 
other d' candy and bakery products trade in respondent and such 
equiv 

1
Istributors of candy and bakery products as use the same or 

benefi~ e~t methods, and to deprive the purchasing public of the 
0 free competition in said candy and bakery products trade. 
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'ty The use of said methods by respondent has a tendency and capaci 
to eliminate from said trade all actual competitors and to exclu~~ 
therefrom all potential competitors who do not adopt and use sal 
methods or equivalent methods. 

CONCLUSION 

The aforesaid methods, acts and practices of respondent, Loosed 
'Viles Biscuit Company, a corporation, are all to the injury a~ 
prejudice of the public and of respondent's competitors, as hereHl· 
above found, and constitute unfair methods of competition in co~l· 
merce within the intent and meaning of the Federal Trade CotntnlS· 
sion Act. 

ORDER TO CEASE AND DESIST 

This P!Oceeding having been heard by the Federal Trade CoJll: 
mission upon the amended and supplemental compl:!!.int of t~e Corn. 
mission and the answer of the respondent, Loose-Wiles Biscuit Cofe 
pany, a corporation, admitting all the material allegations of t 

1
d 

complaint to be true and waiving the taking of further evidence fl.~e 
all other intervening procedure, and the Commission having Ill~ 9 
its findings as to the facts and its conclusion that said respondent 

11 

violated the provisions of the Federal Trade Commission Act· y 
It is ordered, That the respondent, Loose-"\Viles Biscuit ComPft\~ 

a corporation, its officers, agents, representatives, and employeesd·~s 
connection with the offering for sale, sale and distribution o.£ c:n 

1

0
£ 

and bakery products in interstate commerce or in the District 
Columbia, do forthwith cease and desist from: k d 

1. Selling and distributing candies or bakery products so pac ~0 
and assembled that sales of such candies or bakery products f !1. 

the general public are to be made, or may be made, by means 0 

lottery, gaming device, or gift enterprise; ts 
2. Supplying to or placing in the hands of dealers, assortrnen d 

of candies or bakery products which are used, or which may be us~t~ 
without alteration or rearrangement of the contents of su~h ~sso:he 
ments, to conduct a lottery, gaming device or gift enterprise 1~ cts 
sale or distribution to the public of such candies or bakery pro u 
contained in said assortments; nts 

3. Supplying to or placing in the hands of dealers, assortn~e or 
of candies or bakery products, together with a punchboard, pusd

1 
in 

pull card, or other lottery device, for use, or which may be use blic, 
distributing or selling such candies or bakery products to the pu 
at retail; 
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P 4· Supplying to or placing in the hands of dealers, a punchboard, 
c:h. or pull card, or other lottery device, either with assortments of 
P l~les or bakery products, or separately, which punchboard, push or 
dint .car~, or other lottery device, is to be used, or may be used, in 
ors :1~Utlllg or selling such candies or bakery products to the public, 
leo- hich punchboard, push or pull card, or other lottery device, bears 
d . .,ends or statements informing the purchasing public that the can
t~e:h or bakery products contained in said assortments are being sold 
co ~public by lot or chance in accordance with a sales plan which 

~str~ute a lottery, gaming device, or gift enterprise. 
C t M further ordered, That the respondent, Loose-Wiles Biscuit 
ofo:,any, a corporation, shall, within 60 days after service upon it 
fo th 1~ order, file with the Commission a report in writing setting 
th: In detail the manner and form in which it has complied with 

Is order. 
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IN THE MATTER OF 

THE E. R. PAGE COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLA'l'!O!I' 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3984. Complaint, Feb. 12, 1998-Decision, Apr. 18, 1938 

Where a corporation engaged in manufacture, sale, and distribution of a: 
h Jetter • internal and external treatment for piles; in offering same throug d 

circulars, leaflets, advertisements in newspapers, and periodicals, 110 

otherwise- . tot 
Represented that said treatments or remedies were competent and effec.tlve nd 

said ailment and that use thereof, as directed, would end sufl'ermg :eal 
pains incident thereto and remove or eliminate causes thereof and rilY 
and cure same, facts being that while said preparations would temporn ses 
remove pain and other conditions attendant upon said ailment in some ~~~ te rn11oa thereof, they would not end such suffering or pain nor remove or e 1 for; 
cause or causes of said condition, nor act as permanent remedY there bliC 

With effect of misleading and deceiving substantial portion of purc1JasJng P~rue, 
into erroneous belief that said representations and implications were paill 
and that said preparations would do more than temporarily remove aod 
and other conditions attendant upon said condition, and end tortures me, 
pains incident thereto and remove cause of said ailment and cure sa ucll 
and of causing substantial portion of purchasing public, because. of 

5
80d 

erroneous and mistaken beliefs, to buy said products or preparatlOD~Itors, 
of thereby diverting unfairly to it substantial trade from its comPe 
who truthfully represent their products and preparations: f tile 

Held, That such acts and practices were to the prejudice and injurY ~ 
1 

public and competitors and constituted unfair methods of com petitiO! · 

Mr. Fletcher G. Cohn for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 

CoMPLAINT 
roved 

Pursuant to the provisions of an Act of Congress apPT ade 
September 26, 1914, entitled "An Act to create a Federal res,, 
Commission, to define its powers and duties, and for other purpoThe 
the Federal Trade Commission, having reason to believe that to as 
E. R. Page Company, Inc., a corporation, hereinafter referred t'tio!l 
respondent, has been and is using unfair methods of compe 

1 
ing 

in commerce as "commerce" is defined in said act, and it appea~uld 
to the Commission that a proceeding by it in respect thereof. w(l' itS 
be in the public interest, hereby issues its complaint statllleo 
charges in that respect as follows: is a. 

PARAGRAPH 1. Respondent, The E. R. Page Company, In~., lalfS 
corporation organized and existing under and by virtue of t ; busi· 
of the State of Michigan, with its principal office and place 0 
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~~s~}oc~ted at 233 L. Page Building, in the City of Marshall, State 
.~.~J.lchigan. 

. Respondent is now, and has been for several years past, engaged 
~n the business of manufacturing and selling an internal and external 
~eat~ent for piles designated as "Page Pile Treatment," "Page 
T ombmation Treatment," and "Page Internal Combination Pile 

reatment." 
..1 pAR. 2. In the course and conduct of its business, as hereinbefore 
\J.es 'b t Cl'I ed, respondent has caused said products, when sold, to be 
~ansported from its said place of business in the State of Michigan 
St the purchasers thereof located in various States of the United 
C a

1
tes other than the State of Michigan, and in the District of 

0 Ulflbia. 

11 
In. the course and conduct of said business, respondent has been, 

w~d 1~ now, in substantial competition with other corporations and 
di~~h . 1nd~vid~als and partnerships likewise engaged in the sale and 
th l'Ib~tion m commerce between and among the several States of 
a ~ Umted States and in the District of Columbia of products used 
; Useful for the treatment of piles. 

,., AR. 3. In the course and conduct of its business, as described in 
t'aram. h by h·ap s land 2 hereof, respondent has offered for sale, and sold, 
andllleans of letters, circulars, leaflets, advertisements in newspapers, 
:rn· 1 Ina~azines and otherwise, and has caused false, deceptive, and 
ei 

18 
eading statements and representations to appear in said letters, 

thrculars, leaflets, and advertisements for the purpose of inducing 
;e Who are suffering from piles to purchase respondent's products. 

for ~R. ~· In offering for sale and selling its products as aforesaid 
the f~e ln ~he treatment of piles, respondent, among others, has made 

llowmg statements and representations: 

lll~:r~ for Yourself how soothing it is and what a world (Jf difference it 
terrible If Y~u do not have to put up with those excruciating pains and that 

1 a itching which usually comes on at bedtime. 
Sou D1 glad to send it (Page Pile Treatment) as I am sure that it will start 
lrrit:t~ the way to quick and lasting relief from the tormenting pains and 

Of 100
S of this serious ailment. 

l'esuJtcourse, this trial cannot be expected to bring you more than temporary 
.acts t~· b B~t it ~ill show you what the Page Treatment is like and how it 

Plea antsh pam, itching and bleeding. 
Youse do not delay taking action to get rid of your suffering. 

and cr W~nt to stop the terrible pain and itching, the annoyance, the bother, 
You ue ty of Piles without the expense of an operation. 

that y Want to feel that the treatment you use will really afford such relief 
Youou have no further expense or trmtble. 

COUld n t h . BUfferi 0 ave made a better start toward permanent relief from the 
J:ecenung You have endured from piles than to use the treatment I sent you y, 
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I want you to continue this treatment until you have every reason to believe 
that there will be no retu.rn of the misery. 

Experience shows that while the first treatment usually produces astonisbi·~g 
results, two or three treatments and occasionally more are necessary to just! 1 

feeling of positive recovery. . to 
I know what joy would be yours if you could say to yourself and write to 

me that your pile suffering was a thing of the past. I want to help you 
reach this happy condition just as I have helped so many others whO bfiVe 
literally flooded me with their letters of gratitude. ·.a 

Continue your treatment for pile irritation until you feel sure the effects u~ 
be lasting. A mistake that many people make is to assume that when t e 
symptoms are gone they are gone forever. Occasionally that may be the case, 
hut, as a rule, it is only the beginning of lasting relief. .16 

This tried and proven treatment which has banished suffering from P',. 
·victims in every nook and corner of the land is a logical, scientific methOd fod 
attacking the underlying causes of piles because it has an internal an 
three-fold action. d 

I want you to give it (the treatment) a fair opportunity to complete the goo 
work it has begun for you by bringimg lasting relief from pile miseries. t 

Here is the one big fact I want you to see clearly. It is far better to trus 
a good, dependable, old proven treatment with a clean record of almost }lal!; 
century back of it than to ruin your best chance by using something you kn~e 
very little about. Real and final reliRf may come slowly, but it pays best in t d 
long run. It would indeed be a remarkable treatment that could reach an 

1 
relieve every case in the same time and manner. I cannot believe that an 
victim 1s content to suffer the tortures and annoyances of piles 1n a~Y to;:; 
Surely you want to be relieved .of tne sufi?ring and be done witl~ 1t fill 
and forever if possible. t-

Would you like to know and be. 8URE about 11. REAL method of direct tredn 
se -ment that very likely mrrny of your own friends and neighbors have u 

and from it found new, quick relief from the burning torture of PILES? 

PAR. 5. By the means and in the manner aforesaid, respond~nt 
represents and implies that said produets are competent and effectl~e 
remedies and treatments for piles; that the use of said products ~· 
the manner directed will end pile torture and the pains incident ~ 
piles, will remove or eliminate the cause of piles, and will heal 1111 

cure piles. . 
In truth and fact said products are not competent and e~ectl~: 

remedies and treatments for piles; the use of said products Ill t t 
manner directed will not end pile torture or the pain incident . 1~ 
piles, nor will they remove or eliminate the cause of piles, nor "'

1 

they heal or cure piles. e 
PAR. 6. Among the competitors of respondent in said comrue;~r 

are many who sell products used and useful for the purposes do 
which respondent's products are offered for sale and sold, who t 
not, in any manner, misrepresent the efficacy of their said produc s. 
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bPAn. 7. The acts, practices, and methods of respondent, as herein
a ove alleged, have had and do have the tendency and capacity to, 
and do, mislead and deceive a substantial portion of the purchasing 
Public into the erroneous and mistaken belie£ that the representations 
and implications made and used by respondent as aforesaid are true, 
and that said products of respondent are competent and effective 
~elhedies and treatments for piles, that said products will end the 
,~;ture and pain incident thereto, will remove the cause of piles, and ;ll end and cure piles; and they cause a substantial portion of the 
pUrchasing public, because of said erroneous and mistaken beliefs, to 
ru~chase respondent's products. As a consequence thereof, substan
e1~ trade in said commerce has been unfairly diverted to the respond
tf ~r?m its competitors who truthfully represent their products, to 

1~ 1nJury of such competition and to the public. 
ab AI!. 8. The acts, practices, and methods of respondent, as herein
co ove ~lleged, are to the prejudice of the public and of respondent's 
in~Pehtors, and constitute unfair methods of competition within the 
.A. ;nt and meaning of Section 5 of An Act of Congress entitled "An 
d~r to create a Federal Trade Commission, to define its powers and 

les, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO TIIE FAcn-s, AND ORDER 

th;~snant to the provisions of the Federal Trade 9ommission Act, 

011 th ederal Trade Commission, on February 12, 1938, issued, and 

Pro e 14th day of February 1938, served, its complaint in this 
ceedi ino- .t ~g upon respondent, The E. R. Page Company, Inc., charg-

in "\,.~ 
1 
\V~th the use of unfair methods of competition in commerce 

of t~o atl?n of the provisions of the said act. After the issuance 
Com e. 8~1d complaint and the filing of respondent's answer, the 
for llllss:on_, by order entered herein, granted respondent's motion 
an ar>ermiss1on to withdraw said answer and to substitute therefor 
to ben:wer admitting all the material allegations of the complaint 
inter r~e and waiving the taking of further evidence and all other 
the 0~Ulng procedure, which substitute answer was duly filed in 

l'h ce of the Commission. 
beforere~fter, this proceeding regulatly came on for final hearing 
answ: \e. Commission on the said complaint and the substitute 
been r, l'Iefs having been waived and oral argument not having 
sa:rne re~est~d, and the Commission having duly considered the 
Procee~~ b~ID_g now fully advised in the premises, finds that this 
ings as ~ng ;s In the interest of the public, and makes this its find-

160 ° t e facts and its conclusion drawn therefrom: 
45Irn_3n 

"-VOL.20-74 
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FINDINGS AS TO THE FACTS 

.. s 
PARAGRAPH 1. Respondent, The E. R. Page Company, Inc., IS 

corporation organized and existing under and by virtue of the la~s 
of the State of Michigan, with its principal office and place of busi· 
ness located at 233 L. Page Building, in the city of Marshall, State 
of Michigan. d 

Respondent is now, and has been for several years past, enga~e 
in the business of manufacturing, selling, and distributing an 1.

1r 
ternal and external treatment for piles designated as "Page PI ~ 
Treatment" "Pa<Te Combination Treatment" and "PaO'e Interna 

' 0 ' 0 
Combination Pile Treatment." 

PAR. 2. In the course and conduct of its business, as hereinbefo~e 
described, respondent has caused said products, when sold, ~ e 
transported from its said place of business in the State of Miclu~a~ 
to the purchasers thereof located in various parts of the umte f 
States, other than the State of Michigan, and the District 0 

Columbia. 
In the course and conduct of its said business, respondent has beeld 

and is now, in substantial competition with other corporations an 
with individuals and partnerships likewise engaged in the rnant 
facture, sale, and distribution. in commerce between and among t~e 
several States of the United States and in the District of Colui11 

111 

of preparations used and useful for the treatment of piles. . d 
PAR. 3. In the course and conduct of its business, as described 

in paragraphs 1 and 2 hereof, respondent has offered for sale, a~ .. 
:;old, by means of letters, circulars, leaflets, advertisements in ne"'~. 
papers, and magazines and otherwise, and has caused false, deceFn 
tive, and misleading statements and representations to appear :e 
said letters, circulars, leaflets, and advertisements for the purpod· 
of inducing those who are suffering from piles to purchase respoll 
ent's preparations. e· 

PAR. 4. In offering for sale and selling its preparations, as af~ras 
said, for use in the treatment of piles, respondent, among others, 1 

made the following statements and representations: 
ce it 

Learn for yourself how soothing it is and what a world of differen tbllt 
makes if you do not have to put up with those excruciating pains and 
terrible Itching which usually comes on at bedtime. tart 

I am glad to send it (Page Pile Treatment) as I am sure that it wiil/1rr1· 
you on the way to quick and lruting relief from the tormenting painS an 
tatlons of this serious ailment. rarY 

Of course, this trial cannot be expected to bring you more tban ternPo \V' it 
results. But it will show you what the Page Treatment is like and bO 
acts to banish pain, itching and bleeding. 

Please do not delay taking action to get rid of your suft'erlng. 
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You want to stop the terrible pain and itclling, the annoyance, the bother 
lind cruelty of piles without the expense of an operation. 
th You want to feel that the treatment you use will really afford such relief 
~You have no further expense or trouble. 

ou could not have made a better start toward permanent relief from the 
SUffe · 
r ring You have endured from piles than to use the treatment I sent you 
ecentiy. 

th 
1 

Want You to continue this treatment until you have every reason to believe 
~ there wm be no return of the misery. 

1 Xpcrience shows that while the first treatment usually produces astonish-

j ug results, two or three treatments and occasionally more are necessary to 
UStify f l' .. 
1 

ee mg of posthve recovery. 
lD know What joy would be yours if you could say to yourself and write to 
r e that Your pile suffering was a thing of the past. I want to help you to 
each tb' h lit Is appy condition just as I have helped so many others who have 
gal!y fiooded me with their letters of gratitude. 

'IC'llontinue your treatment for pile irritation until you feel sure the etrect1 
t; be lasUng. A mistake that many people make is to assume that when ca: "Ymptoms are gone they are gone forever. Occasionally that may be the 

T~· but, as a rule, it is only the beginning of la.sting relief. 

1.; t.
118 h·ied and proven treatment which has banished suffering from pile 

at~ Hns in every nook and corner of the land Is a logical, scientific method for 
tol;ckin.o the underlying causes of piles because It has an Internal and three-

actiOn, 

Wol ;ant You to give it (the treatment) a fair opportunity to complete the good 
~ it has begun for you by bringing lasting relief from pile miseries. 

ll g ere Is the one big fact I want you to see clearly. It is far better to trust 
cen~od, dependable, old proven treatment with a clean record of almost half a 
>'er ury back of it than to ruin your best chance by using something you know 
tn/1 little about. Real a·nd {tnal relief may come slowly, but it pays best in 

lind ong run. It would indeed be a remarkable treatment that could reach 
rei' 

any >'i 1:ve .every case in the same time and maimer. I cannot believe that 
form ctun. IS content to suffer the tortures and annoyances of piles in any 
!!nazi Surely you want to be relieved of the suffering and be done with it 

w y ana forever if possible. 
treatOUld You like to know and be BUREl about a REAL method of direct 
\ised~ent that very likely many of your own friends and neighbors have 

and from it found new, quick relief from the burning torture of PILES? 

re~AR. 5. By the means and in the manner aforesaid, respondent 
efl' re~ented and implied that said preparations were competent and 

ecttve r d' f · h · Pr eme Ies and treatments or piles; t at the use of sa1d 
Pa?a:at~ons in the manner directed would end pile torture and the 
of ;~I Incident to piles, would remove or eliminate the cause or causes 
\V~ ~~' an.d would heal and cure piles. 

bleed' I e ~::ud preparations will temporarily remove pain, itching, and 
Pain ~ng.m some cases of piles, they will not end pile torture or the 
or c lllcldent to piles, nor will they remove or eliminate the cause 
as a a uses of piles, nor will they heal or cure piles, nor will they act 

permanent remedy for such conditions. 
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PAR. 6. Among the competitors of respondent in said commerce 
are many who sell products and preparations used and useful for 
the purposes for which respondent's preparations were and are of· 
fered for sale and sold, who do not, in any manner, misrepresent r 
the efficacy of said products or preparations. 

PAR. 7. The acts, practices, and methods of respondent, as here· 
inabove alleged, have had and do have the tendency and capacity to, • 
and do, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that the represen~a· 
tions and implications made and used by respondent, as aforesaid, 
are true and that said preparations will do more than temporarilY 
remove pain, itching, and bleeding in some cases of piles, and that 
said preparations will end the tortures and pain incident to piles, 
will remove the cause of piles and will end and cure piles. Such 
acts, practices and misrepresentations caused, and cause, a substand 
tial portion of the purchasing public, because of said erroneous an 
mistaken beliefs, to purchase respondent's products or preparationS· 
As a consequence thereof, substantial trade in said commerce }laS 

been diverted unfairly to the respondent from its competitors whO 
truthfully represent their products and preparations. 

CONCLUSION 

The aforesaid acts and practices of respondent, The E. R. page .; 
Company, Inc., are to the prejudice and injury of the public .ilnd 
of respondent's competitors and do constitute unfair methods of coJll; 
petition in commerce within the intent and meaning of the Federll 
Trade Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Con~ 
mission upon the complaint of the Commission and the answer file I 
herein on the 30th day of 1\farch 1938, by respondent admitting lll 
the material allegations of the complaint to be true and waiving thJ 
taking of further evidence and all other intervening procedure, ll? 
the Commission having made its findings as to the facts and 1ts 
conclusion that said respondent has violated the provisions of the i 
Federal Trade Commissions Act; t 

It is m·dered, That the respondent, The E. R. Page Company, J~Cb 1 
its officers, represent:1tives, agents and employees, in connection "'1t I 
the offering for sale, sale and distribution of its preparations no"' ! 
designated as "Page Pile Treatment," "Page Combination Treat· 
ment," and "Page Internal Combination Pile Treatment," or ll.n! 
other preparations of like or similar ingredients or possessing ll1•e 
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n Similar properties, whether sold under these names or any other 
fames, in interstate commerce or in the District of Columbia, do 
o~thwith cease and desist from representing, directly or indirectly : 

n . • ~hat the use of said preparations will end pile torture or the 
t':tin · 1 Incinent to piles · 
t 

2
· That the use of ~aid preparations will remove or eliminate the 

ause 0" f 'I • causes o p1 es · 
:· That the use of sai'd preparations will heal or cure piles; 

-ed · fThat the use of said preparations will act as a permanent rem-
y or piles. 

se lt.i,~ further OJ'dered, That the respondent shall within 60 days after 
"W;~~ce upon it of thii order, file with the Commission a report in 
<=on~~~~ setting forth in detail the manner and form in which it has 

P led with this order. 
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OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3060. Complaint, Feb. 16, 1931-Deci8ion, Apr. 20, 1938 

Where a corporation and certain individuals, theretofore partners, and otnce~s 
thereof and in control of its sales policy and business practices; engaged 

1
° 

sale and distribution of correspondence courses of study in radio an~ te t~ 
vision and In sale and distribution of equipment for radio and television .

0 
members of the public In various States and in the District of Columbia, 

1 
b 

substantial competition with others engaged in sale and distribution of su~e 
courses of study in same and allied fields or In other subjects, and in 811 

and distribution of similar equipment as aforesaid- "fleiP 
(a) Commonly placed the advertising of their said courses under the r 

· te · Wanted" heading in the classified section of newspapers of general 10 In 
state circulation, with request that the person replying write newspaper ts 

. ugeu ' which advertisement appeared, and thereby contacted, through tbe1r e-
persons seeking employment In particular field dealt in, and told tbOSe r d 
plying that they were selling courses of study and equipment and inforDl~e 
them that they would secure jobs or positions upon completion of cour 
of instruction offered ; ted 

(b) Represented through their aforesaid advertising media, that there exls to 
a shortage of radio television operators and that several young men were se 
be selected and trained for positions in radio television at expense of ~0

0! 
olffering the course until actually employed, and that payment of $1 Jlle 
total cost of course was deferred until enrollee should have finished sa cts 
and secured a television job paying a salary of $125 a month or better, fll o! 
being there was no such shortage, they did not select or restrict nu~berbnt 
their students, none of the students were trained at their expen~e, 10g 
students paid for course at rate of $10 a month, and statement as to de!~;;ead 
$100 of total cost, as above set forth, had capacity and tendency to nu 
student into belief that jobs were available in field in question; u"b 

tbrO "' (c) Represented that they operated wide-spread employment agency, tll!lt 
which students were placed In paying positions upon graduation, and JsiO!l 
they owned or operated a huge laboratory in which radio and teleV nd· 
equipment was made In great quantities, and operated radio television. b;~nte 
casting stations wherein their pupils were given opportunity for gra t o! 
residence study, and that aforesaid individual officers were engfneersncb 
certain television broadcasting stations, facts being they did not operat~srnb· 
an agency through which students were placed as aforesaid, nor sn~h tbere 
oratory, very few positions are available in field in question, in whiCh 'd 00t 
are currently practically no commercial positions available, and theY dl adU' 
operate broadcasting stations affording their pupils opportunitY for gr 
ate residence training; and ture, 

nera (d) Depicted on letterheads used by them and in other advertising 1 pied 
picture of a large building in Chicago, of which at one time theY occu ~ 0 ( 

two floors, and represented on said letterheads that they were englll~e~beir 
certain television broadcasting stations, facts being that, while one 0 
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number was designer and erecting engineer of said stations, they were not 
w· engineers thereof, as aforesaid; 

lth capacity and tendency to mislead a substantial portion of student public 
into erroneous belief that such representations were true and to cause them 
to enroll as students on account thereof, and with result that trade was 
Unfairly diverted to them from competitors engaged as hereinbefore set 
forth, and who do not misrepresent or otherwise publish untrue claims con
cerning their courses in advertising, selling and distributing same in com-

l!e!dlllerce; to the substantial injury of such competition in commerce: 
'That such acts and practices were to the prejudice and injury of the public 
and competitors and constituted unfair methods of competition. zr. Karl Stecher for the Commission. 
r. 8. R. Rabinojf, of Chicago, Ill., for respondents. 

Co:uPLAINT 

te P~suant to the provisions of an Act of Congress, approved Sep
rn.~. r 26, 1914, entitled "An Act to create a Federal Trade Com
F' 

1~810n, to define its powers and duties, and for other purposes," the 
l':l e~a~ Trade Commission, having reason to believe that American 
ton evlsion Institute, Inc., a corporation, U. A. Sanabria, R. B. Fuller
Tel' a~~ A. H. Zamotany, as individuals and officers of the American 
as l"181~n Institute, Inc., a corporation, and as copartners, trading 
to .. · merican Television Institute and as Sanabria Television Labora-

.tes I · llnf . ' leremafter referred to as respondents, have been and are using 
fine~1~ Inet!IOds of competition in commerce, as "commerce" is de
ceed' In sa1d act, and it appearing to said Commission that a pro
issu In~ by it in respect thereof would be in the public interest, hereby 

pes lts complaint stating its charges in that respect as follows: 
a co .AnaoR.A.PII 1. Respondent, American Television Institute, Inc., is 
StatPoration, organized in 1936, doing business under the laws of the 
.A.. B of Illinois. Respondents U. A. Sanabria, R. B. Fullerton, and 
lnstit. Zamotany, are copartners, trading as American Television 
llals ute, and as Sanabria Television Laboratories. Said individ
the a~re also president, vice president, and treasurer, respectively, of 
and b o~e-named corporation, and manage and direct its sales policies 
allre usllless practices. The principal office and place of business of 

Ue:Pondents is at 433 East Erie Street, Chicago, Ill. 
engarrP~n?ents are now, and have been for several months last past, 
stud;e. 10 t~1e sale and distribution of correspondence courses of 
"ariou 

1~ rad10 and television to members of the public located in 
Itespo~d tates of the United States and in the District of Columbia. 
caused t~n~s now cause, and during the time herein mentioned have 
their Dl eir correspondence courses, when sold, to be shipped from 

ace of business in Chicago, Ill., to the purchasers thereof 
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located in the various States of the United States other than th~ 
State of Illinois and in the District of Columbia. There is now, an 
has been, at all times mentioned herein, a constant current of trade 
and commerce, by the respondents, in said correspondence cours~s, 
between and among the various States of the United States, and 10 

the District of Columbia. 
Respondents are now, and at all times herein mentioned have been, 

in substantial competition with other corporations, firms, copartner· 
ships, and individuals, engaged in the sale and distribution of corre· 
spondence courses of study in the same and allied fields, or in other 
subjects, in commerce among the various States of the United StateS 
and in the District of Columbia. . 

PAn. 2. The respondents, in soliciting the sale of and selling t!1e1r 
correspondence courses, now circulate in and among the va;10~ 
States of the United States and during all the time herein mentiOn 
ha.Ne circulated certain statements and representations purporting ~0 
describe the nature and extent of respondents' business and of thel~ 
courses, and tlie advantages to be realized by students of their coursed 
of instruction, in newspapers, periodicals, booklets, circulars, and 
general business correspondence, and through agents to pupils 1111 ~ 
prospective pupils. Such statements and representations serve a 

are representations on the part of respondent that several young men d· 
to be selected and trained for positions in radio television at respond 

· ffere ' ents' expense until actually employed; that a 70-lesson course IS o f r 
collection of the tuition fee being deferred until a job is secured 

0

11 
the student at $125 per month, or better; that respondents operate J 
wide-spread employment agency through which students are pht~" 
in paying positions upon graduation; that there is a shortage of ra 

1
• 

television operators; that respondents own or operate a huge labol'~IJ. 
tory in which radio and television equipment is manufactured 

1t· 
great quantities; that respondents operate radio television broadca·~y 
ing stations wherein respondents' pupils are given the opportuJll IJ 

for graduate residence study, and that the individual respondents al' 
engineers of certain radio stations. 

Respondents make many other similar statements and represent!lf 
tions with respect to the size and importance of respondents' placde 

0
! 

business and the position occupied in the radio television worl 
0 

the officers of the American Television Institute, Inc. 1' a 
The aforesaid representations are grossly exaggerated, misleac 10~ 

and untrue. In truth and in fact the respondents do not selec~, 0
d 

restrict the number of their pupils, and said pupils are not trai~~e 
at respondents' expense. A 70-lesson course is not offered. and .125 
tuition fee is not deferred until a job is secured for the pupil at $ 
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Per n1onth or more. Respondents do not operate an employment 
agency through which their students are placed in employment upon 
~raduation. There is no shortage of radio television operators. 

espondents do not manufacture radio television equipment in great 
6uantities, and they do not own or operate any radio or television 

11 
roadcasting stations. The individual respondents are not engi

t~e:s of any radio broadcasting station. The statements made in 
p e~r. advertising with respect to the size of their business and the 

0~
8;hons occupied in the radio television world of the present officers 
; le American Television Institute, Inc., are untrue. 

h ~n. 3. The use by respondents of the representations set forth 
ere1 h 

and n ~s had, and now has, the capacity and tendency to mislead 
st d dece1ve and has and does mislead a substantial portion of the 
t~ ent public into the erroneous belief that such representations are 
of e and to cause them to enroll as students of respondents on account 
sp such erroneous beliefs. There are among the competitors of re
lle~~~ents, ~s mentioned in paragraph 1 hereof, individuals, part
en 

8 
llps, firms, and corporations, engaged in the sale of correspond

re~e courses in radio television, and allied fields, who do not mis
\\'is resent .the size and nature of their business in any way or other
adve P~bhsh claims for their courses which are untrue, who likewise 
''ar·ertlse, sell and distribute their correspondence courses among the 
By 

1~~s States of the United States and in the District of Columbia. 
spo l e representations aforesaid, trade is unfairly diverted to re
andn~ents from such competitors, thereby substantial injury is being 
here· as been done by respondents to competition in commerce, as 

p ln set out. 

to t~n .. 4·. The above-alleged acts and practices of respondent are all 
tors e InJury and prejudice of the public and respondents' competi
\\·iti . and constitute unfair methods of competition in .commerce 
enti~~~ t~~e intent and meaning of Section 5 of an Act of Congress, 
:Powe e An Act to create a Federal Trade Commission, to define its 
1914. rs and duties, and for other purposes," approved September 26, 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 
p 

and ~sua~t to the provisions of the Federal Trade Commission Act 
'I'ra.:~ YCVIrtue of the authority vested in it by said act, the Federal 

'-le om · · 
SC'tveci .t mission on February 16, 1937, issued and subsequently 
l'elevi ~ s com~laint in this proceeding upon respondents American 
ton a s~n Institute, Inc., a corporation, U. A. Sanabria, R. n. Fuller
'l'el~v1·n· A. H. Zamotany, as individuals and officers of American 

Slon Inst't t . . Allleri T I.~ e, Inc., a corporatwn, and as copartnPrs tradmg as 
can elev1swn Institute, and Sanabria Television Laboratories, 
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·t· in charging them with the use of unfair methods of competi 10~ 
commerce in violation of the provisions of said act. After the tssu· 
ance of said complaint and the filing of respondents' answers theretd 
,V. T. Kelley, chief counsel for the Federal Trade C~mmis~ion, 8~0 
S. R. Rabinoff, counsel for respondents, executed a stipulatiOn as. 
the facts, wherein it was agreed that the statement of facts t~erel~ 
recited might be taken as the facts in this proceeding and in heU ? 
testimony in support of the charges stated in the complaint or rn 
opposition thereto, and that the Commission might proceed up~~ 
such statement of facts to make its report, stating its findings as 'd 
the facts (including inferences which it might draw from .the 5~1 

r 
stipulated facts) and its conclusion based thereon, and enter 1ts or \ 
disposing of the proceeding without the presentation of argun1en_ 
or the filing of briefs. Said stipulation as to the facts was sufibtd 
quently aproved by the Commission and was duly recorded and e. 
in the office of the Commission. Thereafter, the proceeding regu 
larly came on for final hearing before the Commission pn said coJlld 
plaint, the answers thereto and said stipulation as to the facts, 8~y 
the Commission having duly considered the same and being now fu t 
advised in the premises finds that this proceeding is in the ~nteres_ 
of the public and makes this its findings as to the facts and Its con 
elusion drawn therefrom. 

FINDINGS AS TO THE FACTS 
• !\ 

PARAGRAPH 1. Respondent, American Television Institute, Inc.; 1:ue 
corporation organized in 1936 and doing business under and by v~ ':l 
of the laws of the State of Illinois. Respondents, U. A. Sa~a 11r~; R. B. Fullerton, and A. H. Zamotany, were copartners tradm, a· 
American Television Institute and as Sanabria Television Labo;be 
tories from prior to February 1935, until the year 1936 w~en so£ 
respondent corporation was formed and succeeded to the busiD?~ nt 
the partnerships. Said individuals are also president, vice-pres! e 11~ 
and treasurer, respectively, of the above-named corporation, and Jll;he 
age, direct and control its sales policies and business practices. E st 
principal office and place of business of all respondents is at 433 a 
Erie Street, Chicago, Ill. . 

0
£ 

Respondents are, and were, engaged in the sale and distribut~ontbe 
correspondence courses of study in radio and television and tn Jll• 
sale and distribution of equipment for radio and television to Jlle nd 
hers of the public located in various States of the United Sta~es ~be 
in the District of Columbia. Respondents now cause, and during nd 
times herein mentioned have caused, their correspondence cou~ses 11 in 
equipment, when sold, to be shipped from their place of busllless 
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Cfhicago, Ill., to the purchasers thereof located in the various States 
~· th~ United States, other than the State of Illinois, and in the 
f IstrlCt of Columbia. There is now, and has been at all times men-
1' Ioned herein a constant current of trade and commerce by the 
-aedondents in said correspondence courses and equipment between 
·o~ 

0
among the various States of the United States and in the District 
olumbia 

in Responde~ts are now, and at all times herein mentioned have been, 
-sh·substantial competition with other corporations, firms, copartner
r Ips and individuals engaged in the sale and distribution of cor
ll~~~ondence courses of study in the same and allied fields, or in other 
-co Jects, and in the sale and distribution of similar equipment, in 

D.rnt~erce among the various States of the United States, and in the 
. lS l'l t f c o Columbia. 
-atAn. .. 2. The respondents, their agents and representatives, have 
ge vertis~d the said correspondence courses in newspapers having a 
rn~erallnterstate circulation. The newspaper advertising was com
in 

11 
Y placed in the classified section under the "Help Wanted'' head

th!· Su<;h advertisements contained a request that persons answering 
Pe:U Write the newspaper in which the advertisement appeared. 
saidsons W~o sought employment in the particular fields with which 
"-'er advertisements dealt, replied to them as directed and said replies 
thee ~ollected by agents or representatives of the respondents who 
:an ~ea ter. contacted the said persons and fixed the time and place for 
sai;nterview. At these interviews the persons who had answered 
·cou ad,·ertisements were told that the respondents were selling 

rses of t d . how . s u y and eqmpment. The persons so contacted were, 
J.l}efever, Informed that they would secure jobs or positions upon com
~on of the course of instruction offered by respondents. 

-vert
1
• spondents further represented, in substance, through their ad-
Sing m d' llelect d e 1a above described, that several young men were to be 

-t~~Penese and. trained for positions in radio television at respondents' 
~ffer d until actually employed; that a 70-lesson course was being 
and ~h for the price of $287, payable $10 at the time of enrollment, 
lllent ~balance in monthly instalments of $10 each except that pay
have ; . $100 of said amount was deferred until the enrollee should 
a sal nished respondents' course and secured a television job paying 
1V'ide:ry of $125 per month or better; that respondents operated a 
in PayP;read employment agency through which students were placed lnO' p .. 
~f l'ad' "' os1tions upon graduation; that there existed n. shorta.!!e 

1o tel · · ~ ln10'8 1 b evision operators; that respondents owned or operated a 
:fa~ur ad o~atory in which radio and television equipment was manu

e In great quantities; that respondents operated radio tele-
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vision broadcasting stations wherein respondents' pupils wer~ ~iV'e~ 
the opportunity for graduate residence study, and that the indrVldua 
respondents were engineers of certain television stations. . 

In fact, respondents did not select or restrict the number of thetr 
students. None of said students were trained at respondents' ;r 
pense but paid for the courses at the rate of $10 per month. 1e 
statement that the collection of a portion of the tuition :fee wa~ 
deferred until a television job was secured by the student 'at $125.P~r 
month had the capacity and tendency to mislead the student lD d~ 
believing that jobs were available in the field of television. Respol~ 1 
ents did not operate a widespread employment agency through whtC~ 
students were placed in paying position upon graduation. In fnc\\' 
very few positions are available in the field of television. Up to 110 

6 
there has been no shortage of radio television operators. There nrf 
now practically no commercial positions available in the field d~O 
television. The respondents' representation that they operated ra 

1
1 
e 

television broadcasting stations wherein their pupils were given t 
1
b 

opportunity for graduate residence training was not true, alth~~~n 
there are now in respondents' laboratory a large number o:f televts ts 
receiving and transmitting sets which are being used by responde» 
in the graduate residence training o:f their students. . . <f 

PAR. 3. On letterheads used by respondents and in other advertlS~~~ 
literature appeared a picture of a large building in Chicago, ; 
known as the American Furniture Mart. The respondents. at 0~5 
time occupied two floors of that building, although no mentiOn ;e. 
made of that :fact on the advertising matter and letterhea~s. b 

1
t 

spondents' place o£ business is no longer located in said build111g, ~
at 433 Erie Street in Chicago, Ill. Such letterheads also bore. rep~e
sentations that individual respondents were engineers of certftll1 te t 
vision broadcasting stations when, as a matter o£ :fact, they were ~0; 
However, respondent U. A. Sanabria was the designer and erec~~; 
engineer of the said stations. Since respondents have mo~ed t :eY 
place of business :from the American Furniture Mart building t 
have not used such stationery. . bove 

PAR. 4. The use by respondents of the representations heretna tial 
set forth has had the capacity and tendency to mislead a substan re· 
portion of the student public into the erroneous belief that such rep of 
sentations were true and to cause them to enroll as students no' 
respondents on account of such erroneous belie£. There are aJll~of 
the competitors of respondents mentioned in paragraph 1 her nl~ 
individuals, partnerships, firms, and corporations engaged in the s nd 
of correspondence courses of radio television and allied fi~lds 11

0
!1' 

other fields who do not misrepresent or otherwise publish cl:11J11S c 
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~~~rni.ng their courses which are untrue, and who advertise, sell and 
t lstrlbute their correspondence courses in commerce among and be
t~een the various States of the United States. By the representa
c ons aforesaid, trade is unfairly diverted to respondents from such 
c~lnpetitors; thereby substantial injury is done to competition in 
~lnerce as herein set out. 

an AR. 5. Respondents for more than 1 year last past have not made 
hi Y of the statements or representations above referred to. Since 
fo ~y 1, 1937, they have been selling the same course and equipment 
in \~he original sum of $287 without any deferred charges. While 
ents e ~arly stages of development of respondents' business, respond
no . did have a small laboratory wherein they manufactured a 
1a1~11111al quantity of television equipment, today, respondents have a 
of!~ te~e~ision laboratory wherein they manufacture a large quantity 

evlston equipment for sale throughout the country. 

CONCLUSION 

viJhe afo~esaid acts and practices of respondents, American Tele
and 

0~ Institute, Inc., a corporation, U. A. Sanabria, R. B. Fullerton, 
'l'el . ·.II. Zamotany, as individuals and officers of The American 
.A.rnev~slon Institute, Inc., a corporation, and as copartners trading as 
as hl'lc~n Television Institute and Sanabria Television Laboratories, 
of r erem alleged, are to the prejudice and injury of the public and 
tione~pondents' competitors and constitute unfair methods of competi
C01ll1n. c~mmerce within the intent and meaning of the Federal Trade 

lllission Act. 

ORDER TO CEASE AND DESIST 

'I'his pr d' . lniss· ocee mg havmg been heard by the Federal Trade Com-
resp 

10~ upon the complaint of the Commission, the answers of the 
l\elJ~n en~s and a stipulation as to the facts executed by ,V, T. 
Rabi y, ;hief counsel for the Federal Trade Commission, and S. R. 
Waiv ~ ' counsel for respondents, the filing of briefs having been 
and e ' and .the Commission having made its findings as to the facts 
of th co;clus10n that said respondents have violated the provisions 

1 t e. ederal Trade Commission Act. 
Inc zg 01'dered, That respondents, American Television Institute, 

., a corp · 
and A l oratwn, and its officers, U. A. Sanabria, R. B. Fullerton, 
Atneri · I. Zamotany, individually and as copartners trading as 
their rcan T~levision Institute and Sanabria Television Laboratories, 

. espectlve l' . d ' . . With th . epresentahves, agents an empwyees, m connectiOn 
sponde e offermg for sale, sale and distribution of their corre

nce courses of study and instruction in radio and television 
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and in the sale and distribution of equipment for radio and televis~on 
in interstate commerce or in the District of Columbia do forthwlth 
cease and desist from-

1. Representing in any manner that a limited number o£ persons 
are to be selected and trained for positions in radio television; 

2. Representing in any manner that students are trained at 
respondents' expense; 

3. Representing in any manner that anyone other than the student 
himself pays for his course of training; .. 

4. Representing through advertisements in classified advertlslng 
pages of newspapers, magazines, advertising literature or in anY 
other manner under such headings as "Help 'Vanted" or ":Men 
Wanted" or in any other manner that respondents are offering eJ!l· 
ployment or that employment will be offered to persons who answer 
said advertisements; 

5. Representing that all or any part of the tuition fee for the 
course of instruction is deferred until a television job is secured; 

6. Representing that respondents operate a widespread emploY· 
ment agency or that students are placed in paying positions upon 
araduation ·, 
~ .. n 

7. Representing that there is a shortage of radio televlS10 

operators; 
8. Representing that they operate radio television broadcasting 

stations; . 
9. Representing in any manner that their place of business ~s 

larger or that they have greater business facilities than actuallY 
15 

the case; 
10. Representing that any of said respondents or their age~ts, 

servants or employees are engineers of television broadcastlllg 
stations; . 

5 
It i8 further ordered, That the respondent shall, within 60 daYt 

after service upon it of this order, file with the Commission a rep?rb 
in writing setting forth in detail the manner and form in whlC 
it has complied with this order. 
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IN THE :MATTER OF 

JUSTIN HAYNES & COMPANY, INC. 

Co~PLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF A:-.1 ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 271,3. Complaint, Mar. 13, 1936-Deoision, Apr. 21, 1998 

'\\'here a corporation engagE'd in sale and distribution of a medicated ointment 
( for relief of pain and discomfort of colds, muscular aches, etc.-
a) Sold said preparation under name "Aspirub," and in representations on 

containers and cartons thereof, and in newspaper advertisements, leaflets 
and broadsides, and by radio broadcasts, as case might be, stressed aspirin 
content thereof through such statements as "The First Rnb containing 
aspirin for direct external use," "NEW CONVENIENT WAY TO USE ASPIRIN," 

"I hated to dose myself with aspirin. Now I get relief more conveniently 
IV!th ASPIRUB," and "You don't swallow ABPIRUB, there is no internal dosing, 
llo upsetting your stomach," etc., and "contains aspirin because it bas been 
Proven that aspirin is one of the few medicines that can be absorbed 
through the skin; it Is a scientific new way to use aspirin by applying it to 
the Rpot where the pain is; faster than ever;" facts being aspirin is not 
absorbable through the skin into the body in sufficient quantities to be of 

(b any therapeutic value; 
) Uepresented, as aforesaid, that said "medicated ointment provides symp

tomatic relief for such common ills where home medication Is Indicated," 
and that it was "Soothing to muscular aches, pains, and soreness as 
caused by colds, sprains, and exposure. • • • Calming to coughs due 
to colds and minor throat irritations," "New, better cold treatment that 
combines 7 of the finest cold medicines with aspirin, acts lightning-quick 
in relieving the pain and discomfort of chest colds, head colds, sore throats," 
etc., "• • • the new quicker relief from this constant danger (the com
Inon cold). ASPIRUB is fortified with penetrating aspirin," etc., "* • • 
derived from two ingredients, Aspirin and Pine Oil ;" facts being that said 
last-named ingredient is obsolete in treatment of colds and no longer 
generally prescribed, certain other ingredients were of no benefit whatever, 
~ut merely added to give a pleasant odor, preparation in question provided 
httie, if any, symptomatic relief, was of little value In treatment of 
~euralgic symptoms, etc., does not kill colds quickly, contain seven of the 

nest cold medicines, had no efl'ect whatever on causative factors of colds 
(c) and similar ailments, etc., and aforesaid statements were false; and 

Uepresented that said preparation accomplished beneficial results attributed 
thereto through being absorbable, through such statements as ''you RUB it 
on. And ASPIRUB Is not SUPERFICIAL. ASPIRUB penetrates into that sore spot, 
a~ the skin absorbs its medication," etc., and that it contained aspirin, as 
a ove set forth, because It bad been proven that it was one of the few 
rned' · lcmes that could be "absorbed through the skin " and was a "scientific n , 
"ew way to use aspirin by applying it to the spot where the pain is," and 
rub this powerful yet harmless Asplrub on throat and chest and In a few 
~lnutes its mighty penetrating powers start to allay the Inflammation," 
e c., and "penetrates the skin and reaches the nerve endings where it re-
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duces pain;" facts being only an insignificant amount of said Aspirub 
could be absorbed through the skin into the body and only an infinitesimal 
amount thereof reach the pain perceiving center of the central nervous 
system and not in sufficient amount for relief of pain, and that skin 
would not absorb said preparation to any substantial extent, so as to have 
any beneficial value by reason thereof, and it did not represent a new waY 
to use aspirin nor a new method or way of taking same, or function as 
represented, but depended for beneficial effects, in common with many 
other preparations, on action as an irritant; 

\Vith effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that said representations were true, and that said 
preparation had a substantial therapeutic value in treatment of afflictions 
and ailments for which recommended, as above indicated, and with result 
that public purchased substantial volume of said product, acting in such 
mistaken and erroneous belief, and trade was unfairly diverted to it from 
competitors engaged in manufacture, sale and distribution of like and 
similar products or other preparations designed and used for similar pur· 
poses, and which they truthfully represented as to efficacy and therapeutiC 
and curative value: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 

Before Mr. W-illiam C. Reeves, trial examiner. 
Mr. S. Brogdyne Teu, II for the Commission. 
Mr. John H. Glaccum of Munn, Anderson & Liddy, of New York 

City, for respondent. 
COMPLAINT 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Justin 
Haynes & Co., Inc., has been and is using unfair methods of compe
tition in commerce as "commerce" is defined in said act, and it 
appearing to said Commission that a proceeding by it in respect 
thereto would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. The respondent, Justin Haynes & Co., Inc., is a 
corporation organized and existing under and by virtue of the la'':5 

of the State of New York, with its principal office and place of bu~t
ness located at 34 7 Fifth A. wnue, in the city of New York, withtn 
the State of New York. Said respondent is now and for more than 
1 year last past has been engaged in the sale of a medical prepant· 
tion containing, among other ingredients, Aspirin, under the br:tnd 
name "Aspirub," and the distribution thereof between and among' 
the various States of the United States. It causes said medical 
preparation, h.11own as "Ao;;pirub," when sold by it to be transporte 
to the pmchasers thereof located in the State of New York and 
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various other States of the United States. There is now and has 
been for a long time, to wit, more than 1 year last past, a constant 
current of trade and commerce by respondent in said "Aspirub" 
between and among the various States of the United States. 

In the course and conduct of its said business, said respondent is 
now and for a long time, to wit, for more than 1 year last past, has 
been in substantial competition in commerce between and among the 
various States of the United States with various other corporations, 
partnerships, firms, and individuals engaged in the interstate sale 

' and distribution of aspirin and of other medical preparations con
taining aspirin. 

PAR. 2. The preparation sold and distributed by said respondent 
under the name of "Aspirub" is a salve or ointment for external 

' use which contains various medicinal ingredients and is put up in 
jars containing one and one-half ounces of the ointment each. Each 
jar of said salve or ointment contains 11-h percent aspirin. 

PAR. 3. Said respondent, in the course and conduct of its said 
business, as hereinbefore set out in paragraph 1, has been and now 
is engaged in advertising on a national scale as a means of fur
thering and aiding in the interstate sale and distribution of said 
"Aspirub." 

Said respondent in its said advertisement of the product known 
as "Aspirub" and sold by it, has made and is now making varions 
false, deceptive, and misleading statements conceming said product. 
-A.nwng the said statements which said respondent has used and is 
ll.ow using in its advertisements in newspapers and on the labels 
pasted on the jars of "Aspirub" and on the cartons containing said 
Jars of "Aspirub" are statements to the effect that due to its aspirin 
:on.tent "Aspirub" has great therapeutic value, and that "Aspirub" 
Is the new way of taking aspirin, whereas in truth and in fact said 
'':ispirub" because of its negligible aspirin content has no therapeu
tic value as aspirin and in truth and in fact aspirin cannot be 
absorbed into the body through the skin. 

Respondent in its said advertising has and is creating upon the 
ll~blic the impression that the use of its product "Aspirub" has and 
"'dl accomplish all of the beneficial therapeutic effects of aspirin 
and because it is applied externally will avoid the hazards of 
~8Pirin used internally, whereas in truth and in fact said "Aspirub'' 

as no beneficial therapeutic effect because of its ne~li~ible aspirin 
~hll.ten~ and bec.ause of the fa?t that aspiri~ is not absorbed through 
f e S~In, and m truth and m fact "Asp1rub" does not have th~ 
Un.ctiOnal value of aspirin. 

1604~lm 39--VOL.26----i~ 
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PAR. 4. The use by the said respondent, Justin Haynes & Com
pany, Inc., of the foregoing false, deceptive and misleading 
representations alleged to be used by the said respondent in para
graph 3 hereof, have had and do now have the capacity and tendency 
to mislead and deceive the public into the erroneous and untrue 
belief that "Aspirub" is in truth and in fact the safest, newest, most 
beneficial and most effective way to use aspirin, and has thereby 
induced and does now induce the consuming public and especially 
the users of aspirin, acting in said erroneous belief, to purchase 
"Aspirub" in preference to aspirin offered for sale in tablet or pow· 
der form for internal consumption, which is the generally accepted 
way for talring aspirin, by manufacturers, retail dealers, and dis· 
tributors. As a result of such false, deceptive, and misleading rep· 
resentations on the part of said respondent, trade is diverted to 
respondent from such manufacturers, retail dealers, and distributors 
of aspirin in tablet or powder form for internal consumption an<i 
thereby injury has been done and is being done by the respondent. 

PAR. 5 Said false, deceptive, and misleading representations of 
said respondent contained in its advertising have resulted in injurY 
to respondent's competitors and to retail dealers and in prejudice 
to the buying public and constitute unfair methods of competition 
in commerce within the intent and meaning of Section 5 of an Act 
of Congress approved September 26, 1914, and entitled "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

REPORT, FINDINGs AS TO THE FAars, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on :March 13, 1936, issued, and on 
March 14, 1936, served, its complaint in this proceeding upon t~e 
respondent, Jus tin Haynes & Co., Inc., a corporation, charging 1t 
with the use of unfair methods of competition in commerce in viola· 
tion of the provisions of said act. After the issuance of said coJll• 
plaint and the filing of respondent's answer thereto, testimony and 
other evidence in support of the allegations of said complaint wer; 
introduced by S. Brogdyne Teu, II, attorney for the Commission an 
in opposition to the allegations of the complaint by John H. GlaccuJllf 
attorney for respondent, before William C. Reeves, an examiner 0 

the Commission theretofore duly designated by it, and said testimonY' 
and other evidence were duly recorded and filed in the office of th~ 
Commission. Thereafter the proceedings regularly came on for fina 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, briefs in support of the coJll· 
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plaint and in opposition thereto, and the oral arguments of counsel 
for the Commission and counsel for the respondent, and the Com
mission having duly considered the same and being now fully ad
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Justin Haynes & Co., Inc., is a cor
poration organized and doing business under the laws of the State of 
New York. Its principal office and place of business is located at 
347 Fifth Avenue, city of New York, State of New York. It is en
gaged in the sale and distribution of a medication sold and dis
tributed under the trade name of Aspirub. 

PAR. 2. Respondent's preparation is distributed from its place of 
business to retailers located throughout the United States. 'Vhen 
orders are received for respondent's said preparation, it causes such 
preparation to be shipped from its place of business located in the 
city of New York, State of New York, to the purchasers thereof 
located at various points in the various States of the United States 
other than the State of New York, and in the District of Columbia. 
Since the date of its incorporation, the respondent has maintained a 
course of trade in said preparati~n in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

PAR. 3. At all times since respondent entered into said business, it 
has been in substantial competition with other corporations and with 
Partnerships and individuals engaged in the sale and distribution or 
manufacture, sale and distribution, of like and similar preparations 
0r other preparations designed, intended and used for similar pur
Poses in commerce among and between the various States of the 
'Onited States and in the District of Columbia. 

PAR. 4. The respondent has advertised, and now advertises, its 
llroduct by means of statements appearing on the containers and car
tons in which respondent's preparation is packaged and sold, and by 
newspaper advertisements, leaflets, broadsides, by radio broadcasts. 
~he following are representative of the statements and representa
tions made on the containers and cartons of respondent's preparation: 

'l'his medicated ointment provides symptomatic relief for such common llls 
"here home medication is indicated. 
In 'l'ends to relieve pain and discomfort of colds. Rub on chest and throat and 

Bert small quantity in nostrils. 
ll'or muscular aches, pains and soreness, rub freely on the aflected parts. 
'l'he First Rub containing aspirin for direct external use. 
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Soothing to muscular aches, pains and soreness as caused by colds, sprains, 
and exposure. Comforting for neuralgic symptoms. Calming to coughs due to 
colds and minor throat irritations. 

The name ASPIRUB is derived from two ingredients Aspirin and Pine 
Oil. • • • 

The following are representative of the statements and representa
tions made in the newspaper advertisements which the respondent 
inserts in newspapers: 

New Rub containing Aspirin kills colds quicker. Just rub it on! No dosing
No sagging. Checks colds like magic! 

Asplrub, the new, better cold treatment that combines 7 of the finest cold 
medidnes with aspirin, acts lighting-quick in relieving the pain and discom· 
fort of chest colds, head colds, sore throats, muscular aches, neuralgia pains. 
Within a few hours-or overnight-the cold is checked, tightness is gone, breath· 
ing more normal, coughing eased up--and you feel your old healthy self again! 

ASPIRUB is pleasant to us~olorless and stainless. Eliminates internal 
dosing ! Loosens congestion by forcing blood to the surface and increasing 
circulation. 

Get a jar of ASPIRUB today I Snuff it through your nostrils! Inhale its 
vapors when dissolved in hot water I Rub It on your chest overnight! • • • 
And see if ASPIRUB isn't the nicest, quickest-acting cold treatment you've 
ever used. Get a jar from your druggist today ! 

I hated to dose myself with aspirin. Now I get relief more conveniently with 
ASPIRUB. 

ASPIRUB your cold away. 
NEW CONVENIENT WAY TO USE A~PIRIN. 

The following is representative of the statements and representa· 
tions made by the respondent in its radio broadcasts: 

The headlines of today's papers scream with war! Diplomats are redoubling 
their efforts to localize it or prevent it entirely. Meanwhile, another war, one 
In which we all are involved, is being fought with success. This is the war 
against the common cold. 1\Iedical science now has produced ASPIRUB ...... 
A-S-P-1-R-U-B-the new quicker relief from this constant danger. ASPIRUB IS 
fortified with penetr'ating aspirin, combined with seven other well-known iugre· 
dlents for colds. You don't swallow ASPIRUB, there is no internal dosing, no 
upsetting your stomach-you RUB it on. And ASPIRUB Is not SUPERFICit\.L· 
ASPIRUB penetrates into that sore spot, as the skin absorbs Its medication. 
ASPIRUB is antiseptic, inflammation-reducing. At the first sign of a head cold 
snuff a little ASPIRUB into your nostrils. The vapors last. Your bead ciearil 
almost Instantly, you breathe easier. Rub ASPIRUB on a congested chest or 
sore throat-it will help to loosen tightness and bring relief. Fine for museu· 
lar aches, too. 

The respondent has made other claims and representations regard· 
ing the merits of its compound, among them being the following: 
"Rheumatic pains, neuritis, neuralgia, simple colds, sore throat, and 
nasal congestion are amor1g the ailments whose symptoms haYe be~n. 
successfully treated by Aspirub; the rieh volatile medicines 1n 



JUSTIN HAYNES & CO., INC. 1153 

1147 Findings 

Aspirub carry the aspmn in permanent solution and increase its 
powers to penetrate quickly to the source of pain or irritation; 
Aspirub is antiseptic and healing; Aspirub contains aspirin because 
it has been proven that aspirin is one of the few medicines that can 
be absorbed through the skin; it is a scientific new way to use aspirin 
by applying it to the spot where the pain is; faster than ever tough 
old colds are killed with Aspirub; rub this powerful yet harmless 
Aspirub on throat and chest and in a few minutes its mighty pene
trating powers start to allay the inflammation-start to break up the 
congest:Rin; just rub it on, no dosing, no gagging, checks colds like 
magic, and Aspirub penetrates the skin and reaches the nerve endings 
where it reduces pain and lessens congestion. 

PAR. 5. The qualitative and quantitative composition of the re
spondent's preparation is as follows: 

Aspuin------------------------------------------------
Plne OiL-----------------------------------------------
Methyl Salicylate------------------------------------
Camphor---------------------------------------------
~Ienthol------------------------------------------------
Oil of Eucalyptus--------------------------------------
011 of Lavender-----------------------------------------
011 of Spearmint--------------------------------------
White Petrolatum (Petroleum Jelly)---------------------

1.5% 
13.0% 

2.0% 
3.0% 
2.0% 

.5% 
1.0% 
1.0% 

76.0% 

Total-------------------------------------------- 100.0% 

PAR. 6. Aspirin has been prescribed by the medical profession for 
several years for the alleviation of pain incident to certain ailments 
and afflictions of the human body, particularly in reducing the thresh
old of pain in the treatment of rheumatic fever. The normal dosage 
of aspirin for a normal person is five grains, however, as high as 120 
grains may be given a person within a comparatively short time in 
the treatment of rheumatic fever. 

Aspirin is a common name for acetyl salicylic acid. This particu
lar acid, along with a large group of other organic salicylates, is not 
a?sorbable through the skin into the human body in sufficient quanti
hes to be of any therapeutic or curative value. Further, this group 
of compounds are centrally acting, as contrasred with peripherally 
acting analgesics. ~ntrally acting analgesics are medicines that 
lllust first be taken into the blood stream and by it transmitted to 
the brain or central nervous system. 'Vhen they ren.ch the brain 
~nd act, a nervous impulse is transmitted to the area of pain or 
Injury. 

The purpose, if any, which the respondent's compound serves in the 
.treatment of the various afflictions and conditions of the human body 
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for which it is recommended, is that of an irritant. There are many 
irritants upon the market today. They are not, per se, of therapeutic 
or curative value. Almost without exception their application is 
accompanied by rubbing. The counter irritation set up by the rub
bing primarily accomplishes the therapeutic effect or curative action. 

The respondent's product, Aspirub, contains in a 1¥2-ounce jar, 10.4 
grains of aspirin. Based on the testimony it .is found that if a whole 
jar of respondent's preparation were applied as directed by respond· 
ent, there would be absorbed into the human body not over 10 peroent 
of the total aspirin content of the jar, or 1.04 grains of aspirin. If 
10.4 grains of aspirin were taken internally there would be an absorp· 
tion of at least 90 percent of the aspirin content, or 9.36 grains of 
aspirin. 

From the directions contained in leaflets enclosed in the containers 
in which respondent's preparation is packed and sold, it is found that 
the dosage of Aspirub varies from a small quantity applied every feW 
hours in the treatment of nasal congestion, to small quantities "about 
the size of a pea" in the treatment of coughs due to colds. One witness 
testified that in using the respondent's compound he applied to the 
painful area just enough to cover the end of a finger tip. 

The constituent of respondent's compound that is stressed most in 
the advertisements of same, is the aspirin. On the basis of the abo-ve 
calculations of the absorption of aspirin by external and internal 
application, it is found that the insignificant amount of the aspirin 
in respondent's compound which is absorbed into the human bodY 
when applied dermally is not sufficient to warrant a legitimate use by 
the respondent of the trade name Aspirub. 

Upon entering the human body the small amount of aspirin which 
can be absorbed by dermal application, begins to break down first into 
the various salicylates and later, organic ions. The aspirin absorbed 
into the human body thus immediately changes into other organic sub· 
stances before it reaches the blood stream. The infinitesimal amount 
of aspirin absorbed by dermal application is further diluted upon be· 
ing taken into the blood stream. 

From the testimony of expert pharmacologists, it is found w~ell 
aspirin is taken internally it passes through the stomach into the lD

testines before breaking down into its component parts. Upon reach· 
ing the intestines and breaking down into the various constituents, 
it is then taken into the blood stream and transmitted to the pain pe;· 
ceiving center of the brain or central nervous system. The P11!n 
perceiving center then sends an impulse toward the injured or d~s
eased part of the human body, resulting in relief of pa.in or diS· 
comfort. 
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Pharmacologists further testified that pine oil is obsolete in the 
treatment of colds and no longer is generally prescribed by the medical 
profession, and that oil of lavender and oil of spearmint in the re
spondent's preparation were of no benefit whatsoever and were merely 
present for the purpose of giving the preparation a pleasant odor. 

The evidence clearly establishes the fact that the aforesaid repre
sentations made by respondent are false and deceptive. The respond
ent's compound will provide little, if any, symptomatic relief from ills 
where home medication is indicated. It does not tend to relieve pain 
and discomfort of colds. It is of little or no therapeutic value for 
muscular aches, pains and soreness, and it is of little value in the 
treatment of neuralgic symptoms common to coughs, colds and minor 
throat irritations. It does not kill colds quickly, and it will not check 
.colds like magic. It does not contain seven of the finest cold medicines 
and will not act lightning-quick in relieving the pain and discomfort 
<lf head colds, chest colds and sore throat. It will not check tightness 
in the chest or make breathing more normal, and it is not the quickest 
acting of cold medicines. Respondent's preparation has no effect 
whatever on the causative factors of colds and similar ailments. 

The respondent's preparation is for external use. Only an insig
nificant amount of Aspirub can be absorbed through the skin into the 
body. Upon reaching the blood stream Aspirub is broken down into 
its various constituent elements and greatly diluted by the blood. As 
a result, only an infinitesimal amount of the Aspirub originally ab
sorbed reaches the pain perceiving center of the central nervous system. 
The amount reaching that center is so minute that no impulse sufficient 
for the relief of pain is sent out from the center. 

Pharmacologists further testified that recent scientific tests have not 
established that the respondent's compound is one of a few medicines 
which can penetrate the skin; that the aspirin in respondent's prepa
ration is not held in permanent solution; that the oils claimed to be in 
respondent's preparation do not, under the circumstances in which the 
preparation is used, volatilize and increase its power to penetrate 
quickly to the source of pain or irritation; that the skin will not absorb 
respondent's preparation to any substantial extent so as to have any 
beneficial value by reason thereof; and that said preparation is not 
antiseptic or curative. Aspirub when applied by dermal application 
'Will not reach the nerve endings and reduce pain. Aspirub is not a 
new way to use aspirin, nor is it a new method or way of taking aspirin. 

PAR. 7. The use by respondent of the representations set forth above 
and appearing in its advertising literature, newspaper advertisements 
und radio broadcasts, has had and now has the capacity and tendency 
to and does mislead and deceive a substantial portion of the purchas-
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ing public into the erroneous and mistaken beliefs that the said repre
sentations are true and that respondent's preparation has a substan
tial therapeutic and curative value in the treatment of the afllictions 
and ailments of the human body for which it is recommended. Act
ing under the mistaken and erroneous beliefs induced by the false and 
misleading statements and representations herein referred to, the 
public has purchased a substantial volume of the respondent's prod
ucts with the result that trade has been unfairly diverted to respond
ent from its competitors likewise engaged in the manufacture, sale 
and distribution or in the sale and distribution of like and similar 
products, or other preparations designed, intended and used for simi
lar purposes, who truthfully represent the efficacy, therapeutic and 
curative value of their respective products. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Jus tin Haynes 
Company, Inc., are to the prejudice and injury of the public and of 
respondent's competitors and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO OEASE AND DESIST 

This proceeding having been heard by the Federal Trade Corn· 
mission upon the complaint of the Commission, the answer thereto, 
testimony and other evidence taken before 'Villiam C. Reeves, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in oppositi?ll 
thereto, briefs filed herein, and oral argument before the CoJl11ll15" 

sion, and the Commission having made its findin!!'S as to the facts 
and its conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It iB ordered, That the respondent, Justin Haynes & CompanY, 
Inc., a corporation, its officers, representatives, agents, and employees 
in connection with the offerin!! for sale sale, and distribution of a 

. . ~ ' 'o!l 
preparatiOn now designated as "Aspirub," or any other preparatl 
containing substantially the same ingredients, or possessing the sarne 

. 'l . . b" or or Simi ar properties whether sold under the name "Aspiru { 
u,nder a?y other nam~, in interstate commerce or in the District :b 
Columbia, do forthwith cease and desist from directly or throu, 
implication: ' 

1. Representing! ~hrough the use of the word "Aspirub" or a;Js 
other word contammg the letters "Aspir" or any word or wo 
. I . ' . for 

sunu atmg the word "Aspirin'' as a trade name or designa1.1on 
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its preparation, or through any other means, or in any other man
ner, that the said preparation is Aspirin. 

2. Representing that said preparation has any of the merits of, 
or accomplishes to any substantial extent the beneficial therapeutic 
effects of Aspirin. 

3. Representing that said preparation has any substantial thera
peutic or curative value other than as an irritant. 

4. Representing that said preparation is absorbable into the human 
body through the skin in an amount sufficient to produce any bene
ficial therapeutic effect by reason thereof. 

It w further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MA'ITER OF 

CLINE lWSIC COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 

Docket 29H. Complaint, Oct. 15, 1986-Decision, Apr. f!l, 1938 

Where a corporation engaged in sale and distribution of pianos and other muslcaJ 
instruments-

( a) Represented, through "stock ads" sent to it by piano companies and inserted 
by It in newspapers, and through salesmen in dealing with prospective pur· 
chasers contacted by it through means of said advertisements, that it was 
offering used or repossessed pianos on which a balance was due, and on 
which payments, for one reason or another, as variously assigned by its 
salesmen, had been discontinued by prior purchasers, and that it would 
sacrifice said instruments or store them with reliable parties, rather than 
incur expense of returning pianos, and offered said instruments, in accord· 
ance with such representations, as repossessed, used, or secondhand; 

Facts being that real purpose of such advertisements was not to sell any pa~ 
tlcular piano offered, but to contact prospective customer, said various repre· 
sentations were false, and it did not have any particular used or repossessed 
instruments, as represented, in aforesaid locality, and pianos sold were 
cheap, new instruments. 

(b) Exhibited and sold pianos on which were stamped or burned retail price at 
which, purportedly, instrument was to be sold, and represented, in otrerlnl;:' 
and selling product in question, that such purported prices were regular or 
customary retail prices for the particular products; 

Facts being said supposed prices, thus burned or stamped on the particular in· 
struments by the manufacturers from whom said corporation purchased' 
same, were not and never bad been the actual retail selling prices thereof, 
but were highly excessive, false, and misleading, and none of said pianos 
were ever sold for any such prices, thus stamped on said cheap instruments 
in accordance with practice of few, but not highest grade manufacturers; 

\Vith tendency and capacity, through use of such "come on" or "blind" ads, and 
fictitious and exaggerated pretended retail prices and representations, tq 
cause members of purchasing publlc to form erroneous belief that it was 
ofrerlng high-class, used and repossessed pianos at a sacrifice or for balance 
alleged to be due thereon, rather than incur expense of returning same to 
factory, and with result that various members of public, acting 1n such 
erroneous beliefs, and induced by said various misrepresentations, bought 
said pianos, and with capacity and tendency thereby unfairly to divert trade 
to it from competitors engaged in selling in interstate commerce pianos truth· 
fully advertised and represented; to the substantial injury of competition lit 
ro~~~= d 

Held, That such acts and practices were to the prejudice of the public an 
competitors and constituted unfair methods of competition. 

Before Mr. W. lV. Sheppard, trial examiner. 
Mr. Marshall Morgan for the Commission. 
Mr. Ourry Garter, of Staunton, Va.., for respondent. 
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Pursuant to the provisions of an Act of Congress, approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission having reason to believe that Cline Music Company, 
Inc., a corporation, hereinafter referred to as respondent, has been and 
is using unfair methods of competition in commerce as "commerce" 
is defined in said act of Congress, and it appearing to said Commis
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

PARAGRAPH 1. Respondent, Cline Music Company, Inc., is a corpo· 
ration duly organized, created, and existing under and by virtue of tht 
laws of the State of Virginia, with its principal place of business 
located at 126 'West Beverly Street, in the city of Staunton, Va. It 
is now and has been for more than one year last past engaged in the 
business of selling and distributing pianos to members of the pur
chasing public as herein set out. 

PAR. 2. The respondent, being engaged in business as aforesaid, 
caused and causes said pianos when sold by it to be transported from 
its principal place of business in the city of Staunton, Va., to pur
chasers thereof located in the various States of the United States other 
than the State of Virginia, and in the District of Columbia. There 
is now, and has been at all times mentioned herein, a constant current 
of trade and commerce in said pianos sold and distributed by said 
respondent between and among the various States of the United 
States, and in the District of Columbia. 

PAR. 3. Respondent, in the course and conduct of its business, is 
now, and has been at all ~imes mentioned herein, engaged in sub
stantial competition with other corponations and with partnerships, 
firms, and individuals engaged in the sale and distribution of similar 
llroducts in commerce among the various States of the United States 
and in the District of Columbia. 

PAR. 4. In the course and conduct of its business as hereinabove 
~escribed, respondent, in offering for sale and selling its said pianos 
1n interestate commerce, caused and causes advertisements and adver
tising matters concerning said pianos to be inserted in various periodi
cals having a wide circulation in various States of the United States. 
ln such advertisements and advertising matter the following state
ltlents and representations have been and are made: 

F'OR SALE-PIANOS, WE learn we must take back from two customers wbo 
have moved to this vicinity, their pianos on account ot inability to finish pay
lnents. To return these pianos, would be very expensive. Will sacrifice them 
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!or balances due, or store them with reliable parties until sold. Both pianos 
are almost new. Terms if desired. One Baby Grand; One Midget upright; full 
88 note keyboards. I! interested, write to • • •. 

In answer to inquiries from members of the purchasing public 
concerning the pianos so advertised and offered for sale, respondent 
in its usual course of business transports its pianos from its place 
of business to the inquiring person and exhibits said pianos to the 
inquiring person and offers the same for sale to ·said person, each 
piano having a price burned or stamped on its sounding board, said 
price so stamped or burned purporting to be the regular retail price 
of the piano. 

The statements contained in the above set out advertising matter 
together with the price marks stamped or burned on the said pianos 
are intended to and do serve as representations on the part of the 
respondent that: 

(a) The pianos referred to in said advertisements and exhibited to 
the prospective purchaser are of high quality and superior work
manship. 

(b) They were originally sold at and for prices closely approxi
mating the prices stamped or burned thereon. 

(c) Said pianos had been repossessed and that prices at which said 
pianos were actually offered for sale are sacrificed prices made for the 
purpose of eliminating shipping and other repossession charges. 

In truth and in fact said pianos were not instruments which had 
been sold for prices approximating the prices burned or stamped 
thereon and which had been repossessed by respondent. Said instru
ments were not being sacrificed for balances due, but the said pianos 
were new instruments of inferior quality, and the prices asked there· 
fore were not in fact sacrifice prices. The retail prices so stamped 
or burned on said pianos are and were ~ny times in excess of the 
actual selling price of the said pianos by the retailer to the consuming' 
public, and are and were many times in excess of their true and 
actual value. The retail prices so stamped or branded, as aforesaid, 
are false and fictitious, and in no sense represent either the true value 
or the true selling price of the pianos so marked. The prices stam~ed 
or marked on said pianos were not and are not the prices at wh1ch 
the same were or are expected or intended to be sold, but were and 
are greatly in excess of the prices at which the same were sold or 
intended to be sold in the usual course of trade. 

PAR. 5. Over a period of many years manufacturers have, in manY 
trades, formed the custom of markin(J' or stamping on the article or 
• to • at Item of manufacture, or on the container thereof, the retail prlCe 
which said manufacturers suggest the retailer should sell the itern or 



CLINE MUSIC CO., INC. 1161 

111!8 Complaint 

articles to the ultimate consumer purchaser. This suggested retail 
price, so stamped or marked, is intended to represent the cost of the 
manufacture of the article plus a reasonable profit for the manufac
turer and retailer, and consequently to represent the approximate 
1·etail sale value of the item. The retail price so stamped or marked 
is intended by the manufacturer to be indicative of the quality and 
character of the products and the process of manufacture. The pub
lic generally understands the custom herein detailed and has been led 
to, and does, place its confidence in the price markings so stamped 
and the representations thereby made as to the quality of the product 
to the extent that it purchases a substantial volume of merchandise in 
reliance on this aforesaid custom. For many years a substantial por
tion of the purchasing public has expressed, and has had, a marked 
preference for pianos of high quality and workmanship that are pro
duced by the manufacturer with the intent and design of selling said 
pianos for prices in excess of the general and usual range of prices 
for similar products manufactm1)d from inferior materials and by 
inferior workmanship. Said manufacturers, following the custom 
herein detailed, have marked or stamped the suggested retail prices 
on said products as an indication of the superior quality and char
acter of such pianos and their resulting higher value. 'Whenever a 
genuinely superior product, so stamped or marked with the retail 
price thereof, is offered for sale at a substantially reduced price, the 
general purchasing public has been led to believe, and does belie'\'e, 
that in purchasing said product it is securing a bargain not ordinarily 
obtainable in the usual course of trade. The purchasing public has a 
})reference for purchasing genuinely superior products sold at less 
than the customary retail value thereof, over ordinary products sold 
for the regular price which is lower than the normal retail price of 
the superior product in the customary course of trade. 

PAR. 6. The effect of the false and misleading representations, here
inabove set out, together 'vith the false and fictitious price markings, 
herein set out, on the part of the respondent, in the sale and offering 
for sale of pianos, as hereinabove referred to, is to mislead and deceive 
a substantial portion of the consuming public in the several States of 
the United States by inducing them to believe: 

1. That the pianos were and are superior products and had been sold 
by the manufacturer thereof to the respondent with the intent and 
l>urpose that said pianos would be originally sold at retail at a price 
closely approximating the price stamped thereon~ 

2. That the pianos so offered for sale and sold were ones that had 
been repossessed on account of the failure or inability of the pur-
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chasers to meet the payments thereon, and that such pianos were 
being sacrificed for balances due. 

3. That the price burned or stamped on the back of said pianos wa!f 
the usual or customary price at which the said pianos were sold or 
intended to be sold in the course of the regular retail trade; and that 
such pianos were made of superior workmanship and materials. 

PAR. 7. The aforesaid acts and practices of the respondent have a 
tendency and capacity to unfairly divert a substantial volume of trade 
from competitors of respondent engaged in similar businesses, which 
competitors rightfully and truthfully represent the material, merit, 
and value of their products and which said competitors do not in anY 
wise misrepresent the material, merit, and value of such products. 
Thereby, substantial injury bas been and is being done by respondent 
to competition in interstate commerce. 

PAR. 8. Said acts and practices of respondent are all to the prejudice 
of the public and respondent's competitors and constitute unfair meth
ods of competition in commerce within the intent and meaning of Sec
tion 5 of an Act of Congress, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
th'e Federal Trade Commission on October 15, 1936, issued and there
after served its original complaint in this proceeding on responden~, 
Cline Music Company, Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent's answer thereto, testimony and other evidence in sup
port of the allegations of the complaint were introduced by :Marshall 
Morgan, attorney for the Commission, and in opposition to the alle
gations of the complaint by Curry Carter, attorney for the respond
ent, before ,V. ,V. Sheppard, an examiner of the Commission, there
tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. The:e-
after, the proceeding came on for final hearing before the ConllniS
sion on the said complaint, the answer thereto, testimony and ~t~er 
evidence and briefs in support of the complaint and in oppos1tl0~ 
thereto; and the Commission having duly considered the same ~n 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes these its findings as to the 

· facts and its conclusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Cline Music Company, Inc., herein
after referred to as respondent, is a corporation, organized, existing 
and doing business under and by virtue of the laws of the State of 
Virginia, with its principal office and place of business located at 
126 ·west Beverley Street in the city of Staunton, Va. Respondent 
is now, and for several years last past has been, engaged in the busi
ness of selling and distributing pianos and other musical instruments. 

PAR. 2. In the course and conduct of its said business as described 
in paragraph 1 hereof, respondent has offered its said products for 
sale and has sold and transported and caused the same to be trans
ported in commerce among the several States, of the United States 
direct from its aforesaid place of business in the city of Staunton, 
Va., to customers located at points in States of the United States 
other than the State of Virginia. 

In the course and conduct of such selling, respondent has been, 
and now is, engaged in competition with corporations, firms, partner
ships, and individuals offering for sale and selling in like commerce, 
pianos and musical instruments. 

PAR. 3. Respondent, in connection with the sale and distribution 
of its pianos as aforesaid, has advertised the same in papers having 
interstate circulation. In said advertisements respondent has repre
sented that it was taking back from two customers in "this vicinity" 
two pianos "almost new," on which customers were unable to com
plete payments, and that these pianos would be sacrificed for "the 
balance due" on them rather than incur the expense of returning 
them. Typical of these advertisements was the following inserted 
by respondent in the "Bristol News Bulletin," a daily paper pub
lished at Bristol, Va.-Tenn., on January 6, 1936 : 

"FOR SALE-PIANOS, WE learn we must take back from two customers 
who have moved to this vicinity, their pianos on account of their inability to 
finish payments. To return these pianos would be very expensive. Will sucrl
tlce them for balances due, or store them with reliable parties until sold. Both 
pianos are almost new, Terms If desired. One Baby Grand, One Midget 
upright; full 88 note keyboards. It interested, write to • • •." 

Other advertisements, almost identical in wording, were run by the 
respondent in the "Bristol Herald Courier" of November 19 and 
December 11, 1935. In a further advertisement inserted by respond
ent in the February 1, 1936 issue of the "Bristol News Bulletin," 
describing two small-size nationally known pianos "we have in your 
vicinity," it was stated: "* • * Rather than reship to the 
factory, we would like to sell these to responsible parties for balances 
due * * *." 
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Three out of four advertisements inserted by respondent in Bristol 
papers announced and explained that it was necessary for respondent 
to "take back" two pianos from customers "who have moved to this 
vicinity" because of their "inability to finish payments," and a fourth 
advertisement referred to two small-sized pianos "we have in your 
vicinity." All advertisements were so worded as to emphasize in the 
mind of the prospecti-re customer the idea that the company was 
anxious to avoid the expense of moving these pianos from that 
vicinity and would for this reason sacrifice the instruments for 
balances due. 

The "Bristol Herald Courier" is a daily morning paper and the 
"News Bulletin," a daily afternoon paper, each published by the 
Bristol Publishing Corporation at Bristol, V a. These two papers 
circulate in eastern-Tennessee, western North Carolina, southwestern 
Virginia, and southeastern Kentucky. Advertising matter inserted 
in these Bristol papers will reach all four of these States. When 
persons living in the vicinity of Bristol answered these advertise
ments they received a card from an agent of respondent acknowledg
ing the inquiry to the advertisement and advising that he would be 
"in your vicinity" in the near future with a very unusual proposition. 

Various persons living in the State of Tenne.ssee answered these 
advertisements and eventually bought pianos as a result of the 
contacts obtained by respondent through these advertisements. 

PAR. 4. Respondent's agents in sales talks followed out the repre
sentation made in the advertisements that the pianos were repossessed 
or used instruments. One purchaser was told that the piano in ques
tion had been used by a couple that "broke up," and that it was 
being sold for the sum due on it. This customer understood that the 
piano was offered in pursuance of these advertisements and cor
responded to the pianos mentioned in the advertisements. The out
side appearance of the piano was that of a new piano. There were 
no marks or scratches on it. 

Another customer in Tennessee who answered one of respondent's 
advertisements was told that pianos shown her were "slightly used" 
and that a particular one the agent was showing her was being sold 
at a sacrifice "rather than take it back to the company." This cus
tomer understood she would get the benefit of the reduction in price 
because the piano had been used. She thought it was a used piano in 
splendid condition. 

Still another Tennessee customer who answered one of respond
ent's advertisements was given to understand that the piano the age~t 
was showing her had been bought by a newly married couple who 
were divorcing and they didn't have any more use for it. The couple 
had owned it but a short time and the company was taking it back. 



CLINE MUSIC CO., INC. 1165 

1Hi8 Findings 

PAR. 5. The advertisements run by respondent in newspapers were 
"stock ads" sent to respondent by piano companies. The advertise
ments were used by respondent company and its agents to obtain 
contacts with prospective purchasers. The real purpose of the ad
vertisements was not to sell any two particular pianos but to get 
the attention of the customer, to get a contact. The important thing 
was to locate prospective customers and contact them. The ads were 
primarily inserted for selling pianos. These ads are known to the 
advertising men as "come-on" advertisements and "blind ads." A 
"come-on" advertisement is defined in the record as an advertise
ment "inserted to bring in customers." A "blind" ad is defined in 
the record as one that would lead a prospective purchaser to believe 
that he was getting a piano that had been partially paid for and he 
does not get that kind of a piano. 

In the view of one large New York manufacturer, the "come-on" 
ads are misleading in that "they do not represent repossessed pianos 
but are merely bait to get prospects." Another large New York 
manufacturer terms these "blind ads," those which do not state the 
truth; one that is "misleading and gets a prospective customer by 
not telling the truth." This type of advertising is "used by certain 
types of manufacturers, not the higher grade of manufacturers." 

PAR. 6. In truth and in fact the representations made by respondent 
company in its advertisements and by salesmen who contacted cus
tomrrs hy the use of such advertisements were false, deceptive, and 
miFleading in that the advertisements run by respondent were em
ployed for the purpose of obtaining, initial contact!';l with prospective 
customers and not :for the purpose of selling any particular used or 
repo!"sesscd piano. The respondent did not have and has not had 
at Bristol, Tenn., or in the vicinity of Bristol, or at any place or 
locnlity reached and served by daily papers published at Bristol, 
any two particular repossessed and used pianos, and at least three 
out of four of the pianos sold by respondent to parties living at 
Bristol, Tenn., sold through the use of .respondent's advertisements, 
were cheap, new pianos. 

The inference or impression sought to be conveyed by respondent 
in its advertisements, and by respondent's salesmen after obtaining 
contacts through such adYertisements, was that because the pianos 
had been used, had belonged to someone else, and would have to 
be reclaimed, they would thereby be sold at a reduction and could 
be bought at a bargain. Neither the .respondent nor any of its sales
lnen could state where or from whom any piano had been repossessed. 
Respondent was unable to "run these pianos down, to get the actual 
facts as to just whether they were brand new pianos, and whether 

1604~1m--SO--VOL.26----76 
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they were repossessed pianos, or whether they were obsolete pianos." 
Efforts to locate in the vicinity of Bristol any piano that belonged 
to Cline Music Company, or its agents, were unsuccessful. Re~ 
spondent company does not own or operate a "factory" to which a 
piano could have been returned. 

The pianos sold to Mr. ,V, H~ 'Williams, Mrs. W. G. Dutton, and 
Mr. Robert Speer could not be identified by respondent as having 
been repossessed at any of several points in Virginia se.rved by the 
"Bristol Herald Courier," nor did respondent ever identify any such 
pianos as having been repossessed at Bristol or in the vicinity of 
Bristol, and no salesmen for respondent could give the name of any 
person living in that vicinity who formerly owned one of the pianos 
figuring in this record. 

Respondent's salesmen preferred to sell new pianos as they get 
a commission on those, and endeavored to get in touch with cus~ 
tamers to sell them new pianos. The piano sold to Mrs. ·w. G. Dutton 
looked new but looked like it might possibly have been demonstrated. 
The piano sold to Mrs. Rucker looked brand new. The :Riano showed 
to and bought by Mr. 'Villiams looked brand new. -The outside 
appearance of the piano sold to Robert Speer was that of a new piano. 

PAR. 7. Respondent, in further connection with the sale and the 
offering for sale of its pianos, exhibited and sold pianos on which 
were stamped or burned a retail price at which the piano was to be 
sold. This alleged retail sales price was burned into or stamped 
on the lid that raises in front of the player of the inst.rument or on 
the back part of the piano. About 50 percent of the pianos handled 
by respondent company have contained this burned-in price mark. 
These constitute the cheaper grades. The prices are and were burned 
or stamped on the piano by certain manufacturers from whom re~ 
spondent company buys and has bought its pianos. All pianos 
figuring in the present case bear such a stamp. The practice of so 
burning or stamping prices on pianos originated during the World 
1Var. These prices were stamped or burned on the instrument at a 
time when prices were high and labor was scarce. Some of the 
manufacturers are still using these 1Vorld 1Var prices, prices which 
they used 23 years ago. 

The so-called stamped o.r burned-in price on respondent's pianos 
is not, and never has been, the actual retail selling price for such 
pianos and neither respondent nor any of its sales representatives 
have ever sold any of respondent's pianos for such prices. This 
stamping or burning of the price on pianos is not a common prac· 
tice in the industry, being done by few companies, not by the highest· 
grade manufacturers. 
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The customary mark-up price on a piano for the dealer is approxi
mately 100 percent of the invoice. The manufacturer sells to a 
dealer at a given figure and the dealer expects to double that in 
his retail price. Out of this ~etail price will also come the dealer's 
-expenses. 

Where a Melville Clark piano shipped from Chicago, Ill., to Bris
tol, Va., with a, price of $425 burned on the board, was invoiced to 
the dealer for $97, such stamped or burned-in price would represent 
an excessive mark-up. 

In the light of the fo.regoing rule that the dealer's resale price is 
double that of the invoice to him, it is ascertained that all of the 
pianos sold by respondent as disclosed in this record bore excessive 
suggested retail prices stamped or burned on them, as the following 
table discloses: 

Burned· Invoice Deal~r·a 

Purchaser Make, style, and number of pi8Il.() In-board price to retail 
sales price dealer price 

Robert Speer and Wi!e ••••••••••• Wurlitzer Co., Melville Clark, Up· $425.00 $97.00 $230.00 

W. G. Dutton and Wi!e ••••••••• 
rigbt Mahogany Style 39, No. 140668. 

Story & Cl11rk Bpinnet Mahogany 625.00 145.00 28.5. 00 
Btlle C, No. 135186. 

W. H. WllllaDlll and Wire .••••••• Wur itzer Co., Melville Clark Style 700.00 167.00 49.5.00 

Mrs. J'ulia C. Rucker •••••••••••• 
Orand Mahogany, No. 13~229. 

W urlitzer Co., Melville Clark Style 39 {2.5.00 97.00 22.5. 00 
Mahogany, No. 140547. 

Invoice RetRU Invoice RetaU 

Purchaser 
price per- priee per- price per· price more 
centage of centage of oentage of than 
burned·ln· burn en-in· retail sales douhle In-
board price board price price voice price 

Robert Speer and Wife ••••••••••••••••••••••••••••••••• 22% 64% 42% Yes. 
W. G. Dutton and Wife .••••••••••••••••••••••••••••••• 27% Mo/c 60% No. 
W. H. Williams and Wife .............................. 22% 66% 33% Yes. 
Mrs. J"ulia C. Rucker----············-·····----------·· 22% 62% 43% Yes. 

It is disclosed from the above table that even had the pianos sold 
by respondent actually been used or repossessed pianos as claimed, 
and resold as such, three out of four of such pianos were resold for 
prices well above the retail sales prices of the pianos new, that is, 
well above the figure representing double the invoice price to the 
dealer. In only one instance does the record disclose or intimate any 
previous sale or use of any piano. 

The prices that were burned in or stamped on the pianos sold by 
the respondent were adopted and employed by sales representatives 
of respondent in their sales talks to customers. 

The agent selling the piano to Mrs. W. H. Williams represented 
to her that the price on the piano in raised numbers, namely $750, 
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was the price of the instrument. If this piano had been, in fact, a. 
second-hand piano, it would follow that it was resold for $160 more 
than the customary price of a new piano, that is, for $160 more than 
the invoice price to the dealer, doubled. 

The factory price appearing on the "slightly used" piano sold to 
Mrs. Julia Rucker was $4-25. Respondent's agent assured her that 
this was the factory price and that, because it had been sold to 
respondent as a used piano, it was being resold at a reduction. This 
piano was invoiced to the respondent for $97 and was sold (or 
allegedly resold) by respondent for $225. Assuming that this one 
piano out of four appearing in the record was actually a used piano, 
it follows that it was resold by respondent for $31 more than the 
regular price of the piano brand-new, that is, for $31 more than the 
amount of the invoice doubled. 

The agent selling the piano to Robert Speer and wife showed them 
a price of $425 that was burned or stamped on the back of the piano, 
and these purchasers understood from the agent that this sum repre
sented the real selling price of the piano. Assuming that this piano 
was a used piano as represented, the piano was resold for $36 in 
excess of the invoice price, doubled, and the burned-in retail price 
on the board of the piano is nearly five times the amount of the 
InVOICe. 

Respondent's sales agents frankly admitted that they adopted and 
employed in their sales talks to customers these burned-in or stamped 
prices on instruments sold by them. This price stamped on or 
burned into the piano the agent would show to a customer. The 
customer was told this was the retail price; that this was the stamped 
price put on by the factory; that this was the general retail price 
of the piano as sold in various places. Respondent's agents did not 
and do not know of any instance where respondent or anyone else 
ever sold a piano, old or new, for the price stamped or burned on 
the board. 

PAR. 8. In truth and in :fact, the prices stamped upon or burned 
on the pianos sold by respondent in commerce do not represent and 
have not represented the actual or proper retail sales prices for said 
pianos, but are and were, on the contrary, false and fictitious prices 
at which respondent's said pianos are not and never were sold or 
intended to be sold. 

PAR. 9. The various statements and representations made by 
respondent through the medium of 11ewspaper advertising, mail 
matter, and sales talks of its agents or sales representatiYes, in sell
ing and offering for sale its pianos in the respective States of the 
United States, as shown in paragraphs 3 to 7 herein, are false, decep-
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tive and misleading. Respondent did not have and has not had at 
any time at Bristol, Tenn., or in the vicinity thereof, any two 
particular repossessed pianos. The purpose of respondent's said 
advertising was not to sell to anyone at Bristol, Tenn., or in that 
vicinity, used or repossessed pianos, but, on the contrary, the ad· 
mitted purpose of respondent's newspaper advertising was to make 
-contacts with prospective new customers with a view to selling them 
new pianos. 

The pianos sold by respondent were in at least three instances 
cheap new pianos and the representations of respondent's sales 
representatives that such instruments were used or repossessed 
pianos were false, deceptive and misleading. 

The retail selling prices burned in or stamped on all of the. pianos 
-sold by respondent were and are fictitious and highly excessive, 
false and misleading. Respondent does not sell and never has sold 
pianos for any such prices. Respondent, through its various sales 
representatives, has, nevertheless, adopted and employed these false 
·and fictitious retail prices in connection with the sale and the offering 
for sale of its pianos, and has falsely and deceptively represented 
that such prices were and are the correct and proper retail sales 
prices of its said pianos. 

PAR. 10. There are among the competitors of respondent, as 
referred to hereinbefore, corporations, partnerships, firms, and per· 
sons who ~re engaged in the sale of pianos in commerce and who 
truthfully represent their products and honestly vend the same. 

PAR. 11. The use of the aforesaid false and misleading repre· 
-sentations and practices on the part of respondent in the sale 
and offering of its pianos for sale has had, and now has, the tendency 
:and capacity to cause members of the purchasing public to :form 
the erroneous belief that respondent was offering high·class used 
-and repossessed pianos at a sacrifice price or :for the balance alleged 
to be due on them, rather than incur the expense of returning the 
pianos to the factory. Acting under such erroneous beliefs, induced 
by the various misrepresentations of the respondent as herein 
detailed, various members of the public have purchased respondent's 
pianos. The aforesaid representations and practices on the part of 
l'espondent have, and have had, the capacity and tendency unfairly 
to divert trade to respondent from competitors engaged in selling 
in interstate commerce pianos which are truthfully advertised and 
represented. Thereby, substantial injury has been done and is 
being done by respondent to competition in commerce among and 
between the various States of the United States and in the District 
<>f Columbia. 
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CONCLUSION 

The aforesaid acts and practices of the respondent, Cline Music 
Company, Inc., are to the prejudice of the public and of respondent's 
competitors and constitute unfair methods of competition in com
merce within the intent and meaning o£ the Federal Trade Com
mission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
respondent thereto, testimony and other evidence in support of the 
allegations of the said complaint and in opposition thereto, taken 
before lV. '\tV. Sheppard, an examiner of the Commission theretofore 
designated by it, and briefs filed herein, and the Commission having 
made its findings as to the facts and its conclusion that said re
spondent has violated the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.'r 

It is ordered, That the said respondent, Cline Music Company, 
Inc., a corporation, its officers, servants, employees, or agents, indi
vidual, or corporate, in connection with the advertising, describing, 
offering for sale, and sale in interstate commerce, or in the District 
of Columbia, of pianos or other musical instruments, do forthwith 
cease and desist from: 

1. Uepresenting that respondent has, and is offering for sale at 
any particular place, locality, or community, or in the vicinity 
thereof, as indicated by, or may be fairly inferred from, respondent's 
advertising or sales talks in connection therewith, any used or re
possessed piano or other musical instrument on which a balance is 
stated to be due, unless and until respondent, or a duly accredited 
agent or representative of respondent, actually has, and is offering 
for sale at such place, locality, or community, or in the said vicinity 
thereof, such used or repossessed piano, or other musicnJ instrument, 
on which there is a balance due respondent as alleged and 
represented; 

2. Representing that pianos or other musical instruments are used, 
second-hand, or repossessed unless such pianos or other musical in
struments are, in fact, used, second-hand, or repossessed instruments; 

3. Representing, through fictitious prices stamped or burned upon 
or affixed to pianos or other musical instruments, or by sales talks, 
or through other means or device, or in any manner, that said prices 
so stamped, burned, or affixed are the regular or customary retail 
prices for such products; 
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4. Representing, as the customary or regular retail prices for 
pianos or other musical instruments, prices which are, in fact, 
fictitious and greatly in excess of the prices at which said products 
are regularly and customarily offered for sale and sold at retail. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form with which 
it has com_plied with this order. 
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IN THE .MaTTER OF 

LAVOPTIK COMPANY, INC. 

COMPLAINT, MODIFIED FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 

Docket 3188. Complaint, July 2-i. 1931-Decision, Apr. 21, 1938 • 

Where a corporation engaged in sale and distribution of its ''Lavoptik'' prep
aration, to consumers in other States, in competition with others engaged 
in offer and sale in like commerce of similar preparations and prepara
tions used for same and similar purposes; in advertising its said products,-

( a) Made such representations and statements as that "6,000 eyesight special
ists endorse it", and that it Is ''Advised by 6,000 eyesight specialists"; and 

(b) Made such statements and representations, among others, us that "A daily 
eye bath" with it "will be a constant protection to your eyes from the in
cessant strain that modern living places upon them," and that it "will 
bring eye strength," and that it "beals" ; 

Notwithstanding fact said preparation, composed of a boric base combined In 
distilled water with camphor, sodium chloride and hydrastine hydro
chloride, was not a cure for diseases of the eye or impaired vision; 

With capacity to mislead members of the purchasing public into the mistaken 
and erroneous beliefs tbat "eyesight specialists" meant graduate medical 
doctors who specialized in treatment of the diseases and ailments of the 
eye, and that "a daily eye bath" with said preparation, as above set forth, 
would prevent eye strain, and that it would make weak eyes strong and 
would cure or remedy permanently diseases of the eyes and impaired vision. 
to the prejudice of the public and competitors, and with capacity and 
tendency unfairly to divert to it trade of latter, engaged in selling in 
interstate commerce preparations truthfully advertised and represented 
and used for same purposes for which it recommended its said product: 
to their substantial injury in commerce: 

Held, 'l'hat such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition. 

Before Mr. William 0. Reeves, trial examiner. 
Mr. Carrel F. Rhodes for the Commission. 
Sanborn, Graves, Appel, Andre & Morton, of St. Paul, Minn .• for 

respondent. 
CmrPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Lavoptik 
Company, I:1c., a corporation, hereinafter referred to as respondent, 
has been and now is using unfair methods o£ competition in c0m· 

1 See. tor original flndlnga and order. 25 F. T. C. 1380. 
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merce as "commerce" is defined in said act of Congress, and it ap
pearing to the Commission that a proceeding by it in respect thereof 
would be to the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Lavoptik Company, Inc., is a corpora
tion organized and existing under the laws of the State of Minnesota. 
Respondent's plant, office, and principal place of business is located 
at Michigan A venue and Seventh Street, St. Paul, Minn. Said re
spondent is now, and for more than 1 year last past has been, engaged 
in the business of manufacturing or compounding, advertising, sell
ing, and distributing a lotion, or e,ye wash, conunonly known and 
designated as "Lavoptik Eye 'Yash." It now causes, and for more 
than 1 year last past has caused, said preparation, when sold, to be 
shipped from its place of business)n St. Paul, Minn., to purchasers 
thereof, some located in the State of Minnesota, others located in 
various other States of the United States and in the District of 
Columbia. 

Respondent is now, and for more than 1 year last past has been, in 
substantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale of eye lotions and eye 
washes, and other preparations similar to that sold by respondent in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

PAn. 2. In the course and conduct of its said business as described 
in paragraph 1 hereof, in soliciting the sale of and selling its product, 
designated as "Lavoptik Eye 'Vash," respondent now represents, and 
for more than 1 year last past has represented, in newspapers, mag
azines, pamphlets, circulars, letters, wrappers, radio broadcasts, and 
other forms of advertising media having an interstate circulation, 
'and in a booklet entitled "How to Safeguard Your Eyes," which it 
issues, ships and distributes in large number to the public generally 
throughout the various States of the United States and in the Dis
trict of Columbia, through its distributors, sales branches, and sales 

f people, as follows: 

INFLAMED EYES? Bathe them with Lavoptik. Prompt Relief. Use also 
for granulated eyelids, tired, sore, strained, itching, sticky, burning, irritated, 
watery eyes. 6,000 eyesight specialists endorse it. 

IRRITATED EYELIDS? Bathe them with Lavoptlk, prompt relief. 
EYES SORE? TIRED? Here's Relief Instantly! Bathe eyes with Lavoptlk. 

Burning, Inflammation, watery, tired, strained feeling, or itching vanishes at 
once. Wonderful, too, for granulated eyelids. Soothes, cools, heals. No harm
ful drugs. Advised by 6,000 eyesight specialists. 

• • • Lavoptlk will bring eye strength and eye comfort. 
A daily eye bath with Lavoptlk will be a constant protection to your eyes 

from the incessant strain that modern living places upon them. Keep a bottle 
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of soothing, healing Lavoptik in your bathroom medicine cabinet, and go through 
the restful "Eyecup Drill" (as explained by the picture on this page) every 
evening and morning. Your eyes will not only feel better, but will be healthier 
and more efllclent. 

Four Important Suggestions: 

(1) Give the eyes of babies and small children careful attention. In 
treating them, moisten a little cotton in Lavoptik and bathe the edges of 
the lids and drop a liberal amount into the eyes after the lower lid is 
pulled down. 

(2) After driving, exposure to dust, beat or.wind, or after you leave a 
smoke-laden room, a Lavoptlk eye bath will instantly refresh those dry, 
tired eyes. 

(3) If you use LAVOPTIK before going out, you will enjoy that happy, 
refreshed feeling of knowing your eyes look their best. 

(4) In the morning, if your eyes are sti1f and heavy, you will be aston
ished bow much a Lavoptik eye bath wlll help them. 

P .AR. 3. In truth and in fact, the preparation "Lavoptik Eye 
·wash" has not been endorsed and approved by 6,000 graduate medi
cal doctor eyesight specialists, or eye specialists, and said preparation, 
"Lavoptik," is not a cure for diseases of the eye or impaired vision, 
and will not strengthen the nerves of the eye, nor relieve eye strain, 
conjunctivitis, and other diseases of the eye, and will not make eyes 
healthier and more efficient, but is merely an eye wash composed of 
a boric acid base in distilled water with camphor, sodium chloride, 
and hydrastine hydrochloride, which can in no way influence the 
delicate nerves of the eye, or heal diseases of the eye. 

P .AR. 4. The representations of respondent as aforesaid are false 
and grossly exaggerated and have had and do have a capacity to 
confuse, mislead, and deceive members of the purchasing public 
into the mistaken and erroneous belief that respondent's product, 
designated "Lavoptik," is different from other eye lotions or 
eye washes, and that the preparation has been endorsed by 6,000 
graduate medical doctors, especially trained in the treatment of the 
eyes; that said preparation has the property to heal and rejuvenate 
strained and impaired eyesight, and is an effective treatment for 
all forms of defective eyesight, no matter from what cause. The 
said representations of respondent have had and do have the capacity 
and tendency to induce members of the public to buy and use said 
preparation because of erroneous beliefs engendered as above set 
forth, and to divert trade unfairly from competitors of respondent 
engaged in the sale of eye lotions and eye washes similar to the prep
aration sold by respondent in commerce in and among the various 
States of the United States, and deceives the public and injures 
competitors, and places in the hands of others the means wherebY 
the public are deceived, and competitors are injured. There are 
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.among competitors of respondent many who sell and distribute in 
~ommerce similar lotions and eye washes and preparations for the 
treatment of the eyes, who do not misrepresent the properties, the 
qualities, or the therapeutic virtues, functions, or effects of their 
·said competing products. 

PAR. 5. The above alleged acts and practices of respondent are all 
to the prejudice and injury of the public and of respondent's com
petitors, and constitute unfair methods of competition in commerce 
within the intent lind meaning of Section 5 of an Act of Congress 
-approved Septembl:lr 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

REPoRT, MoDIFIED FINDINGS As TO THE FACTS, AND ORDER 

Pursuant to the :provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 24th day of July 1937, issued, 
and on the 26th day of July 1937, served its complaint in this pro
-ceeding upon said respondent, Lavoptik Company, Inc., charging it 
with the use of unfair methods of competition in commerce, in vio
lation of the provisions of said act. On August 11, 1937, the re
·spondent filed its answer in this proceeding. Thereafter, a stipula
tion was entered in.to whereby it was stipulated and agreed that a. 
statement of facts, signed and executed by the respondent by its 
-counsel, Monte Appel, and '\V. T. Kelley, chief counsel for the Fed-
-eral Trade Commission, subject to the approval of the Commission, 
may be taken as th~ facts in this proceeding, and in lieu of testimony 
in support of the (\harges stated in the complajnt, or in opposition 
thereto, and that the said Commission may proceed upon said state
ment of facts to make its report, stating its findings as to the facts 
and its conclusion based thereon, and enter its order disposing of the 
proceeding without the presentation of argument or the filing of 
briefs. Thereafter this proceeding regularly came on for final heal"
ing before the Corrunission on said complaint, answer, and stipula
tion, said stipulati()n having been approved and accepted, and the 
Corrunission, having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
~onclusion drawn therefrom : 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Lavoptik Company, Inc., is a corporation organized, 
~xisting, and doing business under and by virtue of the laws of the 
State of Minnesota, with its principal office and place of business 
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located at Michigan A venue and Seventh Street, St. Paul, Minn. 
Respondent is now, and for several years last past has been, engaged 
in the business of selling and distributing a. preparation designated 
"La voptik." 

PAR. 2. In the course and conduct of its said business, as described 
in paragraph 1 hereof, respondent, Lavoptik Company, Inc., in re
sponse to orders received, has offered its said preparation for sale, 
and has sold and transported, and caused the same to be transported, 
in commerce among the several States of the United States, direct 
from its aforesaid place of business in St. Paul, Minn., to consumers 
located at points in the several States of the United States other 
than the State of Minnesota, and in the District of Columbia. 

In the course and conduct of such selling, respondent has been, and 
now is engaged in competition with corporations, firms, partnerships, 
and individuals offering for sale and selling, in like commerce, similar 
preparations and preparations used for the same and similar purposes. 

PAR. 3. The preparation "Lavoptik" is composed of a boric base, 
combined in distilled water with camphor, sodium chloride, and 
hydrastine hydrochloride, and is not a cure for diseases of the eye or 
impaired vision. 

PAR. 4. In the course and conduct of its business, as hereinbefore 
described, the respondent made, published, or caused to be published 
the following statements, claims, and representations to induce the 
purchase of its product: 

INFLAMED EYES'/ Bathe them with Lavoptik. Prompt Relief. Use also 
for granulated eyelids, tired, sore, strained, itching, sticky, burning, irritated, 
watery eyes. 6,000 eyesight specialists endorse it. 

IRRITATED EYELIDS? Bathe tlwm with La voptik, prompt relief. 
EYES SORE? TIRED? Here's Relief Instantly! Bathe eyes with Lavoptik. 

Burning, inflammation, watery, tired, strained feelings, or itching vanishes at 
once. \Vonderful, too, for granulated eyelids. Soothes, cools, heals. No 
harmful drugs. Advised by 6,000 eyesight specialists. 

• • • Lavoptik will bring eye strength and eye comfort. 
A daily eye bath with Lnvoptik will be a constant protection to your eyes 

from the Incessant strain that modern living places upon them. Keep a bottle 
of soothing, healing Lavoptik in your bathroom medicine cabinet, and go 
through the restful "Eyecup Drill" (as explained by the picture on this page) 
every evening and morning. Your eyes will not only feel better, but will be 
healthier and more efficient. 

Four Important Suggestions: 

(1) Give tbe eyes of babies and small children careful attention. In 
treating them, moisten a little cotton in Lnvoptik and bathe the edges of the 
lids and drop a liberal amount into the eyes after the lower lid ls pulled 
down. 

(2) After driving, exposure to dust, bent or wind, or after you leave a 
smoke-laden room, a Lavoptik eye bath will instantly refresh those dry. 
tired eyes. 
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(3) If you use- LA VOPTIK before going out, you will enjoy that happy, 
refreshed feeling of knowing your eyes look their best. 

( 4) In the morning, if' your eyes are stiff and heavy, you wlll be 
astonished how much a Lal·optlk eye bath will help them. 

The representations of respondent set out above that "6,000 eye
sight specialists endorse it" and that it is "advised by 6,000 eyesight 
specialists," have the capacity to mislead members of the purchasing. 
public into the mistaken and erroneous belief that "eyesight special
ists" means graduate medical doctors who specialize in the treatment 
of diseases and ailments of the eye. 

The representation of respondent, set out above, that "a daily eye 
bath with Lavoptik will be a constant protection to your eyes from 
the incessant strain that modern living places upon them," has the 
capacity to mislead members of the purchasing public into the mis
taken and erroneous belief that a daily eye bath with Lavoptik will 
prevent eye strain. 

The representation of respondent, set out above, that "Lavoptik 
will bring eye strength," has the capacity to mislead members of the 
purchasing public into the mistaken and erroneous belief that Lav
optik will make weak eyes strong. 

The representation of respondent, set out above, that Lavoptik 
"heals" has the capacity to mislead members of the purchasing public 
into the mistaken and erroneous belief that Lavoptik will cure or 
permanently remedy diseases of the eyes and impaired vision. 

PAR. 5. The representations of respondent, set out above, that 
"6,000 eyesight specialists endorse it," that it is "advised by 6,000 eye
sight specialists," and that "a daily eye bath with Lavoptik will be a 
constant protection to your eyes from the inc~ssant strain that modern 
living places upon them." that "Lavoptik will bring eye strength," 
that Lavoptik "heals" are to the prejudice and injury of the public 
and of respondent's competitors. The practice, on the part of the 
respondent of using these representations has had, and has, the ca
pacity and tendency unfairly to divert to respondent the trade of 
competitors engaged in selling in interstate commerce preparations 
which are truthfully adYertised and represented and which are used 
for the same purposes for which the respondent recommends its 
product. Thereby substantial injury has been done, and is being done 
by respondent to competitors in commerce among and between the 
various States of the United States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Lavoptik Com
pany, Inc., are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com-
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merce within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create a. 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

MODIFIED ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the 
respondent, and the agreed stipulation of facts entered into between 
the respondent herein, Lavoptik Company, Inc., and W. T. Kelley, 
chief counsel for the Commission, which provides, among other 
things, that without further evidence or other intervening proceduret 
the Commission may issue and serve upon the respondent herein find
ings as to the facts and conclusion based thereon and an order dis
posing of the proceeding, and the Commission having made its 
findings as to the :facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Lavoptik Company, Inc., its 
officers, representatives and employees, in connection with the sale 
or offering for sale by it in interstate commerce or in the District of 
Columbia of a preparation now designated as Lavoptik or any other 
preparation of substantially similar ingredients or effect, whether 
designated by that name or some other name, forthwith cease and 
desist from : 

1. Representing, through any means whatsoever, that said prepara
tion is endorsed or recommended by any designated number of eye
sight specialists for any purpose, unless and until said preparation 
is in fact endorsed or recommended by said number of graduate 
doctors of medicine who specialize in the treatment of the eyes. 

2. Representing, directly or by inference, that said preparation 
restores strength to the eyesight; that the use of said preparation will 
be a constant protection to the eyes; that the said preparation is a 
cure or permanent remedy for or will heal any diseases of the eye. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon it of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which it shall have complied with this order. 
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IN THE MATTER OF 

GUS STEPHENS, TRADING AS TESTED SPECIALTIES 
COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. li OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3220. Oomplaint, .Aug. 28, 1931-Deciaion, .Apr. 21, 1938 

Wbere an individual engaged in sale and distribution of product "oN-THE-NOSE'' 
for dogs, cats, and other animals, in competition with others similarly en· 
gaged, and who do not misrepresent the efficacy of their products, nor 
their business status; in widely advertising same in periodicals of general 
circulation throughout the United States, and in printed folders, literature, 
circular letters and other advertising matter circulated among customers 
and prospective customers-

(a) Represented that said product, name of which it featured, was an effec
tive treatment or competent and adequate remedy or cure for distemper, 
coughs or colds, in dogs or other animals, and that it was effective in 
curing or preventing diseases or ailments from which they suffered, and 
constituted a vermifuge, facts being it was not effective in any respect 
for said last-named purpose or for other purposes for which offered, as 
above set forth, and was nothing more than a mild laxative which would 
not be effective even as such uuless given in dose larger than prescribed; 
and 

(b) Set forth on letterheads used by it "Originators and manufacturers of 
'ON-THE-NOSE'," facts being it did not maintain and never had maintained 
a laboratory or laboratories, either in Canada or the United States, where 
said preparation was made or compounded; 

With capacity and tendency to mislead and deceive a substantial portion of 
purchasing public into erroneous belief that said representations were true 
and that said preparation was efficacious as a remedy or cure, as herein
above represented, and into purchase of a substantial quantity of his said 
product on account of such belief, thus induced, and with result thnt 
trade thereby was unfairly diverted to him from others engaged in sale 
and distribution of products for same purposes, for which, substantially, 
that of said individual was advertised and sold, and who truthfully adver
tise their respective products and efficacy thereof: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 

Before Mr. lVilliam 0. Reeves, trial examiner. 
Mr. Floyd 0. Collins for the Commission. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission having reason to believe that Gus 
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Stephens, an individual, trading under the firm name and style of 
Tested Specialties Company, hereinafter referred to as respondent, 
has been and now is using unfair methods of competition in com
merce, as "commerce" is defined in said act, and it appearing to the 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respondent, Gus Stephens, is an individual trading 
under the firm name and style of Tested Specialties Company, with 
his offices and principal place of business located at 809 ·west Madi
son Street, Chicago, Ill. Respondent is now, and has been for sev
eral years last past engaged at said location in the selling and dis
tributing of a medicine or alleged remedy for use in the treatment 
of sick or ailing dogs, cats, foxes, and all fur bearing animals. Said 
medicine or alleged remedy is sold under the trade name of "On-the
Nose." Said medicine or alleged remedy is put up in containers and 
is to be applied by rubbing on the noses or lips of said animals. 
Respondent sells said product to individuals, pet shops, drug stores, 
and other stores. 

In the course and conduct of said business, respond~nt ships, or 
causes to be shipped or transported said product when so sold from 
said city of Chicago in the State of Illinois to said individuals, pet 
shops, drug stores, and other stores, many of whom are located in 
various States other than the State of Illinois. There is now, and 
has been during all of the times herein mentioned, a constant cur
rent of trade in said product so sold by said respondent in com
merce between and among the various States of the United States 
and in the District of Columbia. 

PAR. 2. In the course and conduct of said business, respondent is 
now, and has been during all of the times herein mentioned, engaged 
in substantial competition in said commerce with various corpora
tions, firms, and individuals selling or offering for sale, to the gen
eral public compounds, medicines, and remeuies useJ and sold for the 
same purposes as those of respondent's said product. Among the 
competitors of the respondent are many who do not make false and 
misleading representations in connection with the sale of their 
products. 

PAR. 3. In the course and conduct of the business as aforesaid, 
respondent, in soliciting the sale of and selling said product, has 
advertised and now advertises the same in newspapers, magazines, 
and other periodicals of interstate circulation and in pamphlets, on 
stationery and in printed testimonials and other printed matter sent 
through the United States mails, and on the labels attached to the 
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containers of said product. In and through the advertising media 
above described, respondent has made and is making expressly or by 
implication the following representations: 

That the use of "On-the-Nose" in the treatment of said animals 
is effective against distemper, is working miracles every day, saving 
thousands of dogs doomed by so-called incurable affiictions, cures 
coughs and colds, builds up resistance against infectious diseases, is 
a general conditioner and a preventative of diseases, is efficacious as 
a dewormer and that he maintains laboratories and factories where 
such medicine or alleged remedy is made in Canada and the Unit~d 
States. 

PAR. 4. The representations described and set forth in paragraph 
a above are false and misleading, in that the use of "On-the-Nose" 
when used as a medicine or remedy for said animals has no thera
peutic yalue or effect in cases of distemper, is not a tonic, powerful 
()I' otherwise, does not build resistance to disease, has not saved the 
lives of thousands or any number of dogs, is not a general conditioner 
and is not a preventative of disease in any of said animals, is not 
efficacious in the deworming of dogs or in the de·worming of other 
animnls, nor in the treatm"'nt of colds in dogs or other animals, and 
laboratories and factories for the purpose of preparing and manu
facturing the product "On-the-Nose" are not maintained in the 
United States or Canada by respondent. 

PAR. 5. Said statements and representations set forth in paragraph 
a so made by respondent have and have had, the tendency and capac
ity to induce members of the public and prospective purchasers to 
form the mistaken and erroneous belief that said statements and 
representations are true, and because of such erroneous belief, to pur
chase respondent's said product, thereby unfairly diverting substan
tial trade in said commerce to the respondent from his said com
petitors to their injury and to the injury of the public. 

PAR. G. The abnve alleged acts and practices are all to the prejudice 
of the public and respondent's competitors and constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 28, 1937, issued and 
served its complaint in this proceeding upon respondent, Gus 

160451m-39-VOL. 26-77 
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Stephens, trading under the firm name and style of Tested Special
ties Company, charging him with the use of unfair methods of com
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint, and the filing of respondent's answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Floyd 0. Collins, attorney for 
the Commission, and in opposition to the allegations of the complaint 
by Gus Stephens, respondent, before ·william R. Reeves, an examiner 
of the Commission theretofore duly designated by it; and said tes
timony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the. said complaint, the 
answer thereto, testimony and other evidence, brief in support of 
the complaint, the respondent having waived filing of a brief and 
having not requested oral argument ; and the Commission having 
duly considered the same, and being now fully advised in the prem
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there
from: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Gus Stephens is an individual trading m1uer the 
firm name and style of Tested Specialties Company, with his prin
cipal place o:f business located in the city of Chicago, State of Illinois. 

The respondent has been engaged for several years in the sale and 
distribution in commerce among and between the various States o:f 
the United States and in the District of Columbia of a product 
designated "On-the-Nose." Said product is sold and recommended 
by respondent as a treatment for clogs, cats, and other animals suf
fering from distemper, coughs, colds and various other diseases and 
ailments. Respondent causes said product when sold to be shipped 
from his place of business in Chicago, Ill., to the respective pur
chasers thereof located at various points in States of the United 
States other than the State of Illinois. Respondent's annual sales 
of said preparations "On-the-Nose" amount to several thousand dol
lars. Respondent maintains and has for several years last past 
maintained a course of trade in commerce among and between the 
various States of the United States and the District of Columbia in 
said product "On-the-Nose." 

PAR. 2. There are numerous other individuals, corporations, firms 
and partnerships engaged in selling and distributing in commerce 
among and between the various States of the United States and the 
District of Columbia other medicines and preparations which are sold 
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and recommended for dogs, cats and other animals suffering from 
distemper, coughs, colds and various other diseases and ailments, 
which individuals, corporations, firms and partnerships do not mis
represent the efficacy of the medicines and preparations sold by them, 
and do not misrepresent their business status. Respondent, Gus 
Stephens, is in active and substantial competition with these indi
viduals, corporations, firms and partnerships in the sale and distribu
tion of his product "On-the-Nose" in such commerce. 

PAR. 3. For the purpose of inducing the purchase of the product, 
"On-the-Nose," responclilnt has widely advertised said product in ad· 
vertisements inserted in magazines and other periodicals of general 
circulation throughout the United States. Respondent has also 
printed folders, literature, circular letters and other advertising matter 
and circulated same throughout the several States of the United 
States, to customers and prospective customers. 

In all of the ad,·ertisements and advertising material hereinabove 
mentioned, the respondent has caused the trade name, Tested Spe
cialties Company, and the name of the product, "On-the-Nose," to 
be prominently and conspicuously displayed with such statements as: 

In treating DISTElllPER, "ON-THE-NOSE" has a<:hi(•veu almost miraculous 
results. 

Bl.'fore you take YOUH DOG to auy show, auminister "ON-THE-NOSE" as a 
pr·ecaution ngainst Distl.'mper or other contagious animal diseases. 

A powerful tonic and conditioner. Builds resistance to uisease. "0~-THE

NOSE"' is working near miracles every day-saling thousands of dogs doomed 
by so-ealieu "incurable" atliictlons. 

Don't Tnke Chanees WITH DISTE~IPEn-on-The-No~e is mildly purgative. 
It is a good vermifuge. Administer ON-THE-NOSE at the first sign of a cold, 
sniffles, listlessness, watery eyes, lost appetite and similar disorders. 

"On-The-Nose" ls recommenued by veterinnrians, kennelmen and uog fanciers 
everywlwre as a quick-nctlng, valuable aid in fighting Distemper, as a general 
tonic, anu 11s a conditioner for building up resistance against the more serious 
animal afflictions. 

On the letterhead used by respondent the following statement 
appears: 

Originators and manufacturers of "ON-THE-NOSE" 

PAR. 4. The statements above set out together with many similar 
statements appearing in respondent's advertising and literature pur
port to be descripth'e of the preparation "On-the-Nose." Through 
the use of these statements and other similar statements, respondent 
represents: (I) that said preparation is an effective treatment and 
competent and adequate remedy and cure for distemper in dogs and 
other animals; (2) that said preparation is an effective treatment and 
competent and adequate remedy and cure for dogs, cats and other 



1184 FEDERAL TR.\DE COM:\IISSION DECISIONS 

Conclusion 26F.T.C. 

animals suffering witq coughs and colds; (3) that said product is 
efficacious as a curativ~ and preventive of diseases or ailments from 
which dogs and other animals suffer; ( 4) that said preparation is a 
vermifuge; ( 5) that respondent maintains laboratories where said 
preparation is manufactured or compounded. 

PAR. 5. In truth and in fact said preparation is not an effective 
treatment or competent and adequate remedy or cure for dogs, cats 
or any other animal suffering from distemper, coughs, colds or any 
other ailment or disease. Said preparation is not efficacious either 
as a curative or preventive of diseases or ailments from which dogs 
and othet· animals suffer. Said preparation is not a vermifuge and 
is not effective in any respect when used as a dewormer. Said prep
aration contains 15 percent metallic mercury, 3 percent Benzoin, and 
82 percent lard. Said preparation is nothing more than a mild laxa
tive and would not be effective as a laxative unless given in a dose 
larger than prescribed by respondent. Respondent does not maintain 
and never has maintained a laLoratory or laboratories either in 
Canada or the United States where said preparation is manufactured 
or compounded. 

PAR. 6. The various statements and misrepresentations made by 
respondent in describing the preparation "On-the-Nose" and the ef
fectiveness of said preparation when used had, and now have, a 
capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that said repre
sentations are true and that said preparation is efficacious as a remedy 
or cure for the ailments and diseases represented and into the pur
chase of a substantial quantity of respondent's product on account of 
such belief induced by the respondent's representations as above set 
out. As a result thereof, trade has been diverted unfairly to re
spondent from individuals, corporations, firms, and partnerships like
wise engaged in the business of selling and distributing their products 
which are prepared, compounded and sold for substantially the sarne 
purpose for which respondent's product is advertised and sold and 
who truthfully advertise their respective products and the efficacy 
thereof when used. 

CONCLUSION 

The aforesaid acts and practices of respondent are to the prejudice 
and injury of the public and of respondent's competitors, and con
stitute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before ·william R. 
Reeves, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto, and brief in support of the complaint (respondent hav
ing waived the filing of a brief and having not requested oral 
argument), and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, Gus Stephens, his representatives, 
agents, and employees in connection with the sale and offering for 
sale and. distribution in interstate commerce or in the District of 
Columbia of a preparation or compound now designated "On-the
Nose," or any other preparation. or compound composed of like or 
similar ingredients or possessing similar properties, whether sold. 
under that name or under any other name, do forthwith cease and 
desist from r!:'presenting directly or otherwise: 

1. That said preparation is an effective treatment or competent 
and adequate remedy or cure for distemper in dogs or other animals; 

2. That said preparation is an effective treatment or competent 
and adequate rem!:'dy or Cttre for coughs or colds in dogs or other 
animals; 

3. That said preparation is E:'ffi.cacious either as a curative or pre
ventative of diseases or ailments from which dogs or other animals 
suffer; 

4. That said preparation is a vermifuge; 
5. That respondent maintains a laboratory or laboratories either 

in Canada or the United States where said product is manufactured 
or compounded. 

It is further ordered, That respondent shall within 60 days after 
service upon him of this order file with the Commission a report 
in writing stating forthwith in detail the mann!:'r and form in 
which he has complied with this order. 
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IN THE MATTER OF 

COLONIAL MILLS, INC. 

COJIIPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3239. Complaint, Oct. 8, 1931-Deci.~ion, !Azlr. 22, 1.'188 

Where a corporation engaged in manufacture of silk, rayon, and other fabrics, 
and in sale thereof to garment manufacturers anrl other customers in the 
various States and in the District of Columbia-

Supplied to garment manufacturers, in connection with sale and delivery of 
certain of its products, labels and tags containing legend "this garment 
is made of BA.l'IN A:r.WROBA PURE DYE 'Vith Crown Rayon Yarn", and cloth 
labels carrying words "Amora Crepe Pure Dye of Celanese Yarn", and 
advertised its said products in newspapers and other periodicals having 
interstate circulation as "Satin Amorosa," notwithstanding fact products 
in question were not, as thus represented to such trade and pul>lic, com
posed of silk, product of the cocoon of the silk worm, but of materials 
other than silk ; 

With capacity and tendeney to mislead and deceive substantial portion of 
purchasing public, through use of such words as "Satin," "Pure Dye," and 
"Crepe," long and still associated in publlc mind with fabric made, through 
various weaYes, from cocoon of ~>ilk worm, commonly known and under
stood by public generally as silk, and, as such, long esteemed for preemi
nE-nt qualities of silk products, i. e., those made from cocoon of silk worm 
as above sE't forth, and to cause purclJase by them of aforesaid products as 
result or such erroneous belief, engendered as above set forth, and witll 
result that trade was thus diverted unfairly to said corporation and itS 
customet·s, from competitors and customers thereof who do not use such 
or similar misrepresentations in connection with sale of their rt'Spectiv(;> 
products in commerce among the various States: 

Held, That such acts and practices were to the injury and prejndiee of the 
public and competitors and constituted unfair methods of comr)etition. 

Mr. George lV. Williams for the Commission. 
Weil, Gotshal & Mange-Y, of New York City, for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, having reason to believe that Colonial Mills, Inc., 
a corporation, hereinafter referred to as respondent, has been and is 
using unfair methods of competition in commerce, a:> "commerce" is 
defined in said act, and it appearing to said Commission that a pro
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 
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PARAGRAPH 1. Respondent, Colonial Mills, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of business 
located at 469 Seventh Avenue in the city of New York, in said 
State. It is now, and for many years last past has been, engaged in 
the business of manufacturing silk, rayon, and other fabrics. It sells, 
and has sold and distributed, such goods to garment manufacturers 
and other customers located in the various States of the United States 
and in the District of Columbia. It causes, and during the time 
above mentioned has caused, its said goods, when sold, to be shipped 
from its place of business in New York City to the purchasers thereof 
located in the various States of the United States other than the State 
of New York. There is now, and has been at all times mentioned 
herein, a constant current of trade and commerce by said respondent 
in said goods, so sold by it, between and among the various States of 
the United States. Respondent is now, and at all times herein men
tioned has been, in substantial competition with other corporations 
and with persons, firms, and partnerships engaged in the sale and dis
tribution of silk, rayon, and other fabrics in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

PAR. 2. In the course and conduct of its business as described in 
paragraph 1 herein, respondent, in soliciting the sale of and selling 
certnin of its products to garment manufacturers, supplied its said 
customers with labels and tags which said customers did, and do, 
attach to the garments manufactured by them from said products. 
The said labels and tags bear the following language: 

This garment is made o:t' 
SATIN AMOROSA 

PURE DYE 
With Crown Rayon Yarn 

The words "Satin Amorosa Pure Dye" were, and are, printed in 
large, conspicuous, white letters on a dark, fanciful baekground, while 
the words "With Crown Rayon Yarn" were and are, printed below 
in much smaller and less conspicuous type. The said respondent also 
furnished its customers with cloth labels to be sewn, and which were 
sewn, by such customers to garments made by them from fabrics 
}mrchased from respondent. These doth labels carried the following 
words: 

Am ora 
Crepe 

Pure Dye 
of Celanese Yarn 
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In soliciting the sale of, and selling, said products, respondent 
caused, and now causes, advertising matter to be inserted in news
papers and other periodicals having an interstate circulation, wherein 
such products of respondents were, and are, described and referred 
to as "Satin Amorosa." 

The foregoing statements and representations made by the 
respondent, as in this paragraph set out, serve as representations to 
members of the purchasing public and to garment manufacturers 
that such products so advertised and offered for sale were, and are, 
silk products. The representations hereinabove set forth are, and 
were, grossly false and misleading in that said products so repre
sented, designated and referred to are not, and were not, composed 
of silk, the product of the cocoon of the silkworm, but are, and 
were, composed of materials other than silk. 

PAR. 3. The word "silk" for many years last past has had, and 
still has, in the mind of the garment manufacturers and consuming 
public generally a definite and specific meaning, to wit, the product 
of the cocoon of the silkworm. Silk products for many years have 
held, and still hold, great public esteem and confidence for their 
preeminent qualities. Silk fibre has long been woven into a variety 
of fabrics. A variety of distinctive terms has been applied to the 
fabrics resulting from different types of weaving of silk fibre. Dress 
goods and other items of wearing apparel designated, described and 
referred to as "satin," "pure dye" and "crepe" have been for a long 
time, and at the present time still are, associated in the public mind 
with the fabric made from the cocoon of the silkworm, commonly 
known and understood by the public generally as "silk." 

P.m. 4. There are among the competitors of respondent mentioned 
in paragraph 1 herein corporations, individuals, partnerships and 
firms engaged in the manufacture and sale of silk, rayon and other 
fabrics who do not misrepresent the kind of goods manufactured 
and offered for sale by them. 

PAR. 5. The use by respondent of the representations set forth! 
herein have had, and now have, the capacity and tendency to mis
lead and deceive a substantial portion of the purchasing public into 
the erroneous belief that such representations are, and were, true 
and to cause them to purchase said products as a result of sucl~\ 
erroneous beliefs engendered as above set forth. The use by 
respondent of the representations aforesaid has unfairly diverted1 
and does unfairly divert, trade in said commerce to the respondent 
from its said competitors, and thereby substantial injury is being, 
and has been done, by respondent to competition in commerce among 
and between the various States of the United States. 
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PAR. 6. The above alleged acts and practices of respondent, as 
hereinabove alleged, are all to the prejudice of the public and 
respondent's said competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 
.5 of an Act of Congress entitled, "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur
poses,~' approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND OnDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 8, 1937, issued, and sub
sequently served its complaint in this proceeding upon respondent, 
Colonial Mills, Inc., charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, and the filing of respondent's 
answer, the Commission by order entered herein, granted respond
ent's motion for permission to withdraw said answer, and to sub
stitute in lieu thereof an answer admitting all the material allegations 
of the complaint to be true, and waiving the taking of further evi
dence and all other intervening procedure, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this pro
ceeding regularly came on for final hearing before the Commission, 
on the said complaint and the substitute answer, and the Commission 
having duly considered the same, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Colonial Mills, Inc., is a corpora
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York with its principal office and place 
of business located at 469 Seventh Avenue, in the city of New York 
and State of New York. It is now, and for many years last past 
has been, engaged in the business of manufacturing silk, rayon, and 
other fabrics. It sells, and has sold and distributed, such fabrics 
to garment manufacturers and other customers located in the various 
States of the United States and in the District of Columbia. It 
causes, nnd during the time above mentioned has caused, its said 
fabrics, when sold, to be shipped from its place of business in New 
York to the purchasers thereof located in the various States of the 
United States other than the State of New York. There is now, 
and has been at all times mentioned herein, a course of trade and 
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commerce by said respondent in said fabrics, so sold by it, between 
and among the various States of the United States. Respondent is 
now, and at all times mentioned herein has been, in substantial com
petition with other corporations and with other persons, and firms 
and partnerships, engaged in the sale and distribution of silk, rayon, 
and other fabrics in commerce between and among the various States 
of the United States and in the District of Columbia. 

PAR. 2. Respondent, in selling and delivering certain of its prod
ucts to garment manufacturers, in the course and conduct of its 
business as described in paragraph 1 herein, has supplied its said 
customers with certain labels and tags which said customers attach 
to the garments manufactured by them from said products. The 
said labels and tags bear the following language: 

This garment is made of 
SATIN AMOROSA 

PURE DYE 
With Crown Rayon Yarn 

The words "Satin Amorosa" and "Pure Dye" were, and are, printed 
in large, conspicuous, white letters on a dark, fanciful background, 
while the words "\Vith Crown Rayon Yarn" were, and are, printed 
in much smaller type. The said respondent also furnished its cus
tomers with cloth labels to be sewn, and which were sewn, to gar
ments made by such customers from fabrics purchased from the 
respondent. These cloth labels carried the following words: 

Am ora 
Crepe 

Pure Dye 
of Celanese Yarn 

In soliciting the sale of, and selling, said products, respondent 
caused, and now causes, advertising matter to be inserted in news
papers and other periodicals having an interstate circulation, wherein 
such products of respondent were, and are, described and referred to 
as "Satin Amorosa." 

The foregoing statements and representations made by the re
spondent, as in this paragraph set out, serve as representations to 
members of the purchasing public and to garment manufacturers 
that such products so advertised and offered for sale are and were 
silk products. The representations hereinabove set forth are false 
and misleading in that said products so represented, designated and 
referred to are not, and were not, composed of silk, the product of the 
cocoon of the silkworm, but are, and were, composed of materials 
other than silk. 
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PAR. 3. The word "silk" for many years last past has had, and 
still has, in the minds of the garment manufacturers and consuming 
public generally a definite and specific meaning, to wit, the product 
of the cocoon of the silkworm. Silk products for many years have 
held, and still hold, great public esteem and confidence for their 
preeminent qualities. Silk fibre has long been woven into a variety 
of fabrics. A variety of distinctive terms has been applied to the 
fabrics resulting from different types of weaving of silk fibre. Dress 
goods and other items of wearing apparel designated, described and 
referred to as "satin," "pure dye," and "crepe" have been for a long 
time, and at the present time still are, associated in the public mind 
with the fabric made from the cocoon of the silkworm commonly 
known and understood by the public generally as "silk." 

PAR. 4. There are among the competitors of respondent mentioned 
in paragraph 1 herein, corporations, individuals, partnerships, 
and firms engaged in the manufacture and sale of rayon and 
other fabrics who do not misrepresent the kind of goods manufac
tured and offered for sale by them. 

PAR. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations are true, and to cause them 
to purchase said products as a result of such erroneous beliefs en
gendered as above set forth. Through respondent's use of the afore
said misrepresentations in the manner set forth, trade has been 
diverted unfairly to respondent and its customers from its com
petitors and their respective customers who do not use the same or 
similar misrepresentations in connection with the sale of their re
spective products in commerce betweeD and among the various 
States of the United States. 

CONCLUSION 

The aforesaid acts and practices of the respondent company, Colo
nial Mills, Inc., are to the injury and prejudice of the public and of 
respondent's competitors, and constitute unfair methods of competi
tion in commerce within the intent and meaning of the Federal Trade 
Conunission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answer filed 
herein on March 11, 1938, by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
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further evidence and all other intervening procedure, and the Com
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Colonial Mills, Inc., its officers, 
t·epresentatives, agents, and employees, in connection with the offer
ing for sale, sale and distribution of fabrics in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from: 

1. Using, assisting, or cooperating in the using of th;e words 
"satin," or "crepe" or any other words or combination of words of 
similar import or meaning to describe or designate any fabric or 
product which is not composed wholly of silk, the product of the 
cocoon of the silkworm unless, when said words "satin" or "crepe," 
or similar words or terms are used to denote the type of 'veave or 
construction of the fabric, there is used in immediate connection and 
conjunction therewith, in letters of equal size or conspicuousness, a 
word or words accurately naming or describing the fiber, material, or 
materials from which said fabric or product is actually made; and 
provided, that such disclosure of the fiber or material content thereof 
shall be made by accurately designating each constituent fiber or 
material thereof, in the order of its predominance by weight, begin
ning with the largest single constituent; 

2. Using, assisting, or cooperating in the using of the words "Pure 
Dye," or any other word or words of simi~ar import or meaning, to 
describe or designate fabrics or products which are not composed 
wholly of silk, the product of the cocoon of the silkworm. 

It is further ordered, That the respondent shall within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE l\IATTER OF 

UNIVERSAL HANDKERCHIEF MFG. COMPANY, INC. 

COMPLAI:ST, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Dor·T;et 3270. Complaint, Nov. 22, 19.17-Dccision, Apr. :1!2, Hi38 

Wb.-re n corporation engaged in sale and distribution of packaged handker
cltiefs to jobbers-

( a) Di>oplayed on letterheads, cartons, invoicE's, order blanks, and other printed 
mntt<'r circulated through the various states to customers and prospective 
cu:<tom<'rs, corporate or tra1\e nmne containing letters "l\Ifg.," and repre
;;entetl thereby that it was the manufacturer of the products sold by it, 
aud in eertain of saitl a!lvertising that it was the "largest manufacturer 
of }lacknged handker<·hiefs in the United States," and "World's largest 
maktrs of one quality handkerchiefs," with factories in certain New 
Jersey dties; 

Facts being it neither owned a factory nor operated nor controlled any fac
toriPs making handkerchiefs, but purchased cloth from various cotton 
textile factorilc's and dPJivered same to certain manufacturers, who made 
said doth into handkerchiefs in accordance with its spedtlcations as to 
spin11ing, r-utting, munbtr of stitches making htrn, and dampelling, and 
delivrretl finished IH'tidPs to it for packaging in its owu place of business 
and for resale as above set forth; and 

(b) Falsely represented that handkerchiefs sold by it were laundered before 
packaging for resale, or were "laundere!l soft" or "laundered soft finisll"; 

With capal'ity and tenden('y to mislead and deceive a substantial portion 
of purchasing public into erroneous belil'f that said representations were 
true and with result that substantial number of such public purchased 
considerable volume of its said articles as and for purchases made directly 
from the manufacturer thereof, preferred by substantial portion of who!~ 
sale UIHl retail buyers as offering, in their belief, closer prices, better 
quality, and othet· ndvantages not had by dealing through jobber, packager, 
sdling agPncy, middleman, or otherwise, and trade was unfairly diverted 
to it from compPtitors likewise engaged in sale and distribution of hand
kerchiefs, and who tt·uthfully adverti:>ed and represented nature and 
character of tbei r business : 

Ileld, That such acts and practices were all to the prejudi<'e and injury of the 
pnbli~ nnd competitors and constituted unfair nwtbods of competition. 

J1/r. Joseph C. Fehr for the Commission. 
Fot5ter.& Sorin, of New York City, for respondent. 

COliiPLAI1'JT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Uni-
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versal Handkerchief Mfg. Co., Inc., a corporation, hereinafter referred 
to as respondent, has been and now is using unfair methods of com
petition in commerce, as "commerce" is defined in said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof w-ould be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Universal Handkerchief Mfg. Co., Inc., 
is a corporation organized and existing by virtue of the laws of the 
State of New York, having its principal office and place of business 
located at 309 Fifth Avenue, in the city of New York, in the State of 
New York. Respondent is now, and has been for more than 1 year 
last past, engaged in the business of selling and distributing packaged 
handkerchiefs in commerce as herein set out. 

PAn. 2. Said respondent, being engaged in business as aforesaid, 
causes said handkerchiefs, when sold, to be transported from its 
office and principal place of business in the State of New York to the 
respective purchasers thereof located at various points in the States 
of the United States other than the State of New York. Respondent 
has at all times maintained a constant current of trade in said hand
kerchiefs, sold and distributed oy it in commerce between anJ among 
the various States of the United States and in the District of 
Columbia. 

PAn. 3. In the course and conduct of its business, as aforesaid, 
respondent is now, and has been for more than 1 year, in substantial 
competition with other corporations, and with firms, partnerships, 
and individuals likewise engaged in the business of selling anJ dis
tributing handkerchiefs in commerce among and between the various 
States of the United States and in the District of Columbia. 

PAR. 4. In the course of the operation of said business, and for the 
purpose of inducing the purchase of handkerchiefs sold by it, 
respondent now uses, and at all times herein referred to has used, its 
corporate name containing the letters ":Mfg." in soliciting the sale 
of and selling its said handkerchiefs. It has caused said corporate 
name containing the letters ".Mfg." to be prominently and conspic
uously displayed on its leCer-heads, display cartons, invoices, order 
blanks and other printed matter circulated throughout the various 
States of the United States to customers and prospective cn:-:~tomers. 
Certain of said adrertising matter also carried and now carries 
statements such as: 

Largest Manufacturers of Packaged Handkerchief8 in the United States 
World's Largest Makers of One Quality Handkerchiefs 

Factories, Passaic, N. J., Ellenville, N. Y. 
l\Iade and Guaranteed by Universal Handkerchief Mfg. Co., Inc., Makers 

of Handkerchiefs 
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and the containers of certain of respondent's said handkerchiefs bore 
and now bear the words "laundered soft" or "laundered soft finish." 

The statements hereinabove set out serve as representations on the 
part of respondent to customers, prospective customers, and to the 
public generally, that respondent is a manufacturer of handkerchiefs 
and operates factories at Passaic, N. J., and Ellenville, N. Y., and 
that its said handkerchiefs are laundered by respondent before 
packaging for resale. 

PAR. 5. Respondent did not and does not now make or manufac
ture its said handkerchiefs. It did not and does not now actually 
own and operate, or directly and absolutely control a plant or factory 
at Passaic, N. J., or Ellenville; N. Y., or elsewhere in which said 
handkerchiefs are malle or manufactured. Respondent sells, and fills 
its orders with, handkerchiefs made or manufactured by others and 
then purchased by it. Respondent's handkerchiefs are not laundered 
Lef01·e packaging so as to be properly represented as such. 

PAR. 6. A substantial portion of the wholesale and retail pur
chasers of handkerehiefs have expressed, and have, a preference for 
dealing direct with the manufacturer of handkerchiefs being pur
chased. Such purchasers believe that they secure closer prices, su
perior quality, and other advantages, in dealing direct with the 
manufacturer rather than a jobber, packager, selling agency, or 
middleman, or anyone else. 

PAR. 7. Many of the respondent's competitors who distribute and 
sell handkerchiefs do not manufacture the handkerchiefs sold by 
them and do not in any way represent that they are the manufac
turers thereof. 

PAn. 8. The false and misleading representations made by the re
spondent as set out in paragraph 4 hereof were and are calculated 
to, and had, and now have, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
<'l'roneous belief that said representations are true. As a consequence 
of such mistaken and erroneous beliefs, induced as aforesaid, a num
hC'r of the consuming public have purchased a substantial volume of 
the handkerchiefs sold by the respondent with the result that trade 
has been unfairly diverted to the respondent from its competi
tors likewise engaged in the business of selling and distributing 
handkerchiefs, who truthfully advertise and represent the nature 
nnd rhnrncter of their business. As a result thereof, substantial in
jury has been, and is now being, done by respondent to competition 
in commerce among and between the Yarious States of the United 
States and in the District of Columbia. 

PAR. 9. The nbove and foregoing acts, practices, and representa
tions of the respondent have been, Rnd are, all to the prejudice of the 
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public and respondent's competitors as aforesaid, and have been, aml 
are, unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 22, 1937, issued awl 
served its complaint in this proceeding upon respondent, Universal 
Handkerchief Mfg. Co., Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of said 
respondent's answer thereto, a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts, executed by 
the respondent and ,V. T. Kelley, chief counsel for the Federal Trad~ 
Commission, subject to the approval of the ·Commission, may be taken 
as the facts in this proceeding and in lieu of testimony in support of 
the charges stated in the complaint, or in opposition thereto; and 
that the Commission might proceed upon said statement of facts to 
make and issue its report stating its findings as to the facts (includi11g 
inferences which it might draw from the said stipulated facts) amt 
its conclusion based thereon and enter 'its order disposing of the pro
ceeding without the presentation of arguments or the filing of briefs. 
Thereafter, the proceeding came on for final hearing before the 
Commission on said complaint, answer, and stipulation, said stipula
tion having been approved and accepted, and the Commission havi11g 
duly considered the same and being fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Universal Handkerchief 1\Ifg. Co., Inc., 
a corporation, was organized in January 1936, under the laws of the 
State of New York. Its principal office and place of business is 
located at 309 Fifth Avenue, in the Borough of Manhattan, city, 
county and State of New York. The name of the respondent corpora• 
tion was changed to "Universal Handkerchief Co., Inc." by the filing 
of a certificate of change of name by the respondent in the office of 
the secretary of state of the State of New York, on the 24th day of 
January 1938. 

PAR. 2. Respondent has been for more than 1 year last past engaged 
in the business of selling and distributing packaged hanJkerehie£,;; in 
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interstate commerce. In the operation of its said bu::;iness, respondent 
causes said handkerchiefs, when sold, to be transported from its office 
and principal place of business in the State of New York to the re
spective purchasers thereof located at various pointR in the States 
of the United States other than the State of New York, and in the 
District of Columbia. Respondent has at all times maintained a 
course of trade in said handkerchiefs, sold and distributed by it in 
commerce between and among the various States of the United States, 
and in the District of Columbia. Hespondent does a substantial busi
ness in both interstate and intrastate commerce. Said handkerchiefs 
are sold by the respondent through its salesmen throughout the United 
States to jobbers and respondent makes no direct sales to retailers or 
ultimate purchasers. 

PAR. 3. In the course and conduct of its business, as aforesaid, 
respondent is now, and has been for more than 1 year, in substantial 
competition with other corporations, and with firms, partnerships, 
and individuals also engaged in the business of selling and distribut
ing handkerchiefs in commerce among and between the various States 
of the United States, and in the District of Columbia. 

PAR. 4. In the course of the operation of said business, respondent, 
until the change of its name, used in its corporate name the letters 
"Mfg." It has heretofore caused said corporate name containing the 
lPtters "Mfg." to be displayed on its letterheads, display cartons, in
voices, order blanks, and other printed matter circulated throughout 
the various States of the United States to customers and prospective 
customers. Certain of said adwrtising matter also carried and now 
carries statements such as: 

Largest Manufacturers of Packaged Hamlkerchiefs in the Vnited States 
World's Largest l\Iaker:; of One Quality Handkerchiefs 

Fnctorics, Passaic, N. J., Ellen'rille, N. Y. 
Made aml Guaranteed by Universnl Handkerchief l\Ifg. Co., Inc., Makers of 

Handkerchiefs. 

Certain of said containers and advertising matter also bore, and now 
benr, the words "laundered soft" or "laundered soft finish." 

The statements hereinabove set out serve as representations on the 
part of respondent to customers, prospective customers and to the 
public generally, that respondent is a manufacturer of handkerchiefs; 
that it operates factories at Passaic, N. J., and Ellenville, N. Y., or 
elsewhere; that it is the largest manufacturer of packaged handker
chiefs in the United States; that it is the world's largest maker of one 
quality handkerchiefs, and that the handkerchiefs sold by it are 
laundered before packaging for resale. 

1604~tm--39--VOL.26----78 
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PAR. 5. Respondent did not, and does not, own a factory, nor does 
it operate or control any factories producing or manufacturing hand
kerchiefs. Respondent purchases cotton cloth from various cotton 
textile factories, which cloth it then delivers to certain handkerchief 
manufacturers who manufacture said cloth into handkerchiefs accord
ing to specifications submitted by respondent as to splitting, cutting, 
the number of stitches making the hem, and dampening. The finished 
handkerchiefs thus delivered to the respondent by the manufacturers 
are then packaged by respondent in its own place of business, for 
resale and shipment to jobbers of dry goods, in various parts of the 
United States. 

PAR. G. A substantial portion of the wholesale and retail purchasers 
of handkerchiefs have expres!*'d, and have, a preference for dealing 
direct with the manufacturer of handkerchiefs being purchased. 
Such purchasers believe that they secure closer prices, superior qual
ity, and other advantages, in dealing direct with the manufacturer 
rather than a jobber, packager, selling agency, or middleman, or 
anyone else. 

PAR. 7. There are, among respondent's competitors, many vendors 
and distributors of packaged handkerchiefs who do not manufacture 
the handkerchiefs sold by them, and who do not in any way represent 
that they are the manufacturers thereof, and w·ho do not represent 
themselves to be the largest manufacturers of packaged handkerchiefs 
in the United States, and the world's largest makers of one quality 
handkerchiefs, and that their handkerchiefs are laundered before 
packaging. 

PAR. 8. The misleading and deceptive representations made by 
the respondent as set out herein had, and now have, the capacity 
and kndency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations 
are true. As a consequence of such mistaken and erroneous beliefs, 
induced as aforesaid, a substantial number of the public have pur
chased a considerable volume of the handkerchiefs sold by the 
respondent with the result that trade has been unfairly diverted to 
the respondent from its competitors also engaged in the business of 
selling and distributing handkerchiefs, who truthfully advertise 
a ud represent the nature and character of their business. 

OONCLUSIOY 

The aforesaid acts and practices of the respondent Universal 
Handkerchief Mfg. Co., Inc., are all to the prejudice a;d injury of 
the public and of respondent's competitors and constitute unfllir 
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methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, and the agreed stipulation of facts entered into between 
1he respon1lent herein, and '\V. T. Kelley, chief counsel for the Com
mission, which provides, among other things, that without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon the respondent herein findings as to the facts and 
eonclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Unh·ersal Handkerchief Mfg. 
Co., Inc., a corporation, its agents, representatives, and employees 
in connection with the sale or offering for sale of handkerchiefs 
in interstate commerce and in the District of Columbia, do forth
with cease and desist from: 

1. Representing, through the use of the letters ".Mfg." in its cor
porate or trade name, or through the use of any words or terms of 
similar import or meaning, or through any other means or device, 
or in any other manner, that said respondent is the manufacturer 
of the products sold by it, unless or until such time as said respondent 
actually owns, operates, or directly and absolutely controls a manu
facturing plant wherein said products are manufactured by it. 

2. Representing that the handkerchiefs sold and distributed by 
l'espondent are "laundered noft" or "laundered soft finish" until and 
lmless the handkerchiefs sold and distributed by respondent are in 
fact I a undered. 

It u further m·dered, That the said respondent shall, within 60 
days from the date of the service upon it of this order, file with this 
Commission a report in writing, setting forth the manner and form 
in which it has complied with this order. 
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IN THE l\IATTER Ol' 

NELLE K. WING, TRADING AS THE DEPEW CHEMICAL 
COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8350. Complaint, Mar • .q, 1938-Decision, Apr. 25, 1938 

Where an indi'l"idual engaged in distribution and sale of certain preparatious 
for the eye, under designation "Sano-See .A" and "Sano-See B," or "Doc
tor DePew's Famous Eye Prescription"; in advertising same in new;;papers, 
periodicals, and trade journals of genernl circulation throughout the Uuitetl 
States, and through printed matter, advertising folders, letters, and litera
ture circulated to customers and pro>'pPctiYe customers throughout the 
several States-

(a) Represented that ~;;aid pre}mrations would ttreserve or improve eye~<ight 

and keep the eyes in a <:leun or healthy condition, and thnt they might be 
safely used by everyone, through such statements as "• • • promotes 
the circulation of the blood," "* • • an eye treatment and should not 
be compared with eye washes," "* • • occasional use • • • will 
keep the eyes in a clean, healthy condition," et<'., "Every member of the 
family may safely use," etc., "The best !mown home treatment fot· almost 
all eye complaints"; and 

(b) Represented that said preparations were remedies or competent and effec
tive treatments for or would cure or promote the cure of ulcer of the cornea, 
trachoma, dimmed vision, spots before the eyes, and a number of others; 

Facts being that the two products invoh·ed, long known to science in the treat
ment of mild cases of inflammation of the eye, when not caused by or 
associated with any sy&temic or diseased condition, would not imp1·ove or 
preserve eyesight and were not beneficial in treatment of all or any of the 
diseases, ailments, afflictions, and conditions named, but might actuallY 
aggravate same and cause permanent injury, and through their tendencY 
to improve, temporarily, inflamed appearance without actually affecting 
causes thereof, bring about dangerous delay in the prompt commltation of 
an oculist for treatment of a serious disease; 

With tendency and capacity to mislead substantial portion of purchasing public 
Into erroneous belief that said representations were true, and that said 
products would in truth accomplbh results claimed, and with effect of 
thereby inducing a number of the purchasing public to buy substantial 
volume of said products, and of unfairly dherting trade from comp(•titors, 
many of whom manufacture, distribute, and sell various products designrd, 
intended, and sold to cure, relieve, or treat various dh;eases, ailments, etc., 
of the human eye, as hereinabove set forth, and who !lo not in nny waY 
misrepresent the quality or character of their respective products or· Uwir 
effectiveness when used: 

Held, That such acts and practices were to the pr£>jndice and injury of tbe 
public and competitors and constituted unfair nwthod, of competltiou-

Mr. Gerard A. Ru.ult for the Conunis:;ion. 
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Col\IPLAINT 

Pursu:mt to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its po,vers and duties, and for other purposes,'' 
the Federal Trade Commission having reason to believe that Nelle 
K. ·wing, trading and doing business as The DePew Chemical Com
pany, hereinafter referred to as respondent, has been and is using 
unfair methods of competition in commerce, as "commerce" is defined 
in said act of Congress, and it appearing to said Commission that 
a proceeding by it in respect thereto would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH 1. Uespondent, Nelle K. 'Ving, is an individual doing 
business under the trade name of The DePew Chemical Company. 
Uespondent's principal place of business is located at 2417 Linwood 
Boulevard, Kansas City, Mo. Respondent is now, and has been for 
several years last past, engaged in the business of distributing and 
selling in commerce, as herein later set out, certain medical products 
designated as "Sano-See A" and "Sano-See B," or "Dr. DePew's 
Famous Eye Prescription." 

PAR. 2. Said respondent being engaged in business as aforesaid 
~auses said medical products when sold to be transported from her 
office and principal place of business in the State of Missouri to pur
chasers thereof located at various points in States of the United 
States other than the State of Missouri and in the District of Colum
bia. There is now and has been at all times mentioned herein a 
course of trade in commerce in said products so prepared, distributed, 
and sold by the respondent between and among the various States 
of the United States and in the District of Columbia. 

PAR. 3. In the course and conduct of her said business, the respond
ent is now, and has been, in substantial competition with other indi
viduals and with corporations and firms likewise engaged in the 
business of manufacturing, distributing, and selling eye medicines 
and eye washes or other similar products in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

P.&R. 4. In the course of the operation of said business and for the 
purpose of inducing individuals, firms, and corporations to purchase 
said medicinal products, respondent has caused advertising to be in
~erted in newspapers, periodicals, and trade journals of general cir
eulation throughout the United States; has printed and circulated to 
customers and prosprctive customers throughout the several States, 
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through the use of the United States mails and otherwise, adver
tising folders, letters and literature. In all said advertisements and 
advertising literature the respondent has made such statements as 
the following : 

Sano-See promotes the circulation of the blood. It helps scavengers carry 
away the destroyed cells and other foreign matter; it helps the builders repair 
the structure; it brings the warriors into action to ward off or drive out 
disease. 

If you suffer from dim or blurred vision, granulated or inflamed lids, spots, 
scums, smarting, burning, or watering-just your name and address will bring 
you, all charges prepaid, a $1.00 treatment of Dr. DePew's Famous Eye Prescrip· 
tion. No matter how long you have suffered • • • try this treatment with
out risk. 

Your eye sight, It's preservation and improvement through the use of Sauo
See. 

Sano-See is au eye treatment and should not be compared with eye 
washes • • • 

The occasional use of Sano-See will keep the eyes in a clean, healthy condi· 
tion and help them to retain their natural strength and sparkle. 

Every member of the family may safely use Sano-See. The best known home 
treatment for almost all eye complaints. 

It simply assists nature by stimulation of the blood supply and by its sooth
ing, healing and eliminating properties of overcoming the conditions that are 
the cause of so large a proportion of eye troubles • • • It helps overcome 
these conditions and to eliminate from the eye the conditions that cause them. 

All of said statements, together with many similar statements, 
appearing in respondent's advertising literature purport to be de
scriptive of respondent's products and their effectiveness in treating 
or curing many of the diseases, ailments, aftlictions, and conditions 
of the human eye. In all of her advertising literature respondent 
represents, through statements and representations hereinabove set 
out and other statements of similar import, nature, and effect that her 
various products, to wit: Sano-See A and Sano-See B, or Dr. 
DePew's Famous Eye Prescription, will prevent ancl cure:, or are 
beneficial in the treatment of many of the diseases, ailments, aftlic
tions, and conditions which may be present or exist in the human eye. 

Respondent further advertises that her products above referred to 
will preserve and improve eyesight; that the use of Sano-See will 
keep the eyes in a clean, healthy condition, and help them retain their 
natural strength and sparkle. 

Among the diseases, ailments, afllictions, and conditions named by 
the respondent in said acl,·ertising literature as diseases, ailments, 
afllictions, and conditions which the use of said above-named products 
will prevent ancl cure, or are beneficial in the treatment of, are the 
following: Ulcer of the cornea, iritis, ptergium, pterygium, inter
stitial keratitis, trachoma, dimmed or blurred vision, granulated eye-
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]ids, spots before the eyes, and smarting, burning, or watering of 
the eyes. 

PAR. 5. The representations made by respondent with respect to 
the nature and effect of her products when used are grossly exag
gerated, false, misleading, and untrue. In truth and in fact, the use 
of respondent's products will not improve or preserve eyesight, nor 
are they beneficial in the treatment of all or any, of the diseases, 
ailments, afllictions, and conditions hereinabove named. On the con
trary, these products may actually aggravate some of the diseases 
hereinbefore named, and cause permanent injury to the eyes. In 
addition, these products may have a tendency to improve temporarily 
an inflamed appearance of the eye without actually affecting the 
causes of said inflammation and thus cause dangerous delay in the 
proper consultation of an oculist for the treatment of a serious 
disease. Doth of respondent's products are simple remedies, long 
known to science in the treatment of mild cases of inflammation of 
the eyelids. Sano-See A is a solution of zine sulphate in water, 
and Sano-See B is a solution in water of boric acid, adrenalin solution, 
and glycerine. 

PAR. 6. There are among respondent's competitors many who 
manufacture, distribute, and sell various products designed, intended, 
and sold for the use of curing, relieving, or treating the various 
diseases, ailments, afflictions, and conditions of the human eye here
inbefore named and who do not in any way misrepresent the quality 
or character of their respective products or their effectiveness when 
used. 

PAR. 7. Each and all of the false and misleading statements and 
representations made by the respondent in designating or describing 
her products and the effectiveness of said products for curing, treat
ing, or relieving the diseases, ailments, affiictions, and conditions of 
the human eye hereinabove named, in offering for sale and selling 
her products were and are calculated to, and have, a tendency and 
capacity to mislead a substantial portion of the purchasing public 
into the erroneous belief that said representations are true and that 
!'laid products will in truth accomplish the results claimed. Further, 
as a direct consequence of the mistaken and erroneous beliefs, induced 
by the acts and representations of the respondent as hereinabove 
detailed, a number of the purchasing public has purchased a sub
stantial volume of the respondent's products with the result that 
trade has been unfairly diverted to the respondent from competitors 
referred to in paragraph 6 hereof. As a result thereof injury has 
been done and is now being done by respondent to competition in 
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commerce among and between the various States of the Unitecl States 
ancl in the District of Columbia. 

PAR. 8. The above and foregoing acts, practices, and representa
tions of the respondent have been and are l:o the prejudice of the 
public and respondent's competitors as aforesaid and constitute un
fair methods of competition within the meaning and intent of Section 
5 of an Act of Congress approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 4th day of March 1938, issued 
and served its complaint in this proceeding upon respondent, Nelle K. 
Wing, trading as The DePew Chemical Company, charging her with 
the use of unfair methods of competition in conunerce in violation 
of the provisions of said act. On April 1, 1938, the respondent filed 
her answer, in which answer she aclmitted all the material allegations 
of the complaint to be true and stated that she waived hearing on 
the charges set forth in the said complaint and that without further 
evidence or other intervening procedure, the Commission might issue 
and serve upon her findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in the 
complaint. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint and the answer 
thereto, and the Commission having duly considered the matter, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public, and makes this its findings as to the facts 
nnd its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Nelle K. 'Ving, is an individual doing 
business under the trade name of The DePew Chemical Company. 
Respondent's principal place of business is located at 2417 Linwood 
Boulevard, Kansas City, Mo. Respondent has been, for several years 
last past, engaged in the business of distributing and selling in com
merce, as herein later set out, certain medical products designated as 
"Sana-See A" and "Sana-See B," or "Dr. DePew's Famous Eye 
Prescription." 

PAR. 2. Said respondent bein~ engaged in business as aforesaid 
causes said medical products when sold to be transported from her 
office and principal place of business in the State of Missouri to pur
chasers thereof located at various points in States of the United States 
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other than the State of Missouri and in the District of Columbia. 
There has been at all times mentioned herein a course of trade in 
commerce in said products so prepared, distributed and sold by the 
respondent between and among the various States o£ the United States 
and in the District o£ Columbia. 

PAR. 3. In the course and conduct of her said business, the respond
ent has been in substantial competition with other individuals and 
with corporations and firms likewise engaged in tlw business of manu
facturing, distributing and selling eye medicines and eye ,..-ashes or 
other similar products in commerce among and between the vurious 
States of the United States and in the District of Columbia. 

PAR. 4. In the course of the operation of said business and for the 
purpose of inducing individuals, firms, and corporations to purchase 
said medicinal products, respondent has caused advertising to be 
inserted in newspapers, periodicals, and trade journals of general cir
culation throughout the United States; has printed and circulated to 
customers aud prospective customers throughout the several States, 
through the use of the United States mails and otherwise, adYertising 
folders, letters, and literature. In all said advertisements and adver
tising literature the respondent has made such statements as the 
following: 

Sano-See promotes the circulation of the blood. It helps scavengers carry 
away the destt·oyed cells and other foreign matter; it helps the builders repai'l" 
the structure; it brings the warriors into action to ward off or drive out disease. 

If you suffer from dim or blurrffi vision, granulated or Inflamed lids, spots, 
scums, smarting, burning or watering-just your name and address will bring 
you, all charges prepaid, a $1.00 treatment of Dr. DePew's Famous Eye Prescrip
tion. No matter how long you have suffered • • • try this treatment 
without risk. 

Your eye sight, It's preservation and improvement through the use of Sano-See. 
Sauo-See Is an eye treatment and should not be compared with eye 

washes • • • 
The occasional use of Sano-See will keep the eyes in a clean, healthy condition 

and help them to retain their natural strength and sparkle. 
Every member of the family may safely use Sano-See. The best known 

home treatment for almost all eye complaints. 
It simply assists nature by stimulation of the blood supply and by its sooth

ing, healing and eliminating properties of overcoming the conditions that are 
the cause of so laJ·ge a proportion of eye troubles • • • It helps overcome 
these conditions and to eliminate from the eye the eonditions thnt eause them. 

All of said statements, together with many similar statements, 
appearing in respondent's advertising literature purport to be 
descriptive of respondent's products and their effectiveness in treat
ing or curing many of the diseases, ailments, affiictions, and condi
tions of the human eye. In all of her adnrtising literature 
respondent represents, through statements and representations here-
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inabove set out and other statements of similar import, nature, and 
effect that her various products, to wit, Sano-See A and Sano-See B, 
or Dr. DePew's Famous Eye Prescription, will prevent and cure, or 
are beneficial in the treatment of many of the diseases, ailments, 
afllictions, and conditions which may be present or exist in the human 
eye. 

Respondent further advertises that her products above referred to 
will preserve and improve eyesight; that the use of Sa,no-See will 
keep the eyes in a clean, healthy condition, and help them retain 
their natural strength and sparkle. 

Among the diseases, ailments, affiictions, and conditions named by 
the respondent in said advertising literature as diseases, ailments, 
affiictions, and conditions which the use of said above named prod
ucts will prevent and cure, or are beneficial in the treatment of, are 
the following: Ulcer of the cornea, iritis, ptergium, pterygium, 
interstitial keratitis, trachoma, dimmed or blurred vision, granulated 
eyelids, spots before the eyes, and smarting, burning, or watering of 
the eyes. 

PAR. 5. The representations made by respondent with respect to 
the nature and effect of her products when used are grossly exag
gerated, false, misleading, and untrue. In truth and in fact, the use 
of respondent's products will not improve or preserve eyesight, nor 
are they beneficial in the treatment of all or any, of the diseases, ail
ments, affiictions, and conditions hereinabove named. On the 
contrary, these products may actually aggravate some of the diseases 
hereinabove named, and cause permanent injury to the eyes. In 
addition, these products may have a tendency to improve temporarily 
an inflamed appearance of the eye without actually affecting the 
causes of said inflammation and thus cause dangerous delay in the 
proper consultation of an oculist for the treatment of a serious 
disease. Both of respondent's products are simple remedies, long 
known to science in the treatment of mild cases of inflammation of 
the eye, when such inflammation is not caused by or associated with 
any systemic or diseased condition. Sano-See A is a solution of 
Zinc Sulphate in water, and Sano-See B is a solution in water of 
Boric Acid, Adrenalin solution, and Glycerine. 

PAR. 6. There are among respondent's competitors many who 
manufacture, distribute, and sell various products designed, intended, 
und sold for the use of curing, relieving, or treating the various 
diseases, ailments, afflictions, and conditions of the human eye here
inbefore named and who do not in any way misrepresent the quality 
or character of their respective products or their effectiveness when 
used. 
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PAR. 7. Each and all of the false and misleading statements and 
representations made by the respondent in designating or describing 
her products and the effectiveness of said products for curing, treat
ing, or relieving the diseases, ailments, afflictions, and conditions of 
the human eye hereinabove named, in offering for sale and selling her 
products were and are calculated to, and have, a tendency and capac
ity to mislead a substantial portion of the purchasing public into the 
erroneous belief that said representations are true and that said prod
ucts will in truth accomplish the results claimed. Further, as a 
direct consequence of the mistaken and erroneous beliefs, induced by 
the acts and representations of the respondent as hereinabove 
detailed, a number of the purchasing public has purchased a sub-
8tantial volume of the respondent's products with the result that 
trade has been unfairly diverted to the respondent from competitors 
referred to in paragraph 6 hereof. 

CONCLUSION 

The aforesaid acts and practices of the respondent Nelle K. Wing, 
trading as The DePew Chemical Company, are to the prejudice and 
injury of the public and of respondent's competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

ORDER TO CE..\SE -~ND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer o£ 
respondent, in which answer respondent admits all the material alle
gations of the complaint to be true, and states that she waives hear
ing on the charges set forth in said complaint and that, without fur
ther evidence or other intervening procedure, the Commission may 
issue and serve upon her findings as to the facts and conclusion and 
an order to cease and desist from the violations of law charged in the 
complaint, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It i8 ordered, That the respondent, Nelle K. Wing, an individual, 
trading as The DePew Chemical Company, or trading under any 
other name, her representatives, agents, and employees, directly or 
through any corpomte or other tlevi<'e, in connection with the offer
ing for sale, sale and distribution of a preparation for use in the 
f·yPs, now designated as "Sano-See A," "Sano-See ll," or "Doctor 
DePew's Famous Eye Prescription," or any other preparation con
taining substantially similar ingredients or possessing substantially 
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similar properties, whether sold under these names or any othet• 
names in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing, directly or by inference: 

1. That said preparations will preserve or improve eyesight; that 
said preparations will keep the eyes in a clean or healthy condition; 
that said preparations may be safely used by everyone. 

2. That said preparations are remedies or competent and effective 
treatments for or will cure or promote the cure of ulcer of the cornea, 
iritis, ptergium, pterygium, interstital keratitis, trachoma, dimmed 
or blurred vision, granulated eyelids, spots before the eyes, and smart
ing, burning, watering of the eyes, or any other disease of the eye, 
except that respondent is not hereby prohibited from representing 
that these preparations may be used to temporarily relieve mild in
flammation of the eye when such inflammation is not caused by or 
associated with any systemic or diseased condition. 

It i8 further ordered, That the respondent shall, within 30 days 
after service upon her of this order, file with the Commission a re
port in writing, setting forth in detail the manner and form in which 
she has complied with this order. 
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IN THE l\IATIER OF 

UALPH C. CURTISS, ALIAS C. A. DAVIS, TRADING AS 
CHEMICAL PRODUCTS, 1\INFRS., AND MORIUS E. NE"W-
1\IAN, TRADING AS AUTO;\IOTIVE TEST LABORA
TORIES OF AMERICA. 

CO:\!PLAI~T. FINDINGS, AND ORDJ-.:R IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Doclcet 3329. Complaint, Feb. 9, 1938-Decision, Apr. 28, 1938 

Where an indiYidual eugaged in the manufacture, sale, and distribution of two 
dtemical automotive compounds, under designations "Hytense" and 
"IIypower," purportedly as gasoline power intensifier and saver, and as 
motor compression seal; in soliciting sale of said products through pam
phlets and advertisements in newspapers and periodicals, and through 
descriptiYe circulars-

(a) Represented that said "Hyten:o;e" was a gasoline saYer and tltat it reduced 
motor knock, increased combustion and mileage, removed and prevented 
cnrbon, and lubricllted the upper eylinders, and did not contain anything 
harmfnl to tlte motor, and would not form sediment, and included in 
advertising thereof facsimile of a so-called "Certifieate of l\Ierit" covering 
product In question, and set forth possible earnings of agents in sale thereof 
as "up to 400 percent profit"; and 

(b) Represented that said "Hypower" saved or rebuilt the motor, lasted 5,000 
to 10,000 miles, sealed the rings, increased compression, reduced oil pump
ing, and saved oil and gasoline and rebuilt worn or scored cylinder walls 
nnd pistons, and reduced friction and wear, and likewise referred, in sup
port of said representations, to said so-called "Certificate of Mt'rit"; 

Facts being claims for nforesaid respective products were false in that they did 
not accomplish said various results, and possible earnings of agents as 
above set forth were fictitious and greatly exnggerated; and 

Where an individual engaged, under trade-name Automotive Test Laboratories 
of America, in business of preparing, printing, and selling so-called "Cer
tificates ot 1\lerit" and "Seals of Approval" to manufaeturers of various 
products for their use in advertising same in interstate commerce, and in 
representing to said manufacturers generally that aforesaid "Laboratories" 
constituted a nationnlly recognizPd institution engaged in testing various 
products submitted to it by its customers; in pursuance of a conspiracy, 
enterpd into with said vendor of such "Hytense" and "HypoWP\"" products--

(c) PrPpared and issued to said vendor so-called "Certificates of 1\Ierit" and 
"Seals of Approval" covering his aforesaid products, and setting forth, in 
substance and broadly, the gist of the elnims made therefor by him and 
that said products had been tested in such laboratories; 

Facts being giver of said certificates or seals of approval did 110t operate a 
laboratory for purpose of making tests of manufactured articles, and did 
not and had not made such tests, and said certificates were fal~e and mis
leading in all esspntial re~pects, in that they were not result of scientific, 
independent, and impartial tests by eompetent per~ons, but wPre prepared 
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from false and mi.,.leading information furnished by aforesaid vendor of 
products in question to giver of said certificates for purpose of aiding said 
vendor in falsely and misleadingly advertising and promoting sale of said 
products, with full knowledge on the part of said vendor, in applying for. 
receiving, and using the same, tlJat said supplier of such certificates did not 
make independent, impartial, and scientific tests of products in question ; 

With tendency and capacity to mislead and deceive a substantial portion of 
purchasing public into erroneous belief that all said statements and repre
sentations were true, and with result that a substantial number of purchas
ing public, as direct consequence of such erroneous and mistaken beliefs, 
induced by said acts and representations, bought said products, and trade 
was unfairly diverted to said vendor from competitors engaged in distribu
tion or sale of products designed for similar usage, and who truthfully 
advertised properti«:>s and effects of their respective products and results 
that might be expt>cted to be obtained from purchase or use thereof; to the 
substantial Injury of competition in commerce among the vari.ous States 
and in the District of Columbia: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 

Mr. Merle P. Lyon for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Ralph C. 
Curtiss, alias C. A. Davis, individually and as sole trader under the 
~;:tyle and name of Chemical Products, :hlnfrs., and Morris E. Newman, 
individually and as sole trader tmcler the style and name of Automotive 
Test Laboratories of America, hereinafter sometimes referred to as 
respondents Curtiss and Newman, respectively, have been, and are, 
using unfair methods of competition in commerce, as "commerce" is 
defined in said act, and it appearing to the said Commission that a 
proceeding by it in respect thereof would be in the public interPst, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

PARAGRAPH 1. The respondent, Ralph C. Curtiss, alias C. A. Dttvis, 
is an individual trading under the style and name of Chemical Prod
ucts, Mnfrs., having his office and principal place of business at 1126 
North Clark Street, Chicago, Ill. The respondent, Morris E. New
man, is an individual trading under the style and name of Automo
tive Test Laboratories of America, having his office and principal 
place of business at 2024 South 'Vabash A venue, Chicago, Ill. 

PAR, 2. Respondent Ralph C. Curtiss, alias C. A. Davis, sole 
trader under the style and name of Chemical Products, M:nfrs., for 
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more than 2 years last past has been engaged in the manufacture, 
sale, and distribution in commerce between and among the various 
States of the United States and the District of Columbia of certain 
chemical automotive compounds, one designated as "Hytense," and 
represented as a gasoline power intensifier and saver, and a second 
called "Hypower" and represented as a motor compression seal. 

Said respondent causes said products, when sold, to be shipped and 
transported in interstate commerce from his place of business in the 
State of Illinois, to purchasers thereof located at various points in 
States of the United Stt\tes other than the State of Illinois. Re
spondent has at all times named herein maintained a course of trade 
and commerce in said products, "Hytense" and "Hypower," between 
and among the various States of the United States and the District 
of Columbia. 

PAn. 3. Respondent Curtiss, in the course and conduct of his said 
business, has been, for more than 2 years last past, and is now, en
gaged in competition with other individuals, corporations, firms, and 
partnerships engaged in the manufacture, sale, and distribution of 
similar products in commerce among and between the various States 
of the United States and in the District of Columbia. 

PAR. 4. In the course and conduct of his said business, as here
inabove described, respondent Curtiss in soliciting the sale of, and 
in selling his products, "Hytense" and "Hypower," by pamphlets, 
advertisements inserted in newspapers, periodicals, and magazines, 
descriptive circulars, and otherwise, has made, and is now making, 
extravagant, deceptive, misleading, and false statements and repre
sentations regarding the value, efficacy and effect of his said products 
and the results that are achieved by using them. Among such state
ments used by said respondent in the advertising of his product 
"Hytense" in periodicals and magazines are the following: 

MYSTERIOUS NEW CHE:'IIICAL INCREASES li!ILEAGE 

Approved by Automobile Test Labs. Tests show this secret combination of 
high gasoline intensifying, carbon removing, and lubricating chemicals increases 
auto mileage tremendously-makes high powered quick starting non-earbon 
fuel. Guaranteed trial offer. 500% profit. Write today. 

CHEMICAL PRODUC'I'S 1\IFG., 1126 N. Clark, Chicago 

In circulars, pamphlets, and other advertising matter sent to pros
pective agents and purchasers, respondent Curtiss expands and par
ticularizes the said claims made in his periodical advertising, stating 
in effect that "Ilytense" is a gasoline saver, will reduce motor knock 
and gasoline consumption, increase combustion and mileage, rl'moves 
and prevents carbon formation, lubricates upper cylinders, and is 
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guaranteed not to contain anything harmful to motors, and that it 
will not form sediment. There is included in said circulars, 
pamphlets and other advertising matter a facsimile of a so-called 
"Certificate of Merit" issued by said respondent Newman, trading 
under the name and style of Automotive Test Laboratories of Amer· 
ica which is set :forth with more particularity in paragraph 8 herein. 

PAR. 5. In truth and in :fact the 'representations of said respond· 
ent Curtiss, and each of them, and said respondent's advertisements 
and representations in pamphlets, circulars, newspapers, magazines, 
and other advertising matter, concerning the product "Hytense," as 
set :forth in paragraph 4 hereof, are extravagant, misleading and 
:false in the :following respects: 

Said product "Hytense" will not increase power or mileage; does 
not remove or prevent the formation of carbon; doPs not produce 
an antiknock gasoline; does produce and leave a sediment, and by 
the production of sulphuric acid may injure the engine. Further, 
the claims of possible earnings of agents, "500 percent profit," are 
:fictitious and greatly exaggerated. 

PAR. 6. In the course and conduct of his said business, as here· 
inabove described, sai(l respondent Curtiss in soliciting the sale of 
and in selling his said product "Hypower," a vermiculite composition 
made up in a tablet :form intended for plncement in the cylinders 
through the spark plug openings, makes the following representations 
in the label on said product: 

IIYPOWER-SA VE THE SURFACE-SAVE THE l\IOTOR 
LASTS 10,000 MILES 

Increases compression. 
Seals the rings, reduces oil pumping, sa,·es oil nnd gasoline. 
Rebuilds worn or scored cylinder walls and pistous. 
Stops piston slaps. 
Increases power. 
Heduces friction and wear. 

In advertisements in various specialty salesmen magazines and in 
circulars distributed to agents and prospective purchasers, represen· 
tations are made by said respondent Curtiss as follows: 

Hypower-It Rebuilds Your Motor While you Drive. 
One Treatment Lasts 5,000 to 10,000 miles. Strange new sensational 

product offers you up to 400% profit. 

A list of 10 claimed benefits to be deriwd from the use of "Hypower" 
is set out in said advertisements covering the said claims made on the 
label described herein, and also that the product contains nothing to 
harm the motor. All said advertisements feature and emphasize 11 

·'Certificate of l\Ierif' issued by the said respondent Newman trading' 
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under the style and name of Automotive Test Laboratories, in ap
proval of claims made for the product, as set forth with more 
particularity in paragraph 8 herein. 

PAR. 7. In truth and in fact the representations of said respondent 
Curtiss in pamphlets, circulars, newspapers, magazines and other 
advertising matter, and each of them, as set forth in paragraph 6 
hereof, concerning the product "Hypower," are extravagant, false, 
and misleading in the following respects: 

Said product "Hypower" will not save the motor or rebuild the 
motor. It will not last 5,000 to 10,000 miles. It does not increase 
compression, seal the rings, reduce oil pumping, or save oil and 
gasoline. It does not rebuild worn or scored cylinder walls and 
pistons or stop piston slaps. It does not increase power or reduce 
friction and wear. The claims of possible earnings of agents-"up to 
400 percent profit," are greatly exaggerated. 

PAR. 8. Said respondent Morris E. Newman, trading under the style 
and name of Automotive Test Laboratories of Amerjca, is now and 
for more than 2 years last past has been, engaged in the business of 
preparing, printing and selling so-called "Certificates of Merit" and 
"Seals of Approval" to manufacturers of various products to be 
used by said manufacturers in advertising their products sold in inter
state commerce. 

Respondent causes his said "Certificates of Merit" and "Seals of 
Approval," when sold, to be transported from his place of business in 
the State of Illinois to the purchasers thereof located in the various 
States of the United States other than the State of Illinois. 

In the course and conduct of his said business said respondent New
man represents to said manufacturers generally that the said Automo
tive Test Laboratories of America is a nationally recognized institu
tion engaged in the business of testing varioul> manufactured products 
submitted to it by its customers when in truth and in fa~t said respond
ent does not operate a laboratory for the purpose of making tests of 
manufactured articles nor does he make such tests. 

PAR. 9. Said respondent Curtiss and said respondent Newman have 
entered into a combination and conspiracy with each other to falsely 
and misleadingly advertise and misrepresent the said products "Hy
tense" and "Hypower" manufactured and sold by the said respondent 
Curtiss in his said business as aforesaid. Pursuant to said conspiracy, 
said respondents have performed the following acts, to wit: 

Uespondent Newman, in the name of the said Automotive Test Lab
oratories of America, issued a so-callt>d "Certificate of Merit" for 
the said product "Ilytense" manufactured by said respondent Curtiss 
certifying that the said product "Ilytense" had been tested in the 

160451m--39--voL. 26----79 
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laboratory of the said Automotive Test Laboratories of America and 
was thereby awarded the official "Seal of Approval." Said certificate 
contained the following statement: 

liytense, a gasoline intensifying, carbon preventive and heating resisting 
cylinder lubricant to increase combustion, lubrication, mileage and power. Pro
vides easier starting in cold weather. Contains no acids, will not harm the 
motor is soluble in gasoline, kerosene, or distillate. No sediment. 

Said respondent Newman, in the name of the Automotive Test 
Laboratories of America, also issued a so-called "Certificate of Merit" 
for the said product "Hypower" manufactured by said respondent 
Curtiss, certifying that said product "Hypower" had been tested in 
the laboratories of the said Automotive Test Laboratories of America, 
and had been awarded the official "Seal of Approval." Said certificate 
contained the following statement: 

HYPOWER, for use in motor and placed in same through spark plug openings. 
Stops oil pumping by the rings, seals the rings and valves, stops piston slap, in· 
creases compression and provides a builder for worn pistons and cylinders. 
Contains nothinz to harm the motor or any part of same. 

Said "Certificates of Merit" are false and misleading in all essential 
respects in that they are not the result of scientific, independent, and 
impartial tests by competent persons, but were prepared from false 
and misleading information furnished by said respondent Curtiss 
to said respondent Newman for the purpose of assisting and aiding 
said respondent Curtiss in falsely and misleadingly advertising and 
promoting the sale of his said products "Hytense" and "Hypower" 
manufactured and sold by him as aforesaid. 

Said respondent Curtiss applied for, received, and used the said 
"Certificates of Merit" and "Seals of Approval" for said products 
"Hytense" and "Hypower" in the sale of said products, as herein
before described, with full knowledge of the fact that said respondent 
Newman did not make an independent, impartial, and scientific test 
of said products. 

PAR. 10. Each and all of the false and misleading statements anll 
misrepresentations made by said respondent Ralph C. Curtiss, alias 
C. A. Davis, individually and as sole trader under the style and nam~ 
of Chemical Products, Mnfrs., and respondent Morris E. Newman, 
individually and as sole trader under the style and name of Auto
motive Test Laboratories of America in the manner described herein 
in paragraphs 4 to 9 inclusive, in designating and describing the said 
products "Hytense" and "Hypower," and the results to be obtained 
from the use of said products in offering for sale and selling saiJ 
products, have had, and still have, the tendency and capacity to mis· 
lead and deceive a substantial portion of the purchasing public into 
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the erroneous belief that aU of said statements and representations 
are true. As a direct consequence of said mistaken and erroneous 
beliefs induced by said acts and representations of said respondents, 
as hereinabove set out, a substantial number of the purchasing public 
have purchased said products "Hytense" and "Hypower" with the 
result that trade has been unfairly diverted to said respondent Cur
tiss from competitors engaged in the business of distributing or 
selling products designed for similar usage who truthfully advertise 
and represent the properties and effects of their respective products 
and the results that may be expected to be obtained from the purchase 
or use thereof. As a result thereof, injury has been, and is now 
being, done by the said respondents to commerce between and among 
the various States of the United States and the District of Columbia. 

PAR. 11. The above and foregoing acts, practices, and representa
tions of the respondents have been, and are all to the prejudice and 
injury of the public and said respondents' competitors as hereinabove 
alleged. Said acts, practices and representations constitute unfair 
methods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 9, 1938, issued, and. 
e.ubsequently served, its complaint in this proceeding upon the re
spondents, Ralph C. Curtiss, alias C. A. Davis, individually and as 
sole trader under the name and style of Chemical Products, l\1nfrs. 
and Morris E. Newman, individually and as sole trader under the 
style and name of Automotive Test Laboratories of America, charg
ing them with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. 

After the issuance of said complaint, and the filing of separate 
answers by the respondents, the Commission, by order entered herein, 
granted the motion of the respondents, Ralph C. Curtiss, alias C. A. 
Davis, individually and as sole trader under the style and name of 
Chemical Products, l\lnfrs. to withdraw his original answer and to 
substitute therefor an answer admitting all the material allegations 
of the complaint to be true, and waiving the taking of further evi
dence, and all other intervening procedure, which substituted answer 
Was duly fih,d in the office of the Commission, a similar answer having 
been tlwretofore filed in the office of the Commission by the respond
r-nt, Morris E. Newman, individually, and as sole trader under the 
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style and name of Automotive Test Laboratories of America; and 
thereafter this proceeding regularly came on for final hearing before 
the Commission, on the said complaint and the several answers and 
substitute answers of the respondents, and the Commission having 
duly considered the same, and being now fully advised in the prem
ises, finds that this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Ralph C. Curtiss, alias C. A. Davis, 
is an individual trading under the style and name of Chemical Prod
ucts, ::Mnfrs., having his office and principal place of business at 1126 
North Clark Street, Chicago, Ill. The respondent, Morris E. New
man, is an individual trading under the style and name of Automo
tive Test Laboratories of America, having his office and principal 
place of business at 2024 South Wabash A venue, Chicago, Ill. 

PAn. 2. Respondent Ralph C. Curtiss, alias C. A. Davis, sole 
trader under the style and name of Chemical Products, Mnfrs;, for 
more than 2 years last past has been engaged in the manufacture, 
sale, and distribution in commerce between and among the various 
States of the United States and the District of Columbia of certain 
chemical automotive compounds, one designated as "Hytense," and 
represented as a gasoline power intensifier and saver, and a second 
called "Hypower" and represented as a motor compression seal. 

Said respondent causes said products, when sold, to be shipped 
and transported in interstate commerce from his place of business 
in the State of Illinois to purchasers thereof located at various points 
in States of the United States other than the State of Illinois. 
Respondent has at all times named herein maintained a course of 
trade and commerce in said products, "Hytense" and "Hypower," 
between and among the various States of the United States and the 
District of Columbia. . 

PAR. 3. Respondent Ralph C. Curtiss, in the course and conduct o£ 
his said business, has been, for more than 2 years last past, and is 
now, engaged in competition with other individuals, corporations, 
firms, and partnerships engaged in the manufacture, sale, and distri
bution of similar products in commerce among and between the 
various States of the United States and in the District of Columbia. 

PAR. 4. In the course and conduct of his said business, as herein
above described, respondent Ralph C. Curtiss, in soliciting the sale 
.of, and in selling his products, "Hytense" and "Hypower," by 
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pamphlets, advertisements inserted in newspapers, periodicals, and 
magazines, descriptive circulars, and other:wise, has made, and is 
now making, extravagant, deceptive, misleading, and false state
ments and representations regarding the value, efficacy, and effect of 
his said products and the results that are achieved by using them. 
Among such statements used by said respondent in the advertising 
of his product "Hytense" in periodicals and magazines are the 
following: 

MYSTERIOUS NEW CHEMICAL INCREASES MILEAGE 

ApproYe!l by Automobile Test Labs. Tests show this secret combination of 
high gasoline intensifying, carbon removing, and lubricating chemicals increases 
auto mileage tremendously-makes high powered quick starting non-carbon 
fuel. Guaranteed trial offer. 500% profit. Write today. 

CHEMICAL PRODUCTS MFG., 1126 N. Olark, Chicugo 

In circulars, pamphlets, and other advertising matter sent to pro
spective agents and purchasers, respondent Ralph C. Curtiss expands 
and particularizes the said claims made in his periodical advertising, 
stating in effect that "Hytense" is a gasoline saver, will reduce motor 
knock and gasoline consumption, increase combustion and mileage, 
remove and prevent carbon formation, lubricate upper cylinders, and 
is guaranteed not to contain anything harmful to motors, and that it 
will not form sediment. There is included in said circulars, 
pamphlets, and other advertising matter a facsimile of a so-called 
"Certificate of Merit" issued by said respondent Morris E. Newman, 
trading under the name and style of Automotive Test Laboratories 
of America, which is set forth with more particularity in paragraph 
8 herein. 

PAR. 5. In truth and in fact the representations of said respondent 
Ralph C. Curtiss, and each of them, and said respondent's advertise
ments and representations in pamphlets, circulars, newspapers, 
magazines, and other advertising matter, concerning the product 
"Hytense," as set forth in paragraph 4 hereof, are extravagant, mis
leading, and false in the following respects: 

Said product "Hytense" will not increase power or mileage; does 
not remove or prevent the formation o:f carbon; does not produce an 
antiknock gasoline; does produce and leave a sediment, and by the 
production of sulphuric acid may injure the engine. The claims of 
possible earnings of agents are fictitious and greatly exaggerated. 

PAR. 6. In the course and conduct of his said business, as herein
above described, said respondent Ralph C. Curtiss, in soliciting the 
sale of and in selling his said product "Hypower," a vermiculite com
Position made up in a tablet form intended for placement in the 
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cylinders through the spark plug openings, makes the following repre
sentations in the label on said product: 

HYPOWER-SAVE THE SURFACE-SAVE THE 1\IOTOR 
LASTS 10,000 MILES 

Increases compression. 
Seals the the rings, reduces oil pumping, saves oil and gasoline. 
Rebuilds worn or scored cylinder walls and pistons. 
Stops piston slaps. 
Increases power. 
Reduces friction and wear. 

In advertisements in various specialty salesmen magazines and in 
circulars distributed to agents and prospective purchasers, represen
tations are made by said respondent Ralph C. Curtiss as follows: 

Hypower-It Rebuilds Your Motor While you Drive. 
One Treatment Lasts 5,000 to 10,000 miles. 
Strange new sensational product offers you up to 400o/o profit. 

A list of 10 claimed benefits to be derived from the use of "Hypower" 
is set out in said advertisements covering the said claims made on 
the label described herein, and also that the product contains nothing 
to harm the motor. All said advertisements feature and emphasize 
a "Certificate of Merit" issued by the said respondent Morris E. 
Newman, trading under the style and name of Automotive Test 
Laboratories, in approval of claims made for the product, as set 
forth with more particularity in paragraph 8 herein. 

PAR. 7. In truth and in fact the representations of said respondent 
Ralph C. Curtiss in pamphlets, circulars, newspapers, magazines, and 
other advertising matter, and each of them, as set forth in paragraph 
6 hereof, concerning the product "Hypower," are extravagant, false, 
and misleading in the following respects : 

Said product "Hypower" will not save the motor or rebuild the 
motor. It will not last 5,000 to 10,000 miles. It does not increase 
compression, seal the rings, reduce oil pumping, or save oil and gas
oline. It does not rebuild worn or scored cylinder walls and pistons 
or stop piston slaps. It does not increase power or reduce friction 
and wear. The claims of possible earnings of agents-"up to 400% 
profit," are greatly exaggerated. 

PAn. 8. Said respondent Morris E. Newman, trading under the 
style and name of Automotive Test Laboratories of America, is now, 
and for more than 2 years last past has been, engaged in the busi
ness of preparing, printing, and selling so-called "Certificates of 
Merit" and "Seals of Approval" to manufacturers of various products 
to be used by said manufacturers in advertising their products sold 
in interstate commerce. 
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Respondent causes his said "Certificates of Merit" and "Seals of 
Approval," when sold, to be transported from his place of business 
in the State of Illinois to the purchasers thereof located in the various 
States of the United States other than the State of Illinois. 

In the course and conduct of his said business said respondent 
Morris E. Newman represents to said manufacturers generally that 
the said Automotive Test Laboratories of America is a. nationally 
recognized institution engaged in the business of testing various 
manufactured products submitted to it by its customers, when in 
truth and in fact saiP. respondent does not operate a laboratory for 
the purpose of making tests of manufactured articles, nor does he 
make such tests. 

PAR. 9. Said respondent Ralph C. Curtiss and said respondent 
Morris E. Newman have entered into a. combination and conspiracy 
with each other to falsely and misleadingly advertise and misrepre
sent the said products "Hytense" and "Hypower" manufactured and 
sold by the said respondent Ralph C. Curtiss in his said business as 
aforesaid. Pursuant to said conspiracy, said respondents have per
formed the following acts, to wit: 

Respondent Morris E. Newman, in the name of Automotive Test 
Laboratories of America, issued a so-called "Certificate of Merit" 
for the said product "Hytense," manufactured by said respondent 
Ralph C. Curtiss, certifying that the said product "Hytense" had 
been tested in the laboratory of said Automotive Test Laboratories 
of America, and was thereby awarded the official "Seal of Approval." 
Said certificate contained the following statement: 

liytense, a gasoline intensifying, carbon preventive and heating resisting 
cylinder lubricant to increase combustion, lubrication, mileage, and power. 
Provides easier starting in cold weather. Contains no acids, will not harm the 
motor, is a soluble in gasoline, kerosene, or distillate. No sediment. 

Said respondent Morris E. Newman, in the name of the Automotive 
Test Laboratories of America, also issued a. so-called "Certificate of 
Merit" for the said product "Hypower" manufactured by said 
respondent Ralph C. Curtiss, certifying that said product "Hypower" 
had been tested in the laboratories of the said Automotive Test 
Laboratories of America, and had been awarded the official "Seal of 
Approval." Said certificate contained the following statement: 

IIYPOWEU, tor use in motor and placed in same through spark plug open· 
lngs. Stops oil pumping by the rings, seals the rings and valves, stops piston 
slap, increases compression and provides a builder tor worn pistons and 
cylinders. Contains nothing to harm the motor or any part of same. 

Said "Certificates of Merit" are false and misleading in all essential 
respects in that they are not the result of scientific, independent, and 
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impartial tests by competent persons, but were prepared from false 
and misleading information furnished by said respondent Ralph C. 
Curtiss to said respondent Morris E. Newman for the purpose of 
assisting and aiding said respondent Ralph C. Curtiss in falsely and 
misleadingly advertising and promoting the sale of his said products 
"Hytense" and "Hypower," manufactured and sold by him as 
aforesaid. 

Said respondent Ralph C. Curtiss applied for, received, and used 
the said "Certificates of Merit" and "Seals of Approval'' for said 
products "Hytense" and "Hypower" in the sale. of said products, as 
hereinbefore described, with full knowledge of the fact that said 
respondent Morris E. Newman did not make an independent, im
partial, and scientific test of said products. 

PAR. 10. Each and all of the false and misleading statements and 
misrepresentations made by said respondent Ralph C. Curtiss, alias 
C. A. Davis, individually and as sole trader under the style and name 
of Chemical Products, Mnfrs., and respondent Morris E. Newman, 
individually and as sole trader under the style and name of Auto
motive Test Laboratories of America, in the manner described herein 
in paragraphs 4 to 9 inclusive, in designating and describing the said 
products "Hytense" and "Hypower," and the results to be obtained 
from the use of said products in offering for sale and selling said 
products, have had, and still have, the tendency and capacity to mis
lead and deceive a substantial portion of the purchasing public into 
the erroneous belief that all of said statements and representations 
are true. As a direct consequence of said mistaken and erroneous 
beliefs induced by said acts and representations of said respondents, 
as hereinabove set out, a substantial number of the purchasing public 
have purchased said products "Hytense" and "Hypower" with the 
result that trade has been unfairly diverted to said respondent Ralph 
C. Curtiss from competitors engaged in the business of distributing 
or selling products designed for similar usage who truthfully adver
tise and represent the properties and effects of their respective 
products and the results that may be expected to be obtained from 
the purchase or use thereof. As a result thereof, substantial injury 
has been, and is now being, done by the said respondents to 
competition in commerce between and among the various States of 
the United States and the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondents Ralph C. Cur
tiss and Morris E. Newman have been, and are, all to the prejudice 
and injury of the public and said respondents' competitors, and 
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constitute unfair methods of competition in commerce, within the 
intent and meaning of the Federal Trade Commission Act, 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answers and 
substitute answer of respondents, in which answers and substitute 
answer respondents admit all the material allegations of the com
plaint to be true, and state that they waive hearing on the charges 
set forth in the complaint and that, without further evidence or other 
intervening procedure, the Commission may issue and serve upon 
them findings as to the facts and conclusion and an order to cease 
and desist from the violations of law charged in the complaint, and 
the Commission having made its findings as to the facts and con
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act; 

It is ordered, That the respondent Ralph C. Curtiss, alias C. A. 
Davis, individually and as sole trader under the name and style of 
Chemical Products, Mnfrs., or trading under any other name, in con
nection with the offering for sale, sale, and distribution of the prod
ucts now known as and sold under the name of Hytense and Hy
power, or the same or similar products under whatever name sold, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing directly or indirectly: 

1. That the product "Hytense": 

(a) Is a gasoline saver, 
(b) Reduces motor knock and gasoline consumption, 
(c) Increases combustion and mileage, 
(d) Removes and prevents carbon formation, 
(e) Lubricates upper cylinders, 
(f) Does not contain anything harmful to motors, and 
(g) Will not form sediment. 

2. That the product "Hypower": 

(a) Saves the motor or rebuilds the motor, 
(b) Lasts 5,000 to 10,000 miles, 
(c) Increases compression, 
(d) Seals the rings, 
(e) Reduces oil pumping, 
(f) Saves oil and gasoline, 
(g) Rebuilds worn or scored cylinder walls and pistons, and 
(h) Reduces friction and wear. 
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It is further ordered, That the respondent Morris E. Newman, in
dividually, or as sole trader under the style and name of Automotive 
Test Laboratories of America, or under any other trade name, do 
forthwith cease and desist from= 

1. Preparing and issuing to the respondent Ralph C. Curtiss so
called "Certificates of Merit" and "Seals of Approval" covering prod
ucts sold by the respondent Ralph C. Curtiss for use by him in adver
tising his said products in interstate commerce, unless and until 
respondent owns and conducts a laboratory and employs trained 
scientists and technicians, and is equipped to test and does test said 
products in the manner and with the methods used by recognized 
scientific laboratories. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission sepa
rate and individual reports in writing setting forth in detail the man
ner and form in which th~y have complied with this order. 
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IN THE 1\iATI'ER OF 

WALDO W. TOWNSLEY, DOING BUSINESS AS SERVAL
SYSTEM 

COMPLAINT, FINDI:\!GS, AND ORDER 1:\1 REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS .APPROVED SEPT. 26, 1914 

Docket 3197. Comp~rpint, Aug. 6, 1937-Decision, Apr. !9, 1938 

Where an individual engaged in sale and distribution of bookkeeping system 
known as "Serval-System," designed primarily for farmers and consisting 
of a card system for items of expense and income, a pocket adding ma
chine, a cardboard file and a cabinet, together with instructions for use, 
and price-marked to sell for $7.50, regular price, or $5.75, special price; in 
connection with a plan of selling said systems in group lots to so-called 
distributors or territorial supervisors, usually farmers, for resale to ulti
mate purchaser, under contracts covering territory assigned to supervisor, 
maximum number of systems be undertook to purchase, and total amount 
of cash deposit paid on number of sets contracted for-

( a) Represented, directly and through agents, that said systems were easy to 
sell, and that he bad sold a large number thereof in the community and 
displayed signed orders of a number of farmers with whom prospect was 
acquainted, and bank deposit slips indicating sizeable accounts in local 
banks as result of sale of systems locally, and falsely represented that 
local bankers and business men bad endorsed said system and, in support 
of such representation, displayed one of systems containing advertisements 
from a number of the local bankers and business men ; facts being systems 
were not easy to sell, sales made to farmers in prospect's community, evi
denced as aforesaid, were not made at either the regular or special price 
as prospect was led to believe, but at substantially lower prices, and bank 
deposits, evidenced as aforesaid, were not made as a result of such sales 
but from funds obtained by him from other sources, and said systems were 
not thus endorsed; 

(b) Represented that be was in search of a local distributor to supervise sales 
of such systems in certain territories and that supervisor was not required 
to put up any cash or required to do any selling, and that he would 
organize and train sales forces to do the actual selling, and that all 
supervisor was required to do was to take in the money, pay the salesmen 
their commissions, deduct his own share, and send the balance to him; 
facts being any member of any community could become his local dis
tributor if be bad sufficient capital to make required advance payment 
on required number of systems whPn contract was signed, at which time 
supervisor was required to advance a cash deposit of 50 cents on each system 
contracted for, on basis of estimate as to probable number that could be 
sold in designated territory, be tlid not actually grant any exclusive terri
tory it other sales could be made to other distributors therein, and repre
sentations that supervisor was not required to do any actual selling, etc., 
as above set forth, were false, and said individual, once contract was signed 
and cash deposit or initial payment specified made, left community, without 
training any sales force, never to return, and so-called supervisor was left 
to dispose of said systems tn any manner possible ; and 
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(c) Represented that a new plan had been devised whereby prospect could 
be paid a greater commission on each sale of system than was formerly 
the case, but that In order to make same possible, he, the vendor, had been 
required to make cash advance of 50 cents per set to printing company 
to have specified number of said systems printed at one time and placed 
in their warehouse subject to call, and that It would therefore be necessary 
for supervisor to reimburse him, the said vendor, for such cash advance 
made, amounting, at very least, to $402, and at most, usually, to $1,206, 
and that after contract had been undertaken and cash deposit paid over, 
supervisor was entitled to order from printer number of sets contracted 
for, upon the payment of the additional sum of $1.70 per set to the printer; 
facts being that while said individual did have contract with printing 
company for printing sets, as orders were placed, be made no cash advance 
or deposit thereon, and printer's bill for printing sets was paid by super
visor when he received same ; 

With capacity and tendency to mlslPad and deceive and with effect of mislead
ing and deceiving substantial number of purchasing public into erroneous 
beliefs that such representations were true and into purchasing a sub
stantial number of said sets, actlng in such mistaken and erroneous be
liefs, induced by said false and misleading statements and representations, 
and with effect that trade was unfairly diverted to him from competitors 
engaged 1n sale and distribution, or in manufacture, sale and distribution 
of bookkeeping sets, card indexing systems, and cost accounting systems 
in commerce among the various States and in the District of Columbia: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 

Mr. DeWitt 1'. Puckett for the Commission. 
Mr. Waldo P. Johmon, o£ Kansas City, Mo., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, having reason to believe that 'Valdo W. Townsley, 
an individual, doing business as Serval-System, hereinafter referred to 
as respondent, has been and is using unfair methods o£ competition 
in commerce as "commerce" is defined in said act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, 'Valdo '\V. Townsley, is an individual 
doing business as the Serval-System. His business address is P. 0. 
Box #3005 Kansas City, Mo. His home address is 627 South Dear
born Street, Iowa City, Iowa. 

Respondent is now, and for several years last past has been, engaged 
in the sale and distribution o£ a bookkeeping system to the purchasing 
public located in various States o£ the United States. Respondent 
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now causes, and at all times since he has been in said business has 
caused, his said products wlien sold by him, to be shipped from Kan~ 
sas City, Mo., to the purchasers thereof located in the various States. 
of the United States: There is now, and has been at all times since 
respondent has been in business, a constant current of trade and com
merce by the respondent in bookkeeping systems between and among 
the various States of the United States. 

Respondent is now, and at all times mentioned herein has been, 
in substantial competition with other individuals, and with partner
ships, and corporations engaged in the sale and distribution of book
keeping systems in commerce between and among the various States 
of the United States and in the District of Columbia. 

PAR. 2. In the course and conduct of his business, as aforesaid, the 
respondent is now, and has been for several years la~t past, engaged 
in the sale and distribution of a bookkeeping system known as the 
"Serval-System." It is de:oigned primarily for farmers' use and con
sists of a card system for items of expense and income, a pocket adding 
machine, a cardboard file and a cabinet, together with instructions for 
using the system. The system is price-marked to sell for $7.50, regular 
price, or for $5.75, special price. Until about the beginning of 1936, 
the respondent sold said system direct to the user; however, during 
the past year or more, he has been selling said system to so-called dis
tributors or territorial supervisors for resale to the ultimate purchaser. 
With these said territorial supervisors, respondent enters into a written 
contract which specifies, among other things, the territory assigned to 
the supervisor, the maximum number of Several Systems allotted to 
the supervisor which he is privileged to demand upon the payment of 
the balance of the purchase price, and the total amount of the cash 
deposit paid by said supervisor on said allotment of Serval sets at the 
time the contract is signed and the sale is made. 

PAR. 3. Respondent's sales method is to contact a prospective dis
tributor or territorial supervisor, usually a farmer, and convince said 
prospect that the Serval-System is something every farmer should 
have. He then proceeds to sell the said prospect on the idea that it 
i~ a proposition out of which he can make some money in his spare 
time. 

As an inducementj to prospects to enter into the said written con
tract to become respondent's distributors or territorial supervisors 
and to purchase a specified number of the Serval-Systems, the re
spondent, in person or through his agents, has represented, and still 
represents, to prospects, among other things, that the Serval-Systems 
~re easy to sell and that he has sold a large number of said systems 
In the community, displaying to the prospect the signed orders of 
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a number of farmers with whom the prospect is acquainted and als~ 
displaying to the prospect bank deposit slips indicating sizeable bank 
accounts in the local banks as a result of the sale of the systems 
locally. Respondent also represents to the prospect that the local 
bankers and business men have indorsed the Serval-System and in 
support of tnis representation, respondent displays to the prospect 
one of the systems containing advertisements from a number of the 
local bankers and business men. 

In truth and in fact, the said Serval-Systems are not easy to sell 
and the sales made to farmers in the prospect's community, evidenced 
by signed orders displayed to the prospect, are not made at the regular 
or special marked price, as the prospect is led to believe, but at prices 
substantially lower than said regular or special marked price, al
though the prospect is not apprized of that fact. The bank deposits, 
evidenced by deposit slips exhibited to the said prospect, are not 
made as a result of sales of the Serval-System, as the prospect is led 
to believe, but are made from funds obtained by respondent from 
other sources. Furthermore, the representation that the system has 
been indorsed by local bankers and business men is untrue. 

P AB. 4. As a further inducement to said prospects to become re· 
spondent's distributors, respondent has represented and still repre· 
sents to prospects, that he is in search of a local representative or 
distributor to supervise sales of the Serval-Systems in certain terri· 
tories; that said supervisor is not required to put up any cash and 
is not required to do any actual selling; that the respondent will 
organize and train sales forces to do the actual selling and all the 
supervisor is required to do is take in the money, pay the salesmen 
their commissions, take out his share, and send the balance to the 
respondent. 

The representation that respondent is in search of a local distributor 
or representative for a designated territory or community is untrue, 
in that any member of any community can become respondent's repre· 
sentative or supervisor if he has capital sufficient to make the advance 
payment on the required number of respondent's Serval-Systems at 
the time the contract is signed. The representations that the super· 
visor is not required to do any actual selling and that the respondent 
will organize and train sales forces is untrue. Once the contract be
tween respondent and the supervisor is signed and the amount of 
cash deposit or initial payment specified in the contract is paid over 
to the respondent, said respondent leaves the community without 
training any sales force, never to return, and the so-called supervisor 
is left to dispose of the Serval-Systems in any manner possible. The 
representation that the supervisor is not required to put up any cash 
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is untme. At the time the aforementioned contract is signed between 
respondent and his territorial supervisor, said supervisor is required 
to advance a cash deposit of 50 cents on each Serval-System con
tracted for, the number of systems being arrived at by estimating the 
probable number that can be sold in the designated territory. 

PAR. 5. As the final step in respondent's sales method and as a 
further inducement to the prospect to sign the aforementioned con
tract and purchase a specified number of the Serval-Systems, the re
spondent calls on the prospect a second time and represents to him 
that a new plan has been devised whereby the prospect can be paid a 
gr·eater commission on each sale of the Serval-Systems, but that in 
order to make this new plan possible respondent has been required to 
make a cash: advance to a printing company to have a specified num
ber of the Serval-Systems made up at one time and placed in their 
warehouse, subject to call from the supervisor, and it will therefore 
be necessary for the said supervisor to reimburse the respondent for 
the said cash advance made. The minimum amount to be advanced 
is $402, and the maximum amount is usually $1,206. After the 
contract is entered into and the cash deposit is paid over to the re
spondent, the said supervisor is then entitled to order from the 
printer the number of sets called for in his said contract upon the 
payment of the additional sum of $1.70 per set. 

In truth and in fact, respondent's representation that he has con
tracted with the printer for a large number of Serval sets upon which 
he has made a cash advance of 50 cents per set is untrue. Respondent 
has a contract with the printing company to make up the sets as 
orders are placed for them, but respondent makes no cash advance or 
deposit upon the sets. The printer is paid for said sets when they 
are shipped out to the supervisors. 

PAR. 6. The use by respondent of the representations set out above 
has had, and now has, the capacity and tendency to mislead and 
deceive, and has misled a substantial number of the purchasing public 
into the erroneous belief that such representations are true and into 
the purchase of substantial quantities of said bookkeeping sets as a 
result of such erroneous belief. There are among the competitors of 
respondent, as mentioned in paragraph 1 hereof, manufacturers and 
distributors of bookkeeping sets, card indexing systems, and cost 
accounting systems, who do not misrepresent the manner in which 
sales of their commodities are made to the public or the prices at 
which their products are sold, and who do not, in any manner, pub
lish claims in promoting the sale of their products, which are untrue, 
who likewise sell and distribute their products among the various 
States of the United States and in the District of Columbia. By the 
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representations aforesaid, trade is unfairly diverted to respondent 
from such competitors and as a result thereof, substantial injury is 
being, and has been done, by respondent to competition in commerce 
as herein set out. 

PAn. 7. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and respondent's competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 6, 1937, issued, and on 
August 14, 1937, served, its complaint in this proceeding upon re
spondent, Waldo "\V. Townsley, an individual, doing business a..<; 

Serval-System, charging him with the use of unfair methods of com
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent's answer, 
the Commission, by order entered herein, granted respondent's motion 
for permission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of the complaint to be 
true. Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and the substitute 
answer, no briefs having been filed and no oral argument having been 
requested, and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Waldo "\V. Townsley, is an individual 
doing business under the trade name Serval-System. His business. 
address is P. 0. Box No. 3005, Kansas City, l\Io. His home address 
is 627 South Dearborn Street, Iowa City, Iowa. 

Respondent is now, and for several years last past has been, engaged 
in the sale and distribution of a bookkeeping system to the purchasing 
public located in various States of the United States. Respondent 
now causes, and at all times since he has been in said business has. 
caused, his said products, when sold by him, to be shipped from 
Kansas City, .Mo., to the purchasers thereof located in the various 
States of the United States other than the State of Missouri. There 
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is now, and has been at all times since respondent has been in busi
ness, a course of trade and commerce by the respondent in such book
keeping systems between and among the various States of the United 
States. 

Respondent is now, and at all times mentioned herein has been, in 
substantial competition with other individuals, and with partnerships. 
and corporations likewise engaged in the sale and distribution of 
bo9kkeeping systems in commerce between and among the various 
States of the United States and in the District of Columbia. 

PAR. 2. In the course and conduct o£ his business, as aforesaid, the. 
respondent is now, and has been for several years last past, engaged. 
in the sale and distribution of a bookkeeping system known as a 
"Serval-System." It is designed primarily for farmers' uses and 
consists of a card system for items of expense and income, a pocket 
adding machine, a cardboard file and a cabinet, together with instruc
tions for using the system. The system is price-marked to sell for· 
$7.50, regular price, or for $5.75, special price. Until about the begin~. 
ning of 1936, the respondent sold said system direct to the user .. 
During the past year or more, he has been selling, and is now selling,. 
said system in group lots to so-called distributors or territorial super-. 
visors for resale to the ultimate purchaser. With these said terri
torial supervisors, respondent enters into written contracts which 
specify, among other things, the territory assigned to the supervisor, 
the maximum number of Serval-Systems he agrees to purchase, and 
the total amount of the cash deposit paid by said supervisor on thl." 
number of Serval sets contracted for. 

PAR. 3. Respondent's sales method is to contact a prospective dis-
tributor or territorial supervisor, usually a farmer, and convince said 
prospect that the Serval-System is something every farmer should 
have. He theu proceeds to sell the prospect on the idea that it is a 
proposition out of ·which he can make some money in his spare 
time . 

.As an inducement to prospects to enter into the said written con
tracts to become respondent's distributors or territorial supervisors 
and to purchase a specified number of the s~rval-Systems, the 
respondent, in person and through his agents, has represented, and 
still represents, to prospects, among other things, that the Serval
Systems are easy to sell and that he has sold a large number of them 
in the community, displaying to the prospect the signed orders of 
a number of farmers with whom the prospect is acquainted and 
also displaying bank deposit slips indicating sizeable bank accounts. 
in the local bunks as a result of the sale of the systems locally._ 

16045lm--39--VOL.26----B0 
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Respondent also represents to the prospect that the local bankers and 
business men have indorsed the Serval-System and in support of 
this representation, respondent displays one of the systems contain
ing advertisements from a number of the local bankers and business 
men. 

As a further inducement to said prospects to become respondent's 
distributors, respondent has represented, and still represents, that he 
is in search of a local representative or distributor to supervise sales 
.of the Serval-Systems in certain territories; that said supervisor is 
not required to put up any cash and is not required to do any actual 
.selling; but that the respondent will organize and train sales forces 
to do the actual selling and all the superYisor is required to do is 
take in the money, pay the salesmen their commissions, take out his 
.share, and send the balance to the respondent. 

As a final step in respondent's sales method and as a further in
ducement to the prospect to sign the aforementioned contract and 
purchase a specified number of the Serval-Systems, the respondent 
represents to the prospect that a new plan has been devised whereby 
the prospect can be paid a greater commission on each sale of the 
.Serval-System than was formerly the case but that in order to make 
this new plan possible respondent has been required to make a cash 
advance of 50 cents per set to a printing company to have a specified 

-number of the Serval-Systems printed at one time and placed in their 
warehouse, subject to call from the supervisor, and it will therefore 
be necessary for the said supervisor to reimburse the respondent for 
the said cash advance made. The minimum amount to be advanced 
is $402, and the maximum amount is usually $1,206. After the con
-tract is entered into and the cash deposit is paid over to the respond
ent, the said supervisor is then entitled to order from the printer the 
number of sets called for in his said contract upon the payment of 
-the additional sum of $1.70 per set to the printer. 

PAR. 4. The said Serval-Systems are not easy to sell and the sales 
made to farmers in the prospect's community, evidenced by signed 
orders displayed to the prospect, are not made at either the regular 
or the special price, as the prospect is led to believe, but at prices 
-substantially lower than either said regular or special price, al
though the prospect is not apprized of that fact. The bank deposits, 
evidenced by deposit slips exhibited to the said prospect, are not 
made as a result of sales of the Serval-System in a nearby com
munity, as the prospect is led to believe, but are made from funds 
obtained by respondent from other sources. Furthermore, the repre
_sentation that the system has been indorsed by local bankers and 
business men is untrue. 
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The representation that respondent is in search of a local dis
tributor or representative for a designated territory or community is 
untrue, in that any member of any community can become respond
~nt's representative or supervisor if he has capitai sufficient to make 
the advance payment on the required number of respondent's Serval
Systems at the time the contract is signed. Respondent does not 
actually grant any exclusive territory to such distributors, if other 
sales can be made to other distributors in the same territory. The 
representations that the supervisor is not required to do any actual 
selling and that the responde:nt will organize and train sales forces 
are untrue. Once the contract between respondent and the supervisor 
is signed and the amount of cash deposit or initial payment specified 
in the contract is paid over to the respondent, said respondent leaves 
the community without training any sales force, never to return, and 
the so-called supervisor is left to dispose of the Serval-Systems in 
any manner possible. The representation that the supervisor is not 
required to put up any cash is untrue. At the time the afore
mentioned contract is signed between respondent and his territorial 
supervisor, said supervisor is required to advance a cash deposit of 
50 cents on each Serval-System contracted for, the number of systems 
being arrived at by estimating the probable number that can be sold 
in the designated territory. 

The respondent's representation that he has contracted with the 
printer for a large number of Serval sets upon which he has made a 
cash advance of 50 cents per set is untrue. Respondent has a contract 
with the printing company to make up the sets as orders are placed 
for them, but respondent makes no cash advance or deposit upon 
the sets. The printer's bill for printing the sets is paid by the 
supervisors when they receive the sets. 

PAR. 5. The use by respondent of the representations described 
above has had, and now has, the capacity and tendency to mislead and 
deceive, and has misled a substantial number of the purchasing public 
into the erroneous beliefs that such representations are true. Acting 
under such mistaken and erroneous beliefs induced by the false and 
misleading statements and representations above referred to, the 
public has purchased a substantial number of said bookkeeping sets 
with the result that trade has been unfairly diverted to the respondent 
from his competitors likewise engaged in the sale and distribution, 
and in the manufacture, sale, and distribution, of bookkeeping sets, 
card indexing systems, and cost accounting systems, in commerce 
among and between the various States of the United States and in 
the D,istrict of Columbia. 
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CONCLUSION 

The aforesaid acts and practices of the respondent Waldo "VV. 
Townsley, an individual, doing business under the trade name Serval
System, are to the prejudice and injury of the public and of 
respondent's competitors, and constitute unfair methods of com
petition in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answer filed 
herein on March 21, 1938, whereby respondent admitted all the mate
rial allegations of the complaint to be true, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, ·waldo 1V. Townsley, an indivi
dual, doing business under the trade name Serval-System, or under 
any other trade name, his agents, representatives, and employees, in 
connection with the offering for sale, sale and distribution of a book
keeping system now designated a Serval-System, whether sold under 
that name or under any other name, in interstate commerce or in the 
District o:f Columbia, do forthwith cease and desist :from represent
ing, in any manner whatsoever: 

1. That said bookkeeping system is easy to sell ; 
2. That large numbers of sets of said system have been sold in any 

given community unless such is the fact; 
3. That the system is indorsed by local banks and business 

concerns; 
4. That the respondent is in search of a local representative or 

territorial distributor to supervise the sale of said systems in a given 
territory; 

5. That no cash outlay is required by so-called local representatives 
or territorial supervisors; 

6. That the so-called local representatives or territorial distributors 
are required to do no selling; and that their only duty is to handle the 
money, supervise and pay the salesmen; 

7. That respondent will organize and train sales forces to sell the 
sets under the supervision of a so-called local representative or terri-
torial supervisor; · 
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8. That greater commissions are obtainable if a cash advance 
sufficient to cover cost of printing the systems contracted for is made 
by the so-called local representative or territorial distributor. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 



1234 FEDERAL TRADE COMMISSION DECISIONS 

Syllabus 26 F. T. C. 

IN THE MATTER OF 

MORRIS E. NEWMAN, INDIVIDUALLY, AND TRADING AS 
AUTOMOTIVE TEST LABORATORIES OF AMERICA 

CO:\tPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3328. Complaint, Feb. 9, 1938-Decision, Apr. 29, 1938 

Where an individual engaged In preparation, printing and sale of so-called 
"Certificates of Merit" and "Seals of Approval" to manufacturers of various. 
products, for their use in advertising same in interstate commerce, and 
customarily typing in said certificates the claims made by the various. 
manufacturers, and not the results of scientific, impartial tests, and cus
tomarily soliciting and accepting suggestions made by such manufacturers 
as to contents and wordings of said certificates and changing same to cor
respond with wishes and requests of such manufacturers, without investiga
tion of or regard to truth or falsity of statements-

( a) Used word "Laboratories" in his trade-name and displayed same in his 
letterheads, advertising and correspondence cards. and depicted on his 
letterheads lithographed pictures of scientists and scientific equipment to 
imply and suggest that he had a laboratory, notwithstanding fact he 
neither owned nor operated any laboratory, but only office space in the rear· 
of an automotive trade school, and employed no technicians; 

(b) Represented that he made independent, impartial and scientific tests of· 
products submitted, in a laboratory containing apparatus necessary for 
testing products involved in each case, notwithstanding fact he neither 
made nor was equipped to make such tests, and issued fictitious "Cer
tificates of Merit" and "Seals of Approval" and mailed same to individual 
concerns throughout the United States; 

(c) Referred to himself, in his correspondence with prospective customers 
and in other advertising matter, as a "safety engineer," and as president ot· 
his organization and referred to his laboratory as an engineering depart
ment, and represented that he had in his employ "Laboratory Engineers,"· 
and had laboratory equipment, and made a practice of having various indi
viduals sign the so-called "Certificates of Merit" as "Laboratory Engineers,"· 
notwithstanding fact he was not an engineer of any kind, and his organi
zation was nothing more than a trade-name used by him and was not a cor
poration and he had neither engineering department, laboratory, nor 
laboratory engineers ; 

(d) Listed in his advertising and letterheads a Consultant Advisory Board of 
11 men, with their resnectlve official titles, and held out and represented 
same as assistants and consultants who assisted him in conducting tests, 
notwithstanding fact that some of them had never given their consent to 
the use of their names and none of them had ever received anything to 
test; 

(e) Represented in correspondence with prospective customers and in his 
advertising matter that his organization was the only one of its kind in the 
country and was comparable to the Good Housekeeping Institute, and was 
recognized currently as the adopted standard in the automotive, chemical 
and accessories field, and used on personal cards and letterheads picture of 
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the seven-story building belonging to said automotive school, with wordS' 
"7 floors of modern test automotive equipment," notwithstanding fact his 
said organization had no standing whatever in the field of testing auto
motive products and accessories, and occupied only one small room of the
building in question, and his apparatus consisted of a filing cabinet and a 
few pieces of furniture; and 

(f) Represented In correspondence with prospective customers that he received 
on an average of from 200 to 300 letters of inquiry monthly from manu
facturers of some products, and, in connection with products he was seeking 
to test, that he had received inquiries relative thereto, facts being he 
never received any such number of inquiries a month and had had no such• 
inquiries as to tests sought by him; 

With capacity and tendency to mislead and deceive manufacturers and dis
tributors of automotive products and others respecting the status, char
acter and organization of his said business and the value, truth, impartial 
and scientific character of said ''Certificates of Merit" and "Seals of 
Approval" issued by him, and with result that manufacturers and dis
tributors of automotive products and others were thereby induced to 
have their products tested by him, and to purchase said so-called certificates· 
and seals, to their detriment and injury and that of purchasing public, and 
that of competitors who do not and will not use such false and fictitious 
certificates, and of legitimate scientific testing laboratories engaged in 
business ot testing such and other products and devices, and in sale of 
printed matter containing approval of products, after having been scien
tifically tested, to manufacturers of said products for their use in adver-· 
tising same in interstate commerce, and with result of furnishing dishonest 
customers with vehicle for misbranding and falsely and misleadingly ad
vertising articles in commerce, and thereby deceiving and exploiting pur
chasing public, and of unfairly diverting trade to him from competitors· 
truthfully engaged, as aforesaid, in testing such and other products, and 
who conduct their tests in an impartial and scientific manner, and from 
manufacturers and distributors of such and other products who will not 
and do not use such false and fictitious certificates, to those who will and do· 
use same; to the substantial Injury of competition in commerce among· 
the various States and in the District of Columbia: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. Merle P. Lyon for the Commission. 

CoMPLAINT 

.Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Morris E. 
Newman, individually and as sole trader under the style and name 
of Automotive Test Laboratories of America, hereinafter sometimes 
referred to as respondent Newman, has been, and is, using unfair 
rnethods of competition in commerce, as "commerce" is defined in said 
_act, and it appearing to the said Commission that a proceeding by it 
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in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as :follows: 

PARAGRAPH 1. The said respondent, Morris E. Newman, is an in
dividual trading under the style and name of Automotive Test Lab
oratories of America, having his office and principal place of busi
ness in the rear of Greer College, an automotive trade school located 
at 2024 South Wabash Avenue, Chicago, Ill. 

Said respondent, :for more than two years last past, has been, and 
is now, engaged in the business of preparing, printing and selling 
so-called "Certificates of Merit" and "Seals of Approval" to manu
facturers of various products to be used by said manufacturers in 
advertising their products sold in interstate commerce. Said re
spondent causes his said "Certificates of Merit" and "Seals of Ap
proval," when sold, to be transported from his said place of business 
in the State of Illinois to the purchasers thereof located in the several 
States of the United States other than the State of Illinois. 

Said respondent, in the course and conduct of his said business, 
has been, for more than two years last past, and is now, in compe
tition with other individuals, firms, and partnerships engaged in the 
business of testing automotive and other products and devices and in 
preparing, printing and selling printed matter and labels containing 
approval of products, after they have been scientifically tested, to 
manufacturers of various products to be used by said manufacturers 
in advertising their products sold in interstate commerce. 

PAR. 2. In the course of his said business, and for the purpose of 
inducing individuals, firms and corporations to purchase his said 
''Certificates of Merit" and "Seals -of Approval" to be used in ad
vertising their respective products, respondent makes the following 
representations in letters sent to prospective customers: 

Would you be interested in learning how our organization could help your 
men sell your automotive product with reduced sales resistance? And this at 
very small cost to you. Countless manufacturers and sales organizations are 
now using our "Certificate of Merit" and "Seal of Approval." How about you? 

The enclosed facsimile of our "Certificate of Merit" and "Seal of Approval" 
should interest you, as it has over three hundred nationally known manufac
turers of automotive products. Bolster up your sales by breaking down sales 
resistance; give your men, agents, salesmen something to talk about, instil 
confidence in the product through an unbiased testimonial; the result will be 
additional business. 

Can refer you to anyone of over hundreds of satisfied users who will gladly 
attest to our claims. 

You should be interested in learning how more than 400 nationally known 
automotive manufacturers are using our "Certificate of Merit" and "Seal of 
Approval" as an aid to better merchandising. Recognized throughout the United 
States by the vast automotive trade, sales resistance can best be met through 
.the service offered you, and your men will welcome such cooperation. 
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Furthermore, said respondent in issuing said "Certificates of 
Merit" habitually and customarily types in said Certificates the 
claims made by the various manufacturers and not the result of 
scientific, impartial tests conducted by respondent. Respondent 
habitually and customarily solicits and accepts suggestions made by 
the various manufacturers as to the contents and wording of said 
"Certificates of Merit," and makes changes in the Certificates to cor
respond with the wishes and requests of said manufacturers; with
out investigation of, or regard to, the truth or falsity of the· 
statements. 

PAR. 3. Said respondent, in the course and conduct of his said 
business engages in the following false and misleading representa
tions, acts and practices : 

1. Uses the word "Laboratories" in his trade name, which appears 
in his trade name, which appears in his letterheads, advertising cards 
and correspondence, when in truth and in fact he does not own or 
operate any laboratories but only occupies office space in the rear of 
said Greer College; carries on his letterheads, lithographed pictures 
of scientists and scientific equipment to imply and suggest that he 
has a laboratory, when in fact he does not have a laboratory and does 
not employ any technicians. 

2. Represents that he makes independent, impartial and scientific 
tests of products submitted to him for tests in a laboratory containing 
apparatus necessary for testing products involved in each case, when 
in truth and in fact he does not make independent, impartial or 
scientific tests, but issues fictitious "Certificates of Merit" and "Seals 
of Approval" and mails the same to individuals and firms throughout 
the United States. 

3. Refers to himself in his correspondence with prospective cus
tomers, and in other advertising matter, as a "safety engineer," when 
in truth and in fact he is not an engineer of any kind. 

4. Refers to himself in his correspondence with prospective cus
tomers, and in other advertising matter, as the president of his 
organization, when in fact his organization is nothing more than a 
trade name used by respondent as an individual and is not a cor
poration or incorporated; and refers to his laboratory and engineering 
department, and represents that he has in his employ laboratory 
engineers and equipment; makes a practice of having various indi
viduals sign the so-called "Certificates of Merit" as "Laboratory En
gineers," when in truth and in fact respondent does not have an 
engineering department, laboratory or laboratory engineers. 

5. Lists in his advertising and letterheads a Consultant Advisory 
Board of eleven men, with their respective official titles, whom he 
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holds out and represents to be assistants and consultants to assist 
respondent in conducting tests, when in truth and m fact some of 
them have never given consent to the use of their names, and none 
of them have ever received anything to test. 

6. Repre.sents in correspondence with prospective customers, and 
in his advertising matter, that his organization is the only one of its 
kind in the country, and is comparable to the Good Housekeeping 
Institute, and is recognized today as the adopted standard in the 
automotive, chemical and accessories field; uses on personal cards and 
letterheads the picture of the seven story building belonging to the 
Greer College with the words "7 floors of modern test automotive 
equipment," when in truth and in fact said respondent's organization 
has no standing whatever in the field of testing automotive products 
and accessories, and respondent's organization occupies only one small 
room of the building belonging to Greer College and his apparatus 
consists of a filing cabinet and a few pieces of furniture. 

7. Represents in correspondence with prospective customers that he 
receives on an average from 200 to 300 letters of inquiry per month 
from manufacturers of some products, when as a matter of fact 
respondent never received any such number of inquiries per month. 

8. Represents in correspondence with prospective customers that 
he has received several inquiries relative to the products he is seeking 
to test, when as a matter of fact no such inquiries have been received. 

PAR. 4. The use by said respondent of each and all·of the false and 
misleading statements, representations and practices in the manner 
hereinabove described in paragraphs 2 and 3 of this complaint has 
had, and still has, the capacity and tendency to mislead and deceive 
manufacturers and distributors of automotive products and others 
regarding the status, character and organization of said respondent, 
and the value, truth, impartiality and scientific character of the 
"Certificates of Merit" and "Seals of Approval" issued by said 
respondent. As a direct consequence of the said false, misleading 
statements and representations and the deceptive acts and practices 
of said respondent, as hereinabove set forth, and the erroneous and 
mistaken beliefs induced thereby, manufacturers and distributors of 
automotive products and others have been induced to have their 
products tested by respondent and to purchase the so-called "Certifi
cates of Merit" and "Seals of Approval" issued by him to their 
detriment and injury, as well as to the detriment and injury of the 
purchasing public, and to the detriment and injury of competitors 
who do not and will not use such false and fictitious certificates, and 
to the injury of legitimate, scientific testing laboratories engaged in 
the business of testing automotive and other products and devices, 
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and in the sale of printed matter containing approval of products 
after they have been scientifically tested to manufacturers of various 
products used by said manufacturers in advertising their products 
Rold in interstate commerce. 

The issuance by respondent of his false and misleading so-called 
"Certificates of Merit" and "Seals of Approval" furnishes dishonest 
customers with vehicles for misbranding and falsely and mislead
ingly advertising articles moving in commerce between and among 
the various States of the United States and thus to deceive and exploit 
the purchasing public, and the use of such deceptive, misleading, and 
false certificates has tended to result and has resulted, in unfairly 
diverting trade to the respondent from competitors engaged in the 
testing of automotive and other products who truthfully advertise 
their laboratories and equipment and the value of their tests and 
certificates, and who conduct their tests in an impartial and scientific 
manner.; and also in unfairly diverting trade from manufacturers 
and distributors of automotive and other products who will not and 
do not use false and fictitious certificates to competitors who will, and 
do, use the so-called "Certificates of Merit" and "Seals of Approval" 
issued by the respondent. 

As a result thereof injury has been, and is now being done, by the 
respondent to commerce between and among the various States of the 
United States and the District of Columbia. 

PAR. 5. The foregoing said acts, practices and representations con
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress, entitled "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 9, 1938 issued, and on 
February 10, 1938 served, its complaint in this proceeding upon the 
respondent, Morris E. Newman, individually and as sole trader 
under the style and name of Automotive Test Laboratories of 
America, charging him with the use of unfair methods of com
petition in commerce in violation of the provisions of said act. After 
the issuance and service of said complaint, the respondent filed an 
answer admitting all the material allegations of the complaint to be 
true, and stated that he waived hearing on the charges set forth in 
the complaint and the taking of further evidence and all other .inter
vening procedure, which answer was duly filed in the office of the 
Commission on March 18, 1938. Thereafter this proceeding regu-
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larly came on for final hearing before the Commission on the said 
complaint and answer, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Morris E. Newman, is an individual 
trading under the style and name of Automotive Test Laboratories 
of America, having his office and principal place of business in the 
rear of Greer College, an automotive trade school located at 2024 
South ·wabash Avenue, Chicago, Ill. He is and for more than 2 
years last past has been, engaged in the business of preparing, print
ing, and selling so-called "Certificates of Merit" and "Seals of 
Approval" to manufacturers of various products to be used by said 
manufacturers in advertising their products sold in interstate com
merce. Said respondent causes his said "Certificates of Merit" and 
"Seals of Approval," when sold, to be transported :from his place of 
business in the State of Illinois to the purchasers thereof located in 
the several States of the United States other than the State of 
Illinois. 

In the course and conduct of his said business, the respondent has 
been, for more than two years last past, and is now, in competition 
with other individuals, firms, and partnerships engaged in the busi
ness of testing automotive and other products and devices, and in 
preparing, printing, and selling printed matter and labels containing 
approval of products, after they have been scientifically tested, to 
manufacturers of various products to be used by said manufacturers 
in advertising their products sold in interstate commerce. 

PAR. 2. In the course of his said business, as described in paragraph 
1 hereof, and for the purpose of inducing individuals, firms, and cor
porations to purchase his said "Certificates of Merit" and "Seals of 
Approval" to be used in advertising their respective products, 
respondent makes the following representations in letters sent to 
prospective customers: 

Would you be interested in learning bow our organization could help your 
men sell your automotive product with reduced sales resistance? And this 
at very small cost to you. Countless manufacturers and sales organizations 
nre now using our "Certificates of Merit" and "Seals of .ApproYnl." How about 
you? 

Furthermore, said respondent in issuing said "Certificates of 
Merit," habitually and customarily types in said Certificates the 
claims made by the various manufacturers and not the result of 
scientific, impartial tests conducted by respondent. Respondent 
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habitually and customarily solicits and accepts suggestions made by 
the various manufacturers as to the contents and wording of said 
"Certificates of Merit," and makes changes in the Certificates to 
correspond with the wishes and requests of said manufacturers, 
without investigation of, or regard to, the truth or falsity of the 
statements. 

PAR. 3. Said respondent, in the course and conduct of his said 
business engages in the following false and misleading representa
tions, acts, and practices : 

1. Uses the word "Laboratories" in his trade name, which appears 
in his letterheads, advertising cards and correspondence, when in 
truth and in fact he does not own or operate any laboratories but 
only occupies office space in the rear of said Q-reer College; carries 
on his letterheads, lithographed pictures of scientists and scientific 
equipment to imply and suggest that he has a laboratory, when in 
fact he does not have a laboratory and does not employ any 
technicians. 

2. Represents that he makes independent, impartial and scientific 
tests of products submitted to him for tests in a laboratory con
tabling apparatus necessary for testing products involved in each 
case, when in truth and in fact he does not make independent, im
partial or scientific tests, but issues fictitious "Certificates of Merit" 
and "Seals of Approval" and mails the same to individuals and 
firms throughout the United States. 

3. Refr-rs to himself in his correspondence with prospective 
customers, and in other advertising matter, as a "safety engineer," 
when in truth and in fact he is not an engineer of any kind. 

4. Refers to himself in his correspondence with prospective 
customers, and in other advertising matter, as the president of his 
organization, when in fact his organization is nothing more than a 
trade name used by respondent as an individual and is not a corpo
mtion or incorporated; and refers to his laboratory and engineering 
department, and represents that he has in his employ laboratory 
engineers and equipment; makes a practice of having various indi
viduals sign the so-called "Certificates of Merit" as "Laboratory 
Engineers," when in truth and in fact respondent does not have an 
engineering department, laboratory or laboratory engineers. 

5. Lists in his advertising and letterheads a Consultant Advisory 
Board of 11 men, with their respective official titles, whom he holds 
out and represents to be assistants and consultants to assist respond~ 
ent in conducting tests, when in truth and in fact some of them have 
never given consent to the use of their names, and none of them have 
ever received anything to test. 
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6. Represents in correspondence with prospective customers, and 
in his advertising matter, that his organization is the only one of its 
kind in the country and is comparable to the Good Housekeeping 
Institute, and is recognized today as the adopted standard in the 
automotive, chemical, and accessories field; uses on personal cards 
and letterheads the picture of the seven-story building belonging to 
the Greer College with the words "7 floors of modern test automotive 
equipment," when in truth and in fact said respondent's organization 
has no standing whatever in the field of testing automotive products 
and accessories, and respondent's organization occupies only one 
small room of the building belonging to Greer College and his 
apparatus consists of a filing cabinet and a few pieces of furniture. 

7. Represents in c~rrespondence with prospective customers that 
he receives on an average from 200 to 300 letters of inquiry per month 
from manufacturers of some products, when as a matter of fact 
respondent never received any such number of inquiries per month. 

8. Represents in correspondence with prospective customers that 
he has received several inquiries relative to the products he is seeking 
to test, when as a matter of fact no such inquiries have been received. 

PAR. 4. The use by said respondent of each and all of the false and 
misleading statements, representations and practices in the manner 
hereinabove described in paragraphs 2 and 3 hereof has had, and still 
has, the capacity and tendency to mislead and deceive manufacturers 
and distributors of automotive products and others regarding the 
status, character and organization of said respondent, and the value, 
truth, impartiality and scientific character of the "Certificates of 
Merit" and "Seals of Approval" i~sued by said respondent. As a 
direct consequence of the said false, misleading statements and repre
sentations and the deceptive acts and practices of said respondent, as 
hereinabove set forth, and the erroneous and mistaken beliefs induced 
thereby, manufacturers and distributors of automotive products and 
others have been induced to have their products tested by respondent 
and to purchase the so-called "Certificates of Merit" and "Seals of 
Approval" issued by him to their detriment and injury, as well as to 
the detriment and injury of the purchasing public, and to the detri
ment and injury of competitors who do not and will not use such 
false and fictitious certificates, and to the injury of legitimate, scien
tific testing laboratories engaged in the business of testing automotive 
and other products and devices, and in the sale of printed matter 
containing approval of products after they have been scientifically 
tested, to manufacturers of various products used by said manufac
turers in advertising their products sold in interstate commerce. 



AUTOMOTIVE TEST LABORATORIES OF AMERICA 1243 

1234 Order 

The issuance by respondent of his false and misleading so-called 
"Certificate.s of Merit" and "Seals of Approval" furnishes dishonest 
customers with vehicles for misbranding and falsely and misleadingly 
advertising articles moving in commerce be4ween and among the 
various states of the United States and thus to deceive and exploit 
the purchasing public, and the use of such deceptive, misleading and 
false certificates has tended to result, and has resulted, in unfairly 
diverting trade to the respondent from competitors engaged in the 
testing of automotive and other products who truthfully advertise 
their laboratories and equipment and the value of their tests and 
certificates, and who conduct their tests in an impartial and scientific 
manner; and also in unfairly diverting trade from manufacturers 
and distributors of automotive and other products who will not and 
do not use false and fictitious certificates to competitors who will, and 
do, use the so-called "Certificates of Merit" and "Seals of Approval" 
issued by the respondent. 

As a result thereof substantial injury has been, and is now being 
done, by the respondent to competition in commerce between and 
among the various States of the United States and the District of 
Columbia. 

CONCLUSION 

The foregoing acts and practices of the respondent, Morris E. New
man, individually and as sole trader under the style and name of 
Automotive Test Laboratories of America, are to the prejudice of the 
public and of respondent's competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answer of re
spondent, in which answer respondent admits all the material allega
tions of the complaint to be true, and states that he waives hearing 
on the charges set forth in said complaint and that, without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon him findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in the 
complaint, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent Morris E. Newman, individually 
and as a sole trader tinder the style and name of Automotive Test 



1244 FEDERAL TRADE COMl\IISSION DECISIONS 

Order 26 F. T. C. 

Laboratories of America, or under any other trade name, in connec
tion with the offering for sale, sale and distribution of so-called "Cer
tificates of .Merit" and "Seals of Approval" or in connection with the 
offering for sale, sale1 and distribution of a so-called testing service 
for automotive or other products or writings purporting to evidence 
the result of tests, in interstate commerce or in the District of Colum
bia, do forthwith cease and desist from representing, directly or by 
implication : 

1. That the respondent makes independent, impartial, and scientific 
;tests of automotive and other products submitted to him for tests, 
,unless such is the fact; 

2. That the respondent is a safety engineer and president of an 
.organization operating or controlling a laboratory or engineering 
{}epartment equipped with the necessary apparatus, and manned by 
trained scientists and technicians, for testing automotive and other 
products, unless such are the facts; 

3. That respondent has a Consultant Advisory Board of 11 men to 
.assist him in conducting tests; that he receives on an average from 
200 to 300 letters of inquiry per month from manufacturers of auto
motive and other products; and that he has received several inquiries 
relative to the products he is seeking to test, unless such are the facts; 

4. That respondent's organization is the only one of its kind in the 
.country, and is comparable to the Good Housekeeping Institute, and 
is recognized today as the adopted standard in the automotive, chemi

.cal, and accessories field, unless such are the facts; 
It iB further ordered, That the respondent do forthwith cease and 

desist from : 
(a) Using on his letterheads, personal cards, or otherwise the word 

·"Laboratories," pictures of purported scientists and scientific equip
ment, or the picture of the seven-story building occupied by Greer 
College, either alone or in conjunction with the words "7 floors of 
modern test automotive equipment," unless and until respondent in 
fact conducts a scientific laboratory and employs trained scientists 
and technicians, and unless and until respondent has some actual 
connection with the said Greer College as owner or employee or oth
erwise through which he actually uses all the facilities and equip
ment of said Greer College in said business. 

(b) Preparing and issuing to sellers of automotive or other prod
ucts in said commerce so-called "Certificates of Merit" and "Seals of 
Approval" or other instruments in writing purportedly showing the 
result of tests conducted by the respondent, unless and until re
spondent owns, operates or controls a laboratory and employs trained 
·scientists and technicians and is equipped to test and does test such 
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automotive and other products in the manner and with the methods 
used by recognized scientific laboratories. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission are
port in writing setting forth in detail the manner and form in which 
he has complied with this order. 

160451'"-39-\'0L. 26-81 



1246 FEDERAL TRADE COMl\USSION DECISIONS 

Syllabus 26F.T.O. 

IN THE MATTER OF 

·wEST PENN DISTILLING COMPANY t INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED' '"IOLATION 
OF SEC. :1 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2620. Complaint, Nov. 9, 1935-Decision, May 9, 1988 

Where a corporation engaged as wholesaler and rectifier in purchaedng, recti
fying, blending, and bottling whiskies, gins, and other aleohoHe- beverages-, 
and in the sale thereof in a course of trade and commerce between and 
among the various states and in the District of ColumN.a, in substantial 
competition with (a) others engaged in manufacture, by true distillation. 
of whiskies, gins, and other such beverages from mash, wort. or wash, and 
in sale thereof as aforesaid, and who truthfully use words· "Distillery,'' 
"Distilleries," "Distillers," or "Distilling" as part o! tbeir corporate or 
trade names, and on their stationery and catalogs, and on labels of bottles 
in which they sell and ship their products and (b) with those engaged in 
business of purchasing, rectifying, blending, and bottling whiskies, etc., and' 
in sale thereof as hereinbefore set forth, and who do not thus use said 
words; and engaged, in course of its said business, in redistillation of alco
hol, purchased but not produced by it, over juniper berries and other aro· 
matlcs, through use of still for production of gins by process o! rectifica
tion as aforesaid, but neither operating nor controlling any place or places 
where spirituons beverages are made by process of original and continuouS' 
distillation from mash, wort, or wash and neither a distlllery nor a dis· 
tiller, as defined in section 3247 of the revised statutes regulating internut 
revenue, nor as commonly understood by trade and public--

Represented, through use of corporate name including word ''Distll!ing," 
printed on stationery, catalogs, and lnbels attached to bottles in which it 
sold and shipped its said products, and in various other ways, to its cus
tomers, and furnished same with' means of similarly representing thereby 
to their retailer-vendees and to ultimate vendees of consuming public, that 
it was a distiller and that such whiskies, gins, and other alcoholic bever
ages were by it made through process of distillation from mash, wort, or
wash; notwithstanding fact it was not a distiller and was not engaged, as
long definitely understood from word "Distilling" by wholesale and retail 
trade and ultimate purchasing public, as meaning manufacture of spirit
uous liquors by original and continuous distillation from mash, wort, or 
wash, through continuous closed pfpes and vessels until manufacture llJ 
complete, in distilling the said whiskies, etc., thus bottled, labeled, sold, 
and transported by it; 

With capacity and tendency to mislead and deceive dealers and purchasing 
public Into the belief that it was a distiller and that said whiskies, gins, 
and other spirituous beverages sold by it were by it made or distilled from 
mash, etc., by one continuous process, as above set forth, and to Induce 
dealers and purchasing public, In such belief, and in response to prefer· 
ence of a substantial portion of latter for purchase from distillers, to buy 
its said whiskies, gins, and other alcoholic beverages, rectified and bottled 
by it, and thereby unfairly divert trade to it from its competitors who dQ' 
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not, by their corporate or trade name or In any other manner, misrepre
sent that they are distillers: 

Held, That such acts and practices, were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 

Before Mr. John J. /{eenan, trial examiner. 
Mr. PGad B. Morehouse and Mr. DelVitt T. Puckett for the Com· 

mlSSlOn, 

Mr. Hall Johnston, of Washington, D. C., for respondent. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that ·west Penn 
Distilling Co., Inc., a corporation, hereinafter referred to as respond
ent, has been and is using unfair methods of competition in com
merce as "commerce" is defined in said act, and it appearing to the 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows : · 

PARAGRAPH' 1. Respondent is a corporation organized, existing, and 
doing business under the l3:ws of the State of Pennsylvania, with 
its office and principal place of business in the city of New Kensing
ton, in said State. It is now, and for more than 1 year last past 
has been, engaged in the business of a wholesaler and rectifier, pur
chasing, rectifying, blending, and bottling whiskies, gins, and other 
alcoholic beverages and in the sale thereof in constant course of trade 
and commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of its said business it causes its said products when sold to be trans
ported from its place of business into and through various States of 
the United States to the purchasers thereof, consisting of whole
salers and retailers, located in other States of the United States and 
the District of Columbia. In the course and conduct of its business 
as aforesaid respondent is now, and for more than 1 year last past 
?as been in substantial competition with other corporations and with 
Individuals, partnerships, and firms engaged in the manufacture by 
true distillation of whiskies, gins, and other alcoholic beverages from 
mash, wort, or wash, and in the sale thereof in trade and commerce 
between and among the various States of the United States and in 
the District of Columbia; and in the course and conduct of its busi
ness as a~oresaid respondent is, and for more than 1 year last past 
has been, m substantial competition with other corporations and with 
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individuals, firms, and partnerships engaged in the business of pur
chasing, rectifying, blending, and bottling whiskies, gins, and other 
alcoholic beverages and in the sale thereof in commerce behveen and 
among the various States of the United States and in the District 
of Columbia. 

PAR. 2. Upon the premises of respondent's place of business afore
said there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by respond
ent, is redistilled over juniper berries and other aromatics. Such 
rectification of alcoholic spirits does not make or constitute respond
ent a distillery or a distiller, as defined in Section 324 7 of the Revised 
Statutes regulating Internal Revenue, nor as commonly understood 
by the public and the liquor industry. For a long period of time the 
word "distilling" when used in connection with the liquor industry 
and with the products thereof has had and still has a definite sig
nificance and meaning to the minds of wholesalers and retailers in 
such industry and to the ultimate purchasing public, to wit, the 
manufacturing of spirituous liquors by an original and continuous 
distillation from mash, wort, or wash, through continuous closed 
pipes and vessels until the manufacture thereof is complete, and a 
substantial portion of the purchasing public prefers to buy spirituous 
liquors bottled and prepared by distillers. 

PAR. 3. In the course and conduct of its business as aforesaid by 
the use of the word "Distilling" in its corporate name, printed on its 
stationery, catalogs, and on the labels attached to the bottles in which 
it sells and ships its said products, and in various other ways, re
spondent represents to its custoq1ers and furnishes them with the 
means of representing to their vendees, both retailers and the ulti
mate consuming public, that it is a distiller and that the said wlus
kies, gins, and other alcoholic beverages therein contained were by 
it manufactured through the process of distillation from mash, wort, 
or wash, when, as a matter of fact, respondent is not a distiller, does 
not distill the said whis1.1.es, gins, and other alcoholic beverages by it 
so bottled, labeled, sold, and transported, and merely by the use of 
n still operated by it as aforesaid in the production of gin does not 
distill the whiskies, gins, and other spirituous beverages by it so 
bottled, labeled, sold, and transported in the sense in which the word 
"distilled" is commonly accepted and understood by those engaged in 
the liquor trade and the public. Respondent does not own, operate, 
or control any place or places where spirituous beverages are manu
factured by a process of original and continuous distillation from 
mash, wort, or wash. 



WEST PENN DISTILLING CO., INC. 1249 

1246 Findings 

PAR. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, whiskies, gins, and other spiritu
ous beverages sold by them and who truthfully use the words "dis
tillery," "distilleries," "distillers," or "distilling" as a part of their 
corporate or trade names and on their stationery, catalogs, and on the 
labels o£ the bottles in which they sell and ship such products. There 
are also among such competitors corporations, firms, partnerships, 
and individuals engaged in the business of purchasing, rectifying, 
blending, bottling, and selling whiskies, gins, and other alcoholic 
beverages who do not use the words "distillery," "distilleries," "dis
tilling," or "distillers" as a part of their corporate or trade names, 
nor on their stationery, catalogs, advertising, nor on the labels 
attached to the bottles in which they sell and ship their said products. 

PAR. 5. The representations by respondent, as set forth in para
graph 3 hereof, are calculated to and have a capacity and tendency 
to and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous beverages sold by respondent are manufactured 
or distilled by it from mash, wort, or wash by one continuous process 
and are calculated to and have the capacity and tendency to and do 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other alcoholic beverages rectified 
and bottled by the respondent, thereby diverting trade to respondent 
from its competitors who do not by their corporate or trade name or 
in any other manner misrepresent that they are distillers, and thereby 
l'esponclent does substantial injury to substantial competition in inter
state commerce. 

PAn. 6. The acts and things above alleged to have been done and 
the :false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
''An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 9, 1935, issued, and on 
November 12, 1935, served, its complaint in this proceeding upon 
l'espondent, West Penn Distilling Co., Inc., charging it with the use 
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of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondent's answer, the Commission, by order entered 
herein, granted respondent's motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and the substitute answer, 
briefs and oral arguments of counsel having been waived, and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS 1'0 THE FACTS 

P ARAORAPH 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Pennsylvania, with its 
office a.nd principal place of business in the city of New Kensington, 
in said State. For more than 1 year prior to May 22, 1936, and sub
sequent to the issuance of the complaint herein, the respondent was 
engaged in business as a wholesaler and rectifier, purchasing, rectify
ing, blending, and bottling whiskies, gins, and other alcoholic 
beverages and in the sale thereof in a course of trade and commerce 
between and ainong the various States of the United States and in 
the District of Columbia. In the course and conduct of its said busi
ness, it caused its said products, when sold, to be transported from 
its place of business into and through various States of the 
United States to the purchasers thereof, consisting of whole
salers and retailers, located in other States of the United States 
and the District of Columbia. In the course and conduct of its 
business as aforesaid, respondent was in substantial competition with 
other corporations and with individuals, partnerships, and firms 
engaged in the manufacture by true distillation of whiskies, gins, and 
other alcoholic beverages from mash, wort, or wash, and in the sale 
thereof in trade and commerce between and among the various States 
of the United States and in the District of Columbia; and in the 
course and conduct of its business as aforesaid respondent was in 
substantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the business of purchasing, rec
tifying, blending, and bottling whiskies, gins, and other alcoholic 
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.beverages and in the sale thereof in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

P.AR. 2. Upon the premises of respondent's place of business afore
said, there was a still for use in the production of gins by a process of 
il'ectification whereby alcohol, purchased but not produced by re
spondent, was redistilled over juniper berries and other aromatics. 
Such rectification of alcoholic spirits did not make or constitute re
spondent a distillery or a distiller, as defined in Section 3247 of the 
Revised Statutes regulating Internal Revenue, nor as commonly un
<:lerstood by the public and the liquor industry. For a long period of 
time the word "distilling," when used in connection with the liquor 
industry and with the products thereof, has had, and still has, a 
<lefinite significance and meaning to the minds of wholesalers and re
tailers in such industry and to the ultimate purchasing public, to wit, 
the manufacturing of spirituous liquors by an original and continuous 
distillation from mash, wort, or wash, through continuous closed pipes 
nnd vessels until the manufacture thereof is complete, and a sub
stantial portion of the purchasing public prefers to buy spirituous 
liquors bottled and prepared by distillers. 

PAR. 3. In the course and conduct of its business as aforesaid by 
the use of the word "Distilling" in its corporate name, printed on its 
stationery, catalogs and on the labels attached to the bottles in which 
it sold and shipped its said products, and in various other ways, re
spondent represented to its customers and furnished them with the 
means of representing to their vendees, both retailers and the ultimate 
<'onsuming public, that it was a distiller and that such whiskies, gins, 
-and other alcoholic beverages wl.'re manufactured by it through the 
process of distillation from mash, wort, or wash. As a matter of fact, 
respondent was not a distiller, did not distill the said whiskies, gins, 
and other alcoholic beverages by it so bottled, labeled, sold, and trans
ported, and merely by the use of a still operated by it as aforesaid in 
the production of gin did not distill the whiskies, gins, and other 
spirituous beverages by it so bottled, labeled, sold, and transported 
in the sense in which the word "distilled" is commonly accepted and 
understood by those engaged in the liquor trade and the public. Re
spondent did not own, operate, or control any place or places where 
·spirituous beverages were manufactured by a process of original 
.and continuous distillation from mash, wort, or wash. 

JlAR. 4. There were and are now among the competitors of re
spondent, engaged in the sale of spirituous beverages, as mentioned 
in paragraph 1 hereof, corporations, firms, partnerships, and indi-
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viduals who manufacture and distill from mash, wort, or washr 
whiskies, gins, and other spirituous beverages sold by them, and who 
truthfully use the words "distillery," "distilleries," "distillers," or 
"distilling" as a part o£ their corporate or trade names and on their 
stationery, catalogs, and on the labels o£ the bottles in which they 
sell and ship such products. There are also among such competitors 
corporations, firms, partnerships, and individuals engaged in the 
business of purchasing, rectifying, blending, bottling, and selling 
whiskies, gins, and other alcoholic beverages who do not use the 
words "distillery," "distilleries," "distilling," or "distillers" as a part 
of their corporate or trade names, nor on their stationery, catalogs, 
advertising, nor on the labels attached to the bottles in which they 
sell and ship their said products. 

PAR. 5. The representations by respondent as set forth in paragraph 
3 hereof, were then and are now calculated to have and do have a 
capacity and tendency to mislead and deceive dealers and the purchas
ing public into the belief that respondent was a distiller and that the 
whiskies, gins, and other spirituous beverages sold by respondent were 
manufactured or distilled by it from mash, wort, or wash by one con
tinuous process and were then and are now calculated to have and do 
have the capacity and tendency to induce dealers and the purchasing 
public, acting in such beliefs, to purchase the whiskies, gins, and other 
alcoholic beverages rectified and bottled by the respondent, thereby un
fairly diverting trade to respondent from its competitors who do not, 
by their corporate or trade names or in any other manner, misrepre
sent that they are distillers. 

PAR. 6. Because of existing regulations promulgated under the 
Federal Alcohol Administration Act, approved August 29, 1935 (49 
Stat. 977), providing that rectifiers who redistill purchased alcohol 
over juniper berries and other aromatics may label such resulting prod
uct "distilled gin," and requiring that the labels state who distilled 
it, the Commission has excepted gins produced by respondent by 
redistillation of alcohol over juniper berries and other aromatics from 
the prohibitions of its order. 

CONCLUSION 

The aforesaid acts and practices of the respondent, 'Vest Penn Dis
tilling Co., Inc., are to tbe prejudice and injury of the public and of 
respondent's competitors,· and constitute unfair methods of com
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the substitute 
answer of respondent, in which answer respondent admits all the 
material allegations of the complaint to be true, and states that it 
waives hearing on the charges set forth in said complaint and that, 
without further evidence or other intervening procedure, the Com
mission may issue and serve upon it findings as to the facts and con
clusion and an order to cease and desist from the violations of law 
<!barged in the complaint, and the Commission having made its find
ings as to the facts and conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It i8 m'dered, That the respondent, w· est Penn Distilling Co., Inc., 
a corporation, its officers, representatives, agents, and employees, in 
<;onnection with the offering for sale, sale, and distribution in inter
state commerce or in the District of Columbia, of whiskies, gins, or 
-other spirituous beverages (except gins produced by it through a 
process of rectification whereby alcohol purchased but not produced, 
by respondent, is redistilled over juniper berries and other aromat
ics), do cease and desist from : 

Representing through the use of the word "distilling" in its corpo
rate name, on its stationery, advertising, or on the labels attached to 
the bottles in which it sells and ships said products, or in any other 
way by word or words of like import, (a) that it is a distiller of 
whiskies, gins, or other spirituous beverages; or (b) that the said 
whiskies, gins, or other spirituous beverages were by it manufactured 
through the process of distillation; or (c) that it owns, operates, 
or controls a place or places where any such products are by it manu
factured by a process of original and continuous distillation from 
mash, wort, or wash, through continuous closed pipes and vessels 
until the manufacture thereof is completed, unless and until respond
ent shall actually own, operate, or control such a place, or places. 

It is further ordered, That the said respondent, within GO days 
from and after the date of the service upon it of this order, shall file 
with the Commission a report or reports in writing setti:ng forth in 
-detail the manner and form in which it is complying and has com
plied with the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

CENTRAL PATTERN & FOUNDRY COMPANY 

COl\IPLAI:ST, FINDINGS, AND ORDER I:-o REGARD TO THE ALLEGED VIOLATION 
OF SEC. :1 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2954. Complaint, Oct. 21, 1936-Decision, May 14, 1938 

Where a corporation engaged in the manufacture, sale, and distribution o:f 
aluminum, brass, and bronze castings and patterns, manufactured from 
ingot metals made to specifications, and from virgin ingots, gates, sprues, 
and mismacbined or scrapped castings-

Described as "clean, smooth aluminum castings at a price as low as 23 cents 
per pound, using only new ingot metals," products, in fabrication of which 
it used virgin ingots and misrun or mismachined and scrapped castings; 

With etiect of misleading members of trade and substantial portion of purchas
ing public into erroneous belief that It used the ordinarily more costly and 
superior primary or virgin aluminum in fabrication of its products, repre
sented as new ingot metals, and into purchase, by reason thereof, of sub
stantial quantities of said products, and of unfairly diverting trade to lt 
from competitor manufacturers and distributors of aluminum and other 
castings, who do not misrepresent type or classification of metal used In 
fabrication of their products, and who advertise, sell, and distribute 
aluminum and other castings In commerce among the various States and 
in the District of Columbia: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 

Before Mr. John L. Hornor, trial examiner. 
Mr. DelVitt T. Puckett for the Commi~sion. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Central 
Pattern & Foundry Company, a corporation, hereinafter referred to 
as respondent, has been and is using unfair methods of competition 
in commerce, as "commerce" is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
etating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Central Pattern & Foundry Company, is 
now and for several years last past, has been a corporation, organized,. 
existing, and doing business under the laws of the State of Illinoist 
with its principal office and place of business in the city of Chicago 
and State aforesaid. 
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It has been for several years last past and now is engaged in the 
production of aluminum and other castings and in the sale and dis
tribution of such products in commerce between the State of Illinois 
and the various other States of the United States, and in the District 
of Columbia. 

It causes its products when sold to be transported from said place 
of business to the purchasers thereof located in the various States of 
the United States other than the State of Illinois, and in the District 
of Columbia. 

Such purchasers consist of manufacturers of various kinds who use 
aluminum in the fabrication of their particular products, foundries 
of nrious kinds, and others selling castings of various metals. 

In the course and conduct of its business, the said respondent, 
Central Pattern & Foundry Company has been, and now is, in sub
stantial competition with other individuals, partnerships, and cor
porations engaged in the sale in interstate commerce of aluminum 
and other castings. · 

PAR. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent, Central Pattern & Foundry Com
pany, in soliciting orders for its aforesaid products has distributed 
circular letters among customers and prospective customers, includ
ing customers of its competitors hereinafter described in paragraph 3 
hereof, wherein it has offered and offers for sale clean, smooth 
aluminum castings at a price as low as 23 cents per pound using only 
"new ingot metals." 

In truth and in fact, the words "new ingot metals" have signified 
and meant for many years to the trade, and now signify and mean 
to it, that castings so described have been, were and are, made from 
virgin ingots. The products offered for sale and sold by respondent, 
described and designated as "new ingot metals," have not been and 
are not made from virgin ingots, have not been and are not "new 
ingot metals" as understood by the trade or the consuming public, but 
have been and are made from secondary or so-called No. 2 of grade 
No. 12 remelted metals and alloys. 

PAR. 3. There are now and for several years last past have been 
individuals, partnerships, and corporations offering for sale and sell
~ng in interstate commerce in competition with respondent, new 
mgot metals or castings made from virgin ingots, or virgin ingot 
metals and also from secondary or so-called No. 2 of grade No. 12 
remelted metals and alloys who truthfully advertise, describe, and 
represent such products. 

PAR. 4. The practice of respondent described in paragraph 2 
hereof has had and has the capacity and tendency to mislead and 
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deceive, has misled and deceived and does mislead and deceive the 
trade and purchasing public into the belief that the aforesaid repre
sentation and statement of respondent in paragraph 2 hereof regard
ing the use exclusively in its aluminum castings of "new ingot metals" 
has been and is true and into the purchase of respondent's said prod
ucts in reliance on such erroneous belief. 

The aforesaid practice of the respondent also has had and has the 
capacity and tendency to and does, unfairly divert trade to respond
ent from its competitors mentioned in paragraph 3 hereof who truth
fully represent, advertise, and describe their products, and as a re
sult thereof, respondent has been and is doing substantial injury to 
such competitors in the course of such competition. 

PAR, 5. The aforementioned methods, acts, and practices of re
spondent are all to the prejudice of the public and respondent's 
competitors as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 21, 1936, issued, and on 
October 23, 1936, served its complaint in this proceeding upon the 
respondent, Central Pattern & Foundry Company, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent's answer thereto, testimony and other 
evidence in support of the allegations of the said complaint' were in· 
troduced by De 'Vitt T. Puckett, attorney for the Commission, before 
John L. Hornor, an examiner of the Commission, theretofore duly 
designated by it. No testimony or other evidence .was introduced 
by the respondent in opposition to the allegations of the complaint. 
The said testimony and other evidence in support of the allegations 
of the complaint were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, and brief in support of the 
complaint (no ·brief having been filed by respondent and no oral 
argument having been requested); and the Commission having duly 
considered the matter, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Central Pattern & Foundry Com- . 
pany, is an Illinois corporation organized in March 1929. Its prin
cipal office and place of business are at 3737 South Sacramento Ave
nue, Chicago, Ill. It is engaged in the manufacture, sale, and distri
bution of aluminum, brass and bronze castings, and wood and metal 
patterns, which are sold to manufacturers generally throughout the 
United States. Respondent's products are manufactured from ingot 
metals made to specifications, virgin ingots, gates, sprues, and mis
machined or scrapped castings. Respondent's dollar volume of busi
ness for 1936 was approximately three-quarters of a million dollars. 

When orders are received for respondent's said products, it causes 
them to be shipped from its said place of business in Chicago, Ill., to 
the purchasers thereof located at various points in States of the 
United States other than the State of Illinois. The respondent now 
maintains, and for several years last past has maintained, a course 
of trade in said products in commerce between and among the various 
States of the United States. 

At all times since respondent entered into said business, it has 
been in substantial competition with other corporations and with 
partnerships and individuals engaged in the manufacture, sale, and 
distribution or in the sale and distribution, of aluminum and other 
metal castings in commerce among and between the several States 
of the United States and in the District of Columbia. 

PAR. 2. The ore from which aluminum is taken is called bauxite. 
It is dug out of the ground, usually by open mining. After bauxite 
is mined, it is reduced to alumina, which is generally done by a chem
ical process. The alumina is then reduced to aluminum by an 
electrolytic process. The aluminum is then remelted and made into 
convenient shapes and forms which are ealled ingots. 

Aluminum is a metal, and is divided generally in two classifica
tions, viz., primary or virgin aluminum and secondary aluminum. 
Primary or virgin aluminum is the metal obtained by an electrolytic 
treatment of alumina and is the best quality aluminum. It is gen
erally higher in price than secondary aluminum and comes nearer 
to meeting specifications than does secondary aluminum. Secondary 
aluminum is that which has lost its original identity as to source, 
and is obtained by remelting used parts and waste, such as gates, 
sprues or mismachined, and scrapped castings. Secondary aluminum 
Usually contains impurities, such as copper and zinc, and lacks the 
elasticity of the primary metal. 

Both classifications of aluminum are used in the manufacture of 
aluminum castings. Castings are generally manufactured according 
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to specifications, such as the S. A. E. or A. S. T. M. specifications. 
In some instances, the purchaser specifies that only primary or virgin 

· ~netal be used. In other instances, however, the purchaser does not 
specify which classification of the metal is to be used, but leaves the 
matter to the discretion of the manufacturer~ 

PAR. 3. In the course and conduct of its business, as described 
herein, the respondent distributed a circular letter among customers 
and prospective customers, in which it offered for sale "clean, smooth 
aluminum castings at a price as low as 23 cents per pound, using 
only new ingot metals." Respondent used virgin ingots, misrun or 
mismachined, and scrapped castings, in the fabrication of its said 
products. 

There is no specific classification in the castings industry such as 
"new ingot metals." However, based upon the testimony of foundry
men, sales managers, salesmen, purchasing agents, and executive 
officers of manufacturers of castings of various kinds, the Commis
sion finds that the expression "new ingot metals," when used to 
describe aluminum and other castings means virgin or unused metals, 
and that castings so described are manufactured from only primary 
or virgin metal. 

PAR. 4. The use by respondent of the representations set forth 
herein, in describing its aluminum castings, has had, and now has, 
the capacity and tendency to mislead, and does mislead, members of 
the trade and a substantial portion of the purchasing public into 
the erroneous belief that respondent uses only primary or virgin 
metal in the fabrication of its prodttcts, which are represented as 
"new ingot metals," and as a result of such erroneous belief, into 
the purchase of substantial quantities of respondent's said products. 

There are, among the competitors of respondent as mentioned in 
paragraph 1 hereof, manufacturers and distributors of aluminmn 
and other castings who do'not misrepresent the type or classification 
of metal used in the fabrication of ·their products, who likewise ad
vertise, sell and distribute aluminum and other castings in commerce 
among the various States of the United States and in the District of 
Columbia. lly use of the representations aforesaid, trade has been, 
and is now being diverted unfairly to respondent from said 
competitors.' 

CONCLUSION 

The aforesaid acts and practices of respondent, Central Pattern 
& Foundry Company, are to the prejudice and injury of the public 
and of respondent's competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
respondent, testimony, and other evidence taken before John L. 
Hornor, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and brief filed 
herein in support of the complaint (no brief having been filed by 
respondent and no oral argument having been requested) and the 
Commission having made its findings as to the facts and its con. 
dusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Central Pattern & Foundry 
Company, its agents, representatives, and employees, in connection 
with the offering for sale, sale, and distribution of aluminum castings 
in interstate commerce or in the District of Columbia, do forthwith 
~ease and desist from: 

Using the expression "only new ingot metals," or any other expres
sion or device of similar import and meaning, to describe its 
aluminum castings, or the metal from which such castings are made, 
unless such castings are manufactured wholly from primary or virgin 
aluminum. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

COLONIAL DAMES, INC., AND COLONIAL DAMES 
COMPANY, LTD. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3101,. Complaint, June '1, 193'1 1-Decision, May 16, 1938 

Where two corporations engaged in manufacture and sale and sale and distri· 
butlon, from Hollywood, of a certain line of preparations for use in the 
care, treatment, and beautification of the skin-

(a) Included words "Colonial Dames" in their respective corporate names and 
made use thereof in listing, identifying and describing their said businesses. 
and in trade names of said various preparations and made use thereof 
In identifying and describing their various preparations in advertisements 
in newspapers, pamphlets, radio broadcasts, etc., and as a trade name on 
the packages and containers in which sold, and referred to the "Head," 
"Chief Chemist," or "Famous Beauty Consultant" of their "Colonial Dames 
Laboratories," in connection with sale of their said products, and more 
particularly in connection with radio advettising thereof, and in conveying 
to prospective purchasers among the consuming public various messages. 
creeds, and representations; 

Notwithstanding fact their said preparations were not produced, approved, 
sponsored or recommended by, or in any manner connected with or
related to, any of several patriotic, historical and social organizations with 
national or more or less wide-spread ramifications and chapters, and history 
and membership running back for many yt>ars, and so named or identified, 
and none of which had ever engaged in manufacture or sale of cosmetics 
or any other preparation or product of commerce; 

With effect of misleading and deceiving a substantial portion of purchasing 
public into erroneous belief that said preparations were produced, approved, 
sponsored, endorsed, or recommended by one or more of such societies; 
and 

(b) Represented in advertising their said products In newspapers, circulated 
in various parts of the United States and through pamphlets, etc., and 
radio broadcasts, that the "Beauty 'Vash," Included in their aforesaid line 
and sold under said trade name, would have an instant beautifying effect 
on the skin, and that it worked like magic in banishing stubborn black
heads, etc., and, while not a chemical bleach, would gently bleach the skin 
with whitening action derived from the natural elements from which 
made; 

Facts being it did not have said effects or tone sallow skins and effect was 
merely to cleanse and not to bleach, and it was not the ans\Vt>r to stubborn 
blackheads, etc. ; 

(c) Represented, as aforesaid, that the "l\Iassage Cream," included In Its 
said line and sold under aforesaid designation, was a superlative tissue 
cream and quickly banished, by reason of almond oil content, all traces 
of dryness and sluggishness, increased circulation of fresh, pure blood, etc.r 

•Amended. 
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and thereby rebuilt and youthified from within and thus worked with 
nature instead of against it, etc.; 

Facts being chief benefits derived from use of said preparation were due to 
massage rather than to action of its ingredients, and it did not banish all 
traces of dryness, Increase circulation, rebuild, or youthify from within, 
etc.; and 

(d) Represented that its "Beautifier" remained always on the surface and 
prevented pore clogging and actually builded beauty into the skin, and. 
that its said "Beauty Aids" acted on a different principle from most 
cosmetics, through working according to accepted laws of nature instead 
of attempting the impossible feat of rubbing in youth and beauty; 

Facts being preparation in question was b!'neficial chil'fly as a powder base 
and dill not prevent pore clogging nor "actually build beauty into the 
skin," nor act on a different principle as above claimed; 

With effect of misleading a substantial portion of purchasing public an.d 
causing prospective purchasers to believe that said false and misleading 
representations were true and that said pr!'paration bad the l'fficacy and 
usefulness in the care, treatment, and beautification of the skin represented 
and implied by them, and of causing a substantial portion of purchasing 
public to buy their said preparations in aforesaid erroneous beliefs, and 
of thereby unlawfully and unfairly diverting trade to them from com
petitors engaged in sale of preparations recommended for use in connection 
with care, treatment and b!'autification of the skin, and truthfully and 
accurately represented: 

Held, That such acts and practices were all to the prejudice and injury of· 
the public and competitors and constituted unfair methods of competition. 

Mr. Marshall Morgan for the Commission. 
Alvord & Al-vord, of ·washington, D. C., for respondents. 

AMENDED CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Colonial 
Dames, Inc., and Colonial Dames Company, Ltd., corporations, here
inafter referred to as respondents, have been and are using unfair 
methods of competition in commerce, as "commerce" is defined 
in said act, and it appearing to said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

P .ARAGRAPH 1. Colonial Dames, Inc., is a corporation organized 
under the laws of the State of Delaware, but having its principal 
office and place of business located at 4652 Hollywood Boulevard, 
Hollywood, Calif. Colonial Dames Company, Ltd., is a corporation 
organized and doing business under the laws of the State of Cali
fornia, with its principal offic~ and place of business also located at 

16045lm-39-VOL, 26--82 
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4652 Hollywood Boulevard, Hollywood, Calif. Said companies, 
located at the same Hollywood address, as above stated, are owned 
and controlled by the same parties in interest, who direct the activities 
and control the policies of each. Said Colonial Dames, Inc., and 
Colonial Dames Company, Ltd., hereinafter referred to as respond
ents, are now, and for several years last past have been engaged in 
the manufacture, in their laboratory, and in the sale and distribution 
of certain preparations for use in the care, treatment and beautifica
tion of the skin, and cause said preparations, when sold, to be trans
ported from their said place of business in the city of Hollywood, 
State of California, into and across the several States of the United 
States and the District of Columbia, to the purchasers thereof located 
at various points in said several States other than the State of Cali
fornia, and in the District of Columbia. 

In the course and conduct of their business as aforesaid, the re
spondents are and have been in substantial competition in commerce 
between and among the several States of the United States and in 
the District of Columbia with other corporations, and with asso
ciations, partnerships and individuals engaged in said commerce in 
the sale and distribution of preparations for the care, treatment and 
beautification of the skin. Among the competitors of the respondents 
in said commerce are many who truthfully represent the efficacy and 
usefulness of their products when used in the care, treatment and 
beautification of the skin and who do not engage in the acts, prac
tices and methods used and employed by the respondents as herein
after alleged. 

PAR. 2. In the course and conduc,t of the business of respondents, 
the words "Colonial Dames" appear as a part of the corporate name 
of each company and are uniformly employed and used by respond
ents in advertising in newspapers, pamphlets, booklets, circulars, and 
in radio broadcasts as a trade name to indicate and identify the busi
ness conducted by respondents, and in describing the qualities and 
characteristics of their said preparations, and as a trade-mark on 
packages and containers to brand and identify the goods sold by them. 

The business place of respondents located at 4G52 Hollywood 
Boulevard, Hollywood, Calif., as aforesaid, is listed in the telephone 
directory as "Colonial Dames Corporation," and in connection there
with a local establishment for the sale of respondents' cosmetic prod
ucts, designated as "Colonial Dames Charm Shop," is operated at 
the same address. The "corporation" and the "Charm Shop," located 
at the same address, as aforesaid, are listed under the san1e telephone 
number. Cosmetic products of the respondents are labeled as sold 
hy "Colonial Dames Co." and the words "Colonial Dames" coupled 
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with a . design depicting two dancing figures in colonial costume 
appear as a trade mark on products sold by respondents in commerce. 

PAR. 3. Respondents in the course and conduct of their business 
in said commerce, as aforesaid, refer to their preparations generally 
as Colonial Dames Beauty Aids, and sell, among others, preparations 
-designated as Colonial Dames Beauty 'V ash, Colonial Dames Mas
sage Cream, and Colonial Dames Beautifier, and advertise said prod
ucts in newspapers circulated in various parts of the United States, 
through pamphlets, booklets and circulars distributed among pro
spective purchasers in various parts of the United States and through 
radio broadcasts, in all of which they make and cause to be made 
many statements concerning the efficacy and usefulness of their said 
preparations in the care, treatment and beautification of the skin. 

Among the statements so made, distributed and circulated and 
typical of those used by the respondents in offering for sale and 
selling their said preparations in said commerce are the following: 

Colonial Dames "Beauty Wash." Frankly, it Is a luxury-but luxury or 
not, you will delight in tts instant beautifying efl'ect on your skin. It works 
magic in banishing stubborn blackheads, toning sallow skins, whitening and 
refining texture. Leaves the skin Immaculately clean and just like velvet! 

While Colonial Dames Beauty Wash does gently bleach the skin, please re
member that 1t is NOT a chemical bleach. Its gentle whitening action Is 
derived solely from the natural elements from which it ls made. 

Beauty Wash provides the answer to stubborn blackheads, sallow and dis
-colored skin problems! • • • just try it, and see how quickly pores yield 
all clogging impurities • • • Almond meal and buttermilk were beauty 
standbys in our grandmother's day. They are combined with science's latest 
innovations to form this dainty, effective beauty ald. 

They find that a five-minute nightly facial with Colonial Dames Massage 
Cream quickly banishes all traces of dryness or sluggishness, leaving the skin 
freshly stimulated and vibrant. Made with almond oil, it ls • • • a super
lative tissue cream. 

Colonial Dames Massage Cream and other exquisite Colonial Dames prepara· 
tlons occupy the spotlight or favor in film circles. 

Colonial Dames Massage Cream lubricates, softens and increases the circula
tion or fresh pure blood to every tiniest cell and tissue ot the skin, thereby 
rebuilding and youthitylng from WITHIN • • • Thus, you may be sure 
ot a fresh, youthful skin by working WITH nature, instead or AGAINST. 

Colonial Dames Massage Cream, for instance, is used nightly as cleanser and 
tissue cream. A definite improvement in skin texture is apparent even after 
a few applications. 

Colonial Dames Massage Cream cleanses far more thoroughly than most of 
the so-called cleansing creams, because it is made wlth almond oil, and as n 
tissue cream, 1t works perfectly with Nature to rejuvenate the inner tissues. 
Applied according to the ritual of beauty, it is more than a skin food-more 
tban a cleanser-it is TRUE SKIN REJUVENATOR. 

It Is the purpose or Colonial Dames Massage Cream and the nightly tnclal 
treatment to reestablish normal circulation so t11at EVERY tiny cell Is ade
-quately nourished. 
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Colonial Dames 1\Iassage Cream is mol'e than a cleanser-it is a .TISSUE 
CREAM as welL 

Colonial Dames Massage Cream drives directly to the cause of all beauty 
imperfections and rids the skin of those enemies. The results are direct and: 
Immediate. 

COLONIAL DAMES MASSAGE . CREAl\! reactivates the tissues from 
\VITHIN, stimulates cell structure, restores lubricating oils, exercises the 
muscles and brings a surge of rich red blood to supply needed nourishment and 
purge out toxic impurities the natural way. 

COLONIAL DAl\IES 1\IASSAGE CREAM CORRECTS AND PREVENTS 
faulty skin texture by REMOVING THE CAUSE I Physicians prescribe this. 
fine cream as a super-cleanser for the correction of stubborn blemishes ! • • • 
COLONIAL DAMES MASSAGE CREAl\1 is a cosmetic NECESSITY. 

It (Colonial Dames 1\Iassage Cream) is a complete, normalizing treatment
and complexion blemishes, which are abnormal, quickly disappear. 

Also, because Colonial Dames Beautifier remains always on the Blll'face, it 
prevents pore clogging. 

Colonial Dames Beautifier actually builds beauty into the skin. 
Colonial Dames Beauty Aids today combine these same fine ingredients, un

spoiled by modern byproducts or commercialism. 
Effective because they act on a different principle from most cosmetics. 

Instead of attempting the im)lossible feat of "rubbing in youth and beauty" 
entirely from the outside, Colonial Dames Beauty Aids work according to the· 
accepted laws of nature. 

In further connection with the sale of their said products, respond
ents, particularly in connection with radio advertising, convey to 
prospective purchasers among the consuming public various messages, 
creeds and representations from the "head," "chief chemist" or 
"famous beauty consultant" of the "Colonial Dames Laboratories." 

PAR. 4. Respondents, in the course and conduct of their business 
in said commerce, and by the means and in the manner aforesaid, 
represent and imply that their said preparation "Colonial Dames 
Beauty Wash" when used as directed has an instant beautifying 
effect on the skin; that "it works like magic" in banishing stubborn 
blackheads, toning sallow skins, and in whitening the skin and refin
ing its texture; that it is a competent and effective corrective or treat
ment in eliminating stubborn blackheads and restoring the natural 
color to sallow and discolored skins, and in removing quickly all 
clogging impurities from the pores of the skin. 

In truth and in fact, the preparation "Colonial Dames Beauty 
Wash," when used as directed by the respondents or otherwise, does. 
not have an instant beautifying effect on the skin; it does not work 
like magic or otherwise in banishing stubborn blackheads, toning 
sallow skins and in whitening the skin and refining its texture; it is 
not a competent and effective corrective or treatment in eliminating 
stubborn blackheads, restoring natural color to sallow and discolored 
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skins and in removing quickly all clogged impurities from the pores 
of the skin. 

PAR. 5. Respondents, in the eourse and conduet of their business 
in said commerce, and by means and in the manner aforesaid, repre
sent and imply that their said preparation "Colonial Dames Massage 
·Cream," when used as directed, will quickly banish all traces of dry
ness and sluggishness and leave the skin freshly stimulated and 
vibrant; that it increases the circulation of fresh pure blood to every 
tiniest cell and tissue of the skin, rebuilding and youthifying from 
within; that it will reestablish normal circulation so that every tiny 
·cell is adequately nourished; that it drives directly to the cause of all 
beauty imperfections and rids the skin of those "enemies," producing 
direct and immediate results; that it corrects and prevents faulty skin 
texture by removing the cause; that it is a complete, normalizing treat
ment and causes complexion blemishes quickly to disappear; that it is 
a tissue eream and rejuvenates the inner tissues and is a true skin re
juvenator; that it stimulates cell structure, reactivates tissues from 
within, and brings a surge of rich red blood to supply needed nourish
ment; that it is a super cleanser for the correction of stubborn blem
ishes of the skin; purges out toxic impurities in a natural way, and 
is a cosmetic necessity; that it is composed in part of almond oil and 

\ that almond oil is superior to other vegetable oils for use in a mas
sage cream, and that because of its almond oil content said prepara
tion is superior to most massage creams. 

In truth and in fact, the preparation "Colonial Dames Massage 
Cream," when used as directed by the respondents or otherwise, will 
not quickly banish all traces of dryness and sluggislmess and leave 
the skin freshly stimulated and vibrant; it will not increase the cir
-culation of fresh pure blood to every tiniest cell and tissue of the 
.skin and rebuild and youthify from within; it will not reestablish 
normal circulation so that every tiny cell is adequately nourished; it 
-does not drive directly to the cause of all beauty imperfections and 
rid the skin of those "enemies" and does not produce direct and im
mediate results; it does not correct and prevent faulty skin texture by 
removing the cause thereof; it does not cause complexion blemishes 
quickly to disappear; it is not a tissue cream and does not rejuvenate 
the inner tissues and it is not a true skin rejuvenator; it does not 
stimulate cell structure, reactivate tissues from within or bring a 
surge of rich red blood to supply needed nourishment; it is not a 
super cleanser for the correction of stubborn blemishes of the skin; 
it does not purge out toxic impurities in a natural way nor is it a cos
metic necessity; almond oil constitutes only a small portion of the 
total oils used in said preparation and it is not a superior oil for use 
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in such creams nor does it render said preparation superior to most 
massage creams. 

PAR. 6. Respondents in the course and conduct of their business in 
said commerce, and by the means and in the manner aforesaid, repre
sent and imply that their said preparation "Colonial Dames Beauti
fier," when used as directed, remains always on the surface of the 
skin and thereby prevents the pores of the skin from becoming 
clogged, and that it actually builds beauty into the skin. Respond
ents represent and imply that their other preparations, referred tO' 
as "Colonial Dames Beauty Aids," contain the same fine ingredients
found in said beauty wash, massage cream, and beautifier, and that 
they act on a principle different from most cosmetics, and work 
according to the accepted laws of nature. 

In truth and in fact, said preparation "Colonial Dames Beautifier," 
when used as directed by the respondents or otherwise, does not re
main always on the surface of the skin, does not prevent the pores 
of the sldn from becoming clogged and does not actually build beauty 
into the skin; nor do said '"Colonial Dames Beauty Aids" act on a 
principle different from most cosmetics, nor do they work according 
to the accepted laws of nature, 

PAR. 7. On or about April 8, 1891, there was organized in the city 
of Philadelphia, Pa., a patriotic, educational and historical society 
under the name "The Pennsylvania Society of the Colonial Dames of 
America". This society was formed for the purposes, among others. 
of collecting and preserving manuscripts, relics, etc., of colonial days, 
the restoration and preservation of historical buildings, the collection 
and diffusion of information concerning the colonies and colonial days, 
the stimulation of patriotism, and to secure the organization of 
similar societies with like purposes and aims in the several States of 
the United States. 

Since the organization of the Pennsylvania Society of the Colonial 
Dames of America, as aforesaid, similar societies with the same pur
poses and aims have been organized in, and incorporated under the 
laws of several of the States of the United States and the District of 
Columbia. There now exist forty-one such State societies, each of 
which is incorporated under the laws of the respective State where 
organized, and one such society incorporated under the laws of the 
District of Columbia. These forty-two societies have formed a fed
eration under the name "The National Society of the Colonial Dames 
of America," which has and maintains offices and headquarters in 
the City of Washington in the District of Columbia from which are 
directed the general activities of the various member State societies. 
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During the year 1891 there was organized in the State of New 
York a patriotic and historical society under the name "The Colonial 
Dames of An1erica." This society is incorporated under the laws of 
the State of New Yotk and has chapters located in many of the cities 
of the several States of the United States. 

For many years there has been organized and in existence in the 
United States a patriotic and historical society under the name "The 
Colonial Dames of the Seventeenth Century." 

The purposes and aims of the society "The Colonial Dames of 
America" and of the society "The Colonial Dames of the Seventeenth 
Century" are generally of the same nature as those of the member 
State societies of the federation "The National Society of the Colonial 
Dames of America." 

The membership of the aforementioned societies is limited and is 
confined to women, the majority of whom are active and prominent 
in national, State, and municipal social and civic affairs. 

For more than 20 years last past, because of the activities of these 
several societies, more particularly the member societies of the fed
eration "The National Societies of the Colonial Dames of America,"· 
and of the activities and prominence of their members, in carrying 
out the purposes and aims of the said societies, the words "Colonial 
Dames" have been associated by the public generally with these 
societies to such an extent that their use in connection with articles of 
trade and commerce, to identify, designate and describe such articles,. 
causes the public generally to believe that such articles, so identified, 
designated, and described, are produced, approved, sponsored, 
endorsed, or recommended by one or more such societies. 

Respondent's said preparations are not produced, approved, spon
sored, endorsed or recommended by, or in any manner connected with 
or related to, any of said societies. 

PAR. 8. The representations and implications of the respondents as 
aforesaid concerning the efficacy and usefulness of their said prepara
tions in the care, treatment and beautification of the skin are false 
and misleading and have had, and do have, the tendency and capacity 
to, and do, mislead and deceive a substantial portion of the purchas
ing public and cause prospective purchasers to believe that said false 
and misleading representations and implications are true, and that 
said preparations have the efficacy and usefulness in the care, treat
ment and beautification of the skin as represented and implied by the· 
respondents. The use by the respondents of the words "Colonial 
Dames" in the:lr respective corporate names, and in identifying and 
designating the business conducted by them and in describing their· 
said preparations in advertisements, in newspapers, pamphlets, books, 
circulars and .in radio broadcasts, and as a trade-mark on the packages 
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and containers in which said preparations are sold, as hereinabove 
alleged, has a tendency and capacity to, and does, mislead and 
deceive a substantial portion of the purchasing public and cause 
prospective purchasers erroneously to believe that said preparations 
are produced, approved, sponsored, endorsed, or recommended by 
one or more of the societies hereinabove described. Said erroneous 
beliefs cause a substantial portion of the purchasing public to pur
chase respondents' said preparations, thereby unlawfully and unfairly 
diverting trade to the respondents from their said competitors who 
truthfully represent their products, to the substantial injury of said 
competitors in said commerce and to the injury of the public. 

PAR. 9. The acts, practices, and methods of the respondents, as 
hereinabove alleged, are all to the prejudice of the public and 
respondents' said competitors, and constitute unfair methods of com
petition in commerce within the intent and meaning of Section 5 
of an Act of Congress, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
a.vvroved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 12, 1937, issued and served 
its original complaint in this proceeding upon respondent, Colonial 
Dames Company, Ltd., a corporation stated to be trading as Colonial 
Dames, Inc., charging it with the use of unfair methods of compe
tition in commerce in violation of the provisions of said act, and 
thereafter on June 7, 1937, issued and served its amended complaint 
upon the respondents, Colonial Dames, Inc., and Colonial Dames 
·Company, Ltd., corporations, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaints and the filing of 
respondents' respective answers thereto, a stipulation was entered 
into whereby it was stipulated and agreed that a statement of facts 
filed and executed by the respondents through their counsel, Alvord 
& Alvord, and by W. T. Kelley, Chief Counsel of the Federal Trade 
Commission, subject to the approval of the Commission, might be 
taken as the facts in this proceeding in connection with any further 
t£'stimony in support of the charges stated in the complaints, or in 
opposition thereto, and that the Commission might proceed upon 
said stipulation of facts and other evidence to be or which might be 
taken hereafter to make its report stating its findings as to the facts 
(including inferences which it might reasonably draw from the said 

.stipulated facts) and its conclusion based thereon, and enter its order 
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disposing of the proceeding without the presentation of argument 
or the filing of briefs. Thereafter this proceeding regularly came 
on for final bearing before the Commission on said complaints~ 
answers and stipulation, said stipulation having been approved and 
accepted, and the Commission, having considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes these its findings as to the facts 
and its conclusion drawn therefrom: 

FINDINGS AS TO THE F;ACTS 

PARAGRAPH 1. Respondent, Colonial Dames, Inc., is a corporation 
organized under the laws of the State of Delaware, but having its 
principal office and place of business located at 4652 Hollywood 
Boulevard, Hollywood, Calif. Respondent, Colonial Dames Com
pany, Ltd., is a corporation organized and doing business under the 
laws of the State of California, with its principal office and place of 
business also located at 4652 Hollywood Boulevard, Hollywood, Calif. 

Respondent, Colonial Dames, Inc., is now, and for several years 
last past has been, engaged in the sale and distribution of certain 
preparations designated as "Colonial Dames Beautifier" and "Colonial 
Dames Beauty ·wash" for use in the care, treatment and beautification 
of the skin, and causes and has caused said preparations when sold 
to be transported from its said place of business in the city of Holly
wood, State of California, into and across the several States of the 
United States and the District of Columbia to the purchasers thereof 
located at the various points in the said several States other than the 
State of California and in the District of Columbia. For some time 
respondent Colonial Dames, Inc., was engaged in the sale and dis
tribution, in similar manner, of a certain preparation designated as 
"Colonial Dames Massage Cream." Respondent has discontinued 
the manufacture and sale of this product and states that it does not 
intend resuming the same. 

Respondent, Colonial Dames Company, Ltd., makes some sales 
abroad and some interstate sales by mail. Such transactions are of 
small magnitude and importance, however. The business of said 
respondent, Colonial Dames Company, Ltd., consists principally of 
~anufacturing cosmetics in its laboratories and selling the same in 
lntrastate commerce to respondent, Colonial Dames, Inc. 

PAR. 2. In the course and conduct of its business as aforesaid, 
respondent, Colonial Dames, Inc., is and has been in substantial com
petition in commerce between and amonO' the several States of the 
l!nited States and in the District of Cohtmbia with other corpora
tions, partnerships and individuals engaged in said commerce in the 
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sale and distribution of preparations for the care, treatment and 
beautification of the skin. Respondent, Colonial Dames Company, 
-Ltd., is and has been engaged in such competition to the extent of 
the interstate business done by it, as above stated. 

PAR. 3. In the course and conduct of the business of respondents 
and of respondents' predecessors in the manufacture and sale of cos
metics, the words "Colonial Dames" appear and have appeared for 
many years as a part of the name for each company or firm and are 
or have been employed and used for many years by respondents and 
respondents' predecessors as aforesaid in advertising in newspapers, 
pamphlets, booklets, circulars, and more recently in radio broadcasts, 
as a trade name to indicate and identify the business conducted by 
Tespondents and respondents' predecessors and in describing the 
qualities and characteristics of their said preparations and as a trade 
mark on packages and containers to brand and identify the goods 
sold by them. 

Respondents' principal place of business, located at 4652 Holly
wood Boulevard, Hollywood, California, as aforesaid, is listed in the 
telephone directory as "Colonial Dames Corporation'' and in connec· 
tion therewith a local establishment for the sale of respondents' cos
metic products designated as "Colonial Dames Charm Shop" is 
-operated at the same address. The "Corporation" and the ''Charm 
Shop," located at the same address as aforesaid, are listed under the 
.same telephone number. Cosmetic products of the respondents are 
labeled as sold by "Colonial Dames Company" and the words 
"Colonial Dames" coupled with a design depicting two dancing 
figures in colonial costume appear. as a trade mark on products sold 
by respondents in commerce. 

In further connection with the sale of their said products, re
spondents, particularly in connection with radio advertising, have 
conveyed to prospective purchasers among the consuming public 
various messages, creeds and representations from the "Head," 
"Chief Chemist" or "Famous Beauty Consultant" of the "Colonial 
Dames Laboratories," maintained and operated by Colonial Dames 
Company, Ltd. 

PAR. 4. Respondent, Colonial Dames, Inc., advertises and has ad
vertised its said products in newspapers circulated in various parts 
.of the United States, through pamphlets, booklets and circulars dis
. tributed among the prospective purchasers in various parts of the 
United States and through radio broadcasts, in all of which it makes 
and causes to be made many statements concerning the efficacy and 
usefulness of said preparations in the care, treatment, and beauti
fication of the skin. 
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In the course and conduct of its business as hereinabove described, 
respondent, Colonial Dames, Inc., to induce the purchase of its prod
ucts, has made, published, or caused to be published, various state
ments, claims and representations with respect to the efficacy and 
usefulness of its said preparations in the care, treatment and beauti
fication of the skin. Typical of said statements, claims and repre
sentations, among others, are the following: 

(1) That Colonial Dames Beauty Wash will have an instant 
beautifying effect on the skin-works like magic in banishing stub
born blackheads, toning sallow skins, whitening and refining texture, 
and leaving the skin immaculately clean and just like velvet; (2) 
That Colonial Dames Beauty Wash, while not a chemical bleach, 
will gently bleach the skin, its whitening action being derived from 
the natural elements from which it is made. 

Typical of representations made with respect to respondents' 
Colonial Dames Massage Cream are the following : 

(1) That Colonial Dames Massage Cream is a superlative tissue 
-cream and, being made with almond oil, quickly banishes all traces 
of dryness or sluggishness, leaving the skin freshly stimulated and 
vibrant; (2) That it softens and increases the circulation of fresh 
pure blood to every tiniest cell and tissue of the skin, thereby re
building and youthifying from within, thus working with nature 
instead of against it; (3) That it works perfectly with nature to 
rejuvenate the inner tissues-is more than a skin food and cleanser
is a true skin reju~·enator; that the purpose of said cream and nightly 
facial treatment therewith is to reestablish normal circulation so 
that e\'ery tiny cell is adequately nourished; that it is more than a 
cleanser-is a tissue cream as well; that it drives directly at the 
cause of all beauty imperfections and rids the skin of those enemies; 
that it reactivates the tissues from within stimulates cell structure, 
1·estores lubricating oils, exercises the muscles and brings a surge of 
rich red blood to supply needed nourishment and purge out toxic 
impurities the natural way; that it cures and prevents faulty skin 
texture by removing the cause; that it is a complete normalizing 
treatment; that it will cause complexion blemishes to quickly 
disappear. 

Further representations are : 
That respondents' Colonial Dames Beautifier remains always on 

the surface preventing pore clogging and actually building beauty 
h1to the skin; that respondents' beauty aids act on a different princi
ple from most cosmetics and are effective because instead of attempt
Hlg the impossible feat of "rubbing in youth and beauty" entirely 
from the outside, Colonial Dames Beauty Aids work according to 
the accepted laws of nature. 
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PAR. 5. In truth and in fact the said statements and representa
tions made by respondents as aforesaid with respect to the efficacy 
and usefulness of their said preparations in the care, treatment and 
beautification of the skin were and are false, deceptive, and mislead
ing in the following, among other, particulars: 

The chief benefits derived :from the use of Colonial Dames 
:Massage Cream are due to massage rather than to the action of its 
ingredients; 

According to the weight of scientific authority, Colonial Dames 
Beauty 'Vash does not banish stubborn blackheads, or tone sallow 
skins. Colonial Dames l\Iassage Cream does not banish all traces. 
of dryness or sluggishness, increase the circulation of :fresh pure 
blood to enry tiniest cell or tissue, or rebuild or youthify from 
within, or rejuvenate the inner tissues, or reestablish normal circula
tion, or drive directly at the cause of all beauty imperfections, or· 
reactivate the tissues :from within, or stimulate cell structure, or· 
correct and prevent faulty skin texture; 

The effect of Colonial Dames Beauty Wash upon the skin is 
merely to cleanse and not to bleach, and is not the "answer" to stub
born blackheads and sallow and discolored skin problems; 

Colonial Dames Beautifier is beneficial chiefly as a powder base 
and does not prevent pore clogging nor "Actually build beauty into 
the skin"; does not act on a different principle :from most cosmetics. 

PAR. 6. There are among the competitors of respondents referred t(} 
in paragraph 1 hereof those who manufacture and sell in commerce 
products like or similar to those sold by respondents and who do not 
make false, misleading or extravagant claims or representations con
cerning such products but advertise and represent the same :fairly and 
accurately. 

PAR. 7. The National Society of the Colonial Dames of America,. 
with headquarters at Dumbarton House, 'Vashington, D. C., is a :fed
eration or organization of incorporated societies of 40 States of the 
United States and the District of Columbia. The society is princi
pally historical and patriotic. Among its definite aims are to com
memorate the history of the Original Thirteen Colonies and to teach 
their lessons of patriotism to the citizens of the future. 

The total membership of the National Society of the Colonial 
Dames of America was 434 in 1894, 2,050 in 1896, 5,579 in 1906, 8,128 
in 1916, 9,595 in 1925 and 11,603 in 1935. The California organiza
tion affiliated with The National Society of the Colonial Dames of 
America was initiated in 1896. It had a membership of 115 in 1904:, 
169 in 1914, 172 in 1925 and 235 in 1935. The population of the State 
of California in 1930 was 5,677,251. 
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PAR. 8. During the year 1891, there was organized in the State of 
New York a patriotic and historical society under the name "The 
Colonial Dames of America." This organization now has chapters 
located in Baltimore, Philadelphia, Washington, Paris (France), 
San Francisco, Shreveport (Louisiana), Nashville, Dallas, Danville 
(Kentucky), Rome (Italy) and London (England). The total mem
bership of this society amounted to 350 in 1889 and to 4,000 in 1935, 
many of whom were resident abroad. The work done by the society 
is confined principally to the territory of the thirteen original Ameri
can colonies. 

PAR. 9. In :May 1896, there was incorporated in the State of New 
York a social and patriotic organization known as "Colonial Daugh
ters of the Seventeenth Century." This organization has auxiliary 
chapters in New York and various other States of the United States, 
and the present organization includes in its membership ladies living 
in the various States of the United States. The total membership 
of this society is unknown. 

Respondents' said preparations are not produced, approved, spon
sored or recommended by, or in any manner connected with or related 
to, any of said societies, and none of said societies is now, or ever has 
been, engaged in the manufacture or sale of cosmetics or of any other 
preparation or product of commerce. 

PAR. 10. The words "Colonial Dames" have been and are frequently 
used and understood by the public generally to describe and desig
nate American ladies of the Colonial period and were so used and 
understood prior to the organization of any of the societies above 
mentioned. 

The term "Colonial Dame" is also occasionally used to describe a 
descendant of an American personage of the Colonial period whether 
or not such descendant is a member of one of the above mentioned 
societies. 

PAR. 11. The trade mark "Colonial Dames" was registere<l by re
spondents' predecessors in the State of California in 1906 and with 
the United States Patent Office in 1922. 

PAR. 12. For many years subsequent to 1886 the marketing and 
distribution of the products of respondents' predecessors were con
fined to the Pacific Coast. At the present time, approximately 45 
percent of the sales of respondents' products are made in California 
and an additional 30 percent in the States of Washington and Ore
gon. The words "Colonial DamE's" are, and for many years have 
Leen, associated in the minds of people on the Pacific Coast and else
where with the products of respondents and their predec!.'ssors. 
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PAR. 13. The use by respondents of the hereinbefore enumerated 
:false and misleading representations in connection with the offering 
for sale and the sale of respondents' said products has had and does 
have the tendency and capacity to and does mislead a substantial 
portion of the purchasing public and causes prospective purchasers 
to believe that said false and misleading representations are true and 
that said preparations have the efficacy and usefulness in the care, 
treatment and beautification of the skin as represented and implied 
by the respondents. The use by respondents of the words "Colonial 
Dames" in their respective corporate names, and in identifying and 
describing their said preparations in advertisements, in newspapers, 
pamphlets, books, circulars and radio broadcasts, and as a trade 
name on the packages and containers in which said preparations are 
sold as hereinabove described, has a tendency and capacity to, and 
does, mislead and deceive a substantial portion of the purchasing 
public and causes prospective purchasers erroneously to believe that 
said preparations are produced, approved, sponsored, endorsed, or 
recommended by one or more of the societies hereinabove described. 
Said erroneous beliefs induced by the various misrepresentations of 
the respondents as herein detailed, cause and have caused a substan
tial portion of the purchasing public to purchase respondents' said 
preparations, thereby unlawfully and unfairly diverting trade to re
spondents from competitors engaged in selling in interstate commerce 
preparations which are recommended for use in connection with the 
care, treatment and beautification o£ the skin and which are 
truthfully and accurately represented. 

CONCLUSION 

The aforesaid acts and practices of the respondents as herein al
leged are all to the prejudice and injury of the public and of re
spondents' competitors and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the amended complaint of the Commission, the answer 
of respondents thereto, and the agreed stipulation as to the facts 
£>ntered into between the respondents herein, Colonial Dames, Inc.~ 
and Colonial Dames Company, Ltd., and W. T. Kelley, chief counsel 
of the Commission, which stipulation provides that the statement 
of facts contained therein may be taken as the facts in this pro
ceeding in connection with any further testimony in support of the 
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charges stated in the complaint or in opposition thereto, and that 
the Commission may proceed upon said stipulation of facts and 
other evidence to be or which may be taken hereafter to make its 
report, stating its findings as to the facts (including inferences which 
it may reasonably draw from the said stipulated facts) and its 
conclusion based thereon, and to enter its order disposing of the pro
ceeding without the presentation of argument or the filing of briefs, 
the Commission having made its findings as to the facts and con
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the said respondents, Colonial Dames, Inc., and 
Colonial Dames Company, Ltd., corporations, their officers, servants, 
employees, or agents, individual or corporate, in connection with the· 
advertising, describing, offering for sale and sale in interstate com
merce or in the District of Columbia of preparations used or to ·be 
used in the care, treatment, and beautification of the skin, do forth
with cease and desist from: 

1. Representing that Colonial Dames Massage Cream is a skin 
rejuvenator, a skin food; 

2. Representing that the chief benefits derived from the use of 
Colonial Dames Massage Cream are due to the action of its ingredi
ents rather than to massage; 

3. Representing that Colonial Dames Massage Cream banishes all 
traces of dryness or sluggishness, increases the circulation of fresh 
pure blood to every tiniest cell or tissue of the skin, thereby rebuild
ing and youthifying from within; reesetablishes a normal circulation 
and drives directly at the cause of all beauty imperfections, and rids 
the skin of those enemies; reactivates or rejuvenates the tissues from 
within; stimulates cell structure and brings a surge of rich red blood 
to supply needed nourishment and purge out toxic impurities; or 
cures and prevents faulty skin texture and actually builds beauty 
into the skin; 

4. Representing that the effect of Colonial Dames Beauty 'Vash: 
upon the skin is that of a bleach and not merely a cleansing agency; 

5. Representing that according to the weight of scientific authority 
Colonial Dames Beauty 'Vash banishes stubborn blackheads and 
tones sallow skins; 

6. Representing that Colonial Dames Beautifier prevents pore clog
ging and actually builds beauty into the skin; that it acts on a differ
ent principle from most cosmetics; and from making other represen
tations of similar tenor or import or any other or further represen
tations concerning the efficacy and usefulnE~ss of respondents' said 
preparations in the care, treatment, and beautification of the skin 
unless and until said representations are true in fact; 
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7. Using the words "Colonial Dames" in their respective corporate 
names, in identifying and describing the business conducted by them 
and in describing their said preparations in advertisements, news
papers, pamphlets, books, circulars, and radio broadcasts, or through 
any other means or device or in any other manner, without clearly 
and conspicuously adding in immediate connection or conjunction 
therewith the words "Not connected with any society." 

It i8 further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MA'ITER OF 

LASALLE EXTENSION UNIVERSITY 

MODIFYING CEASE AND DESIST ORDER 

Docket 2654. Ot·der, May 18, 1938 

Order granting petition of respondent to modify Commission's prior cease and 
desist order entered against it in Docket 2654, on May 19, 1937, 24 F. T. C. 
1286, prohibiting misrepresentations in connection with use of words "Ex
tension University," as therein specified, and order in question modified as 
below set forth. 

Before Mr. W. lV. Sheppard, trial examiner. 
Mr. J. T. Welch for the Commission. 
LaRochelle, Brooks and Beardsley, of Chicago, Ill., and Mr. George 

L. Schein and Mr. II. B. Oox, of 'Vashington, D. C., for respondent. 

MODIFIED ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the petition of respondent to modify the order to cease 
and desist issued herein on May 19, 1937, and upon oral argument by 
counsel for respondent in support of said petition to modify heard by 
the Commission on March 18, 1938, and the Commission having duly 
considered said petition and oral argument and the record herein, and 
being now fully advised in the premises; 

It is ordered, That the petition to modify the order to cease and 
desist issued herein be, and the same is, hereby granted, and the said 
order is hereby modified so as to read : 

It is ordered, That the respondent LaSalle Extension University, its 
officers, representatives, agents and employees, in connection with the 
offering for sale, sale, and distribution of correspondence courses of 
instruction in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

Representing, directly or indirectly, through the use of the term 
"Extension University" or the word "University" in its corporate 
name, or in any other manner, that it is, or that it conducts, a univer
sity or an extension university; unless and until respondent shall insert 
and use also the words "a correspondence institution," or the words 
"an institution for correspondence students," in immediate conjunction 
with its title, corporate name, or other designation, and in letters 
equally legible and conspicuous with said title, corporate name, or 

160451m--39--VOL.26----8~ 
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other designation, used on textbooks, pamphlets, stationery, letter 
heads, advertising matter, or otherwise. 

It i.rJ further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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Syllabus 

IN THE MATTER OF 

TARPON SPRINGS SPONGE EXCHANGE, INC., ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE· ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3024. Complaint, Dec. 29, 1936-Decision, May 18, 1938 1 

Where a stockholder membership corporation engaged in maintainiJ:~g and con· 
ducting a sponge exchange for the use and benefit of its stockholder mem
bers and such others as might be granted permits in buying, storing, and 
selling sponges in the community involved, in which (1) over 80 per
cent of all domestic wool sponges were produced, (2) substantially all 
such products bought and sold passed through exchange in question, ( 3) 
over GO percent of population was directly uependent upon sponge industry, 
and ( 4) the financial situation was precarious because of condition of said 
industry and community's almost complete dependence thereon; and the 
active members of said exchange, packers and distributors of sponges, 
engaged In buying same on said exchange and selling such sponges to 
wholesale and retail dealers located in the various States and the District 
of Columbia and in foreign countries, in competition with one another and 
with others in such sale and distribution, and constituting the source from 
which the majority of the regularly established wholesale and retail dealers 
throughout the United States were required to procure wool sponges in 
order to offer and be able to sell a line thereof produced in the United 
States, and confronted by a condition in which such packers found them
selves greatly overstocked, with their stock heavily mortgaged, collections 
of outstanding accounts slow, and their financial credit about exhausted-

(a) Entered into, adopted and carried out a resolution, following a general 
meeting in said community of all interested parties in the industry to 
consider, as stated, ways and means in connection with aforesaid problems, 
under which resolution it was provided that catch of sponges then stored 
in exchange should be sold promptly by a certain date, and that new catch 
of wool sponges to be brought in should not be offered for sale for a 
specified period exceeding 3 months, and that buyers should not be per
mitted to purchase any such sponges, directly or indirectly, outside of 
exchange, except for fill-in orders from one buyer to another, and that any 
buyer violating such agreement should be fined from $750 to $2,500, depend
ing on amount bought; and 

Where 1:he "boat operators," i.e., individuals, concerns, and corporations engaged 
in advancing funds and supplies to thm;;e actually occupied in sponge fishing 
expeditions and compensated therefor through receipt of a percentage of the 
proceeds arising from the sale of the sponges gathered, and the "independent 

1 Findings and order herewith take the place of findings and order made as of January II, 
1938, not published, an<:! vacated by order of even date herewith. 

The new findings show the adverse economic conditions existing In the sponge Industry 
at Tarpon Springs at the time respondents engaged In the prohibited practices, and new 
ord~r. while prohibiting same practices as did ol<:l order, bas added proviRion that nothln~ 
therein contained shall be construed to conflict In any manner with the provisions of the 
Onlted StatPB Code concerning commerce and trade In the fishing Industry (U. S. CollA 
title 15, ch. 13A, sees. 521 and 522). 
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boat owners" engaged in the business of procuring or fishing sponges from 
the Gulf of Mexico and storing and selling same at and through the afore
said exchange, and fully aware of the fact, in the case of both, that sponges 
brought to and sold through such exchange were, within a reasonable time 
and in the vast majority of instances, sold, and distributed in commerce 
between the buyers thereof and customers in the various States, and that 
the regular channel of commerce in sponges brought to said community was 
from producer to exchange to packer to buyers and users throughout the 
United States and the world-

( b) Entered into and adopted a concurrent resolution, under provisions of 
which they promised not to allow their boats to sell, during aforesaid period, 
any of their wool sponges, excepting those then stored in exchange and 
being prepared for sale, and also boats then out and supplied by them; and 

'Where said various individuals and concerns, packers and distributors, and 
"operntors" and "indeiJendent boat owners," as above set forth, following 
adoption of such resolutions and closing of exchange for sale of wool 
sponges--

(c) Concertedly refused, during period of time thus provided for, to buy or sell 
such sponges in or through such exchange, though making sales from one 
packer to another for purpose of filling orders on hand for wool sponges 
from persons outside the State; 

With intent and effect of preventing further decline in and increasing prices of 
such sponges ( assertedly theretofore below cost of production), both on 
exchange and elsewhere, and wi1:h intent of permitting said packers to 
unload their surplus stocks, collect outstanding accounts, and make adjust
ments accordingly, and with result that they were able to and did dispose 
of between. 40 and 50 11ercent of their then stocks, and normal flow of 
sponges from producer through exchange to consumers in other States, Dis
trict of Columbia, and in foreign countries was stopped completely during 
aforesaid period, and. prke thereof to dealers and public generally was 
increased, and competition in interstate sale thereof was suppressed and 
hindered through closing exchange as aforesaid : 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 

Before Mr. Robm·t S. Hall, trial examiner. 
!fir. Astor Hogg and Mr. Karl Stecher for the Commission. 
Mr. William L. Hill, of 'Vashington, D. C., for respondents, along 

with Mr. Henry H .. Morgan, of Tarpon Springs, Fla., for l\Ieres 
Sponge & Trading Co. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,'' the 
Federal Trade Commission, having reason to belieye that Tarpon 
Springs Sponge Exchange, Inc., a corporation (hereinafter referred 
to as respondent Exchange), and certain of its members, as herein
after set forth (hereinafter designated as respondent packer mem-
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hers); and James S. Smitzes, Inc., A. L. Tarapina, John Fassol, 
George Cladakis, \V. F. Ferguson, Nic :Macrenaris, Anastacios Kotis, 
Diamundis Leonis, Michael Gonatos, and Vasilio Christon (herein
after referred to us respondent boat operators and independent boat 
owners), have been, and are now using unfair methods of competi
tion in commerce, as "commerce" is defined in said act; and it appear
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect, as follows: 

PARAGRAPH 1. Respondent Exchange is a stockholder-membership 
corporation, organized, existing, and doing business under the laws 
of the State of Florida, with its principal office and place of business 
located at Tarpon Springs, Fla. It is engaged in the business of 
conducting a Sponge Exchange for the service of its stockholder
members and others in buying, storing, and selling sponges. It has 
a membership of approximately 25 individuals, firms, partnerships, 
and corporations. The members of said respondent Exchange are 
Packers and distributors of sponges, and are engaged in the sale of 
said sponges to wholesale and retail dealers located in the various 
States of the United States other than the State of Florida. They 
cause said sponges, when sold, to be transported from the State of 
Florida to the purchasers thereof, at their respective points of loca
tion. There has been, and now is, a constant current of trade and 
commerce in said sponges between the members of said respondent 
Exchange, located in the State of Florida, and dealers in said sponges 
located at points throughout other States of the United States. In 
the course and conduct of their respective businesses, in selling and 
offering for sale sponges in commerce, as herein set out, the members 
of respondent Exchange are in competition with each other, except 
for the matters and things herein alleged, and are in competition 
With other corporations, individuals, firms, and partnerships likewise 
engaged in the sale and distribution of similar products in commerce 
among and between the various States of the United States. 

The respondent Exchange operates what is generally known as a 
Sponge Exchange, where the producers of such sponges unload their 
catch into a storage room, and where the packers and distributors 
purchase said sponges from the producers through the Exchange, 
and from where said sponges are thereafter sold and shipped in 
commerce by such packers and distributors, as hereinbefore set out. 
Tarpon Springs, Fla., is noted throughout the country and in many 
sections of the world as the sponge-producing center of America. 
The sponges bought and sold through respondent Exchange are re
garded by the trade and purchasing public of the United States as the 
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best commercial domestic sponges that can be procured. Practically 
all of the sponges marketed at Tarpon Springs, Fla., are sold through 
the respondent Exchange. The sheepswool sponge, often designated 
as a wool sponge, is in great demand by industries throughout the 
United States, and is the most valuable sponge on the American 
market for commercial purposes. Virtually all of the sheepswool 
sponges produced in the United States are produced near Tarpon 
Springs, Fla., and are sold through the respondent Exchange. A 
majority of the regularly established wholesale and retail dealers of 
wool sponges throughout the United States are required to procure 
their sponges from the members of respondent Exchange in order 
to offer a line of domestic wool sponges. 

While the membership of the respondent Exchange consists of 
approximately 25 persons, firms, and corporations, the following
named respondents are the active members, all of whom are either 
packers or distributors : 

Mary J. Bouchlas, trading as Rock Island Sponge Company, with her princi· 
pal place of business located at Tarpon Springs, Fla. 

John Diamandis and Peter J. Cardulis, partners, trading as Diamandis & 
Cardulis, with their principal place of business located at Tarpon Springs, Fla. 

N. G. Arfaras, an individual, with his principal place of business located at 
Tarpon Springs, Fla. 

Sponge Producers' Corporation, a corporation existing under the laws of. 
the State of Florida, with its principal place of business located at Tarpon 
Springs, Fla. 

Charles Simeon and Charles Halipilias, partners, trading as Simeon & 
Halipilias, with their principal place of business located at Tarpon Springs, Fla. 

Sponge Fishing Company, a corporation existing under the laws of the State 
of Florida, with its principal place of business located at Tarpon Springs, Fla. 

Dlamandis Diamandis and Cristos Psilakas, partners, trading as Industrial 
Florida Sponge Company, with their principal place of business located at 
Tarpon Springs, Fla. 

Albert Bloch & Sons, Inc., a corporation existing under the laws of' the State 
of New York, with its principal place of' business located at 36 Walker Street, 
New York City. 

D. A. Alissandratos and Nick Bessis, partners, trading as Commercial Sponge 
Company, with their principal place of business located at Tarpon Springs, Fla. 

1\Ieres Sponge & Trading Company, a corporation existing under the laws of. 
the State of Florida, with its principal place of business located at Tarpon 
Springs, Fla. 

Alec Stefanides, an individual, with his principal place of business located 
at Tarpon Springs, Fla. 

C. G. Andrlotes, trading as C. G. Andriotes & Company, with Ills principal 
place of bu!'llncss located at Tarpon Springs, Fla. 

George S. Smitzes, James Smitzes, Louis Smitzes, and Nick Drims, partners, 
trading as Smitzers & Drivas, with their principal place of business located at 
Tarpon Springs, Fla. 

E. M. :Macrenaris, an individual, with bis principal place of business located 
at Tarpon Springs, Fla. 
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Nick Philippou and John Kourematis, partners, trading as Tropical Sponge 
Company, with their principal place of business located at Tarpon Springs, Fla. 

Schroeder & Tremayne, Inc., a corporation existing under the laws of the 
State of Missouri, with its principal place of business located at 500 North 
Commercial Street, St. Louis, Mo. 

John Fassol and P. Saclarides, partners, trading as Fassol and Saclarides, 
with their principal place of business located at Tarpon Springs, Fla. 

Certain respondents hereinafter designated as "respondent boat 
operators" are: James S. Smitzes, Inc., a corporation existing under 
the laws of the State of Florida, with its principal place of business 
located at Tarpon Springs, Fla.; A. L. Tarapina, of Tarpon Springs, 
Fla.; John Fassol, of Tarpon Springs, Fla.; George Cladakis, of Tar
pon Springs, Fla.; W. F. Ferguson, of Tarpon Springs, Fla.; and 
Nic Macrenaris, of Tarpon Springs, Fla. All respondent boat oper
ators are engaged in the business known to the trade as "boat opera
tors," and finance sponge-fishing expeditions for a percentage of the 
proceeds. 

The respondents Anastacios Kotis, of Tarpon Springs, Fla.; Dia
mandis Leonis, of Tarpon Springs, Fla.; Michale Gonatos, of Tarpon 
Springs, Fla., and V asilio Christon, of Tarpon Springs, Fla., are in
dependent boat owners, and are hereinafter so designated, and are 
engaged in the business of procuring sponges, storing and selling 
them through the respondent Exchange. The respondents listed 
herein as "boat operators" are likewise inter~sted in, and engaged in, 
the sale of the sponges procured by them through the said Sponge 
Exchange. 

Only packers who own stock in the respondent Exchange, and 
others who, by payment of certain fees, enjoy the same rights in this 
regard as stockholders, are permitted to make purchases in the 
Sponge Exchange. Practically all of the sponge fishermen or pro
ducers of wool sponges in the United States make their sales through 
the said Sponge Exchange. 

PAR. 2. On or about January 25, 1935, all of the respondents named 
herein united in a common course of action, and combined, conspired, 
and confederated together, cooperatively, for the purpose of I'estrain
ing and preventing interstate trade in wool sponges, and of increas
ing the price of wool sponges in commerce between and among the 
several States of the United States and in the District of Columbia. 
Pursuant to said concert of action, conspiracy, and confederation, and 
in furtherance thereof, the said respondents did the following acts 
and things: 

1. The respondent packer members of the respondent Exchange 
(excepting the respondent Schroeder & Tremayne, Inc.), at a meet
ing of the said Exchange, by a certain resolution, which was signed 
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by said respondent members, agreed, among other things, that all 
purchases of wool sponges, in or outside the Exchange, would be dis
continued from February 15, 1935, to May 1, 1935. Said resolution, 
so passed and agreed to by the said respondent members, is in words 
and figures as follows : 

RESOLUTION 

The stockholders of the Tarpon Springs Sponge Exchange in meeting assem
bled, this day January 25th, 1033, and having the best interest of the Sponge 
Industry in mind. 

RESOLVED that it is to the best interest of the Sponge Industry that the 
catch of sponges now stored in the Exchange be sold on the Exchange between 
this date and February 15th, thereby allowing ample time for such hookboats 
as are now out to bring their catches in, and that the new catch of Sponges 
to be brought in shall not be offered for sale on the Exchange until after May 
First the Exchange however remaining open for an sales of Yellow Gross and 
Wire between the dates mentioned. 

Resolved further that said buyers shall not be permitted to buy any 
Wool Sponges, directly or indirectly, OUTSIDE of the Exchange, except for 
'Fill-in-orders' from ONE BUYER to ANOTHER 

Resolved further that any buyer violating this agreement shall be sub· 
ject to the following fines 

1. Buyers, who according to the last statistics, bought over $50,000.00 worth 
shall be fined $2,000.00 

2. Buyers, who according to the last statistics, bought between $15,000.00 
and $50,000.00 worth shall be fined $1,000.00 

3. Buyers, who bought less than $15,000.00 shall be fined $750.00 
The adoption of the said resolution moved by Geo. M. Smltzes and seconded 

by N. G. Arfaras and subject to a wired adherence by the northern firms of 
James H. Rhodes & Co., American Sponge & Chamois Co., Schroeder & 
Tremayne, and Greek American Sponge Co. Local buyers adopting the above 
resolution hereby attest by affixing their signatures as follows: 

Rock Island Sponge Co. 
Diamandis & Cardulis 
N. G. Arfaras 
Sponge Producers Corp. 
Simeon & Halipilias 
Sponge Fishing Co. 
Albert Bloch & Sons (proxy) 
Commercial Sponge Co. 
John Fassol & P. Saclarides 
1\feres Sponge & Trading Co. 
Alex. Stefanides 
C. G. Andriotes & Co. 
Smitzes & Drivas 
Em. Macrenaris 
Industrial Flda. Sponge Co. 
Tropical Sponge Co. 

(Signatures.) 
Charles M. Brown 
John Diamandis 
N.G.Arfaras 
Geo. M. Emmanuel 
Chas. Simeon 
Antonis Giallourakis 
Ernest Mears 
D. A. Allissandratos 
John Fassol 

A. Stefanides 
C. G. Andrlotes 
Geo. S. Smltzes 
Em. Macrenaris 
D. Diamandis 
Tropical Sponge Co. 
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Following the passage and adoption of the above and foregoing 
resolution the respondent member Schroeder & Tremayne approved 
and ratified the said resolution, by agreeing to the postponement 
of sales as set out in the resolution, and by agreeing to the other 
provisions of said resolution. 

2. On January 25, 1935, the respondent boat operators James S. 
Smitzes, Inc., A. L. Tarapina, John Fassol, George Cladakis, ·w. F. 
Ferguson, and Nic Macrenaris, and the respondent independent boat 
owners Anastacios Kotis, Diamandis Leonis, Michael Gonatos, and 
Vasilio Christon, at a meeting in Tarpon Springs, Fla., adopted and 
signed a resolution, which is in words and figures as follows: 

BE IT RESOLVED by the operators of the sponge boats of the City of 
Tarpon Springs, Florida, that we promise not to allow any of our boats to 
sell any of their wool sponges, excepting those sponges now stored in the Sponge 
Exchange and being prepared for sale, before May First, 1935, it being under
stood at the same time that such hookboats as are now out, and who may be 
supplied (sic) by us, shall have the right to dispose of their catch by 
February 15th. 

Be it further resolved that the independent boat owners shall join with us 
ln this resolution. 

OPERATORS: 

Tarpon Springs, Florida, 
January 25, 1935. 

J. S. Smitzes, Inc., By J. L. Smitzes, Pres. 
Alex L. Tarapina 
John Fassol 
George Cladakis 
W. F. Ferguson 
Nic 1\Iacrenarls 

INDEPENDENT BOAT OWNERS: 
Anastacios Kotis 
D. Leonis 
Michael Gonatos 
Vasilio Christon. 

3. Used other cooperative practices and means in furtherance of 
said plan. 

PAR. 3. Pursuant to the adoption of the foregoing resolutions and 
agreements, the Exchange was closed, for the purchase or sale of 
Wool sponges, from February 15, 1935, until May 3, 1935, and the 
respondents, during said period of time, by said combination, agree
ment, and concert of action, refused to buy or sell wool sponges dur
ing said period of time. 

PAR. 4. The purpose, result, and effect of the combination, con
spiracy, and agreements hereinabove set forth, and the acts and 
practices performed thereunder by said respondents, have been, and 
were, during the period from February 15, 1935, to May 3, 1935, 
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unduly and unreasonably to restrain commerce, among and between 
the various States of the United States, in sponges; and to increas(} 
substantially the price of wool sponges to the wholesale dealers, 
retail dealers, and to the consuming public, by prohibiting the re
spondent boat operators and respondent independent boat owners 
from selling sponges during said period of time; by interrupting and 
prohibiting commerce, as herein set out, in wool sponges during said 
period of time; and by preventing wholesale dealers and retail deal
ers in wool sponges throughout the United States from purchasing 
their requirements of domestic wool sponges in commerce, as herein 
set out, from the sources of supply. 

PAR. 5. The foregoing alleged acts and practices of respondents 
were in undue restraint of competition and trade in commerce, as 
herein set out, and are, and were, to the prejudice of the public inter
est, and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

REPORT, FINDINGS AS TO THE F .Aars, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on the 29th day of December 1936, 
issued and subsequently served its complaint in this proceeding upon 
respondents, Tarpon Springs Sponge Exchange, Inc., a corporation, 
Mary J. llouchlas, trading as Rock Island Sponge Company, John 
Diamandis and Peter J. Cardulis, partners trading as Diamandis and 
Cardulis, N. G. Arfaras, an individual, Sponge Producers' Corpora
tion, a corporation, Charles Simeon and Charles Halipilias, partners 
trading as Simeon and Halipilias, Sponge Fishing Company, a cor
poration, Diamandis Diamandis and Cristos Psilakas, partners trad
ing as Industrial Florida Sponge Company, Albert Block and Sons, 
Inc., a corporation, D. A. Alissandratos and Nick Bessis, part
ners trading as Commercial Sponge Company, Meres Sponge & Trad
ing Company, a corporation, Alec Stefanidi, an individual, C. G. 
Andriotes, trading as C. G. Andriotes & Company, George S. 
Smitzes, James Smitzes, Louis Smitzes and Nick Drivas, 
partners trading as Smitzes and Drivas, Em. Macrenaris, an 
individual, Nick Philippou and John Kourematis, partners 
trading as Tropical Sponge Company, Schroeder and Tremayne, 
Inc., a corporation, John Fassol and P. Saclarides, partners trading 
as Fassol and Saclarides, James S. Smitzes, Inc., a corporation, A. L. 
Tarapina, an individual, John Fassol, an individual, George Cladakis, 
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an individual, lV. F. Ferguson, an individual, Nic Macrenaris, an in
dividual, Anastacios Kotis, an individual, Diamandis Leonis, an 
individual, :Michael Gonatos, an individual, and Vasilio Christon, an 
individual, charging them with the use of unfair' methods of com
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondents' answers 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by Astor Hogg, attorney for the 
Commission, before Robert S. Hall, an examiner of the Commis
sion, theretofore duly designated by it, and in opposition to the alle
gations of the complaint by 'Villiam L. Hill and Henry H. :Morgan, 
attorneys for the respondent; and said testimony and other evidence 
Were duly recorded and filed in the office of the Commission. There
after, the proceeding regularly came on for final hearing before the 
Commission upon the said complaint, the answers thereto, testimony 
and other evidence, and briefs in support of the complaint and in 
opposition thereto, and the oral arguments of Karl Stecher, counsel 
for the Commission, and ·william L. Hill, counsel for respondents, 
and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Tarpon Springs Sponge Exchange, 
Inc., hereinafter referred to as respondent Exchange, is a stockholder 
ltlembership corporation organized in 1909, existing and doing busi
ness under the laws of the State of Florida, with its principal office 
~nd place of business located at Tarpon Springs, Fla. It is engaged 
lll the business o£ maintaining and conducting a sponge exchange for 
the use and benefit of its stockholder members and such others as may 
be granted permits, in buying, storing, and selling sponges. There 
are in all approximately 25 members of the respondent exchange. 
AU of the active members are packers and distributors of sponges and 
are engaged in buying sponges on the Exchange and selling said 
sponges to wholesale and retail dealers located in the various States 
of the United States, the District of Columbia, and foreign countries. 
'I'hey cause said sponges, when sold, to be transported from the State 
of Florida to purchasers thereof located outside of the State of 
~lorida. There has been, and is now, a course of trade and commerce 
In said sponges between the members of the respondent Exchange 
located at Tarpon Springs, Fla., and dealers in said sponges located 
nt points throughout other States of the United States, the District 
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of Columbia, and foreign countries. In the purchase and sale and 
offering for sale of said sponges in commerce as herein set out, the 
members of the respondent Exchange are in competition with each 
other, except as such competition was restricted and suppressed by 
the acts and practices hereinafter set out, and are in competition with 
other corporations, individuals, firms, and partnerships likewise 
engaged in the sale and distribution of sponges in commerce among 
and between the various States of the United States. 

Respondent Tarpon Springs Sponge Exchange, Inc., built a struc
ture, rectangular in shape, more or less open on one side and with 
stalls around the other three sides, all opening on the court in the 
middle. These stalls are rented out to boat captains to store their 
catches of sponges until such time as they are ready for sale. Prac
tically all sponges brought into Tarpon Springs are stored in this 
Exchange and are there offered for sale. On sale days the various 
boat captains bring their sponges out of the stalls and place them in 
the court in piles, where they are sold at auction. All bids are 
secretly made by the bidder handing in a slip of paper on which his 
bid is listed. The captain of the ship is free to accept or reject any 
bid made. 

After they are purchased at the Exchange the sponges are taken by 
the packer to his warehouse and are there prepared for shipment to 
purchasers in various parts of the United States outside of Florida 
and in foreign countries. 

The sponges produced in the United States come under four gen
eral classifications, to wit: wool sponges, also known as sheep's wool 
sponges; yellow sponges; wire sponges; and grass sponges. By far 
the most important, both from the standpoint of quality and from the 
standpoint of quantity, is the wool sponge, this species far exceeding 
in value and in quantity all other varieties combined. ·wool sponges 
are considered the best domestic sponges for the automobile-washing 
trade and for what is known as the paint industry. Practically all 
of the wool sponges produced in the United States come from the 
waters of the Gulf of Mexico adjacent to Tarpon Springs, Fla., or 
Key 'Vest, Fla. Tarpon Springs, Fla., is the largest and most im
port:mt sponge-producing center in the United States. Upwards of 
80 percent of all sponges produced in the United States come from 
Tarpon Springs. The wool sponges produced at Tarpon Springs have 
the reputation of being the finest wool sponges produced anywhere. 
Over 90 percent of the population of Tarpon Springs is directly 
dependent upon the sponge industry. 

The majority of the regularly established wholesale and retail 
dealers throughout the United States are required to procure wool 
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sponges :from the members of the respondent Exchange in order to 
offer and be able to sell a line of wool sponges produced in the United 
States. There is no other way for these wholesalers and retailers 
throughout the United States to obtain an adequate supply of do
mestic wool sponges, except directly or indirectly through the 
lnembers of the respondent Exchange, for over 80 percent of all 
domestic wool sponges are produced at Tarpon Springs and prac
tically all sponges bought and sold in Tarpon Springs pass through 
the Tarpon Springs Sponge Exchange. 

While the membership of the respondent Exchange consists of 
approximately 25 persons, firms, and corporations, the following
named respondents herein referred to as respondent packer members 
are the active members, all of whom are either packers or distributors 
of sponges and have their places of business in Tarpon Springs, Fla.: 

Mary J. Bouchlas, trading as Rock Island Sponge Company, with her 
Principal place of business located at Tarpon Springs, Fla. 

Jobn Diamandis and Peter J. Cardulis, partners, trading as Diamandis & 
Cardulis, with their principal place of business located at Tarpon Springs, Fla. 

N. G. Arfaras, an individual, with his principal place of business located at 
Tarpon Springs, Fla. 

Sponge Producers' Corporation, a corporation existing umler the laws of the 
State of Florida, with its principal place of business located at Tarpon 
Springs, Fla. 

Charles Simeon and Charles Halipllias, partners, trading as Simeon & 
lialioilias, with their principal place of business located at Tarpon Springs, Fla. 

Sponge Fishing Company, a corporation existing under the laws of the State 
of Florida, with its principal place of business located at Tarpon Springs, Fla., 

Diamandis Diamandis and Cristos Psilakas, partners, trading as Industrial 
E'lorida Sponge Company, with their principal place of business located at 
Tarpon Sprigs, Fla. 

Albert Bloch & Sons, Inc., a corporation existing under the laws of the State 
Of New Yorlc, with its principal place of business located at 36 Walker Street, 
New York City. 

D. A. Alissandratos and Nick Bessis, partners, trading as Commercial Sponge 
Company, with their principal place of business located at Tarpon Springs, Fla. 

Meres Sponge & Trading Company, a corporation existing under the laws of 
the State of Florida, with its principal place of busine,;s located at Tarpon 
Springs, Fla. 

Alec Stefanidi, an individual, with his principal place of business located at 
Tarpon Springs, Fla. 

C. G. Andriotes, trading as C. G. Andriotes & Company, with his principal 
Place of business located at Tarpon Springs, Fla. 

George S. Smitzes, James Smitzes, Louis Smitzes, and Nicl;: Drivas, partnet·s, 
trading as Smitzes & Drivas, with their principal place of business located at 
Tarpon Springs, Fla. 

Em. 1\Iacrenaris, an individual, with his principal place of business loC'ntetl 
at Tarpon Springs, Fla. 

Nick Phillppou and John Kourematis, partners, trading as Tropical Sponge 
Company, with their principal place of business located at Tarpon Springs, Fla. 
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Schroeder & Tremayne, Inc., a corporation ()Xlstlng under the laws of the 
State of Missouri, with its principal place of business located at 300 No~th 
Commercial Street, St. Louis, 1\Io. 

John Fassol and P. Saclarides, partners, trading as Fassol & Saclarides, 
with their principal place of business located at Tarpon Springs, Fla. 

Respondents, James S. Smitzes, Inc., a corporation existing under 
the laws of the State of Florida with its principal place of business 
located at Tarpon Springs, Fla.; A. L. Tarapina of Tarpon Springs, 
Fla., John Fassol of Tarpon Springs, Fla., George Cladakis of Tar
pon Springs, Fla., vV. F. Ferguson of Tarpon Springs, Fla., and 
Nic Macrenaris of Tarpon Springs, Fla., are known to the sponge 
trade at Tarpon Springs, Fla., as "Boat Operators." Such so-called 
"Boat Operators" are engaged in the financing and advancing funds 
and supplies to those actually engaged in sponge fishing expeditions, 
and for such financing and advancing of such funds and supplies 
the respondent "Boat Operators" receive a percentage of the pro
ceeds arising from the sale of the sponges gathered in such sponge 
fishing expeditions. Respondent "Boat Operators" have a direct 
interest in the sale of such sponges in the Exchange after they have 
been procured by the actual fishers, and when the sponges (which the 
respondent "Boat Operators" have aided in procuring by financing 
the expeditions) are sold on the Exchange the receipts for the sale 
of such sponges are in usual practice and as a general thing paid 
over to the respondent "Boat Operators," after which said respondent 
"''Boat Operators" distribute such funds, upon a share basis, to those 
who took part in the gathering of such sponges, less the percentage 
of the proceeds to which the r~spondent "Boat Operators" are en
titled under their agreement with the sponge fishers made before the 
sponge expeditions embarked. 

The respondents, Anastacios Kotis of Tarpon Springs, Fla., Dia
mandis Leonis of Tarpon Springs, Fla., Michael Gonatos of Tarpon 
Springs, Fla., and Vasilio Christon of Tarpon Springs, Fla., are 
known to the sponge trade at Tarpon Springs, Fh., as "Independent 
Boat Owners," and are hereinafter so designated, and they are 
engaged in the business of procuring or fishing sponges from the 
Gulf of l\fexico and storing and selling them at and through the 
respondent Exchange. 

The respondent "Doat Operators" and respondent "Independent 
Boat Owners" are, and were at all times mentioned herein, fullY 
aware of the fact that when the sponges are brought to the Exchange 
and sold through the Exchange, such sponges are within a reason
able time thereafter, in the vast majority of instances, sold and 
transported in commerce by the buyers of such sponges to eustomers 
located in the various States of the United States, and that the 
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regular channel of commerce in sponges brought to Tarpon Springs 
is from the producers through the Exchange to the packers and from 
the packers on to the buyers and users throughout the various parts 
of the United States and of the world. 

Only packers who own stock in the respondent Exchange and have 
been elected to membership therein, and such others as may be able 
to secure a permit, upon payment of a stipulated fee, are permitted 
to make purchases on or at the Exchange. Practically all of the 
wool sponges passing through Tarpon Springs are sold through the 
Exchange. 

PAR. 2. The sponge industry at Tarpon Springs had been in a 
relatively chaotic and unsatisfactory condition for some time prior 
to 1934, due to a greatly lessened demand for sponges. During the 
year 1934, the production of wool sponges at Tarpon Springs was 
-considerably greater than for each of the preceding 3 years, without 
a corresponding increase in the demand for such sponges. 

At the end of the year 1934, respondent packers found themselves 
greatly oyerstocked, with between $500,000 and $600,000 worth of 
sponges on hand in their warehouses. A considerable portion of this 
stock was heavily mortgaged. Collections of outstanding accounts 
were slow, and the packers had about exhausted their financial credit. 
The entire community of Tarpon Springs was in a precarious financial 
situation because of the condition of the sponge fishing industry, on 
which it is almost wholly dependent. 

"With the sponge industry in this situation, with an additional large 
stock of sponges on hand in the Exchange unsold, and with more 
sponges being fished for, a general meeting of all interested parties 
in the sponge industry was called for January 10, 1935, and was 
held in the Greek schoolhouse in Tarpon Springs, because there was 
insufficient room in the Exchange. Mr. George Emmanuel, president 
()I the Exchange, presided. He stated that some way had to be found 
to dispose of the more than $100,000 worth of sponges in storage at 
the Exchange, and some arrangement made about payment for the 
same, as the buyers were unable to provide cash, due to slow returns 
()I outstanding accounts. Mr. Emmanuel asked the operators if they 
{!Ould carry 40 percent, provided 60 percent was paid in cash by the 
packers. A final agreement was reached under the terms of which 
()0 percent cash would be paid and accepted, with a 60-day extension 
of creuit for the remaining 40 percent. Mr. Emmanuel then asked 
the fishing boat captains (producers) if they would promise the 
Tarpon Springs Sponge Exchange not to sell any further wool 
catches, excepting what was then in the Exchange, until after Easter, 
or about May 1, 1935. A vote was taken which showed that all 
present were in favor of carrying out such agreement. It was further 
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agreed that sales should be made until the entire stock of wool 
sponges in the Exchange was disposed of, making the last sale 
February 5, 1935. 

In furtherance o£ the same aims and purposes, a meeting was held 
at the Tarpon Springs Sponge Exchange on January 25, 1935, at 
which the following resolution was adopted: 

The Stockholders of the Tarpon Springs Sponge Exchange, this day January 
25th, 1935, in meeting assemhled and having the best interests of the Sponge 
Industry in mind, 

RESOLVED that it is to the best interest of the industry that the catch of 
Sponges now stored in the Exchange be sold on the Exchange between this date 
and Febry 15th allowing thereby ample time for such Hookbouts, as are now 
out, to bring the catch in and that the new catch of sponges to be brought 
in shall not be offered for sale until after l\Iay First, the Exchange however, 
remaining open for all sales of Yellow, Grass, and \Vire between the dates 
mentioned. 

RESOLVED further that said buyers shall not be permitted to buy any Wool 
Sponges, dirf'ctly or indirectly, OUTSIDE of the Exchange, except for "FILL-IN
ORDERS" from ONE BUYER to ANOTHER. 

RESOLVED further that any buyer violating this agreement shall be sub
jected to the following fines : 

1. Buyers, who according to the last statistics, bought over $50,000 worth 
shall be fined $2,500.00 

2. lluyer.s who bought between $15,000.00 and $50,000.00 according to the last 
statistics shall he fined $1,000.00. 

3. Buyers who bought less than $15,000--shall be fined $750.00. 
The adoption of the said resolution was moved by Geo. l\I. Smitzes and 

seconded by N. G. Arfarns and ls subject to a wired adherence by the Northern 
firms of James H. Rhodes & Co., American Sponge & Chamois Co., Schroeder & 
Tremayne and Greek-American Sponge Co. 

Local Buyers adopting the above resolution hereby attest by affixing their 
signatures as follows: 

(Names typewritten.) 
Rock Island Sponge Co. 
Dlamandis & Cardulis 
N. G. Arfaras 
Sponge Producers' Corp. 
Simeon & Halipilias 
Sponge Fishing Co. 
Albert Bloch & Sons (proxy) 
Commercial Sponge Co. 
John Fassol & Peter Saclarides 
Meres Sponge & Trading Co. 
Alex. StefanicH 
C. G. Andriotes Co. 
Smitzcs & Drivas 
Em. Macrenarls 
Industrial Flda. Sponge Co. 
Tropical Sponge Co. 

( Signatures.) 
Charles M. Brown 
John Diamandis 
N. G. Arfaras 
Geo. l\f. Emmanuel 
Chas. Simeon 
Antonls Giallourakis 
Ernest l\Iears 
D. A. Alissandratos 
John Fassol 

A. Stefanldi 
C. G. Andriotes 
Geo. S. Smitzes 
Em. Macrenarls 
D. Diamandis 
Tropical Sponge Co. 
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The said resolution was agreed to by the respondents whose signa
tures appear thereon. 

Following the passage and adoption of the above and foregoing 
resolution the respondent member Schroeder & Tremayne, Inc., ap
proved and ratified the said resolution by agreeing to the terms of 
said resolution. 

On January 25, 1935, the respondent ';Boat Operators," James S. 
Smitzes, Inc., A. L. Tarapina, John Fassol, George Cladakis and 
vV. F. Ferguson, and the respondent "Independent Boat Owners," 
Nic Macrenaris, Anastacios Kotis, Diamandis Leonis, Michael Gonatos 
and Vasilio Christon at a meeting in Tarpon Springs, Fla., adopted 
and signed a resolution which is in words and figures as follows: 

BE IT RESOLVED by the operators of the sponge boats of the city of Tarpon 
Springs, Florida, that we promise not to allow any of our boats to sell any of 
their wool sponges, excepting those sponges now stored in the Sponge Exchange 
and being prepared for sale, before May First, 1935, it being understood at the 
same time that such hookboats as arc now out, and who may be supplied by 
us, shall have the right to dispose of their catch by February 15th. 

Be it further resolved that the independent boat owners shall join with us 
in this resolution. 

Operators: 

Tarpon Springs, Florida, 
January 25, 1935 

J. S. Smitzes, Inc., By J. L. Smitzes, Pres. 
Alex L. Tarapina 
John Fassol 
George Cladakis 
W. F. Ferguson 
Nic Macrenarls 

INDEPENDENT BOAT OWNERS: 
Anastacios Kotis 
D. Leonis 
Michael Gonatos 
Vasilio Christon. 

P .AR. 3. Following the adoption of the foregoing resolutions and 
agreements, with the respondent Tarpon Springs Sponge Exchange, 
Inc., assenting and cooperating, the said Exchange was closed for 
the purchase or sale of wool or sheep's wool sponges from February 
16, 1935, to May 2, 1935, both dates inclusive, and the respondents 
during said period of time by combination, agreement, and concerted 
action refused to buy or sell wool sponges in or through said Ex
change during said period of time. Respondent packers did, how
ever, make various sales from one packer to another for the purpose 
of filling orders which they had for wool sponges from persons out
side of the State of Florida. 

16045lm--39--VOL.26----84 
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P .AR. 4. Due to the large stocks of sponges on hand in Tarpon 
Springs and to the slowness of the demand, the prices of wool sponges 
were going downward. Respondents testified these prices were lower 
than the cost of production, but presented no documentary evidence 
in substantiation of such contention. 

The purpose of closing the Exchange for the sale of wool sponges 
was to prevent a further decline in the prices of wool sponges, both 
on the Exchange and elsewhere, and to increase such prices if pos
sible. The effect of closing the Exchange for the sale of wool sponges 
is shown in the following table: 

Prices of 1cool sponges per bunch 

1935 

Jan. 1- Feb. 1- May a
Jan. 31 Feb. 15 May 31 

--------------------1-------
Large..................................................................... $8. 83 
Small and me<lium.. .................•..... ............................•. I. 83 
Large rags................................................................ 5. 60 
Small rags.---------·----------------------------------------··--·-------- 1. 22 

$6.66 
I. 63 
3.80 
L 18 

$10.08 
J. 98 
6. 28 
1. 6Z 

A further purpose of the closing of the Exchange was to permit 
the respondent packers to unload their surplus stocks on hand, make 
collections of outstanding accounts, and adjust themselves accord
ingly. During the period the Exchange was closed, respondent 
packers were able to and did dispose of between 40 percent and 50 
percent of the stocks of sponges they had on hand. · 

PAR. 5. The effect of the combination, conspiracy, and agreements 
hereinabove set forth, and the acts and practices performed there
under by respondents during the period from February 16, 1935, to 
May 2, 1935, both dates inclusive, was to stop completely the normal 
flow of sponges from the producers through the Tarpon Springs 
Sponge Exchange to the consumers in other States of the United 
States, the District of Columbia, and in foreign countries, and to 
increase the price of wool sponges to dealers and to the public gen
erally. The closing of the Exchange under the said resolution had 
the effect of, and did, suppress and hinder competition in the inter
state sale of wool sponges. 

CONCLUSION 

The aforesaid. acts and practices of respondents, as hereinabove 
named, are all to the injury and prejudice of the public and of 
respondents' competitors and constitute unfair methods of compe
tition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answers of respond
ents, testimony, and other evidence taken before Robert S. Hall, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
and briefs filed herein, and oral arguments by Karl Stecher, counsel 
for the Commission, and by William L. Hill, counsel for the respond
ents, and the Commission having made its findings as to the facts and 
its conclusion that said respondents have violated the provisions of an 
Act of Congress, approved September 26, 1914, entitled, "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

It is m·dered, That the respondents, Tarpon Springs Sponge Ex
change, Inc., a corporation, Mary J. Bouchlas, trading as Rock Island 
Sponge Co., John Diamandis and Peter J. Cardulis, partners trading 
as Diamandis and Cardulis, N. G. Arfaras, an individual, Sponge 
Producers Corporation, a corporation, Charles Simeon and Charles 
Halipilias, partners trading as Simeon and Halipilias, Sponge Fish
ing Company, a corporation, Diamandis Diamandis and Cristos 
Psilakns, partners trading as Industrial Florida Sponge Company, 
Albert Bloch and Sons, Inc., a corporation, D. A. Alissandratos and 
Nick Bessis, partners trading as Commercial Sponge Company, Alec 
Stefanidi, an individual, C. G. Andriotes, trading as C. G. Andriotes 
& Company, George S. Smitzes, James Smitzes, Louis Smitzes, and 
Nick Drivas, partners trading as Smitzes and Drivas, Em. Macren
aris, an individual, Nick Philippou and John Kourematis, partners 
trading as Tropical Sponge Company, Schroeder & Tremayne, Inc., a 
corporation, John Fassol and P. Saclarides, partners trading as Fassol 
and Saclarides, James S. Smitzes, Inc., a corporation, A. L. Tarapina, 
an individual, John Fassol, an individual, George Cladakis, an indi
vidual, ,V. F. Ferguson, an individual, Nic 1\Iacrenaris, an individual, 
Anastacios Kotis, an individual, Diamandis Leonis, an individual, 
Michael Gonatos, an individual, and Vasilio Christon, an individual, 
their representatives, officers, agents, and employees, or any group of 
such respondents or their agents, either with or without the coopera
tion of persons not parties in this proceeding, cease and desist from 
uniting in a common course of action or entering into any under
standing, agreement, combination, or conspiracy for the purpose or 
with the effect of restricting, restraining, or monopolizing, or elimi
nating competition in, the purchase or sale of sponges sold or intended 
to be sold in interstate commerce, and in furtherance of such under-
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standing, agreement, combination, or conspiracy from doing any of 
the following acts and things: 

1. Entering into and carrying out any understanding or agree
ment not to sell sponges on or through the sponge exchange operated 
by the respondent Tarpon Springs Sponge Exchange, Inc. 

2. Entering into and carrying out any understanding or agree
ment not to buy sponges on or through the sponge exchange operated 
by the respondent Tarpon Springs Sponge Exchange, Inc. 

3. Entering into and carrying out any understanding or agreement 
refusing to sell or buy sponges. 

Provided, That nothing herein contained shall be construed to con
flict in any manner with U. S. Code, Title 15, Chapter 13A, Sections 
521 and 522. 

It is furthered ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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BrusTOL-1\IYEns Co. Complaint, November 27, 1934. Order, De
<:ember 4, 1937. (Docket 2252.) 

Charge: Maintaining resale prices; in connection with the manu
facture and sale of various proprietary remedies and drug sundries. 

Dismissed, after answer and trial, by the following order: 
This matter coming on to be heard by the Commission upon the 

testimony, evidence, and briefs, and the Commission having duly 
<:onsidered the same, and the l\1iller-Tydings Act approved August 
17, 1937, providing that nothing therein contained shall render illegal, 
<:ontracts or agreements prescribing minimum prices for the resale 
<>f a commodity which bears, or the label or container which bears 
the trade-mark, brand, or name of the producer or distributor of such 
<:ommodity, and which is in free and open competition with com
modities of the same general class produced or distributed by others, 
when contracts or agreements of that description are lawful as 
applied to intrastate transactions, under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the 
District of Columbia, in which such resale is to be made, or to which 
the commodity is to be transported for such resale, and that the 
making of such contracts or agreements shall not be an unfair method 
<>f competition under Section 5, as amended and supplemented, of the 
act entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 
26, 1914; and it appearing to the Commission that the testimony and 
evidence in this proceeding are insufficient to support the allegations 
of the complaint with respect to sales by respondent of its products 
into the District of Columbia for resale therein or in connection with 
sales of its products into any of the States of the United States not 
having statutes by ·which contracts or agreements prescribing mini
mum resale prices in such States are made legal, or into any of 
the States of the United States wherein by law or public policy, 
~ontracts or agreements prescribing minimum resale prices therein 
are not legal, ·and the Commission being fully advised in the 
premises; 

It i.'J ordered, That the complaint herein, for the reason hereinabove 
mentioned, be and the same is hereby dismissed. 

1297 
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Before Mr. Edward M. Averill and Mr. Jolvn W. Norwood, trial 
examiners. 

Mr. Root. N. McMillen for the Commission. 
Rogers, Ra-rnsay & Hoge, of New York City, for respondent. 

GILLETrE SAFETY RAZOR Co. Complaint, August 20, 1935. Order, 
December 4, 19:17. (Docket 2523.) 

Charge: Maintaining resale prices; in connection with the 
manufacture and sale o£ safety razors including holders and blades 
therefor. 

Dismissed, after answer and trial, by reason of the enactment of 
the Miller-Tydings Act, approved August 17, 1937, it appearing to 
the Commission that the testimony and evidence were insufficient to
support the allegations of the complaint with respect to sales by 
respondent of its products into the District of Columbia :for resale 
therein or in connection with sales of its products into any of the 
States of the United States not having statutes by which contracts 
or agreements prescribing minimum resale prices in such States are 
made legal, or into any of the States of the United States wherein 
by law or public policy, contracts or agreements prescribing mini
mum resale prices therein are not legal, as set forth more fully in 
dismissal order in Bristol-Myers case. (Supra.) 

Before Mr. Edward M. Averill, trial examiner. 
Mr. Everett F. Haycraft and Mr. Reuben J. Martin :for the Com

mission. 
Covington, Burling, Rublee, Acheson & Shorb, of Washington, 

D. C. and Herrick, Smith, Donald & Farley, of Boston, l\Iass., for 
respondent. 

YARDLEY & Co., LTD. Complaint, April 15, 1935. Order, Decem
ber 6, 1937. (Docket 2366.) 

Charge: Maintaining resale prices; in connection with the manu
facture and sale of soaps, cosmetics and toilet preparations. 

Dismissed, after answer and trial, by reason of the enactment of 
the Miller-Tydings Act, approved August 17, 1937, it appearing to 
the Commission that the testimony and evidence were insufficient to 
support the allegations of the complaint with respect to sales by 
respondent of its products into the District of Columbia for resale 
therein or in connection with sales of its products into any of the 
States of the United States not having statutes by .which contracts 
or agreements prescribing minimum resale prices in such States 
are made legal, or into any of the States of the United States 
wherein by law or public policy, contracts or agreements prescrib
ing minimum resale prices therein are not legal, as set forth more 
fully in dismissal order in Bristol-Myers case. (Supra.) 
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Before Mr. John W. Nor1.oood, trial examiner. 
Mr. P. 0. Kolinski for the Commission. 
Townsend & Lewis, of New York City, for respondent. 
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ALLEN H. RABIN, doing business as THE RABIN Co. Complaint, 
November 29, 1937. Order, December 27, 1937. (Docket 3275.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to composition of product; in connection with sale of a 
line of cosmetics. 

Order approving stipulation as to the facts and closing case by the 
following order: 

This matter coming on for consideration by the Commission upon 
the record and upon a stipulation to cease and desist fro~ the prac
tices charged in the complaint issued herein on November 29, 1937, 
executed by respondent, and the Commission having duly considered 
the same and being now fully advised in thel premises, and it appear
ing to the Commission that the respondent has abandoned the prac
tices and violations of law charged in the complaint and that it has 
agreed not to resume said practices; 

It is ordered, That the said stipulation be, and the same hereby is, 
approved and accepted, and the Secretary is hereby directed to enter 
the same of record. 

It is further ordered, That the case growing out of the complaint 
herein be, and the same hereby is, closed without prejudice to the 
right of the Commission to. reopen the same should future facts so 
Warrant. 

SEMINOLE PAPER CORPORATION. Complaint, November 27, 1936. 
Order, January 8, 1938. (Docket 2994.) 

Charge: Maintaining resale prices; in connection with the sale of 
toilet paper. 

Record closed, after answer, by reason of the enactment of the 
Miller-Tydings Act, approved August 17, 1937, it appearing to the 
Commission that the testimony and evidence were insufficient to sup
port the allegations of the complaint with respect to sales by the 
respondent of its products in the District of Columbia for resale 
therein or in connection with sales of its products in any of the States 
of the United States not having statutes by which contracts or agree
ments prescribing minimum resale prices in such States are made 
legal, or in any of the States of the United States wherein by law 
or public policy, contracts or agreements prescribing minimum resale 
prices therein are not legal, as set forth more fully in dismissal order 
tn Bristol-Myers case. (Supra p. 1297.) 
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Nr. James 111. IIammond for the Commission. 
lVright, Gordon, Zaeht'Y & Parlin, of New York City, for 

respondent. 

E. FREDERics, INc. Complaint, June 19, 1936. Order, January 13, 
1938. (Docket 2845.) 

Charge: Maintaining resale prices; in connection with the manu
facture and sale of hair and scalp treating apparatus and supplies 
including permanent waving machines, hair driers, pads, and tonics. 

Record closed, after answer, by reason of the enactment of the 
Miller-Tydings Act, approved August 17, 1937, it appearing to the 
Commission that the files of investigation are insufficient to support 
the allegations of the complaint with respect to sales by respondent of 
its products into the District of Columbia or into any of the States of 
the United States other than those having statutes by which contracts 
or agreements prescribing minimum resale prices in such States are 
made legal, or into any of the States of the United States wherein 
by law or public policy contracts or agreements prescribing minimum 
resale prices therein are not legal, as set forth more fully in dismissal 
order in Bristol-Myers case. (Supra p. 1297.) 

iJ/r. Reuben J. Martin for the Commission. 
lllr. James A. ill anion and Fish, Richardson & Ne(J;1)e, of New York 

City, for respondent. 

UNITED STATEs PENCIL Co., INc. Complaint, January 14, 1937. 
Order, February 12, 1938. (Docket 3034.) 

Charge: Advertising falsely or misleadingly as to price and quality 
and "free" product; in connection with the sale of lead pencils. 

Dismissed, after answer and trial, by the following order: 
This matter coming on to be heard by the Commission upon the 

record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint be, and the same hereby is, dis
missed for the reason that the testimony and other evidence adduced 
do not sustain the allegations of the complaint herein. 

Before i11r. llliles J. Furnas, trial examiner. 
11/r. Jo8eph 0. Fehr for the Commission. 
iJ!i8s Ruth Gottdiener, of New York City, for respondent. 

'\V ASHINGTON TRAINING INSTITUTE, INc. Complaint, September 22, 
1936. Order, March 10, 1938. (Docket 2929.) 

Charge: Using misleading trade name, and misrepresenting gov
ernment connection and opportunities in product or offering, and 
pretended refunds; in connection with the sale of Civil Service cor
respondence courses. 
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Record closed, after answer and trial, by the following order: 
This matter coming on for consideration by the Commission upon 

the record, and it appearing that the respondent corporation, '\Vash
ington Training Institute, Inc., has been dissolved by decree of the 
Circuit Court of ·wayne County, Mich., that the business formerly 
conducted by said corporation has ceased, and that its affairs are 
being administered and wound up under the order and direction of 
said court, and the Commission having duly considered the matter 
and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein
before issued on September 22, 1936, be, and the same hereby is, 
closed without prejudice to the right of the Commission, should the 
facts so warrant, to reopen the same and resume prosecution of the 
complaint in accordance with its regular procedure. 

Before Mr. John L. Hornor, trial examiner. 
Mr. Hem:; D. Michael for the Commission. 
Mr. John 0. Spear, of Cleveland, Ohio, for respondent. 

CoNSOLIDATID PINNACLE CoAL Co. and ELLIS MoRRELL. Complaint, 
September 30, 1937. Order, March 10, 1938. (Docket 3234.) 

Charge: Using misleading corporate name and misrepresenting 
source or origin and qualities of product; in connection with the sale 
of coal. 

Record closed by the following order: 
This matter coming on to be heard by the Commission upon the 

record herein and it appearing that attempts to serve the complaint 
on the respondents herein, both by registered mail and personal 
service, have failed, and the Commission having duly considered the 
matter and being now fully advised in the premises; 

It is oraeTed, That the case bearing out of the complaint issued 
herein be, and the same is hereby closed without prejudice to the 
right of the Commission to reopen the same in the event future devel
opments should so warrant.t 

liir. Alden S. Bradley for the Commission. 

BELMORE JEWELRY Co., INc. and NATHAN BERNSTEIN, trading as 
E:x:CELL LuGGAGE Co. Complaint, November 13, 1936. Order, March 
25, 1938. (Docket 2980.) · 

Charge: Misrepresenting premiums and using lottery scheme m 
:merchandising; in connection with the sale of leather luggage. 

Record closed, after answer, by the following order : 
This matter coming on for consideration by the Commission upon 

the record, and it appearing that the corporate respondent, Bel------
1 'rbe case was reopened July 19, 1938. 
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more Jewelry Co., Inc., was dissolved as of December 31, 1936, and 
it further appearing that due to the dissolution of said respondent, 
Belmore Jewelry Co., Inc., the individual respondent, Nathan Bern· 
stein, trading as Excell Luggage Co., has discontinued the practices 
charged in the complaint, and it further appearing that there is no 
reason to believe that he will resume same, and the Commission hav· 
ing duly considered the matter and the record, and being now fully 
advised in the premises; 

It i8 ordered, That the case growing out of the complaint herein· 
before issued on November 13, 1936, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com· 
plaint in accordance with its regular procedure. 

Mr. S. Brogdyne Teu, II for the Commission. 
Jlr. Warren lV. Grtrnes, of Washington, D. C. and Mr. Sol. A. 

Herzog, of New York City, for respondents. 

NATIONAl. MonEs, !No., NATIONAL MonEs HoLDING CoRP., and JoHN' 
Dwcx. Complaint, October 31, 1936. Order, March 29, 1938. 
(Docket 2962.) 

Charge: Entering into restrictive cooperative schemes and con· 
tracts in restraint of competition; in connection with the sale of 
women's wearing apparel. 

Record closed by the following order: 
This matter, coming on to be heard by the Commission upon the 

complaint and the answer thereto, and the Commission having duly 
considered the same, and being fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein· 
before issued on October 31, 1936, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com· 
plaint in accordance with its regular procedure. 

Before Mr. John W. Addison, trial examiner. 
Air. Astor Hogg and Mr. Fletcher G. Oohn for the Commission. 
Spiro, Felstiner & Prager, of New York City, for respondents. 

LEDNEW CoRP. Complaint, October 31, 1935. Order, April5, 1938. 
(Docket 2604.) 

Charge: Misrepresenting and misbranding as to qualities and per· 
formance of product; in connection with the sale of incandescent 
lamps. 

Record closed, after answer and trial, by the following order: 
This matter coming on to be heard by the Commission upon the 

record, anu it appearing that the respondent is no longer engaged 
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in business and that its property and other assets have been disposed 
of and sold under order of the Chancery Court of the State of New 
.Jersey, and that there is no reason to believe that the practices com
plained of will be resumed, and the Commission having duly con
sidered the matter and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint issued 
herein be, and the same hereby is, closed without prejudice to the 
right of the Commission, should the facts so warrant, to reopen the 
.same and resume prosecution thereof in accordance with its regular 
procedure. 

Before llfr. TV. lV. Sheppard, trial examiner. 
Mr. Edward E. Reardon and llfr. Clark Niclwls for the Commis

Sion. 

AMERICAN LUBRICANTS Co., !No. Complaint, November 23, 1936. 
Order, April 5, 1938. (Docket 2993.) 

Charge: Misrepresenting as to source or origin and qualities of 
product; in connection with the sale of motor oils and greases. 

Dismissed, after answer and trial, by the following order: 
This matter coming on to be heard by the Commission upon motion 

by counsel for respon~ent to dismiss the complaint herein, and the 
Commission having duly considered same and the record and being 
now fully advised in the premises; 

It is ordered, That the complaint be, and the same hereby is, dis
missed for the reason that the testimony and other evidence adduced 
do not sustain the charges of the complaint herein. 

Defore .~/ r. J ohm L. H o·rvnor, trial examiner. 
lifT. Jay L. Jackson for the Commission. 
Mr. Gus lV. Byttner, of Dayton, Ohio, for respondent. 

KEYSTONE DISTILLING Co. Complaint, February 5, 1936. Order, 
April 9, 1938. (Docket 2714.) 

Charge: Using misleading trade or corporate name, misbranding, 
or mislabeling and advertising falsely or misleadingly as to business 
status; in connection with the purchasing, rectifying, bottling and 
sale of whiskeys, gins, and other spirituous beverages. 

Record closed, after answer and trial, by the following order: 
This matter coming on for consideration by the Commission upon 

the record, and it appearing that the respondent, Keystone Distilling 
Co., ceased actual operations on December 31, 1936; that all of its 
physical assets have been liquidated; that its rectifier's permit was 
~anceled by the Permit Division of the Federal Alcohol Adminis
tration in July 1937; and that the corporation was dissoh·ed De
cember 31, 1937, and the Commission having duly considered the 
matter and being now fully advised in the premises; 
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It is ordered, That the case growing out of the complaint hereto
fore issued on February 5, 1936, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the1 facts 
so warrant, to reopen the same and resume prosecution of the com
plaint in accordance with its regular procedure. 

Before Mr. John J. Keenan, trial examiner. 
fifr. PGad B. llforelwuse and Mr. DelVitt T. Puckett for the Com-· 

miSSIOn. 

,V, A. TAYLOR & Co. Complaint, NoYember 17, 1936. Order, April 
12, 1938. (Docket 2985.) 

Charge: Maintaining resale prices; in connection with the sale of 
alcoholic beverages including vermouth and whiskey. 

Record closed, after answer, by the following order: 
This matter coming on tOi be heard by the Commission upon the 

record and it appearing that there is insufficient evidence that the 
respondent ·w. A. Taylor & Co. has engaged in the acts and practices 
charged in the complaint hereinbefore issued with respect to alcoholic 
liquors sold in, or shipped for resale in, any States or territories other 
than those having "Fair Trade" laws or public policies in effect 
therein, within the intent and meaning of the Miller-Tydings Act 
(Title VIII of an act to provide additional revenue for the District 
of Columbia and for other purposes, approved August 17, 1937, 
Public Act 314, 75th Cong., 1st sess.), and the Commission having 
duly considered the same and being now fully advised in the 
premises; 

It is ordered, That the case growing out of the complaint herein
before issued on November 17, 1936, be and the same is hereby closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com
plaint in accordance with its regular procedure. 

Mr. PGad B. Morehous(J for the Commission. 
Mr. 11/auriee J. Moore and Mr. John Fra~ Moore, of New York 

City, for respondent. 

MoRTON SALT Co. Complaint, January 16, 1934. 
April 30, 1935. Docket 2150. 20 F. T. C. 309. 
motion to modify stay order/ etc., April 21, 1938. 

Original order, 
Order granting 

1 Commission order refened to, dated June 17, 1936, "grantiug motion to stay pro
ceedings," reads as follows : 

This matter coming on to be heard on motion of respondent Morton Salt Co. for stay 
of proceedings under the Commission's order of May 14, 1936, until final decision by the 
Comml~sion In the matter of Dockets 2783 and 2784, re Smol<e Products Co., et a!., 
and Penn~yh·ania Salt 1\Ianufacturing Co., et al., respectively, and the Commission having 
considered tbe motion and the record and being now fully ad\•lsed In tbe premises, 

It is ordered, That the motion be, and Is hereby, grantE'd. 
The Commission, In its order of May 14, 1936, above referred to, dented motion or 

respondent to vacate Commission's cease and desist order herein and to grant rehearing. 
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Charge: Advertising falsely or mis~eadingly ~nd ~isbranding or 
mislabeling as to nature of product; m connection w1th the manu
facture and sale of "Smoked Salt." 

Order granting motion to modify stay order, as follows: 
This matter comin(J" on to be heard on motion of respondent Mor

ton Salt Co., filed A~ril 1~, 1938, and the Commission having con
sidered the motion and being now .fully advised in the premises, 

It is ordered. That the said motion be, and hereby is, granted, and 
this matter is 'to remain in fieri without prejudice to the right of 
the Commission forthwith to enter such final order as seems just at 
or after the Commission's final decision in the matters of Dockets 
Nos. 2783 and 2784. 

~11r. Jay L. Jaclc80n for the Commission. 
lrfr. II. H. Shelto·ru and Sanders, Gmvelle, Whitlock & Howry, of 

Washington, D. C., for respondent. 

OVERLAND CANDY Co. Complaint, May 3, 1930. Original order, 
April 3, 1934. Docket 1822. 18 F. T. C. 297. Order dismissing 
complaint, etc., May 5, 1938. 

Charge: Using lottery scheme in merchandising; in connection 
with the manufacture and sale of candies. 

Complaint dismissed without prejudice by the following order: 
This matter coming on to be heard by the Commission upon the 

record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to insti
tute new proceedings if the public interest warrants. 

llfr. Henry 0. Lank for the Commission. 
Edelso11 & Paullin and Beach, Fathchild & Scofield, of Chicago, 

Ill., and Mr. W. Parker Jones, of ·washington, D. C., for respondent. 

STARTUP CANDY Co. Complaint, January 31, 1936. Original 
order, June 19, 1937. Docket 2705. 25 F. T. C. 234. Order vacat
ing, etc., l\Iay 16, 1938. 

Charge: Using lottery scheme in merchandising; in cmmection 
with the manufacture and sale of candies. 

Findings as to the facts and order to cease and desist were vacated 
by the following order: 

This matter coming on to be heard upon the motion of counsel 
for the respondent to vacate and set aside the findings as to the facts 
and order to cease and desist issued herein on June 19, 1937, and the 
Commission having duly considered the said motion and the record, 
and being now fully ad vised in the premises; 

It is ordered, That the motion of counsel for the respondent to 
vacate and set aside the findings as to the facts and order to cease 
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and desist issued herein on June 19, 1937, be, and the same hereby is, 
granted. 

Mr. P. 0. Koliwki and Mr. Henry 0. Lamk for the Commission. 
Mr. Walter G. Moyle, of 'Washington, D. C., for respondent. 

NoTE.-The Commission, as of the same date, by similar orders and 
in response to the same motion, vacated and set aside the findings as 
to the facts and orders to cease and desist in three other candy lottery 
cases in which Mr. P. 0. Kolilnski and Mr. Henry C. Lank appeared 
for the Commission and Mr. Walter G. Moyle, of Washington, D. C., 
for respondents, namely : 

SHUPE-,VILLIAMS CANDY Co. Complaint, January 31, 1936. Orig
inal order, June 17, 1937. Docket 2708. 25 F. T. C. 170. 

OsTLER CANDY Co. Complaint, June 8, 1936. Original order, 
June 17, 1937. Docket 2837. 25 F. T. C. 181. 

GLADE CANDY Co. Complaint, June 19, 1936. Original order, 
June 17, 1937. Docket 2848. 25 F. T. C. 193. 

JEFFERSON IsLAND SALT Co. Complaint, January 16, 1934. Origi
nal order, April 30, 1935. Docket 2151. 20 F. T. C. 320. Order 
umending stay order, May 20, 1938.1 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to nature of product; in connection with the manu
facture and sale of salt products. 

Order amending stay order, as follows: 
The matter of amending the stay order herein, dated March 5, 

1937, having come on to be heard at the instance of the Commission, 
and the Commission having considered same and being now fully 
advised in the premises, 

It is ordered, That the stay order dated March 5, 1937, extending 
the time for the filing of report of compliance with the order to cease 
and desist herein, be, and the same hereby is, amended, and this 
matter is to remain in fier~ without prejudice to the right of the 
Commission forthwith to enter such final order as seems just at or 
after the Commission's final decision in the matters of Dockets Nos. 
2783 and 2784.2 

Mr. Jay L. Jackson for the Commission. 
Carroll & McElwain, of Louisville, Ky., for respondent. 

1 The Commission also as of May 18, 1938, on which date It Issued new findings and 
eease and desist order In the matter of Tarpon Springs Sponge Exchange, Inc., et al., 
Involving r~>stralnt of trade In ~onnectlon with sale of sponges (See antP. at p. 1279), 
vacated original findings and cease and desist order Issued as of January ll, 1938, not 
rPported herein. 

1 Smoke Salt Products Co., et al., and Pennsyh·anla Salt llfannfacturlng Co., et al. 
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AvERY SALT Co. Complaint, November 13, 1934. Original order, 
November 28, 1936. Docket 2248. 23 F. T. C. 1047. Order granting 
motion to amend stay order, etc., May 20, 1938. 

Charge: Misbranding or mislabeling as to nature of manufac
ture of product; in connection with the manufacture and sale of 
"Smoke Salt." 

Order granting motion to amend stay order of March 5, 1937, as 
follows: 

This matter coming on to be heard on motion of respondent 
Avery Salt Co., filed l\fay 7, 1938, and the Commission having con
sidered said motion and being now fully advised in the premises, 

It i.~ ordered, That the said motion be, and hereby is, granted, and 
this matter is to remain in fier·i without prejudice to the right of 
the Commission forthwith to enter such final order as seems just at 
or after the Commission's final decision in the matters of Dockets 
Nos. 2783 and 2784.1 

Mr. Jay L. Jackson for the Commission. 
Putney, Twombly & Hall, of New York City, for respondent. 

CAREY SALT Co. Complaint, August 14, 1935. Original order, 
December 3, 1936. Docket 2516. 24 F. T. C. 42. Order amending 
stay order, etc., May 20, 1938. 

Charge: Misbranding or mislabeling and advertising falsely or 
:misleadingly as to nature of product; in connection with the manu
facture and sale of "Smoke Salt." 

Order amending stay order, as follows: 
The matter of amending the stay order herein, dated March 5~ 

1937, having come on to be heard at the instance of the Commission, 
and the Commission having considered same and being now fully 
advised in the premises, 

It is ordered, That the stay order dated March 5, 1937, extending 
the time for the filing of report of compliance with the order to 
cease and desist herein, be, and the same hereby is, amended, and 
this matter is to remain in {ie1i without prejudice to the right of 
the Commission forthwith to enter such final order as seems just a.t 
or after the Commission's final decision in the matters of Dockets 
Nos. 2783 and 2784.1 

Mr. Jay L. Jackson for the Commission. 
Williams, Martindell & Carey, of Hutchinson, Kans., for re

spondent. 

'VALTER n. GALVIN AND Loms H. 1\foosER, Jn., trading as liAIR
'l'El: Co. Complaint, March 15, 1938. Order, May 26, 1938. (Docket 
3359.) ----1 See footnote 2 on p. 1306. 
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Charge: Misrepresenting history and properties or results of prod· 
uct; in connection with the sale of hair and scalp preparations. 

Record closed by the following order: 
This matter coming on for consideration by the Commission, and 

it appearing that the respondents Walter B. Galvin and Louis H . 
.Mooser, Jr., individuals and as copartners trading as Hair-Tex Co., 
had, prior to the issuance of the complaint, terminated the business 
through which the complained-of practices were carried on and 
asserted they had no intention to resume the same, and the Com· 
mission having duly considered the same and being now fully advised 
in the premises : 

It is ordered, That the case growing out of the complaint herein· 
before issued on March 15, 1938, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com· 
plaint, in accordance with its regular procedure. 

Mr. "Wm. T. Ohantland for the Commission. 



STIPULATIONS 1 

DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
AND AGREEMENTS TO CEASE AND DESIST 2 

2103. Apple Butter-False and Misleading Brands or Labels and Adver
tising.-Von Allmen Preserving Co., Inc., a corporation, engaged in 
the business of manufacturing various fruit preserves and pickles and 
in the sale and distribution thereof in interstate commerce, in compe
tition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Von Allmen Preserving Co., Inc., in soliciting the sale of and selling 
its product in interstate commerce, agreed to cease and desist from 
the use on its labels or other advertising matter of the words "Pure 
Apple Butter" to describe said product which contains less than 43 
per centum of water soluble solids, and from the use of the words 
"Apple Butter" either alone or in connection or conjunction with the 
Word "Pure" or with any other word or words or in any other way 
so as to import or imply that said product is in fact apple butter, 
that is to say, a product which contains not less than 43 per centum 
water soluble solids, when such is not the fact. (Dec. 2, 1937.) 

210-!. Flooring and Roofing Material, Paints, Etc.-False and Misleading 
Advertising and Misrepresenting Business Status.-United Laboratories, 
Inc., a corporation, engaged in the business, as a jobber, of selling 
and distributing, in interstate commerce of numerous products con
sisting chiefly of plastic rock flooring and roofing material, but also 
including waterproofing and damp-proofing materials, paints, var-

• For false and misleading advertising stipulations etl'ected through the Commission's 
Special board. See p. 1369 et seq. 

The digests published herewith cover those accepted by the Commission during the 
Period covered by this volume, namely, December 1, 1937, to May 31, 1938, Inclusive. 
Digests of all previous stipulations of this character accepted by the Commission-that 
is, numbers 1 to 2102, inclusive--may be found in vols. 10 to 25 of the Commission's 
decisions. 

• In the Interest of brevity there is omitted from the published digest of the st!pula· 
tlon the agreement under which the stipulating respondent or respondents, as the case 
may be, agree that should such stipulating respondent or respond<'nts "ever rf'sume or 
indulge In any of the practicf'B In question, this said stipulation of the facts may be used 
In evidence'' against such respondent or respondents, as the case may be, "in the trial 
or the complaint whkh the CommlNslon may Issue." 

160451m-39-vor •. 26--85 1309 



1310 FEDERAL TRADE COMliiiSSION DECISIONS 

nishes, E-namels, and other related products, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as ·set forth therein. 

United Laboratories, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertising matter or through its salesmen, or in any other 
way, of statements or representations, the effect of which is to convey 
or which may tend to convey the belief that the said United I~abora-· 
tories, Inc. is a group of laboratories organized and equipped to test, 
approve, and certify every type of maintenance product that is pro
duced; or that the said corporation has a force of 300 men employed 
in the alleged various activities; or that the said corporation has in 
its employ a "Board of Consulting Engineers'' whose duty it is to 
pass upon the various alleged tests of products to determine what 
products are to be stocked by said corporation; or that tests have 
been made by, or that its personnel has been connected with, the said 
United Laboratories, Inc., over a long period of time; or that the said 
United Laboratories, Inc. is a Maintenance Research Organiza
tion whose recommendations are unbiased; when such are not the 
facts. (Dec. 6, 1937.) 

2105. "Hot Cups" and "Fudge Warmers"-False and Misleading Adver· 
tising and Disparaging Competitors.-Lacy Products Corp., engaged in 
the business of manufacturing electric "hot cups" and "fudge warm
ers" and in the sale and distribution thereof in interstate commerce, 
in competition with other corporations, individuals, firms, and part
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Lacy Products Corp., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from 
anonymously disseminating among customers or prospective custom
ers or the trade incomplete copies of proceedings of the Federal 
Trade Commission. the effect of which is to create an impression by 
such customers or trade that the Federal Government through its 
Federal Trade Commission is putting the trade on some sort of gen
eral notice with respect to alleged unlawful or unfair conduct on the 
part of a competitor or others, when such is not the fact. The said 
Lacy Products Corp. also agreed to cease and desist from the use of 
printed circular or other matter, the effect of which is to import or 
imply that the FedE-ral Trade Commission has issued or is proceeding
toward the issuance of its "cease and desist order" against a named 
individual or concem for the purpose of restraining such individual 
or concern from alleged unfair trade practices in violation of the 
organic Act of the Federal Trade Commission other than or in excess 
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'Of what is actually covered and contemplated by the said Commis
siDn~s order. The said Lacy Products Corp. further agreed to cease 
and desist. from distributing in interstate commerce circulars or any 
other printed matter setting forth findings, orders, or other public 
records of the Federal Trade Commission, unless the whole of such 
findings, ord-ers, or other public records of the said Commission be 
printed in full and in the exact wording of the said Commission 
without any attempted interpretation of, addition to, or subtraction 
from such findings, orders, or public records, as made and entered by 
the said Commission; but in no case shall such findings, orders or 
other public records be used or published by the said Lacy Products 
Corp. for the purpose or with the effect of disparaging or injuring 
the business of a competitor who has complied with the orders, stip
ulations, andjor directions of the said Federal Trade Commission. 
!he said corporation further agreed to cease and desist from the use 
In its printed or circular matter or otherwise of statements or repre
~entations to the effect that a competitor, whose identity is named or 
tmplied, is financially unsound, or is doing very little business and is 
about to fold up, or that the products offered for sale or sold by such 
(•ompetitor are imitations, cheap, defective, a cut price line, will not 
stand up, or that said products come in large numbers to the said Lacy 
Products Corp. for repair, when such are not the facts. The said 
eorporation also agreed to cease and desist from stamping on its 
Products sold in interstate commerce the symbol "No. S. P. D. S." so 
as to import or imply or which tend or may tend to convey the belie£ 
by purchasers that said products so stamped are approved by the 
Underwriters' Laboratories of Chicago, when in fact said products 
have not been so approved by said organization. (Dec. 7, 1937.) 

2106. Women's Undergannents-False and Misleading Brands or Labels 
and Advertising.-Ralph Corn, Inc., a corporation, engaged in the sale 
?nd distribution of women's undergarments in interstate commerce, 
In competition with other corporations, individuals, firms, and part
nership likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition 
as set forth therein. 
. ~alph Corn, Inc., in offering for sttle and selling its products 
~n mterstate commerce, agreed to cease and desist from the use in 
Its advertisements and advertisincr matter of the word "satin~' or 
~he ":ords "pure dye" either inde;endently or in connection or con
JUnction each with the other or with any other word or words as 
descriptive of products not composed of silk, the product of the 
cocoon of the silk worm, and from the use of the word "satin" or 
the. words "pure dye" or "pure dye satin" in any way so as to import 
or Imply that said products are composed of silk, when such is not 
the fact; unless, when said products are made of cloth or fabric which 

'' 'i i 

)" ,, 
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is composed in substantial part oi silk, and the word "satin" or the 
words "pure dye" or "pure dye satin" shall be immediately ac· 
companied by some other word or words printed in type equally as 
conspicuous as that in which the said descriptive word or words is or 
are printed so as to indicate clearly that said products are not made 
of cloth or fabric composed wholly of silk but are made in part 
of a material other than silk. (Dec. 10, 1937.) 

2107. "Superstiles," Electric Fare :Boxes, Etc.-False and Misleading 
Advertising.-Perey :Manufacturing Co., Inc., a corporation, engaged 
under the trade name of "Perey Turnstile Company" in the busi
ness of manufacturing fare and admission collection equipment, such 
as turnstiles, electric fare boxes, and roto-gates, and in the sale and 
distribution of said products in interstate commerce, i.n competition 
with other corporations, individuals, firms, and partnerships like· 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Perey l\fanufacturing Co., Inc., trading as "Perey Turnstile Com· 
pany," in soliciting the sale of and selling its Superstiles in interstate 
commerce, agreed to cease and desist from the use in its advertise· 
ments or advertising matter of whatever kind or character of tabula· 
tions of alleged initial cost comparisons of said Superstiles and the 
electric fare box equipment of competitors, and which tabulations 
contain statements or representations, the effect of which is to mislead 
or deceive purchasers into the belief that the initial cost of such 
competitive equipment is much in excess of and/or other than what 
is actually the fact; or to convey or which may tend to convey the 
belief by pmchasers that the equipment of modern buses is such as 
to necessitate the installation, with its attendant cost, of oversize 
batteries, special wiring, and special generators, if and when such 
buses use electric fare box equipment. The said corporation also 
agreed to cease and desist from the use in its said advertising of 
statements or representations, the effect of which is to import or 
imply or which tend OT may tend to convey the belief that the use 
of electric fare boxes of competitors will entail the expenditure of 
$200 to cover the cost of battery replacement over 2 years, recharging 
batteries and replacement of parts; or that insurance is decreased 
or savings effected on insurance by use of the Superstile over the 
electric fare box equipment of competitors, when such is not the 
fact. (Dec. 13, 1937.) 

2108. :Beer Product-False and Misleading :Brands or Labels and Adver· 
tising.-Whitewater Brewing Co., a corporation, located at 1Vhite· 
water, 1Vis., with a branch office at Chicago, Ill., from which it, to· 
gether with one Alex 'Veingart, an individual, sell and distribute a 
beer product under the trade name or designation "Badger" in inter· 
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state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Whitewater Brewing Co., and Alex 'Veingart, in soliciting the sale 
of and selling their beer product in interstate commerce, agreed to 
cease and desist from the use on labels affixed to said product or in 
advertising matter referring thereto of the words "The Pride of 'Vis
cousin" or the word "'Visconsin" either alone or in connection or con
junction with the pictorial representation of the map of 'Visconsin 
or in any way so 'as to import or imply that the beer product to which 
said words or word or pictorial representation refers has its origin in 
the State of Wisconsin and is brewed in said State, "·hen such is not 
the fact. (Dec. 16, 1937.) 

2109. Children's Dresses-False and :Misleading Advertising.-Joseph 
Love, Inc., a corporation, engaged in the business of manufacturing 
dresses for infants and small children and in the sale and distribu
tion of said products in interstate commerce, in competition with 
other corporations, individuals, firms and partnerships likewise en
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 
~ oseph Love, Inc., in soliciting the sale of and selling its "Princess 

Elizabeth" dresses in interstate commerce, agreed to cease and desist 
from the use in connection with the name "Princess Elizabeth," or 
o~herwise, of statements, pictorial or other representations and in
Signia identifying the said name with the present British heir ap
parent, and the effect of which is to import or imply or which may 
t:nd to convey the belief by pmchasers that said dresses are of Eng
hsh make or origin and/or have received the endorsement or approval 
of a member of the British royal family, when such is not the fact. 
(Dec. 17, 1937.) 
B 2110. Flavoring Products, Tooth Powder, Etc.-False and lliisleading 

rands or Labels and Advertising.-Clyde Foster, an individual trading 
as_ C. Foster Chemical Co., engaged in the business of selling and dis
~l'lbuting flavoring products, tooth powder, and other products in 
lnterstate commerce, in competition with other individuals, firms, 
rar~nerships, and corporations likewise engaged, entered into the fol-
~Wlllg agreement to cease and desist from the alleged unfair methods 

0 competition as set forth therein. 
. Clyde Foster, in soliciting the sale of and selling his products in 
lnte:state commerce, agreed to cease and desist from stating or repre
~~nt~ng in his printed or advertising matter or otherwise that certain 

his so-called silverware coupons have a value of $1.15 or any value 
~~at~oever. The said individual also agreed to cease and desist from 
a elmg or otherwise representing his tooth powder as having a price 
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or value of 75 cents and/or from representing that his fork and spoon 
£et has a price or value of $1.50 and from representing that either of 
said products has a price or value in excess of that at which said 
product is sold in the usual course of competitive trade. The said 
individual further agreed to cease and desist from the use of the 
word "free" either independently or in connection or conjunction with 
any other word or words or in any way as descriptive of merchandise 
represented to be given free, when in fact the alleged "free" gift is 
not given free or as a gratuity but can be obtained only for and in 
eonsideration of the purchase of merchandise with which the alleged 
;'free" gift is included, or when, in order to obtain certain of the 
alleged gifts, a further consideration of 35 cents or any other amount 
is required. (Dec. 20, 1937.) 

2111. Stationery, Etc.-False and Misleading Advertising.-Myer Osoff, 
an individual, trading as Paramount Art Co., engaged in the business 
of printing acknowledgment cards, stationery, and the like, and in 
the sale and distribution thereof in interstate commerce, in competi
tion with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Myer Oso:fl', in soliciting the sale of and selling his products in 
interstate commerce, agreed to cease and desist from the use in his 
advertising matter of the word "Engraved," either alone or in con
nection or conjunction with the word "Plateless," or with any other 
word or words, or in any way, as descriptive of said products so as 
to import or imply or which may convey or tend to convey the belie£ 
by purchasers that said products are the result of impressions made 
from inked engraved plates commonly known to the trade and pur
chasing public as "Engraving" or "Embossing," when such is not the 
fact. (Dec. 20, 1937.) 

2112. Stomach Remedy-False and Misleading Advertising.-Horace 
L. ·wolfe and Sara Gwin Wolfe, copartners trading as "Wolfe's Lab
oratories," engaged in the business of compounding a preparation 
used as a remedy for stomach ulcers, and in the sale and distribution 
thereof under the trade designation "'Volfe's Compound" in inter
state commerce, in competition with other partnerships, firms, indi
viduals, and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Horace L. Wolfe and Sara Gwin Wolfe, in soliciting the sale of 
and selling their product in interstate commerce, agreed to cease and 
desist from the use in their advertising matter or otherwise of any 
and all statements or representations or the purported testimonials 
of alleged users of the product so as to import or imply or which 
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convey or tend to convey the belief by purchasers that said product 
has or possesses such therapeutic properties or Yalue so as to be an 
adequate treatment or remedy for disorders such as ulcers of the 
stomach and gastritis or that the use of said product will cure such 
disorders. (Dec. 21, 1937.) 

2113. Electric Brooders-False and Misleading Advertising.-Luty 
Hawkins, an individual trading as "Hawkins Million Dollar Hen," 
engaged in the business of manufacturing electric brooders and in 
the sale and distribution thereof in interstate commerce, in competi
tion with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein . 
. Luty Hawkins, in soliciting the sale of and selling his brooders in 
Interstate commerce, agreed to cease and desist from stating or repre
senting by means of advertising matter or otherwise that the pad 
within the brooder will maintain a constant surface or contact tem
perature of 105° F. regardless of room temperatures and other con
ditions, when such is not the fact. The said individual also agreed 
to cease and desist from the use in said advertising matter or in any 
other way of the statement "Up to 400% Profit" so as to import or 
imply or which may tend to convey the belief by purchasers that 
they, as poultry raisers who use the Hawkins brooder, can make a 
~rofit of 400 percent or of any other specified amount on their total 
Investment in the poultry business, when in fact such designated 
amount of profit is exaggerated and much in excess of the profit on 
the total investment which is probable of being made by such poultry 
raisers. (Dec. 21, 1937.) 

2114. Shirts-False and Misleading Brands or Labels and Advertising.
Rossman-Weaver Co., a corporation, engaged in the sale and distri~ 
?ution, under the trade name "Blair Shirt Company" of shirts in 
Interstate commerce, in competition with other corporations, individ
uals, firms, and partnerships likewise engaged, entered into the fol~ 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 
. ~ossman-\Veaver Co., in solieiting the sale of and selling its shirts 
In mterstate commerce, agreed to cease and d£-sist from the use on its 
labels or tags or otherwise of the words "Non-\Yilt" as descriptive of 
the collars of said shirts, when in fact said collars are not of the 
"Non-\Vilt" or "fused" type of construction as these words are gen
era]l:Y understood and accepted to mean by the trade and purchasing 
pubhc. The said corporation also nrrreed to cease and desist from 
~he use of the said words "Non-\Vilt".,in any way so as to import or 
Imply that the collars of said shirts are of "fused" construction or 
that, because of such implied "Non-\Vilt" or "fused" construction, 
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they will retain soft collar comfort and starched neatness and will not 
curl or wrinkle, when such are not the facts. The said corporation 
further agreed to cease and desist from the use of the words "Full 
Shrunk" or of any other words of similar import or equivalent mean
ing to designate or describe products which have not been pre-shrunk 
as that term is generally understood by the trade and purchasing 
public. (Dec. 22, 1937.) 

2115. Women's Coats and Suits-False and Misleading Brands or Labels 
and Simulating.-J oseph Henschel, Jacob Siegel and Philip Aleniko:ff, 
copartners trading under the firm name and style of "Siegel & 
Alenikoff," engaged in the business of manufacturing women's coats 
and suits and in the sale and distribution thereof in interstate com
merce, in competition with other partnerships, individuals, firms, 
and corporations likewise engaged, entered into the following agree
ment to cease and desist from the alleged unfair methods of compe
tition as set forth therein. 

Hirsh & Sons, Inc., a corporation, engaged in the business of 
manufacturing women's coats, including sport coats, and in the sale 
and, distribution thereof under the trade name "Hirshmaur," in 
interstate commerce, causing said products when sold, to be shipped 
from its place of business in New York or from its plant at Chicago, 
Ill., to purchasers thereof, department stores and other buyers, located 
in various States of the United States, and from more than 5 years 
last past has caused said products to be labeled in a distinctive style, 
hereinafter described, with the result that the said products so labeled 
have become well known to the trade and purchasing public by 
virtue of said distinctive label as the products of the said Hirsh & 
Sons, Inc. The distinctive label, as used by the said Hirsh & Sons, 
Inc., for more than 5 years last past, is of the dimension of approxi
mately 2% inches square and all of the essential features thereon 
are set forth, in dark green and include, in particular, the trade name 
"Hirshmaur" arrangeu at the top of the Tabel in elliptical form. 
Each letter of the said trade name contains on the face thereof a 
plurality of dots. In the center of the label appears a circle within 
a circle and between which circles are a number of figures, each in 
the form of a caret. Within the inner circle is the pictorial repre
sentation of a deer. On each side of the outer circle are pictorial 
representations of what appear to be pine trees, the inner two of 
which are of less height than the outer two. Near the bottom of the 
label are featured the words ""Wrinkle-Dust & Moisture Proof." Be
low these words appear in much larger type the words "Sport Coat," 
each letter of the said words being so shaded as to show the back
ground of the label. Said label contains a narrow border and within 
the same there are distinctive marks of irregular dimensions. Just 



STIPLTLATIOXS 1317 

below the trade name on the saitl label and to the right of the circle 
heretofore described appear the words "Reg. U. S. Pat. Off." 

Joseph Henschel, Jacob Siegel and Philip Alenikoff, in soliciting 
the sale of and selling their products in interstate commerce, agreed 
to cease and desist from plnginrizir.g the label of Hirsh & Sons, Inc., 
referred to in paragraph 2 hereof, or of otherwise duplicating the 
arrangement, appearance or topography of the said label either in 
whole or in part or in nny other way so as to import or imply that 
the products to which such duplicating label is affixed are products 
o:f the said Hirsh & Sons, Inc. when such is not the fact; from the 
use of the word "Henshire" in connection or conjunction with any 
or all of the distinctive topographic or other features which charac
terize the label used by the said Hirsh & Sons, Inc., in soliciting the 
sale of and selling its products, so as to import or imply or which 
rnay tend to convey the belief by purchasers or prospective pur
chasers that the products offered for sale and sold by the said 
copartners are the products of the said Hirsh & Sons, Inc., when 
such is not the fact; from the nse in connection with their trade 
designation or label of the representation "Reg. U. S. Pat. Off." 
or of any other similar representation to the effect that said trade 
designation or label is registered as a trade mark or otherwise in the 
United StatE.'s Patent Office, when such is not the fact. (Dec. 23, 
1937.) 

2116. Ladies' Hosiery-False and Misleading Trade or Corporate Name.
Copal Levin, Bernard Levin, Joseph Levin, and Nathan Levin, 
copartners trading under the firm name and style of "Dainty Dot 
Hosiery Mills" engaged in the sale and distribution at wholesale of 
ladies' hosiery in interstate commerce, in competition with other 
partnerships, corporations, individuals, firms likewise engaged, en
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Co pal Levin, Bernard Levin, Joseph Levin, and Nathan Levin, 
in soliciting the sale of and selling their products in interstate com
merce, agreed to cease and desist from the use of the word "Mills" 
as part of or in connection or conjunction with their trade name 
and from the nse of the word "Mills" in any way so as to import 
or imply that the said copartners make or manufacture their said 
products andjor that they actually own, operate, or directly and 
absolutely control the plant or factory in which said products are 
made or manufactured, wlwn such is not the fact. (Dec. 23, 1037.) 

2118.1 Cologne and Toilet Waters-False and Misleading Brands or 
Labels and Advertising.--Gnerlain, Inc., a corporation, engagPd in the 

'No. 2117 was assigned to DecembPr 23 stipulation as to the facts and agreement to 
cease and desist In the maW•r of Allen H. Rabin trading as The Rabin Co., Docket 327:1, 
In which complaint, Issued Nov('mber 29, 1917 and charging rpspondent with mlsrepre-
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business of selling and distributing certain cologne and toilet waters, 
in interstate commerce, in competition with other corporations, indi
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Guerlain, Inc., in soliciting the sale of and selling its cologne and 
toilet waters in interstate commerce, agreed to cease and desist from 
the use on labels or stickers affixed to said products or in advertising 
matter referring thereto of the word "Paris" either alone or in con
nection or conjunction with any other word or words or in any way 
so as to import or imply or which tend or may tend to convey the 
belief by purchasers that said cologne and toill3t waters have been 
made up into the completed, finished products at Paris, France, or 
in France, andjor have been imported as such completed, finished 
products from France into the United States of'America, when such 
is not the fact. (Dec. 27, 1937.) 

2119. Floor Wax-False and Misleading Advertising and Using LotterY 
Scheme inll'[erchandising.-Double B Products Co., Inc., a corporation, 
engaged in the business of manufacturing floor wax and in the sale 
and distribution thereof in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Double B Products Co., in soliciting the sale of and selling its mer
chandise in interstate commerce, agreed to cease and desist from the 
use in its advertising matter of any scheme, plan or method of sale 
or promoting the sale of said merchandise which involves the use of 
any gift enterprise, lottery or Rl).Y scheme of chance whereby any 
article or thing of value is given as a prize or premium for or in 
consideration of the purchase of any other article; of the word "free" 
either independently or in connection or conjunction with any other 
word or words or in any way as descriptive of merchandise represented 
to be given free, when in fact the alleged "free," gift is not given free 
or as a gratuity, but can be obtained only for or in consideration of 

sentlng qualities or properties of product In connection with the Avocado oil or other 
content or alleged content of his "Ruth Rogers" line of cosmetics, Including cleansing and 
tissue creams, astringents, liquid powder base, face powder, rouge and lipstick, was 
dismissed without prejudice on December 27, 1937 by reason thereof. 

Respondent admitted In such stipulation, as therein set forth, the making of false 
and ml~leading representations, as above Indicated; and agreed (1) to cense and desl.~t 
therP.from, and from claiming rich Vitamin D or skin nourishing qualities for his tissue 
cream, or connection with Avocado Beauty Guild of Hollywood, Calif., or Its Indorsement 
or sponsorRblp of his products, and, In event of substantial avocado content of any of 
bls said products and use of word, to accompany same with ~ually con~picuous explRna· 
tory statement covering such partial content, and, (2) that In event of failure to con· 
form to his aforesaid agreement such stipulation might be used In evidence against him 
In trial of any proceeding which Commission might direct. (See, for dismissal, Bti·/lra, 
at p. 1299.) 
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the purchase of merchandise with which the alleged "free" gift is 
included. (Dec. 27, 1937.) 

2120. Knitted Outerwear-False and Misleading Brands or Labels and 
Prices.-Louis Rubin, an individual trading under the various names 
"Princeton Knitting Mills," "Sports Knitted Sweater Mills," engaged 
in the business of manufacturing knitted outerwear for men, women 
and children and in the sale and distribution thereof in interstate 
commerce, in competition with other individuals, firms, partnerships 
and corporations likewise engaged, entered into the following agree
ment to cease and desist from ihe alleged unfair methods of com
petition as set forth therein. 

Louis Rubin, agreed to cease and desist from selling and distribut
ing in interstate commerce, or from selling and distributing in inter
state commerce to others for sale, products to which are affixed tags 
bearing what purports to be retail se.Iling prices, but which prices 
are exaggerated and fictitious and/or much in excess of the price or 
prices at which said produets are sold in the ordinary course of trade. 
(Dec. 28, 1937.) 

2121. Jewelry-False and Misleading Advertising.-Harry Krisman, 
Joseph Spector, and Louis Mitchell are copartners trading under the 
name and style of "Krisman-Frey Jewelers," engaged in the opera
tion of a wholesale and retail business consisting of the sale and dis
tribution of jewelry in interstate commerce in competition with other 
partnerships, individuals, firms, and corporations likewise engaged, 
l'ntered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Barry Krisman, Joseph Spector, and Louis Mitchell, in soliciting 
the sale of and selling their products in interstate commerce, agreed 
to cease and desist from the use on their stationery and in their adver
tising of whatever kind or character of the word "manufacturing" 
or "manufacturers" either alone or in connection with any other word 
o:r Words which directly asserts or clearly imports or implies that they 
make or manufacture the products offered for sale and sold by them 
and/or that they actually own and operate or directly and absolutely 
control the factory in which said products are made or manufactured 
When such is not the fact. (Dec. 29, 1937.) 

2122. Floor and Wainscoting Products-False and Misleading Brands or 
~abels and Advertising.-Armstrong Cork Co., a corporation, engaged 
~n the business of manufacturing floor and wainscoting products and 
m the sale and distribution of same in interstate commerce, in com
~etition with other corporations, individuals, firms, and partnerships 
hk~wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 
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Armstrong Cork Co., in soliciting the sale of and selling its prod
nets in commerce as defined by the act, agreed to cease and desist 
from representing in any way by the use of the words "Linotile," 
"Accotile " "Temwood Tile " "Temlok De Luxe Tiles " or "Tile" and 

' ' ' said products are "tile," unless in immediate conjunction with the 
words "Linotile," "Accotile," "Temwood Tile," "Temlok De Lu:x:e 
Tile," or "Tile," wherever used, there appears in the same conspic
uous type a word or words designating the material or substance froill 
which the products are made, such as wood tile, glass tile, rubber 
tile, asbestos tile, copper tile, cork tile, or metal tile. (Dec. 29, 1937.) 

2123. Razor Blades-False and Misleading :Brand or Trade Name.
A. L. Mailman and J. L. Mailman, copartners trading under the 
firm name and style, "Pal Blade Company," engaged in the business 
of manufacturing razor blades which they, together with Otto E. 
Kraus, general manager of their branch office at Chicago, Ill., sell 
and have sold and distributed in interstate commerce, in competition 
with other partnerships, individuals, firms, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Florsheim Shoe Co., a corporation organized in 1922 under the 
laws of the State of Illinois as successor to the business theretofore 
conducted since 1892 as Florsheim & Co., is engaged primarily in 
the business of manufacturing shoes to which at all times, since 
1892, it and its predecessors continuously applied the word "Flor
sheim." It and its predecessors spent large sums of money in adver
tising the name "Florsheim" as applied to shoes. It also sold to its 
customers novelties for resale or distribution to their customers for 
advertising "Florsheim" shoes. These novelties included memoran
dum notebooks, thermometers, ~atch books, playing cards, key rings, 
ash trays, pencils, pocket knives, cigarette lighters, and golf balls. 
All of these novelties bore the trade name "Florsheim." As the result 
of such long continued and extensive advertising, the word "Flor· 
sheim" became and now is well known and favorably established in 
the public mind as designating products offered for sale and sold 
by FJorsheim Shoe Co. 

A. L. :Mailman and J. L. Mailman and the said Otto E. Kraus, in 
offering for sale and selling razor blades in interstate commerce, 
agreed to cease and desist from the use as a brand or trade name for 
said razor blades, or otherwise, of the word "Florsheim" either alone 
or in connection or conjunction with any other word or words or in 
any other way so as to import or imply or which may tend to convey 
the belief by purchasers that said razor blades are products manu
factured by or for Florsheim Shoe Co., referred to in paragraph two 
hereof, or that the said Florsheim Shoe Co. is in any way interested 
in the production of said products. (Dec. 30, 1937.} 
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212+. Razor Blades and Food Flavors-False and Misleading Trade 
Name, Drands or Labels, and Advertising.-Solomon Nathan, an indi
vidual trading as n. & N. Sales Co., engaged in the business of selling 
and distributing a large variety of merchandise, including ra~or 
blades and food flavors, in interstate commerce in competition with 
other individuals, firms, partnerships, and corporations likewise en
gaged, entered into the following agreement to cease and desist from 
the alll'ged unfair methods of competition as set forth therein. 

Florsheim Shoe Co., a corporation organized in 1922 under the 
laws of the State of Illinois as successor to the business theretofore 
COnducted since 1892 as Florsheim & Co., is engaged primarily in the 
business of manufacturing shoes to which at all times, since 1892, it 
and its predecessors continuously applied the word "Florsheim." It 
and its predecessors spent large sums of money in advertising the 
name "Florsheim" as applied to shoes. It also sold to its customers 
novelties for resale or distribution to their customers for advertising 
"Florsheim" shoes. These novelties included memorandum note 
books, thermometers, match books, playing cards, key rings, ash trays, 
pencils, pocket knives, cigarette lighters, and golf balls. All of these 
noyeities bore the trade name "Florsheim." As the result of such 
long continued and extensive advertising, the word "Florsheim" be
came and now is well known and favorably established in the public 
mind as designating products offered for sale and sold by Florsheim 
Shoe Co. 
. Solomon Nathan, in offering for sale and selling his products in 
Interstate commerce, agreed to cease and desist from the use as a 
brand or trade name for his razor blades or in advertising matter 
referring to said blades of the word "Florsheim," either alone or in 
connection or conjunction with any other word or words or in any 
Way, so as to import or imply or which may tend to convey the 
belief by purchasers that said razor blades are products manufac
tured by or for Florsheim Shoe Co., referred to in Paragraph TwC' 
hereof, or that the said Florsheim Shoe Co. is in any way inter 
e~t.ed in the production of said products; from the use, in its adver
tising matter Qr on its products or the wrappers or containers thereof, 
of any price marking or other means of purportedly representing the 
retail selling price of a product, when in fact, said price marking or 
pu.rported selling price is fictitious, exaggerated or in excess of the 
Pnce for which said products are sold in the usual course of retail 
trade; from the use of the word "free," either independently or in 
connection or conjunction with any other word or words or in any 
~ay, as descriptive of merchandise represented to be given free, when 
lll fact the alleged "free" gift is not given free or as a gratuity, but 
can be obtainell only for and in consideration of the purchase of 
merc·handise with which the a1leged "free" gift is included; from 
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the use of the word "vanilla'' either alone or in connection or con
junction with the word "extract" or with any other word or words, 
as descriptive of or to designate flavoring products which are not ex
tracts or flavoring material made or prepared from the bean, pod, 
or capsule of the vanilla plant; provided that when said products 
simulate the flavor of vanilla and the word "vanilla" is used to repre
sent such flavor, then in that case, the word "vanilla" shall be immedi
ately accompanied by the word "imitation" or by some other word 
or words printed in type equally as conspicuous as that in which 
the word "vanilla" is printed so as to indicate clearly that the flavor
ing of said product is not that of genuine vanilla. (Dec. 30, 1937.) 

2125. Correspondence Courses-False and Misleading Advertising.
Stewart Y. Morse, an individual trading as "Business Detective 
System," engaged in the business of conducting a home study course 
designated "Business Detective System" for the training of students 
in the art of locating defaulting debtors or customers of merchants 
and business concerns, selling and distributing his said home study 
courses in interstate commerce in competition with other individuals, 
firms, partnerships, and corporations likewise enga.ged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Stewart Y. Morse, in soliciting the sale of and selling his ho111e 
study courses in interstate commerce, agreed to cease and desist frotn 
advertising said courses of study under the classification "11€lp 
'Wanted" so as to import and imply or which may tend to convey the 
belief by the public that the advertiser is in a position to offer etn· 
ployment, when such is not the fact. (Dec. 30, 1937.) 

2126. Building Material-False .and ~'Iisleading Brands or Labels and 
Advertising.-Johns-1\Ianville Corp., engaged in the business of manu
facturing various lines of building material, including certain mer
chandise in connection with which the word "tile" is used. It, or 
a wholly owned subsidiary sells and has sold and distributed said 
merchandise represented to be "tile" in interstate commerce in corn
petition with other corporations, individuals, firms, and partnershipS 
likewise engaged and has entered into the following· agreement to 
cease and desist from the alleged unfair methods of competition 115 

!"et forth therein. , 
Johns-Manville Corp., in soliciting the sale of and selling its prod

ucts in commerce as defined by the act, agreed to cease and desist frotn 
representing in any way by the use of the words "Ceiling Tile," 
"Sanacoustic Tile" or "Tile" that said products are "tile," unless in 
immediate conjunction with the words "Ceiling Tile," "Sanacoustic 
Tile" or "Tile," wherever used, there appears in the same conspicuous 
type a word or words designating the material or substance frol11 
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which the products are made, such as wood tile, glass tile, rubber tile, 
asbestos tile, copper tile, cork tile or metal tile. (Dec. 30, 1937.) 

2127. Women's Coats and Suits-False and Misleading Brands or Labels 
and Advertising.-David Konhauzer and Harry Behr, copartners trad
ing as Konhauzer & Behr Co., engaged in the business of manu
facturing women's and misses coats and suits and in the sale and 
distribution thereof in interstate commerce, in competition with other 
partnerships, individuals, firms, and corporations likewise engaged, 
entered into the following agret>ment to ct>ase and desist from the 
alleged unfair methods of competition as set forth therein. 

David Konhauzer and Harry Behr, in soliciting the sale of and 
~elling their coats in interstate commerce, agreed to cease and desist 
from the use on labels or otherwise of the words "Harris Tweeds" 
as descriptive of coats not made or fabricated from Harris Tweeds, 
a cloth made from virgin wool produced on any of the islands known 
as the outer Hebrides, and carded, spun and hand-woven by such 
Islanders in their own homes; and from the use of the said words 
"Harris Twee.ds" in any way so as to import or imply that the prod
Ucts to which such words refer are made or fabricated from Harris 
Tweeds, when such is not the fact; of the word "imported" or the 
Words "M~de in England" either independently or in connection or 
conjunction each with the other or with any other word or words or 
in any way as descriptive of the wool of which said products are 
composed or fabricated, when in fact such wool is not imported from 
or woven in England; and from the use of the word "Imported" and 
the words "Made in England" in any way so as to import or imply 
that the products to which said words refer or the wool from which 
said products are made or fabricated are or is of English orrgm 
andjor imported from England, when such is not the fact. (Dec. 
31; 1937.) 

2128. Tombstones and Monuments-False and Misleading Prices and 
Advertising.-Searcy C. Spears and Allen M. Shackleford, copartners 
trading as "Marble Monument Company," engaged in the business of 
selling and distributing tombstones and monuments in interstate com
lnerce, in competition with other partnerships, corporations, indi
viduals, and firms likewise engaged, entered into the following agree
ment to cease and desist from the alleged unfair methods of compe
tition as set forth therein. 

Searcy C. Spears and Allen M. Shackleford, in soliciting the sale 
of and selling their products in interstate commerce, agreed to cease 
a~d desist from the use in their leaflets, ad vert ising matter or other
Wise, of the statement "A Splendid Value at $4:0.00" when in fact 
~uch alleged valuation is fictitious and much in excess of the price 
at which the product to which said statement refers is offered for sale, 
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sold and expected to be sold in the usual course of trade. Said co
partners also agreed to cease and desist from the use of the state
ment "A Splendid Value at $40.00" or "Price $70.00" or any other 
price representation, in connection with a suggested retail price which 
is of a less amount than that of the alleged price representation so 
as to import or imply or which may tend to convey the belief by 
purchasers that the price of the product has been reduced andjor 
that the purchasers obtain for the lower figure a product actually 
having the value of the higher price representation, when such is 
not the fact. Said copartners further agreed to cease and desist 
from the use of the word "special" as descriptive of their adver
tised offer of a product so as to import or imply that the offer is 
one which, because it is made for a limited time only or for some 
other stated or implied reason, is other than the usual offer made in 
the regular course of trade, when such is not the fact. (Dec. 30, 
1937.) 

2129. Shampoo-False and Misleading :Brands or Labels.-Sanford 
Products Corp., engaged in the sale and distribution of a shampoo 
under the trade designation "Sanford's Sheen Shampoo" in interstate 
commerce, in competition with other corporations, firms, individuals 
and partnerships likewise engaged, entered into the following agree
ment to cease and desist from the alleged unfair methods of competi
tion as set forth therein. 

Sanford Products Corp., in soliciting the sale of and selling its 
shampoo products in interstate commerce, agreed to cease and desist 
from the use on its labels, cartons or otherwise of the words "Not an 
oil" or "Not a soap" as descriptive of a product which is in fact, an 
oil soap; and from the use of the words "Not an oil" or "Not a soap" 
either independently or in connection or conjunction each with the 
other or with any other word or words so as to import or imply that 
the product to which said words refer does not contain oil andjor is 
not a soap product, when such is not the fact. (Jan. 6, 1938.) 

2130. Underwear, Sportswear, and Diapers-False and Misleading 
:Brands or Labels.-McLoughlin Manufacturing Co., a corporation, en
gaged in the manufacture and sale of underwear and sportswear 
and in selling and distributing diapers under the adopted trade name 
"Toss-A-·Way Company" in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

:McLoughlin Manufacturing Co., trading as "Toss-A-,Vay Com
pany" agreed, in soliciting the sale of and selling its packaged or 
cartoned products in interstate commerce, to cease and desist from 
the use of the word "sterilized" either independently or in connection 
or conjunction with any other word or words as descriptive of said 
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products which are not in fact sterile,, and from the use of the said 
word "sterilized" in any way so as to import or imply that said 
packaged or cartoned products are sterile and that they will continue 
to be and remain sterile and free from bacteria while contained in 
their original package or carton, when such is not the fact. The said 
corporation also agreed to cease and desist from the use of the word 
"cotton" either alone or in connection or conjunction with "cellu" or 
with anv other word or words or in any way so as to import or imply 
that th~ products to which said word or words refer are composed of 
cotton, when such is not the fact. (Jan. 10, 1938.) 

2131. Paint-False and Misleading Advertising.-Congress 'Vall Paper 
Co., a corporaton, engaged under its said corporate name and also 
under the trade name "Congress \Vallpaper & Paint Company," in 
the sale and distribution of paints in commerce as defined by the 
act, in competition with other corporations, individuals, firms and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
as set forth therein. 

Congress 'Vall Paper Co., in soliciting the sale of and selling its 
Dur-O-Flow house paint in commerce as defined by the act, agreed 
to cease and desist from the use of the phrases "From Factory to 
You," "No Middleman," "You Save the Difference" or "'Ve Manu
facture These Paints" or of any other phrases or words of simihtr 
meaning, either independently or in connection or conjunction each 
With the other or with any other word or words so as to import or 
imply that the said Congress Wall Paper Co. makes or manufactures 
said paint andjor that it actually owns and operates or directly and 
absolutely controls the plant or factory in which said paint is made 
or manufactured, when such is not the fact. (Jan. 10, 1938.) 

2132. Shirts-False and Misleading Brands or Labels.-Girard Shirt 
Corp. engaged in the business of manufacturing shirts and in the 
sale and distribution thereof in interstate commer~e, i.n competition 
With other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 
. ~irard Shirt Corp., in soliciting the sale of and selling its shirts 
~n mterstate commerce, agreed to cease and desist from the use on 
lts labels or otherwise of the words "No Wilt" as descriptive of the 
collars of said shirts when in fact said shirt collars are not of the 
"non wilt" or "fused" type of construction as these words are gen
erall! unde:stood and accepted to mean by the trade and purchasing 
pubhc. Sa1d corporation also agreed to cease and desist from the 
use of the words "no wilt" or the word "starchless" or other word 
or words of similar meaning so as to import or imply that the collars 
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of said shirts are of "fused" construction and/or that, because of such 
implied "fused" construction, said collars are proof against wrinkles 
and will retain their starched neatness and shape. permanently and 
will not curl, wrinkle or wilt, when such is not the fact. (Jan. 7, 
1938.) 

2133. Electric Revolving Clocks-Using Lottery Scheme in Merchandis· 
ing and False and Misleading Advertising.-Irving Kirschenbaum, an 
individual trading as "Knickerbocker .Advertising Company," en
gaged in the sale and distribution of electric revolving clocks in inter
state commerce, in competition with other individuals, firms, part
nerships, and corporations likewise engaged, entered into the follow
ing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Irving Kirschenbaum, in soliciting the sale of and selling his re
volving clocks in interstate commerce, agreed to cease and desist from 
the use in any manner whatsoever of any scheme, plan or method of 
selling or of promoting the sale of his said products which involves 
or includes the use of any lottery, alleged gift enterprise or scheme 
of chance whereby an article is offered as a prize or premium :for or 
in consideration of the purchase of any other article or for or in con
sideration of the payment of any sum of money for the privilege of 
procuring a chance to participate in such an award, or whereby the 
price to be paid for any article is determined by lot or chance. The 
said Irving Kirschenbaum also agreed to cease and desist from the 
use of the statement "A real $5.00 value" or of any other statement 
of similar meaning; when in fact the alleged valuation is fictitious 
and much in excess of the price at which the product to which said 
statement refers is offered for sale or sold in the usual course of 
trade. (Jan. 11, 1938.) 

213-l:. Seed Inoculants and Plant Stimulators-False and Misleading Ad
vertising.-Delphi Packing Co., a Massachusetts Trust, heretofore 
administered by Adelia Maxwell and Edgar E. Maxwell, the latter 
now deceased, as trustees, for more than 1 year immediately prior to 
the death of Edgar E. Maxwell, engaged in the business of manufac
turing two certain products, alleged seed inoculants and plant stimu
lators, one being for leguminous plants and the other for nonlegumes, 
sold and distributed said products under the present trade designa
tion "Deep Root" in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Delphi Packing Co., in offering for sale and selling its said prod
ucts in interstate commerce, agreed to cease and desist from the use. 
in advertisements and advertising matter or in any other way of 
statements or representations to the effect or which may import or 
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imply that a bacteria inoculant used with nonlegumes will affect the 
growth in any way or will cause them to fix nitrogen from the at
mosphere, when such is not the fact. They further agreed to cease 
and desist from stating or representing that the product designated 
"Deep-Root" is an inoculant or effective treating for seed of the 
leguminous class, or will protect and stimulate root growth, return 
the soil in which used buck to a neutral state, cause or assist the 
plants treated therewith to draw or fix nitrogen from the air, build 
up the vitality of or return and store nitrogen in the soil in which 
used, prevent plant diseases such as root rot, smut and wilts, or im
prove the quality or better the yield of the seed treated therewith, 
when such are not the facts. (Jan. 13, 1938.) 

2135. Band Instruments-False and Misleading Trade Name, Brands or 
Labels, and Advertising.-Art ::\Iusical Instruments, Inc., a corporation, 
with its principal place of business at Elkhart, Ind., organized in 
1932, its president being Ferdinand A. Buescher, is engaged in the 
manufacture of a varied line of baud instruments and in the sale and 
distribution thereof in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Buescher Band Instrument Co. of Elkhart, Ind. was organized by 
the aforesaid Ferdinand A. Buescher, together with others, in J nne 
1904, and since which time it has been engaged continuously in the 
business of developing and manufacturing band instruments and in 
the adYertisement and sale therPof throughout the United States 
nnder its corporate title, ineluding the \\·ord "Buescher." Due to 
such long period of trading and extensive advertising, the said 
Buescher Band Instrument Co. has an established good will in its 
corporate name, and the name "Buescher" identifies the band instru
ments sold by it. 

Art Musical Instruments, Inc., agreed, in offering for sale and 
selling its instruments in interstate commerce, to cease and desist 
from the use of the name ''F. A. Buescher" or the name "Buescher" 
either alone or in connection or conjunction with any other words or 
in any way as a mark, brand or label for said instruments or in ad
vertising matter referring to said instruments so us to import or 
imply or which tend or may tend to convey the belief that said instru
ments are produced, made or manufactured by or identified with 
Buescher Band Instrument Co. of Elkhart, Ind., when such is not the 
fact. (Jan. 17, 1938.) 

2136. Sweaters, Etc.-False and Misleading Brands or Labels.-Appa
lachian Mills Co., a corporation, engaged in the business of manufac
turing sweaters and other articles of wearing apparel and in the sale 
and distribution thereof in interstate commerce, in competition with 
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other corporations, individuals, firms, and partnerships likewise en
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Appalachian Mills Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use on its labels or otherwise of the word "wool" either alone or in 
connection or conjunction with the word "part" or with any other 
word or words or in any way as descriptive of said products which 
contain no wool; and from the use of the said words "Part 'Vool" in 
any 'my so as to import or imply that the products to which said 
words refer are composed in substant.ial part of wool, when such is 
not the fact. (Jan. 17, 1938.) 

2137. Cosmetics-False and Misleading Advertising.-l\Iaison Jeurelle
Seventeen, Inc., a corporation, engaged in the business of manufac
turing cosmetics and in the sale and distribution thereof in inter
state commerce, in competition with other corporations, firms, indi
viduals, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth herein. 

l\faison Jeurelle-Seventeen, Inc., in offering for sale and selling 
its cosmetics in interstate commerce, agreed to cease and desist from 
stating or representing in its advertising matter or otherwise that 
said preparations are nonallergic or that they had removed there
from all irritants known to cause and aggravate allergic conditions, 
when such is not the fact. The said corporation also agreed to cease 
and desist from the use in its advertisements of whatever kind or 
character of the statement "Deep Pore Cleanser cleanses your skin 
below the surface-relieving choked and clogged pores-banishing 
blackheads, whiteheads, and other annoying skin blemishes" or of any 
other statement of similar meaning so as to import or imply or which 
tends or may tend to convey the belief by purchasers that said prepa
ration, when applied to the skin, will penetrate the skin and cleanse 
and benefit such skin below the surface thereof or banish or entirely 
remove blackheads and other similar skin blemishes, when such is 
not the fact. (Jan. 21, 1938.) 

2138. Corsets and Other Garments-False and Misleading Trade Name 
and Advertising.-H. C. Logan, an individual trading as "Dr. Logan 
Health Garment," engaged in the business of selling and distributing 
corsets and other garments in interstate commerce, in competition 
with other individuals, firms, partnerships and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

II. C. Logan agreed to cease and desist from the use of the abbre
viation "Dr." of the word "doctor'' in connection with the word 
"Logan" or otherwise as part of his trade name or in his advertising 
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matter used in connection with the offering for sale or sE-lling his 
garments in interstate commerce so as to import or imply that there 
is such a doctor connected or associated with the said individual in 
the conduct of business by the latter andjor that said garments have 
been or are made under the supervision or advice of such doctor. 
Said individual also agreed to cease and desist from the use of the. 
word "Health" as part of his trade name or in his advertising or 
printed matter used in connection with the offering for sale or selling 
his garments in interstate commerce so as to import or imply that 
said garments have special health features not possessed by the 
ordinary run o£ competitive garments, when such is not the fact. 
Said individual further agreed to cease and desist from stating or 
representing that said garments are "the perfect and final result of 
many years of experimenting by our foremost designers, physical cul
turists and medical authorities," when snch is not the fact. Said 
individual also agreed to cease and desist from the use in his adver
tising or printed matter or in any way of statements or representa
tions, the effect of which is to import or imply or which may tend 
to convey the belief by purchasers or prospective purchasers that 
said individual has in his employ persons who have been and are 
specially prepared in the art of making accurate and proper meas
urements and who are properly qualified to fit the garments, when 
such is not the fact. (Jan. 21, 1938.) 

2139. Can Openers-False and Misleading Advertising.-1\Iagic Prod· 
ucts Co., a corporation, engaged in the business of manufacturing can 
openers and in the sale and distribution thereof under the trade name 
"Magic" in interstate commerce, in competition with other corpora
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Magic Products Co., in soliciting the sale of and selling its prod
ucts in interstate commerce, agreed to cease and desist from the use 
in its advertisements and advertising matter or otherwise of exagger
ated or erroneous statements or representations respecting the volume 
of sales and/or profits allegedly realized by dealers in its com
modities. (Jan. 25, 1938.) 

2140. Corsets-False and Misleading Advertising.-Stylette Corset Co., 
a corporation, engaged in the business of selling and distributing 
corsets in interstate commerce, in competition with other corpora
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Stylette Corset Co., in soliciting the sale of and selling its gar
ments in interstat~ commerce, agreed to cease and desist from the 
use in its advertising or printed matter or otherwise of the words 

ji 
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"expert corsetiers" or of any other words, statement, or representa
tion, the effect of which is to import or imply or which may tend 
to convey the belief by purchasers or prospective purchasers that 
the said corporation has in its employ experts or persons who have 
been and are specially trained in the art of making accurate and 
proper measurements end who are properly qualified to fit the gar
ments, when such is 11ot the fact. (Jan. 22, 1938.) 

214:1. Ointment for Varicose Ulcers-False and Misleading Trade Name 
and Advertising.-Lanac Chemical Co., a corporation, engaged in the 
business of compounding a paste or ointment to be used for the 
alleged treatment of varicose ulcers, and in the sale and distribution 
thereof under the adopted trade name "Dr. Latham Chemical Com
pany" in interstate commerce, in competition with other corporations, 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Lanac Chemical Co. agreed to cease and desist from the abbrevia
tion "Dr." of the word "doctor" in connection with the name 
"Latham" or otherwise as part of its trade name or in its advertising 
matter used in connection with the offering for sale or selling its 
product in interstate commerce so as to import or imply that there is 
such a doctor connected or associated with the said corporation who 
is a duly authorized or licensed physician having authority to prac
tice the science of medicine or any branch of such science, when such 
is not the fact. Said corporation also agreed to cease and desist from 
the use in its advertisements and advertising matter of the state
ment "A positiYe way to heal varicose ulcers, old sores" or of any 
other statement of similar meaning so as to import or imply or which 
may tend to convey the belief by purchasers or prospective pur
ehasers that said product is a complete and adequate cure for varicose 
ulcers and/or that it will remove the cause of such ulcers, when such 
is not the fact. The said corporation further agreed to cease and 
desist from stating or representing that its compound or preparation 
has been "used in leading clinic" or that a certain large varicose 
ulcer was cured in a period of 3 weeks time through the use of "Dr. 
Latham's Compound," when such is not the case. Said corporation 
also agreed to cease and desist from stati:og or representing its prod
uct to be a "new'' product when in fact such is not the case. (Jan. 
22, 1938.) 

2142. Hosiery-False and Misleading Trade Name and Brands or 
Labels.-Fr('d Elfman, Louis Elfman, and 'Villiam Elfman, copart
ners trading as "New 'Vay Hosiery Company," engaged in the sale 
and distribution of hosiery, in interstate commerce, in competition 
with other partnerships, corporations, individuals, and firms like
wise engag('d, ('ntered into the following agreement to cease and de-
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sist from the alleged unfair methods of competition as set forth 
therein. 

Belding-Heminway-Corticelli of New York, N. Y., is now and for 
a number of years past has been engaged in the sale and distribution 
of hosiery in commerce between and among various States of the 
United States. For many years, the said concern affixed to certain 
of its hosiery sold in interstate commerce a label which featured 
the picturization of a eat's head carrying a ~pool of thread suspended 
from the eat's mouth. The word "Corticelli" appeared below this 
picture. The same picture is now carried on the letterheads of said 
concern together with the trade name containing the word "Corti
celli." Due to such manner of advertising and sales over a period 
of years, hosiery thus identified by brands or labels bearing the word 
"Corticelli" and the picturization of a eat's head carrying a spool of 
thread suspended from the eat's mouth is generally understood and 
recognized by the trade and purchasing public to be merchandise of 
the said Belding-Heminway-Corticelli. 

Fred Elfman, Louis Elfman, and William Elfman, in soliciting the 
sale of and selling their products in interstate commerce, agreed to 
cease and desist from the use of the word "Cortic~lli" and the picturi
zation of the eat's head, or of either the word "Corticelli" or the 
picturization of the said eat's head, either independently or in con
nection or conjunction with any other word or words or in any way 
as a mark, brand, or label for said hosiery so as to import or imply 
or which may tend to eonvey the belief that said hosiery is the product 
of Belding-Heminway-Corticelli, when such is not the fact. (Jan. 
26, 1938.) 

2143. Caps-Failure to Disclose.-Abraham Sager, Max Sager, and 
David Lipman, eopartners trading under the firm name and style 
of "Sager, Lipman & Company," engaged as jobbers in the sale and 
distribution of hats and caps in interstate commerce, in competition 
With other partnerships, corporations, individuals, and firms likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Abraham Sager, Max Sager, and David Lipman agreed, and each 
of said individuals agre.ed, to cease and desist from offering for sale 
and selling in interstate commerce caps made or manufactured from 
or which contain second-hand, old, worn, or used materials, unless 
and until there is stamped upon or securely affixed or attached to 
such caps in a conspicuous place so as to be readily and easily seen 
a ~rand or label which cannot be easily or readily removed and 
W~1ch clearly indicates thereon by suitable words or phraseology that 
Sald caps are made or manufactured from or contain second-hand, 
old, worn, or used materials. (Jan. 26, 1938.) 
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2144. Furs-False and Misleading :Brands or Labels and Advertising.
Sears, Roebuck & Co., a corporation, engaged in the business of 
selling a general line of merchandise at retail and also by mail order 
and in the distribution of said products in interstate commerce, in 
competition with other corporations, individuals, firms, and part
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Sears, Roebuck & Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to c-ease and desist from 
the use in its catalogs or other advertising matter of the words 
"Hudson Seal" either alone or in connection or conjunction with 
any other word or words or in any way so as to import or imply 
that such coats are made from dyed muskrat, when such is not the 
:fact; provided that, when or if the words "Hudson Seal" are used 
to describe coats made from dyed muskrat, then in which case, the 
correct name of the fur, "Muskrat," shall appear as the last name 
of the description and be immediately preceded by the words "Hud
son Seal-Dyed" so as to read "Hudson Seal-Dyed Muskrat," each 
of said words being printed in equally conspicuous type and in a 
single line. Said corporation also agreed to cease and desist from 
representing, designating, or describing coats offered for sale or 
sold by it in interstate commerce in any way other than by the 
use of the correct name of the :fur from which said coats are made 
as the last word of the description and it shall be printed in type 
not less conspicuous than that in which accompany descriptive words 
are printed; and when any dye or blend is used to simulate another 
:fur, the true name o:f the fur, ~:J,ppearing as the last word o:f the 
description and printed as aforesaid, shall be immediately preceded 
by the word "dyed" or "blended" compounded with the name of the 
simulated :fur, as thus: Black Seal-Dyed Coney, Brown Dearer
Dyed Coney. (Jan. 28, 1938.) 

2145. Perfumes-False and Misleading :Brands or Labels and Advertis· 
ing.-Groville Sales Corp., engaged in the sale and distribution in 
interstate commerce of two certain lines of perfumes, one being 
known as the Grenoville line and the other as the Potter & Moore 
line, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist :from the alleged unfair methods of competition 
as set :forth therein. 

1 

Groville Sales Corp. agreed to cease and desist from the use on 
labels or in advertising matter, referring to products offered for S<lle 
and sold in interstate commerce, o:f the words "London, England'' 
or "Paris, France," or of the word "London," "England," "Paris," 
or "France," either independently or in connection or conjunction 
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with any other word or words, or in any way, so as to import or 
imply or which tend or may tend to convey the belief by purchasers 
that the said products, respectively, have been blended or com
pounded into the finished product at London, England, or in Eng
land, or at Paris, France, or in France andjor have been imported 
from England or France into the United States of America, when 
such is not the fact. (Jan. 27, 1938.) 

2146. Correspondence Courses, Text Books, Etc.-False and Misleading 
Advertising.-Lee Mountain, an individual trading under such name, 
engaged in the sale of used text books, correspondence school lessons, 
and similar equipment and in the distribution thereof in inter
state commerce, in competition with other individuals, firms, part
nerships, and corporations likewise engaged, entered into the fol
lowing agreement to cease and desist fron1 the alleged unfair methods 
of competition as set forth therein. 

Lee Mountain, in soliciting the sale of and selling his products in 
interstate commerce, agreed to cease and desist from the use in his 
catalogs or other advertising matter of the statements "One may 
obtain the same instruction or training as one would by taking the 
course direct from the schools," "One may obtain practically the 
same instruction or training as one would by taking the course direct 
from the schools," or of any other statements of similar meaning 
so as to import or imply or which may tend to convey the belief 
by prospective students that they would receive lesson assignments 
which would be corrected by the said Lee Mountain with such addi
tional and supplementary instructions as might be necessary in each 
individual case or that the student could obtain the same helpful 
instructions and training as the average correspondence school stu
dent would obtain from the correspondence school, when such is not 
the fact. (Jan. 31, 1938.) 

2147. Stationery, Etc.-False and Misleading Advertising.-Personal 
Stationery Corp. of New York, a corporation, engaged in the printing 
of business stationery, calling cards and the like and in the sale and 
distribution thereof in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Personal Stationery Corp. of New York, in soliciting the sale of 
and selling its products in interstate commerce, agreed to cease and 
desist from the use, in its advertisements or advertising matter dis
tributed in interstate commerce or in any other way, of the word 
"engraving" or "engraved" either alone or in connection with the 
~ord "plateless" or with any other word or words as descriptive of 
Its products so as to import or imply or which tend or may tend to 
convey the belief by purchasers that said products are the result 
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of impressions made from inked engraved plates commonly known 
to the trade and purchasing public as "engraving." (Feb. 1, 1938.) 

2148. Dinnerware-False and Misleading Prices and Advertising.-Stet
son China Co., Inc., a corporation, engaged in the sale and distribu
tion of dinnerware, including china, glass, and silverware, in inter
state commerce, in compPtition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Stetson China Co., Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from 
using or placing in the hands of its dealer customers or others for 
their use of any advertising, plan, or method of sale wherein the 
stated value or regular price of :my of its products do not reflect or 
represent the true value thereof or the regular, normal, or usual price 
at which said products are to be and are sold in the ordinary course 
of retail trade; the use of the word "free" either independently or in 
connection or conjunction with any other word or words or in any 
way as descriptive of merchandise represented to be given free, when 
in fact, the alleged "free" gift is not given free or as a gratuity but 
can be obtained only for or in consideration of the purchase of mer
chandise with which the alleged "free" gift is included; the use of the 
phrase "Save 50%" in connection with a purported retail selling price 
of products so as to import or imply that in buying said products at 
the price for which they are to be and are regularly sold in the usual 
course of retail trade, the purchaser effects a saving of the specified 
amount, when such is not the fact. (Feb. 1, 1938.) 

2149. Duplicating Machines-Fals~ and Misleading Advertising.-Gor
don Dhein, an individual trading as "Universal Repro-Graph Com
pany," engaged in the business of selling duplicating machines in 
interstate commerce, in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. . 

Gordon Dhein agreed to cease and desist from the use on his letter
heads or other printed matter or in his advertising of whatever kind 
or character of the word "manufacturers," "manufactured," ''factory" 
or of any other word or words of similar meaning so as to import 
or imply or which may cause or tend to cause purchasers to believe 
that the said Gordon Dhein makes or manufactures the products 
offered for sale or sold by him and/or that he actually owns and 
operates or directly and absolutely controls plants or factories i1~ 
which said products are made or manufactured. The said Gordbn 
Dhein also agreed to cease and desist from the use in his advertising 
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matter of the figure "$7.95" or of any other price representation in 
connection or conjunction with the pictor.ial or other representation 
of a machine so as to import or imply or which may tend to confuse, 
mislead, or deceive purchasers into the belief that the pictured or 
represented machine can be purchased at the represented price when 
such is not the fact. The said individual further agreed to cease 
and desist from making any false or misleading statements or repre
sentations in his advertising matter or otherwise as to the earnings 
or the probable earnings of salesmen engaged in selling his products. 
(Feb. 1, 1938.) 

2150. Putty-False and Misleading Brands or Labels and Advertising.
Harry Sussman and Michael Schnitzel, copartners engaged in the 
business of manufacturing putty and in the sale and distribution 
thereof in interstate commerce, in competition with other partner
ships, firms, individuals, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Harry Sussman and Michael Schnitzel, in soliciting the sale of and 
selling their products in interstate commerce, agreed to cease and 
desist from the use of the word "linseed" or the words "pure linseed'' 
as descriptive of putty, when in fact the vehicle used in the mixing 
of said putty js not composed of linseed oil; and from the use of the 
Word "linseed" either alone or in connection or conjunction with the 
Word "pure" or with any other word or words or in any way so as to 
import or imply that the vehicle used in the mixing of said putty is 
composed of linseed, when such is not the fact; provided that, if 
and when the vehicle used in the mixing of said putty is composed. in 
substantial part of linseed o.il and the word "linseed'' is used to de
scribe the linseed oil content of said vehicle, then in which case the 
word "linseed" shall be immediately accompanied by some other 
Word or words printed in type equally as conspicuous as that in which 
the word "linseed" is printed so as to indicate clearly that the Yehicle 
U~ed in the mixing of said putty is not composed wholly of linseed 
011 but is composed in part of a material or matter other than linseed 
oil. (Feb. 8, 1938.) 

2151. Saddle Soap-False and Misleading Brands or Labels.-Richard 
Trading Corp., engaged in the business of selling at wholesale a 
leather saddle soap in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Hichard Trading Corp., in soliciting the sale of and selling its 
"Dramford" soup in interstate commerce, agreed to cease and desist 
from stating or representing on labels affixed to said product or other-
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wise tlwt its said product conforms to United States Government 
specifications. (Feb. 8, 1938.) 

2152. Caps-Failure to Disclose.-A. Gorbaty and David Go£, copart
ners trading as A. Gorbaty, engaged in the business of manufactur
ing caps and in the sale and distribution thereof to jobbers, includ
ing Maurice A. Volk and Simon Volk, copartners trading as V olk 
Manufacturing Co., engaged in offering for sale and selling said caps 
in interstate commerce, in competition with other partnerships, indi
viduals, firms, and corporations likewise engaged, entered into the 
following agreement to cease fllld desist from the alleged unfair 
methods of competition as set forth therein. 

A. Gorbaty and David Go£ agreed, and each of them agreed, to 
cease and desist from offering for sale and selling caps to the jobbing 
or other trade engaged in reselling said caps in interstate commerce, 
or from otherwise placing caps or causing them to be placed in the 
channels of interstate commerce, said caps being made of or manu
factured from or containing second-hand, old, worn, or used material, 
unless and until there is stamped upon or securely affixed or attached 
thereto, in a conspicuous place so as to be readily and easily seen, a 
brand or label which cannot be easily or readily removed and which 
clearly indicates thereon by suitable words or phraseology that said 
caps are made or manufactured from or contain second-hand, old1 

worn, or used materials. (Feb. 8, 1938.) 
2153. Caps-Failure to Disclose and False and 1/I:isleading Trade Name.-

1\faurice A. Volk and Simon Volk, copartne.rs trading as Volk Manu
facturing Co., engaged in the sale and distribution of caps in inter
state commerce, in competition with other partnerships, individuals1 

firms, and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Maurice A. Volk and Simon Volk agreed, and each of them agreed, 
to cease and desist from offering for sale and selling in interstate 
commerce caps which are made or manufactured from or which con
tain second-hand, old, worn or used materials, unless and until there 
is stamped upon or securely affixed or attached thereto, in a con
spicuous place so as to be readily and easily seen, a brand or label 
which cannot easily or readily be removed and which clearly indi
cates thereon by suitable words or phraseology that said caps are 
made or manufactured from or contain second-hand, old, worn, or 
used materials. Said copartners also agreed to cease and desist from 
the use of the word ":Manufacturing'' as part of or in connection 
with their trade name or otherwise in soliciting the sale of and 
selling their products in interstate commerce so as to import or imply 
that the said copartners ma.ke or manufacture the products offered 
for sale and sold by them or that they actually own and operate 
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or directly and absolutely control the plant or factory in which 
said products are made or manufactured. (Feb. 8, 1938.) 

2154. :Patent Medicines-False and Misleading Advertising.-Edward 
G. Fabarius, an individual trading under his said name, engaged in 
the business of selling two patent medicines, namely, Peeke's Medi
cine and Root's Elepizone, in interstate commerce, in competition 
with other individnals, firms, partnerships, and corporations like
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

For a number of years prior to October 1936, Edward G. Fabarius 
was engaged as an employee in a business which consisted of the 
preparation in accordance with certain formulae of two medicinal 
products, one being known as "Peeke's Medicine" and the other as 
"Hoot's Elepizone"; the principal ingredients of each of which hav
ing been in medical use upwards of half a century to alleviate the 
discomforts incidental to epileptic seizures. The said business in 
which the said Edward G. Fabarius was employed as aforesaid had 
its ,origin in or about 1877 and since which time it has been con
tinuously conducted by one I>arker R. 'Whitcomb and his successors. 
For several years last past, said business has been carried on by, 
Ellaline 'Vhitcomb Chilvers, a daughter of the aforesaid Parker R. 
'Vhitcomb, under the firm names "Peeke Medicine Company" and 
"Root Medicine Company." During such period of time the said 
products have been extensively sold and advertised in interstate 
commerce by the said Parker R. 'Vhitcomb and his successors and 
have become identified in the minds of the purchasing public with 
the said persons. 

Edward G. Fabarius, in soliciting the sale of and selling his 
products in interstate commerce, agreed to cease and desist from 
the use in his letterheads, printed matter, or otherwise of state
~ents or representations which directly assert or clearly import or 
~mply that the Peeke Medicine Co. has changed ownership; that it 
~s being operated by those who are unfamiliar with the compound
Ing of Peeke~s Medicine; that Edward G. Fabarius was the chief 
consulting .chemist for the Peeke Medicine Co.; that Edward G. 
Fabarius prepared this medicine under the personal supervision of 
Professor "\V. H. Peeke up to the time of the latter's death in 1916, 
or at all; that Edward G. Fabarius is the only one who has the 
formula for Pe€ke's Medicine, when such are not the facts. (Feb. 
8, 1938.) 

2155, Watches, Etc.-Failure to Disclose and False and Misleading Trade 
Name.:-Samuel B. Dav~s, an indi~idual trading as Crescent City 
Smeltmg Co., engaged m the busmess of selling and distributinO' 
Watches and other items of jewelry in interstate commerce, in com~ 
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petition with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
forth therein. 

Samuel B. Davis agreed to cease and desist in offering for sale and 
8elling in interstate commerce repaired, old, second-hand or used 
"·atches without prominently and conspicuously disclosing that such 
watches are not new and/or that they are repaired, old, second-hand, 
or used watches. Said individual also agreed to cease and desist from 
the use of the word "Smelting" as part of the trade name under which 
he conducts his business, and from the use of the word "smelting" in 
any other way so as to import or imply that he is engaged in the 
smelting business, that is to say, the process of treating ores or 
other crude materials, as the term "smelting" is generally understood 
to mean. (Feb. 8, 1938.) 

2156. Rubber Products-False and Misleading Advertising.-Hartus R 
'Vilkinson, an individual trading under the name and\ style of 
"Defiance Rubber Company," engaged in the sale and distribution 
of rubber bands, sponge rubber, and other rubber goods in inter
state commerce, in competition with other individuals, firms, part
nerships, and corporations likewise engaged, entered into the follow
ing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Hat'tus R. 'Vilkinson, in offering for sale and selling his products 
in interstate commerce, agreed to cease and desist from the use in his 
advertising matter or otherwise of the word "Manufacturers" or the 
abbreviation "Mfrs." or of any other word or words of similar mean
ing so as to import or imply that t"!Ie said Bartus R. 'Vilkinson makes 
or manufactures said products and/or that he actually owns and 
operates or directly and absolutely controls the plant, mill or factory 
in which said products are made or manufactured, when such is not 
the fact. (Feb. 10, 1938.) 

2157. Frozen Confections-Using Lottery Scheme in Merchandising.
J oe Lowe Corp., engaged in the sale and distribution of sticks, bags, 
equipment and miscellaneous supplies used in connection with the 
manufacture of frozen confections of the type allegedly covered by 
certain United States Patent rights owned by Good Humor Corp. of 
America, an Ohio corporation, and under which patents rights the 
said Joe Lowe Corp. has been and is now licensed to license others 
to manufacture such confections. Pursuant to its license, the said 
Joe Lowe Corp. entered into agreements with the various manufac
turers throughout the United States of America licensing the latter 
to produce frozen confections under the aforesaid patents. And the 
~aid Joe Lowe Corp. has sold its products, consisting of sticks, bags, 
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equipment, and miscellaneous supplies, to such licensed manufactur
('rs who used said products in the manufacture of frozen confections. 
The said Joe Lowe Corp. causes and has caused said products, when 
sold, to be shipped from its place of business in the State of New 
York to such licensed manufacturers located in Stat('s other than 
the State of New York. In the course and conduct of its business, 
Joe Lowe Corp. has been at all times, in competition with other cor
porations, individuals, firms, and partnerships likewise engaged. Joe 
Lowe Corp. entered into the following agreement to cease and desist 
from the alleged unfair methods as set forth therein. 

Joe Lowe Corp. agreed to cease and desist from using or licensing 
others to use in connection with the offering for sale and selling of 
frozen confections, any scheme, plan, or method of sale or of pro
moting the sale of its products which involves the use of any gift en
terprise, lottery, or scheme of chance whereby any article is given as 
a prize or premium for or in consideration of the purchase of any 
other article. (Feb. 11, 1938.) 

2158. Popcorn-False and Misleading Brands or Labels and Advertis
ing.-Robinson Popcorn Co., Inc., a corporation, engaged in the proc
('ssing and packing of popcorn and in the sale and distribution thereof 
in interstate commerce, in competition with other corporations, indi
viduals, finns, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Robinson Popcorn Co., Inc., in soliciting the sale of and selling it3 
{>opcorn in interstate commerce, agreed to cease and desist from the 
use on the containers of its said product or in its advertising matter 
referring thereto of the phrases "100% Poppability," "Every Bag 
100% Perfect" or of either of said phrases or of any other phrase, 
word or words of similar meaning so as to import or imply or which 
may tend to convey the belief to purchasers that said corn will pop 
100 percent perfect or in its entirety, when such is not the fact. (Feb. 
10, 1938.) 

2159. Candy Products-Using Lottery Scheme in Merchandising.-West
minster Manufacturing Co., a corporation, and its officers Lee G. 
James, president, Enoch R. James, treasurer, and Harry E. James, 
secretary, engaged in the business of manufacturing candies and in 
t~le sale and distribution thereof in interstate commerce, in competi
t~on with other corporations, individuals, firms, and partnerships 
hk~wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

J 'Vestminister l\Ianufacturing Co. and Lee G. James, Enoch R. 
ames, and Harry E. James, agreed, and the said corporation and 
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each of the said individuals agreed, in soliciting the sale of aml sell
ing candy products in interstate commerce to cease and desist from 
the use of any scheme, plan, or method of sale or of promoting the 
sale of said products which involves the use of any gift enterprise, 
lottery, or any scheme of chance whereby an article is given as a 
prize or premium for or in consideration of the purchase of any other 
article. (Feb. 10, 1938.) 

21 GO. Electric Belt-False and Misleading Advertising.-"\Villiam 
Ekern and Emma Lou Ekern, copartners trading under the firm 
name and style "Electrocure Company," engaged in the business of 
manufacturing a type of electric belt purportedly designed to benefit 
certain diseases and ailments of the human body, and in the sale 
and distribution of said belts in interstate commerce, in competition 
with other partnerships, firms, individuals, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

William Ekern and Emma Lou Ekern, in offering for sale and sell
ing their "Electrocure Belt" in interstate commerce, agreed to cease 
and desist from stating or representing by means of testimonials or 
otherwise in their advertising matter or in any way whatsoever that 
the said belt will have any physiological or pharmacological action 
within the body of the user thereof or any portion of such body sub
jected to the alleged magnetic field produced by it, or that it has any 
physical-therapeutic effect thereon or will aid in the prevention, 
treatment, or cure of any physical or mental sickness, ailment or 
disorder. (Feb. 11, 1938.) . 

21Gl. Hair Clippers and Massage Machines-False and lliisleading Ad· 
vertising.-J ohn Oster Manufacturing Co., engaged in the business of 
manufacturing portable motor-driven hair clippers, massage machines 
and similar barber supply equipment, and in the sale and distribution 
thereof in interstate commerce, in competition with other corpora
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

John Oster Manufacturing Co. agreed, in soliciting the sale of and 
selling its portable clipper in interstate commerce, to cease and desist 
from the use in its advertising matter or otherwise of statements or 
representations to the effect that the "Oster" clipper is the only 
portable eli pper which permits complete and convenient sterilization; 
that the "Oster" clipper, when used, will produce no vibration or 
is capable of "vibrationless performance" or that substantially equiva
lent minimum vibrational performance is not possible with any of 
the competitive clippers on the market; that the said John Oster 
Manufacturing Co. is the only manufacturer of a portable clipper 
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that is able to power any size or type of cutting blade, when such 
are not the facts. 

The said corporation also agreed to cease and desist, in connection 
with the offering for sale and selling its electric "Scientific Massage 
Machine," from the nse in its advertising or otherwise of statements 
or representations such as "Massage assists the hair appendages in 
their proper functioning," "Stimulates organic changes," "Soothes 
the nerves," "Correct facial massage is an excellent aid to beauty, it 
keeps the natural color in the cheeks, minimizes the head, cheek, and 
lle('k wrinkles, it tends to eliminate the fine lines from the eyes," 
''Helps remove the double chin," or of any other stutements or re.pre
>ientations of similar meaning, when in fact there is no actual proof 
that anv snch results can be obtained from the use of said machine. 
(Feb. ll, l!l38.) 

2162. Lubricating Product-False and Misleading Trade Name, :Brands 
or Labels, and Advertising.-Kotofom Corporation of America is a 
corporation, organized, existing, and doing business under and by 
virtue of the laws of the State of Indiana, with its principal place of 
business loeated at South Bend, in the State of Indiana. Lubritex 
Manufacturing Co. is a corporation, organized, existing, and doing 
~Htsiness under and by virtue of the laws of the State of Illinois, with 
lts principal place of business l<x·ate<l at Chicngo, Ill. Edward J. 
!~ecker senes as president of the said Kotofom Corporation of Amer
Jca and as chairman of the said Lubritex Manufacturing Co. Lubri
te:x: Manufacturing Co. is engaged in the business of manufaeturiug a 
lubricating product containing an amonnt of graphite placed in a 
motor carrier oil an<l which product it ships from its place of business 
at Chicago, Ill., to Kotofom Corporation of America at South Bend, 
Ind., which corporation, trading as "Lubritex Laboratories," in turn, 
se~ls and has sold said product in interstate commerce, in competition 
:V1th other corporations likewise engaged. Said corporations entered 
lnto the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Kotofom Corporation of America and Lubritex Manufacturing 
~0:• in connection with the offering for sale and selling "Lubritex" 
lll lllte!'state commerce or placing said product in the hands of others 
for sale in interstate commerce, agreed to cease and desist from the 
1l~e, either dit·eetly or through salesmen or in advertising matter or 
(~therwise, o£ any an{l all statements or representations to the effect 
t lat said protluct, containing graphite, will penetrate the microscopic 
Jlores of metal surfaces or fill up scores, sears or scratches and thus 
prey~mt loss of power from friction-drag- and "blow-by" and assure 
ll1axnumn operntinrr ('fficipncy and eras :m(l oil economy· that an"'r 
eti' · "" "" ' .J echve purpose is serwd by the filling of the pores and scratches 
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with said product; that gasoline and oil consumption will be notice• 
ably different or that 20 percent or more will be saved in gasoline 
and oil because of the use of said product; that said graphite prod
uct will eliminate "dry starting"; that the use of said product will 
effect or afford a permanent lubrication; that the use of said product 
will prevent unworn bearing surfaces from becoming worn or will 
build up worn bearing surfaces; that salesmen engaged in selling 
said product will realize profits up to 113 percent or $10 or $12 
per day, when in fact there is no positive proof or definite evidence 
to substantiate such representations. Said corporations also agreed, 
and each of them agreed, to cease and desist from the use of the 
word "new" as descriptive of said product whose lubricating prop
erty is attributable to its graphite content, a medium which has been 
in use as a lubricant for many years last past. Said corporations 
also agreed, and each of them agreed, to cease and desist from 
stating or representing that the lubricating substance, graphite, that 
is contained in said product has its origin in Asia Minor and/or that 
the motor oil used as a carrier for said substance is a "Pennsylvania" 
motor oil, when such are not the facts. The said Kotofom Cor
poration of America also agreed to cease and desist from the use 
in connection with the sale of its product in interstate commerce 
of the word "Laboratories" as part of or in connection with its trade 
name, and the said Lubritex :Manufacturing Co. agreed to cease and 
desist from placing said product in cans or cartons for sale in inter
state commerce under a trade or other name containing the word 
"Laboratories," when in fact no laboratories are maintained for 
scientific experimentation. (Feb. 11, 1938.) 

2163. Plushes and Cotton and _Rayon Goods-False and Misleading 
Brands or Labels and Advertising.-Herman D. Mendelsohn, an indi
vidual trading as H. D. Mendelsohn Co., engaged in the sale and dis
tribution of merchandise, including plushes and cotton and rayon 
goods, in interstate commerce, in competition with other individuals, 
firms, partnerships, and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Herman D. 1\Iendelsohn, in soliciting the sale of and selling his 
products in interstate commerce, agreed to cease and desist from the 
use on his letterheads, in his advertising matter, or otherwise of the 
word "manufacturers" oro£ any other word or words of similar mean
ing, either alone or in connection or conjunction with any other 
word or words or in any way so as to import or imply that tho s:1id 
Herman D. Mendelsohn makes or manufactures the represented prod
ucts offered for sale and sold by him and/or that he actually owns 
and operates or directly and absolutely controls the plant or factory 
in which said products are made or manufactured. The said indi-
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vidual also agreed to cease and desist from the use of the word "silk" 
either alone or in connection or conjunction with any other word or 
words as descriptive of products which are not composed of silk, the 
product of the cocoon of the silk worm, and from the use of the word 
"silk" in any way so as to import or imply that said products are 
composed of silk, when such is not the fact. (Feb. 15, 1938.) 

2164. Lubricating Product-False and Misleading Brands or Labels and 
Advertising.-Colt-,Vorthington Oil Works, Inc., a corporation, is en~ 
gaged in the business· of compounding greases and lubricating oils, 
the latter including "Pylon" which contains a colloidal graphite as 
an ingredient and is of two types, "C" for addition to lubricating 
oil, and "F" for addition to fuel used in internal combustion motors, 
both gasoline and Diesel. Pylon "F" is merely Pylon "C" to which 
has been added about 20 percent petroleum naphtha. Said corpora~ 
tion has sold said products in interstate commerce in competition with 
other corporations, individuals, firms, and partnerships likewise en
gaged, and has entered into the following agreement to cease aml 
desist from the alleged unfair methods of competition as set forth. 
therein. 

Colt-·w orthingt.on Oil Works, Inc., in soliciting the sale of and 
selling its "Pylon" product in interstate commerce, agreed to cease 
and desist from the use in its advertisements or on the containers of 
said product of statements or representations which directly assert 
?r clearly import or imply that said product is the only product o( 
tts kind, or that it will penetrate the naked metal and thus make the 
metal self-lubricating or self-lubricated, or that it and the colloidaL 
graphite contained therein will prevent or forever banish metal to
metal contact, or that it will eliminate hard carbon, as distinguished 
from light, flaky carbon, or that it is a product of experienced lubri
cating engineers or the result of research experience in laboratory 
0~ proving grounds, or that the use of colloidal graphited lubricants 
Will prolong the life of internal combustion engines, increase their
efficiency, or reduce noise, wear, oH and gasoline consumption, when. 
such are not the facts. (Feb. 16, 1938.) 

2165. Men's Suits and Topcoats-False and Misleading Brands or Labels 
and Advertising.-Sheldon Tailoring Co., a corporation, engaged in 
the sale and distribution of men's suits and topcoats in interstate com
merce, in competition with other corporations, individuals, firms, and 
rartnerships likewise engaged, entered into the following agreement 

0 cease ,and desist from the alleged unfair methods of competition as 
set forth therein. 

Sheldon Tailoring Co., in soliciting the sale of and selling its 
Products in interstate commerce, agreed to cease and desist from the
~se in its printed or advertising matter or otherwise of the wortl 
'Vool" or the words "All 'Vool'' or the phrase "100% All 'Vool'' as 
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descriptive of products which are not composed of wool, and frmn 
the use of the word "'Vool" in any way so as to import or imply that 
the products to which said word refers are composed of wool, when 
such is not the fact; Pro'/)ided, That if said products are composed 
in substantial part of wool and the word "'Vool" is used to describe 
such wool content, then in that case the word "'Vool" shall be im
mediately accompanied by some other word or words printed in 
type equally as conspicuous as that in which the word "'Vool" is 
printed so as to indicate clearly that said products are not composed 
wholly of wool but are composed in part of a material or materials 
other than wool; Provided fi~rther, That if said. products' are com
posed of two or more fabrics or materials, each in substantial quantity, 
and the name of each of said materials is used to describe it, then in 
that case, the names of the materials shall be printed in equally con
spicuous type and arranged in the following manner, to wit: The 
prevailing materials shall be named first and followed by the name of 
the other material or materials in the order of their predominance. 
(Feb. 19, 1938.) 

2166. Books-False and Misleading Advertising·.-Walter .J. Black, an 
individual trading as Book Coupon Exchange, engaged in the sal~ 
of sets of books, in interstate commerce, in competition with other 
individuals, firms, corporations, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

·walter J. Black, in offering for sale and selling his books in inter
state commerce, agreed to cease and desist from the use in his ad ver
tising matter of the statement "Embossed and Stamped in Gold" or 
of any other statement of similar import as descriptive of the mark
ings or letterings of said books which are not in fact, embossed or 
stamped in gold or gold leaf; and from the use of the word "gold" 
in any way so as to import or imply that the material used in the 
1narkings or letterings of said books is gold or gold leaf, when such 
is not the fact. (Feb. 17, 1938.) 

2167. Men's Hosiery-False and Misleading Brands or Labels and Adver· 
tising.-Baker-Cammack Hosiery Mills, a corporation, engaged in 
the b~siness of manufacturing men's hosiery and in the sale and dis
tribution thereof in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
~ntered into the following agreement to cease and desist from the al
leged unfair methods of competition as set forth therein. 

llaker-Cammack Hosiery l\lil1s, in soliciting the sale of and s{'lling 
its hosiery in interstate commerce, agreed to cease and desi:;t from 
the use of the word "silk" either independently or in connection or 
conjunction with any otht>r word or words as descriptive of hosiery 
or of the inner lining thereof which is not composed of silk, the 



STIPULATIONS 1345 

product of the cocoon of the silk worm, and from the use of the 
word "silk" in any way so as to import or imply that said hosiery 
or the inner linin()' thereof is com1Jo~ed whollv of silk when such is 0 • 

not the fact; Provided, That if sa.id hosiery or the inner lining 
thereof is composed in substantial part of silk and in part of a ma
terial or materials other than silk, and the word "silk" is used as 
descriptive of such silk content, then in that case the word "silk" 
shall be immediately accompanied by some other word or words 
printed in type equally as conspicuous as that in which the word 
"silk" is printed so as to indicate clearly that said hosiery or the inner 
lining thereof is not composed wholly of silk but is composed in 
part of a material or materials other than silk; P1•ovided further, 
'l'hat if the hosiery or the inner surface thereof is composed of two 
or more fabries or materials, each in substantial part, and the name 
of each of the materials is used to describe it, then in that case, the 
names of the materials shall be printed in equally conspicuous type 
and arranged in the following manner, to-wit; The prevailing ma
terial shall be named first and followed by the name of the other 
material or materials in the order of their predominance. (Feb. 28, 
1938.) 

2168. Ball Bearings-Failure to Disclose and False and Misleading Ad
Vertising.-llarold Benedict Co., Inc., a corporation, engaged in the 
b.usiness of selling ball bearings in interstate commerce, in competi
t~on with other corporations, individuals, firms, and partnerships 
hkewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

. ~Iarold Benedict Co., Inc. agreed to cease-. and desist from ndver
~lSing, offering for sale or selling used bearings or merchandise in 
Interstate commerce without properly and conspicuously disclosing 
the fact that said products are used, old, worn, second-hand products, 
an~ from the use of any and all statements or representations, oral or 
Written, the effect of which is to import or imply that said products 

l
are new·and um1sed, when in fact such is not the case. (Mar. 1, 
938.) 

C 2169 .. Burial Vaults-False and l'>!isleading Advertising.-Con-0-Lite 
orp., Is the owner of United States Letters Patent relating to the 

~anufacture of burial vaults, the alleged composition of which is a 
Pard and abrasive cnrbon to which are added gauged proportions of 
. ortland Cement and astringent chemicals. The said corporation 
~s engaged in the business of selling licensPs to manufacturers who, 
J.n ~urn, are engaged in the manufacture of burial vaults constructed 
~~ er ~aid patents and in the sale thereof in interstate commerce. 

~~ s.a1d Con-0-Lite Corp. cooperates and has cooperated with its 
8111 

hcensee manufacturers in the sale of said burial vaults in inter-
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state commerce through advertisements and advertising matter re
lating to said vaults and which advertising matter the said Con-0-
Lite Corp. has caused to be inserted in publications shipped from 
the state where published or printed through and into other states. 
Con-0-Lite Corp., cooperating with and assisting said licensee manu
facturers in soliciting the sale of and selling in interstate commerce 
burial vaults manufactured under said Letters Patent, in competi
tion with other manufacturers, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Con-0-Lite Corp., in connection with soliciting the sale of and 
selling burial vaults constructed under or in accordance with the 
aforesaid United States Letters Patent, agreed to cease and desist 
from the use in interstate commerce and from cooperating with others 
in the use in interstate commerce of advertisements and advertising 
matter of whatever kind or character in which statements or repre
sentations are made that directly assert or clearly import or imply 
that said vaults will give or afford complete and lasting or eternal 
protection or assurance of perfect preservation, regardless of the 
passage of time, to bodies encased therein, or that said vaults will 
t>ndure immune to disintegration or to electrolysis, oxidation, and 
corrosion which destroys so-called ordinary materials, or that said 
vaults are proof against destructive forces or will remain forever 
impervious to water or will make a sunken grave forever impossible. 
Said corporation also agreed to cease and desist from the use in its 
said advertising matter of the aforesaid statements or representations 
or of any other statements or representations of &-imilar meaning, the 
effect of which is to convey or tend to convey the belief by purchasers 
that said statements or representations as to the alleged eternal or 
everlasting durability ascribed to said vaults are based upon tests 
which actually have been made, when in fact, no such tests have been 
or can be made. (..Mar. 1, 1938.) 

2170. Books-False and Misleading Advertising.-Doubleday, Doran 
& Co., Inc., engaged in the business of publishing books, while its 
wholly owned subsidiary, Garden City Publishing Co., Inc. is en
gaged in the publication of reprints, sell, and distribute their re· 
spective publications in interstate commE>rce, in competition with 
other corporations, individuals, firms, and partnerships likewise en· 
gaged, entered into the following agreement to cease and de~ist from 
the alleged unfair methods of competition as set forth therein. 

Doubleday, Doran & Co., Inc. and Garden City Publishing Co., 
Inc., in soliciting the sale of and selling books in interstate com· 
merce, agreed to cettse and desist from the use in advertisements or 
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advertising matter of the words "Gold Stamping" or "Stamped in 
Gold" as descriptive of said books which are not in fact stamped it1 
gold or gold leaf, and from the use of the word "Gold" in any way 
so ns to import or imply that the material used in marking or 
stamping said books is gold or gold leaf, when such is not the fact. 
(Mar. 3, Hl38.) 

2171. Candy-False and Misleading Brands or Labels and Advertising.
Eucli<.l Candy Co. of New York, Inc., a corporation, engaged in the 
business of manufacturing candy and in the sale th£>reof in interstate 
commerce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree
nlent to cease and desist from the alleged unfair methods of compe
tition as set forth therein. 

Euclid Candy Co. of New York, Inc., in soliciting the sale of and 
selling its candy or fudge in intetstate commerce, agreed to cease and 
desist from the use in its circular matter or on the boxes containing 
said product of the words "Kitchen-Made" in connection with the 
picturizatiou of a woman apparently engaged in the making of candy 
at home so as to import or imply that said candy is a home-made 
product, when such is not the fact. The said corporation also agreed 
to cease and desist from the use of the words ''Kitchen-:M;ule" in any 
Way as descriptive of its candy so as to import or imply or which 
tend to convey or may tend to convey the belief that said candy is a 
home-made product as distinguished from a factory-made product. 
{Mar. 4, 1D38.) 

2172. Food Products-False and Misleading Advertising.-N ature Food 
Centres, Inc., a corporation, engaged in the sale and distribution, 
under the trade names '1Health Mode Products Company," "Health 
Mode Bakeries" "Live Brand" and "Zubrant" of food 1woducts in . ' ' ' Interstate commerce, in competition with other corporations, firms, 
partnerships, and individuals likewise engaged, entered into the fol
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Nature Food Centres, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
Use in its advertisements and advertising matter of whatever kind or 
~haracter of statements or representations, the effect ·of which is to 
Import or imply that its "Bongo'' product is beneficial to all types 
of ailments and diseuses or that said pro<luct is health-preserving for 
eve~yboLly or that it has therapeutic value in connection with any type 
of Infectious disease, such as tuberculosis; that its "Zubrite" pro<luct 
h~s any therapeutic value in regard to constipation due to mechanical 
disturbances, such as adhesions; that its product designated "Live 
Vegetable Laxative Tablets" will tone up the entire alimentary tract 
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or will destroy germs in colon or soothe colonic inflammation; that the 
minerals allegedly prese.nt in its product "Pure Kelp Tablets" are a 
recognized aid in the treatment and prevention of glandular disturb
ances, goitre, anemia, rickets, low vitality, and many other ailments 
due to mineral deficiency, or that all of said ailments are the result 
of mineral deficiencies and that these will be supplied through the 
use of said Pure Kelp Tablets; that its product designated "Live 
Chocolate Garlic Tablets," due to its garlic content, will aid and cure 
the following: Colds, Coughs, Tuberculosis, Asthma, Bronchitis, 
Kidney Troubles, Arthritis, Dizziness, High Blood Pressure, N cur
asthenia, Nerve Depletion, Stomach Troubles, Intestinal Disorders, 
Rheumatism, Fatigue, Insomnia, when in fact th!i're is no proper 
basis for such statement or r!i'preser1tation; that its product designated 
"Grainalfa Food Tonic" will cure sexual impotency, that its product 
designated "Live Vegetable Tonic Tablets" contains all of the lacking 
minerals for the cure of anemia, kidney trouble, liver trouble, stomach 
ailments, rheumatism, neuritis, nervousness, and under-nourishment in 
children, or that all of said ailments or diseases result from the lack 
of certain organic minerals which will be supplied through the use 
of said product; that its product designated "Vitolectic Oil," which is 
to be applied externally, will permanently cure, or cure, any organic 
disease conditions or, in fact, any of the diseases as follows: Colds, 
grip, hay fever, influenza, bronchitis, sore throat, inflamed eyes, sinus 
trouble, asthma, swollen tonsils, barber's itch, athlete's foot, pelvic 
pains, abdominal pains, headaches, Fores, sprains, bruises, lame mus
cles, cramps, rheumatism, arthritis, falling hair, toothache, pyorrhea, 
and partial deafness; that persons whose diet is "20% alkaline and 
80% acid" are tottering on the brink of the grave, when in fact there 
is no basis for such statement; that all persons who use "Vegethin 
Tea and Tablets" or either of said products, will reduce in weight 
regarcUess of the cause of obesity or that said products will be ab
solutely safe for everybody; that the penetrating qualities claimed 
for its "Zubrant Tooth Powder" are supported by ample proof and 
that the said product is the result of experiments, investigation and 
study in its own laboratory or laboratories, when such is not the fact; 
that its product designated "Live Vegetable Calcium Tablets" is an 
effective treatment for tooth decay, bone diseases, anemia, goitre, 
female troubles, nervous breakdowns, asthma, tuberculosis, migraine 
headaches, eczema, epilepsy, insanity, high blood pressure, gland 
diseases, pyorrhea, stomach ulcers. earache, poor memory, and gen
eral debilitation; that the use of its product "Live Vegetable Phos~ 
phate Tablets" will relieve or is an adequate treatment for all nervous 
diseases regardless of the cause thereof; that its product designated 
"Live Solvent Vegetable Tablets" will be of benefit in all cases of 
arthritis, sciatica or any other type of rheumatism without :further 
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qualification; that the use of its product "Live Vegetable Iron Tab
lets" will in all cases bring new life and pep to the user or rid such 
User of nervousness or revitalize such user; that its product "Her
balm" will effect "first aid" for the relief and cure of constipation 
or is a propPr treatment for constipation in all cases; that its product 
''Live Drand Vitamin Tablets" contain all of the important vitamins, 
When in fact there is no adequate proof that all of the important vita
mins have been actually added to said product in its natural state; 
that its product '·F. H. V. Tablets" has therapeutic properties so that 
its use will cleanse livers which are supercharged with poisons or will 
Ward of acidosis by keeping the blood stream pure and. at the sRme 
time keep the individual at the top-notch of physical health or will 
be an effective liver tonic unless and until such statements and repre
Stntations are supported by adequate proof; that, with reference to its 
~)roduct "G. P. L. Tablets," garlic has long been !mown as a powerful 
~nternal antiseptic valuable in d~stroying bodily toxins and helpful 
Ill kidney, liver and intestinal ailments, or that lettuce has soothing 
and sedative qualities and is an excellent tonic in cases of nervous 
exhaustion or depletion, or that parsley is helpful to weak lridneys 
and irritated bladders; that its "Peroka Tablets" are a preventative 
and quick relief for ulcers of the storriach and allied disorders; that 
~ts product "Live Brand Peppermint Leaves" will relieve headache, 
Insomnia, brain-fag and other nervous troubles, or that it is one of 
the most potent purifiers, or that it will neutralize poisons in the 
system and increase resistance; that its product "Live Dietetic Cor
rective Compound" will prevent or help prevent diabetes or will prove 
valuable in the trentment of that disease or will accomplish what 
drugs, as insulin, will do for such disease. Said corporation also 
agree-d to cease and desist from the use in its advertising matter or 
otherwise o£ such unqualified statements or reprrsentations as "Are 
You digging your grave with a £ugar spoon," "The curse of white 
sugar," "Don't eat white sugar candies," "Let's do away with death 
dealing diets," "Don't poison your system with salt," "Ordinary 
~hite table salt now has its addicts who are slowly killing them
l'lelves," "A cause of cancer!" "Our most reputable physicians say 
that the growth of cancer is quickened by inorganic salt and water 
added to the body," and the like. (.Mar. 4, 1938.) 

2173. Plush and Pile Fabrics-False and Misleading Brands or Labels.
The Hind & Harrison Plush Co., a corporation, engaged in the busi
nes~ of manufacturing so-called plush and pile fabrics simulating 
various furs in appearance, and in the sale and distribution of said 
~roducts in interstate commerce, in competition with other corpora
~Ions, individuals, firms, and partnerships likewise engaged, entered 
Into the following agreement to cease and desist from the alleged 
tmfair methods of competition as set forth therein. 
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The Hind & Harrison Plush Co., in soliciting the sale of ancl selling 
its products in interstate commerce, agTeed to cease and desist from 
the use or from placing in the hands of others for their use of labels 
on which appears the word "fur" as descriptiYe of said products not 
made or fabricated from the fur or pelt of a fur-bearing animal, and 
from the use of the said word "fur" so as to import or imply that the 
products to which said word refers are made or fabricated from the 
fur or pelt of a fur-bearing animal, when snch is not the fact. Said 
corporation also agreed to cease and desist from the use or from 
furnishin,g its customers for their use of labels bearing the word 
"Seal" either alone or in connection with the "·ord "Hudson" or 
"Fur" or any other word or words so as to import or imply that the 
products thus labeled are made or fabricated from the fnr or pelt 
of a seal, when such is not the fact. Sai1l corporation further agreed 
to cease and desist from the use or from furnishing its customers for 
their use of labels bearing the words "Angor Lam" or any other 
phonetic spelling or contraction of the word "Lamb" either alone or 
in connection with the word "Fur" or with any other word or words 
so as to import or imply that the products to which said word or 
words refer are made or fabricated from the fur or pelt of a lamb, 
when such is not the fact. (Mar. 4, 1938.) 

2174. Hosiery-False and Misleading :Brands or Labels.-Danville 
Knitting Mills, a corporation, engaged in the business of manufnctur· 
ing hosiery for men, women and children and in the sale and distribu
tion thereof in interstate commerce, in competition with other cor
porations, indiYiduals, firms, and partnerships likewise engaged, en
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition as,set forth therein. 

Danville Knitting Mills, in connection with the offering for sale 
and selling its hosiery in interstate commerce, agreed to cease and 
desist from the use of the word "wool" either alone or in connection 
with any other word or words as a mark, stamp or brand for said 
hosiery which is not composed of wool, and from the use in any way 
of the words "wool," ""\Vulmix," or ""\Volray" or any other simulation 
or phonetic spelling of the word ""\Vool" so as to import or imply or 
which may tend to convey the belief by purchasers 1hat the hosiery 
thus designatecl or referred to is composed of wool, when such is not 
the fact; from the use o£ the word "silk" either alone or in connection 
with the word "pure" or with any other word or words as descriptive 
of hosiery which is not in fact composed of silk, the product of the 
cocoon of the silk worm, and from the use of the word "silk" in any 
way so as to import or imply that the hosiery to which said word 
refers is composed of silk, when such is not the fact; Pr01-•ided, That 
if the body or boot of said hosiery is composed of silk, with the top, 
heel and toe thereof composed of material other than silk, and the 
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'\voru "silk'' is usPd to uPscribP the silk content of said hosiery, then 
in which case, the word "silk" shall be immediately accompanied by 
some other word or words printed in type equally as conspicuous as 
that in which the word "silk" is printed so as to indicate clearly that 
saiu hosiery is not composed wholly of silk or so as to indicate clearly 
that the top, heel and toe thereof are not composed of silk or are 
composeu of material other than silk; from the use of the words 
"rayon antl silk" either alone or in connection with any other word 
or words as descriptive of hosiery which is not in fact composed 
Wholly of rayon aml silk, each in substantial quantity, and from the 
~se of the words "rayon and silk" in any way so as to import or 
1tnply that the hosiery to whic·h saitl words refer is composed wholly 
of ra,yon and silk, each in substantial quantity, when such is not the 
fact; P'f'O'L•ided, That if the body or boot of said hosiery is composed 
of rayon and silk, each in snLstantial qmmtity, with the top, heel and 
toe thereof composed of material other than rayon and silk, and thE' 
Words "rayon and silk" are used to describe the rayon and silk con
tent of said hosiery, then in which case, the words "rayon and silkn 
shall be immediately accompanied by some other word or words 
})rinted in type equally as conspicuous as that in which the words 
~'tayon and silk" are printed so as to indicate clearly that said hosiery 
ls not composed wholly of rayon and silk or so as to indicate clearly 
that the top, heel and toe thereof are not composed of rayon and silk 
or are composed of material other than rayon and silk. (Mar. 5, 
1038.) 

2175. Molasses-False and Misleading Brands or Labels.-William H. 
Burns, an individual, trading as Atlantic Syrup Refining Co., en
?aged, among other things, in the business of selling molasses in 
Interstate commerce, entered into the following agreement to cea:'!e 
and desist from the allt>ged unfair methods of competition as set 
forth .therein. 

William H. Burns, in soliciting the sale of and selling his molas:=-es 
Product in interstate commerce, agreed to cease and desist from the 
use of the words "Extra Fancy Barbados Molasses" as a mark, 
stamp, brand, or label for said product which is not composed wholly 
of molasses originating from the Island of Barbados, and from the 
use of the word "Barbatlos" either alone or in connection with any 
other word or words or in any way as de.scriptive of molasses other 
than Barbados Molasses; provided that, if said product. is composed 
of a blend having as an ingredient thereof Barbados Molasses in 
~tbs.tantial quantity and another ingl'e!lient ot· ingredients other than 

arbados ~Iolasses antl the word "Barbados" is useJ to refer to such 
Barbados Molasses' content, then in which case the word "Barbados" 
hhall Le accompanied by some other word or words printed in type 
e<Jually as conspicuous as thnt in which the word "Barbados'' is 
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printed so as to indicate clearly that said product is not composed 
wholly of Barbados Molasses but is a. blend or product in which 
Barbados Molasses is but one of two or more ingredients. (Mar. 9, 
1938.) 

2176. Trophies and liollow-ware-False and Misleading Advertising.
Dodge, Inc., a corporation, engaged in the business of manufacturing 
trophies and hollow-ware and in the sale and distribution thereof in 
interstate commerce, in competition with other corporations, firms, 
individuals, and partnerships likewise engaged, entered into the fol
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Dodge, Inc., in soliciting the sale of and selling its products in 
interstate commerce, agreed to cease and desist from the use in ad \rcr
tisements or advertising matter or othHwise of the word "Sungold" 
to represent, designate or describe said products, anf} from the use 
of the word "Gold" either independently or in connection with the 
word "Sun" or with any other word or words that may import or. 
imply that said products are composed of gold, when such is not the 
fact; provided that, if a part of the product is plated with gold in 
substantial thickness, and the words "Gold-Plated" are used to de
scribe such part of said product that is substantially plated with gold, 
then in which case, the words "Gold-Plated'' shall be accompanied by 
some other word or words printed in type equally as conspicuous a9 

that in which the words "Gold-Plated" are printed so as to indicate 
clearly that only the part of said product so represented is plated 
with gold in substantial thickness and which will otherwise properlY 
and accurately limit the word "Gold" to describe only the part of 
said product which is actually plated with gold in substantial thick-
ness. (Mar. 9, 1938.) , 

2177. Pile Fabrics-False and Misleading Brands or Labels.-Collins & 
Aikman Corp., Inc., engaged in the business of manufacturing pile 
fabrics and in the sale thereof in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Collins & Aikman Corp., Inc., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist frolll 
the use or from furnishing others for their use labels on which appear 
the words "Hudson Seal" or the worcl "Kurlifir" or any simulation 
or phonetic spelling of the word "fur" in any way so as to import or 
imply that the products thus labeled are made or fabricated from tho 
:fur or pelt of a seal or fur bearing animal, when such is not the fact. 
(1\Iar. 10, 1938.) 

2178. Men's Hose-False and Misleading Advertising.-,Veber and 
Heilbroner, Inc., a corporation, engaged in the business of selling, 
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Ly mail order and otherwise, men's hose, among other things, in inter
state commerce, in competition with other corporations, individuals, 
firms~ and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set 'forth therein. 
. Weber and Heilbroner, Inc., agreed, in offering for sale and selling 
~ts hose jn interstate commerce, to cease and desist from the use in 
Its advertisenwnts and advertising matter or otherwise of the word 
"silk" either alone or in connection with the word "pure" or with any 
other word or words as descriptive of said hose which is not in bet 
composed wholly of silk, the product of the cocoon of the silk worm, 
~nd from the use of the word "silk" in any way so as to import or 
Imply that the hose to which said word refers is composed wholly of 
~>ilk, when such is not the fact; provided that, if the body or boot of 
said hose is composed of silk, with the top, heel and toe of said hose 
compo~ed of material other than silk, and the word "silk" is used to 
describe the silk content of said hose, then in which cast>, the word 
"si.lk" shall be immediately accompanied by some other word or words 
t~·Intecl in type equally as conspicuous as that in which the word 

SJ}k" is printed so as to indicate clearly that said hose is not composed 
W~olly of silk or so as to indicate clearly that the top, heel and toe of 

s:ud hose are not composed of silk or are composed of material other 
than silk. (Mar. 15, 1938.) 

2179. Tools-Failure to Disclose.-Eugene Henry, Clyde Spartman, 
Percy Henry, and 'Villiam Henry, co-partners trading under the 
firrn name and style of "Stream Line Tools," engaged in the business 
?f selling a line of tools, including files, in interstate commerce, 
111 <;ompetition with other partnerships, individuals, firms, and corpo
ratiOns likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 
} Eugene Henry, Clyde Spartman, Percy Henry, and William 
Ienry, agreed and each of them agreed, to cease and desist from 

offering for sale or selling in interstate commerce old, worn, used, 
0~ .second-hand products which have been resharpened and recon
dltloned without clearly disclosing and indicating the fact that said 
P( ro<lucts are resharpened and reconditioned and/or are not new. 
Mar. 17, 1938.) 

. 2180. Comforters, Cushions, Etc.-False and Misleading Advertis
Ing.-Comfy Manufacturing Co., a corporation, engaged in the busi
ness of manufacturing comforters, cushions, and other articles of 
merchandise and in the sale and distribution thereof in interstate 
co~merce, in competition with other corporations, individuals, firms, 
an Partnerships likewise engaged, entered into the following agree-

I 

I 
j 

{ 
1 



1354 }'EDERAL TRADE CO~DCIS:';JOX DECISIONS 

ment to cease and desist from the alleged unfair methods of compc· 
tition as set forth therein. 
· Comfy :Manufacturing Co., in soliciting the sale of and selling its 
products in interstate commerce agreed to cease and desist from the 
use of the word "Down" either independently 01~ in connection or 
conjunction with the word "Snuggle" or with any other word or 
words so as to import or imply that the filler content of said products 
is composed of down obtained from water fowl; and from the use in 
its advertising matter or in advertising matter furnished by it to 
others for their use of the word "Down" in any way whidl te.nds or 
may tend to convey the belief by the purchasing public that the filler 
content of said products is composed of the down obtained from 
water fowl, when such is not the fact. (Mar. 17, 1938.) 

2181. Men's Suits and Overcoats-False and Misleading Trade Name 
and Advertising.-Louis F. Dedekind, an individual trading as West
ern '\Vool Growers Association, engaged in the business of selling 
men's snits and overcoats in interstate commerce, in competition 
with other individuals, firms, partnerships, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

In the year 1920, a number of wool growers, for the most part 
located in Montana, formed an association which was named "'West
ern 'Vool Growers Association" and whose purpose was to convert, 
and which did convert, surplus wool owned by the association mem· 
bers into garments and blankets and which products were thereafter 
sold by the said association to the wholesale and retail trade through· 
out the United States. The said association had an office at Chicago, 
Ill. which was managed by Louis F. Dedekind. The said association 
c~ased to function as such late in the year 1921. 

Louis F. Dedekind agreed to cease and desist from the use of the 
words ''\Vestern '\Vool Growers Association" as a tmde name under 
which to advertise, offer for sale or sell his products in int('rstat.e 
commerce and from the use of the trade name "'Vestern 'Vool 
Growers Association" or of any simulation thereof either alone or in 
connection with the statement "Since 1920-17 Years of Progress" 
or in any way so as to import or imply that the business conducted 
by the said individual is that of the ·western ·wool Growers Asso
ciation referred to in paragraph 2 hereof, or is a continuation of 
the business formerly conducted by the said 'Vestern 'Vool Growers 
Association, or that his said business had its origin in 1920, or that 
his business is that of a group or association of companif's or indi
viduals engaged in the growing of wool which is used in makin!r 
the gannents sold by him, or that his business is other than a private 
Lnsiness. The said individual also agn•ed to cease and desist from 
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the use of the words "manufacturing tailors" as descriptive of tho 
business conducted by him, and from the use of the word "manu
facturing" in any way so as to import or imply that the said indi
vidual or the so-called "'Vestern Wool Growers Association" actually 
owns and operates or directly and absolutely controls the plant, mill, 
or factory in which are made or manufactured the products sold by 
said individual, when such is not the fact. (Mar. 17, 1938.) 

2182. Motor Oil-False and Misleading Advertising.-Lion Oil Refill
ing Co., a corporation, engaged in the refining of n. motor oil and 
in the !iale and distribution of said product under the trade name 
"Naturalube" in interstate commerce, in competition with other cor
porations, individuals, firms, and partners11ips likewise engaged, 
t'11tt:>red into the following agreement to cease and desist from the 
nllegl'd unfair methods of competition as set forth therein. 

Lion Oil l{efining Co., in ~oliciting the sale o£ and selling its 
Naturaluhe pl'oduct in interstate commerce, agreed to cease and desist 
from stating or representing that ~aid product "'Vill not sludge," 
·when in fact said product will sludge. (.Mar. 17, 1938.) 

2183. Ladies' Hosiery-False and Misleading Advertising.-Emanuel 
~I. Roth, an imlividuul trading us E. M. Roth Hosiery Co., engaged 
as a distributor in the business of selling ladies' hosiery, in interstate 
commerce, in competition with other individuals, firms, partnerships, 
and corporations likewise engaged, entered into the following agree
tnent to cease and desist from the alleged unfair methods of com
petition as set forth therein. 

Emanuel .M. Roth, in soliciting the sale of and selling his products 
.i~ intE>rstate commerce, agreed to cease and desist from the use on 
his stationery or printed matter of whatever kind or character of 
the word "Manufacturers" as descriptive of the business conducted 
by him, and from the use of the word "Manufacturers'' either alone 
or ~n connection with any other word or words or in any way so as 
to lmport or imply that he makes or manufactures the products sold 
by him or that he actually owns and operates or directly and abso
lutely controls the plant or factory in which said products are made 
or manufactured when such is not the fact. (Mar. 22, 1938.) 

2184. Poultry Remedies-False and Misleading Advertising.-G. E. 
Conkey, a corporation, engaged in the business of selling certain poul
try remedies, including "Conkey's Nikala 'Vorm Tablets'' and 
·'c 1 ~n. 'ey's Poultry 'Vorm Powder," in interstate commerce, in com-
~ehtl?n with other corporations, indi,·iduals, firms, and partnerships 
hkew1:>e engaged, enterl'd into the followincr a<Yreements to cease and 1 . ..., "' 
( eslst from the alleged unfair methods of competition as set forth 
thPrein. 

. <?. E. Conkey Co., in soliciting the sale of and selling its product 
ln lllterstate commerce, ngt·eet1 to cease and desist fi"Om statements or 
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representations in its advertisements and advertising matter or other
wise, the effect o£ which is to convey the belie£ by purchasers or 
prospective purchasers or which may import or imply that said prod
uct is an effective remedy or treatment for the removal of all types 
o£ worms or tape worms and/or possesses deworming capabilities in 
excess o£ what is actually the fact. (Mar. 21, 1938.) 

2185. Finger Nail Polish-False and Misleading Advertising.-Juliette 
D'Arian Horney, an individual, trading as Countess D'Arian Cos
metic Co., engaged in the sale of cosmetics, including finger nail 
polish designated "Countess D'Arian Creme Polish for Brittle Nails" 
and ru finger nail polish remover and conditioner, in interstate com
merce, in competition with other individuals, firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged un-fair methods of competition as 
set forth therein. 

Juliette D'Arian Horney, in soliciting the sale o£ and selling said 
"Countess" D'Arian products in interstate commerce, agreed to cease 
and desist from the use in advertisements or advertising matter or 
otherwise of statements or representations which directly assert or 
import or imply that the said products, or either of them, due to the 
Vitamin F content thereof or for other reason, will relieve brittle
ness in finger nails when externally applied thereto, or will permit 
said nails to "breathe," or will nourish or feed said nails or have any 
effect upon the nails to which the same is externally applied other 
than to mechanically lubricate or soften the same. (Mar. 25, 1938.) 

2186. Baby Chicks-False and 1\Hsleading Advertising.-.J ames 1V. E. 
Drew, an individual trading as Trinity Heights Hatchery, engaged 
in the business of hatching baby chicks and in the sale thereof in 
interstate commerce, in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the fol
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

James 1V. E. Drew, in soliciting the sale of and selling baby chicks 
in interstate commerce, agreed to cease and desist from the use in his 
advertisements and advertising matter of statements or representa
tions, the effect of which is to import or imply or which may tend to 
import or imply that all of the baby chicks sold by him were hatched 
from 240 to 320 egg layers or from egg layers of any other designated 
quantity and/or that all of said chicks, when grown, would be egg 
layers of the designated quantity, when and i£ such is not the £act; 
that said chicks, regardless o£ their breed, would be large_r bodied 
upon maturity than those o£ similar breeds sold by competitors or 
that all o£ said chicks, when grown, would be o£ such size as to be 
properly designated "Giant Type," when and if such is not the fact. 
(:Mar. 28, 1938.) 
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2187. Tie Fabrics-False and Misleading Brands or Labels and Adver
tising.-John Hand & Sons, Inc., a corporation, engaged in the busi
ness of manufacturing tie fabrics and its sales agents, James Rosen
thal and Robert J. Wright, copartners trading as Rosenthal & 
Wright, engaged in the sale and distribution of the said products to 
tie manufacturers in interstate commerce, in competition with other 
corporations, partnerships, firms, and individuals likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

John Hand & Sons, Inc. and James Rosenthal and Robert J. 
Wright, in soliciting the sale of and selling their products in inter
state commerce, agreed to cease and desist from the use of the words 
"woven by hand" or the word "woven" in connection or conjunction 
with the words "by hand" or with the picturization of a hand or 
in any other way so as to import or imply that said products are 
Woven by hand or on a hand loom, when such is not the fact. (Mar. 
29, 1938.) 

2188. Medicinal Product-False and l.Iisleading Brands or Labels and 
Advertising.-Scientific Manufacturing Co., a corporation, engaged in 
the business of manufacturing medicinal products, including Pheno
Isolin in both liquid and ointment form, the ointment consisting 
essentially of Pheno-Isolin incorporated in a wax or paraffin base, 
and in the sale of said product in interstate commerce, in competi
t~on with other corporations, individuals, firms, and partnerships 
hkewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 
. Scientific Manufacturing Co., in soliciting the sale of and selling 
lts product, Pheno-Isolin, in interstate commerce, agreed to cease and 
desist from the use of its labels, in its advertising, or otherwise, of 
~tatements or representations which directly assert or import or 
~mply that said product is either an antitoxin or a germicide or that 
lt has or possesses antitoxic properties or acts as a "sure" germicide 
when used as or in connection with the treatment of the various 
maladies named or referred to in said advertising. Said corporation 
also agreed to cease and desist from stating or representing that said 
product, when used us directed, will prevent or destroy infection, dis
solve all kinds of bacteria, neutralize all bacteria toxins, or be useful 
as. a~ antiseptic, disinfectant, or germicide for all kinds of injury, 
skm ~n~ections, sore and septic sore throats, diphtheria, and the like, 
or ehmmate the possibility of tetanus or blood poisoning, cure all 
cases of athlete's foot, or beneficially treat all cases of ulcerated can
~ers, or be a remedy for hemorrhoids generally. Said corporation 
urther agreed to cease and desist from the use in its advertising of 

16045tm--39--voL.26----SS 
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whatever kind or character, on its labels, or otherwise, of any and all 
statements or representations, the effect of which is ·to convey ·'or 
which may tend to convey the belief that the product, Pheno-Isolin, 
possesses or has properties or vnlue as a germicide, antiseptic or disin
fectant in excess of what is actually the fact. (Apr. 15, 1938.) 

2189. Safety Razors-False and Misleading Trade Name and Advertis· 
ing and Using Lottery Scheme in Merchandising.~J. H. Tigerman, Inc., 
a corporation, engaged in the business of assembling a type of safety 
razor provided with Imtssaging attachments and in the sale thereof h1 
interstate commerce, in competition with other corporations, indi
viduals, firms, and p<trtnerships likewise engaged, entered into the 
followinO' ~wreement to cease and desist from the allerred unfair 0 ,.., <• 

methods of competition as set forth therein. 
J. H. Tigerman, Inc., in solic·.iting the sale of and selling its prod

ucts in interstate commerce, agreed to cease and desist from the US!1 

in its advertising or printed matter or in any other way of the word 
"electric" either alone or in connection with any other word or words 
as descriptive of its shaver or clippers whose shaving action is accom
plished by the use of a cutting blade which functions only as does 
that employed in connection with an ordinary safety razor, and from 
the use of the word "electric" in any way so as to import or imply 
or which may tend to convPy the belie£ by purchasers that the shav .. 
ing action of said device is accomplished by electrically induced 
vibration or movement of the cutting parts thereof, when such is 
not the fact; of the work "Slick" or any other simulation of the word 
"Schick" either alone or in connPction or conjunction with any other 
word or words as a trade namP for its shaving <levice so as to import 
or impljr or which may tend 'or tends to confuse, mislead, or deceivfl 
purchasers into the belief that said device is a product which is 
made or manufactured by Schick Dry Shaver, Inc., of Stamford, 
Connecticut; of the price repre:;Pntation "$10.00" or the statement 
"$10.00 Value" or of any other priee representation or valuation of 
its product which is g-reatly exaggerated and much in excess of the 
price at which said product is offered for sale or sold in the usual 
course of business; of any scheme, plan, or method of selling or pro
moting the sale of its products which involves or includes the use 
of any lottery, gift enterprise, or scheme of chance whereby an 
article is offered as a prize or premium for or in consideration of the 
purchase of any other article or for or in consideration of the pay
ment of any sum of money for the privilege of procm·ing a chance 
to participate in such award or whereby the price to be paid for any 
article is determined by lot or chance. (Apr. 15, 1938.) 

2190. Shotguns-False and Misleading Brands or Labels and Advertis· 
ing.-L. Oppleman, Inc., a corporation, engaged in the business of 
&elling sporting gooJs and other merchandise, including shof~nns, in 
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interstate commerce; in competition with other corporations, individ
lials, firms, and i)1irtnei·ships likewise engaged, entered into the follow
ing agreement to cease aud desist from the alleged unfair methods of 
eompe.tition as set forth therein. 

L. Oppleman, Inc., in soliciting the sale of and selling its shotguns 
in interstate commerce, agreed to cease and desist from the use of 
the word "Nitro'' as a mark, stamp, or brand for said guns which 
in fact have not been individually proven by test to be suitable for use 
with nitro powder; and from the use of the word "Nitro" either alone 
<>r in' connection with any other word or words or in any way as 
<le::;criptive of the guns so as to import or imply that said guns have 
been individually proof-tested to determine and establish the suit
ability thereof for use with nitro powder, when such is not the fact. 
(Apr. 18, 1938.) 

2191. Woolen Fabrics-False and Misleading Trade or Corporate Name 
and Advertising.-Dar1t~Y Mills Co., Ltd., a corporation of England, 
trades in the United States of America through its representatives, 
:Morris Rodstein and 'Villiam Iselin and Co., Inc., engaged in the sale 
and distribution of woolen fabrics in interstate commerce, in compe
tition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
<lesist from the alleged unfair methods of competition as set forth 
therein. 

Darley Mills Co., Ltd., Morris Rodstein and 'Villiam Iselin and 
Co., Inc., in soliciting the sale of and selling products in interstate 
-commerce, agl'eed to cease and desist from the use of the word "Mills'' 
as part of or in connection or conjunction with the corporate or trade 
name under which said business is conducted, and from the use of the 
Word ''Mills" or "l\Ianufacturers" either alone or in connection with 
the words "Leeds, England" or with any other word or words or in 
any way so as to import or imply that the said Darley Mills Co., Ltd., 
has mills at Leeds, England, or that it makes or manufacturers the 
products sold as aforesaid under the said name "Darley l\lills Co., 
Ltd.," when such is not the fact. (Apr. 21, 1938.) 
· 2HJ2. Fountain Pens-False and Misleading Advertising.-N assau Pen 
'~.Pencil Corp., engaged in the business of selling at wholesale foun
talll pens and pencils, principally to pitchmen or itinerant demon
~~rators, in interstate commerce, in competition with other corpora
~Ions, individuals, firms, and partnerships likewise engaged, entered 
m~o the following agreement to cease and desist from the alleged un
fatr methods of competition as set forth therein. 

Nassau Pen & Pencil Corp., in connection with the offering for 
sale nnd selling its fountain pens in interstate commerce, agreed to 
cease and desist from the use of the words "Life Time Guarantee" or 
of :my other words or statement of similar meaning so as to import 
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or imply or which tend or may tend to convey the belief by pur
chasers that the said pens are of a quality properly represented or 
referred to as "life time:' or are pens whose span of usefulness or dur
ability justifies a "life time" guarantee, when such is not the fact. 
(Apr. 22, 1938.) 

2193. Electric Shavers-Maintaining Resale Prices.-Schick Dry 
Shaver, Inc., a corporation, engaged in the business of manufactur
ing electrically operated dry shavers and in the sale and disti·ibu
tion thereof in interstate commerce, in competition with other corpo
rations, individuals, firms, and partnerships likewise engaged, en
tered into the following agreement to cease and desist from the. 
alleged unfair methods of competition as set forth therein. 

Schick Dry Shaver, Inc., in connection with the offering for sale 
and selling its products in interstate commerce, agreed to cease and 
desist making agreements, either oral or written, which involve 
cooperation with its dealer-customers to maintain a fixed or dictated 
retail selling price or to restrain, limit or otherwise impede the chan
nels of distribution of said products, the effect or tendency of which 
said agreements is to take away the dealer's right to legitimately fix: 
or otherwise control the price at which he may desire to sell said 
products which he has purchased and owns, or to sell such products 
to whom he may desire and at such profit as he may elect; carrying 
into effect its sales policy by cooperative methods in which the said 
corporation and its dealer-customers undertake to prevent others 
from obtaining Schick Dry Shavers or at less than the price desig
nated by said corporation by the practice of reporting the names 
of dealers who do not observe such retail prices; by causing dealers 
to be enrolled upon "Do Not Sell" or blacklists· of offending pur
chasers who are not to be supplied or further supplied with the 
products of said corporation or unless and until they have giv.en 
satisfactory assurance of their purpose to maintain such designated 
price in the future; by employing salesmen to assist in such plan 
by reporting dealers who do not observe such resale price, and giv. 
ing orders of purchase only to such dealers as sell· at the suggested 
price and refusing to give such orders to dealers who sell at less 
than such price or who sell to others who sell at less than such price; 
by utilizing serial numbers or other symbols upon said products 
with a view to ascertaining the names of dealers who sell said prod
ucts at less than the suggested price or who sell to others who sell at 
less than such price in order to prevent such dealers from obtaining 
further supplies of said products; by accomplishing the fulfillment 
of a price or sales policy fixed by said corporation through the 
utilization of any other cooperative means, including the pledge by 
dealer-customers not to sub-job or to divert goods to other dealers. 
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Provided, That nothing herein contained shall prohibit contracts 
or agreements prescribing minimum prices for the resale of a com
modity which bears, or the label or container of which bears, the 
trade-mark, brand, or name of the producer or distributor of such 
<'ommodity and which is in free and open competition with com
ntOdities of the same general class produced or distributed by others, 
when contracts or agreements of that description are lawful as 
:tpplied to intrastate transactions, under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the Dis
trict of Columbia in which such resale is to be made, or to which the 
commodity is to be transported for such resale, and Provided fur
ther, That the preceding proviso shall not permit any contract or 
:lgreement, providing for the establishment or maintenance of mini
mum resale prices on any commodity herein involved, between the 
Schick Dry Shaver, Inc., and any other manufacturer or producer, 
or between wholesalers, or between brokers, or between factors, or 
between retailers of the products of the Schick Dry Shaver, Inc., 
or between persons, firms, or corporations in competition with each 
other in the produets of the Schick Dry Shaver, Inc. (Apr. 26, 
1938.) 

2194. Courses of Instruction, Books, Etc.-False and Misleading Trade 
:Name and Advertising.-J ohn A. Youngstrom and Edward C. Dusatka, 
copartners trading as "American College," engaged in the business 
of conducting a school, both resident and correspondence, offering 
cou.rses of instruction designated "Business Administration," "Secre
tar~al Science," and "Complete Accountancy," selling said courses 
0 .f, In~tr:lction, including books, mimeograph lesson papers, and the 
hke·, Ill Interstate commerce, in competition with other partnerships, 
corporations, individuals, and firms likewise engaged, entered into 
the following ao-reement to cease and desist from the alleo·ed unfair 

b 0 

rnethods of competition as set forth therein. 
John A. Youngstrom and Edward C. Dusatka, in soliciting the 

~ale of and selling their products in interstate commerce, agreed to 
:ease and desist from the use of the word "College" as part of or 
In connection or conjunction with their trade-name, and from the 
Use of any trade-name containin(J' the word "College" in their ad
;er.tising or printed matter distributed in interstate commerce so as 

0 ~~port or imply or which may confuse, mislead, or deceive pros
pective students into the belief that the said copartners are conductInf. a college or that their school is a college, that is to say, an edu
~a IO~al institution for instruction in various branches of higher 
earnmO' awl h' h . d . . b E h ""' u. w Ic Is empowere to confer degrees m said ranches. 

"'"'act.. of t?e said copartners also agreed to cease and desist from repre-
... n JnO' eitl . d' I · 

el ter 1rect y or through the1r salesmen or by any other 

t 

I 
l 
I 
I 
l 
l 
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means whatsoever, that tlwir school is equipped with campus, gym
nasium, swimming pool, ani! buildings and that it supports all usual 
college activities except a football team, or that it will furnish ac
commodations whereby resident students may earn their room and 
board or that it will sf'cnre employment for the stuclent immediately 
upon completion by him or lwr of the course of instruction, or that 
civil service positions would be obtained. wit bout further effort& 
through the Government, or that said school maintains in its own 
premises the best Diesel Engineering School in the United States, or 
that it has 1,500 or other designated. number o£ resident students, or 
that the amount stated at the time o£ enrollment covers all possible 
charges, or that students would receive regular co11ege credits for 
their work at school, when such are not the facts. Said copartners 
also agreed to cease and desist from stating or representing, either 
directly or through tlwir snlesmen or ndvertising matter, that so
called scholarships offered by them have a designated valuation, 
when in fact such valuation is fictitious and m.uch in excess of regular 
fixed. tuition. Said copartners further agreed to cease and desist 
from stating or representing th.at said scholarship is tendered as a. 
reward for merit to but one or two students in each town or com
munity, when in fact the scholarship award is gi.ven to anyone who 
can be induced to enroll regardless of the number or the scholastic 
record o£ the student. Said copartners also agreed to cease and 
desist from the use in their advertising or printed matter of the 
pictorial representation or photograph o£ a building in connection 
with a group of persons and the statement "American College. 
Group" so as to import or imply or which may tend to mislead or 
deceive prospective students or purchasers into the belief that the 
pictured building is owned or occupied by the said school. (Apr. 
20, 1938.) 

2195. Furniture-False and Misleading Advertising.-William Patrick 
King, an individual, trading as The Sample Furniture Shops, en
gaged in the business of selling furniture in interstate commerce, in 
competition with other individuals, firms, partnerships, and corpora
tions likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set forth 
therein. 

William Patrick King, in soliciting the sale of and selling his 
furniture in interstate commerce, agreed to erase and desist from the 
use in his advertising matter of whatever kind or character o£ the 
words "furniture market samples" or of any other words, phrase, or 
statement of similar meaning as descriptive o£ said furniture which 
directly asserts or imports or implies that said furniture has been 
displayed or exhibited by or for the manufacturer thereof at any of 
the e~tablished or recognized furniture exhibition buildings, such as 
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those locnted in Chicago, Ill., New York City, and Janwstown, N.Y., 
Grand Rapids, Mich., and High Point, N. C., and, therefore, is furni
ture of the type customarily designated "furniture market samples" 
by the trade and which the trade and a substantial portion of th~ 
purchasing public generally understands and recognizes the said 
words . to mean. The said William Patrick King also agreed to 
cease and desist from the use in his advertising matter of statements 
or representations to the effect that furniture offered for sale and sold 
by him is the "entire output of two large furniture factories" or that 
the business conducted by the said William Patrick King is that of 
a wh0lesaler or factory distributor or that said merchandise is offered 
fo~; sn.le or is purchasable at factory prices, when such is not the fact. 
(Apr. 25, 1938.) 

2196. Colloidal Product-False and Misleading Advertising.-Mineral 
Plant Food Co., a corpomtion, engaged in the business of marketing 
a colloidal product under the trade name of "Phoscaloids" in inter
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
ngreement to cease and desist fl'Om the alleged unfair methods of 
competition as set forth therein. 

Mineral Plant Food Co., in soliciting the sale of and selling its 
Product "Phoscaloids" in interstate commerce agreed to cease and 
desist from the use in its advertising matter of whatever kind or 
~haracter of statements or representations which directly assert or 
Import or imply that the said product has been subjected to 3,000 or 
other specified number of field tests, when such is not the fact. Said 
coq~oration also agreed to cease and desist :from stating or repre
sentmg that the mineral elements contained in said 1)roduct are 
" rare" so as to import or imply that such mineral elements are other 
t~an those which are encountered in varying proportions in prac
tically all soils in the United States of America, when such is not 
the fact. (1\Iay 4, 1938.) 

2197. Silk and Rayon Products, Etc.-False and Misleading Brands or 
Labels and Advertising.-D. Altman & Co., a corporation, engaged in 
~e business of operating a. number of departm~nt stores located in 

ew York City and White Plains, N. Y., and in East Orange, N. J., 
a~d from which stores the said corporation sells and distributes mer· 

t
c. andise in interstate commerce, in competition with other corpora
Ions · d' · . ' m IVIduals, firms, and purtner~hips likewise engaged, entered 
~n~o the following agreement to cease and desist from the alleged un-
a~ methods of competition as set forth therein. 

. . · Altman & Co., in soliciting the sale of and selling its product 
In Interstate commerce, agreed to cease and desist from the use of the 
Word "Silk" or "Satin'' either alone or in connection with any other 
Word or words as descriptive of products not composed of silk, the 
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product of the cocoon of the silk worm, or as descriptive of products 
made of rayon; and from the use of either of the said words in any 
way so as to import or imply that the products to which said word 
refers are composed of silk, when such is not the fact; the use of the 
words "Metal Cloth" as descriptive of products which are not com· 
posed of fabric woven wholly or in substantial part of threads of 
metal; the use of the word "Celanese" or "Acetate" in advertising, 
describing, branding, labeling, or otherwise representing products 
composed of rayon, unless, when said word "Celanese'' or "Acetate" 
is so used, then in that case, the said words shall be immediately ac· 
companied by the word "Rayon" printed in type equally as conspicu· 
ous as that in which the word "Celanese" or "Acetate" is printed 
so as to clearly and unequivocally indicate the true fabric content of 
said products; representing in any way that rayon products adver· 
tised, offered for sale, or sold by said corporation are not rayon or 
are something other than rayon. (May 4, 1938.) 

2198. Electric Safety Razors-Maintaining Resale Prices.-Progress 
Corp., engaged in the business of selling, among other articles of mer· 
chandise, electrically operated safety razors under the trade name 
"Packard Lektro-Shaver" in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en· 
gaged, entered into the following agreement to cease and desist frorn 
the alleged unfair methods of competition as set forth therein. 

Progress Corp., in connection with the offering for sale and selling 
its Packard Lektro.Shavers in interstate commerce, agreed to cease 
and desist making agreements, either oral or written, which involve 
cooperation with its dealer customers to maintain a fixed or dictated 
retail selling price or to restrain; limit, or impede the channels of dis· 
tribution of said products, the effect or tendency of which said agree· 
ments is to take away the dealer's right to legitimately fix or other· 
wise control the price at which he may desire to sell the said products 
which he has purchased and owns, or to sell such products to whom 
he may desire and at such profit as he may elect; carrying into effect 
its sales policy by cooperative methods in which the said corporation 
and its jobbing or retailer customers undertake to prevent others frorn 
obtaining Packard Lektro-Shavers at less than the price designated 
by the said corporation by the practice of reporting the names of 
dealers who do not observe such resale price; by causing dealers to be 
enrolled upon blacklists of so·called "undesirable'' purchasers who are 
not to be supplied with the products of said corporation unless and 
until they have given satisfactory assurance of their purpose to main· 
tain such designated price in the future; by employing salesmen to 
assist in such plan by reporting dealers who do not observe the sug· 
gested resale price, and giving onlers of purchase only to such dealers 
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!ls sell at the suggested price and refusing to give such orders to 
dealers who sell at less than such price or who sell to others who sell 
at less than such price; by utilizing serial numbers or other symbols 
Upon said products with a view of ascertaining the names of dealers 
Who sell said products at less than the suggested price, or who sell to 
others who sell at less than such price in order to prevent such dealers 
from obtaining further supplies of said products; Provided, That 
nothing herein contained shall prohibit contracts or agreements pre~ 
scribing 111,inimum prices for the resale of a commodity which bears, 
or the label or container of which bears, the trade-mark, brand, or 
~ame of the producer or distributor of such commodity and which is 
111 free and open competition with commodities of the same general 
class produced or distributed by others, when contracts or agreements 
of that description are lawful as applied to intrastate transactions, 
under any statute, law, or public policy now or hereafter in effect in 
any State, Territory, or the D~strict of Columbia in which such re
sale is to be made, or to which the commodity is to be transported for 
snch resale, and Provided furtlter, That the preceding proviso shall 
not permit any contract or agreement, providing for the establishment 
?r maintenance of minimum resale prices on any commodity herein 
lnvolved, between the Progress Corp. and any other manufacturer or 
Producer, or between wholesalers, or between brokers, or between 
factors, or between retailers of the products of the Progress Corp., or 
?etween persons, firms, or corporations in com,petition with each other 
In the products of the Progress Corp. (l\lay 4, 1938.) 

2199. Ladies' Undergarments-False and Misleading Drands or Labels 
and Advertising.-llalco Undergarment Corp., engaged in the business 
of manufacturing ladies' undergarments made of rayon, rayon and 
silk, and silk, and in the sale thereof in interstate commerce, in com
~e.tition with other corporations, indiYiduals, firms, and partnerships 
hk~wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

· Ralco Undergarment Corp., in soliciting the sale of and selling its 
Products in interstate commerce, agreed to cease and desist from the 
u~e on labels affixed to said products or in its advertising of whatever 
kind or character pertaining thereto of the words "Pure Dye" or the 
Word "Satin" or "Crepe" either alone or in connection or conjunction 
each with the other or with anv other word or words as descriptive 
of said products which are not-composed of silk, the product of the 
~coon of the silk worm, nnd from the use of the said words "Pure 

ye," "Satin," or "Crepe" in any way so as to import or imply that 
the products or the material from which said products are made is 
composed of silk, when such is not the fact. The said corporation 

I 
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further agreed to cease and desist from causing its products, which are 
made from fabric composed of rayon, to be invoiced, offered for sale, 
sold, distributed, advertised, described: branded, labeled, or otherwise 
represented as being something other than rayon or without clearly 
and unequivocally disclosing the fact that the said products are made 
from fabric composed of rayon. (May 2, 1938.) 

2200. Dresses and Blouses-False and l.iisleading Brands or Labels and 
Advertising.-Hecht Brothers Co., Inc., a corporation, engaged in the 
business of operating department stores in the City of New York, at 
Baltimore, Md., and in "\Vashington, D. C., and in selling a general 
line of merchandise, including dresses and blouses, in interstate com
merce and within the District of Columbia, in competition with other 
corporations, individuals, firms, ami partnerships likewise engaged, 
entered into the following agreement to cease and llesist from the 
alleged unfair methods of competition as set forth therein. 

Hecht Brothers Co., Inc., in connection with the advertisement, 
offering for sale or selling of its garments in interstate commerce 
agreed to cease and desist from the use of the word "Crepe'' as descrip
tive of those of its said garments made from fabric other than silk, 
the product of the cocoon of the silk worm, and from the use of the 
said word "Crepe'' in any way so as to import or imply that the 
product to which the said word refers is composed of silk, when such 
is not the fact. (May 5, 1938.) 

2201. Ladies' Suits-False and Misleading Brands or Labels and Adver
tising.-Bergdorf & Goodman Co., a corporation, engaged in the busi
ness of conducting a specialty department store at which it sells and 
has sold merchandise, including ladies' suits, in interstate commerce, 
in competition with other corporations, individuals, firms, and part
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as set 
forth therein. 

Bergdorf & Goodman Co., in soliciting the sale o£ and selling its 
products in interstate commerce, agreed to cease and desist from the 
use of the word "silk'' either alone or in connection or conjunction 
with any other word or words as descriptive of said products which 
are not in fact composed of silk, the product of the cocoon of the 
silk worm, and from the use of the word "silk" in any way so as to 
import or imply that the products to which the said word "silk" 
refers is composed of silk, when such is not the fact. (May 11, 1938.) 

2202. Bottled Beverages-False and Misleading Brands or Labels, Trade 
Name, and Advertising.-New Century Deverage Co., Inc., a corpora
tion, engaged in the sale and distribution of bottleu beverages, includ
ing ginger ale, in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
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entered into the following agreement to cease and desist from the 
aUeged unfair methods of competition as set forth therein. 

New Century Beverage Co., Inc., in soliciting the sale of and selling 
its product in interstate commerce, agreed to cease and desist from 
the use of the picturization of a Shamrock and/or the color green in 
connection with the word "Belfast" so as to import or imply that 
said product is made or manufactured in or imported from Ireland; 
provided that, if the word "Belfast" is used as a trade name or in 
connection with the advertising or labeling of said product, then in 
that case it shall be made clearly and conspicuously to appear by 
suitable words that said product is of domestic origin or that it is not 
imported from or made or manufactured in Ireland. (May 9, 1938.) 

2203. Dental Cements-False and Misleading Advertising.-Louis Sil
verman, an individual trading as L. Silverman, engaged in con
ducting a mail-order business of selling and distributing dental and 
laboratory equipment and supplies in interstate commerce, in com
petition with other individuals, finns, partnerships, and corpora
tions likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
:forth therein. 
· LeeS. Smith & Son Manufacturing Co. is a Pennsylvania corpora
tion, having its principal place of business located at Pittsburgh, Pa. 
L. D. Caulk Co. is a Delaware corporation, with its principal place 
of business located at :Milford, Del. S. S. White Dental Manu
facturing Co. is a Pennsylvania corporation, whose principal place 
0 .f business is located at Philadelphia, Pa. Each of these corpora
~zons, for a long period of time, has been engaged in the manufactur
~ng and sale of products, including cements used by dentists for fill
mg, inlay, crown, and bridge work; causing said cements, when sold, 
to be transported from its place of business to purchasers thereof 
located in various States of the United States. Through the many 
Years the said corporations have acquired the good-will of the dental 
supply trade and the products manufactured by them have become 
well and favorably known to the members of the dental profession 
becaus~ of the established quality thereof. 

Loms Silverman, agreed, in offering for sale or selling his dental 
~ements in interstate commerce, to cease and desist from the use 
ln his advertising matter or in any other way of the name "Smith's" 
or "Caulk's'' or "S. S. 'Vhite'' so as to import or imply that said 
~ements are of recent or current make or manufacture by the old 
established houses referred to in pamgraph 2 thereof, when such is 
~ot the fact; Provided, That, if the name of an old established house 
1~ 80 US(>.d as to properly and truthfully indicate the origin or maker 
0 

dental r.ement which is not of recent or current manufacture, 
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then in that case, it shall be made to appear prominently aml con
spicuously by suitable words or explanation that said cement is not 
of recent or current manufacture by the house whose name is used 
as aforesaid. The said Louis Silverman also agreed to cease and 
desist from selling or offering for sale old, deteriorated or inefficient 
dental cement without clearly disclosing that said cement is not 
new or of recent or current manufacture, but is cement that is old, 
deteriorated or inefficient. (May 20, 1938.) 

220!. Rugs-False and Misleading Advertising.-Nesh::m G. Hintlian, 
Inc., a corporation, engaged in the bnsiness of selling Persian rugs 
at retail in interstate commerce, in competition with other corpora
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease •and desist from the alleged 
unfair methods of competition as set forth therein. 

Neshan G. Hintlian, Inc. agreed to cease and desist from the use, 
in connection with th'3 advertisement or sale of its products in com
merce as defined by the act, of any simulation of the official emblem 
or insignia of either Iran or Turkey so as to import or imply or 
which may convey or tend to convey the belief by purchasers that the 
products sold by the said corporation have the approval or sanction 
of the Governments o£ said countries, or either thereof, or that the 
use by said corporation o£ such emblems or insignia, has been or 
is authorized by the Governments of said countries, or either thereof, 
when such is not the fact. Said corporation also agreed to cease and 
desist from the use on its sign or other advertising matter of the 
words "New York" or the word "Istanbul" so as to import or imply 
that it has a branch office or other financial interest at New York, 
U. S. A., or at Istanbul, Turkey, when such is not the fact. (May 
26, 1938.) 



IHGEST OF FALSE, MISLEADING, AND FRAUDULENT 
ADVERTISING STIPULATIONS 1 

0l!).j2, Skin Preparation-Qualities and Indorsements.-The Glessner 
Co., a corporation, operating under the trade name of Sofskin Co., 
Findlay, Ohio, yendor-advertiser, was engaged in selling a cosmetic 
designated Sofskin Creme, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
repre~enting directly or otherwise: 

(a) Thllt the sldn absorbs Sofskin; 
(b) That Sof~kiu impart;; new health to the skin, nails, or cuticle; 
(c) Tl:at Sof:::kin is u vauishing cream, or that It vanishes entirely; 
(d) That Sof:skin is recowmendcd by 12,000 beautidans, or any other number, 

tlnii'ISS Pl'tabli~hcd by colllll('t<•nt evidl'nce; 
(e) That Sofskin will bring beauty to "all" bands and skin; 
(f) That this pr('paration covers more skin surface than any other Laud 

<:reme or hand lotion ; 
(g) That uge lines vanish by the use of Sot':<kln; 
(h) That Sofskin is a competent treatml'ut, or an effective remedy, in all 

<·ases of rough, red hands; 
( i) That this preparation "prevents" chapping, initation, dry skin, or wind

burn; 

(j) That Sof~kin will smooth out harsh lines; 
. (k) 'that Sofskin is miraculous, or that one application will smooth out 

hnes and roughness, or leave the skin soft and white; 
{l) That Sofsklu "ends" shiny nose or face. (Dec. 1, 1037.) 

01953. Books and Pamphlets-Qualities and Opportunities.-H. H. 
;v~1lff, an inclivid1.1al, doing bnsine55 under the trade name of TI1e 
rrl-City Service, P. 0. Box 151, Dawnpo:rt, Iowa, Yendor-advertiser, 
Was engaged in scllhtg books and pamphlets, and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That the treatments described in rei>pondent's book "Why Your Feet 
Hurt" Will eure all foot troubles or make the feet free from aches or pain; 
b (b) That respondent's book describl's treatments which will cure fallen arches, 

Unions, pain in the vall of the foot, heel pains or other troubles; 

('a 
1 

tor the special board of Investigation, "1\'ith publishers, advertising agencies, broad· 
be

8 ~rs, a~d vendor-advertisers. Period covered Is that of this volume, namely, Decem· 
tor';!.';:,' l93,, to _May ?I, 1938, Inclusive. For digest of previous stipulations, see vols. H 

of Comnnsslon s Decisions. 
For dPg<'rlptlon of thP creation and work of 1he Sf><'Cial board, sPe vol. 14, p. 602, et SI'U. 
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(c) That respondent's hook will inform the reader how to have strong, cap
able, painless or tireless feet; 

(d) That respondt:'nt's booklet "Hundreds of Best Markets for Your Photo
graphs" will enable one to earn $10 to $50 a week. (Dec. 1. 1937. l 

01954. Medicinal Preparations-Qualities, Indorsements, and Free Prod
uct.-T. E. Botkin, an individual trading as Ar-Be Products Co .• 
P. 0. Box 266, Piqua, Ohio, vendor-advertiser, was engaged in selling 
medicinal prE>paratious designated Vitam Perles, Ar-Be Tablets and 
Ar-Be Herb Tablets, and ngreed in soliciting the.. sale of and selling 
said products in interstate commerce to cease and desist from repre
senting directly or otherwise: 

(a) That Vitamin E Is necessary for normal reproduction In humans, or: 
that Vitamin E promotes good disposition, behavior or emotional balance; 

(b) That Vitamin E Is widely used by Doctors treating cases of impaired' 
vigor, sluggish glands, mental or physical fatigue; 

(c) That reSJlOndent's Vitam Perles constitute a potent tonic for male anci 
female or either; 

(d) That respondent's Vitam Perles are recommended as a stimulant for 
weak glands or nerves ; 

(e) That fh·e drops or any amount of respondent's Vitam Perles each day is 
sufficient to prevent degeiJeration of the sex glands; or that science declares 
such to be a fact; 

(f) That the preparation made according to formula furnished by re
spondent is a "Pep Coektail" or will give one "pep", "vigor", or "vitallty", or 
that such formula Is free; 

(g) That respondent's Ar-Be Tablets stimulate the digestive organs or assist 
in normalizing the ~;:y!>teru. (Dee. 1, 1937.) 

01955. Correspondence Course-Qualities, Opportunities, and Free Prod
uct.-International Secret Service,In~titute, a corp9~ati~m, 68 Huds?n 
St., Hoboken, N. J., vendor-advertiser, was engaged in selling a cor
respondence course in Secret 'service and Crime Detection, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise; 

(a) That this cour;;e will qnalify the student for a position with the U. S. 
Seeret Sen·ice, or eonstitutes SE>Cret Service training, or enables the graduate 
to become a Secret Service Agent; 

(b) That respondPnt o11erates the only institution that offers a practical 
course of study In Selentific Crime Detection and Secret Service; 

(c) That one t11king tllis course cannot help but learn and cannot fail to
graduate as a practieal detective and secret service agent; 

(d) That respondent guarantees to develop the student Into an intelligent 
Secret Service Ageut, or one capable of handling any investigations-minor or 
major In character ; 

(e) That all students will be provided with money making opportunities; 
(f) That upon graduation, oue will be a competent, perfectly, developed, first

class all-around Investigator, detective, and secret service agent; 
(g) That anything is giwn free when the price thereof Is lndnded in tlutt 

of anotlier article, or wlwn the recipient Is required to purchase anything or
perform any sen·ice before qunlit'ying to receive the "gift"; 
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(h) That re~:<ponuent's Instruction discul'lses every problem likely to confront a 
detective, or that the student cannot fail to understand what his procedure 
should Le in order to solve any given case; 

(·i) That this course places every field of crime detection at the disposal of 
the student · 

(/) That' detective work is a certain and lucrative source of income every 
month in the year; 

(k) That this course will qualify, in whole or in part, anyone for a posi
tion as a Special Agent of the U. S. Department of Justice, or as a "G-Man," or 
that the course will make one eligible for examination by the U. S. Civil Service 
Commission · 

(l) That ~he Feneral Bureau of Investigation employs "G-Womeu"; 
(m) That respomlpnt's course is similar, superior or in any way comparable 

to that of "The National Crime Institute", the training offered newly appointed 
Spetial Agents of the Federal Bureau of Investigation or that the former covers 
the field more thoroughly or gives greater detail; 

(n) That any h1formation furnished students is "confidential"; 
( o) Thn t the National Home Study Coundl has approved respondent's course. 

(Dec. 2, 1937.) 

01956. Medicinal Preparation-Nature, Qualities, Safety, Composition, 
Free Products, Indorsements, Etc.-Cosmo Carrano, an individual oper
ating unuer the trade names o£ Oceanview Meuical Products, Ocean
view Specialty Co., and D. :M. C. Products, P. 0. Box 1709, New 
Haven, Conn., vendor-advertiser, was engaged in selling a medicinal 
preparation designated D. :M. C. Vegetable Pills, and agreed in 
~oliciting the sale 0 £ and selling said product in interstate commerce 
to cease and desist from represPnting directly or otherwise: 

(a) Directly or by reasonable implication that this preparation is an aborti
facient; 

<b) That tWs preparation is guaranteed safe or harmless, or that it is safe 
or harmless unless such reprel'lentation is qualified to indicate that it is safe 
or harmless only when used according to directions ; 

(c) That a sample treatment is sent for 25 cents only if ordered immediately 
on receipt of the offer· 

(d) That everyone ~·ho uses this preparation will experience freedom and 
relief; 

(e) That the use of D. M. C. Pills will build up strength and health in the 
llluseles, or In any particular muscles; 

(f) That this product will effect a "cure"; 
(g) That this preparation will enable one to know the joy of perfect health 

find freedom· 

(~.) That D. M. C. Pills constitute a perfect treatment; 
( 

1
) That the use of this product will get "rid" of or "eradicate" pain or ony 

other syruptom or condition; 

th (J) By the use of a trade name including the word "Vegetable" or otherwise 
at th' ' 18 product is composed entirely of ~;afe and harmless vegetable ingredients; 

~k) That the use of this preparation will not jeopardize the health; 
r dl~ That the continued use of this product will sweep away all objectionable 
ou •Uons; 

II 
I 
I 
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(m) That anything is given "free" when in truth and in fact tht.> pril'e thereof 
is included in that of another article for which a charge is made, and which 
must be purchased before the gift is furnished, or that any article is free ;<O 

long as the furnishing thereof is depende~Jt upon the paymt.>nt of nny moneY 
for any purpm;e ; 

(n) That any D. M. C. Pills are twice as strong, or "double strength''; 
(o) That this product is mild and gentle in operation, or that it will not 

disturb the system; 
(p) That this produet is used or recommended by doctors and nurses throngh~ 

out the country; 
( q) That D. l\I. C. remedies tone up the entire system; 
(r) That action o>ernight may be assured; 
(8) That D. l\1. C. Pills are pr{,pared according to any U. S. P. formula, or 

are according to U. S. P. standards; 
(t) That one takes no risk when using D. M. C. Pills; 
( u) That any prict.> is special or half of regular cost, unless such statPment 

he accurate "ith rPference to the price actually charged for the article, and the 
terms of the offer are dPnrly and fully slated and strictly adhered to. (Dec. 2, 
1937.) 

01957. Medicinal :Preparation-Qualities.-Carter Drug Co., a corpo
l'ation, Carlisle, Pa., vendor-advertiser, was engaged in selling a 
medicinal preparation designated Mustar-Spice, and agreed in solicit
ing the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) That Carter's Mustar-Spice 
1. Will stop a cold; 
2. Will allay fever; 
3. Is a penetrant ; 
4. Affords double quick relief; 
5. Is a protection or insurance against common colds ; 
6. Will prewnt and relieve common colds in head or chest; or 
7. Will pre'l'ent and relieve muscular aches or pains unless limited to 

superficial minor aches or pains ; 
(b) That Carter's l\Iustar-Spice is one of the most penetrating and efl'ecti ve 

home remedies for many common ailments; 
(c) That Carter's l\lustar-Spice is a "healing" ointment; 
(tl) That. Carter's 1\lustar-Spice is an adequate remedy in the treatment of 

colds. (Dec. 6, 1937.) 

01958. Deodorant-Qualities.-Femi.nine Products, Inc., a corpora
tion, 53 Park Place, New York, N.Y., vendor-advertiser, was engaged 
in selling a deodorant designated Arrid, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That the product "cannot" or "will not" irritate the skin; 
(b) Thnt ti.Je 11roduct "<'nfl:-~" odor unll'ss dearly indicated in direct connection 

tht.>rPwith that snell effect as the product may have will be temporary; 
(c) That the pr(ldnct "cannot" itch; 
( t/) That the pr(lduct dPtours pprspiratlon to other parts of the body~ 
(e) That the product "stops" perspiration unless limited to underarm per

~piratlon. (Dec. 6, 1937.) 
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01959. Breeder Frogs-Free Products, Limited O:ffers, Demand, Etc.
L. H. Baer, L. Babineaux, and David Babineaux, copartners, operat
ing under the firm names of Louisiana Frog Co. and American Frog 
!ndustries, Box 333, Rayne, La., vendor-advertisers, were engaged 
In selling Breeder Frogs, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That any article is free when the payment of money or the rendering 
of a service is required, or when the price thereof is included in the purchase 
Price of other articles ; 

(b) That any offer is limited to a definite period of time unless all offers to 
Purchase under the terms of the offer received after the expiration thereof, 
are refused ; 

(c) That the demand exceeds the supply, or that the frog market is inade
quately supplied ; 

(d) That frogs have no known diseases; 
(e) That any stated city or cities or any number of cities consume auy 

amount of frogs within any period of time unless and until such is a fact. 
(Dec. 6, 1937.) 

01960. Paint Products-Business Status.-D. Del Vecchio, an indi
vidual doing business under the trade name of Peoples Hardware 
Stores, 1434 Florida Avenue, N. E., 'Vashington, D. C., is engaged in 
selling paint products, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre
senting directly or otherwise : 

That respondent's paint products are sold at factory prices, or from factory 
to consumer, or othenvise representing that said products are manufactured 
by him. (Dec. 6, 1937.) 

01961. Food Tablet-Qualities and Business Status.-Health Research 
Foundation, a corporation, Ann Arbor, Mich., vendor-advertiser, was 
engaged in selling a "food tablet" designated Vimm, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 

(a) That Vimm Tablets will-
1. Build resistance to colds; 
2. Give you better health ; 
3. Guarantee against colds ; 
4. Prevent attacks of headaches, indigestion, colds, fever, anemia, skin 

eruption, overweight, underweight, nervousness, or lack of energy 
and strength ; 

5. Promote general health ; 
6. l'rovide essentials in diet; 
7. Promote growth in children ; 
8. Build bones; 
9. Prevent rickets ; 

10. Give the health essentials without the fats, proteins or carbohydrates; 
11. Supplement regular meals by supplying "the essential" vitamins: 
160451m--39--voL.26----89 

j 
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12. Build up bodily tissues; 
13. Create a tremendous reserve of resistance against fatigue, weariness. 

and lowered resistance; 
14. Balance your health budget; 
15. Keep one in perfect physical trim ; or 
16. Maintain perfect health; 

(b) That Vimm-
1. Builds resistance to disease; 
2. Aids in promoting characteristics of youth; 
3. Aids children cutting teeth; 
4. Reduces skin "troubles"; 
5. "Corrects" unnatural or faulty elimination; or 
6. Provides nutritional health protection to pregnant women; 

(c) That "A Vimm tablet with each meal and your dietary troubles are over"~ 
(d) That Vimm is the "startling new" food; 
(e) That no meal is complete without Vimm; 
(f) That Vimm marks the sure road to physical perfection.; 
(g) That V-I-M-M spells vigor and vitallty. 

The respondent further agreed, in soliciting the sale of its productt 
to cease and desist from using the words "Research Foundation" as 
its corporate or trade name until the scope of its activities shall 
justify the use of such words. (Dec. 7, 1937.) 

01962. Medicinal I'rt-paration-Qualities and Business Status.-The Ad
lerika Co., a corporation, 98 South "\Vabasha St., St. Paul, Minn., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Adlerika, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre
senting directly or otherwise: 

(a) That Adlerika is indicated in cases of "chronic" constipation; 
(b) That Adlerika conquers all ox:dinary constipation; 
(c) That Adlerika brings "immediate" rellef from chronic const!pa.tlon; 
(d) That "One dose" of Adlerlka relieves gas pressing on heart so that one 

is permitted to sleep soundly all night, unless "gas" is qualified: to mean gas 
on the stomach or intestines ; 

(e) That Adlerika greatly reduces bacteria and colon bacllll; 
(f) Tha.t "one dose" of Adlerika relleves gas and chronic constipation; 
(g) That Adlerlka is a 

(1) Vegetable product, 
(2) Corrective; 

(h) That Adlerika cleans where ordinary ingredients or laxatives do not even 
reach; 

(i) That Adlerika relieves stomach distress "at once," or removes or eases 
stomach distress and starts one upon a return to full pep and vitality; 

(J) That Adlerlka will remove "poisonous" waste matter from the bowel that 
has been causing gas, sour stomach, headache or nervousness, Indigestion, und 
sleepless nights: 

(k) That Adlerika removes bowel '!congestion" unless congestion is qualified 
to mean congestion ot the contents ot the bowels: 

(l) That Adlerika nets on both upper and lower bowels while ordinary laxa· 
tlves act on lower bowel only; 
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(m) That Adlerika gives the "system" a thorough cleansing, aids in remov
ing the cause of most stomach distress and acid indigestion, or rids It of 
harmful bacteria; 

(n) That Adlerika gets "rid" of gas and bloating and cleans foul "poisons" 
out of both upper and' lower bowels ; 

( o) That Adlerlka removes intestinal or bowel congestion in half an hour ; 
(p) That Adlerika is the only product on the market that gives one Double 

Action, namely, laxative and carminative action; 
(q) That Adlerika may be taken regularly without any harmful effect what

soever, or can be given with utmost safety to child or adult, or that other similar 
Products contain harmful drugs or ingredients ; 

( r) That Adlerika will help in keeping women's skin lovely and free from 
blemi!:!hes, unless limited to Indicate blemishes or bad complexion caused by 
Internal disturbances; 

(8) That Adlerika bas enabled people who have been almost slaves to drugs 
and "constipation cures" over long periods of time not only to obtain relief 
from "ills," but full recovery and energy, and clean, clear complexions they 
never hoped to see again ; 

( t) Adlerika wlll regulate the system; 
( u) That Adlerika quickly gives the digestive system a complete cleansing 

and aids Its regulation: 
( v) That Adlerika quickly helps overcome a sluggish irregular system, and 

aids in eliminating the cause of most stomach distress: 
·(w) That Adlerika will rid the system of accumulated poisons;' 
(a~) That one of the chief reasons for Adlerika's quick effectiveness is be

cause it is a liquid and is thus quickly absorbed by the "system" unless the 
Word system is qualified to mean gastro-intestinal system; 

(tl) That over 60 percent of all persons using Adlerika take it to relieve the 
t>ft'ects of food tbat does not agree with them: 

(z) That respondent bas 10,000 agencies in the United States and Canada. 
(Dec. 7, 1937.) 

0.1963. Insulation Material-Qualities, Etc.-Reynolds Corp., a corpo
~atwn, New York, N. Y., vendor-advertiser, was engaged in selling 
Reynolds Metallation" consisting of aluminmn foil mounted on 
~aft paper and sold for insulation purposes, and agreed in solicit
Ing the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise : 

(a) That radiation is responsible for 70 percent of the beat loss from houses, 
or any other percentage unless supported by competent authority; 

(b) That Reynolds Metallation wiH. stop the passage of heat of any type in 
:ny amount or percentage except such type and amount or percentage as has 
een established by competent factual evidence; 

(c) That thickness and bulk have little to do with stopping radiant heat, 
~n:ess the representation is limited by direct reference to reftectlve insulation 
n (~(because in reflective insulation thickness and bulk are not factors) ; 

11 ) That Reynolds Metallation re:fl.ects and stops 95 percent of tbe beat that 
h ormany comes through the roof, unless limited by direct reference to radiant 

eat; 

(e) That Reynolds Metallation is "Impervious" to the passage of beat; 
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(f) That Reynolds 1\fetallation is resistant to fire unless limited to types 
found by competent scientific tests to be substantially fire-resistant under nor· 
mal conditions of use ; 

(g) That Reynolds Metallation will remedy unhealthy conditions causing 
colds, grippe, and influenza, unless limited to extreme changes in temperature 
that may be reduced by insulation; or that-

1. The installation cost will be paid by reduced sick time and doctor 
bills; or 

2. One's family will be more healthy after his home is metallated. ·(Dec. 
1, 1937.) 

01964. Device for Locating Metals, Hidden Treasures, Etc.-Qualities, 
Prices, and Guarantee.-R. D. Burchard, Jr., an individual trading a& 
Radio Metal Locating Co., P. 0. Box 2670, Cleveland, Ohio, vendor· 
advertiser, was engaged in selling a device for locating Metals, Hid
den Treasures, etc., designated Radio Metal Locator, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That the New Radio Treasure Locator distinguishes between metals, 
such as gold, silver, etc., other than iron; 

(b) That the price of $127.50 is an "introductory" price; 
(c) That the "Bonded Notary Public Money Back Guarantee" 

1. Is a "bonded" guarantee; 
2. Is a "Notary Public" guarantee. (Dec. 8, 1937.) 

01965. Skin Cream-Composition, Qualities, and Indorsement.-Asso· 
ciated Distributors, Inc., a corporation, 111 '\V. Monroe St., Chi
cago, Ill., vendor-advertiser, was engaged in selling a skin creaiJl 
designated Essence of Life Face Cream, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That respondent's cream contains a newly found substance; 
(b) That this product contains the very elements put into the skin by nature 

in the exact and same proportion as these vital elements are present in the skin 
itself; 

(c) That the said product will nourish the skin or resupply vital elements, 
or that it is a substitute for a proper diet; 

(d) That this product keeps the skin soft, except by constant application; 
(e) That this product supplies life to the skin; 
(f) That the results achieved by the use of this product are "miraculous"; 
(g) That this product will give skin the age of 40 or 50 the appearance ol 

skin of 20; 
(h) That eminent dermatologists are recommending the use of this product 

unless such be the fact; 
(i) That the use of this cream is the one means or a means to possess the 

beautiful skin of youth; 
(J) That this product supplies to the skin any nutritive substance which iS 

not supplied in adequate amounts by the consumption of the average dietarY 
and by suitable exposure to sunshine; 

(k) That the said cream feeds any substance Into the skin unless established 
by competent scientific tests; 
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(l) That this cream will "clear" the skin of blackheads, blemishes, coarse 
Pores, roughness, dryness, or scaliness, or that it will "end" any of said condi
tions, or any others ; 

(m) 'l'hat any substance therein contained is found only in this cream; 
(n) That the use of this cream "rejuvenates" the skin. (Dec. 8, 1937.) 

01966. Medicinal Preparations-Qualities and Business Status.-Herb 
Juice-Penol Co., Inc., a corporation, doing business under the trade 
name of Pow-O-Lin Laboratories, Danville, Va., vendor-advertiser, is 
engaged in selling certain medicinal preparations designated Pow
O-Lin, Penol Emulsion, Miller's Herb Extract, and Laxative also 
known as Miller's Herb Juice, and agreed in soliciting the sale of and 
selling said products in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That Pow-O-Lin: 
1. Relieves biliousness, nervousness, indigestion, and "countless" ills due 

to constipation, unless limited to temporary relief of constipation: 
2. Cleanses the intestines of dreadful poisons; 
3. Brings "lasting" relief from constipation, indigestion, dizziness, and run

down condition; 
4. Gives relief from aches and pains; unless such aches and pains are due 

to constipation; 
5. Is helping thousands who were never helped before by any medicine; 
6. Increases or helps increase weight; 
7. Regulates the organs so that they work smoothly and regularly as 

Nature intended them to do; 
8. Clears up the skin ; or 
9. lluilds up the appetite; 

<b) That Penol Emulsion Is so thoroughly emulsified that it remains in this 
state even after it enters the human system; 
?. .<o), That Miller's Herb Extract and Laxative Compound (also known as 
hiler s Herb Juice) : 

1. Clears the body of the poisonous wastes brought on by constipation, 
unless limited to temporary relief of constipation ; 

2. Relieves "chronic" constipation ; 
3. Relieves intestinal trouble or lack of evacuation, unless caused by 

constipation ; 
4. "Rids" the body of wastes ; 
5. Gives relief from constipation, unless limited to temporary relief; 
6. Purges the system of poisonous wastes. 

f ~he respondent :further stipulates and agrees, in promoting the sale 
0 

Its products, to cease and desist :from using the word "laboratory" 
or "laboratories" as a part of its trade name, unless and until it 
actually owns or operates a "laboratory" or "laboratories." (Dec. 
8, 1937.) 

St 019G7. Medicinal Preparation-Qualities, Composition, and Business 
A atus.-R. 1\I. Allport, an individual, trauing and doing business as 

1 r~all ~gency and .Armall Laboratories, 9204 Superior Ave., Cleve-
anc' Olno, vendor-advertiser, was engaged in selling a medicinal 

I 
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preparation designated Armall Ointment, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: · 

(a) That Arman Ointment will give either quick or sure relief or is of value 
in the treatment of Psoriasis, Eczema, Ringworm, Athlete's Foot, Itch, Pruritis, 
or Tinea; 

(b) That with the use of Arman Ointment Itch stops instantly or that the 
skin will heal completely; 

(c) That Arman Ointment will correct Slcalp Diseases; 
(d) That the success of Arman Ointment in the treatment of Eczema, Psoria-

sis, Athlete's Foot, Dandruff, Alopecia, Itch, or Pimples has been phenomenal; 
(e) That Arman Ointment will either eradicate or control skin diseases; 
(f) That Arman Ointment will control dandruff; 
(g) That Arman Ointment will; 

(1) Penetrate the skin or scalp; 
( 2) Kill germs ; 

(h) That Arman Ointment is the best medical treatment known to science for 
skin and scalp disorders ; 

( i) That Arm all Ointment contains glandular extracts from sheep or stimu-
lants and tissue building agents; 

(J) That Arman Ointment will stimulate or nourish; 
( k) That Arman Ointment will effect quick or permanent relief; 
(l) That heretofore it has been necessary to import preparations such as 

Arman Ointment. 
(m) That Arman Ointment will cause sores to heal. 

The respondent further stipulates and agrees to cease and desist 
from the use of the word "laboratory" in his trade name or otherwise 
indicating that he maintains a laboratory. (Dec. 8, 1937.) 

01968. Medicinal Preparation-Qualities, Indorsement, and Source or 
Origin of Product.-J oseph Personeni, Inc., a corporation, 496 ·west 
Broadway, New York, N. Y., vendor-adYertiser, was engaged in 
selling a medicinal preparation designated Ferro-China Bisleri, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That respondent's product will renovate, restore, nourish, animate, or 
increase the blood supply ; 

(b) That respondent's product will enrich, strengthen, or build up the blood 
unless limited to aiding in such results by increasing the hemoglobin contents 
of the blood ; 

(c) That the use of re~pondent's prodnct will bring or restore health; 
(d) That through the use of respondent's product one becomes strong, or 

regains Yitality lost from sickness, heat, or other cause!'!, unless limited to its 
aid as a mild stimulating tonic; 

(e) That respondent's product is the "Fountain of Youth" for young and 
old; 

(f) That respondent's product regenerates or restores, rebuilds, g!yes or 
brings back strength to the user, unless limited to such aid as a mild stimu
lating tonic will contribute or to the benefits that would be derived by increas
ing the hemoglobin content of the blood; 
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(g) That respondent's product is an e!Iective or strengthening tonic or a 
tonic builder, unless limited to such aid as a mild stimulating tonic will con
tribute or to the benefits that would be derived by increasing the hemoglobin 
eon tent of the blood; 

(h) That respondent's product conditions the stomach, or fortifies or rebuilds 
the body or system ; 

(i) That one can collect his provision of good blood fo1· the winter by drink-
ing respondent's product; 

(j) That respondent's product Is a cure; 
Oc) That respondent's product is a fountain of strength; 
(l) That respondent's product helps the circulation of the blood or strengthens 

the muscles; 
(m) That the superiority of respondent's product is universally recognized 

by chemists, pharmacists, or physicians and specialists in aU countries ; 
(n.) That respondent's product reestablishes the ertuilibrium of forces upset 

by disease or irregular habits; 
(o) That respondent's product will enable one to overcome disease or with· 

stand the rigors of winter ; . 
(p) That respondent's product is the one thing that can perform a miracle 

-or enable one to come out victorious in the struggles or battles of life; 
( q) That respondent's product "exclusively" will enrich the blood; 
(r) That respondent's product is the king of body builders or the body 

bni!ders of kings ; 
. (a) That respondent's product wm "correct" conditions of lowered vitality 
ln healthy or sick individuals; 

(t) That respondl'nt's product is an efrective treatment for men who are 
subject to "special or demoralizing" weakness; 

( u) That respondent's product is preferred in all parts of the world as a 
rebuilder or regenerator; 

(v) That respondent's Ferro-China Bisleri is imported from Italy. (Dec. 13, 
1937.) 

. 01969. False Teeth-Qualities, Etc.-Florence J. Sprafka, an indi
VIdual doing business under the trade name o£ Ashland Dental 
J:aboratories, 124'7 North Ashland Ave., Chicago, Ill., vendor-adver
tiser, was engaged in selling False Teeth, and agreed in soliciting the 
sal~ of and selling said product in interstate commerce to cease and 
<les1st from representing directly or otherwise : 

f (a) That the artificial dentures sold by respondent are "perfect" in fit, com
art, and/or quality; 

(b) That re~pondent can and/or does, with her own "special measuring 
method", fit one exactly with beautiful lifelike teeth; 

(c) That respondent has, owns or possesses a "special" measuring method, 
~~ that the "measuring method" used by respondent differs materially from 

at o:t other Yendors of artificial dPntures by mall; 
(d) That the nrtifldal dentures sold by re!':pondent are of such beautiful, 

natural DPP<'arance, and ~plendid fit that they will give a lifetime of comfort 
and satisfaction; 

(e) That it would be "difficult" or "almost impossible" to duplicate the 
quality of . materials used by respondent; 
hi (f) That a person can always take accurate Impressions of his own gums, in 

s own hom d su h e, an /or that satisfactory dentures can always be made from 
c impressions. (Dec. 13, 1937.) 
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01970. Hair Preparation-Qualities.-Samuel Kosofsky, an individ
ual trading as Lakro Co., 135 '\V. 42d St., New York, N. Y., vendor
advertiser, was engaged in selling a certain preparation known as 
Undrus Liquid, formerly designated Wundrus Water, and agreed 
in soliciting the sale of and selling said product in interstate com
merce to cease and desist from representing directly or otherwise: 

That respondent's product will "re-color" hair or "restore" the color of gray 
hair, or that the product is a color restorer. (Dec. 13, 1037.) 

01971. Electric Suspensory-Qualities and Trade Name.-M. Hatzen
beuhler, an individual trading and doing business as Lorenz Truss 
and Electric '\Vorks, 5842 S. Tripp Ave., Chicago, Ill., vendor-ad
vertiser, was engaged in selling a product designated Electric Sus
pensory, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That his Electric Suspensory preserves health or improves strength; 
(b) That his Electric Suspensory is of value in the treatment of run-down 

condition, weak nerves, lost strength, rheumatism, poor circulation of the blood 
or low vitality; 

(c) That his Electric Suspensory: 
1. Will give strength or vigor; 
2. Will tone the system; 
3. 1\lakes one fe{'l peppy and lively ; 
4. Gives one a healthy appearance; 

(d) That the treatment by his Electric Suspensory goes directly to the spot~ 
(e) That every man who cares anything about his health, manly vigor, per

sonality or appearance should order an Electric Suspensory; 
(f) That his Electric Suspensory is better for one's system and stomach than 

pills and tablets; . 
(g) That his Electric Suspensory Is a straight to the point invention; 
(h) That his Electric Suspensory saves time and money going to a Specialist; 
( i) That for weak, run-down conditions, weak nerves or back, nervousness, 

poor circulation of the blood, rheumatism, low vitality, or tired feeling his 
Electric Suspensory has no equal. 

The respondent further agreed to cease and desist from using form 
letters which purport to have been signed by anyone that is not con
nected with the manufacture, sale or distribution o£ his Electric 
Suspensory. 

It is further agreed that the respondent will cease and desist from 
the use of the word "Doctor" or its abbreviation "Dr." as a part of 
the name o£ his Electric Suspensory or in any other manner repre
senting that a doctor has been or is active in the development, manu
facture, sale or distribution of said product. (Dec. 13, 1937.} 

01972. Feminine Hygiene Preparation-Qualities and Trade Name.
Dayton Laboratories, Inc., a corporation, trading as Surete Labora
tories, 1442 Springfield St., Dayton, Ohio, vendor-advertiser, was 
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engaged in selling a preparation designated Surete, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 

(a) That use of the product "insures" personal cleanliness or that it affords 
"absolute" cleanliness; 

(b) That use of the product will protect beauty or peace of mlnd; 
(c) That the product will prevent "disorders"; 
(d) That the product will destroy all vaginal germ life; 
(e) That the product is "healing", unless limited to its aid to nature in 

the process thereof ; 
(f) That the product is "sure" or that by its use one "need not worry''; 
(g) Inferentially or otherwise, that the product is a competent or effective 

eontraceptive. 

The respondent further agrees to cease and desist from the use of 
the word "laboratories" as a part of its trade name or as a part of any 
name under which it may trade, unless and until respondent owns and 
controls or operates a laboratory wherein research and scientific tests 
are conducted by a competent scientist. (Dec. 15, 1937.) 

01973 Soldering Tool-Trade or Corporate Name and Qualities, Etc.
Comet Welder Co., a corporation, Halifax St., Cincinnati, Ohio, 
vendor-advertiser, was engaged in selling a Comet "\Velder, a soldering 
~ool, and agreed in soliciting the sale of and selling said product in 
Interstate commerce to cease and desist from representing directly or 
otherwise: 

(a) Using the word "welder" as part of the trade name of its corporation, in 
selling this product ; 

( b l Using the word "welder" as part of the trade name for this product; 
(c) Representing that this product-

1. Embodies a new scientific principle of welding; 
2. Is a genuine electric arc welder, or an arc welder of any kind; 
3. Is a real welder's tool; 
4. Generates tremendous heat to weld all metals; 
5. Fuses broken parts permanently stronger than ever, or at all; 
6. Welds all weldable metals ; 
7. Does many welding jobs done by expensive welders; 
8. Makes the strongest weld known; 
9. Produces a white-hot flame, or 7,000 degrees of instant intense heat; 

10. Repairs hy welding broken fendet·s, auto bodies, leaky pails, radiators, 
running boards, machinery parts, galvanized C(lns, or any article 
composed of metals or alloys, such us steel, iron, or tin ; 

1L Produces amazingly quick and perfect results; 
12. Starts welding the minute it is attached to a storage battery in an 

automobile; 
13. Makes all ordinary soldering irons obsolete; 
14. Is useu by thousands of professional welders all o''er the world; 
15. Uses standard welding rods. (Dec. 15, 1937.) 

C 01974. Blood Disease Formula-Safety, History, and Nature.-Etta 
a:pbell and Frances M. Heinzelmann, copartners, doing business 

un er the firm name of Heinzelmann Co., 313 East 12th St., Kansas 
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City, 1\Io., vendor-advertiser, was engaged in selling a "Blood Disease 
Formula" designated Heinzelmann's Remedy, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise : 

(a) That the "Blood Disease Formula", or Dr. Heinzelmann's Remedy, can 
be used by the sufferer at home with beneficial results, no matter how caused 
or how long standing; 

(b) That "Blood Disease Formula," or Dr. Heinzelmann's Remedy, has been 
used for years and has given its own proof; 

(c) That ''Blood Disease Formula," or Dr. Heinzelmann's Remedy, is not a 
new, untried formula or an experiment; 

(d) That "blood disease" can be properly treated by self-medication. 

The respondents further agreed, in promoting the sale of their 
product, to cease and desist from the use of the words "Blood Disease 
Formula," or similar words, to designate said product. (Dec. 15, 
1937.) 

01975. Cereal Food-Qualities or properties, Guarantees, and Free 
:Product.-The Kellogg Co., a corporation, Battle Creek, Mich., ad· 
vertiser-vendor, was engaged in selling a cereal food designated Kel
logg's All Bran, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise : 

(a) That Kellogg's All-Bran-
1. Regulates the system, 
2. Cleanses the system, 
3. Tones up the system, or that it has any other direct effect upon the 

"system"; 
(b) That AU-Bran gives the "body" internal exercise; 
(c) That this product "corrects constipation," or is a competent treatment or 

an effective remedy for constipation, unless expressly and clearly limited to 
constipation due to insufficient bulk; 

(d) That Kellogg's All-Bran will prevent or constitute a competent treatment 
for wrinkles and pimples, or that it is a competent treatment for any symptom 
or condition unless such statement has been justified by competent scientific 
evidence; 

(e) That Kellogg's All-Bran is "guaranteed" unless clearly and specificallY 
limited to the refund of the purchase price, or to the quality of the product; 

(f) That Kellogg's All-Bran exercises and strengthens intestinal muscles. 
unless limited to cases in which the intestinal muscular wall bas become 1m
paired due to lack of peristaltic movement and exercise; 

(g) That Kellogg's All-Bran will "rid" one of or "end" constipation; 
(h) That Kellog;;'s All-Bran is not irritating to the intestines, unless such 

statement is limited to persons whose intestines are normal, or contains a fur
ther statement excepting tho!>e persons who may, because of a pathological 
condition or hypersensitidty, be expected to suffer irritation of the intestines bY 
reason of the intake or fibrous substances; 

(i) That anything Is given "free" when in truth and in tact the pric-e thereof 
is included in that of another article which must be purchased before one Is 
qualified to receive the gift; 
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and from making any other claims or assertions of like import, unless 
such be the fact as established by competent and reputable scientific 
test and experiment. (Dec. 15, 1937.) 

01976. Medicinal Preparation-Trade Name, History, Qualities, 
Etp.-James F. Jordan, an individual, doing business under the 
trade name of Jordan Laboratories, R. D. 3, Ithaca, N. Y., vendor· 
adv~rtiser, was engaged in selling a medicinal preparation designated 
Dr. Jordan's Blood Alterative, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) Using the word "Laboratory" or "Laboratories" as part of the trade 
name of his business until such time as he shall actually maintain an establish
ment or establishments equipped with apparatus for reseat·ch purposes, in 
Which actual experiments are conducted; . 

(b) Representing that his preparation is compounded by pharmacists or manu
facturing pharmacists, unless and until such time as said preparation is actually 
comllounded by licensed pharmacists ; 

(c) Using the word "doctor" or the abbreviation "Dr." before his name in 
advertising his preparation or as a part of the trade name of his preparation; 
b (d) Representing or designating his product as a blood alterative for high 

loou pressure · 
"F (e) Represe~Ung that his preparation conforms to the requirements of the 

ederal Food and Drug Act" ; 
<f) Representing that his preparation is prepared from an unusual prescrip-

tion of an eminent physician; -------------- _ _ _________ _ 
(U) Representing that his preparation-

!. Provides a competent remedy or treatment for high blood pressure; 
2. Conquers high blood pressure; 
3. Has relleved thousands of high blood pressure; 
4. Enables one to get rid of a most serious ailment that Is slowly 

but almost Imperceptibly stealing one's health away; 
5. Assures one joy and happiness ; 
6. Is a harmless vegetable remedy; 
7. Tremendously benefitted many sufferers where all other means of 

relief have persistently failed; 
8. Acts directly on the blood stream, removing Impurities and poh!Ons 

from the system, reducing the blood pressure in the veins and arteries 
as wen by elimination through the alimentary tract excessive water 
contents of the blood us:ually excreted through the sweat glands; 

9. Often produces restorative action or removes more poiilon bile and 
other impurities from the blood than any other known remedy; 

10. Is especially prepared to aid in gradual change in the blood pressure 
to normal so no violent reaction of the heart or other organs 
may O<"CUrj 

11. Causes pain and suffering to vanish; 
12. Gives relief from blood pressure as easily as a child may obtain 

relief from a common cold; 
l3. Is "guaranteed" to produce any specified result; 
l4. Is a pioneer in the field or that there Is nothing else like 1t now 

avallable; 
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15. Contains nothing harmful to the most delicate system; 
16. Is the only efficient remedy available to relieve high blood pressure, 

or that it will bring the patient back to normality; 
17. Is a corrective acting upon the blood; 
18. Serves as potent remedies that acts upon the blood, and their vital 

action, removes the cause of the disorder causing pain and suffering 
to vanish as if by magic ; 

19. Or a preparation containing similar ingredients restored anyone to 
health from a very serious attack of rheumatism; 

20. Or a preparation containing similar ingredients relieved anyone of II. 

severe condition of high blood pressure, enabling them to return to 
their work within ten (10) days; 

21. Has restored persons beyond human aid to health ; 
22. Will make a person suffering with high blood pressure perfectly well 

within a week, or any other specified period of time ; 
(h) Representing that high or low blood pressure Is not a disease; or other· 

wise making repre,;pntations relative to the causes, effPcts, symptoms, or conrse 
of said disease unless such representations are in accord with reliable scientifiC 
authority; 

(i) Representing that respondent's preparation will cause a decided improve
ment in one's health in general in a sllort time or at all; 

(j) That respondent's remedies are without equal for the relief of bodilY 
pains; 

(k) Representing that any beneficial results will be produced within anY 
specified time. (Dec. 14, 1037.) 

01977. 1\Iedicinal Preparation-Qualities, Composition, and Business 
Status.-Harry Seligman, an individual trading as Harry Treats Co., 
1242 South St., Philadelphia, Pa., vendor-advertiser, was engaged in 
selling a medicinal preparation designated Prescription 1739 for 
kidneys and bladder, and Special "D" Herbal Tonic, and agreed in 
soliciting the sale of and selling said products in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That respondent's product Rx 173!) for kidneys and bladder is a compe
tent treatment or effective remedy for diseases of the kidneys or bladder or tbe 
physiological conditions which arise from said conditions; 

(b) That respondent's product R:x: 1739 is a competent treatment for inflaJll· 
mation of the urinary tract, mucous discharges, bladder pain, sting, backache, 
leak, running ring, getting up at night, nervousnei'is, rheumatic pains, leg painS, 
foul odor, loss of pep, sediment, reddish water; 

(c) That respondent's product Rx 1739: 
1. Has antiseptic properties; 
2. Promotes the healing of raw or inflamed tissues: 

(d) That respondent's product nx 1739 relieves old and new cases; 
(e) That respondent's product Special "D" Herbal Tonic is a competent 

treatment or eff<>ctive remedy for-heat flashf's, sor<>s, eczema, nen·ous excite· 
m<>nt, gritting of the teeth, fits, ~pells, nightmares, bad dreams, worry, heaving 
feeling, believing that some one is working on you, such as evil S]Jirits, fixed or 
crossed condition, something alive-so-called witchcraft-Natural or Unnatural: 

(f) That respondent's product Special "D" Herbal Tonic is made from herbS 
~athered from the four corners of the earth; 
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(g) That each bottle of respondent's Special "D" Herbal Tonic makes the 
tlser feel better or stronger with power ; 

(h) That respondent's Special "D" Herbal Tonic is "successfully used in our 
lnedical clinics." 

. The respondent further agreed to cease and desist from represent
Ing that it maintains or conducts a medical clinic. (Dec. 16, 1937.) 

01978. Medicinal Preparations and Cosmetics-Qualities, Safety, Compo
sition, Free Product, Trade Names, Earnings, Etc.-Carnation Co., a. 
corporation, 118 Olive St., St. Louis, 1\Io., vendor-advertiser, was en
gaged in selling medicinal preparations and co~metics designated 
Klenjoy Tablets, Carnation Cough Syrup, Bick's Salve, Carnaco Veg
etable Oil Soap, Carnation Toilet Cream, Cutivel Cold Cream, Fee
teza, Sanisalva Healing Salve, Bixlax Tablets, Carnation Castoria, 
Lanabalm, Carnation Linimentine, Carnation Blue Ribbon Liniment, 
Bick's Aspirin, Dick's Mentholated Camphor Cream, Blue Ribbon 
~isinfectant, Carnation Dental Cream, Carnation Hair Vigor, Carna
~Ion Lemon Beauty Balm, and Carnation Shaving Lotion, and agreed 
111 soliciting the sale of and selling said products in interstate com
merce to cease and desist from representing directly or otherwise : 

1. Inferentially or othel·wise, that Klenjoy Tablets will remove all stains; 
2. 'I1Jat I\:lenjoy Tablets will not injure the most delicate fabrics; 
3. That Klenjoy Tablets will do "your washing" in any shorter period of 

time than "ordinarily required"; 
4· That Klenjoy Tablets is "absolutely" harmless; 
5· That Klenjoy Tablets contains no injurious chemicals, alkali or soda ; 
6. That Klenjoy Tablets "lengthens" the life of Clothes; 
7· That Carnation Cough Syrup is a competent treatment or an effective 

rell1edy for colds, hoarseness, irritations of the throat • • • or coughs, 
Unless limited to coughs due to colds; 

8· 'I'hat Carnation Cough Syrup "insures" rest or sleep ; 
9· That Bick's Salve will prevent the spread of a cold; 
10. That Bick's Salve is "healing" or "penetrating"; 
11. That Bick's Salve is a competent treatment or an effective remedy for 

~olds, croup, sore throat, bronchitis, chest congestion, burns, boils, insect bites, 
onsilitis, rheumatic pains, neuralgia pains, piles or catarrh; 

12· That either Carnaco Vegetable Oil Soap or Sanisalva Salve or a combi
~ation thereof is a competent treatment or effective remedy for pimples, rough

ess, blackheads, skin irritations, sores or ulcers; 
. ~3· That the Toilet Cream will prevent sunburn, suntan, blackheads, or skin 
Irnta tions . 

14· 'I'hat' Cutivel Cold Cream is "healing"; 
th 

15
· That Cutivel Cold Cream is absolutely necessary to every woman, or for 

ose Whose skin is delicate; 
~k~6· That Cutivel Cold Cream will "nourish" the skin or tissues, or that it Is a 
" In "food"· 

1..,
17

· That Cutivel Cold Cr~am will bring to the surface impurities which It fs 
"•Pos 'bl 

SI e to remove with soap and water· 
18 T ' ab · hat Cutivel Cold Cream banishes blackheads or wrinkles or that it brings 
out a complete transformation; 
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19. That Cntivel Cold Cream will cause the skin to become firm or that bY 
its use blood circulation is accelerated or that a "healthy, natural beautY 
results"; 

20. That Lactosene Cream will remove impurities from the skin or that it 
will eradicate blackheads, pimples, or wrinkles; 

21. That Feeteza "heals" any condition re>Jultlng from sweating feet; 
22. That Sanisalva Salve is healing; 
23. That Sanisalva Salve is a competent treatment or an effective remedY 

for sores, wounds, nasal catarrh, pimples, piles, or "cutaneous affections"; 
24. That Bixlax Tablets is a "tonic"; 
25. That llixlax Tablets will prevent constipation; 
26. That Bixlax Ttl.blets will stimulate the normal function of the bowel.:;; 
27, Inferentially or otherwise, that Bixlax Tablets is absolutely harmless; 
28. That any of its products contains any ingredients or any number or per· 

centage of ingredients other than actually contained therein ; 
29. That Carnation Castoria is made from purely vegetable ingredients; 
30. That Carnation Castorla Is "absolutely" harmless; 
31. That Carnation Castoria Is a competent treatment or an effective remedY 

for constipation, unless limited to the relief of such condition; 
32. That Carnation Castoria is a competent treatment or an effective remedY 

:for diarrhoea, sleeplessness, or minor bowel troubles of children ; 
33. That Lana balm is made after the formula of a noted French Physician: 
24. That Lana balm is "healing"; 
35. That Lanabalm Is a competent treatment for the relief of gout, rheuma· 

tism, neuralgia or lumbago; 
36. That any of its products contains the same qualities or Ingredients as 

any other of its products when such is not a fact; 
37. That Carnation Linimentine is a counter-Irritant; 
38. That Carnation Linimentine is a competent treatment or effective remedY 

for rheumatic pains, neuralgia, colds, or sti.lr joints; 
39. That Carnation Linimentine will stimulate circulation or overcome con· 

gestlon; 
40. That Blue Ribbon Liniment Is a competent remedy for the relief of the 

pains caused by lumbago, rheumatls'm, neuralgia, swellings, bruises, colds, stil'l· 
ness in joints, or "conditions due to congestion"; 

41. That Blue Ribbon Liniment will banish congestion o~ that it brings about 
normal circulation; 

42. That Blue Ribbon Liniment is a competent remedy or treatment for 
cramps or colic; 

43. Inferentially or otherwise, that in all cases Bick's Aspirin will not upset 
the stomach or that its use will leave no harmful effects; 

44. That Bick's "Mentholated Camphor Cream Is a competent treatment or 
an effective remedy for sore or irritated nose or lips, colds or other congestr.cl 
conditions, or nasal catarrh, or headaches; 

45. That llick's Mentholated Camphor Cream is "healing"; 
46. That Blue Ribbon Disinfectant affects only germs and odors; 
47. That Blue Ribbon Disinfectant is more powerful than carbolic acid and 

yet It is perfectly safe to handle; 
48. That any number or percentage ot diseases con;e through the mouth unle.o~ 

such 1s a tact ; 
49. That Carnation Dental Cream will "whiten" the tel:'th or that it is of aid 

in the prevention of disease; 
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50. That Carnation Dental Cream will
(a) Keep the gums healthy; 
(b) Prevent acid mouth ; 
(c) Overcome halitosis; 

1387 

51, That Carnation Hair Vigor will bring the hair back to its "natural" color 
<>r that it will-

(a) Stimulate hair growth; 
(b) Promote hair growth ; 
(c) Eliminate or prevent dandruff; 

52. That Carnation Lemon Beauty Balm will be effective as a treatment for 
skin irritations or frl!ckles; 

113, That Carnation Lemon Beauty Balm is "healing" or that it will keep the 
Skin white or that it will prevent chafing or irritation; 

54. That Carnation Shaving Lotion is a competent treatment or an effective 
remedy for skin irritations unless limited to suit conditions as result from 
shaving; 

55. That Carnation Shaving Lotion will prevent infections; 
56. That any article is free unless given without the payment of money or 

the rendering of any service or when the price thereof is included in the pur
(!hase price for other articles. 

The respondent further agreed to cease and desist from using the 
Word "Vigor" or any similar word as a part of the trade name for 
the product heretofore known as "Carnation Hair Vigor." 

The respondent further agreed to cease and desist from using the 
Word "Healing" or any similar word as a part of the trade name for 
the product designated "Sanisalva Healing Salve." 

The respondent further agreed to cease and desist from using the 
Word "Lemon" as a part of the trade name for the product hereto
fore known as "Carnation Lemon Beauty Balm," unless words are 
used in direct connection therewith in equally conspicuous type indi
cating that the product is only lemon scented. 

The respondent further agreed to cease and desist from using the 
Word "Tonic" or any similar word as a part of the trade name :for 
the product heretofore known as "Bixlax Laxative Tonic Tablets." 

The respondent further agreed : 
(a) Not to make unmodified representations or claims of earnings In excess 

of the average earnings of respondent's active full-time salespersons or dealers 
achieved under normal conditions in the due course of business; 

(b) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respond
ent's salespersons or dealers under normal conditions in the due course of 
business; 

(c) Not to represent or hold out as maximum earnings by the use of such 
;xpressions as "up to;• "as high as," or any equivalent expression, any amount 
n excess of what has actually been accomplished by one or more ot respondent's 

salespersons or dealers under normal conditions in the due course of business; 
and 

(d) That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings such word or 
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phrase shall be printed in type equally conspicuous with, as to form, and at 
least one-fourth the size of the type used in printing such statement or repre
sentation of earnings. (Dec. 16, 1937.) 

01979. Correspondence Course-Free Product and Earning.-D. Rogers 
Stewart, an individual, trading as Stewart School, 3555 Aberdeen 
Ave., Alton, Ill., vendor-advertiser, was engaged in selling a course in 
Sign Painting and Lettering, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

That any article is "free" unless the article is furnished without the payment 
of money or the rendering of any service. 

The respondent further agreed: 

1. Not to make unmodified representations or claims of earnings in excess of 
the average earnings of those purchasing respondent's course, achieved under 
normal conditions in the due course of business: 

2. Not to represent or bold out as a chance or an opportunity any amount in 
excess of what has actually been accomplished, by one or more of those pur
chasing respondent's course, under normal conditions in the due course of 
business: 

3. Not to represE:>nt or hold out as maximum earnings by the use of such 
expressions as "up to," "as high as," or any equivalent expression, any amount 
in excess of what has actually been accomplished, by one or more of those 
purchasing respondent's course under normal conditions in the due course of 
business: 

4. That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings, such 
word or phrase shall be printed In type equally conspicuous with, as to form, 
and at least one-fourth the size of the type used in printing such statement or 
representation of earnings. (Dec. 17, 1937.) 

01980. Heating Stove-Qualities and Disparaging.-Estate Stove Co., 
a corporation, Hamilton, Ohio, vendor-advertiser, was engaged in 
selling a certain heating stove designated Estate Heatrola, and agreed 
in soliciting the sale of and selling said product in interstate com
merce to cease and desist from representing directly or otherwise: 

(a) That an Estate Heatrola-
1. Will cut fuel costs by any stated amount or percentage, 
2. Pays for itself, 
3. Gives much more heat from so much less fuel, 
4. Cuts fuel bills nearly in half, 
5. Will not use half as much coal, 
6. Gives twice as much heat, or, 
7. Will Improve health or lower doctor bills, 

unless such statements clearly explain the type of appliance with whicll 
comparison Is made, and that no such claims will be made unless they have 
been justified by competent, reliable tests: 

(b) That unless it Is an Estate IIeatrola, a sto;e is "half-heating, fuel· 
eating": 

(c) That the Estate Heatrola is "the one" home heater that pays for Itself. 
(Dec. 17, 1937.) 



STIPULATIONS 1389 

01981. Hair Preparations.-Qualities, Composition, and Free Product.
Laco Products, Inc., a corporation, 4201 Philadelphia Ave., Balti
more, Md., vendor-advertiser, was engaged in selling a preparation 
for the hair designated Laco Shampoo and Laco Sterilized Olive 
?il, and agreed in soliciting the sale of and selling said products in 
Interstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That either Laco Olive Oil or La co Shampoo feeds the scalp; 
(b) That anything is given free when in truth and in fact the cost thereof 

is included in the price of another article; 
(c) That Laco will avoid broken hair ends or dry and brittle hair; 
(d) That Laco sets dye permanently or avoids changes of color;. 
(e) That Laco restores life to hair or overcomes dry and lifeless hair; 
(f) That Laco penetrates crevices and pores of the hair, or that it restores 

vitality; 
(g) That Laco gives the hair health protection; 
(h) That Laco will do things no other shampoo can; 
( i) That Laco is made from pure olive oil or that it is a natural olive oil 

Product when in truth and in fact it contains other ingredients in substantial 
quantities; 

(J) That there are no chemicals-no fats or fillers in Laco Shampoo; 
(lc) That Laco Shampoo is composed of nothing except olive oil, soda, and 

Water. (Dec. 17, 1937.) 

. 01982. Oil :Burners-Qualities, Price, and :Business Status.-L. A. Cock
hn, an individual trading and doing business as Laco Oil Burner Co., 
117 Union St., Griswold, Iowa, vendor-advertiser, was engaged in 
sel~i~g oil burners designated Laco Oil Burners, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That La co Oil Burners get every a tom of heat from the oil used; 
(b) That Laco Oil Burners deliver all heat into the room; 
(c) That with the Laco Oil Burner, no beat is wasted up the chimney; 
(d) That Laco Oil Burners will produce any definite amount of beat unless 

such representations are limited to the actual results proven by scientific tests; 

1 
(e) That with Laco Oil Burners one gets 20 percent more beat surface, un

fess In direct connection therewith it is stated that such comparison is with 
ormer Laco models ; 

fi (f) That the price of Laco Oil Burners is $100, or any other figure not justi
ed by facts, lower than other heaters; 

(g) That with Laco Oil Burners one can save 25 percent in fuel costs; 
(h) That he makes the "only" really big stove on the market or the "biggest" 

~~ove on the market, unless such statement ls qunlified as to the type for which 
e same would be a fact. 

tl The respondent further agreed to cease and desist from the use of 
le Word "President," or any other title in his advertising literature, 

n(~ compatible with the :fact that the business is that of an individual. 
ec. 17, 1937.) 

160451m--39--voL.26----90 
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01983. Medicinal Preparation-Qualities, Composition, Froo Product, 
and Business Status.-The H-A Relief, Inc., a corporation, 12 Shennan 
Ave., :Mansfield, Ohio, vendor-advertiser, was engaged in selling a 
medicinal preparation designated H-A Relief Tablets, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That H-A Relief Tablets constitute a competent treatment for asthma or 
common head cold ; 

( ll) That H-A Relief Tablets comprise a competent treatment or an effective 
remedy for Hay Fever or Rose Cold unless specifically limited to a mild pallia
tive effect; 

(c) That this preparation will insure freedom from hay fever, or that it will 
prevent such a condition ; 

(d) That this product is composed of roots and herbs, or any other terminol
ogy intimating that the finished product does not contain drugs; 

(e) That this preparation will-
1. Increase resistance ; or 
2. Fortify the system against irritating pollen; or 
3. Keep one's affiiction under control; 

(f) That anything is given free when in truth and in fact the price thereof 
is included in that of another article, or when any payment must be made 
before the "free" article is given ; 

(g) That "All capsules direct from laboratory," or any other terminology 
indicating that H-A Relief, Inc., manufactures this preparation; 

(h) That H-A Relief Tablets will break up a cold in a day or at all. (Dec. 
17, 1937.) 

01984, Supporter-Qualities.-Otto F. Hempel, an individual trading 
as The Perno Co. and The Bee-Cell Co., 720 White Building, Buf
falo, N. Y., vendor-advertiser, was engaged in selling a product 
designated Bee Cell Supporter, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise : 

(a) That the product will be of effect for the "worst" case of prolapsus ; 
(b) That use of respondent's product will enable one to be "well"; 
(c) That the product is of effect for womb trouble, unless limited to uncom

plicated prolapsus; 
(d) That the product is germ proof; 
(e) That the product soothes, unless limited to the relief of pain caused 

by pressure or strain due to prolapsus of the uterus; 
(f) That the product supports an internal organ other than the uterus, 

unless limited to the indirect and partial support afforded the bladder. (Dec. 
15, 1!)37.) 

01985. Medicinal Preparation-Qualities.-Consolidated Drug Trade 
Products, Inc., a corporation, 544: So. 'Veils St., Chicago, Ill., vendor
advertiser, was engaged in selling a medicinal preparation designated 
Calocide, and agreed in soliciting the sale of and selling said product 
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in interstate commerce to certse and desist from representing directly 
or otherwise : 

(a) That Calocide is a competent treatment or an effective remedy for
I. Burning, aching or sore feet, 
2. Corns, 
3. Callouses, 
4. Pains and aches, 
5. Tired feet, 
6. Tender feet, 
7. Bunions, 
8. Fro!lt bites, 
9. Puffed feet, 

10. Foot misery, or 
11. Ingrowing nails, 

Unless expressly limited to the relief of those cases caused or aggravated by 
conditions for which a mild astringent wouh\ constitute an effective treatment; 

(b) That Calocide will penetrate the pores and reach the underlying tissues; 
(c) That Calocide will achieve any particular results within a specified 

Period of time ; 
(d) That callouses can be ''eradicated" or pains in the feet "stopped" by 

the use of Calocide ; 
(e) That Caloclde will keep the feet healthy; 
(f) That the use of Calocide will enable one to wear the shoes he likes 

and/or stand on his feet all day without any suffering; 
(g) That Calocide will be of value to everybody in pain, or everybody feeling 

terrible; 

(h) That Calocide will make feet fit for any day of work or play. (Dec. 20, 
1937.) 

01986. Cod Liver Oil Tablets-Qualities.-Consolidated Drug Trade 
Products, Inc., a corporation, 544 S. 'V ells St., Chicago, Ill., vendor
advertiser, was engaged in selling a certain prodt~ct designated 
McCoy's Cod Liver Oil Extract Tablets, and agreed in soliciting the 
sal~ of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That cod liver oil and halibut liver oil upset the stomach, unless limited 
to delicate stomachs; 

(b) That McCoy's Cod Liver Oil Extract Tablets-
1. Will help one who is run down, lacks resistance, or is constantly 

subject to colds, or, 
2. Will enable one to gain In weight and strength, 

~nless such claims are specifically limited to cases in which' such conditions are 
ue to aggravated by a vitamin deficiency which would be supplied by the 

administration of said tablets, 1n accordance with directions; 
h (c) That the administration or McCoy's Cod Liver Oil Tablets will make 

c lldren eager to eat the food they should have. (Dec. 20, 1937.) 

0198'7. Toothpaste-Qualities and Indorsements.-Zonite Products 
Corporation, a corporation, Chrysler Building, New York, N. Y., 
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vendor-advertiser, was engaged in selling a toothpaste designated 
Dr. Forhan's Toothpaste, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist fron1 
representing directly or otherwise: 

(a) That Dr. Forhan's Toothpaste 
1. "Goes deeper," until such a claim is establishPd as a fact; 
2. Saves gums ; 
3. Aids gums to stay youthful; or 
4. Gives teeth "two way protection"; 

(b) That Dr. Forhan's Toothpaste has been long used by dentists everywl1ere 
to combat gum troubles; 

(c) That Dr. Forhan's Toothpaste "whitens" teeth and "safeguards" gums 
at the same time ; 

(d) That cleaning teeth and massaging gums with a tube of Dt·. Forhan's 
Toothpaste for 9 months (or any other period of time) will enable one to "leave" 
for Hollywood and enter the movies; · 

(e) That Forhan's is known by millions of people to be the original tooth
paste designed to care for the gums as well as the teeth. (Dec. 13, 1!)37.) 

01988. Medicinal Preparation-Safety, Qualities, and Business Status.
,V. Robert Peters, an individual trading as Serosol Laboratories, 524: 
So. Spring St., Los Angeles, Calif., vendor-advertiser, was engaged 
in selling a medicinal preparation designated Serosol, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 

(a) That the product is safe; 
(b) That the product contains no harmful ingredients or that its use wil1 

leave no harmful e1Tects; 
(c) That the product will steady the nerves or enable one to slePp more 

restful; 
(d) That the product will cause restoration of physical vigor or mental power; 
(e) That drunkenness is a disease; 
(f) That the product will bring one back to normal health ; 
(g) That the product wlll enable one to curb or stop tbe drink or liquor 

habit; 
(h) That the product will prevent tbe craving or desire for alcoholic stimu

lants; 
( i) That the product will enable one to overcome the desire for alcohol. 

The respondent further agreed to cease and desist from using as a 
part of his trade name the word "Laboratories" or any other word 
or words of similar tenor, or effect, unless and until he actually main
tains a place where scientific investigations are conducted. (Dec. 21, 
1937.) 

01989. Antiseptic-Trade Name and Qualities.-8. D. Hamilton, an 
individual, trading and doing business as Dr. S. B. Hamilton, Gay 
St. & 'Yall Ave., Knoxville, Tenn., vendor-advertiser, was engaged 
in selling a preparation designated Dr. Hamilton's Oral Antiseptic, 
and agreed in soliciting the sale of and selling said product in inter-
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state commerce to cease and desist from representing directly or 
·otherwise : 

(a) That said product, by the use in the trade name of the word "Antiseptic" 
~r otherwise, is antiseptic; 

(b) That said product is recommended for or is of value in the treatment 
of Hoarseness, Throat Irritation, Pyorrhea, Trench Mouth, Sore or llleeding 
Gums, Bad Breath, or similar ailments; 

(c) That said product will check the growth of germs which lodge in the 
throat; 

(d) That immediate relief is noticed after the use of said product; 
(e) That with the use of said product one may guard against throat irrita-

tions; 

(f) That the use of said product ls a dependable way to check bad breath; 
(g) That one's health may be safeguarded by the use of said product; 
(h) That said product: 

1. Will sterilize one's mouth; 
2. Aids ln healing gums ; 
3. Is specially prepared to promote a healthy mouth and gums·; 
4. Is an efficient deodorant; 
5. Will overcome unpleasant breath ; 
6. Is a breath purifier. (Dec. 21, 1937.) 

01990. Soot Remover and Flue Cleaner-Qualities.-F. C. Foard & Co., 
Inc., a corporation, Box 481, Bridgeport, Conn., vendor-advertiser, 
Was engnged in selling a soot remover and flue cleaner designated 
~mp, and agreed in soliciting the sale of and selling said product in 
Interstate commerce to cease and desist from representing directly or 
otherwise: 

(a) That fuel saving of 25 percent or any definite percentage may be expected 
from the u!>e of respondent's product "Imp"; 

(b) That "all" soot in flues, pipes, furnace, and chimney reverts to smoke or 
that the use of Imp leaves the furnace, flue, or chimney free from "all" soot, or 
removes all the soot; 

(c) That Imp is the one and only way to banish soot quickly and cheaply; 
(d) That fire departments have found Imp to be the most effective agent for 

extinguishing chimney fires ; 
(e) That Imp is the most scientific and effective furnace and chimney soot 

destroyer and chimney fire extinguisher in the world. (Dec. 22, 1937.) 

01991. Caffeine Tablets-Qualities, Opportunities, Free Product, and 
Trade Name.-Frank C. Starek, an individual doing business under 
the trade name of Wide-0-·Wake Co., 82 W. Washington St., Chicago, 
Ill., vendor-advertiser, was engaged in selling caffeine tablets desig
nat~d Wi?e-0-Wake Tablets, and agrees in soliciting the sale of and 
selhng smd product in interstate commerce to cease and c.lesist from 
representing directly or otherwise: 

(a) That respondent's tablets are-
1· A new or outstanding discovery; 
2· A new, scientific discovery; 
3. A new product; 
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(b) That respondent's tablets
!. Banish fatigue; 
2. Overcome drowsiness or drive away fatigue from night driving; 
3. Clear the bead of that sluggish feeling; 
4. Constitute a relief from sleepiness and drowsiness; 
5. Provide "safe" relief from sleepiness and drowsiness ; 
6. Enable one to drive safely; 
7. Keep one awake while driving; 

(c) That respondent's tablets sell themselves; 
(d) That respondent's s'alespersons or agents do not risk a single penny of 

their own money ; unless respondent reimburses said agents or salespersons for 
all transportation charges in addition to the cost of the merchandise; 

(e) That respondent furnishes salespersons or agents a handsome selling kit 
"free"; unless such kit Is furnished without requiring the sale or purchase of anY 
goods or the rendering of any service. 

The respondent further agreed in soliciting the sale of his product 
in interstate commerce to cease and desist from using the words 
Wide-0-Wake as a trade name for a product compos.ed of the ingre
dients contained in the product herein involved. (Dec. 22, 1937.) 

01992. Medicinal Preparation-Nature and Qualities.-Stanco Inc., a 
corporation, 2 Park Ave., New York, N. Y., vendor-advertiser, was 
engaged in selling a certain preparation designated Nujol, and agrees 
in soliciting the sale of and selling said product in interstate com
merce to cease and desist from representing directly or otherwise: 

(a) That the action of Nujol resembles that of the natural secretions of the 
intestines or that it is nature's own lubricant; 

(b) That by the use of Nujol the intestines will be brought back to that state 
of internal cleanliness without which good health is impossible ; 

(c) That Nujol may be taken "under any condition"; . 
(d) That any definite number or percentage of cases of any ailment are due 

to constipation or that Nujol will prevent any condition; 
(e) That Nujol removes the cause of any ailment, unless limited to such all· 

ments as are due to ordinary constipation: 
(f) Inferentially or otherwise that Nujol is a competent treatment or an 

effective remedy for skin troubles ; 
(g) That Nujolis a competent treatment or an effective remedy for constlpa· 

tfon unless limited to the relief of temporary constipation; 
(h) That constipation is the cause of "most" skin troubles; 
(i) That no one needs to have a sallow, muddy complexion, or that Nujol 

prevents intestinal polson that ruins your health and complexion; 
(J) Inferentially or otherwise that Nujol will rid one of plles; 
(k) That Nujol "puts the whole system in order"; 
(Z) That the action of Nujol is "corrective" unless limited to the relief of 

ordinary constipation; 
(m) That Nujolis of aid in the treatment of influenza; 
(n.) That Nujol will remove the poisons from the "body"; 
( o) That Nujol is not a medicine or laxative. (Dec. 23, 1937.) 

01993. Medicinal Preparation-Qualities, Composition, Safety, and Cer .. 
tification.-Indian River Medicine Co., a corporation, LaFollette, 
Tenn., was engaged in selling a medicinal preparation designated 
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Scalf's Indian River Tonic, and agreed in solic.iting the sale o£ and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That the product will prevent colds; 
(b) That the product keeps one's resistance to colds built up, unless It con

tains a sufficient amount of Vitamin A to materially add in building resistance 
to infection and then only that it will aid in securing such results; 

(c) That the product is a health "builder"; 
(d) That the product will enable one afflicted with rheumatism to become 

Well or strong ; 
(e) That the product w111 enable one to attain vigorous health; 
(f) That the product is effective for the proper conditioning of the "system"; 
(g) That the product will enable one to "throw off" cold weather ailments; 
(h) That the product is a "natural vegetable compound" or that it is purely 

a vegetable compound, unless the formula Is changed to make such statement 
a fact; 

(i) That the product w!ll keep one in good health or that it will rebuild 
()tle's health · 

(f) That ~he product is "nature's own health builder"; 
(k) That if one is nervous or cannot sleep at night or is tired and worn out 

When arising, or if one's head or joints ache and pain, the product will rid one 
ot the cause of such conditions; 

(1) That the product will bring back the health and strength of one suffering 
With kidney polson, unless clearly limited to its action as a diuretic and 
diaphoretic ; 

( m) That the product will enable one to "overcome" indigestion, gas pres
sure, improperly functioning liver, a serious kidney condition or a wrecked 
nervous system ; 

(n) That the product will produce no harmful effects; 
( 0 ) That the product will enable one afilicted with a general broken down 

condition of the nervous system to regain one's health or to become entirely 
wen; 

(p) That the product will cause the health of one suffering from stomach 
!roubles, sleeplessness, nervousness, shortness of breath, or tired feeling, to 

ecome in fine condition ; 
(q) That the product is the "natural" way to relief; 
(r) That the product wlll rid one of a cold; 
(s) That the product will tone up the "system"; 
(t) That the product will afford "certain" relief; 
( u) That the product wlll afford relief from chronic "ailments," unless such 

t
ahilments as it may afford relief therefrom are stated in direct connection 

erewith · 

( v) Th~t the product gives one the added energy one needs; 
lu~·w) That the product is a competent treatment or an effective remedy for 

1 Igestlon, kidney trouble, asthma, colds, coughs, rheumatism, nervousness, 
leadacbes, or liver trouble, unless limited to the symptoms of such conditions; 

1 (:JJ) That the product is "certified" or that it has passed strict or rigid regu
atory medical tests· 

(y) That the product will stimulate the "blood stream." (Dec. 23, 1937.) 

D 019?4. Surgical Dressings-Qualities and Trade Names.-Surgical 
ressmgs, Inc., 65 Brookside Ave., Jamaica Plain, Boston, 1\Iass., 

vendor-advertiser, was engaged in selling certain products designated 
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Sterilastic Bandages, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre
Eenting directly or otherwise: 

(a) That the bandages permit the skin to breathe; 
(b) That the bandages permit the natural functioning of the pores; 
(c) That any of its products afford "wound protection" unless limited to such 

protection as a surgical bandage or dressing may reasonably be expected to 
afford; 

(d) That any of its products have been sterilized, unless and until said 
products are sterilized and free from bacteria after being packaged and at 
the time of sale by respondent. 

The respondent further agreed to cease and desist from using the 
words "sterilastic," "sterilized," or "sterile," or any other word or 
words of similar import or meaning as a part of the trade name for, 
or as a descriptive term for any of its bandages or dressings, unless 
and until said bandages or dressings are sterilized and free from bac
teria after packaging and at the time of sale by the respondent. (Dec. 
23, 1937.) 

01995. Medicinal Preparation-Qualities.-Try co Co., Inc., a corpora
tion, 620 West Olympic Blvd., Los Angeles, Calif., vendor-advertiser, 
was engaged in selling a medicinal ·preparation designated Tryco 
Ointment, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That respondent's product will "banish," "heal," "end," or "cure": 
1 . .Athlete's foot, 
2. Ringworm, 
3. Darber's itch, 
4. 'Veeping eczema, 
5. Impetigo, 
6. Rashes, 
7. Poison ivy, 
8. Mosquito bites, 
9. Cold sores, 

10. Scabies, 
11. Pimples, 
12. Sun poisoning, 
13. Itching scalp, 
14. Chafing, 
15. Superficial skin itching; 

(b) '!bat skin rashes disappear like magic; 
(c) That respondent's product will kill ringworm parasites unless such claimS 

are limited to those organisms which come in contact with the preparation; 
(d) That respondent's product works like a "miracle"; 
(e) That respondent's product is a competent treatment for wet eczema; 
(f) That respondent's product is a competent treatment for rashes or itch 

unless limited to those caused by superficial organisms; 
(g) That respondent's product is a competent treatment for poison ivy, insect 

bites, cold sores, scabies, pimples not superficial, sun poisoning, "itchy scalp,'' 
chafing, or soft corns. (Dec. 23, 1937.) 
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01996. Medicinal Preparations-Qualities and Indorsements.-Carlton 
Routzahn, an individual doing business under the trade name o£ 
~land Products Co., 3319 N. Clark Street, Chicago, Ill., was engaged 
1n selling medicinal preparations designated FLO (XX and XXX 
strength), and agreed in soliciting the sale o£ and selling said prod
ucts in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That Flo Compound (XX and XX..X)-
1. Brings quick results in the most stubborn cases of delayed or unnatural 

menstruation ; 
2. Is pure and harmless ; 
3. Is safe and effective; or 
4. Is effective for returning the flow in abnormal delays in menstruation; 

(b) That women have gone abnormally as long as 3 months . (or any other 
Period of time) when with the use of Flo Compound they get rid of the con
dition of abnormal delay without pain or inconvenience; 

(c) That Flo Compound is a competent remedy in the treatment of amenor
rhoea, or painful, suppressed menstruation; 

(d) That Flo Compound is a dependable potent pel'iodic relief compound to 
combat pain or delay, or to correct abnormal conditions in the menstrual cycle; 
h (e) That the standard ingredients of Flo Periodic Relief Compound Pills 

ave been constantly used by doctors and nurses everywhere; 
(f) That Flo Compound tones up the organs and brings the desired relief 

and happiness ; 

(g) That the persistent use, over a week or so, of Flo Compound (XX 
strength) usually brings about return of the abnormally delayed flow; 
b (h) That Flo Relief Compound supplies an abundance of rich health-giving 

lood to delicate female organs. (Dec. 27, 1937.) 

01997. Stamped Embroidering Materials-Guarantee, Free Product, Busi
n:ss Status, Special Offers, Earnings, Etc.-William 1\f. Kalos, an indi
\'Jdual trading as Artex Novelty Co., 44 Court St., New York, N.Y., 
~~ndo:-advertiser, was engaged in selling Stamped Embroidering 

atenals, and agreed in solicitin.Q' the sale o£ and selling said prod-
Uct · · ~ 
d. 8 m mterstate commerce to cease and desist from representing 

Irectly or otherwise: 

" (4 ) That an unsatisfied customer will "lose nothing," or that respondent's 
guarantee" t a d pro ects the customer or that a customer takes no chances, unless 

0~ th~ntil th~ respondent remunerates such customer for the full purchase price 
in muteriUls and any other expenses that the customer may have incurred 

connection therewith · 

cb (b) That any article ls "free" when the price thereof is included in the pur
in use price of another article or when the payment of any money or the render

g of any service is required · 
(c) That th ' . 

shall e respondent is a manufacturer, unless and until the rel'pondent 
(d) own, control, or operate a factory wherein such materials are made; 

set dThat any offer is limited or special unless a definite period of time is 
an all offers t . expir t· o purchase under the terms of such offer recmved after the 

a wn date thereof are refused; 
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(e) That respondent has made arrangements with any person, firm or cor· 
poration to purchase or sell goods made by his customers, unless and until 
definite arrangements are made with persons, firms or corporations whereby theY 
will endEavor to sell all of the goods embroidered by respondent's customers. 

The respondent further agreed to cease and desist from represent· 
ing by the use of such words as "Help ·wanted," singularly or in com
bination or in any other manner, that the respondent has employment 
to offer, when such is not a fact. 

The respondent further agreed: 
(a) Not to make unmodified representations or claims of earnings in excess 

of the average earnings of respondent's active full-time customers, achieved 
under normal conditions In the due course of business; 

(b) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respondent's 
customers under normal conditions In the due course of business ; 

(c) Not to represent or hold out as maximum earnings by the use of such 
expressions as "up to," "as high as" or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent'S 
customers under normal conditions in the due course of business ; and 

(d) That in future advertising where a modifying word or phrase is used In 
direct connection with a specific claim or representation of earnings, such word 
or phrase shall be printed in type equally conspicuous with, as to' form, and at 
least one-fourth the size of the type used in printing such statement or repre
sentation of earnings. (Dec. 27, 1937.) 

01998. Salad Dressing-Quality, Sterilized, Certified, Etc.-The Glidden 
Co., an Ohio corporation, trading and doing business as Durkee 
Famous Foods, 2900 Fifth St., Berkeley, Cali£., vendor-advertiser, was 
engaged in selling a salad dressing designated Durkee's Mayonnaise 
and sometimes referred to as Durkee's Certified Mayonnaise, and 
agrees in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That the method of packing Durkee's Mayonnaise sterilizes the may on· 
nalse, or that Durkee's Certified Mayonnaise is sterilized; 

(b) That the method of packing Durkee's Mayonnaise removes all air froJll 
the jar; 

(c) That Durkee's Mayonnaise is the only mayonnaise packed with the 
Vapor Vaccum seal, unless such statement is limited to the area where such iS 
the fact; 

(d) That only with Durkee's Mayonnaise may one be assured of real fresh 
mayonnaise; 

(e) That Durkee's has developed the Vapor Vacuum Pack; 
(f) That the method of packing Durkee's Mayonnaise now enables one for tbe 

first time to buy mayonnaise, knowing it is fresh; 
(g) That the Vacuum Pack assures the everlasting freshness of mayonnaise: 
(h) That any person endorsing or recommending respondent's product is the 

director of or connected with any Science Institute, unless such organization is a 
bOna fide institute engaged in scientific research. 

It is further agreed that the respondent will cease and desist from 
representing, directly or otherwise, that said product is "Certified" 
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mayonnaise, or that the ingredients thereof are "certified," unless in 
direct connection therewith it is stated that such certification is by an 
-employee of the respondent company. (Jan. 5, 1938.) 

01999. Gasoline and Oil-Tailor Made and Qualities.-Skelly Oil Co., 
a corporation, Kansas City, Mo., vendor-advertiser, was engaged in 
selling gasoline and oil designated Skelly Aromax Gas and Oil, and 
agreed in soliciting the sale of and selling said products in interstate 
~ommerce to cease and desist from representing directly or otherwise: 

(a) That "only" Skelly Tailor 1\Iakes or that "only" Skelly adds virgin gaso-
line to meet weather conditions; 

(b) That Skelly Aromax is Tailor l\Iade for "each community"; 
(c) 'l'hat automobiles using Skelly .A.romax will "start for sure"; 
(d) That .A.romax gas plus K-27 will keep motors clean "from now ou"; 
(e) That Skelly Oil gives 35 percent to 50 percent or any definite percentage 

longer life · 
(f) Tha~ Skelly .A.r·omax gives different or higher mileage per gallon than all 

Other gas, or that Skelly always gives better mileage p~·r gallon than all other 
gas; 

(g) That through the nse of K-21, a cleaner motor Is guaranteed, mileage 
between val-re grinding Is doubled, freedom from carbon deposits or related 
troubles is insured; 

(h) That through the use of K-27 Skelly .A.romax becomes the only gasoline 
Which Will keep the motor clean or free from starting drag. (Jan. 5, 1938.) 

02000. Cosmetics-Qualities.-Marvello Toilet Co., a corporation, 
540~ 'V. Lake St., Chicago, Ill., vendor-advertiser, was engaged in 
~lhng cosmetics designated Marvella Face Cream and Marvella Face 

owder, and agreed in soliciting the sale of and selling said prod
Uct · · 
(}' 8 In Interstate commerce to cease and desist from representing 

lrectly or otherwise : 

C (a) That the skin hecomes roughened and irritated after using l\Iarvello 
ream, because new skin Is forcing the old : 

Q. (b) That Marvella Cream will keep the skin healthy, clear and/or smooth, 
Ur!ng Pregnancy or otherwise · · 
(c) That Marvella Cream ~ill not cause the skin to roughen or peel off 

as long as it remains healthy· 
w ~d) That Marvella Cream 'wm purify the complexion or prevent or remove 

11 
1
:1llkles, Unless limited to helping delay the formation of wrinkles in the super-

eta! skin structures ; 

(e) 'l'hat l\Iarvello Cream is a competent treatment or effective remedy' for, 
or that it wiii remove-

1. Pimples; 
2. Scars; 
3, Moth patches; 
4. Dlackheads; 
5. Blemishes ; 

ne(f) 'l_'hat l\Iarvello produces any specified results by coaxing the formation of 
w skm r · la" ' 0 m any manner other than by inducing desquamation of the outer 
• ers of the skin . 

(g) That this Pl:(>paration preserves the skin. (Jan. 5, 1938.) 
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02001. Medicinal Preparation-Qualities, Guarantee, Etc.-'VilliaDl 
Cooper & Nephews, Inc., a corporation, 1909 Clifton Ave., Chicago, 
Ill., vendor-advertiser, was engaged in selling a preparation desig
nated Pulvex 'Vorm Capsules, and agreed in soliciting the sale o£ 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That respondent's Pulvex Worm Capsules expel tape, round (ascarid), 
and hook worms in one dosing or that all three kinds of worms are expelled 
by one dosing; 

(b) That the percentage of dog ailments due to worms is greater than is 
established by competent statistical data; 

(c) TJ>'it respondent's product or results therefrom are "guaranteed." (Jan. 
6, 1938.) 

02002. Shampoo, Rinse, and Tonic for the Hair-Qualities and Free 
Products.-Guaranteed Products, Inc., a corporation operating under 
the trade name of Swedish Shampoo Laboratories, 27 ,V, 20th St., 
New York, N.Y., vendor-adve1tiser, was engaged in selling prepara
tions designated Blondex Shampoo, Dlondex Golden Rinse, Blonde:s: 
Hair Tonic and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) '!bat Blondex Shampoo or Rinse Is not or does not contain a dye or 
bleach; 

(b) That a shampoo with Blonde:x: will have the same effect as a sun bath; 
(c) That Swedish Shampoo and Rinse lighten hair 2--S-4 shades with one 

appllcation; 
(d) That anything is supplied "free" when in truth and in fact the price 

thereof is included in that of another article which must be purchased before 
qualifying to receive the gift; 

(e) That these products, or any of them, will keep the hair healthy; 
(f) That Blonde:x: Shampoo is a competent treatment or an effective remedY 

for hard andjor brittle hair; 
(g) That Blondex is a combination shampoo nnd rinse, unless clearly ex· 

plalned that reference is made to a shampoo and a separate rinse, sold in the 
same package ; 

(h) That golden hair can be assured all brown blonds by the use of Blonde:x:; 
(i) That Blondex Hair Tonic will-

1. Keep hair free from dandruff; 
2. Keep hair thick ; 
3. Check falling hair; or 
4. Stimulate the growth of new hair ; 

(j) That Blondex will bring out or produce natural color of the hair. (Jan. 
7, 1938.) 

0551. Window Washers-Earnings.-Carter Products Corp., a corpo· 
ration, 954 Front Ave., Cleveland, Ohio, vendor-advertiser, was 
engaged in selling a product designated Window '\Vashers and the 
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respondent in soliciting salespersons or dealers in aid of tl1e sales of 
such merchandise, agreed : 

(a) Not to represent or hold out as a chance or an opportunity any 
amount in excess of what has actually been accomplished by one or more of 
respondent's salespersons or dealers under normal conditions in the due course 
of business ; 

(b) Not to represent or hold out as maximum earnings by the use of such 
?Xpressions as "up to,'' "as high as" or any equivalent expression, any amount 
lU excess of what has actually been accomplished by one or more of respond
ent's salespersons or dealers under normal conditions in the due course of 
business; and 

(c) That in future advertising where a modifying word or phrase is used 
in direct connection with a specific claim or representation of earnings, such 
word or phrase shall be printed in type equally conspicuous with, as to form, 
and at least one-fourth the size of the type used in printing such statement 
or representation of earnings. 

It is understood and agreed that this stipulation is supplemental 
to and in no way changes the terms of Stipulation No. 0551, and upon 
the acceptance and approval of this stipulation by the Commission, 
the terms of both shall be in full force and effect. (Jan. 10, 1938.) 

02003. Cleanser for False Teeth-Q.ualities.-Philli"ps & Benjamin Co., 
r.nc., a corporation, 136 Grand St., ·waterbury, Conn., vendor-adver
tiser, was engaged in selling a preparation recommended for cleaning 
false teeth, designated Stera-Kleen, and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That Stera-Kleen-
1. "Ends" bad taste and odor ; or 
2. Makes your plates "cool;" 

( b l That Stera-Kleen removes the bla<'kest stains, tartar and tarnish or 
~a~ses the blackest stains, film, mucin and tartar to disappear like magic unless 
lt .18 explained that a number of treatments, over a period of time, are re
qmred to bring about such results. (Jan. 10, 1938.) 

. 02004. Stock and Poultry Feed-Qualities, Guarantees, and Testimo· 
~Ials.-Sargent & Co., a corporation, 411 E. Grand Ave., Des :Moines, 
:f owa, vendor-advertiser, was engaged in selling stock and poultry 
. eed, and agreed in soliciting the sale of and selling said products in 
111hterstate commerce to cease and desist from representing directly or 
ot erwise: 

of (a~ That respondent's Mineral Meal gives the "perfect" or complete balance 
nunerals and protein· 

a (b) That respondent's ~Iinerall\Ieal saves more than one-third or any definite 
mount of corn· 

an (c)d That 1 po~nd of respondent's l\lineral Meat Meal will save 10 pounds, or 
y efinite amount of corn· 
(d) T ' 

of hat respondent "guarantees" its Mineral Meat l\Ieal to save 5 bushels 

<l fi
corn per 100 pounds or get hogs ready for market 60 to 90 days, or any 

e nite numb f er o days, earlier; 
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(e) That respondent's Dairy Supplement "guarantees" higher milk production; 
(f) That respondent's Dairy Supplement saves up to 40 percent, or anY 

definite percentage of grain, or doubles milk production, unless limited to its 
use under conditions where protein and vitamins are lacking, or deficient, 1n 
the natural feed; 

(g) That the use of respondent's Dairy Supplement will Increase the dairy
men's milk production or profits 40 percent, or any definite percentage figure: 

(h) That one bag of respondent's Dairy Supplement added to one-half ton of 
home-grown feeds will equal the mllk-producing value of a ton of home-grown 
grain; 

(t) That respondent's Dairy Supplement is "extra rich" in vitamins; 
(J) That respondent's Dairy Supplement contains "all" the vitamins necessary 

to keep cows healthy and up to full milk production; 
( k) That Sargent Laying l\Iash is "vitamin rich" or "super rich in vitamins"; 
(l) That respondent's Laying Mash will increase egg production from 25 to 

50 or 100 percent, or up to any definite percentage; 
( m) That respondent's Laying Mash keeps hens laying all winter; 
( 11·) That results from the use of Sargent Laying l\Iash are immediate, unless 

the flock is being fed on ordinary farm rations; 
(o) That the average Sargent-fed hen will lay 200 eggs a year or more; 
( p) That Sargent's Laying 1\Iash will give twice the production of eggs. 

The respondent further agreed not to publish, or cause to be pub-
lished any testimonial containing any representation contrary to the 
foregoing agreement. This shall not preclude the publication of re
ports of controlled experiments conducted by competent and reputable 
educational institutions, or experimental stations. (Jan. 10, 1938.) 

02005. Poultry Medicine-Qualities and Guaranty.-Truslow Poultry 
Farm, Inc., a corporation trading and doing business as Toxite Lab
oratories, Box 23, Chestertown, Md., vendor-advertiser, was engaged 
in selling a preparation designed to prevent the spread of diseases 
in poultry, designated Toxite, and agreed in soliciting the sale o£ and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That Toxite kills all disease germs; 
(b) That Toxite will stop chick losses or disease; 
(c) That by using Toxite one may raise 95 percent or any other definite per

centage of chicks; 
(d) That by the use of Toxite, fowls, animals, buildings, or premises maY 

be "rid" of insects, mites, germs, diseases, or parasites; 
(e) That Toxite by itself or in conjunction with any method of care wi11 

"prevent" losses from brooder pneumonia, white diarrhea, coccidiosis, round 
or tape worms, llce, mites, ticks, bedbugs, or other pests; 

(f) That Toxlte will stop or eliminate disease; 
(g) That Toxite was developed to insure poultry and livestock against 

disease and sickness; 
(h) That Toxite works like magic; 
( i) That Toxite soaks through manure or litter in a few minutes; 
(j) That Toxite kills all bacteria and parasites with which it comes in 

contact; 
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(k) That Toxite is a remedy or treatment for colds, pox, roup or bronchitis 
unless it is clearly stated that it is only the symptoms of such diseases with 
Which it is efficacious; 

(l) That for the extermination of insects, bugs or mites, Toxite has no 
equal; 

( m) That by the use of Toxite tuberculosis may be exterminated; 
(tt) That Toxlte is a guaranteed product unless in direct connection there

With it is explained that by "guarantee" it is meant that the purchase price 
Paid therefor will be refunded. (Jan. 10, 1938.) 

02006. Plated Silverware, Etc.-Opportunities, Prices, Free Products, and 
lottery Devices.-H. Meinhardt & Co., a corporation, 18 E. Kinzie St., 
Chicago, Ill., vendor-advertiser, was engaged in selling sales stimu
lator cards and plated silverware through agents whom it obtains 
through advertisements, and agreed in soliciting the sale o£ and 
selling said products in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That its sales stimulator plan is new or is different from all other 
Plans; 

(b) That to become its agent assures one of steady income; 
(c) That steady repeat orders require no effort; 
(d) That orders automatically repeat; 
<e) That its sales plan tops all sales records ; 
(f) That its plan is the biggest trade stimulator ever presented; 
(g) That the opportunity of becoming its agent is a lifetime opportunity 

for creating a big profitable Income; 
(h) That the silverware used with its plan has a retail value of $2.75 

or any other value in excess of the retail price for which it is regularly 
llOld; 

( ~) That its agents can average ten orders daily or any other number not 
~hown by reliable records to be the average number of orders received daily 

Y its agents under normal conditions. 
(i) That any product is free, when in fact the price is included in the pur

chase price of other articles sold . 

. The respondent further agreed to cease and desist from dis
tributing to, or representing that it will distribute to, any pur
chaser of its sales stimulator and silverware, cards, tickets, device, 
~~ plan to be used in conducting a lottery for the disposal of said 
81 verware. (Jan. 11, 1938.) 
T 02007. Food Supplement-Qualities, Composition, and :Business Status.
V~ru Matsuoka, an individual trading and doing business as Pro
P Ita Food Laboratory, and :Matsuoka Food Laboratory, 117 N. San 

edro St:, Los Angeles, Calif., was engaged in selling a food supple
:~~t desi.gnated Pro-Vita, and agreed in soliciting the sale of and 
e Ing sa1d product in interstate commerce to cease and desist from 

representing directly or otherwise: 

~:~ ~at Pro-Vita will restore health; 
nervou at Pro-Vita ls of value in the treatment or correction of sex weakness, 

sness sleeple . . of the h ' ssness, general run-down condition, or any other infirmity 
uman body; 
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(c) That Pro-Vita ouilds body cells or tissues or contains substances required 
for the growth of tissues and organs or the repair of cells ; 

(d) That Pro-Vita will banish disease or correct diet deficiency; 
(e) That Pro-Vita is the drugless way to health; 
(f) That Pro-Vita contains all the elements the human l!ody needs; 
(g) That Pro-Vita is a discovery of modern science; 
(h) That Pro-Vita has a high content of vitamins or contains gland essences; 
(i) That Pro-Vita constitutes a method of supplying the body with the food 

elements that are often lacking in the ordinary diet; 
(j) That Pro-Vita furnishes elements which are needed to make new blood; 
(k) That Pro-Vita helps digestion; 
(l) That Pro-Vita goes to the seat of the trouble and corrects lowered 

vitality; 
( m) That Pro-Vita restores the stomach to a healthy, normal, or vigorous 

state; 
(n) That Pro-Vita will cleanse the blood of impurities and body toxins, or 

the tissues of accumulated waste; 
( o) That Pro-Vita assists in banishing aches, pains, dizziness, flatulency, 

headaches, lack of vitality, torpidity of the liver, or the inactivity of the kidneys. 
( p) That Pro-Vita will restore the blood to vitalized, life-giving healthful-

ness; 
( q) That Pro-Vita 'lupplies all the elements which the system needs to build 

up the body to fight tuberculosis. 

It is further agreed that the respondent will cease and desist from 
representing directly or otherwise through the use of a trade name 
containing the word "laboratory" or in any other manner that she 
maintains a laboratory or that Pro-Vita is prepared in a laboratory. 
(Jan. 5, 1938.) 

02008. Mushroom Spawn-Guarantee, Earning·s, Etc.-A. T. Lelles, an 
individual, operating under the trade name of ·washington Mushroom 
Industries, 2019 Second Ave., Seattle, 1Yash., vendor-advertiser, was 
engaged in selling Mushroom Spawn, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a.) That respondent's mushroom spawn is "guaranteed" unless the condi
tions of such "guarantee" are stated in an equally conspicuous manner in direct 
connection therewith ; 

(b) That the average price per pound is any amount unless supported bY 
reliable statistics; 

(c) That inferentially or otherwise by use of the words "We supply mate
rials" or any other words of similar import or meaning that the respondent 
i"Upplies materials without cost unless and until such is a fact. 

The respondent further agreed-
1. Not to make unmodified representations or claims of earnings in e:s:cess 

of the average earnings of persons purchasing spawn from him, achieved under 
normal conditions in the due course of business ; 

2. Not to reprE-sent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more persons 
purchasing spawn from him, under normal conditions in the due course of 
business; 
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3. Not to represent or hold out us maximum earuingil by the use of such 
-expressions as "up to," "as high as" or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more persons 
purchasing spawn from l1im, under normal conditions in the due course of 
business; 

4. That in future advertising where a mollifying word or phrase is used in 
direct connection with a specific claim or representation of earnings such word 
or Pltrase shall be printed In type equally conspicuous with, as to form, and at 
least one-fourth the size of the type used in printing such statement or repre
-sentation of earnings. (Jan. 14, 1938.) 

02000. Medicinal Preparation-Qualities and Safety.-T. Stern, L . 
.Rich, and n. Stern, a copartnership, doing business under the trade 
name of S-X Products Co., 827 Irving Park Blvd., Chicago, Ill., 
vendor-advertiser, was engaged in selling a preparation recommended 
for the restoration of physical and sexual powers to both men and 
Women, designated S-X Tablets, and agreed in soliciting the sale 
0 _£ and selling said products in interstate commerce to cease and de
Sist from representing directly or otherwise; 

(a) That S-X Tablets-
1. Renew the youth of either men or women; 
2. Help restore youthful ability, ambition, and popularity to either men· 

or women; 
3. Wake up the glands of either men or women; or 
4. Enable men or women to enjoy All the pleasures of life; 

(b) That S-X Tablets are sure and/or harmless; 
(c) That S--X Tablets- . 

1. Enable either men or women to hold on to youth; 
2. Offer either men or women the means to live a normal, zestful 

life; 
3. Offer either men or women the means to maintain the sex attraction 

of vigorous, physical health ; 
4. Offer either men or women the means to keep up the pleailant marital 

duties which every human being enjoys and wants; 
5, Protects manhood ; 
6, Protects womanhood ; 
7. Give a new lease on the greatest joys of life; 
8. Have helped many men and women who have felt that they were 

slipping; 
1l. Have made marriages, that seemed destined for the divorce courts, 

happy again ; 
lO. Give a new feeling of vigor and strength to men and women who 

felt their manhood and womanhood was leaving them; 
_11. Stimulate vigor and the ability to perform pleasurable physical 

functions; 
12. Make less likely the prospect of "growing old before your time" ; 
13. Bring glorious power to both young and old; 
14. Have helped many who thought they were down and out; or 

(d l5. Will cure the most stubborn cases of glandular trouble; 
falli ) That S-X Tablets art.> a competent remedy in the treatment of backaches, 
rela~g memory, loss of concentration power, lack of enjoyment in marriage 

ons, sluggishness, nervousness, or fretfulness; 
160451"'-39-voL. 26--91 
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(e) That S-X Tablets are a competent remedy in the treatment of symptoms 
of "Change of Life," loss of pep and vigor, or lack of desire for activity. 
(Jan. 17, 1938.) 

02010. Medicinal Preparations-Qualities and Ailments.-Blackburn 
Products Co., a corporation, Dayton, Ohio, vendor-advertiser, was 
engaged in selling certain medicinal preparations including Sulpherb 
Tablets, Balmwort Tablets, Casca Royal Pills, Su-Thol Tablets, and 
Cadomene Tablets, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre
senting directly or otherwise : 

(a) That Sulpherb Tablets constitute a competent treatment or an etl'ectlve 
remedy for pimples, unless limited to the relief of pimples due to Improper 
elimination, or that such a treatment will induce the "destruction" of pimples, 
or will "eradicate" pimples: 

(li) That Cadomene Tablets form a competent treatment for anemia, unless 
limited to simple or nutritional anemia ; 

(c) That Cadomene Tablets are of value In the treatment of Amenorrhoea, 
unless clearly limited to Amenorrhoea due to simple or nutritional anemia, 
and provided such explanation further states that ln cases not known definitelY 
to be due to such anemia, this treatment might not be of value Rnd a physician 
should be consulted; 

(d) That Cadomene Tablets enrich the blood, tone up the nerves and/or 
strengthen the system generally, unless clearly limited to those cases In whlclt 
such conditions are caust>d by simple or nutritional anemia; 

(e) That Cadomene Tablets are "the most quickly effective" and/or "most 
scit>ntific formula" for anemia, or for any other condition; 

(f) That Cadomene Tablets are a competent treatment for a "run-down 
condition of the general system" or for "loss of flesh," unless limited to those 
cases which are caused by some specified condition for which these tablets 
arc known to be effective ; 

(g) That Blackburn's Casca Royal Pills constitute a competent treatment 
for "habitual constipation," or for "constipation," unless limited to the reJlef 
of constipation; 

(h) That the use of Cadomene Tablets restores debility of the tissues; 
(i) That Cadomene Tablets are of value in the treatment of epilepsy; 
(j) That Sulpht>rb Tablets constitute a competent treatmO?nt for "impure" 

blood, or are the "newest" or "most effective" remedy for any specified condition: 
(k) That Sulpherb Tablets are of any substantial value in the treatment 

of tonsllitls ; 
( l) That Balm wort Tablets constitute a competent treatment for cystitis; 
(tn) That Balmwort Tablets stimulate diseased mucous membrane, or cause 

a normal secretion of mucous: 
(n.) That Balmwort TabletFJ will render the urine acid; 
(o) That the prevaillng cause of nervous troubles is impoverl!'hed blood; 
(p) That CadomPne Tablt>ts are a competent treatment for diseases or 

conditions cam•~>d by an~>mla, unlt>ss clearly limited to specified conditions due 
to or ·aggravated by simple or nutritional anemia, and for which such a 
combination of medicinal agents have bt>en proven et'fecth·e, according to 
reliable scientific opinion; 

( q) Tbat Su-Thol Tablt>ts a•·e a compett>nt treatment for colds ot• neuralgia, 
unless expressly limited to the relief of pain incident to such conditions; 
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(r) That any of respondent's products will get "rid" of pimples or of any 
uther condition; 

(8) That Sulpherb Tablets will keep the blood pure; 
(t) That Sulpherb Tablets-

]. Cleanse the system; 
2. Clear the complexion ; 
3. Keep one well and happy ; or 
4. Keep one free from pimples ; 

(II) That Rulpherb Tablets are a competent treatment for torpid liver, 
blliousness, skin disorders, kidney disorders,· and/or skin· diseases; 

(v) That Blackhurn's Cnsca Ro:ral Pills are effective In the treatment of 
hllousness, ~our stomach, torpid. li:rer, coated tongue, headache, andjor 
lnnguor, unless limited to tl..ie l'elief of such conditions to the extent that they 
are caused or aggravated by constipation; 

( W) That Bll!rnwort Tablets are an effective remedy for
I. "Backache," 
2. "Kidney Irregularities," or 
3. "Bladder distress"; 

(:c) That Balmwort Tablets constitute a competent remedy for
I. Bloodshot eyes ; 
2. Scanty dark urine; 
3. Rheumatic twinges; 
4. Dizziness; 
5. Aching joints; 
6. Swollen ankles ; or 
7. Lack of energy. (Jan. 20, 1938.) 

02011. Vibratherm-Qualities and Guarantee.-The Vitaphore Appli
ancl's, Inc., a corporation, South BenJ, InJ., vendor-advertiser, was 
~:>n~ageJ in selling a device designated Vibratherm, and agreed in 
sohciting the sale of and selling said product in interstate com
lllel'ce to cease antl Jesist from representing direetly or otherwise: 

(a) ']'hat the Vibmtherm produces a tonic effect on the entire nervous 
SJ"!!tenl lmmedia tely · 

fi (b) That a feeiiJ;g of J·elief and well being comes to the patient with the 
r~t ·trentmcnt w·ith the Vibratherrn · 
(c) That the Vlbratherm- ' 

I. Gives almo8t immediate relit>f to sufferers from prostatic disorders; 
or 

2· Removes all congestion and irritation due to prostatic disorders; 
(d) That the Vibratherm-

I. Relie¥es hemorrhoids · 
2

· Causes the absorpti~n of the blood filling the hemorrhoidal pro
trusious. or 

3 • 
, · Completely relieves all swelling and pain due to hemorrhoids; 

(e) l'hat the Vibratherm-

~· Is a competent l't>medy in the treatment of constipation; or 
~. WIU establish normal peristalsis of the rectal muscles and normal 

bowE>I function · 
(f) Th t tl • ' 

d a 1e \ lbratlwrm Is a competent remedy in the trefttment of blad-
Pr Irritation, ete. ; 
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(g) That the Vibratherm is a competent remedy in the treatment of Ium· 
bago, sciatica, backache, leg ache, aching feet, or that it relieves congestion 
about the great nerve trunks; 

(h) That the Vibratberm is a competent remedy in the treatment of fe
male disorders, leucorrhoea, vagiuitls,/cervicitis, inflammation of the ovaries 
and tubes, pelvic congestion, cramps, painful menstruation, etc.; 

( i) That the use of the Vibrathemi will prevent one from growing old prpma
turely; 

(j) That the Vibratherm is practically superseding all otheL' methods of 
treatment in the field of prostatic and rectal disorders; 

(k) That the Vibratherm is "guaranteed" to bring relief; 
(l) That the Vibratherm delivers to the affected areas five distinct healing 

treatments in one instrument; heat, infra-red rays, oscillation, massage, and 
dilation; 

(m) That treatment with the Vibratherm-
1. Will bring complete relief from suffering; 
2. Will restore the prostate gland to normal function; or 
3. Will make aged men feel years younger; 

(n) That the use of the Vibratherm will positively and permanently correct 
a large majority of cases of piles; 

(o) That the Vibratherm-
1. Gives one "pep"; or 
2. Relieves Impotency ; 

(p) That the Vibratherm will enable one to "regain your health". (Jan. 
21, 1938.) 

02012. Hair and Scalp Treatments-Qualities.-G. Claude Shiffer, an 
individual, Shiffer Laboratories, Inc. a corporation, and Charles E. 
Shiffer, an individual, operating under the trade name o£ Shiffer 
System of Hair and Scalp Treatments, 711 Park Building, Cleveland, 
Ohio, vendor-advertiser, was engaged in selling treatments for the 
hair and scalp, and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease and desist £rom representing 
directly or otherwise: 

(a) Tlmt respondents, or either of them, can promise every reader that-
1. "Except In rare cases, such as alopecia arcata, hair can be regrown"; 
2. Respondents can "save your hair," unless expressly limited to condi· 

tions that can be corrected to avoid the excessive falling of hair; 
3. Respondents can en'able the reader to retain the hair he has and adJ 

to its thickness, unless expressly limited to conditions that can bO 
corrected to avoid the excessive falling of hair; 

4. Respondents' treatments will correct the cause of thinning hair, unless 
expressly limited to conditions that can be corrected to avoid the 
excessive falllng of hair; 

5. Shiffer can prevent baldness, unless expressly limited to conditions 
that can be corrected to avoid the excessive falling of h'air; 

6. Treatment by Shiffer will correct his scalp disorder, unless expresslY 
limited to conditions that can be corrected to avoid the excessive 
falling of hair; 

7. Treatment by Shiffer will enable one to have a healthy growth and 
replacement of hair; 

8. Shiffer treatment will norm'alize glandular activity; 
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(b) That the Shiffer Home Treatment wlll "stop"-
1. Baldness, 
2. Falling hair, unless limited to excessive falling hair; or 
3. Dandruff; 

(c) That the scalp chart, when submitted by a prospective l.'ustomer, enable::> 
re~;pondents, or either of them, to analyze the scalp or hair condition of the 
individual as 'accurately as would a personal examination. (Jan. 25, 1938.) 

02013. Wearing Apparel-Price, Free Products, Nature of Manufacture, 
Quality, Composition, Etc.-Mary V. Kent, an individual operating 
under the trade name of The Kingtex Co., 107G Bergen St., Brooklyn, 
X. Y., v-endor-advertiser, was engaged in selling shirts, ties, lingerie 
and other wearing apparel, and agreed in soliciting the sale of and 
selling said products in interstate commerce to cease a.nd desist from 
representing directly or otherwise: 

(a) lleprescntiug thut certain mr•n's ties l'<Olll br :respondf'nt to agents for 10 
CPnt!'! eat·h, retail for 35 cents or anv (ltht>r }.orit:e grt'ater tbnn that at which 
tL • 

ey are regularly sold; 
(b) llepn•sentiug that respouflcnt sells to hPr salespcrsom; or agents bose, 

fihlrtfl, and tit>s at a prit'e of 31;2 cents, unless Paeh of the Items induded is sold 
for that price · 

(c) Hevrese,ntiug that re~pondent's saleRpersoml or llg!'nt>t "lli;;k nothing .. 
When engaging in bnsin<'SI:I relation~ with her; 

(rt) Representing that rcspoudl.'nt furnishes hE>r Halesper,.;ons and agents with 
~·~.lllplete f.:alcs outfit, including samples of shirts, ties, nnderwca r, hose, a.ml 
Ingerle at her own expense and without cost to her salespf'rsons and agents; 

(e) Using the word "fashioned", either by itself or In conjnn<:tion with any 
?ther word or words, as a muue for or to describe a sto<'king, unle~;s said stock· 
lng is ~"<haped in the knitting by the process lmown as "narrowing" or "widen
ing·•, which involves the transfet· of loops or ~titches from onP JWe<Ue to another 
und the dropping or adding of neellles in the lmitting operaticm; 

(f) Using the word "fashioned," t>ither bv itself or in conjunction with any 
other word or words as a name for or t~ llesl'rille a stockin"' only part of 
\Vb" • ' , ' '=' 

l<'h 18 actually shaped in t11e knitting br the IJrocess know,t as "narrowing" or" "d . · • 
WI enmg," which involves the dropiJing or adding of needles In the knitting 

~Peration, unless said word ''fashioned" is qualified ot• limitE-d in such a way as 
0 

apply specifically to the part of the storking thus f'haped; 
(o} llepresenting that any of her garments nre made of motel'ials woven with 

a specified number of threads per inch. nnle>os said specified !lUmber of threads 
~?t~sents the actual count per inch of the fabric one way and not the "total" 

E> count of the fabt·ic per inch each way· 
(h) n . ' 

g epresentmg that the beauty, quality, or tailoring of her shirts rival 
arments imported from allrolld whieh sE>ll for treble the price of respondent's 

garments· 
(i) lle~res t· 1 . 

E . en lllg t l3t cprtain of her hose are mnnufaeturecl from imported 
gyphan lisle 1 • • • fr E • un ess and until the lii"le used m f:aict hose Is actually importE'd 
Olll gypt; 

P (}) _RepreRenting that an:v of her garments are knitted or mad!' from genuine 
ure stlk or silk I . ·' 

ma f ' • un ess nnd until the thrE>ad used in said garments is the threau 
(~-~ actnred from the cocoon of the silkworm; 

silk Rl epresenting that respondent's hose is reinforced with "manufacturpd" 
un ess and u t'l th . coco 11 I e thread nsE>d m said r£>inforcPment hl malle from the 

on of the silkworm; 
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(l) Representlug that certain of respondent's garmeuts are "full, Goverumetlt 
Size"; 

(m) Representing that any of respondent's hose are manufactured with a 
specified numher of "threads" to the Inch, when in truth and in fact such nmu· 
ber Is actually the numher of "strands" of which the thread:'! are composed; 

(n) Representing that any of respondent's hose are 
(1) Snag-proof; 
(2) Run-proof. (Jan. 25, 1938.) 

02014. Medicinal Preparation-Qualities.-Haruki Fujikawa, an in(H· 
vidual operating under the trade name of College Pharmacy, 2631 
King St., Honolulu, Hawaii, vendor-advertiser, was engaged in selling 
a medicinal preparation designated Icho-No-Tomo, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 

(a) That respondent's product Is an effective treatment for stomach-ache, 
heartburn, or Indigestion, unless limited to temporary relief ill cases due to 
gastric hyperacidity; 

(b) That respondent's product will cm·e stomach or bowel ills; 
(c) That respondent's product is a remedy for all kinds of stomach pains; 
(d) That respondent's product will give complete relief or comfort; 
(e) That respondent's product is a complete treatment for excess acid, un.Iess 

limited to hyperacidity of the stomach. (Jan. 31, 1938.) 

02015. Food Supplement-Qualities and Safety.-Therapy, Ltd., a Cali· 
fornia corporation, 333 S. Fair Oak Ave., Pasadena, Calif., vendor· 
advertiser, was engaged in selling a certain supplemental food prod· 
uct designated Theradiet, and agreed in soliciting the sale of and 
selling said pro(luct in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That Theradiet-
1. Enables one to reduce weight without nerves or respiratory or pul· 

monary trouble ; 
2. Enables one to reduce weight, unless limited to nutritional obesity; 
3. Enables one to reduce to the "desired weight," without loss of energy, 

unless limited to nutritional obesity; 
4. Melts out fat ; 
5. Tones up the skin so that It Is firm; 
6. Feeds the nerves or fattens them; 
7. Improves the heart, stomach, kidneys, or skin; 
8. Is a new revolutionary reducing method; 

(b) That one's mineral needs are provided by only a teaspoonful of Theradiet 
three times a day ; 

(c) That ordinary table vegetables do not contain the necessary minerals 
for nutrition; 

(d) That Thera diet, because it Is a natural method, or for any other reason, 
will cure the disease of overweight, tmless limited to nutritional obesity; 

(e) That through Theradiet one may reduce safely, comfortably or pleas· 
antly without a diet; 

(f) That if a person wants to reduce one's hips without taking too much 
flesh from the face one's troubles are at an end; 
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(g) That the scientists of Therapy, Ltd. haYe discovered that any form of 
nutritional obesity cnn be brought back to normal and general health improved; 

(h) That today any man or woman, who wants to get rid of excess flesh, 
can do so in their own home with perfect safety; 

( i) That !'<cientists of Therapy, Ltd. discovered a system of weight reducing 
that calls for any specified loss of weight within any specified time; 

(j) That through Theradiet the whole nervous system Is brought back to 
nor·mal balance so tllat one sleeps better, or is less irritable; 

(k) That by following the diet which accompanies Theradiet one will be able 
to diminish weight and increase pep and energy, unless limited to nutritional 
obesity; . 

(l) That the "average" diet is "generally'' deficient In organic minerals and 
vitamin:;,; 

( m) That to drink a spoonful of Tlterndiet in a glass of fruit juice over a 
lleriod of time will cnuse·pounds to roll off; 

(n) That the Thcradiet way is the safest and most scientific way to be slim; 
(o) That by reducing with Theradiet one does not haYe sagging skin or 

Wl'lnkles. (Jan. 28, 1938.) 

02016. Medicinal 'Preparation-Qualities, Size,. and 'Business Status.
Ross Dyar, an individual trading and doing business as World's 
~Iedicine Co., Post Office Box 291, Indianapolis, Ind., vendor-adver
tiser, was engaged in selling a medicinal preparation designated 
World's Tonic, and agreed in soliciting the sale o£ and selling said 
Product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(r£) That World's Tonic-
1. Is a weight builder or will cause one to gain weight; 
2. Is a vermifuge or is of value in the dispelling of tape worms or other 

parasites; 
3. Acts as a food to the body, or is of value in the treatment of anemia, 

diseases of the liver, kidneys, stomach, bladder, bowels or digestive 
system; 

4. \Vill restore weak people to strength; 
5. Is of value in the treatment of high blood pressure or blood and skin 

troubles; 
6. Is of value in preventing child-bed wetting; 
i. \Viii aid nature in cleaning poisons from the system; 
8. Is a treatment for catarrh or is of value in relieving the symptoms 

of catarrh; 
9. Combats catanh at its souree or will rid the system of catarrh; 

10. Is a remedy for lazy, flabby or otherwise imperf~ct colons; 
11. Can only do good; 
12. Triumphs in obstinate cases; 
13. Brings new, abundant and glorious health, pep and energy when all 

else has failed ; 
14. Has made tens of thousands of people happy ln health; 
15. Will cleanse and inyigorate the system; 
16. Has removed over 10,000 or any other number of monsters or tape 

worms; 
li. Is a discovery; 
18. Is of value in the treatment of rheumatism; 
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19. Is a life saving medicine; 
20. Is the most remarkable medicine of the age ; 
21. Cleans up the system, purifies the blood or relieves congestion; 
22. Helps to put Into the system strengthening elements which we need 

for health; 
23. Will re-invigorate the organs of the body or cause them to function 

properly; 
24. Is of value in the treatment of gall stones or symptoms of gall stones< 
25. Removes the cause of gall stones; 
26. Will furnish iron for the blood ; 
27. Is an entirely different medicine; 
28. Is a new medicine to cure ailments and afflictions; 
29. Invigorates nerves, glands or muscles; 
30. Is the secret of radiant health and beauty; 
31. Is of value in the treatment of appendicitis or the symptoms thereof;: 
32. Is of value in strengthening one's system against catching colds; 
33. Puts pep into one from the first dose; 
34. Helps to restore tone to the entire body; 
35. Is a restorative; 
36. Is a magic restorer ; 
37. Is a medicine for weak people; 
38. Will give one back lost pep and vigor; 
39. Gives almost instant rf'lief; 
40. Is a nerve medicine ; 

(b) That the World's Medicine Company is one of the bigg-est medicilll' com
panies in the world; 

(c) That i1' one wants to gpt well he should get stnrtl.'tl taking World'& 
Tonic; 

(d) That nearly every per,.:on oyer 25 ycnrs of nge needs 'Vorld's Touic; 
(e) That scientists are puzzled over the 8trange powers whieh 'Vorld's Tonic 

appears to possess; 
(f) That at .the first sign of kidney trouble, bladder trouble, sout• stomach. 

}Ja!ns in the baek or abdomC'n, loss of weight, or when tiring easily, World's 
Tonic should be taken ; 

(g) That one may emirh the blood with World's Tonic, an<l that dyspepsia. 
indigestion, loss of appetite, and neuralgia will be done away with; 

(h) That the realization by the people that there Is a new medicine caJled 
World's Tonic will mean fewer doctors' bills and funerals; 

(i) That·the discovery of World's Tonic was the combined efforts of some
of the greatest scientists and doctors of the world; 

(j) That years of research and vast fortunes were spent In deYeloping 
World's Tonic; 

( k) That one may be a he-man by taking World's Tonic; 
(l) That World's Tonic wlll make n person 100 percent vigorous, full of pep 

with a sound stomach and rich, vigor-milking blood. 

It is further agreed that the respondent will cease and desist fl'ol11 
representing, directly or otherwise, that he has in his employ scien
tists or that his scientists have made discoveries. (Jan. 28, 1938.) 

02017. Poultry Feeds and Mashes-Composition, Qualities, Testimonials, 
Etc.-Nutrena l\fills, Inc. (a corporation), 35 Ewing St., Kansas City, 
Kans., vendor-advertiser, was engaged in selling poultry feed and 
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mashes designated by the trade name Nutl·ena, and including Nu
trena Chick Mash Pellets, Nutrena All-Mash Egg Pellets, Nutrena 
Turkey Pellets, and Nutrena Growing Mash Pellets, and agreed in 
soliciting the sale of and selling said products in interstate com
merce to cease and desist from representing directly or otherwise: 

(a) That Nutrena Chick l\Iash Pellets contain the correct balance and blend 
of an vitamins, minerals, and nutritional food; 

(b) That Nutrena pellets "insure" souud bone structure, proper feathering, 
early maturity, or resistance to disease; . 

(c) That Nutrena Chick 1\Iash Pellets constitute the "best" feed that human 
Ingenuity, modern equipment, and years of experience can p1·oduce; 

(d) That Nutrena Chick Mash Pellets are "chemically correct"; 
(e) That Nutrena All-Mash Pellets produce more winter eggs than any other 

feed; 

(f) That eggs are produced at lowe;;t co,;t by the use of Nutrena feeds; 
{g) That the use of Nutrena AU-Mash Egg Pellets will result in more eggs 

ou less feed, under all conditions; 
(h) That Nutrena makes hens shell out eggs to maximum capacity the year 

round; 

( i) That Nutreun All-Mash Egg Pellets have un unequalled record of per
formance; 

(j) That the Nutrena All-Mash Egg Pellet wny of feeding is the only abso-
lutely correct way to feed ; 

(k) That Nutreua feeds are the safest to use or the standard of purity 1 
( l) That Nutreua feeds prevent waste; 
( m) That Nutrena feeds save 10 to 20 pounds per hundred, unless such state

lllent Is tsupported by competent, reliable tests, :md the statement clearly explains 
the feet] with which comparison Is made; 

(n) That this feed achieves specified results at less cost than "any other 
:teed;" 

(o) That respondent can assure growth of chickens to the weight of 3 pounds 
in 9 weeks· 

(p) Tha~ Nutreun feeds will solve all feed problems of poultry raisers; 
( Q) That a ration which includes 1\utrena feeus is the best that can be pro

duced on the farm ; 
(r) That Nutrena feeds contain just what it takes to maintain health, vitality, 

and to make eggs at less cost; 
(s) That Nutrena fed hens are, in every case, healthy; 
( t) That Nutrena all-mash egg pellets Is the safe, sure, and/or natural method 

of feet.Jin.-. . 

. ( U) Th;t Nuu·ena feeds are more sanitary or are more easily digested, unless 
~!early and specifically explained as to the exact feed with which comparison is 
ntendeci· 

( V) Tltat Nutrena is "the'' biologically nutritious chick mash; 
( W) That Nutrena feed raises more and better chicks on less feed at less 

e>;:peuse, unless such statement clearly and specifically names the feed with which 
COtnpared; 

(:v) That Nutrena chick mash contains an excess of life-giving vitamins; 
( Y) That Nutrena is the first to offer a biologically tested feoo; 

k (z) That Nutrena Turkey Pellets are the simplest, safest, andjor easiest 
nown feeding method ; 
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(aa) That poultrymen are of the opinion that Nutrena Chick 1\fash Pellets are
more sanitary, dependablE>, and nutritive than any other feed; 

( bb) Tt·11t no other feed contains the growth producing vitamins and min
erals; 

(cc) That chicks are safer when fed Nutrena; 
(dd) That Nutrena feeds are the first in history that have been proveu bY 

laboratory tests and practical use; 
( ee) That Nutrena Chick l\Iash i~ the mo~>t economicnl feed to use; 
(ff) That no other fePrl Pquals Nutrena in feeding chicks during the first 8 

weeks; 
(gg) That Nutrena TurkPy Starting Pellets have been proven to contain 

vitamins .A, B, D, and/or G in excess of the amounts necessary to meet thEt 
nutritional requirements of turkeys; 

(hh) That feeding Nutrena Turkey Starting Pellets removes the last feeding 
doubt in the minds of turkey raisers and/or assures the success of such efforts; 

( ii) That Nutrena Growing l\lash Pellrts puts more size, builds more hone, 
muscle, blood, a.nd feathers and/or brings pullets Into laying earlier. 

The respondent further agreed to cease and (1esist from making 
any claim or statem£>nt. in the nature of a comparison unless the bnsis 
of the. comparison is clearly staterl. 

The. -respomlent inrth!:'r agrt>ed not to publish or cause to be pub
lished any testimonial containing any representation contrary to the 
for!:'going agr!:'ement, unless such stat£>ment has b!:'en accuratelY and 
thoronghly verified and an explanation is inrluded to the dfect that 
similar results cannot be £>xpected by ev!:'ry user. (Jan. 28, 1938.) 

02018. Medicinal Preparation-Safety, Guarantee, and Qualities.-Pyno
sol Laboratories, Inr., a corporation, 105 ,V, Madison St., Chica~o, 
III., vendor-advertis!:'r, was engaged in selling a medicinal preparation 
designated Re-Du, and agr£>etl in soliciting the sale of an1l selling 
said product in interstate commerce to cease and d£>sist from repre
senting directly or othl'rwise: 

(a) That Re-Du-
1. Is a safe, harmless method of reducing; or 
2. Will make one look and/or feel 20 years younger; 

(b) That Re-Du will "mold" or "help mold" your figure; 
(c) That satisfactory results are guaranteed In 30 days, or at all; 
(It) That Re-Du Is the only one safe tmd sure wo,y to develop the graceful 

figure which fashion dictates; 
(e) That Re-Du will help you to regain a more symmetrical figure; 
(f) That Re-Du will help attain that shapPliness of a well-formed body; 
(g) That Re-Du-

1. Is the very best preparation on the market today; or 
2. Slenderizes scientifically, safely and without any ill after en'ects; 

(h) That 1t is Impossible for Re-Du to disturb the digestive processes; 
( i) '!'hat a person takln~r Re-Du wm actually "see your fat disappear in a 

natural manner" ; 
(J) That Re-Du wlll reduce a fat or obese person without dieting, discomfort, 

starvation, strenuous exercises. painful massaging, rolling on the floor, using 
rolling devices, fmpa,frment of health, etc. (Jan. 31, 1938.) 
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02019. Watches and Diamond Rings-Source or Origin.-Loftis Jew
P~ry Co., a corporation, 34 N. State St., Chicago, Ill., vendor-adver
!Iser, was engaged in selling watches and diamond rings and agreed 
In soliciting the sale of and selling said products in interstate com
merce to cease and desist from representing directly or otherwise : 

(a) That they are now selling the "Howard Watch;" 
(b) That they import their diamonds directly from the mines of South 

Africa. (Jan. 31, 1938.) 

02020. Girdles and Brassieres-Qualities, Safety, Nature, Imported, and 
Special Offers.-Corset & Brassiere Trade Centre, Inc., a corporation, 
255.Fifth Ave., New York, N.Y., vendor-advertiser, was engaged in 
~elhng elastic and l"ubber girdles and brassieres, and agreed in solicit
Ing the sale of and selling said products in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) Representing that respondent's rubber or elastic girdles and brassieres 
1. Will reduce the size of one's hips, waist or diaphragm; 
2. Make fat disappear from the human body; 
3. Provide a safe, sure or quick way of reducing; 
4. Enable one to reduce without resorting to exercise or dieting; 

(b) Designating its rubber or elastic brassieres as "reducing brassieres;" 
(c) Representing that the materials used in its garments are "French Im

~orted," unless and until said garments are manufactured from material actually 
lin ported from France; 

(d) Representing that certain garments are offered at a specially reduced 
frlce for a limited number of days, and are sold only one to a customer, when 
n truth and in fact the price of the garments so offered is the regular price 

or Said garments, and there Is no limitation as to time of purchase or the 
~Umber of garments a customer may purchase at the price advertised. (Jan. 

1, 1938.) 

02021. Coffee-Competitive Products and Qualities.-Steele-Wedeles 
Co.~ a corporation, Dearborn Street Bridge, Chicago, Ill., vendor
a.dvertiser, was engaged in selling Savoy Coffee packed in vacuum 
~In~, and agreed in soliciting the sale o£ and selling said products 
In Interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That n pound of Savoy Coffee wlll make one and one-halt tjmes as many 
cups of coffee as a pound of ordinary coffee; ' 
))(! ( b l That coffee paeked in containers other than vacuum tins will lose 65 

11 rcent of its tla>or within nine days, or any other definite percentage of its 
avor Within nny specified time. (Jan. 81, 1938.) 

Co02022. Medicinal Preparation-Qualities and Ailments.-Lewis-Howe 
., . a corporation, 4th and Spruce Sts., St. Louis, Mo., vendor-ad

;;rtiser, was engaged in selling a medicinal preparation designated 
R 1'ablets, and agreed in soliciting the sale of and selling said 
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product in interstate commerce to cease and desist from representing 
directly or otherwise : 

(a) That respondent's product Is a "corrective" or that it will "rid" the user 
of any ailment or from using any otheL' representations that indicate permanent 
results may be expected ; 

(b) That colds are caused by sluggish bowels; 
(c) That respondents' product will he of benefit in cases of chronic constipa· 

tion, unless limited to temporary relief; 
(d) That respondent's product is substantially different from other laxatives. 

(Feb. 1, 1938.) 

02023. Wall Cleaner and Brushes-Qualities, Nature, Trade Name, 
Guarantee, Limited Offer, Free Product, and Earnings.-The Kristee 
Manufacturing Co., a corporation, Akron, Ohio, vendor-advertiser, 
was engaged in selling products designated Wall Cleaner, Chemo
V ac Brush and Electric Brush, and agreed in soliciting the sale of 
and selling said products in interstate commerce to cease and desist 
from representing directly or otherwise : 

(a) That the Chemo-Vac brush cleans clothes like "magi.::"; 
(b) That the product is a "dry cleaning" clothes brush unless qualified to 

indicate that it Is not a dry cleaning brush as the term dry cleaning is generallY 
understood ; 

(c) Inferentially or otherwise by use of the word "Vac" as a part of the 
trade name for the Chemo-Vac brush ot· in any other manner that the product 
is a vacuum brush or that it has a vacuum effect; 

(d) That the Chemo-Vac brush has a unique vacuum feature; 
(e) That the Chemo-Vac brush "banishes old style clothes brushes forever"; 
(f) That there has never been anything to approach the Chemo-Vac in ef· 

flclency, ease of use or economy; 
(g) That the Chemo-Vac brush is "one hundred times" more effective than 

the whisk broom; 
(h) That respondent gua1·antees profits to its agents; 
( i) That any offer is limited or for any period of time unless a definite time 

limit is set and all offers to purchase under the tPrms of the offer received 
after the expiration date thereof are refused; 

(J) That any article is "free" unless given without the payment of moneY 
or the rendering of a service or when the price thereof Is included in the 
purchase price of other articles; 

(k) That the "Electric" brush "raises no dust"; 
(l) That the "Electric" brush makes bristle brushes and whi~k broou1s 

obsolete; 
(m) That the "Electric" brush resembles a vacuum cleaner or that the results 

gained by its use are achieved in the same manner as results are achieved bY 
using a vacuum cleaner ; 

(n) That by use of the Wall Cleaner wall paper will last longer unless 
limited to deferring the replacement of wall paper; 

(o) That by use of the Wall Cleaner wall paper will be kept free of dust, 
smoke or disease germs. 

Respondent further agreed : 
1. Not to make unmodified rep1·esentations or claims of earnings ln excess 

of the average earnings of respondent's active full-tlme sales persons or dealers 
achieved under normal conditions in the due com·se of business; 
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2. Not to represent or bold out as a cl..lance or an opportunity any amount 
In excess of what has actually been accomplished by one or more of respond
ent's sales persons or dealers under normal conditions in the due course of 
business; 

3. Not to represent or bold out as maximum earnings by the use of such 
expression!;! as "up to," "as high as" or any equivalent expression, any amount 
lu excess of what has actually been accomplished by one or more of respond
ent's sales persons or dealers under normal conditions in the due course of 
business; and 
. 4. That in future advertising where a modifying word or phrase is used 
In direct connection with a specific claim or representation of earnings, such 
"·oru or phrase shall be printed in type equally conspicuous with, as to form, 
and at least one-fourth the size of the type used in printing such statement 
or representation of earnings. (Feb. 3, 1938.) 

0202!. Medicinal Preparation-Qualities and Trade Name.-Delettrez, 
Inc., a corporation, 21-09 Borden Ave., Long Island City, N. Y., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Delettrez Eyelash Grower, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise : 

(a) 1'hat reRpomlent's product will make the lashes loug or restore their 
color; 

(b) That this prepamtlon will cbec·k a tE'n<leucy to thinning lashes and 
l>rows, unless expressly limited to those c1>ntlitions wh~:>rein such a preparation 
1
R recognizt>d ns a competent treatment. 

. ~espondent further agreed in soliciting the sale of said commodity 
~~ lnterstate commerce, to cease and desist from using the word 
grower" as any part of the trade name to designate said product, or 
~roi? making any other representation which would in any manner 
lndlcate that this product will be of value in inducing the growth of 
eyelashes. (Feb. 3, 1938.) 

02025. Skin Treatments-Qualities, Etc.-Pauline Palmer, Inc., a cor
~oration, 1014 Armour Boulevard, Kansas City, Mo., vendor-adver
~ser, was engaged in selling a treatment for wrinkles, crows feet, 

ouble chin, age marks, etc., designated the Palmer Method, and 
agreed in soliciting the sale of and selling said product in inter
state commerce to cease and desist from representing directly or 
otherwise: 

(a) That the Palmer System of Trentment-
1. Makes old faces young ; 
2. Makes men look 10 to 15 years younger; 
3, I\:eeps wrinkles away; 
4. Erases age lines, unless qualified to exclude cases in whic·h such re-

sults cannot be reasonably expected; 
5. Lifts sagging muscles; 
6. Fills up hollows ; 
7. Is nature's way of ''face lifting"; 
8. Banishes wrinkles, scrawny neck, "crow's feet", double chin, and 

other marks of age; or 
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9. Causes wrinkles and age lines to vanish without drug;;, cosmetics, 
beauty parlor aids, or facial surgery; 

(b) That the Pauline Palmer System of Facial Exercises is designl'd not 
only to correct, but to prevent sagging cheek muscles, lines at the corner of 
eyes, lines under eyes, hollow cheeks, double chin, crepy neck, drooping mouth, 
hollow or sunken eyes, lines in fl"Ont and buck of ears, bad complexion, lines on 
foreheau, frowning lines, fat face, sad expression, withered and wrinkled neck. 
(•yelides drooping and line(), lines from nose to mouth, wrinkles anywhere on 
face and neck on both men and women ; 

(c) That, by Inference or otherwise, the Pauline Palmer System of Facial 
Exercises was connected directly or indirectly with Ninon de L'Encles, "th8 
woman who never grew old" ; 

(d) That the Pauline Palmer System of Facial Exercises will: 

1. Make a man's appearance half his age; 
2. Make sunl,en cheeks, at 50, full and round at 72; 
3. Make a drooping mouth, at 50, as firm and muscular as when 25 

at the age of 72; 
4. Make the throat muscles regain their former strength and roundness; 
5. J\Iake folus of loose skin disappear, unless qualified to exclude cases 

In which such results cannot be reasonably expected; or 
6. J\l"ake deep lines, crossing and recrossing the back of the neck, dis

appear, unless qualified to exclude case~ in which such results cannot 
be reasonably expected; 

(e) That the Pauline Palmer System of Facial Exercises: 
1. Make wrinkles disappear; 
2. Make sunken cheeks fill out; 
3. Add more sparkle to the eyes; 
4. Make the complexion Incomparable; 
5. 1\fake double chins vanish; 
6. Make faces more plump; 
7. Make age lines disappear; or 
8. Remodels the face. (Feb. 4, 1938.) 

02026. Medicinal :Preparation-Qualities and Composition.-Brewer & 
Co., Inc., a corporation, 12 East Worcester, Mass., vendor-advertiser, 
was engaged in selling a medicinal preparation designated Sun Glow 
Tablets, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That Brewer's Sun Glow Tablets-

1. Have just the combination one needs to build strength and prevent 
colds; 

2. Shorten the duration of a cold; 
8. Lessen the severity of a cold ; 
4. Are most effective In helping to check colds ; 
5. Alone will give the results one needs; 
6. Banish tired, rundown feeling or give one a new lease on life; 
7. Contain exactly what one needs to build up his body strength and 

energy; 
8. Will enable one to avoid colds and illness; 
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(b) That each of Brewer's Sun Glow Tablets has the same amount of 
Vitamin A and Vitamin D as a "big spoonful" of Cod Liver Oil ; 

(c) That Brewer's Sun Glow Tablets will restore one's old "zip" and "pep" 
.and eliminate that worn-out feeling. (Feb. 8, 1938.) 

020'27. Medicinal Preparation-Qualities.-The Histeen Corp., a cor
poration, 415 vV. Pershing Road, Chicago, Ill., ~endor-advertiser, 
Was engaged in selling a medicinal preparation designated Histeen, 
a11d agreed in soliciting the sale of and selling said product in inter
state commerce to cease and llesist from representing directly or 
-otherwise: 

(a) 'l'hat His teen is a revolutionary product; 
(b) That Histeen will give revolutionary new relief, or relief in a radically 

(\ifl'erent way to hay fever sufferers ; 
(c) That Histeen works on the poi~ons in the blood; 
(d) That Histeen will keep every trace of hay fever suffering cleared away 

for the whole season; 
(e) That Histeen gives lasting relief; 
(f) That His teen is a direct relief; 
(g) That Histeen works like magic; 
(k) That Hay Fever sufferers who know about Histeen do not have a 

••tough time" ; 
( i) That Histeen is turning ideas about hay fever relief upside down; 
(f) That Histeen is a new kind of hay fever relief; 
(k) That Hlsteen is the fastest acting cold remedy; 
(l) That Histeen will relieve "other miseries" unless in direct connection 

therewith such statement is qualified to show the therapeutic limitation of the 
Product. (Feb. 10, 1938.) ' 

02028. Beverage-Qualities, Indorsements, and Trade or Corporate 
liame.-American Mate Import Corp., a corporation, 685 Broadway, 
New York, N. Y., vendor-advertiser, was engaged in selling a variety 
-of Y erba Mare, a South American Tea _designated Mate Del Morro, 
and agreed in soliciting the sale of and selling said product in inter
state commerce to cease and dPsist from representing directly or 
()thPrwise: 

(a) That the use of :\late Del l\lorro will cause one to regain health antl 
l!trength. 

(b) Mate Del Morro is a "health-restorer," or that it Is "health-sustaining" 
or "health inducing"; 

(c) That Mate Dt>l Morro has nourishing food value; 
(d) That Mate Del Morro aids in fighting infection, strengthening and bene

fiting the digestive organs, heart, nerves, and brain; 
(e) That Mate Del Morro has no effect on the nervous system and can be 

taken before retiring without fear of insomnia; 
(f) That Mate Del Morro constitutes a competent treatment or an effective 

remedy for 

(1) Arthritis 
(2) Rheumatism 
(3) Kidney disease 
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(g) That doctors recommend it to convalescents, unless such representation 
Is qualified to indicate the locality in which It is so recommended by a substan· 
tial number of doctors; 

(h) That Mate Del 1\Iorro will "banish'' fatigue and depression; 
(i) That Mate Del 1\Iorro has helped thousands who wC>re run down; 
(j) That the President of the United States or any government official 

indorses the use of Mate; 
(k) That the use of Mate Del Morro will <'au~e one to gain beauty, charm 

or otherwise: 
Respondent further agreed to cease and desist from using the word 

"Import" as a part of its corporate or trade name and from otherwise 
representing that the aforesaid product is imported by respondent, 
unless and until the product is actually imported by the respondent. 
(Feb. 10, 1938.) 

02029. Medicinal Preparation-Qualities.-John Hilgers, an indi
vidual doing business under the trade name of J. Hilgers & Co., 
Dept. 153, Binghamton, N. Y., vendor-advertiser, was engaged in 
selling a preparation designated Rex Hunters Condition Powders, 
and agreed in solicting the sale of and selling said product in inter
state commerce to cease and desist from reprt>senting directly or 
otherwise: 

(a) That respondPnt's product pt·oviclPs all the natural blood correctives that 
dogs of all bret>ds need for their systems; 

(b) That re~pondPnt's product Is one that will end, as used in a sense of 
finality, all conditions that cause scratching, loose coat, nervousness, listless· 
ness, poor appetite, eczema, and a host of other ailment~'~; or that its u~e will 
make the dog healthy, unlt>ss limited to results expPCted from the adminlstra· 
tlon of <'onditlon powders: · 

(c) That respondPnt's product will "cleanse" the blood of dogs, "corre<'t" 
intPrnal <'ongestions of their livers or kidneys, "restore" henlth, or thnt it Is 11 

remedy for Pczema or gont, unles!;l limited to Its effect as a tonic and recon· 
stru<'tive, which may relieve the symptoms of such conditions; 

(d) That respondent's product will benefit all the vital organs of the dog's 
body, unless limited to its general benefits as a blood tonic and reconstructive 
to Improve the dog's general well-being. (Feb. 11, 1938.) 

020:30. Gasoline-Qualities.-Yale Oil Corp., a corporation, 800 First 
Ave. North, Billings, 1\Iont., Yendor-advertiser, was engaged in sell
ing Litt>ning Gasoline, and agreed in soliciting the sale of and selling 
said product in intt>rstate commerce to cease and desist from repre
senting directly or otherwise: 

(a) That kerosene type, kProseniRh ends, or valueless ends of kerosene are 
completPly refinPd ont of LitPning gasoline: 

(b) That with I,itening gasoline one gets 5 to lOo/o more gas per gallon; 
(c) That every drop of Litenlng gasoline goes Into the production of power: 
(d) That with Lltenlng gasoline you get more gallons of nseful power than 

shows on the fuel pump indicator; 
(e) That LltPnlng gaf:ollne gives 5 to lOo/o more true explosive elements; 
(f) That £>'\"ery drop of Litening gasoline vaporizes perfectly. (Feb. 7, l!l38.) 
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02031. Medicinal Preparation-Qualities and Composition.~Paul 
Tomko, nn individual doing business under the trade name of Garlic 
Tablet Co., 110 ,V, 40th St., New York, N. Y., vendor-advertiser, 
;"as engaged in selling a medicinal preparation designated Garlic 
!ablets, and agreed in soliciting the sale of and selling said product 
In interstate commerce to cease and desist from representing directly 
or otherwise : 

( n) That respondent's product is an effectiye remedy or will relieve: 
High blood pr·esf'ure, 
Indigestion, 
Fin tulence, 
Colic, 
Bronchitis, 
Intestinal disorders; 

(b) That re,..pondent's prod net is fortifit>d with the e>'f<l'lltial hody building 
llJineraJs. 

(c) TI;at rf'l'pondent's product will rPduce high blood pres~nre. (Feb. 7, 
1938.) 

. 02032. Cleansing Preparation-Guarantee and Qualities.-G. L. ·wiggns, an individual operating under the trade name of The Lifol 
. o., 213 So. Boston St., Tulsa, Okla., vendor-advertiser, was engaged 
ln Sl:'lling a cleansing preparation designated Wiggins SOS, and 
agrel:'d in soliciting the sale of and selling said product in interstate 
c~mmerce to cease and desist from representing directly or other
Wise: 

(a) That Wiggins SOS is "guurout<•ed" to a<"hieye any particular results; 
(h) That Wiggins SOS-

1. wm rid the scalp of dnndrnff; 
2. CauseR dandruff to vanish; 
3. Liquefies dandruff instantly ; 
4. Will cause dandruff to go; 
5. Frees t11e scalp of dandruff 

or ' 
any other statement which infPrs thnt this product is a compPteut treatment 

~r 1111 effecti"l'"e remedy for dandruff, or any claim beyond the removal of the 
and ruff. 

(c) That this pt•oduct will stop itching of the scalp; 
(d) That dandrut'l' will cuuse damage which in turn may cause baldness; 
ie) That any results achieved by the use of this preporotlon are "ma~ical''; 

n f) That every progressive borber, benutician, and/or druggist will recom
lend Wiggins SOS. 

b (g) That evt>ryou~ who keeps l1is scalp free ft•om dandruff will have healthy, 
eautiful hair. (Feb. 11, 1D38.) 

J 0~033. Men's Clothing-Free Product, Composition, and Trade Names.
ad · ~umming-Brown Co., Inc., a corporation, Rome, Ga., vendor

verhser, was engaged in sel1ing men's clothing, and agreed in 

Hl0451"'-39-voL. 2fl--!l2 
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soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 

(a) That any article Is given "free" ·when in truth and In fact. the offer 
thereof is conditioned upon the pet·formance of uny service for the advertiser; 

(b) Th;at any of the suits sold by respondent are "Wool," "All Wool," 
"\Voolen," "Melton," or "\Vorsted," unless the cloth from which they are made 
is composed entirely of woolen threads; 

(c) By the use of such trade names as "Hi~hland Twist," "Aberdeen \Voolen," 
••Glasgow \Vorsted," or "Dundee Overcoating," that certain materials 1He of 
Scotch origin unless they are in fact imported from Scotland. (Feb. 11, 1938.) 

02034. Lettering-Composition.-Barth Fusco, an individual, trading 
as Metropolitan Window Letter Co., 1699 Lexington Ave., New York, 
N. Y., vendor-advertiser, was engaged in ·window Sign Lettering, 
and agreed in soliciting the sale of and selling said product in inter· 
state commerce to cease and desist from representing directly or other· 
wise: 

(Q) From the use in his advertisements and Rdvertlsing matter of the words 
"Gold" or "Silver" either alone or In conjunction with any other word or wordS 
or in any way so as to Import or imply or which may ha\·e a capacity or tend· 
€ncy to confuse, mislead, or deeeive purchasers into the belief that said prod· 
ucts are made or composed of gold in whole or in part or are made or com· 
posed of silver in whole or In part when such is not the fact, and from making 
any other claims or assertions of like import. Nothing herein, however, shall 
prevent the use of the words "gold" or "silver" to indicate the color of the 
respondent's products where such use Is not In violation of this agreement as 
aforesaid. (Feb. 11, 1938.) 

02035. Electrical Devices-Qualities, Tested or Approved, Earnings, 
Etc.-Trindl Products, Ltd., a corporation, 2227 Calumet Ave., Chi
cago, Ill., vendor-advertiser, was engaged in selling two electricr.l 
devices designated Trindl Arc 'Velder and Trindl Converter, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That the Trindl Welder produces enough heat to cause metals to run 
like water; 

(b) That this device mends broken parts so that they are stronger than theY 
were before, or that such welds are stronger than the metal itself, or that 
such welds will never break. 

{c) That the Trlndl Welder will do almost any job that welders costing 
$150.00 or more will do, or that It will ~eld at all, unless such claim iS 
limited to the welding of light materials to the extent established by competent. 
reliable, scientific evidence; 

(d) That the Trindl Arc Welder works otr any ordinary light socket, unlesR 
it is clearly and distinctly explained that a converter is also required tor 
such attachment; 

(e) That the Trindl Arc Welder has been tested or approved by the Auto· 
motive Test Laboratories of America, or that the device has been tested or 
approved by anyone unless it has in fact been so tested and approved by an 
accredited, reputable laboratory; 
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(f) '!'hat the Trlndl Convet·ter makes the welder a full professional size; 
or any other terminology stating or Implying that It increasef! the capacity 
of the welder, or enables it to weld larger, heavier materials; 

(g) That there are no devices sold iu competition with respondent'& products. 

Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed: 

(h) Not to make unmodified representations or claims of earnings in excess 
ot the average earnings of respondent's active full-time sale);persons or dealers 
achieved under normal conditions in the due course of business; 

(i) Not to represent or bold out as a chance or an opportunity any amount 
In excess of what has actually been accomplished by one or more of respondent's 
salespersons or dealers under normal conditions in the due course of business; 

(}) Not to represent or hold out as maximum earnings by the use of such 
expressions as "up to," ''as high as," or any equivalent expression, any amount 
In excess of what has actually been accompl!shed by one or more of respond
:nt's salespersons or dealers under normal conditions in the due course of 

Usiness. (Feb. 15, 1938.) 

02036. Cereal Concentrate-Qualities and Composition.-Vitab Prod
ucts, Inc., a corporation, 1259 Sixty-fifth St., Oakland, Calif., vendor
~~vertiser, was engaged in selling a cereal concentrate designated 
lt~b Cereal Concentrate, and agreed in soliciting the sale of and 

selhng said product in interstate commerce to cease and desist from 
reprel:>enting directly or otherwise: 

(a) That Vltab vitamin B "creates" appetite; 
b (b) That the mineral salts in the ingredients of Vltab are essential to 
one and teeth structure during child growth; 

t (o) That respondent's product contains calcium which is n~eded for strong 
eeth and sturdy bones ; 

th (d) T?at vitamin B is not widely distributed in natural foodstuffs, and 
d at \Vhtch is ordinarily considered as well-balanced diet is In all probability, 
eficlent In vitamin B ; 

a (e) That the amount of vitamin B in fruits and ,vegetables is very minute, 
B nd the increasing consumption of these foods does not increase the ,·ita min 

intake. (Feb. 15, 1938.) 

C 02037. Shampoo-Qualities, Ailments, and Guarantee.-F. W. Fitch 
o., a corporation, Fifteenth and 'Valnut St., Des Moines, Iowa, 

;~ndor-advertiser, was engaged in selling a shampoo designated 
;tch's Dandruff Remover Shampoo, and agreed in soliciting the 

~a ~ of and selling said product in interstate commerce to cease and 
eslst from representing directly or otherwise: 

(~) That dandruff clogs the "pores"; 
In ( ) That "dandruff" fills the hair follicles, unless explained that when used 
tak connection with such claims, "dandruff'' d'enotes such exfoliation as may 

( e Place Within the follicle wall between the foll!cle wall and the hair root; 
UnJ c) That the hair "follicles" will become clogged or that the hair will die 

(~ss the skin Is kept free from dandruff and foreign matter; 
) That respondent's product will prevent clogging of the hair "folllcles"; 
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(e) That beautiful or healthy hair is "assured" by use of respondent's 
product or that it "wlll" keep the hair l1ea1thy; 

(f) That any number or percentage of cases of baldness Is due to any condl· 
tion or circumstance; 

(g) That dandruff, dirt, or foreign matter stifles the hair "follicles"; 
(h) That baldness c11n be avoided if the scalp Is kept frPe from dandruff, 

dirt, or foreign matter, unless limited to such types of baldness as may be 
caused by dandruff, dirt, or foreign matter; 

( i) That the product will "end" dandruff or that dandruff will "end" the 
hair, or that the product will "rid" the hair or scalp of dandruff; 

(j) That dandruff Is a cause of baldness; 
(k) That skin blemishes or skin eruptions are traceable to dandruff; 
(l) That the scalp is made up of "pores"; 
(m) That ordinary soap shampoos cannot dissolve dandruff or that tbeY 

leave a curd deposit or that by their use scalp accumulations are increu<;ed; 
(n) That dry or "itching" scalp or falling hair Is due to dandruff; 
(o) That the product wlll gl\·e vitality to llfeless hair; 
(p) That the product will prevent falling hair or baldness, unless llmiteu to 

excessive falling of hair and such types of baldness as may be caused bY 
dandruff, dirt, or foreign matter; 

( q) That Lloyd's of London back Fitch's guarantee to remoYe dandruff with 
the first application. (Feb. 16, 1938.) 

02038. Office Equipment-Guarantee, Size, Earnings, Etc.-The Pruitt 
Corp., a corporation, 172 N. LaSalle St., Chicago, Ill., vendor· 
advertiser, was engaged in selling office equipment and a booklet en· 
titled "Office Valuation Equipment llook", and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That any article is "guaranteed" unless the complete terms thereof are 
~<tated in direct connection therewith in an equally conspicuous manner; 

(b) That respondent is the largest dPuler in rebuilt office machines and snP· 
plies in the world, or the largest firm of its kind In this country ; 

(c) That rpspondPnt's tlgents do "no selling," or that there is "nothing to 
!<ell," or that respondent desires that its agents "hny only"; 

(d) That respondent advances or furnishes the money for buyiug or in anY 
other manner, representing or implying that respondent's agents are furnislled 
with money to purc·hase the articles, and without stating in direct connection 
therewith in an equally conspicuous manner that the respondent makes direct 
payment. to the owner for the purchased articles; 

(e) That the respondent does not want to sell its agents anything; 
(f) That the respondent's agent take or assume no risk. 

The respondent further agreed: 

1. Not to make unmodified representations or claims of earnings In excess 
of the average earnings of respondent's active full-time agents achieved under 
normal conditions in the due course of business; 

2. Not to represent or hold out as a chance or an opportunity any amount in 
excess of what has actually been accomplished by one or more of respondent's 
agPnts under Jll)rmal conditions In thP due course of business; 

3. Not to rPpre!'ent or hold out a;: maximum earning~ by thP nl"e of :<neb 
expre~slon as "up to," "as high a;:," ot• any equivalent expreF>sion, any amount 



STIPULATIO)l"S 1425 

in excess of what has actually been accompli=<hed by oue or more of respondent's 
ugents nuder normal conditions In the due course of business; and 

4. That in future advertising where a modifying wotd or phrase is used in 
direct connection with a specific claim or retn·esentation of earuings, such word 
or Phrase shall be printed in type equally ron ... picuous with, as to form, and at 
least one-fourth the size of the type used in printing such statement or repre
SPntation of earnings. (Feb. 16, 1938.) 

02039. Roofing Materials-Qualities, Etc.-\Vm. Cameron & Co., a 
corporation, \Vaco, Tex., vendor-adwrtiser, was engaged in selling 
roofing materials designated Flintkote and Richardson Roofing, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Flintkote and Richardson roofing materials make a roof that 
lasts four times as long as an ordinary roof; 

(b) That Flintkote anrl Richardson roofing materials makE' a roof that lasts 
a lifetime ; 

(c) That a roof made with ~'lintkote and Richardson shingles has four times 
the life of an ordinary roof; 

(d) That the r~:>markable and exclusive Supersutut·ation Pt·ocess and the 4 to 
1 Stabilized Asphalt Coatiug usPd on l<'lintkote and Richardson roofing ma
terials-

1. Quadruples the life of a roof; 
2. Makes "roofing dollars" go four times as far; 
3. Gives the service of four ordinary roofs; 
4. Increases the life of a roof 300 to 400 percent; or 
5. Saves money through lowered insurance rates; 

(e) That the Snppr;:aturation Process is an ex<'lu:<ive Fliutkote and Richard
son Process. (Feb. 16, 1938.) 

02040. Medicinal Preparations-Ailments, Qualities, and Trade Name.
Gall-F1o Laboratories, Inc., a corporation, 1382 \V. Third St., Cleve
land, Ohio, vendor-advertiser, was engaged in selling certain 
~edic~nal preparations designated Gall-Flo Improved and Gall-Flo 
~~xntive Tablets, and agreed in soliciting the sale of and selling 

sa1d products in interstate commerce to cease and desist from repre
senting directly or otherwise: 

1 
(a) That any physical ailment results from any other physical ailment un

ess such is a fact ; 
(b) Inferpntially or otherwisP, that the use of "Gall-Flo Improved" wiU 

lltevent: 

1. Gallstones ; 
2. Necessity for operation; 

(c) That "Gall-Flo Improved" is a competent treatment or an effective 
remedy for <'onstipatiou, unless limited to the temporary relief thereof; 

(d) That "Gall-Flo Improved" is a competent treatment or au effective 
remedy for: 

1. Stomach gases or pains; 
2. Belching; 
3. Gall-bladder trouble; 
4. Liver trouble; 
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5. Nausea; 
6. Bloating; 
7. Indigestion; 
8. Tired or worn out feeling; 
9. Muddy or yellow skin color; 

10. Gall colic ; 
11. Jaundice; 

(e) That "Gall-Flo Improved" promotes normal digestion in the intestines; 
(f) That "Gall-Flo Improved" Is a "tested prescription"; 
(g) That "Gall-Flo Improved" is a "digestive tonic"; 
(h) That "Gall-Flo Improved'' stimulates the natural funrtionlng of the 

liver, gall bladder; 
(j) That "Gall-Flo Laxative TahlPts" causes a movement in "'nature's own 

gentle way" ; 
(k) That "Gall-Flo Laxative Tablets" will rid one of: 

1. Headaches; 
2, Nausea; 
3. Irritability; 

(l) That "Gall-Flo Laxative Tablets" is effective as a "guard against winter 
ills", or that it tones the "system." 

(m) That "Gall-Flo Laxative Tablets" stimulates the flow ot bile, or th!lt 
It "corrects" stomach, liver, or gall-bladder disorders; 

(i) That "Gall-Flo Laxative Tablets" is a "magic regulator" for constipation, 
or a competent treatment or an effective remedy for said condition, unless 
limited to the temporary relief thereof. 

Uespondent further agreed to cease and desist from using the words 
''Gall-Flo," or any similar words or words of similar meaning as a 
part of the trade name for either o£ its products. (Feb. 8, 1938.) 

02041. Medicinal Preparation-Qualities and Composition.-Albert J. 
Kraus, an individual trading and doing business as United Sale..'! and 
Manufacturing Co., 209 State-St., Binghamton, N. Y., vendor-adver
tiser, was engaged in selling a medicinal preparation designated Ice
Mint, and agreed in soliciting the sale o£ and selling said product in 
interstate commerce to cease and desist from representing directly or 
otherwise: 

(a) That Ice-Mint: 
1. Will overcome or heal piles; 
2. Is a remedy for piles ; 
3. Is of value in the treatment ot rectal soreness; 
4. "Heals" the affected parts or is a healing preparation; 
5. Makes feet feel fine or will end foot misery or give foot joy unless 

limited to tired burning feet; 
6. Is a foot remedy ; 
7. Is of value In the removal of corns or callouses; 
8. Will prevent foot odors or will keep feet sweet aud comforhlble: 
9. Is the secret for fine healthy feet; 

10. Keeps one free from foot troubles ; 
11. Will make rough, chapped, and red ugly hands soft, white, and 

beautiful. 
12. Contains nature's greatest beautifier; 
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13. Is replacing old style creams and lotions because its beautifying 
qualities are so quickly seen; 

(b) That summer chafing, pimples, rash, or skin irritations can be "over
come" by the use of Ice-Mint; 

(c) That Jce-1\lint is tlte proper treatment for any abrasion of the skin such 
ns sunmwr rHI'h, pimllle!l, thAfing, <·uts, or in!'ect bite!', unless limited to Its 
cooling and soothing effect ; 

(d) That Ice-Mint Is a purifying cream; 
(e) That Ice-Mint is of value in the tt·eatment of croup or catarrh; 
(() That Ice-1\Ilnt Is a competent treatment for colds unless limited to easing 

the congestion of bead colds; 
(g) That Ice-Mint is of value in relieving the pain caused by muscular rheu-

rnattstn or neuritis, unless limited to its cooling and soothing effect; 
(h) That Ice-Mint acts as a tonic to the skin; 
(i) That Ice-Mint h11s All the medication of An efficadons remedy; 
(}) That Il'e-~Iiut hns Yalue In the treAtment of pimples or blAckheads, unless 

linlited to a eooling, soothing, or ·softening effect; 
(k) That hy thP nl'le of Ice-l\lint one may have a hi'Antiful !'kin or a clear 

complexion · 
(I) That 'Ice-:\Iint will uvoid or prev~>nt inft-ction; 
(m) Thnt Ire-!\1int l!' of Ynlne In tht> frentuwnt of or telil•f of heudathes, 

llllle~s limitPd to itR n><e llf< n cooliug, t'oothlng npplicatiou for simple headaches; 
. ( n) That Ice-1\Iint Is of value in the treatment of E<·zema, unless limited to 
It~ cooling or soothing effect when applied externally; 

(o) That le(:'-1\lint Is of vnlne in the treatment of !'lore throat or laryngitis, 
11111ess limited to its soothing, cooling, or congestion-easing effects when taken 
orany or inhaled ; 

( P) That Ice-l\Iint is of 'l"ulne in the treatment of or rPllef of lumeness; 
llnless limited to its cooling or soothing effects whPn applil'd PXtPrnally in cases 
or AthlPtic soreuess ot• RUlll'l"ficln 1 mn:;('u!nr ndlf'~"; duP to fatigue or pxpo:mre; 
h ( q) That by using Ice-Mint one may stand all day or walk !or miles without 

aving his fe(:'t ache, burn, or perspire; 
(r) That Ice-1\Iint will prevent new shoes from bothering one or will cause new 

shoes to fepl like an old boot; 

( 
( ·!) That there is nothing better than Ice-1\lint for the relief of foot troubles. 

I<'eb. 19, 1938.) 

. 020+2. Hearing Aid Device-Qualities and Earnings.-Godsend Hear· 
Jng Aid Co., a corporation, 4204 Davis Lane, Cincinnati, Ohio, 
Vendor-adYertiser, was engaged in selling products designated God
sel!d Heuring Aid and Amplifier, and agreed in soliciting the sale of 
~nd selling said products in interstate commerce to c~ase and desist 
ro:rn reprf.senting directly or otherwise: 

(fl) Thnt the vrounet will Pnnble one to ht-111' like Jwrnwl; 

1 
(b) That the vroduet will oYereome the oh~tn(')e of the ndnmeetl hearing 

c ~'fPet of thost- totally ch•af; 
(c) That without 400 percent Amvlification or auy other percentage of 

Dlllplifieation uo othPr ht>ariug dPvi<"e can be of the greatPst assistance; 
(d) That respondeufs amplifier affonls 400 percent amplification or any 

other percentage therl'of in exces~ of the aetna! pprePntnge of amplification 
Bll'orde<J; 

(e) That the product will ht-neftt all hard of hPHring per ... ons; 
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(f) Th!!t the product alone or in combination with the amplifier will restore 
or bring back normal hearing ; 

(g) That the amplifier is an absolute necefisity in cases of advanced impair· 
ment; 

(h) That in the Gortseml Hearing Aid alone the resvondPnt has not sacrl· 
ticed any feature which could possibly improve its hearing properties; 

( i) That the product is a perfect hearing aid or it will enable one to bear 
perfectly; 

(j) That the product or the amplifier or a combination thereof Is uncoudl· 
tionally "guaranteed'' unless the complete terms of the guarantee are clearlY 
stated in direct connection therewith in an equally conspicuous manner; 

( k) Thn t the Godsend Hearing .Aid Is guaranteed to J)erform "as well as 
hearing aids selling at any price whatsoever"; 

(l) That nothing better or nothing more efficient <:an be made than respond· 
ent's product; 

(m) That respondent's product will give strain-free power or that by use ot 
the prodn('t there will be no distortion or no head noises. 

The respondent further agreed: 

1. Not to make any unmodified representations or claims of earnings in 
excess of the average earnings of respondent's active full time sales persons or 
dealers achieved under normal conditions In due course of business; 

2. Not to repre>;ent or hold out as a chance or oppot·tunity any amount iu 
excess of what lms actually been accomplished by one or more of respondent's 
sales persons or dealers under normal conditions in due course of business; 

3. Not to represent or hold out as maximum earnings by the use of such 
expressions as "up to," "as high as," ot· any equivalent expression any amount 
in excess of what bas actually been accomplished by one or more of respond· 
ent's sales persons or dealers under normal conditions in .due course of business; 

4. That in future advertising wh!'re a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings such word 
or phrase shall be printed in type equally conspicuous with as to form at least 
one-fourth the size of the type usefl in printing such statement or representa
tion of earnings. (Feb. 17, 1938.) 

02043. Matrimonial Pamphlets-Opportunities.-:Martin Rowan, an 
individual trading as Jane Fuller Club and :Martin Rowan's Social 
Club, Box 1888M, Milwaukee, ·wis., vendor-advertiser, was engaged 
in selling pamphlets containing social information, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That he will send Post Office addresses of women to those answeriug 
his advertisements, unless and until the respondent furnishes the complete 
Post Office addresses; 

(b) That respondent will bring the same "ecstacy" to all that he may have 
brought to some; 

(c) That the percentage of failures of marriages rE-sulting ft·om po~;tnl court
ship is smaller than the percentage of failures of marriages resulting from 
conventional courtship; 

(d) That all that is necessary for respondent to secure satisfactory resultS 
for one is for the respondent to be furnished with a clue as to one's wishes; 

(e) That "there are many good ladies se-eking for just such a gentleman as 
you." (Feb. 14, 1938.) 
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02044. Correspondence Course-Qualities and Government Use.-George 
E. Crandall and Ben C. Matthews, copartners, operating under the 
firm name of Dr. Crandall's Standard Institute, York, Penn., vendor
advertisers, were engaged in selling a Correspondence Course in Nat
ural Therapeutics, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre
senting directly or otherwise: 

(a) That Any munher or percentAge of peop"Je have turned from drugs and 
meuicine to druglel'ls methods for combating di!'lcnse unless such statement is 
supported by reliable statistics; 

(b) That the medical profession is full of humbug or pretense; 
(c) That cloc·tors dose the people with medicine which they do not believe iu 

or n~e themselves ; 
(d) That the conrRe hal! been "selected" by nny branch of the Public Works 

Administration or othN'wise repre~:;enting or implying that the course is used 
or has been used ot· is approved or has been apprm·ed by any branch of the 
Federal Govt>rnment; 

(c) That the u!!e of drugs is on the decline ; 
(f) Infereutiallr or otherwise that the method will be etrective "aft£'1· all 

Other methorls hRYe been tried and failed"; 
(g) Inferentiully or otherwise that the methods in respondents' course will 

be effective for-
1. .As t h tn.:l, 

2. Com;tipntion, 
3. Diabetes, 
4. Ulcers, 
15. llheumatism, 
6. Neuritis, 
7. Varicose veins, 
8. Tuberculosis, 
9. GHII bladder disease; 

10. Liver disease, 
11. Arteriosclerosis, 
12. Heart trouble, 
13. Lues, 
14. High blood pressure, 
15. Nervous disturbances, 
16. Goitre, 
17. Overweight, 
18. Digestive d<'I'angements, 
19. Hemorrhoids, 
20. Piles, 
21. A<'ute indispositions nnd illness of any kind, 
22. Female disorders, 
23. Bright's disease, 
24. Venereal diseases, 
25. Catarrhal diseases, 
26. nespiratory or intestinal troubles, 
27. Hay fever, 
28. Colitis. 

(h) That the course will enable one to become a health "specialist." 
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The respondents further agreed. to cease and desist from using the 
word "Standard" as a part of their trade name. 

The respondents further agreed to cease and desist from using the 
word ''Master" as part of the trade name for the conrse. 

The respondents fnrther agreed to cease and desist from represent· 
ing that any student could earn any definite amount within anY 
period of time unless the respondents had evidence that a substantial 
majority of their students were actually earning said amount. 

The respondents further agreed to cease and desist from represent· 
ing that they had instructors in the United States or in any foreign 
land where their students might secure practical instructions after 
completing the:lr course unless and until respondents had a contract 
with such instructors to that effect. {Feb. 21, 1938.) 

02045. Stock Feed Concentrate-Qualities and Composition.-Ward A. 
Marshall, an individual trading as Marshall Feed Co., Clay Centel', 
Kans., vendor-advertiser, was engage({ in selling a stock feed concen· 
trate designated Syntha-.Mixer, and agreed in soliciting the Rale of 
and selling said product in intHstate con!mfwce to cease. and desist 
from representing directly or otherwise~ 

(a) That respondf>nt's Syntha-Mixer i!l "gnarnntf>ed" to make a superlol' 
feed; 

(b) That Syntlm-Mixer makes a "rwrff'<-tly balaneed" f('e!l or. contains "11!1'' 
the necessary ingredients to make a "perfectly balanced'' feed; 

(c) That Syntha-1\Iixer contains more vitamins than any other feed on thB 
market; 

(d) That Synthn-Mixer is essential to health, prodtwtiou, or reproduction: 
(e) That Syntha-1\flxer formula is the first to perf«:>ct a stabilizPd !;uspen

sion of iodine; 
(f) That Syntha-Mixer is an "all vitamin" eoncentrate; 
(g) That Syntha-1\Iixer produces results not obtained by any othet· mise!' 

on the market; 
(h) That the Clo-Trate in Syntha-~Iixer supplies "all" the vitamin D needed. 

or that it "assures" high egg production, strong firm egg sh«:>lls or well developed 
bones in chickens; or that the vitamins in Clo-Trate are more effective thall 
iu other similar products ; 

(i) That iron is totally or substantially laeking in most feeds; 
(/) That the ingr«:>dients of Syntha-}Iixer are "glandular activators"; 
(k) That Syntha-Mixer is "life giving or life sustaining'' unless limited j(l 

the nutritive or therapeutic value of its component ingredients. (Feb. 21, 1938.) 

02046. Cosmetics-Qualities.-Lelm & Fink Products Corp., a corpo· 
ration, Bloomfield, N .• T., vendor-advertiser, was engageu in sellina 
cosmetics designated Tussy Flozor, Tussy Eye Cream, Tussy Emulsi· 
fied Cream, Tussy Rich Cream, Tussy ·winu and 'Weather Lotion, 
Tnssy Lip Pomade, and agreed in soliciting the sale of and selling 
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saiu products in interstate commerce to cease and desist from repre· 
senting directly or otherwise: 

(a) That Tussy Flozor "revives" tired-looking or dull ot• lusterless hair; 
(b) That Tussy Flozor makes hair any shade lighter "Instantly," or that it 

"brings back" sunlit beauty or "restores" copper gleam; 
(c) That Tussy Eye Cream prevPnts "that dt·y erepy look that makes eyelids 

old and wrinkled" ; 
(d) That Tussy Emulsified Cream lubt·icates the "tissues"; 
(e) That Tussy Rich Creum will give "nourishment" to the skin or "combat': 

Wrinkling ; 
(f) That Tussy Wind & Weather Lotion is healing ot• penetrating; 
(y) That Tussy Rich Cream replenishes the natural oils of the skin; 
(h) That Tussy Rich Cream prevents or improves an undernourished condi

tion of the skin ; 
(i) That Tu~sy Rich Cream is healing or enriching to the skin; 
(J) That Tussy Emulsifit'<l C!Ntnsing Cream is compo~;Pd ehiefly of vegetable 

oils; 

(k) That Tussy Rich Cream is ell'ecti\'e for wrinkles; 
(I} That Tussy Emulsified Cleansing Cream will "rid" the pores of impurities 

or that its ingredients replenish the nn.tura\ oils of the !:;kin or that it is pene· 
traung; 

(nt} That Tussy Wind & Weather Lotion will "heal" the skin or end the 
elfects of exposnre ; 

(n) That TtulSY Lip :Pomade is "healing"; 
(o) That Tussy Flozor is "hPrbal", unless the amount ot herbal ingredients 

Is clearly stated in dirPct connection therewith and in an equally conspicuous 
lllanner • 

(p) That any of re,.pondent's products will "11revent summer complexion." 
(F'eb. 23, 1938.} 

02047. Medicinal Preparations-Qualities.-No Wheez Corp., a corpo· 
ration, 225lh N. Main St., St. Charles, 1\Io., vendor-advertiser, was 
engaged in selling medicinal preparations designated No "Wbeez 
Cough Syrup and No Wheez Asthma and Hay Fever Remedy, and 
agreed in soliciting the sale of and selling said products in interstate 
c~:rnmerce to cease and desist from representing directly or other
\\>Jse: 

(a} 'l'hat respondent's IJroducts will give "lasting" relief; 
<b) That respondent's products contain no narcotics or harmful ingredients; 
(c) That users of respondent's products will enjoy good health; 
(d) That respondent's products are unlike ordinary rPmedies; 
(e) That respondent's products are a startling discovery; 
(f) That r!'spondent's products have been found effective In all kinds of 

cases; 

(g) That asthma yields to respondent's produds or is relieved by them; 
(h) That respondent's products are harmless; 
(i) That re~IJOndent's products will prevent, stop, or check coughs, colds, 

Chest colds, sore throat, or bronchial coughs or colds; 
(J) That respoudPnt's products are ell'ectlve remPdies for sore throat, head 

Colds, ~:;moker's cough, chronic bronchial cough, bronchitis, or whooping cough; 
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( k) That respondent's products go def'per than merPly soothing irritated 
membranes, or act directly on the source; 

(l) That respondent's products E<top coughs at the beginning; 
( m) That respondf'nt's products will cure colds or asthma, or rid the uset· 

or colds; 
(n) That respondent's products will gh·e results regardless of duration of 

the cold or how severe; 
(o) That respondl.'nt's products were developed after scientific experimeuta· 

tion; 
(p) That re;;pondent's products have SPilt stores of appftrently hopelN;>< cases 

back to work ; 
(q) That respondent's products will restore health; 
(r) That oue or more bottles of respondent's produ<.:ts will caurse the !1111 

fever or asthma to go, or will cure or overcome asthma or bay fever. 

Ths respondent :further agreed to cE.>ase and desist :from the use 
of the names "No Wheez Asthma and Hay !''ever Remedy" and "No
'Wheez Cough Syrup" for the products so designatf'd. (Feb, 23, 
1938.) 

02048. Hair Removing Device-Qualities.-J. 0. Davis, an individual 
trading as Baby Touch Hair Remover Co., 2320 Olive St., St. Louis, 
~Io., vendor-advertiser, was engaged in sell}ng a flevice designated 
Ba.by Touch Hair Remowr, and agreed in soliciting the sale of and 
selling said product in intf'rstate commE>rce to cense and desist ft'Oll1 

rPpresenting directly or otherwise: 

(a.) That the u~;e of respondent's device restores youth and beauty to the 
~okin; 

(b) That the use of re~poll(lt>nt's devicf' will keep the skin as soft and 
l'mooth as a child's; 

(c) That the use or respondent's device will retard the growth or the hair 
or cause the hair to become lighter in l'tructure or color, or stunt the growth 
of the hair; 

(d) That the use of respondent's device will gradually destroy the hair 
growth or eradicate the hair; 

(e) That respondent's device does not irritate the skin; 
(f) That through the use of respondent's device final riddance of unwanted 

hair is obtained; 
(g) That there Is no :,;tubby l'Pgrowth or hair when respondent's device is 

used; 
(h) 'l'hat through the use of respondent's device the hair on the legs will 

''anlsh; 
( i) Tl1at the use of re;:pondent's device will lessen the strength of the hair 

roots; 
(j) That continued use of ret'pondent's device will k!'ep !"kin free from hair 

growth; 
( k) That re!<pondent's devlee is n:sed by over one million women, or anY 

other number not substantiated by reliable records. (Feb. 24, 1938.) 

02049. Household Supplies, Cosmetics, Etc.-Free Goods, Prices, Compo· 
sition.-:Morris Gordon and :Moses Gordon, copartners doing business 
under the trade name of Family Supply Co., Miami Bldg., Fifth and 
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Elm Sts., Cincinnati, Ohio, vendor-advertisers, were engaged in sell
ing household supplies, cosmetics, etc., and agreed in soliciting the 
sale of and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) Using the word "Free" as descriptive of alleged gift articles, when in 
fact sneh articles are not given free but are given as a consideration to a person 
or Persons for services performed; 

(b) Representing that respondents' pt·ices are low or that customers may 
obtain respondents' merchandise at prices that are Big Bargains because of 
respondents' tremendous cash buying power; 

(c) Representing that respondents' sales-persons earn various articles "at no 
cost," have "nothing to buy," or may fill or furnish their hoii~es with beautiful 
things without cost or at the expense of respondents; 

(d) Ush1g the word "Gold" as part of the trade name for a razor not made 
entirely of gold; 

(e) Representing that their 1\loth Tabs-
1. Are guaranteed to last four ( 4) months; 
2. Rid the home of moths ; 
3. Provide a modern scientific method of eradicating the moth evil in 

any home; 
4, May be placed wherever one keeps his clothes or bedding and his moth 

troubles are over ; 
(f) Using the word "ant!~eptic" as part of the trade name of their shaving 

cream; 
(g) Using the word "Almond" as 11art of the trade name for a cream lotion 

containing a synthetic almond oil or cream, unless so indicated in tyvr 
equally conspicuous with the type used in the trade name of said commodity; 

(h) Representing that respondents' "Peroxide Cream" "penetrates" the skin; 
(i) Representing that respondents' "Vanishing Cream" Is absorbed by the 

Ilores; 
(j) Representing that respondents' "Cold Cream l<'aclal Soap" will keep the 

<'Oillplexion clear. (Feb. 25, 1938.) 

02050. Foot Device-Qualities.-0. H. Stemmons, individually and 
trading as C. H. Stemmons Mfg. Co., 417 East 13th St., Kansas City, 
Mo., vendor-advertiser, was engaged in selling a device designated 
Airflow Arch-Ezurs, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre
senting directly or otherwise: 

(a) Representing that his devices are the greatest invention for foot suf· 
ferers of modern times ; 

(b) Representing that his devices-
1. End foot suffering after all else fails ; 
2. Relieve pain instantly; 
3. Have massaglc arch wings; 
4. Bring quick relief to fiat feet, weak arches, metatarsal pains, burning 

callouses, bunions, swollen ankles, and tired aching feet; 
5. Are "the arch support with everything" ; 
6. Provide perfect fit; 
7. Provide triple support to the foot; 
8. Hold bones, muscles, arches, and ligaments in place; 
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9. Proyiue comfort, relaxation, and ease with every step; 
10. Provide the best corrective measure one can take; 
11. Promote free, unrestricted mo,·ement of bones, muscles, and ligaments 

of the feet; 
12. Quickly remove the pressure from sensitive nerves, tissues, and blood 

vessels; 
13. Take the jolts and jars off the svine, Increase circulation, and tone the 

muscles of the spine; 
14. Bring joy, comfort, and happiness to evPry person, whether yonng or 

old; 
15. Keep one from suffering with a dull ache in the lower part of their 

back or a tired ache in their neck and oth(>r parts of tlwir body; 
16. Give "insurance" against that tired, worn-out feeling; 
17. Strengthen the foot structure by mas~agic exerch;e; 
18. Are the answer to civilization's foot probl(>ms; 
19. By means of their cushioned IJ(>els, allow th(> arterial blood to flow 

into the l1eel, feetling the lymphatic gland>: aild the end nerves of 
the toes; 

20. Strengthen the entire foot; 
21. Provide everlasting foot relief; 
22. Keep the feet young; 
23. Relieve and correct three parts of the foot, which are the basic cause 

of all foot trouble, pain and anguish; 
24. Insulate the foot from hot and cold pavements; 
25. Prevent or correct foot troubles, and assist nature In toning muscles 

and correcting the malformation In the feet; 
26. Provide nature's way of foot correction; 
27. Restore muscles to their normal tone ; 
28. Are the mo!<t comfortable arch tmpporters on the market. 

(c) Representing that with his devices foot relief is "guaranteed"; ot· thlit 
his devices provide more foot comfort than any other arch support on the 
market; 

(d) Representing that the following ailments are nere~sarily due to fallen 
arches, namely : 

1. Sweating of the feet; 
2. Bunions; 
3. Swollen ankles ; 
4. Tired feet ; 
1!. Aching feet ; 
6. Pains In the back ; 
7. Arhes In th(> nPek and othf'r parts of the hod~·; and that rel'lpondent'R 

d(>vices can relieve tlte causes of said conditions; 
(e) Representing that his de,·!r(>s rau!'e an air snrtlon in the shoes that will 

keep the feet always-
1. Dry and cool ; 
2. In a healthy condition; 

(f) Representing that no other arch support on the market embodies all the 
scientific corrective features of respondent's devices; 

(g) Representing tl1at fatigue after long hours, or a dull ache at the back 
of the neck or a tired ache in the lower part of the back are symptoms of foot 
trouble and that respondent's devices can relieve or eliminate said symptoms; 

(h) Representing tba t only respondent's devices have-
l. 1\lassagi~ Arch-Wings; 
2. Patented construction; 
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3. Most l'P:>illent Air-suction 1\Ietatarsal made; 
4. Soft resilient shock absorbing heel cushions; 

(i) Representing that l1is de'l'iees are offerpd at a special price for a limited 
period of time, when the price at which said deYices are offered is the usual and 
rPgula r selling price thereof. (Feb. 28, 1!}38.) 

020iH. Gasoline Dope-Qualities.-Harry E. Adams, an individual, 
ope~·ating under the trade name of Electro-Thermo "\Vorks, 607 E. 
Maywood AYe., Peoria, Ill., Yendor-ndvertiser, was engaged in selling 
a gasoline dope designated Thydro-X, and agreed in soliciting the 
~al~ of and selling said proLluct in interstate commerce to cease and 
( eslst from representing directly or otherwise: 

(a) That Thydro-X will result in gasoline gi'l'ing extra mileage; 
(b) That Thydro-X is guaranteed to !ncrpn:;e mileage from 2:-i percent to 50 

Percent; 

(c) That Thydro-X will incrpuse mileage from JG to 22 miles per gallon; 
(d) That Thydro-X is a mile increasing compound; 
(e) That Thydro-X will save mone~· on gasoline; 
(f) That by using Thydro-X from $4.50 to $9.00 can be saved on every 100 

gallon" of gasoline · 

(g) Thtlt the us~ of Thydro-X will result In a far better running motor; 
(1,) .That Thydro-X wlll cause motot·s to start easier and with less choking 

resu!titl i . ( . g n a Sll vmg of oil ; 
( 

1
.) That Thydro-X mak<'s gasoline of whatever gruue eost lel'ls; 
1) That Thydro-X will remove or prevent carbon; 

I (k) That 'l'hydro-X will <'Ruse motors to last longer with lt>ss rep11ir bills 
I ue to b . . . car on removmg agem·y a111l !ugh tPmpf'rHtm·e luul'Jcunt, eoutalned in 
!!Ul'h Product · 

{!) ' . 
t That by the use of Thydro-X rh~>np, low !n'IHle gnsollne IS qulc·kly chnnged 
0 

(high grade, with a saving of from thrPP to ~<ix cPnts per gallon: 
( 

111
) That Thydro-X will greatly Improve the performance of a motor; 

<·n .
11

) That the powerful gas from Thydro-X penetrates to every part where 
. ~~bon Is devo>;ited, including part$ from whit:h It i:s imvo><sihle to remon'!' the 

I at lon w'tl 
' tout taking tbe engine down; 

io) That stieking Ylllves are eliminated by the llSe of Thydro-X; 
a IJ) That Thytlro-X can be used In kerosene with the sanw convincing results 
' " With gasoline . 

. The respondent further a<Yreed to cease and desist from represent-
Ino- th '"' 
· "'l ~t the trial offer of Thydro-X is free so ]mlg as any charges, 
;~c udmg postage, are made mHlPr such trial ofl'Pr, or so ]ong as the 

<IYment of the purchase price is rPqnired before shipment of the 
Product under such trial offer. 
i The respondPllt furthPr ao-reed to cease and desist from represent-

Tn}g that any amount can be earned by a salesman in the sale of 
lYdro X 'f tl -.. ' 1 such amount is greater than can be actually earned by 

te averao-e l . . d . 1 J of b . '"' sa esman under normal comhtwns, an m t 1e ue course 
USiness. 

IU The respondent furthe.r agreed to cease and desist from the use of 
1
y so-ealled Certificate and &al of Approval awarded by the .\uto-
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tomotive Test Laboratories of America, or from any representation 
to the effect that Thydro-X has been tested or approved by any lab
oratory, unless such product has in fact been approved or accepted 
by an accredited testing laboratory. (Feb. 4, 1938.) 

02052. Termite Exterminator-Qualities.-Vaccinol Products Corp., 
a corporation, 602 Randolph Bldg., Memphis, Tenn., vendor-adver
tiser, was engaged in selling a treatment for the control of termites 
designated Vaccinol, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre
senting directly or otherwise: 

(a) That Vaccinol is an absolute exterminatot·, is permanent, gets rid of 
termites, completely penetrates every possible channel where termites m!gbt 
thrive, frees property of t<>rmites, or any other terminology which would iDl· 
port or imply that the said product is more than a palliative treatment effective 
for only a limited period of time; 

(b) That respon<len t has been engaged in treating pt·operty for tet·mites, bY 
the use of Vaecinol or otherwise, for 15 years; 

(c) That respondent or its product holds the l1ighest efficiency rating in 
this country; 

(d) That ground poisoning is ineffective; 
(e) That Vacclnol imparts to wood any fire retarding properties. (Mar. 1, 

1938.) 

02053. Tableware-Free Goods and Prices.-Edward J. Harris, an in
dividual doing business as Retail Business Stimulators, 417 South 
Dearborn St., Chicago, Ill., vendor-advertiser, was engaged in selling 
Tableware as business stimulators, and agreed in soliciting the sale of 
and selling said products in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) Directly or by reasonable implication, tbut l'<'~poudent furnishes free 
outfits of silverware when the outfits so furnished do not include a set of 
silverware; 

(b) That respondent's so-called silverware deal co«ts the mE>rchant only 1¢ 
so long as the merchant is required to pay more than that amount; 

(o) That any offer regularly made Is a "special" offer; 
(d) That any article Is "free" unless such article is giveu without requiring 

the purchase of other articles or the rendering of other ser.vices; 
(e) That the value of respondent's sets of silverware is any amount in 

excess of that for which they are regularly sold; 
(f) That any set of silverware is a "complete" set unless it consists of a 

sufficient number and variety of. pieces to the minimum requirements for a 
table service ; 

(g) That respondent "guarantees" commissions or Income; 
(h) That respondent offers the merchant a plan whereby he can secure cash 

sales of any definite amount or that the cost of respondent's plan is any amount 
less than the actual investment required; 

(i) That respondent's plan sells on sight. (Mar. 1, 1938.) 

02054. Medicinal Preparation-Qualities.-Berdye H. Sigel, individu· 
ally and as Si-Noze Co. and Si-Noze Labs., 207 Arcade Bldg., Los 
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Angeles, Calif., vendor-advertiser, was engaged in selling a medicinal 
preparation designated Si-Noze, and aO'reed in soliciting the sale of 
~nd selling said product in interstate ~ommerce to cease and desist 
rom representing directly or otherwise : 

:a) That Si-No:~e will give either amazing or quick reliet !rom sinus trouble, 
ca arrh, or Hay Fever. 

(b) • • 
d' That S1-Noze shrinks the nasal mucous membranes, releases accumulated 
~~charges, stops sneezing, sniffling, or blowing, or restores normal breathing, 

un ess snch representations are limited to such benefits as may reasonably be 
expected in those conditions to result from its aid in temporarily shrinking the 
mucous membrane and the soothing and palliative action of the preparation; 

(c) That one may give Si-Noze a test without risking a cent; 
(d) That Si-Noze is an amazing treatment; 

1~e) That Si-Noze has done or will do more than give temporary palliative 
;; lef in the treatment of the pain or distress caused by sinus infection, catarrh, 

ay Fever, or head colds; 
(f) That Si-Noze causes drainage ot the sinuses; 
(g) That Si-Noze is the latest product of scientific or medical research. 

tl 'rhe respondent further agreed to cease and desist from the use of 
t 1~ word "Labs." or in any other way representing that she main-
3ained a laboratory where medical research was carried on. (Mar. 
'1938.) 

1 ~055. Medicinal Preparation-Qualities and Government Use.-Cutter 
:a oratories, a corporation, 4th and Parker Sts., Berkeley, Calif., 
~ e~dor-advertiser, was engaged in selling medicinal preparations 
e~gnated Poisonok and Poisonivi, and agreed in soliciting the sale of 

~n selling said products in interstate commerce to cease and desist 
rom representing directly or otherwise: 

fo;a) That respondent's products, when 'taken internally by drops, "vaccinate" 
an entire season· 

(b) • 
or That respondent's products are used by any branch of the Government 

any company, unless and until same is a fact. (l\Iar. 3, 1938.) 
033'> M d' · · · · E E P ld k . d' v'l '"'· e 1cmal Preparahons-Quahhes.- . '. ac oc ·, an m 1-

l\~c ual trading as Dr. E. E. Paddock, P. 0. Box 5805, Kansas City, 
t' o., ven_dor-advertiser, was engaged in selling medicinal prepara
alo~s winch purported to be a treatment for gall bladder irritations 
~~ a ~alliative treatment for the symptoms of gall stones, and 
st:ed 111 soliciting the sale of and selling said products in inter
ot~ c?mmerce to cease and desist from representing directly or 

1erw1se: 

(a) That hi 
(b) Th .s products constitute a treatment of broad scope; 

one's t at hls treatment will prove that one's sickness need no longer take 
s rength o b . 

(c) Th . r e permanently injuriOus; 
of n at hls treatment will produce a condition helpful to the restoration 

ornlal funct' · · · 'd i i · h lOnmg of the organs mvolved or \Ylll a1 u repa nng arm 
1C0451"'-39-\'0L, 26--ll3 
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already done, unless In direct connection therewith it is stated that such 
benefits would not result in cases where malignancy is the cause of the com· 
plaint or in some cases where gallstones are the cause of the complaint; 

(d) That by reading his booklet one will be aided in deciding whether one 
wants to be improved in health or to continue in siclmess; 

(e) That because his medicines may have helped others they should help anY 
one else; 

(f) That the symptoms of gall bladder irritations and the symtoms of gall
stones are practically the same. 

It was undE>rstood and agreed that this stipulation was supple
mental to and in no way changed the terms of Stipulation No. 0332, 
and upon the acceptance and approval of this stipulation by the 
Commission, the terms of both became of full force and effect. 
(Mar. 4', 1938.) 

020.36. Toilet Preparations-Free Goods and Qualities.-Roban Labo
ratories, Inc., a corporation, Middleburg, Va., vendor-advertiser, was 
engaged in selling Roban C24 Cleansing Cream, Roban N36 Tissue 
Cream, and R.oban Skin Freshener, and agreed in soliciting the sale 
of and se1ling said products in interstate commerce to cease and 

· d('sist from rPpresenting directly or otherwise: 

(a) That any article Is "free" when the price thereof is inclmled in the pur
chase price of other articles, or unless said article is given without the payment 
of money or the rendering of a service; 

(b) That llohnn's Skin Freshener i~ a skin "tonic"; 
(a) That either of the preparations "smooths away lines"; 
(d) That any of the preparations is "nature's" aid to youth, or that by the 

use of any of the products the skin or the complexion will be more youthful, 
or that any of the products will kee11 the skiu youthful or young, or restore 
youthful firmness ; 

(e) That any of the products will "feed" the skin; 
(f) That the products penetrate into the pores, or tone up the pores, or clo~e 

the pores to impurities ; · 
(g) That the products are "nourishing," or that they contain "nourishing" 

oils, or that they "nourish" the skin; 
( 1t) That Roban N36 rejuvenates or lubricates the tissues; 
( i) That lloban C24 stimulates the skin, or tones the tissues or renews youth· 

ful vigor; 
(j) That Roban N36 replaces or stimulates the flow of natural oils in the 

!!kin; 
(k) That Roban C24 "breaks up those tiny crystals of perspiration on your 

skin that magnify and concentrate the rays of the sun"; 
(I) That the p1·oducts alone or in combination "smooth years away" fronl 

the face; 
(m) That the products alone or In combination will remove or smooth awoY 

wrinkles or lines; 
( n) That Roban C2-l will "correct" dry skin, or overoiliness, or refreshen or 

Invigorate undernourished skin; 
(o) That respondent owns, maintains, or operates a branch in Vienna, Paris, 

or any foreign city or country when such is not a fact. 
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The respondent fnrther agreed to cease and desist from using the 
~ord "Laboratories" as a part of its trade name, or from represent
Ing in any other manner that it maintained, owned, or operated a 
laboratory wherein research tests concerning the products were made 
by a competent scientist, unless and until such was a fact. (:Mar. 
7, 1938.) 
. 02057. Medicinal Preparations-Qualities.-Clara Stanton, an indi

VIdual trading as Clara Stanton, Druggist to 'Vomen, 313 Fourteenth 
~t., Denver, Colo., vendor-advertiser, was engaged in selling prepara
tions designated Anti-Fat Tablets and Bust Developing Cream, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce. to cease and desist from representing directly or otherwise: 

(a) That respondent's cream will nourish or develop tbe bust; 
( b l That through the Uf;e of respondent's tablets one may "peel off pounds"; 
(r) That respondent's tablets safely reduce excess weight without diPt or 

<·:xereilse unless qualified to indicate that reasonable diet and exereh•e are 
leeOinmended · 

( ' 
d) That u;;;ers of respondent's tablets reduce from 10 to 15 pounus in fwa 

nJonthH or nnv definite fi.rure or time· 
b (e) That r.ef'pondent's.,tablets "get' rid of" waste or fat, or, will "keel) the 

o!ly free of waste"· 
(fl Thnt re!'pnnd~nt's tablets are safe or harmless unless su<:h statements 

?l'('ifi(·ally rxelnde persons who have a marked sensitivity to iodine or who 
'ave n marked hyperr•Insia of the thyroid; and su<"h statements are also ac
~olnpunied by a \Yarning against variance of the dosage or continuance of the 
lse of the tablets beyond the time for which they are prescribed. 

The respondent further agt'Pecl to cease and desist from designating 
~1Y. of her products as Bust Developing Cream, or Triple Strength 

nh-Fat Tablets. (Mar. 7, 1938.) 
CJ-2038. Toothpaste-Qualities.-Dr. Johann Strasska, Inc., Ltd., a 

c_ol'J~oration, 1016 W. Eighth St., Los Angeles, Calif., vendor-ad
~et·flsPr, was engaged in selling a toothpaste designated Strasska 

oothpaste, and agreed in soliciting the sale of and selling said prod-
llct i · · l' ll mtersta.te commerce to cease and desist from representing 
( Jrectly or otherwise: 

i ~ ~ That Strasska Toothpaste tones and stimulates gums; 
1' 

1 
Thnt Strasslm Toothpaste will give one perfect white teeth, or firm, 

f>a thy gums. 

ic) That S;ras.,ka Toothpaste will protect the teeth; 
In t~) That Stra!lskn Toothpaste cleans not only the outer surfaces but down 

e crevasses and between the teeth· 
( P) ' 
(f) That Strfl!l~ka Toothpaste is rich in penetrating oils; 
( That Stras8ka Toothpaste neutralizes acids; 
(:) That Stra!<l'ka Toothpaste is concentrated or penetrating; u? Thnt Strasska Toothpaste sweetens the breath for hours; 

enn That Strasska Toothpaste polishes by improving the natural lustre of the 
llll'l : 
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{j) That Strasska Toothpaste is the original Hollywood dentifrice; 
(k) That Strasska Toothpaste is a beauty treatment; 
( l) That Strasska Toothpaste is the most efficient cleanser known to tbe 

dental profession, or is the most effective toothpaste one can use; 
( m) That Strasska Toothpaste gives a magic touch to teeth; 
( n) That Strasska Toothpaste is a purifying or super dentifrice; 
( o) That Strasska Toothpaste will restore the natural whiteness to teeth. 

It was understood and agreed by the parties hereto that this stipu· 
lation was not in lieu of, but was supplemental to, stipulation No. 
1843, theretofore executed by the respondent, Dr. Johann Strassl{a, 
Inc., Ltd., as Dr. Johann Strasska Laboratories, Inc., Ltd., and ac· 
cepted and approved by the Commission on October 12, 1936. (Mar. 
7, 1938.) 

02059. Medicinal Preparation-Qualities.-Fratelli Branca & Co., Inc., 
a corporation, 12 Desbrosses St., New York, N.Y., vendor-advertiser, 
was engaged in selling a medicinal preparation designated Fernet
Branca, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That Fernet-Branca will relieve stomach "disorders,'' or regulate the 
functioning of the stomach or intestines, or is a "regulator"; 

(b) That Fernet-nranca Is the "best" remedy for overfnlness of the stomach 
or indigestion or is incomparable, irreplaceable, or unique as a digestive aid; 

(c) That the use of Fernet-Branca will give the body resistance to inclemencY 
of the weather; 

(d) That the regular or constant use of Fernet-Branca will relieve indige:>· 
tion or improve the digestion or health; 

(e) That Fernet-Branca is guaranteed as a regulator or is a regulator of t\le 
~;tomach or bowels ; 

(f) That Feruet-Branca will "perfect" the digestion; 
(g) That the use of Fernet-Branca will guard against stomach ailments or 

relieve "a bad stomach" or "relieve insomnia"; 
(h) That Fernet-Branca will give relief to those who digest their food badlY, 

or overcomes difficult or poor digestion ; . 
(i) That the use of Fernet-Uranca will make or keep one "healthy," or will 

promote, maintain, or improve the "health," or enable one to regain health i 
(j) That no remedy is quicker or more effective than Fernet-Branca; 
(k) That Fernet-Branca Is a unique stomachic or the only one of its kind i 
(l) That Fcrnet-Branca is a proven remedy for stomach troubles, or gives 

instant relief. (Mar. 8, 1D38.) 

02060. Machine-Earnings and Opportunities.-Drass Products, Inc., 
a corporation, 226 North Clinton St., Chicago) Ill., vendor-advertiser, 
was engaged in selling 1Vizard Coil Cleaning Machines, and agreed 
in soliciting the sale of and selling said product in interstate cmn· 
merce to cease and desist :from representing directly or otherwise: 

(a) 1\Jaklng unmodified representations or claims of earnings in excess of 
the average earnings which purchasers of respondent's macllines have achieved 
under normal conditions In the due course of business; 
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(b) Representing or holding out as a chance or an opportunity any amount 
In excess of what has actually been accomplished by one or more of the pur-

b
chasers of respondent's machines under normal conditions in the due course of 
nsiness · 

(c) R~presentlng or holding out as maximum earnings by the use of such 
~Xpressions as "up to," "as high as," or any equivalent expression, any amount 

11 excess of what has actually been accomplished by one or more of the pur-

b
chasers of respondent's machines under normal conditions in the due course of 
Usiness. 

The respondent hereby further agreed in soliciting the sale of its 
Product in interstate commerce that in :future advertising where a 
~odifying word or phrase was used in direct connection with a spe
~lfl.c ~laim or representation of earnings, such word or phrase would 
e prmted in type equally conspicuous with, as to form, and at least 

one-fourth the size of the: type used in printing such statement or 
representation of earnings. (:Mar. 9, 1938.) 
. 02061. Cosmetics-Qualities.-Enoch Morgan's Sons Co., a corpora
~Jon, 439 'Vest St., New York, N.Y., vendor-advertiser, was engaged 
~ selling cosmetics designated Sapolio Powder and Sapolio Toilet 
• 
0~P, and agreed in soliciting the sale of and selling said products 

ln Interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That Sapolio Powder protects the skin; 
(b) That Sapolio Toilet Soap is a penetrating soap; 

b 
1
(c) That Sapolio Toilet Soap wlll invigorate or stimulate the kin, or will cut 

e ow the surface thereof; 
(d) That Sapollo Toilet Soap prevents chapping; 
(e) That Sapollo Toilet Soap has a revitalizing action; 
~f) That Sapolio Toilet Soap is absolutely neutral or soothing; 

COl Y) That Sapolio Toilet Soap will remove stubborn stains or hidden dis
orations. (Mar. 9, 1938.) 
020G2. :Building Materials-Qualities and Disparaging Competitive Prod

~ts·-Johns-Manville Corp., a corporation, 22 E. Fortieth St., New 
Cork, N. Y., was engaged in manufacturing Johns-Manville Asbestos 
• ernent Shingles, Johns-Manville Asbestos Cement Roofing Shingles 
ct~w Johns-Manville Rock Wool Home Insulation, and Johns-Man
~ e Sales Corp., a corporation, 22 E. Fortieth St., N~w York, N.Y., 

as engaged in selling these products and Johns-Manville Steeltex, 
~~d agreed in soliciting the sale of and selling said products in 
o~herst~te commerce to cease and desist from representing directly or 

erw1se: 

cr~~ That the use of Johns-Manville Steeltex will entirely eliminate the 
(~ ing and/or falling of plaster; 

roo ) That the use of Johns-Manville Rock Wool Home Insulation will cause 
(~s to be "warm, cozy, and easy to l1eat"; 

Job ) That competing products of substantially the same composition as those 
ns-Manvllle products which contribute the three-fold insulation or protection 
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claimed for Triple-Insulated houses or compettng products possessing the saOle 
properties as those Johns-Manville products will not accomplish the snme results 
as those claimed for Johns-Manville Triple-Insulated houses; 

(a) That any one of two or more identical houses depicted in an advertise
ment possesses characteristics or qualities superior to those of other houses 
so depicted ; 

(e) That Johns-Manville Rock Wool Home Insulation is superior to or more 
effective than competing Rock Wool Insulations of the same thickness, densitY, 
and thermal efficiency ; 

(f) That Johns-Manville Rock Wool Home Insulation provides "complete" 
protection against heat or cold. (Mar. 10, 1938.) 

02063. Building Material-Unique Nature and Government Approval.
Grace Brothers, Ltd., a corporation, Honolulu, Hawaii, vendor-ad· 
vertisers, were engaged in selling building material designated 
Acoustipulp, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist fl'om represent· 
ing directly or otherwise: 

(a) That the product has "the most" intensified power to absorb or control 
sound; 

(b) That tl!e produet provides "the best" in acoustic value; 
(c) That the prouuct will not shrink; 
(d) That the product has acoustical or physical properties surwrlor to anY 

other material; 
(e) That the product affords "the maximum" of sound absorption, control, 

or insulation; 
(f) That the product has a higher coefficient of sound absorption than anY 

other material in use ; 
(g) That the product is fire-resistant or proof against disease germs. 

The respondent further agreed not to publish any communication , 
or any excerpt therefrom received from any governmental agencY 
or a representative thereof when the respondent had no permission 
to do so, or from otherwise representing directly or indirectly that the 
product had been or was approved by such governmental agencY· 
(Mar. 11, 1938.) 

0206!. Hair Dressing Preparation-Qualities.-Frank A. Whetzel, 
Mrs. Juanita Williamson, Herbert S. 'Vbetzel, William Whetzel, 
Victor Whetzel, Charles Whetzel, John Whetzel, Juanita Whetzel, 
and :Mary 'Vhetzel, partners trading as Sasa Distributors, 834 East 
Burnside St., Portland, Oreg., vendor-advertisers, were engaged in 
selling a hair dressing preparation designated as Sasa Hair Tonic 
and Shampoo, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That respondents' product will "kill" or has "killed'' scalp or bait 
troubles; 
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( b \ That the use of Sasa will do the heretofore impossible in conditioning 
the hair or removing dandruff; 

(c) That Sasa will restore the hair, or grow hair or renew the hair growth; 
(d) That Sasa is an adequate remedy or competent treatment for dandruff 

unless limited to Its action in removing the loose scales of dandruff or will 
tid the hair of dandruff. That Sasa is a competent treatment or adequate 
ren1edy for falling hair, eczema or itchy scalp; 

(e) That Sasa will "rid" the scalp of any ailment, or "ai'l'est" scalp ail
lnents; 

' (f) That one cannot have dandruff if he uses Sasa, or that the use of Sasa 
Is a sure way to rid the scalp of dandruff; 

(g) That Sasa is "guaranteed" to clean up, stop or eliminate dandruff, fall-
Ing hair, eczema or itchy scalp; 

(h) That Sa sa will kill the dandruff germ ; . 
(i) That Sasa arrests scalp ailments; 
(j) That Sasa will heal eczema or has healed cases of long standing 

eczema. 

(k) That Sasa will loosen dirt which Is not affected by other shampoos. 

The respondents further agreed that as officers or directors of any 
~~rporation then existing or about to be formed, they would not pub
Ish any claims or assertions contrary to the terms of this stipulation. 
(Mar. 11, 1938.) 
. 02065. Starch-Qualities.-Corn Products Refining Co., a corpora

tJo~, 17 Battery Place, New York, vendor-advertiser, was engaged in 
selhng a starch designated Linit, and agreed in soliciting the sale of 
~nd selling said product in interstate commerce to cease and desist 
rom representing directly or otherwise: 

1. (a) That the use of Linit In the bath makes the skin soft or smooth, unless 
Imited to smoothness resulting from the starch adhering to the sklu; 

(b) That the use of Llnit in the bath relaxes the nerYes; 
fe (~).That the use of Linit in the bath will result In skin charm or beauty or 

1111010e loveliness · 
\V (d) That the us~ of Linit protects the hands against the effeets of dish
tbashing or prevents reddening or coar~>eness, or preserves the whiteness of 

e skin· 

(e) 'I'l:at Linit lubricates the skin; 
~f) That the use of Linit will lift the facial muscles; 
( O) That the use of Lin it is a recognized beauty secret; 

flk!:! That the use of Linit in the bath will give women beautiful bodies or 
' 

flk!( i) That the use of Linit g'ves instant or lasting results in beautifying the 
n. (Mar. 11, 1938.) 

0.20GG. Cosmetics and Face Mask-Qualities and Free Goods.-:Marta 
~Ul~os, an individual operating under the trade name of Reyna 

ane, 522 Fifth Ave., New York, N. Y., vendor-advertiser, was 
ngaged in selling two skin creams and a cloth device designated 
a eyna ~ontour Cream, Reyna Marie Gland Cream and Moldette, and 
greed 1n soliciting the sale of and selling said products in interstate 
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commerce to cease and desist :from representing directly or 
otherwise: 

(a) That Moluette will-
1. Mold the contours; 
2. Reduce double chin ; 
3. Do ',a face lifting job ; 
4. Permit the pores to function; 
5. Remold drooping muscles into firmness and beauty, or otherwise; 
6. Help to fill out hollowed cheeks; 
7. Banish old-age lines ; 
8. Correct drooping corners of the mouth; 
9. Eliminate the effect of fatigue and nervous strain; 

10. Banish double chin; 
11. Eliminate tell-tale lines; 
12. Be the equivalent of a face-lifting job; 
13. Restore the lovely lines and/or graceful facial contours of youth; 

or making any other representation promising or implying that this p·roduct 
will have any appreciable effect in reforming or altering the shape or structure 
of the !ace, neck, skin, or muscles; 

(b) That anything is given free when in truth and in !act the price thereof 
is included in that of any other article, or when the recipient is required to 
make any paymE-nt or perform any service before be is entitled to receive the 
gift; 

(c) That there is no competition In the sale of 1\Ioldette or that every woman 
is a sure buyer ; 

(d) That Reyna Contour Cream-
1. Keeps the skin young and smooth; 
2. Nourishes underlying cells and/or tissues; 
3. Overcomes sallowness ; 
4. Banishes crepy throat; 
5. ·wm give one a "clear" .skin; 
6. Will remove Jines from the eyes, forehead and/or around the mouth; 
7. Causes lines to fade away; 
8. Will normalize the pores; 
9. Restores youthful freshness to the face, throot, and/or eyes; 

(e) That any skin cream sold by respondent will rejuvenate the glands, or 
have any effect whatsoever on the glands, or by direct statement or reasonable 
Implication, that it-

1. Causes the body glands to increase their secretions; 
2. Prevents a decrease in the activity of the cells beneath the surface 

of the skin; 
3. ·wm maintain the contour of the face, by any means; 
4. Prevents wrinkles, or a flabby condition, or a dull, lifeless appear· 

ance; 
5. Penetrates the outer skin and/or reaches the cell structure beneatb; 
6. Will supply a stimulant to cell growth; 
7. Suppli~s nourishment to the cells; or 
8. Causes cells to resume the activity of youth, or builds up the tissues, 

or corrects lines, wrinkles, and/or crows-feet, and/or restores 
vitality to aldng tissues. 
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The respondent further agreed to cease and desist from the use in 
the trade name of any of her products, of the words "Contour," 
"gland" and "Rejuvenating.'' (Mar. 7, 1938.) 

02067. Course of Instructions-Qualities.-International Charm Insti
tute, Inc., a corporation, 30 Rockefeller Plaza, New York, N. Y., 
Yendor-advertiser, was engaged· in selling a cvurse of instructions, 
and agreed in soliciting the sale of and selling said product in inter
state commerce to cease and desist from representing directly or 
otherwise: 

1 
(a) That by following respondent's method women can win and hold the 

ove of' the men they want ; 
(b) That by following respondent's method women will have power uver 

men; 

(c) That by following respondent's method ruen are helpless in the hands 
Of women· 

1 
(d) Th~t by following respondent's method a woman can win and hold the 

ove of the man she wants--even in competition with women far more attractive. 
(e) That respondent's method can develop a hidden power, can make one 

glamorous and irresistible; 
{f) Tha,t respondent's method is an amazing secret; 

1 
(g) That respondent's method offers the vital knowledge every woman should 

•ave for happiness; 

1 
(h) That by following respondent's method you can win a man's interest 

nst~ntly on meeting him; 
ti ( t) That by following respondent's method women can make men's in ten

ons "serious" · 
f (j) That by 'following respondent's method women can increase their power 

0 
attrncUon, and become more glamorous and .Interesting to men; 

b (k) Tha,t by following respondent's course of Instructions a woman will be 
a le to marry the man she wants; 

(l) That any reduction in price is special so long as that price is the one 
regularly charged for the course; 
t' (m,) That any offer is limited unless all acceptances received after the explra-
IOn °f the time specified are refused. (Mar. 14, 1938.) 

. 02068. Welding Device-Qualities.-L. D. Leach, an individual trad
~~? as LeJay Manufacturing Co., 1406 "\V"est Lake St., Minneapolis, 
LInn., vendor-advertiser, was engaged in selling a device designated 
~ay Electric Arc ·welder, and agreed in soliciting the sale of and 

se hng said product in interstate commerce to cease and desist from 
l'epresenting directly or otherwise: 

(:) Tha,t the product will "weld" any metal; 
~ ) That the product is made for use anywhere welding is done; 

th c) That the product affords "intense" heat unless qualified to indicate that 
e product affords only the heat equivalent to the energy stored in the battery, 

The respondent further agreed to cease and desist from using the 
exyression "deal direct with the factory" unless such expression was 
on Y used in direct connection with such articles as were actually 



1446 FEDERAL TRADE COMMISSION DECISIONS 

manufactured in a factory owned, controlled, or operated by the 
respondent. 

The respondent further agreed to cease and desist from using the 
words "electric arc welder" alone or in combination as a part of 
the trade name for the product or from otherwise representing or 
implying in any manner that an electric arc weld could be made 
with the product. (Mar. 14, 1938.) . 

02069. Medicinal Preparation-Qualities.-J. J. Goudchaux, an indl· 
vidual trading as Service Drug Co., 453 Orleans St., Beaumont, Tex., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Shur Shot Ointment, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That respondent's ointment "works like magic"; 
.(b) That respondent's ointment penetrates into the pores; or penetrates 

deeply; 
(c) That respondent's ointment kills the cause of athlete's foot or destroys 

the parasites that cause itching; 
(d) That respondent's product gives instant relief from ringworm, athlete's 

foot, eczema, tetter, itch, or other skin diseases unless limited to the relief 
from the discomforts caused by these conditions; 

(e) That respondent's ointment bas been known for years as the quickest 
relief for ringworm, itch, tetter, or similar conditions or is a "tried and true 
remedy"; 

(f) That the use of respondent's product is promptly followed by healing or 
that "lt stops itch immediately"; 

(g) That respondent's ointment is effective in all fungus skin eruptions; 
(h) That re!lpondent's product will prevent athlete's foot; 
( i) That respondent's product will promote "rapid healing" or will bring 

healthy skin growth after a few days use or at all. (Mar. 14, 1938.) 

02070. Merchandise-Earnings and Free Goods.-The Halvorfold Co.: 
a corporation operating under the trade name of Merchandisers, 605 
·w. 1Vashington Blvd., Chicago, Ill., vendor-advertiser, was engaged 
in selling a Mystery Secret Money Pocket Belt, and agreed in solicit
ing the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That respondent's agents earn an average net profit of $10-$15 dailY; 
(b) That any article is given free so long as the offer thereof is conditioned 

upon the payment of any money or the performance of any service or the pur· 
chase of any other article; 

(c) That profits or sales are "guaranteed"; 
(d) That thieves "cannot find" the secret money pocket contained in respond· 

ent's belt, or that money ls carried in "absolute safety", 

Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed: 

(e) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent's active full-time sale~persons or dealers 
achieved under normal conditions in the due course of business; 
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(f) Not to represent or bold out as a chance or an opportunity any amount 
In excess of what has actually been accomplished by one or more of respondent's 
~alespersons or dealers under normal conditions in the due course of business; 

(g) Not to represent or hold out as maximum earnings by the use of such 
?xpressions 11s "up to," "as high as," or any equivalent expression, any amount 
In excess of what bas actually been accomplished by one or more of respondent's 
~alespersons or dealers under normal conditions In the due course of business. 
<Mar. 14, 1938.) 

02071. Medicinal Preparation-Qualities.-Part Laboratory Co., Inc., 
San Antonio, Tex., vendor-advertiser, was engaged in selling a medici
nal preparation designated Mintone, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(o) That l\Ilutone will relieve insomnia; 
(b) That Min tone will relieve cuts or bruises unless limited to the relief of 

superficial euts and bruises ; 
(c) That l\Iintone is healing or will heal unless limited to the promotion 

of hellling of conditions due to superficial causes; 
(!l) That lllintone "protects" the body from mosquitoes, chigger, or redbugs; 
(e) That Mintone combines all the benefits of all or many other comparable 

Jll'eparations offered for similar purposes; 
f (f) That l\Iintone is an effective remedy or competent treatment for athlete's 
oot Unless limited to a relief of the discomforts of that disorder; 

tb (g) That l\lintone will penetrate the sldn or will penetrate to heal from 
e Inside outward or at all; 

R (h.) That l\Iintone will "penetrate the soreness" or penetrate to relieve 
-Drams. (Mar. 15, 193S.) 

:Fr 02072. Corn Pads and Plasters-Qualities, Unique Nature, Opportunities, 
F;e Go?ds.-The Jung ~rch Brace Co:, a. corp?rati~n trading as The 
t' ot-A.Icl Mfg. Co., Puntan Bldg., Cmcmnat1, Oluo, vendor-adver-
l7r~ Was engaged in selling corn pads and plasters, and agreed in 

~0 Iriting the sale of and selling said products in interstate commerce 
0 

r-ease and desist from representing directly or otherwise: 
(o) That Foot-Aid Corn Pads-

1. "End" corns; (unless constant use Is explained) 
( b 2· "Completely" relieve painful corns "immediately": 
( ) That there is nothing as good as Foot-Aid Corn Plasters ; 

tre c; That Foot-Aid Corn Plasters are far better or the most outstanding 
8 ment for corns ever known · 
(d) T . ' 

unu hat the respondent's sales plan offers to agents or salespersons an 
sual opportunity, that it leads to financial independence, or that by its use--

1· Profits are big right from the start; 
2· A J)ermanent, profitable dealer business Is established; 
3· Profits to distributors will exceed any definite or specified sum each 

( ~·ear; 

(;: That Foot-Aid Corn Plasters or Pads are the worhl's finest quality; 

111 •1t 1
That the materials In Foot-Aid Corn Pads or Plasters ar~ finer than the 

' er als u d I (g) T se n other similar products; 
hat any package or coupon Is "free," or that any offer is a ''F1·re offer" 
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so long as the articles mentioned are included in the price of the goods required 
to be paid for. 

Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed: 

(h) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent's active fulltime salespet·sons or dealer:~ 
achieved under normal conditions in the due course of business; 

( i) Not to represent or hold out as a chance or an opportunity any amount 
In excess of what has actually been accomplished by one or more of respond~nt's 
salespersons or dealers under normal conditions in the due course of business; 

(j) Not to represent or hold"out as maximum earnings by the use of such 
expressions as "up to," "as high as," or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent's 
salespersons or dealers under normal conditions in the due course of business. 

The respondent further agreed to cease and desist from designating 
or describing its refund agreement as an insurance policy when not 
fully explained, and from otherwise representing in his aclverti-i11g 
that the efficacy of his product was insured. (Mar. 16, 1938.) · 

02073. Hair Tonic-Qualities.-Chesebrough Mfg. Co., Consolidated, 
a corporation, 17 State St., New York, N. Y., vendor-advertiser, waB 
engaged in selling a hair tonic designated Vaseline Hair Tonic, und 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Vaseline Hair Tonic will "correct" dry scalp, replenish natural 
scalp oils, or that it will be of any effect in treating a dry scalp beyond tllil 

temporary lubrication of the surface of the scalp; 
(b) That this product Is a competent treatment for dandruff unless expresslY 

limited to the action of Vaseline Hair Tonic in rcllloving the loose scales of 
dandruff and helping to prevent the appearance of snell loose scales when used 
regularly in accordance with directions; 

(c) That this preparation will enable one to have plenty of good healthY 
hair, or making any other statement importing or Implying that it will groW 
hair, or promote the growth of new hair, or that it has any effect on tlttl 
quantity of the hair except as its application by massage may aid in the 
retention of hair; 

(d) That the application of Vaseline Hair Tonic would impart new life nud 
health to the hair unless expressly limited to the effect of the massage with 
which the product is applied; 

(e) That Vaseline Hair Tonic keeps the pores open and clean or that such 
action would have any tendency to prevent dandruff; 

(f) That this product checks falling hair, unless limited to the effect of 
massage in tending to reduce the excessive falling of hair; 

(g) That wetting the hair removes the protecting natural oil, or tlHtt wnslt· 
lng one's hair in the course of a shower is one of the worst things which cull 
be done to the hnir, or making any other statement which would import or 
imply that water is harmful to the hair unless limited to excessive saturation 
without any drying; 

(h) That Yasellne Hair Tonic, with or without massage, will keep the scnlV 
clean and/or healthy unless limited to aiding in producing such results: 
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li) That this product would "penetmte" the scalp, through the pores or 
OthE'rwise, or making any other statement importing or implying that it reaches 
any further than the superficial layers of the scalp; 

(j) That dandruff is caused by a germ infection. (1\Iar. 17, 1938.) 

0207 4:. Battery Charging Devices-Qualities and Opportunities.-Com
lh.onwealth Mfg. Corp., a corporation, 4208 Davis Lane, Cincinnati, 
Ohio, vendor-advertiser, was engaged in selling devices for use in 
~har?ing batteries designated Wonder Battery Charger and ·wonder 

ectJfier Bulb, and agreed in soliciting the sale of and selling said 
~~oducts in interstate commerce to cease and desist from representing 
lrectly or otherwise: 

(a) That respondent's ·wonder Battery Charger will charge-
1. Twelve (12) batteries; 
2. Twelve (12) batteries in eighteen (18) hours; 
3. Twelve (12) batteries efficiently; 

(b) That re~<pondent's \Vonder Battery Charger ls-
1. A powerful efficient machine; 
2. Built on a new scientific principle ; 
3. Dependable and trouble-free; 
4. A professional charger; 
5. Fully guaranteed in every way; 

h (c) That respondent's \Vonder Battery Charger features a close, accurate 
c urging control with super-accurate ammeter; 

_(d) That Wonder Battery Charger is sold "complete" for $19.75, or any other 
~;Ice so long as the vurehase of other equipment is necessary in order to oper

e the charger; 

(e) That resvondent has applied for a patent for a new principle featured 
Only in its Wonder Battery Charger; 

1 (f) That respondent's Wo]](1er Battery Charger features many refinements 
n design and construction usually found only in higher priced chargers; 
d (g) That respondent's Wonder 8-Ampere Rectifier Bulb offers the following 8 

vantages over other devices u8ed for the same purpose; 
1. Costs less to operate ; 
2, Provides rectified current of purer quality; 
3. Will charge 1 to 12 batteries; 

(h) That respondent's 'Vonder Battery Charger offers one--
1. A new way to really big money ; 
2. Au opportunity to earn cash profits as high as 800o/o; 
3. An opportunity to make profits the first week; 

(i) 
g· That respondent's Wonder Battery Charger will enable an operator to 

Ive_ cnstoniPrs one-day charging service at minimum current cost; 
tl (J) That r!'spomlent's Wonder Battery Charger offers garnges, flervice f;ta
thons, repair shops, tire and accessory shops-large and small estublishments
tU:: 0 PPortnnity to share In the huge profits of buttery-charging service at many 

£>s less than the cost of old fashioned chargers; 
fl (k) That reF:pondrut's Wonder Buttery Charger offl'rs bus lines, fleet OWIIPrs, 
llire Bud Police departments, and amusement parks, at Insignificant cost, the 

enns of Raving hundreds of dollars yearly on battery-charging expenses. 

. ~he respondent further agreed in soliciting the sale of its products 
111 

lnterstate commerce, to cease and desist from the use in its adver-
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tising literature or otherwise of a Certificate of Merit of the A.utomo
tive Test Laboratories of America, Chicago, Ill. (:Mar. 17, 1938.) 

02075. :Booklets-Qualifications, Value, and Qualities.-R. A. Nelson, 
an individual trading as Robert Nelson Enterprises, and Nelson En
terpdses, 198 S. Third St., Columbus, Ohio, vendor-advertiser, was 
engaged in selling booklets pn Hypnotism, and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) Inferentially or otherwise, by use of such terms as "Dr. Ali-Bey," •·or. 
Alibey," "Effendi of Egypt;" "Oriental," alone or in combination, or by the use 
of any other word or words alone or in combination, that the author of anY of 
his books on hypnotism is a doctor of any science or a person of Egyptian or 
Oriental title or respect, or that any of !<aid discourses is of Egyptian or 
Oriental authorship or relates an Egyptian or Oriental method of hypnoti~lll. 
unless and until such is a fact ; 

(b) That the value of any of his discourses on hypnotism is any amount 
greater than the actual value thereof; 

(c) That any of the methods contained in any of his books on hypnotism iS a 
.. secret" method ; 

(d) That any of his methods of hypnotism will enable one to produce tests 
and experiments in hypnotism in a "genuine'' manner. (Mar. 17, 1!)38.) 

020i6. Medicinal Preparation-Qualities and Dealer Owning Labora
tory.-,Villiam Tulford Drown, an individual operating under the 
trade names of Health Laboratories, and Health Products Co., P. O. 
Box 651, Sacramento, Calif., vendor-advertiser, was engaged in sell· 
ing a product consisting essentially of dried seaweed and designated 
NEU-LIFE, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That Neu-Life contains any characteristics or qualities, or can achieve 
any specified results, except such as may be ascribed properly to its iodille 
content, as established by competent reputable scientific authority; 

(b) That Neu-Life will be of any value in any condition except those caused 
by or associated with a deficiency of iodine; 

(c) That, due to its iodine content or otherwise, this product will rebuild 
nerves, rejuvenate the body, restore bodily vigor, restore health, overcome min
eral starvation, affect the glands generally, overcome malnutrition, reduce bodY 
weight, Improve eyesight, help each case according to its needs, constitute a 
"body builder," restore the color of the hair, revitalize the body, enrich tlle 
blood, be of benefit to the functioning of the brain, furnish stamina and enuur· 
nnce, halt pt•emature old age, or impart the spark of youth. 

The respondent further agreed to cease and desist from the use ?f 
the word "Laboratories" as a part of his trade name or otherwise Jll 

such a way as to import or imply that he owned, operated or con
trolled a laboratory. (1\Iar. 18, 1938.) 

020i7. Merchandise-Qualities, Prices, and Special Offers.-1\fina Tay· 
lor, an individual, trading as Lewis Reducing Belt Co., 433 Elizabeth 
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Ave., Newark, N. J., vendor-advertiser, was engaged in selling an 
~~domina! belt designated Lewis Reducing Belt, and agreed in solic
Iting the sale of and selling said product in interstate commerce to 
cease and desist from representing direcUy or otherwise: 

(a) That by the use of respondent's abdominal belt 
1. The waist line melts a way, or went; 
2. The fat disappears like magic, or the surplus flesh is gone; 
3. Any specified or estimated number of persons have obtained results, or 

received benefits; 
4. One's appearance is changed immediately; 
5. The waist can be reduced by any definite amount or within any 

definite time ; 

1 
(b) That wearers of the respondent's abdominal belt look better, have an 

nv!gora te<l feeling, or enjoy freedom from 
1. Gas; 
2. Indigestion; 
3. Headaches ; 
4. Shortness of breath; 

(c) That permanent reduction comes ft·om wearing respondent's abdominal 
belt 0 ver a longer period ; 

(d) That by the uc;e of the Lewis method one can reduce that protruding 
lllid-secuon from the first day, or look or feel younger; 

(e) That the Lewis method will 
1. Increase one's endurance ; 
2. Give an erect athletic carriage; 
3. Reduce that "bay-window"; 
4. Make oue appear slimmer; 

(f) That respondent's abuomlnal belt 
1. Does the work Itself· 
2. Is an innovation in r~ducing; 
3. Produces effective, efficient, or sure results; 
4. Gives one a new feeling of vitality, invigoration or pep; 

(g) The rPspondent's abuominal belt offers the advantages of 
1. Loss of 110unds ; 
2. Less fatigue; 
3. New freedom of action; 
4. Lighter step ; 
5. Better health · 

(h 6· Better chance~ in business or social life; 
"g ) That any results from the use of the respondent's abdominal belt are 

narauteed". 

\Vh(:) That a~y offer is a "Free Trial Offer," or that it cost~ nothing to try it 
(J~ paymPut for the 11rtlcle is required before delivery; 

Sold Is That a?y price at which the respondent's abdominal belt is regularly 
· a special, low, or intl'Odnctory price. 

tl The respondPnt furthPr agreed to cease and desist from the use of 
le Word "ll d · " d f h 

n l!' ucmg as a part of lwr tra e name or as a part o t e 
ame f 'd QCl 0 sa1 abdominal belt. (1\Iar. 18, 1938.) 

p w
078. Medicinal Preparations-Qualities.-The Dixie-Rub Co., n cor

oration, Concord, N. C., vendor-advertiser, was engaged in selling 
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medicinal preparations designated Dixie-Rub and Dixie-Rub, Jr., and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Dixie Rub Jr. gives relief from sore joints and muscles, sprains, 
bruises, and sore, aching feet ; 

(b) That Dixie Rub Jr. causes pain to vanish or that its oils penetrate to or 
reach the troubled spot ; 
· (c) That by using Dixie Rub Jr. one can rub away the pain from sprains; 

(d) That Dixie Rub Jr. is an amazing disco>ery that warms, stimulates, or 
penetrates; 

(e) 'l'hat the pencil offered by respondent as a premium is the only pencil 
of its kind in the world; 

(f) That Dixie-Rub Jr. works like magic; 
(g) That Dixie Rub Jr. is unexcelled for bruises, sprains, stiffness, muscle· 

soreness, swellings, athlete's foot, and other pains; 
(h) That by rubbing Dixie Rub Jr. on the back of the neck it will bring 

sleep and comfort ; 
(i) That Dixie Rub Jr. is a competent remedy for common ringworm of the 

toes sometimes called athlete's foot, for colds, and for pneumonia; 
(j) That Dixie Rub heals and reduces enlarged glands and other blemisheS 

in animals; 
(k) That Dixie-Rub is an etrective trentment for Lameness of All Kinds, 

Thrush, Bowed Tendons, Swellings of all Kinds, Quarter Crnckfl, Heel Cracks. 
Enlarged Glands, Big Knees, Distemper, Strangles, Pneumonia, Pleurisy, Jnur, 
in animals. 

(l) That either of respondent's products is a germicide. (Mar. 21, 1938.) 

02079. Cosmetics-Qualities.-Charles S. Bradley, Mrs. Charles S. 
Bradley, copartners trading as 1\Irs. C. S. Bradley, 5108 Chowen 
Ave., Minneapolis, Minn., vendor-advertisers, were engaged in selling 
cosmetics designated Mrs. Bradley's Face ·wash, Facial Salve and 
"Wild Rose Cold Cream, and agreed in soliciting the sale of a.nd selling 
said products in interstate commerce to cease and desist from repre
senting directly or otherwise: 

(a) That "Mrs. Bradleys' Face ·wash"-
1. Will clear the skin or complexion, unless, in conjunction therewith, It 

is indicated that it will not do so in all cases and under all cir· 
cum stances ; 

2. Will prev!'nt wrinkles, oiliness, and/or aging of the skin; 
3. Will remove blackheads ; 
4. Will remove or is a competent treatment for mother patches; 
5. Will remove or is a competent treatment for pimples, unless such 

claims are qualified so as to clearly indicate that Its value in sueh con
ditions Is confined to pimples due to external causes and existing in 
the outer layers of the skin; 

(b) That Facial Salve and "Mrs. Bradley's Faee 'Vash" are "natural" 
beauty aids; 

(c) That Facial Salve heals; 
(d) That Wild Rose Cold Cream Is capable of building tissue, or that "it 

works wonders while you sle!'p." (Mar. 21, 1938.) 
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02080. Medicinal Preparation-Qualities.-Dr. Leonhardt Co., a cor
poration, 327 Washington St., Buffalo, N. Y., vendor-advertiser, was 
llngaged in selling a medicinal preparation designated Hen-Roib 
(formerly designated Hem-Roid), and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from 1·epresenting directly or otherwise: 

(a) That Hen-Roib will

}_ "End" piles ; 
2. ''llanisb" piles; 
3. Give "lasting relief"; 
4. Cause plies to "go"; 
5. Gh·e "permanent" relief; 
6. "Rid" one of pile misE-rY; 

or from othE-rwise reprE-senting that the benefits producE-d by Hen-Roib will be 
Pl!rrn,'lnent or that any condition rE-lieved by Ilen-Roib will not recur; 
. (L) That Hen-Roi!J "hE-als" or "restores," except as the remedy assists Nature 
10 such direction ; 

(c) That IIen-Roib is "guaranteed," unless distinctly limited to a guarantee 
or refund of tbe purchase price in thr event of dissatisfaction; 
f (d) That IIE'n-Roib constitutes a competE-nt trE-atment or an effective remE-dy 
or Piles, unless limited to its value as an internal palliative treatment for 

attaeks of piles causE-d ot· aggt·avatE-d by acute hE-patic congestion; or that piles 
are Ill ways caused or aggravatE-d by t11e latter; 

(e) lly direct statement or by reasonable inference that surgery cannot 
relieve Piles . 

22 (f) That iien-Roib is succE-ssful in en'n "the most stubborn cases." (Mar. 
' 1938.) 

02081. Medicinal Preparation-Qualities.-W. C. Pollard, A. L. Riaff, 
~lld L. l\I. Jensen, partners, trading as N' eo Vim Co., 497 North High 

t., .C.olumbus, Ohio, vendor-advertisers were engaged in selling a 
111~? 1.Clllal preparation designated as Neo-Vim Tonic, and agreed in 
~0 !Citing the sale of and selling said product in interstate commerce 
0 cease and desist from representing directly or otherwise: 

wei~: That the use of respondents' product will ennble one to sleep, and sleep 

rh (b) That t'efipondents' product will relieYe or is a competent remE-dy for 
euma tic . b . . or .. . pums, ack and lE'g pams, hE-adache, nervousnei's, or loss of energy, 

ttred" kidneys· 

i~) That rcspon,dents' product will relieve "that tired, run-down condition"; 
l!Ul ) That respondents' product will rE-store "pep," or will build bettE'r health, 

e~s J' · ( e 11lllted to improving the appetite; 
( ) That respondents' product is "sciE-ntifically appraised"; 

the'•~ That re~pondents' product will "rid the system'' of waste matter, or help 
systelll" throw off waste mattE-r· 

(g) T , ' 
g00d hat respondents' product wlll E-nable one to regain strength, restore a 

( h )COJllplex!on and to keE'p it, or keep the user in "good condition"; 
That r!:'Spondents' protiuct will IncrE-ase the bile salt In the "system," 

16045Jm-39-YoL.26---94 
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unless limited to increasing the secretion of bile from the liver, or that It is a 
competent treatment for a "sluggish system." (Mar. 23, 1938.) 

02082. Antiseptic-Qualities.-Skol Co., Inc., 17 East 42nd St., New 
York, N. Y., vendor-advertiser, was engaged in selling an antiseptic 
preparation designated Skol, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise : 

(a) That Skol Antiseptic keeps the skin looking as lovely and unblemished 
as when one first stepped out of the shade; 

(b) That Skol Antlseptic-

1. Is "totally" different in ingredients and effect; 
2. Relieves sunburn by a new scientific light control "principle"; 
3. Takes the pain outl of burns "quicker than anything yon have ever 

tried''; 
4. Is the new "Swedish" antiseptic and germicide; 
5. "Penetrates" or "11enetrates deep"; or 
6. Relieves "all types" of burns, except when limited to minor burns ; 

(c) That Slwl Antiseptic promptly relleves burns from stoves, flatirons, 
matches, electric appliances and scalding from hot foods and liquids, except 
when limited to minor burns; 

(d) That Skol Antiseptic contains the only known stahle solution of "tannic 
acid"; 

(e) That Skol Antiseptic will be found an excellent treatment to streugthen 
and aid in the healing of bleeding and tender gums, except when limited to 
minor causes. (Mar. 24, 1938.) 

02083. Toothpaste-Qualities.-Iodent Chemical Co., Inc., a corpora· 
tion, 1535 Sixth St., Detroit, 1\Iich., vendor-advertiser, was engaged 
in selling a toothpaste designated Iodent Toothpaste, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That respondent's product will remove all stubborn discolorations; 
(b) That respondent's product will restore teeth to their original brilliance 

and beauty; 
(c) That respondent's product has the polishing factor enabling the teeth to 

retain their original brilliancy 24 hours a day; 
(d) That r£>spondent's product will prevent exposed surfac!'S from the ac· 

cumulation of dirt or harmful materials. (Mar. 25, 1038.) 

02084. Food Preparation-Qualities and Indorsements.-N"ew York He
search Corp., a corporation, 302 Eastern Parkway, New York, N.Y., 
vendor-advertiser, was engaged in selling a food preparation desig
nated Melvite, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease an<!, desist from representing 
directly or otherwise: 

(a) That the use of Melvite eliminatPs sl£>epless nights, or is a competent 
trPatm£>nt for Insomnia, or that it will do more than Induce sleep when takeU 
ag a hot beverage at bedtime; 

(b) That l\Ieh·ite is a food discovery ; 
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(c) That the Lecithin in Melvite is recommended by European doctors for 
sleepless and nervous patients; 

(d) That Lecithin is a "Life-Substance," or contains a unique-working 
ingredient ; 

(e) That the use of Melvite for one month or at all will t·esult in restful 
sleep, steady nerves, or health ; 

(f) That the bodies of l\lelvite users fill out with solid flesh or gain strength
ened vitality unless limited to the benefits derived from the nutritive value of 
the ingredients plus the nutritive properties and value of the glass of milk 
in Which it is taken ; 

(g) That the addition of Melvite to the diet will give one calm or serene 
nerves; enable one to immediately fall asleep, or enable one to awake rested 
<>r strong every morning; 

(h) That Melvite feeds the nerves or gives quick strength to nerves or mus
des. (Mar. 25, 1938.) 

02085. Hair Dressing Preparation-Qualities.-Edward J. Roloff and 
Mrs. Georgia 0. Roloff, copartners trading as Georgia 0. George 
Laboratories, 3400 Wilshire Blvd., Los Angeles, Calif., vendors
~dvertisers, were engaged in selling a hair dressing preparation des
lg~ated Hair-A-Gain, and agreed in soliciting the sale of and selling 
sald product in interstate commerce to cease and desist from repre
senting directly or otherwise: 

(a) That respondents' product will restore color to grey hair or will restore 
natural color to faded hair; 

(b) That respondents' product will restore health to the hair; 
li (c) That respondents' product will stimulate the hair growth or that "mil-

ons" use it for that purpose; 
(d) That respondents' product will "correct" dandruff; 
(e) That respondents' product will regulate dry or oily scalps. 

Respondents further agreed to cease and desist from using the 
Word "Laboratories" in their tmde name unless and until they actu-
ally . . d I I . 'fi - . . d mamtame a p ace w 1ere scwnh c Illvt'stlgatwns were con-
ucted by a competent scientist. 

t Respondents further agreed to cease and desist from the use of the 
l~ade name "Hair-A-Gain" for the product so designated unless in 
( Irect connection therewith it was also stated that the product would 
not grow hair. (Mar. 25, 1938.) 

02_086. Accessory Foods-Qualities.-Harold Hain, an individual op
~tmg under the trade name of Hain Pure Food Co., 602 Mateo St., 

'~ Angeles, Calif., venuor-aclvertiser, was engaged in selling acces
s~y fo_ods designated specifically as-Accessory Food Type "R" 
~es educmg Food), Accessory Food Type "L" (Laxntive Food), Ac
"G;:ory Food Type "A" (Anti-Anaemia Food), Accessory Food Type 

(Gland Food), Accessory Food Type "S'' (Skin Food), Acces
~;y F?od Type "N" (Nerve Food), Accessory Food Type "D'' (Anti

JaLebc), and agreed in soliciting the sale of and selling said prod-
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ucts in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That any of respoiH1ent's products is a "reducing food," or will 

1. Accomplish a reduction in the weight of the user, or 
2. Correct the fundamental causes of excess welg!Jt, or 
3. Turn food eaten into energy rather than into fat; 

(b) That any product sold by respondent will overcome obesity, or restore 
glands to normal condition; 

(c) That Type "U" or any other of 1·espondent's products, nourishes o.nd 
vitalizes every organ lu the body ; 

(d) That Type "R" accelerates the entire process of assimilation and elimi
nation; 

(e) That Accessory Food Type "L" is a competent treatment or an effective 
remedy for constipation; 

(f) That Accessory Food Type "A" is an "Anti-Anaemia Food" or that it 
constitutes a competent treatment or an effective remedy for anemia; 

(g) That Accessory Food Type "A": 

1. Will replenish, enrich, and purify the blood stream, or 
2. That one teaspoonful contains the active food principle of more than 

400 teaspoonsful of fresh, raw vegetables; 

(h) That Accessory Food Type "G" is a food for the glands, or 

1. \Vill eliminate the poisons of fatigue, or 
2. Will increase endurance and vigor, or 
3. Is a vitalizer or normalizer, or 
4. Will increase capacity for physical or mental effort; 

( i) That the type of obesity or its cause can be determined by observation 
of physical qualities or external symptoms; 

(j) That certain individuals must first gain weight before they can lose it; 
(k) That Accessory Food Type "S" is a "skin food," or is a blood cleanser; 
(!) That Accessory Food Type "N" is a "nerve food"; 
(m) That Accessory Food Type "D" is an "Anti-Diabetic," or tbnt it con

tributes to the strength of the pancreas; 
( n) That any of respondent's food products furnish elements not furnished 

hy the average dietary, or that persons not receiving adequate amounts of all 
the necessary vitamins and minerals from their ordinary diet would be able 
to supply such deficiencies by consuming the "Hain Accessory Foods" in accord
ance with directions. (Mar. 25, 1038.) 

02087. Food Products-Qualities, Composition, and Medical Indorse· 
ments.-Mildred M. Lager, an individual trading as House of Better 
Living, 1207 West Sixth St., Los Angeles, Calif., vendor-advertise~·, 
was engaged in selling food products designated Vegeminerals and Oil 
of Garlic, and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directlY 
or otherwise : 

(a) That VPgeminerals constitute a l.liPtary treatnwnt for anemia, ma!nU 
trltion, run-down condition, arthritis, nerve or blood disorder!!; 

(b) That Vegeminerals are "new ideas in health"; 
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(c) That all the properties in 52 fruits and vegetables are fou.\ld In Vege· 
minerals, or that Vegeminerals contain any number of vegetables Ol' fruits 
in excess of those actually included in the formulas; 

(d) That the use of Vegeminerals #3 is an aid in the treatment of colitis or 
Is a dependable remedy for constipation, or the best remedy for constipation, 
or that the okra contained therein "will aid in 'overcoming' constipation"; 

(e) That the system cannot utilize vitamins unless they are taken with 
Dlinerals · 

(f) That Vegeminerals supply "ample" phosphorous metabolism; 
(g) That Oil of Garlic is the best aid for high blood pressure; 
(h) That doctors advise or prescribe Oil of Garlic Capsules to ward off colds; 
( i) That garlic is an intestinal antiseptic or normalizes the system, or is the 

latest discovery of science for this purpose; 
(j) That garlic is an excellent source of organic sulphur, or combats colon 

troubles, or that garlic is a competent treatment for arthritis; 
(k) That doctors are getting "surprising results" with Oil of Garlic, or that 

doctors say one should use them for "all colon troubles"; 

1 
(!) That Oil of Garlic will "keep the colon the way it should be." (Mar. 28, 

938.) 

P ~2088. Food Product-A. M. A. Acceptance, Composition, and Qualities.
~ l'lnce Macaroni Mfg. Co., a corporation, 207 Commercial St. Boston, 
"'!ass., vendor-advertiser, was engaged in selling a food product desig
nated Veta-Roni, and agreed in soliciting the sale of and selling sai.d 
~~oduct in interstate commerce to cease and desist from representing 

lrectly or otherwise: 

(a) That Veta-Roni has bPen accepted by the American Medical Association: 
(b) That Veta-Ron! is full of "the" vitamins which are non-acid producing; 

or from otherwise implying that Veta-Roni will not produce acid; 
eh~c) That by trying Veta-lloui for a week you will see admirable results and the 

lldren Will acquire vivacity and a good color: 
t (d) That by trying Veta-Roni one will be amazed at the way chlld•·en develop 

11 rength and robustness : 

0 
(e) That Yeta-Roni can be eaten by those who do not wish to put on weight 

r w·n 
( 

1 cause one to lose weight or attain normal weight; 
(f) That Veta-Roni contains vitamins A and D; 
Y) That Veta-Roni is more valuable than milk; 

in (h) That Veta-Roni will help the ailments of babies, convalescents or persons 
Weak health · (') . 

( 
1 

That Veta-Roni is of value in clearing one's complexion; 
hes![ That the American Medical Association or its Council on Foods did not 

(kate an instant in accepting Veta-Roni; 
com ) That Veta-Roni has fifty per cent less starch than macaroni, or any other 

Parisons not justified by the facts. 

p 1.~he respondent further agreed that in publishing statements com
ttr~ng the protein content or nutritional value of Veta-Roni with 
p~a t ?f any other food, such comparison would be based upon the 
fo~d:lll con~ent or nutritional value of that quantity of each of such 
Pe as might reasonably be expected to be eaten by an average 

rson at one meal. (Mar. 28, 1938.) 
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02089. Medicinal Preparation-Qualities and Relevant Facts.-0. TI. 
Stokes, an individual trading as Robert Stokes, Charles Stokes, David 
Stokes, Joseph Stokes, Louis Stokes, H. H. Stokes, Adam Stokes, 
Henry Stokes, and H. K. Stokes, Mohawk, Fla., vendor-advertiser, 
was engaged in selling a preparation for the tobacco habit designated 
Angelico Root, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That the product is a tobacco "antidote" or an "antidote" for the tobacco 
habit; 

(b) That the product is a stomach remedy; 
(c) That the product will cure the tobacco habit; 
(d) That the cigarette is a maker of invalids, criminals or fools, or that 

morons smoke cigarettes lnvat·iably; 
(e) Thattobacco: 

1. Injures the heart, nervi's, stomach or eyesight; 
2. Dulls the sense of taste or hearing; 
8. Is ruinous to the sexual sy~'<tem; 
4. Dulls or impairs the sexual "appetite"; 
5. Causes sterility or impotence; 
6. Makes one a puerile or pitiful wreck; 
7. Is a poison to the "system" ; 
8. Is a nerve wrecker or an irritant; 
9. Produces insanity; 

10. Causes blindness, cancer or high blood pressure; 
11. Stimulates the adrenal glands; 

(f) That use of the product will enable one to make the tobacco habit quit 
"you" or that by its use one will be through with tobacco forever, or that one 
"will" no longer have a desire for tobacco; 

(g) That every package of clga'rettes should bear a skull and cross bones or 
be labeled a deadly poison like rough on rats; 

(h) That the cigarette smoker commits suicide on the installment plan; 
( i) That cancer of the lips, tongue or stomach is on the inct·ease as the habit 

of smoking is on the increase ; 
(J) That nicotine poisoning causes: 

1. Arterial schlerosls ; 
2. General nervousness ; 
3. Excitability; 
4. Excessive worry; 
5. Attacks of dizziness; 
6. High blood pressure; 
7. Cancer; 
8. Sleeplessness ; 
9. Loss of memory ; 

10. Defective eyesight; 
11. Loss of sexual power ; 
12. General loss of mental adivities; 

(k) That In the burning of a clgnrette paper a poison Is fot·med which: 

1. Has violent action on the nerve cells ; 
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2. Produces a permanent or uncontrollable degeneration of the brain cells; 

0) That any component of tobacco smoke is a deadly polson when such Is 
not a fact· 

( m) Th~t any medical college graduate applying to enter the Medical De
Partment of the Army has been declined becaui;ie of "tobacco heart"; 

. (n) 1'hut any number or percentage of patients in any Insane asylum are the 
Victims of tobacco · 

(o) That the bo; who uses tobacco is or will be absolutely unable to draw a 
straight line; 

h (p) That the product is a competent treatment or an effecti,ve remedy for 
t e tobacco habit unless limited to its aid In the treatment of said condition. 
(Mar. 29, 1938.) 

02090. Medicinal Preparation-Qualities and History.-0. H. Mansfield 
and Melvin B. Mansfield, copartners trading and doing business 
~n~er the trade name of The Inca Co., 810 'Vest 6th St., Hollywood, 

alr~., vendors-advertisers, were engaged in selling a medicinal prep
~abon designated Kel-Inca A and Kel-Incu B, sometimes designated 
~l-Inea Scar Cream, and agreed in soliciting the sale of and selling 

said product in interstate commerce to cease nnd desist from repre
senting directly or otherwise: 

Wiit) That said products bring hope of a smooth skin to replace scars or 
(b Prove helpful in p1·eventing scat's; 

s ) That said products have been used successfully on nearly all types of 
ears; 

to~) That from au ancient race has come a magic formula which Is destined 
( ring happiness to men and women of the modern world; 
(d) That the younger the scar tissue t11e more readily it will respond; 

el' e) That said prodncts Rre creflms for scars or are designed to aid in the 
lminatlon of scars· 

n!' (f) That one is offered the hope of ridding himself of much of the unsightli
ss of scars· 

~f)) That s~id pt'oducts are beneficial to the skin wherever applied; 

l't 
1 

That from the first application it begins its magiral work and keeps 
Up •'t (. " 1 h ench succeeding application; 
( 
1:~ That said products eat scars gradually; 

tio 1 That after the use of said products the flesh resumes lts normal func
ns and th k' (k) e s. m Its normal color; 

Signs. That satd products are of value in the prevention or elimination of 11ge 

0) 'That t• 
IU!r 

1 
un 11 Kel-Inca was discovered no crram had ever accomplished the 

ac e of removing scars. 

of ~~e respondentS! further agreed to cease and desist from the use 
ing t~ Wor~ "President" in form letters or in any other way indicat

It at sa1d business was incorporated. 
the Was agreed that the respondents would discontinue the use o£ 

Word "I b " wa . . ~ oratory as a part of a trade name or in any other 
ear;ie~ndicatJ.ng .that they maintained a laboratory wherein was 

on Scientific research. plar. 29, 1938.) 
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02091. Antiseptic-Qualities.--Char-Tex, Inc., a corporation, 600 
Stinson Blvd., Minneapolis, Minn., vendor-advertiser, was engaged in 
selling an antiseptic solution designated Char-Tex, and agreed in so
liciting the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise : 

(a) That Char-Tex will stimulate the blood flow, or allay inflammation; 
(b) That Char-Thx has any analgesic or de-sensitizing properties; 
(c) That Char-Tex kills the germs or bacteria in the mouth or that by using 

Char-Tex one can effectively prevent disease caused by germs in the mouth. 
(Mar. 29, 1938.) 

02092. Tooth powder-Qualities and History.-F. James Herman, all 

individual trading and doing business as Bear Crest Co., Box 5666, 
Metropolitan Station, Los Angeles, Calif., vendor-advertiser, was en· 
gaged in selling a preparation designated Pyreagos Tooth Powder, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Pyreagos Tooth Powder is a treatment for pyorrhea; 
(b) That Pyreagos Tooth Pow!ler will harden gums or stop the spongy, bleeding 

condition of gums ; 
(c) That Pyreagos Tooth Powder is insurance for dean teeth and healthY 

gums; 
(d) That three-fifths, or any other percentage not established by reliable sta· 

tistics, of the people of the United States suffer from pyorrhea; 
(e) That Pyreagos Tooth Powder is a perfect tooth powder without a defect; 
(f) That Pyreagos Tooth Powder is made under the supervision of Pharllla· 

ceutical Chemists; 
(g) That Pyreagos 'footh Powder is a sterilizing, germicidal or healing agenti 
(h) That Pyreagos Tooth Powder contains only ingredients that insure clean. 

sound teeth and healthy gums ; 
(i) That after being cleaned with Pyreagos Tooth Powder plates may be worll 

with the utmost ease and comfort; 
(j) That thousands have been grateful for the permanent relief afforded bY 

Pyreagos Tooth Powder; 
(k) That Pyreagos Tooth Powder will cause teeth to become tight; 
(l) That it is unnecessary to have teeth extracted or that Pyreagos Tooth 

Powder will save the cost of dentistry. (l\Iar. 29, 1938.) 

02093. Hair Tonic-Qualities.-Ar. Winarick, Inc., a corporation, B?5 

East 140th St., New York, N. Y., vendor-advertiser, was engaged 1n 
selling a hair tonic designated J eris, and agreed in soliciting the s~Ie 
of and selling said product in interstate commerce to cease and desiSt 
from representing directly or otherwise: 

(a) That germs generally kill hair or are a general cause of falling bait' i 
(b) That Jeris penetrates the scalp pores, or seeps into the pores killing 

harmful germ life; 
(c) That Jerls "tones" the oil sacs; 
(d) That Jeris eliminates the germs which create indamed or itching scalP• 

or prevents scalp disorders; 
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(e) That Jervis eliminates dandruff unless limit('d to a temporary removal 
of the dandruff scales; 

(f) That Jeris encourages the growth of new hair; 
(g) Inferentially or directly, that Jeris oYercomes dandruff, falling hair, 

irritated or inflamed scalp; 
(h) That Jeris corrects scalp disordN'S; 
(i) That Jeris is the "only" hair preparation which more than meets the 

government requirement for antiseptic strength; 
(J) That the use of Jeris will result in hair and scalp health; 

1 
(k) That Jeris seeps into the pores killing dandruff germs or that dandruff 

8 caused by an identified germ. ( l\Iar. 30, 1938.) 

02094. Men's Clothing-Source or Origin, Free Product, Nature of Manu
~cture, Earnings, etc.-Packard Shirt Mfg. Corp., a corporation, 131() 
. lum St., Terre Haute, Ind., vendor-advertjser, was engaged in sell
l~g Shirts, Pants, Neckwear, Hosiery, etc., and agreed in soliciting 
t le sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 

t (a) That anyone is its "factory representative" for any article not manufac
llred in a factory owned, controlled or operated by the respondent; 

f (b) That respondent secures its materials from ewry corner of the world, or 
gronl Otherwise representing or implying that its materials are imported from any 
eographical section, when such is not a fact; 

th (c) _'l'hat any article Is "free" when the purcha~e price thereof is included in 
of :;nee ?f another article, or when the rendering of a service or the payment 

oney IS required · 
In (d) That any article is "made to order" or "tailored," unless said article is 

ade accord' · · ( ' mg to the md!Vidual measurements of the customer; 
aru~~e T.hat any article sold by it comes "direct to the wearer" unless the said 
re

8 
IS manufactured in a factory owned, controlled or operated by the 

'POU()ent. 

an~) lnfe~entially or otherwise by use of the words "from our factory," or in 
arttcJ:th~r manner that the respondent manufactures any article, unless said 
re 18 manufactured in a factory owned, controlled or operated by the 

8POndent.' 

'I'he respondent further stipulates and agrees: 

th!· Not to make unmodified representations or claims of earnings in excess of 
achi avet·age enrnings of respondent's active full-time salespet·sons or dealers 

2 e~ed under normal conditions in the due course of business; 
exc~s ot to represent or hold out as a chance or an opportunity any amount in 

· s of What h sales as actually been accomplished by one or more of respondent's 
"· ~;rsons or dealers under normal eonditions in the due course of business; 
·~. ••Ot t 

IJress· 0 represent or hold out as maximum earnings by the use of such ex-
tous as " t ' excess up o, ' "as high as" or any equivalent expression, any amount in 

saresp of What has actually been accomplished by one or more of respondent's 
. ersons or d 1 and ea ers under normal eonditions in the due course of business; 

dl:~c;hat in future advertising where a modifying word or phrase is used in 
or Phr:onnection With a specific claim or representation of earnings, such word 

se ~>hall be printed In type equally conspicuous with, as to form, and at 
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least one-fourth the size of the type used in printing such statement or n•pres!'nt!l· 
tion of earnings. ( l\lar. 30, 1938.) 

02005. Cosmetics-Source and Q.ualities.-F. B. Mastin, Jr., an indi
vidual doing business under the trade name of Calmas Products, 1059 
North Vine St., Hollywood, Calif., vendor-advertiser, was engaged in 
selling cosmetics designated Calmas French Face Conditioner, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That reRpondent's beauty treatmeut is-
1. A French treatment; 
2. A new European discovery; 
3. U~ecl at European watering places or resorts, or brings the slime benefits 

that millionaires enjoy abroad; 
4. Is imported from France or contains imported ingredients; 
5. Is based on latest scientific finds in cosmetic research; 

(b) 'l'hat respondent's treatment will remove, remedy, eradicate, eliminate, re
duce, correct, clear up, or clean up, wrinkles, blemishes, enlarged pores, phnp\eS, 
puffiness, lines, blackheads, acne, aging, sallow skin, or is a competent or efl't•ctire 
treatment for any or all of the above skin conditions; 

(c) '!'hat through the use of respoudent's product
!. One ean regain the bloom of youth; 
2. 'York wonders on signs of age; 
3. Help remove the years from one's appearance; 
4. Bring new life and beauty to the face and neck; 
5. Renew one's face ; 
6. 1\Iake one look 10 years or any other muuber of years younger; 
7. Rejuvenate the face or neek; 
8. Obtain a lovely complexion; 

(d) That respondent's treatment beautifies WOIIH'n of all ag·es; 
(e) That results are guaranteed or proven or that snceess Is guaranteed ft 0111 

the first treatment; 
(f) That respondent's product has been tested by expert ehemists; 
(g) That the use of the wro11g creams or cosmetics has in many cases bee11 

a cause of premature old age; 
(h) That vitamin F in respondent's cream can be absorbed through the skill 

or Is of value in correcting or promoting the health of, or has any value In, 
the treatment of the skin; l 

(i) That vitamin D iu respondent's cream is of value in the treatment 0 

wrinkles, pimples, blaekheads, or any skin condition; 
(J) That respondent's cream or any ingredients except the vitamin D coil' 

tained therein will penetrate to or is absorbed by the "underskin"; 
(k) That respondent's treatment is a "face lifting without surgery"; 
(l) That respondent's product is used by Hollywood moving picture stars: 
( m) That all Ingredients usf'd in respondent's products are described ln tile 

United States Pharmacopoeia; 
( n) That respondent's products will help restore essential or necessary eJe· 

ments to the skin; d 
(o) That respondent gives "free" merchandise or a "free" gift to a limite 

number or women; 
(p) That respondent's treatment "strengthens skin tissues, stimulates ot 

tightens sagging muscles" ; 
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( IJ) That respondent's treatment ~;:npplies Cholesterol, lecithin or vitamin F 
to the skin as readily as though they were supplied from within; 

(r) That respondent's laxative tablets de;;ignated "Lally's Health Pellets'' 
Will bring health to the user, "keep you clean inside," or surely free the body 
of waste pof;:;onous matters; · 

( 8 ) That rPspomlent's treatment Is a safe aud effective way to beauty; 
c. (t) That the suggestions made in respondent's literature are "French Beauty 
,,ecrets." 

The respondent further agreed to cease ami desist from the use of 
~he phrases, "French Beauty Film" and "French Satin Cream," unless 
~n ec1ually conspicuous type it was stated that the product was manu
actured in the United States of .America. 
l The respondent further agreed to cease and desist from the use of 

t le Word "Health" in the name of the product desi<mated as "Lally's 
Health Pellets." (.Apr. 1, 1938.) o 

P 02096. lVIedicinal Preparations-Qualities and Prices.-Saxet Health 
roducts, Ltd., a corporation, 126 LaBrea AYe., Los Angeles, Calif., 

~ei:dor-advertiser, was engaged in selling medicinal preparations 
e~ilgnated Min-Vitamin, Saxet Nos. 1, 2, 3, and 4, Rheumalgia Balm, 

and Saxet Laxative and Bile Stimulant, and agreed in soliciting the 
~al~ of and selling said products in interstate commerce to cease and 

esist from representing directly or otherwise: 

1
.1 (a) That respondent can advise anyone relative to the cau;;e or eontrol of 
leuma tism . 

a (b) That 'any of resvondent's preparations either alone or in combination is 
a~J effective treatment or competent remedy for rheumatism or associated 

lllents · 

0 
\c) TJ:at any of the respondent's preparations whether administered alone 

r n combination with each other will-
1· Enable one to obtain freedom from rheumatic aches and pains; 
2· Rid one of rheumatism or Its attendant aches and pains; 
3. Provide one with new comfort and health; 
4· Enable one to "get well'' from rheumatism or its associated ailments; 

eo ( d~ That any of reRpondent's preparations whether administered alone or in 
rhinbmauon With each other will reach the source or eliminate the eause of 

enmatts ( m and its associated ailments; 
or te) That Saxet Nos. 1, 2, 3, and 4 provide a competent and effective remedy 

reatment f h . . (f) . or r eumahsm, or associated aliments; 
Dol's That Saxet Laxative and Bile ~'timnlant will cleanse the "system" of 

ons· 

~~~ That S~xet Rheumalgla Balm will aff( rd relief from rheumatic pains; 
that :at 111m-Vitamin supplies the human system with vitamins and minerals 
treat e e<·tlvely overcome physical defects or serve as an effective or competent 

(it;nt or remedy for any pathological conditions of the human body; 
dl!ficle hat rheumath::m or related ailment!'! are caufled by vitamin or mineral 
or an n<.'y or that the administration of any known vitamins and/or minerals. 
Inent ~h <'OnJhinatton of vitamins and/or minerals provides an Rdequate treat-

erefor; 
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(j) That a run-down condition of the human body or chronic disease is fre
quently attributable to mineral or vitamin deficiency and that the administra
tion of said vitamins and/or minerals provides an adequate or competent treat
ment for said ailments; 

(k) 'l'hat the administration of vitamins In excess of nutritional requirement~ 
will result In the stimulation of growth or added resistance to Infection; 

(l) That Vitamin B is the "nerve" vitamin; 
( m) That the administration of Vitamins B and G will stimulate the appe

tite, and digestion or tend to correct intestinal sluggishness, unless limited to 
cases where there Is a deficiency of said vitamins; 

(n) That organically combined mineral elements are better utilized than thOSe 
in inorganic combination; 

(o) That respondent offers its preparations at the "special" price of $2.50, 
when in truth and in fact, said price Is the regular price at which said prepara
tions are offered to the general purchasing public. 

The respor.dent further agreed in soliciting the sale of its preparfl·· 
tions in interstate commerce to cease and desist from representing by 
inference, or otherwise, that any of its preparations whether admin· 
istered alone or in combination with each other would afford permtt· 
nent benefits to persons using same in treating rheumatism or anY 
other ailment. 

The respondent hereby further agreed in soliciting the sale of it:> 
preparations in interstate commerce to cease and desist from using 
the word Rheumalgia as a part of the trade name for any of its said 
preparations. (Apr. 1, 1938.) 

02097. Cosmetics-Qualities.-Alma Woodward Products Corp., ll 

corporation, 420 Lexington Ave., New York, N. Y., vendor-advertiser, 
was engaged in selling a cosmetic designated 4-Action Satinmesh, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Satinmesh-
1. Opens the pores ; 
2. Cleanses the pores as they have never been cleansed before; 
3. Leaves the pores ready to absorb oxygen; 
4. Prevents blackheads; 
5. "Extracts" dirt or Impurities that creams, soap, and water never 

remove; 
6. Protects against the sun ; 
7. Will give one a seductive skin beauty "quickly," or will show what it 

can do within a definite time; 
(b) That Sa tin mesh closes pores, or will do more than decrease the size of 

enlarged pores; 
(c) That Satinmesh is a new preparation or a deep pore cleanser; 
(d) That the use of Satinmesh will "Influence the nerve ends" so as to 

produce a quickening of the circulation; 
(e) That the continuous use of Satinmesh bestows the pliability of youtll; 
(f) That the use of Satiumesh constitutes a "scientific" care of the skill· 

(Apr. 1, 1938.) 
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02098. Water Heater-Free Product, Dealer as Manufacturer, Guaran
tees, and Earnings.-Lux Visel, Inc., a corporation, trading as The Lux 
Co., Elkhart, Ind., vendor-advertiser, was engaged in selling a me
~hanical device designated Lux Electric 'Vater Heater, and agreed 
In soliciting the sale of and selling said product in interstate com
lllerce to cease and desist from representing directly or otherwise: 

(a) That any article is "free" when the reudf>ring of a service or the pay
~ent of money is required; or when the purchase price thf>reof is included in 
he Price of other articles ; 

(b) Inferentially or otherwise by the use of such expressions as "Buy heat
ers direct from us," or any similar expression, or representing in any other 
ll!auner that the respondent manufactures the product, unless and until the 
refspondent owns, controls, or operates a factory wherein said product is man
u actured. 

Pe (?) Th~t any of its agents has averaged any number of sales within any 
l'Jod of time, unless such is a fact; 
(d) That the product has no parts to get out of order; 

a (e) That the product is guaranteed unless the pro'l"islons of the guarantee 
re stated in direct connection therewith and in an equally conspicuous manner. 

The respondent further agreed: 

th!· Not to make unmodified representations or claims of earnings in excess of 
achi average earnings of respondent's active full-time sale~persons or dealers 

2 eved under normal conditions in the due course of business; 
in · Not to represent or bold out as a chance or an opportunity any amount 
Nale:teess of what hal\ actual(v been accomplished by one or more of rel'lpondent's 

..,esllersons or dealers under normal conditions in the due course of business; 
ex: u. ~o.t to represent or hold out as maximum earnings by the use of such 
iu Presslons as "up to," "as high as," or any equivalent expression, any amount 

el!::eess f 1 sal~ 0 w mt has actually been accomplished by one or more of respondent's 
and spersons or dealers under normal conditions in the due course of business; 

di:~e~hat in ~uture advertising where a modifying word or phrase is used in 
or Ph _connectwn with a specific claim or representation of earnings, such word 
fourt~ase sl:an be printed in type equally conspicuous with, and at least one
ear . the Size of the type used in printing such statement or representation of 

lllngs. (Apr. 4, 1938.) 

vi~20~D. M:dicinal Preparations-Qualities.-Louis Podrofsky, an indi
lU u~ trading as Star Products Co., 201 E. Thirty-fifth St., Chicago, 
de·~ \endor-advertiser, was engaged in selling medicinal preparations 
Stsig~ate? Star Relief Compound, Star Foam Tablets, Perio-Pills, 
of ar dome Tablets, Star Kon-Trol, and a~reed in soliciting the sale 
des~~ f selling said products in interstate commerce to cease aml 

Is rom representing directly or otherwise: 
(a) Dire u . 

Pound c Y or mferentlally that either Star Foam Tablets, Star Relief Com-
faei~n~ .or Perio-Pi!ls can be depended upon as a contraceptive or an aborti-

(b) l'hat ·t 
lnenl:!truat d~~ her of said preparations is a competent or efficient remedy for 
Periods; u;turbunces, unnatural delay, or overdue, suppressed or stubborn 
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(c) That Star Foam Tablets have a greater destroying power than carbolic 
acid; 

(d) That every woman owes it to lwrself to use Star Foam Tablets; 
(e) That the Star Foam Tablet creates a germ-destroying foam, or that 

such foam 

1. Is searching or penetrating; 
2. Reaches every tiny fold or creYice ; 
3. Kills e,·ery form of abnormal germ life; 
4. Is said by physicians to be the furthest ad,·ance in vaginal theraPY; 

(f) That Star Foam Tablets are--

1. Non-toxic; 
2. Non-poisonous; 

(g) That continual ust> of Star Foam Tablets will not irritate the n1ost 
delicate tissues or mPmbranes; 

(h) That Star Relief Compound is praised by women for its "safe" or 
"quick" action ; 

( i) That Star Relief Comvound is powerful, or that it will produce a normal 
flow within any specified time; 

(f) That Star Relief Compound can be taken at any time without feeling anY 
ill effects ; 

(k) That users of Star Relief Compound have receh·ed, or reported relief 
after other, or higher priced remedies have failed; 

(l) That Star Relief Compound will "end" delay worries, or that it is 

1. A proven prescription ; 
2. A blessing for married women; 
3. Safe; 

(m) That Perio-Pills leave no after effect, or cause no pafn; 
(n) That Perio-Pills are so compounded as to be of special service In cases 

of long standing, or to those cases that will not yield to other, or milder. 
preparations; 

( o) Directly or inferentially that Star Tonic Tablets constitute an effective 
aphrodisiac; 

(p) That Star Tonic Tablets are of any therapeutic value of material benetlt 
to those wh<>-

1. Feel older than they are; 
2. Suffer loss of vigor, sleeplessness, or inability to do things as well as 

they used to ; 
3. Feel as though their vital powers are weakened ; 
4. Are always too tired to be up and doing; 
5. Feel discouraged, worn out, or blue; 

(q) That the use of Star Tonic Tablets would have any beneficial effect 011 

the blood; 
( r) That by the use of Star Kon-trol premature climax embarrassment or 

disappointment can be always avoided, or that sexual control and "stnying 
powers" can be assured; 

(s) That Star Kon-trol "quf('kly" giws perfect or "sure" control; 
(t) That any of said preparations Is absolutely harmless. (Apr. 5, 1938.) 

02100. Preparations for Hair and Increasing Weight-Qualities and 
Composition.-Edward II. Larson and :Nelson J. 1\Ic":\Iahon, copartners, 
trading under the firm names of Tintz Co. and Tintz Shampoo Co., 
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~Oi N. Michigan Ave., Chicago, Ill., vendors-advertise.rs, are engaged 
lU selling preparations for the hair designated Tintz Blonde Liquid 
Shampoo, Tintz Titian Liquid Shampoo, Tintz Brunette Liquid 
Shampoo, Tintz Brown Liquid Shampoo, Tintz Jet Black Liquid 
Shampoo, Tintz Jet Black Cake Shampoo, Fortune Hair Grower and 
S~raightener, Karasol, and a weight building preparation designated 
VIta-Rich, and a rrreed in solicitinrr the sale of nnd selling said prod-
u t . "' "' ? s 1n interstate commerce to cease and desist from representing 
Ulrectly or otherwise: 

T' (a) That Tintz Jet Blaek Cake Shampoo, Tintz Jet Black Liquid Shampoo, 
Bintz Brunette Liquid Shampoo, Tintz Titian Liquid Shampoo and/or Tintz 
~·own Liquid Shampoo are not dyet:~, or that any of respondents' shampoos 

"'
111 

htn-e any effect on the hair or scnlp except such as may be due to cleansing 
lllld/or dyeing action .. 

(b) That Vita-Hich,will increase body weight or ha,·e any other specific action, 
~ll'fitl~at it Will be of any yalue at nll except to snppll'ment a dil.'t which may be 

e Pient · · In ntamins A and D; 

11 (c) That Kara~ol is a new discoYery, or that it eom;titutes a competent treat
t;e~t for <laudrntf, itehing scalp, or hard, harsh, brittle hair; or that it pene

a es to the roots of the hair or stimulates the scalp; 
St~d_l That the product l1ereinbefore designated "Fortune Hair Grower and 
exl)~I~htPner" contains no wax, or that it will strnight<'n the hair unless it is 

atned that the waxed hair will remain straight if so arranged. 

tl The respondents further agreed to cease and desist from the use of 
p~·e ~ords "Hair Grower" as a part of the trade name of any of its 
th~~ ~cts, or. any other terminology stating, importing, or implying. 

0~ 1 ny of 1ts products would grow hair. (Apr. 5, 1938.) 
and ~O 01. Cosmetics, Medicines, and Lucky Goods-Qualities, Free Product, 
M lbPPortunities.-Lucky Heart Laboratories, Inc., a corporation, 388 
se}~· e.rry St., Memphis, Tenn., vendor-advertiser, was engaged in 
a" .111~ .Lucky Heart Cosmetics, Medicines and Lucky Goods, and 
c~~ee 111 soliciting the sale of and selling said products in interstate 
Wisel~erce to ce11se and desist from representing directly or other-

(a) That re·p d . p 
"'ill g " Oil <'nt s omnde, Temple Oil, or anv of respondent's products row h·1• • 

(b) T • Ir, ncc·elerate the rate of or lnerease the hair growth; 
hat t'Pf<p d • 

(r) TJ · on ent s pf'rfumes will bring good hwk to the user; 
lat re~pondent's Bleaehlng Cream will: 

1
· Brighten or lightf'n dark skin unless limited to a temporary lightening 

of the E<kin· 
2. Correct . ' 

(d) · temedy or eradicate blotehy or muddy skin; 
That the fi . 

the skin 10 . rst application of rel';pondent's Blf'aehing Cream will make 
have 118 1' h 01 

any number of shadPs lighter or that through its use one mny 
(e) T lg t skin lis desired; 

hat rellpoJ d . 
three tl 1 ent s Talcum l'owder will prevent body odoz·s, or contains mes the "u,;u 1, (f) That · !\ amo\mt of perfume or soothing ingredients; 
or Will "p respondent's Rose Bud Skin Bloom will gt,·e the !;kin new life "'Outh revt'nt" u . , J 

ark, rough, or dry skin; 
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(g) That respondent's Cocoanut Oil Shampoo will "prevent" scalp troubles; 
(h) That respondent's Nu-Glo "prevents" dandruff; 
( i) That respondent's skin ointment "removes," "eradicates," or "corrects" 

pimples, blemishes, blackheads, or dark splotches, or clears rough, bumpy, sal
low, or dark skin instantly or at all; 

(j) That respondent's deodorant "rids" the body of all offensive odors; 
(k) That respondent's 1\Iagic Brite will make pimples, blackheads, and 

blotches disappear ; 
( l) That respondent's Shampoo Jelly kills dandt·uff, or produces hair growth, 

or soft hair; 
(m) That respondent's hair dressing preparations grow hair inches longer Jn 

four stages, or make skimpy, dull hair become loug, silky or luxuriant or stoP 
falling hair, prevent dandruff or falliug hair; unless limited to the removal of 
dandruff or as an aid to retard an excessive falling or thinning of the hair; 

(n) That through the use of respondent's Hair Pomade thoui'lands of shOrt 
haired women now have long hair; or that through its use a new growth of 
hair will appear; 

(o) That respondent's products are superior to other products of a similar 
nature; 

(p) That ref;pondent's In!'<tant Piuk Cream keeps the skin young; 
(q) That respondent's Vanishing Cream heals the skin, or makes the sJ<in 

firm or beautiful, removes or prevt>nts wrinkles, or never fails; 
( r) That respondent's Lemon Cream bleaehes the skin, or sinks deep intO 

the pores, or brings out dirt or impm·ities; 
(s) That respondent's Presso is a hair grower; 
( t) That respondent's Mystic Mojo will enable o11e to win or rule in rove. 

or bring luck or love; 
( u) That respondent's Double Streugth Cream gives the user light, smootll 

skin the first day ; 
(v) That respondent's l!'ortune Telling and Dream Book will tell what js 

going to happen or give lucky numbers or signs; 
( w) That respondent pays ,any salaries to its agents; or that through tbe 

sale of respondent's prodncts inexperienced persons can make big money tbe 
first day; 

(x) That respondPnt will pay perwns to give away samples. 

RespondPnt further agreed to cease and desist from rppresenting 
that any articles were given "free" when the cost of same was in
cluded in the price of other ntticles whose purchase was required 115 

a prerequisite to the free gift. 
Respondent further agreed to cease and dPsist from the use of the 

term "Laboratories" in its trade name unless and until it maintained 
adequate equipment for the purpose of analyzing, testing and coni' 
pounding the products prepared and sold by it. 

The respondent further agreed to cease and desist from the use of 
the tPrm "hair growH" in the designation of any of its prodncts. 

Respondent in soliciting salespersons or dealers in aid of the saleS 
of such merchandise, agreed 

(a) Not to rt>present or hold out as a chanct> or an opportunity any an10l11
:: 

In excess of what bas actually been accomplished by one or more of respondf'IJt, 
salespersons or flPnlers under normal conditions In the due course of businesS• 
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(b) Not to represent or hold out as maximum earnings by the use of su<:h 
::Pression as "up to," "as high as," or any equiYalent expressiou, any amount 

excess of what has actually been accomplished by one Ol' more of re>'pondent's 
~alespersons or dealers under normal conditions in the due course of business; 
and 

1 
(c) That in future advertising where a modifying word or phrase Is used 

11 direct connection with a specific claim or representation or earning:'l, such 
"'ord or phrase shall be printed in type equally conspicuous with, as to form, 
lllld at least one-fourth the size of the type used in printing such statement 
(,r represt:>ntatlon of earnings. (Apr. 7, 1938.) 

, 0~102. :Bath Cabinet-Qualities.-Petersime Incubator Co., a corpo
\atJ?n, Gettysburg, Ohio, yenclor-advertiser, was engaged in selling a 
( evlce designated Petersime Electro-Thermo llath Cabinet, and 
~greed in soliciting the sale o£ and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) Tl Jat the u::;e of Peter:,;ime Electro-Thermo Bath cabinet will: 
1. II aYe any effect ou body weight unless limited to temporat·y loss of 

weight; 
2. Have any influence on metabolism; 
3. Eliminate, cleanse, rid, purge, carry away, or dispo~e of poisons, 

toxins, or wastes that cannot be taken care of by the normal 
processes of elimination; 

4. Will build up dynamic health, body tone, or put the system In the 
pink of condition; 

5. Help thin people to build up; 
6. Cause the skin to become soft and the limbs to take on added 

strength; 
7. Purify and yitalille the life-giving stream; 
8. Build up resistance to disease; 
9. Insure against the ravages of acute as well as chronic diseases and 

ailments; 
10. Extend life expectancy; 
11. Compensate for lack of kidney function; 
l2. Cause the face and body to btke on a new contour; 
13· Provide better l1ealth; 

(b 14. Facilitate a healthy cellular condition; 
tnent) That the Peterslme Electro-Thermo Bath Cabinet is a competent treat-

for: 
1. Colds, 
2. Arthritis 
3. Neuritis' 
4. Rbeuma~ism, 
5. Diabetes, 
6· Gall trouble, 
7. LnmbRgo, 
8· Kidney trouble, 
9. Gout 

10. Goit;e 
11· Skin ~iseases 
l6045tm--39--voL.~G----95 
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12. Tumors, 
13. Paralysis, 
14. Sciatica, 
15. High blood pressure, 
16. Sleeplessness, 
17. Liver trouble, 
18. Obesity, 
19. "Lumps." (Apr. 8, 1938.) 

02103. Insulating Materials-Qualities.-Dant & Russell, Inc., a cor· 
poration, Porter Building, Portland, Ore., vendor-advertiser, was 
engaged in selling insulating materials designated Fir-Tex Building 
Board, Fir-Tex Firkote, Fir-Tex Insulating Lath, Fir-Tex Ivrykote, 
Fir-Tex Finish Plank, Fir-Tex Tile Board, an<l Fir-Tex EconomY 
Board, and agreed in soliciting the sale of and selling said products in 
interstate commerce to cease and desist from representing directly or 
otherwise: 

(a) Tba t Fir-Tex Firkote Building Board will prot<.>et a home from datnV· 
ness, pro,·ides walls that are moisture-proof, or otherwise importing ot· impl.vinJ 
that the product Is lmpPrvious to the passage of w11ter vapor; 

(b) That Flr-Tex Firkote Building Board will rn·ovidl' 100% in>!ulatfoll 
1\gainflt hl'at, cold, noise, and the Infiltration of wind, dust, and moisture; 

(c) That l<'ir-Te:x; Firkote Buildiug Board is uPcesl-iary If air eouditlonlng 1,; 
Installed; 

(d) That Fir-Tex Firkote Building Board has 10';~ grPatl't' insulating raitte 
thHn other leading Insulation materials; 

(e) That Fir-Tex stops heat flow, p1·events heat from escupiug, pren•nt~ out· 
door heat from penetrating a house, or from othei'wi:;;e stating, lmpot·tiug 41r 
Implying thut tile material is imJ)(:'rvious to the pas:>age of heat unless tlte 
t·ontext clearly states that sucJl quality is relative and not absolute; 

(f) That only Fir-Tex-
1. PORsesses the 7 essentials of effective insulation; 
2. Is made of natural wood fibres, without filler; 
3. Is ~<hredded mechanically, not broken down hy the use of chewictlls; 
4. Is water-resistant throug·hout the board; or 
a. Is manufactured without lamination; 

(g) That Fir-Tex is vermin-proof or lire retardant; 
(h) That the installation of Fir-Tex will reduce fuel llills 40 percent or will 

reduce fuel bills or the loss of heat by any stated amount or percentnge, unlc~s 
such figures have been established by competent factual evidence; 

(i) That Flr-Tex Insulation insures cool summer days or wu1·m wintt•I' 

nights; 
(}) That the use of Fir-Tex as a pl:u;ter bnse pl'ewnts plnst~>r cracking. (i\ll1'· 

11, 1938.) 

02104. :Beverage-Qualities.-Max Frank, .Anna Frank, SidneY 
Frank, :Manuel A. Frank, and Perry B. Frank, copartners, doing 
business under the trade name of J. Frank & Sons, 612 Moore St., 
Philadelphia, Pa., vendors-advertisers, were engaged in selling a beV· 
erage designated Sun-Up, and agreed in soliciting the sale of and 
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E>elling said product in interstate commerce to cease and desist from 
representing directly or otherwise. 

(a) That Sun-Up-

1. Is great for that logey feeling after a gala evening; 
2. Settles one's stomach ; 
3. Clears one's bead; 
4. Cures that leathery-tongue fPellng after a big evening; 
l'i. Counternrts acidity; 
6. Keells one fit; 
7. Keeps one in condition ; 
8. Is an alkaline bever11ge; 
9. Sweetens one's stomach ; 

10. Prevents that morning-after hiHIJl'Ove•·; 
11. Braces one up ; 
12. Eliminates hangovers; 
13. Is slenderizing ; 
14. Aids digestion ; 
15. Keeps the digestive tract cleHr; 
l!l. Is recommended by doctors as a morning brac·er ; 
17. Is an all around fixer; or 
18. Is alkalized· 

)b) That the use of' Sun-Up will make one mot·e slender; 
c) That one may "alkalize" with Sun-Up. (Apr. 12, 1938.) 

0~2105. Used Automobile Tires-Prices, History, and Special 
d . ers-Major Motor Supply Co., Inc., a corporation, trading and 
c~?g business as Major Tire & RnbLer Co., 63 and Morgan Sts., 
rn 1~.ago, Ill., vendor-advertiser, was engaged in selling used auto
l oblle tires, and agreed in soliciting the sale of and selling said 

dJ~oduct in interstate commerce to Cl'ase and desist from representing 
lte tl . c Y or otherwise : 

tlr(a) That it has slashed tire prices :~r in any other way represented that its 
ti•·eea .are sold at a price Iowet· than a recognized or usu111 price for slmilnr grade 

s' 

;~~ That its tires are backed by 20 yeat·s' experience In tbe tire Industry; 
halt That Its tires, failing to give s:1tlsfactory senlce, are replaced at one-

( d the origin a I cost ; 
~~ ! ) That an offer of a product or combination of products at a cettalu price 
the or a limited time, unless at the time such offer Is made a definite period for 
lne duration of such offer is determined after which the price therefor L'l 

reased. (Apr. 15, 1938.) 

S ~;.ton. :Bandage, Pads, and Medicinal Preparations-Qualities.-Hadley
a ;

1
• l\'~n, Inc., a corporation, 600 Griswold St., Detroit, Mich., vendor

}:l~·'erbs{'r, was engaged in sl'lling a. bandage, pads, and medicinal 
lo eparations designated l\fedi-Band, Medi-Soles, Callous Pads, Cal
).t~.Helief Pads, Bunion Pads, Bunion Relief Pads, Corn Pads, and 

E'r l·Lotion, and agrf'ed in soli<'iting the sale of and selling said 

I, 
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products in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That any of re;;pondent's products is a competent treatment fot· or wi!l 
remove corns unless Jimiteu specifically to hard corns ; 

(b) That any of respondent's products, either alone ot· in conjunction with 
oue another, constitute a competent treatment for ingrowing toe nails; 

(c) That any of re~pondent's products is an effective treatment for bunions, 
or that the application of any of them will cause a misplaced toe to straighten; 

(d)• That l\Iedi-band will accelerate the normal rate of healing; 
(e) By such phraseology as "sanitary," "guards against infection," or, "an 

excellent first-aid bandage," or otherwise, importing or implying that this :Medi
band is sterile and safe to u!"e under all conditions; 

(f) That l\Ied!-Soles constitute a competent treatment or an effective remedY 
for: 

1. Athlete's foot, 
2. Itching feet, 
3. Burning feet, 
4. Sweating feet, or 
5. Odorous feet ; 

(g) That l\Iedi-Sole;; will relieve all foot troubles, or will effectively treat all 
foot ·worries ; 

(h) That l\fedi-Soles regulate perspiration to normal; 
(i) That l\Iedicoband Callous Pads, Bunion Pads, or Corn Pads will not 

Irritate the skin under tbe normal conditions of usage; 
(j) That Medlcoband Callous Relief Pads remove the pressure causing cal· 

low~es on the ball of the foot; 
(k) That l\Iedicoband Corn Relief Pads will reduce inflammation; 
(I) That 1\ledi-Lotion Is a foot conditioner or is a competent treatment or 

an effective remedy for tired, aching, burning feet, or that it can be relied 
upon to soften or strengtlu"n the tissues of the skin. (Apr. 18, 1938.) 

02107. Medicinal Preparations-Qualities.-J. W. Clifford, an individ
ual trading as International Co. and Vitality Laboratories, 408 Man· 
hattan Ave., New York City, vendor-advertiser, was engaged in sell· 
ing medicinal preparations designated Vitamin E Capsules, 
Aphrodisiacs, and various Feminine Hygiene Products, and agreed 
in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That either of respondent's products Lesta's Positive Double Strength 
Pills or Dupree Positive Double Strength Pills are double strength or positi've 
acting or sure, safe or successful in difficult cases, or are a competent treatment 
!or delayed menstruation or are abortifacients; or that results are guaranteed; 

(b) That either Lesta's or Dupree Double Strength Pills are a standard treat· 
mentor are recommended by doctors, or have been used by Women of Americll 
for 35 or any other number of years; 

(c) That the regular price of Dupree or Lesta's Double Strength p!llfl Is 
$5.00 or that $2.00 is a confidential or cut-rate price; 

(d) That Lesta's Double Strength Pills are lntemationally famous: 
(e) That respondent's product "Preventol'an" will prevent venereal dJ,;ellS~· 

unless limited to its use under proper directions, as au aid in preventing sypbiiJS 
in the male; or will assure freedom from infection o! venereal disease; 
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(f) That Dupree Rectal Suppositories are a competent treatment, or effective 
remedy for piles, or are recognized as an effective remedy by the medical 
Profession · 

(g) Th~t "Dupree Ferni Tabs" will relieve menstrual pain or are nonde· 
Dressant; 

1 
(h) That Dupree Antiseptic Douche Powder is antiseptic, harmless, or non

rrltating; 

(i) That Dupree Yagi11al Jelly is a curative medicine, or that its use will 
Prevent conception or venereal or other diseases; 

(j) That respondent's Vagi-Cones are germicides; 
t (k) That respondent's Dupree Pills will end, delay or eliminate worry due 
0 delayed menstruation; 

b 0) That respondent's Dupree Pills are recommended by physicians, or have 
f een for years recommended by physicians; or are an accepted remedy for 
e!Uale disorders, or are a uterine toner, stimulator, or regulator; 

t (II,) That respondent's Dupree Pills are an effective remedy or competent 
/eatment for Ammenorrhea or Dysmenorrhea, or are recommended by physicians 

01
' treatment of these disorders; 
(n) That respondent's Sex-0 Wlleat Germ Oil is an effective treatment for 

sexually run-down, weak, or depressed men or women; 

1 
(o) That respondent's Sex-0 Wheat Germ Oil is prescribed by physicians, or 

8 a new medical science discovery ; 
(p) That $6.00 is the regular or ordinary price for the< amount of Sex-0 for 

"';1ch respondent charges ~2; or that the regular price of responuent's $1.00 
o er Is $2.00; 

"'(q) That reF:pondent's Wheat Germ Oil makes motherhood possible for women 
'lth functional sex deficiency or weakness, or will relieve habitual miscarriages 

or sex weakness ; 
th (r) That hundreds of men and women previously sterile htne become parents 

rough the use of Wheat Germ vitamin E; 
(s) That medical science has found lack of vitamin E in humans to be the 

~a use of sex deficiency or sterility; 
·
8
t ( t) That the addition of vitamin E to foods will result in fertility where 
erility had hitherto existed; 
( 11 ) That respondent's Sex-0 Capsules are builders of vital powers or vigor; 

f ( t:) That Wheat Germ Oil is the latest or greatest discovery of medical science 
or sex deficiency in males or females, or otherwise; 
W~ w) That women desirous of motherlwod will become pregnant if they take 

eat Germ Oil· 
Se (a~) That res~ndent's Youth Tabs will restore lost sexual power; give quick 
~ Dower, or are sex stimulators, or are prescribed by doctors; 

Y) That respondent's Double Strength Youth Tabs are double strength; 
lll' (z) That respo11dent's Motherine Pellets are a newly discovered or scientific 

Ollnct, or that their use will enable childless women to become mothers. 

th Respondent further agreed to cease and desist from representing 
sh at he maintained or operated a laboratory, until such time as he 

ould in fact operate a laboratory. 
th Respondent further agreed to cease and desist from representing 
c at the prices charged for his various products were "cut prices''. 
Ponfidential prices, or were other than the regular price of said 

toduct. (Apr. 18, 1938.) 
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02108. Feminine Hygiene Products-Qualities.-D. Y.'s Laboratories, 
Inc., a corporation, 1829 West Seventh St., Los Angeles, Calif., 
vendor-advertiser, was engaged in selling Feminine Hygiene Prod· 
ucts, and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directlY 
or otherwise : 

(a) That any of restlOlldPnt's preparations alone or in eombiuutlon Is ll 

competent contraceptive or abortifacient; 
(b) That the trend of modern medicine i>~ the prevention, rather than tbe 

correction, of female problems; 
(c) That the term or Aperm tht>ory of disease or rPprodnctlon are 11roven 

facts; 
(d) That preventative medicine is important to the llealth or happiness ot 

womanhood in the marriage relationship; 
(e) That any of the rPspondent's pre1mrations is prescribt>d hy physlcf:lll~. 

or is free from danger ; 
(f) That B. Y,'s Formula No. 444-

1. Is a preventative, or meets the preventative trend in feminine hygiene; 
2. Contains effective elements for the destruction of spermatozoa or 

bacteria; 
3. Is frl'e from the dnngerous action or other pt·oducts containing pol~on· 

OUA drugs j 
4. Is in a dependable role or furnishes the acme of desirability in tb9 

feminine hygiene problem; 
5. Imparts that sense of security which women have bef'n seeking; 

(g) That B. Y.'s Formula No. 18, either in capsules or liquid, Is of anY 
RpE>cial benefit when Uf<ed internally, or Is systematic In Its effects; 

(h) That formula No. 18, in powder form, Is the result of rPS£'1l.rch or that 
It Is effective where medicamE-nts taken by mouth are contraindicatE-d; 

( i) That Formula No. 18, In either form-
1. Has proven to be effecti'i'e; 
2. Brings a Rolutlon to a health problE-m or produces healthful benefitS; 
3. Exerts hygienic action ; 

(J) That B. Y.'s Medicated Cones (Formula No. 224) Is a competent or etft'C' 
tive remedy in the treatment of di!<E>ases of the vaginal tract, or that it is au 
advance in medicine ; 

(k) That Formula No. 224 Is an aid in corrPcting the causes of female di,;· 
charge~, Irritations, or Infection~. or that it h11.s proven to be such; 

(l) That formula 88 (888)-
1. Is a tonic, or Is composed of glandular elements of tonic value; 
2. F;erves to arouse or maintain the activity of the glands; 
3. Has given re~ults exceeding other or simtlar preparations; 

( m) That n ny mn terial benf'fits may be expected from the use of Formula 88 

(888) when-
1. The mating urge wanes; 
2. The skin begins to wrinkle; 
3. The failure, fatigue, or decline of old age appear; 
4. Development of the endocrln glands is delayed; 

(n) That Formnla 88 (888) Is a competE-nt or effective aphrodisiac. 
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" Respondent further agreed to discontinue the use of the word 
Laboratories" in its corporate and trade name until such time as it 

should in fact operate a laboratory. (Apr. 20, 1938.) 
02109. Medicinal Preparations-Qualities.-E. R. Davis, an individ

ual, trading and doing business as E. R. Davis Prescription Co., 
~~llingham, 'Vash., vendor-advertiser, was engaged in selling med
ICinal preparations designated Davis Formula No. 7895 and Vitamin 
A Concentrate, and agreed in soliciting the sale of and selling said 
P~oducts in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That said products will cure a~;tluna or are an asthma or hay fever 
remedy; 

(b) That said products are a discovery; 
(IJ) 'l'hat said product!! are for the Immediate relief of asthma; 
(d) That said products will prevent hay fever; 

f (e) Tllat said products have given relief, aftt>t' all other treatnl<'nts had 
ttiled; 

(f) That said products will free one from the agony of hay fever; 
(g) That said products will build up thE> mucous membrane of the no:o~e or is 

11 
blood, nerve or mucous membrane treatment; 
(h) That most tablets and capsules irritate the stomach; 
(i) That asthma and hay fever should be treated through the blood and 

nervous system ; 

(J) That by continuing the use of said products one may protect ~>neself from 
asthma and hay fever ; 
lb. (k) That asthma, hay fever, eczema and sick headaches are now considered 

embers of one family and are in the blood stream ; 

1 0) That the vitamin "A" concentrate sold with said Davis ll'ormnla No. 7895 
11 

lOO times the strength of cod liver oil. (Apr. 20, 1038.) 

t' 02110. Soft Drink Concentrate-Qualities.-Fl:tvorex, Inc., a corpora-
Ion, 57 East 11th St., New York, N. Y., vendor-advertiser, was en

gaged in selling a soft drink concentrate designated Step-Up, and 
agreed in soliciting the sale of and selling said product in interstate 
conunerce to cease and desist from representing directly or otherwise: 

(a) That Step-Up alkalizes the system, or any part of the system; 
(b) That the use of Step-Up will bring health; 
(c) That Step-Up Is "good for over-indulgence"; 
(d) That Step-Up is "energizing" or "re-energizing"; 
(e) That the use of Step-Up will reduce excess acidity. (Apr. 20, 1938.) 
02111. Medicinal Preparations-Qualities and Unique Nature.-South-

\Vestern Drug Corp., a corporation, Dallas, Te,x., vendor-advertiser, 
~as engaged in selling certain medicinal preparations designated 
:\ ed Arrow Nose and Throat Drops, Red Arrow Chestrub, Red 
Strow Syrup White Pine Compound, Red Arrow Creosote Cough 

Yrup, Findley's Eye Bath, and Findley's Eye Drops, and agreed 
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in soliciting the sale of and selling said products in interstate com
merce to cease and desist from representing directly or otherwise: 

(a) That by the use of Red Arrow No~e and Throat Drops one may escnpe 
nose and throat ailments; 

(b) That the ingredients In Red Arrow Nose and Throat Drops are perfectlY 
harmless and may be used as frequently as desired; 

(c) That Red Arrow Nose and Throat Drops contain the most effective in· 
gredients that medical scil:'nee has diseo\'C'rl:'d for the prevl:'ntion and treatment 
of colds; 

(d) That Reu Arrow Nose and Throat Drops are a preventive against in
fection, collls, influenza, grippe or similar ailments; 

(e) That Red Arrow Nose and Throat Drops will relieve hoarseness or 
maintain the nose and throat membranes in a healthy condition; 

(f) That Red Arrow Nose and Throat Drops are antiseptic; 
(g) That chlorbutanol prevents Irritating tile tenderest membranes; 
(h) That chlorbutanol is not usually found In nose and throat drops; 
(i) That Red Arrow Nose and Throat Drops are a treatment for infected 

membranes; 
(j) That Red Arrow Chestrub penetrates deeply into the pores, carrying witb 

it healing medicaments to relieve congestion; 
(k) That Red Arrow Chestrub is an ideal treatment for ~olds of tile throat 

llnd chest ; 
(l) That Red Arrow Chestrub will reach the infected tissues of the Chest. 

It was further agreed that the respondent would not use the name, 
Red Arrow Syrup ·white Pine Compound, unless and until the 
formula followed in compounding said product corresponded to the 
formula prescribed by recognized authorities on the subject. 

It was also agreed that the respondent would not use the nan:e 
Red Arrow Creosote Cough Syrup, unless in connection therewith 1t 
was stated that said product ~ontained acth'e ingredients other thnn 
creosote. (Apr. 21, 1938.) 

02112. Hair Preparations-Q.ualities.-Paragon Distributing Corp., 
a corporation, also trading as Paragon Laboratories, Inc., EterJl(} 
:Mfg. Corp. and Paragon Institute, 8 West 32nd St. New York, N. ~., 
vendor-advertiser, was engaged in selling preparations for the half 
designated Eternol Tint Oil Shampoo and Paragon Hair Coloring, 
and agreed in soliciting the sale of and selling said products in inter
state commerce to cease and desist from representing directly or other· 
w1se: 

(a) That Eternol Tint Oil Shampoo-
1. Leaves the hair in a natural state; 
2. Leaves the hair in perfect condition~ 
3. Produces true "natural" hair shades; 
4. Produces natural results; 
5. Revitalizes the hair; ;: 
6. Is the "only" simple method of hair tinting that actually tints, cleans~· 

and reconditions gray, faded, streaked, or sunbleached hair, all n 
one treatment that is hardly longer than an ordinary shampoo; 
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(b) That Paragon Hair Colorlng-
1. Is the oldest rapid organic hair coloring on the market; 
2. Tints the hair by duplicating naturg's own method; 
3. Places the color pigments inside the hair shaft; or colors the hair 

from within; 
4. Does not coat the outer surface of the hair; 
5. Leaves the hair as Nature made it; 
6. Gives the hair the same lovely natural color it formerly had; 
7. Re-colors the hair us Nature does; 
8. Re-colors the hair naturally making It just as it was originally; 
9. Restores bleached hair to its natural color; 

10. Restores a true natural shade to hair that has lost its basic color, 
being either gray, faded or artificially bleached; 

11. Maintains the same natural color through successi¥e application~; 
12. Cannot be detected; 

(c) That either Eternol Tint Oil Shampoo or Par11gon Hair Coloring is safe 
or harmless unless in direct connection with such statement and in equally 
~onspicnous type there is also printed a warning that such product may be 

armful to any person with a scalp dh;ease, cut or abrasion, or who bas previ
~Usly sufl'ered a dermatitis through use of a hair coloring or who may have an 

losyncrasy, allergy or hypersensitiveness to hair colorings. (Apr. 28, 1938.) 

I 02113. Typewriters-Prices and Qualities.-Royal Typewriter Co., 
nc., a corporation, 2 Park Ave., New York, N.Y., vendor-advertiser, 

"'a~ _engaged in selling Royal Portable Typewriters, and agreed in 
~ohc1ting the sale o£ and selling said products in interstate commerce 
0 cease and desist £rom rt:>presenting directly or otherwise: 

b (a) That a purd1aser can arrange to pay for a Royal Portable Typewriter 
,/ making monthly payments, unless it is explained that such procedure in
a 01"es a carrying charge which increa,;es the prire at which the machine is 

Overused. 

" (b) Tha't respondent's method of arranging deferred payments is either a 
special" or a "low cost" plan; 

ic) That the Royal Portable Typewriter will last the purchaser a lifetime; 

11 
d) That a Royal Portable Typewriter will enable one to type smoothly and 

atura]]y even if he has never used a typewriter before; 
" (e) That respondent gives purchasers of Royal Portable Typl'writers a home 
course" in Touch Typewriting; 

r (f) That the keys on the Royal Portable Typewriter are rimless, unll'ss sm~n 
e~res~>ntations are confined to a modl'l that in fact does lmve rimless kl:'ys; 

tabll) That the Royal is the only portable typewritl'r which has a genuine 
Ulator . 

., ('I) Tb~t the Royal Portable Typewriter has everything fou!l<l in auy other 
vOrt bl · _a e typewriter; 

(t) That using a Royal Portable Typewriter is a "sure" wny to earn higher 
gradl's In school. (Apr. 28, 1938.) 

0341. Massage Device-Qualities.-1V. D. Smith and Thomas Baden, 
~opartners, trading and doing business as Midwest Products Co., 702 
. ·ll~ose St., Kalamazoo, Mich., vendors-advertisers, were engaged in 

se Ing a device designated Prosager, and agreed in soliciting the 
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sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a.) Tbat with the l'rosager one tn.'ly obt11in ll better m11ssage of the prostate 
than by the finger method used by doctors ; 

(b) That the finger method of massage of the prostate is an "old'' method: 
(c) That one who desires to Pn.ioy life as a healthy man will no longer delaY 

in getting a Prosager; 
(d) ThRt by "ordering one today" or by obtaining a Prosag<'r one mRY gain 

or retain health, vigor or happiness; 
(e) That the ProsRger massages the afflicted part back towards normal<'Y 

and nature takes care of the rest, or will restore the organ>1 back to normal 
activity; 

(f) That the ProsagPr will cau~e one to feel ten yenrs younger, or a>~ one
did at twenty-five ypars of age, or any other age; 

(g) That the percentnge of mPn past middle life wlw are troubled with ail
ments of the prostate or f<ymptomR thereof Is so high that it is impossible to 
estimate; 

(h) That thousands of men in every community suffer from prostate trouble, 
or symptoms thereof; 

(i) Til at the Pro:-;ager is fool-proof. 

It was understood and agreed by the parties hereto that this stipu
lation was not in lieu of, but was supplemental to, stipulation No. 
0341, executed by said respondents and accepted and approved by 
the Commission on September 12, 1932. (May 2, 1938.) 

02114. Soaps-Qualities.-J.eyer Brothers Co., a corporation, Cum
bridge, Mass., vendor-advertiser, was engaged in selling certain soaps 
designated Lifebuoy Soap, Lux Flakes, and Lux Toilet Soap, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and d(>sist from r(>presenting directly or 
otherwise: 

(a) That any spPcified number of disease germs arc spread by lllll1ds 
"alone"; 

(b) That Lifebuoy Soap will improve the Rkin 100";-'c, or any othet· definite 
percentage In any substantinl number of cases; 

(c) That the skin of one who uses Lifebuoy Snllp will uot be dnll or blotchY· 
unless limited to such conditions as nre due to, or aggravated by, dirt, cos
metic residue, epithelial debris, or foreign materials; 

(d) That the Rpl'cial lngr~>di~>nt of Lifebuoy Sonp mnk£·s the lather nwre 
penetrating; 

(e) That tht> produ('t Lux Flakes puts new life into fabrics, or otherwise 
Importing or Implying that it Improves the original quality of the fabrl('R; ' 

(f) That Lux Toilet Soap will keep the complexion "flawless"; 
(g) That Lux Toilet Soap is "made e,.;pecially" to guard against eosu)o('tlc 

skin; 
(h) That Lifebuoy Soap or Lux Toilet Soap can be relied upon to keep tbe 

skin "riPnr" unleRs limitPtl to such conditions as are dne to, or aggr1n'llted bY• 
dirt, cosmetic residue, epitl1elinl dt-bris, or foreign matet·ials. (l\Iay 11, 1933.) 

0'2115. Medicinal Preparation-Qualities and Professional Use.-Otho (). 
Edwards, an individual doing business as Edwards Drug Co., 
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Raleigh, N. C., vendor-adver6ser, was engaged in selling a medicinal 
Preparation designated Tina-Cide, and agreed in soliciting the sale 
of and selling said product in intPrstate commerce to cpase and desist 
ft·om representing directly or otherwise': 

(a) That respondent's product is "penetrating" or will ''penetrate" the skin; 
( b l That respondent's product is used by leading hospitals; 
(c) That respondent's product will bring "complete" relief or "sure" relief; 
(d) That re,;pondent's product will give the death blow to or kill ring-

Worm; 

(e) That respondent's product will stop sweating feet In one night, or at 
nn; 

" .<fl That respondent's product is "guaranteed" to relieve athlt:>te's foot or 
snnl!ar skin irritations" or chafing; 

2 
(g) That the u~<e of respondent's pr01hwt will assure ht:>althy feet. (May 

' 1938.) 

l ?2116. Cosmetics, Medicinal :Preparations, and Incense-Qualities.-
011?du Products 1\Ifg. Corp., a corporation, 3453 S. Indiana Ave., 
hi~ago, Ill., vendor-advertiser, was engaged in selling cosmetics, 

*~dlcJnal prPparations and incense designated Hindu Bleach Cream, 
Glssue Building Cream, Turtle Oil Wrinkle Cream, Ranee Hair 
S ro,~er, Coconut Oil, :remple ?rower, Rane.e Tetter Sa!ve, H~ir 

8
tra1ghtener, Ranee Hmr Od, Hmdu Balm, Hmdu Herb Life Tome, 

lure Pep, Gland Tablets, Female Tonic, Liver Pills, Lucky Master 
n?e?se, Neeva Incense, and Dragon's Blood Incense, and agreed in 

~hc1ting the sale of and selling said :products in interstate com
_;rce to cease and desist from representmg directly or otherwise: 

~k·(a) That the product designated llS ''llinlln Blt:>a1·h Cream" will bleach the 
b 10 ot· Will have any other effect on the skin except to make it appear lighter 
Y llPllOl'liting a white pigment on the surfare; 

11 
(b) That the preparation designated as "Tif;!!me Building Cream" will have 

ny effect at aU on the muscles or will feed the tlssnPs or prevent sagging; 
s (c) That the cream known as "Turtle Oil Wrinkle Cream" will encourage 
lllooth skin or prevent wrinkles; 
De~d) That any of respondent's products will grow hair or constitute a com
ato ent t~eatment or an effective rPmPdy for itching scalp or dandruff, or will 

D falltng hair or heal diseased scalps ; 
ot~e) That the preparation designated "Hair StraightenPr" will have any effect 

er than to bold the hair as it is arranged, dne to Its grease content; 

110 (f) ~at the product known as "Tt:>tter Sah·e" is a eompetent treatment or 
( effecttve remedy for tetter, eczema, itching or otht:>r scalp disorders; 

eo]%) That Hindu Balm is a comiJ('tent treatment or an effective remedy for 

th . 8
• catarrh, asthma, hay fever, 80re throat, sore feet, or "many other 

lUgs". 

~Jl (h_J That any of respondent's products is guamnteed unless sm:h guarantee Is 
~~tfical!y limited to the return of the purchase pl'ice only; 

rtp ) That Hindu Herb Life Tonic is a "health rest01·er" or assure.s a healthy 
ru~eUte, sound digestion, vim, vigor, or pep, or i~ a competent treatment for 

(:own systems, stomach, kidney, blood, liver and nerves; 
li~· ~ That the product designated "Sure Pep" will rel!tore lost manhood or 

a en lost vitality or IWP; 
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(k) That the preparation designated "Gland Tablets" will enable one to 
regain lost manhood or re-supply one with vitality, or haYe any effect on tbe 
glands; 

(l) That the preparation known as "Female Tonic" will relie,-e "female 
-sufferings," or will correct backaches, headaches or "other miseries"; 

(m) That the so-ealled "Liver Pills" will haYe any effect other than that. of 
:a laxative ; 

(n) That any product sold by respondent Is "lucky" or contains any "luckY" 
ingredient. 

The respondent further agreed to cease and desist from the use of 
the words "Lucky " "Tissue " "Hair Grower" or "TemJ)le Grower" 

' ' ' " us a part of the trade name of any product; or of "Bleach Creanl, . " "Wrinkle Cream" "Tetter Salve" "Gland Tablets" "Female ToniC ' ' ' . or "Liver Pills" as a part of the trade name of any product so desig· 
nated in the foregoing advertising representations ot' of any product 
of substantially the same composition. ( l\Iay 3, 1938.) 

02117. Cosmetics-Qualities.-The Drackett Products Co., a corpor~t· 
tion, Cincinnati, Ohio, vendor-advE.>rtiser, ·was engaged in selling cos· 
metics designated Formula X-1, Formula X-2, and X-Ilator, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That any of said products alone or in combination

!. Is a "complete" beauty treatment; 
2. Penetrates down deep into the pores; 
3. Penetrates or cleans deep within the skin; 
4. Flushes out the lower layers of the skin; 
5. Removes dirt, rubbed-in make-up, or oily sect·etions bmied deeP 

within the skin; 
G. Leaves the skin us clean deep within as on the surface; 
7. "Protects'' one's complexion or skin; 
8. Supplies natural oils, or contains toning oils; 
9. "Prevents" blackheads; 

10. Cleans more deeply than other cleaners ; 
11. Searches deep down below the surface ; 

(b) That by the use of any of said products alone or in combination-

!. Enlarged pores are freed of deep-down dirt, or rubbed-in make-uP. 01
. 

that a rPmoval of pore impurities is effected; 
2. Blackheads or enlarged pores cannot exist; 
3. One need not have blackheads or enlarged pores; 
4. Blackheads or enlarged pores "vanish" ; 
5. The caul'<es of enlarged IJOres or blackheads are remoYPd; 

(c) That the use of the device designated, X-ilator, gives the skin its required 
dally "exercise." (May 3, 1938.) 

0823. Correspondence Instructions in Fingerprinting-OpportunitieS 
and Relevant Facts.-T. G. Cooke, an individual trading as Institute 
of Applied Science, 1920 Sunnyside Ave., Chicago, Ill., vendor-ad· 
vertiser, was engaged in selling correspondence instructions in finger· 
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~tinting and agreed in soliciting the sale o£ and selling said product 
In interstate commerce to cease and desist £rom representing directly 
or otherwise : 

(a) That there is small d1ance for one to gain fingerprint training at his 
Nllplorer's expense, so long as it is the practice of certain established Bureaus 
to train their own per>:onnel ; 

(b) That "Any" man or woman of average intelligence can become a finger
Drint expert by this or any other training; 

(c) That everyone who completes respondent's course of instruction is a 
Practical operator or is competent to perform the duties of a finger11rint expert; 

(d) That we are on the threshold of compulsot·y fingerprinting of every 
Cit' !Zen of the United States; 

1 
(e) That industrial plants, department stores and business institutions are, 

n any substantial numbers, adopting the practice of fingerprinting employees; 
(f) That insurance companies will inevitably require the fingerprinting of all 

Dolicy holders ; 
" (g) That the standing of the Institute of Applied Science is the student's 
guarantee" of proficiency ; 

f (h) That the wide acquaintance of respondent assures graduates of pre
erred opportunity when big positions are open: 

(i) That a diploma issued by respondent "proves" that the bolder is a trained 
~an, or that employers are always especially on the lookout for lwlders of such 
IPlomas . 

. . (J) Th~t the diploma issued by respondent Is to the Fingerprint Expert what 
~ Johns Hopkins diploma is to a physician or a Harvard Law School diploma 
s to a lawyer; 

1 
(k) That rpspondent can teach students how to earn big money because he 

las done so· 
(!) That ~ne who enrolls in respondent's course will be qualified to earn $150 

~Jer lllonth six mont11s' thereafter; 
d (tn) That everyone who completes respondent's course is an expert and can 
enJand the pay of an expert; 

(n) 1'hat respondent is holding places open for prospective students; 

l 
(o) Tbnt a little study every night will fit the student for a good paying 

Josiuon. 

. The respondent further agreed to cease and desist from stating, 
ltnporting or implying, by the designation o£ any person as President 
or otherwise, that this respondent was a corporation. 
f It Was also agreed that this supplemental stipulation as to the 
t acts and ag-reement to cease and desist was to be taken and considered 
0 be supplemental to a stipulation executed by this advertiser and 
;~cepted and approved by the Federal Trade Commission January 
t} ' l935, that said stipulation remained in full force and effect, and 
~:t the t.erms thereof were not affected in any way by this supple
. 

0
ntal stipulation. (May 4, 1938.) 

lJ .2118. Playing Cards and Christmas Greeting Cards-Opportunities and 
C~~que Nature.-General Card Co., u corporation, 400 S. Peoria St., 
in:cago, III., vendor-advertiser, was engaged in selling certain play-

"' cards and Christmas Greeting Cards, and agreed in soliciting 
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the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That respondent's l\Ionogram Playing Cards are new and unique unleSS 
it is clearly explained that the statement refers to the designs and not to the 
practice of imprinting a monogram on playing cards ; 

(b) That selling playing cards by respondent's method is a new occupation; 
(c) That initial cards are not sold in stores unless expressly limited to re

spondent's designs. (May 11, 1938.) 

02119. Medicinal Preparation-Qualities and Unique Nature.-Allcock 
Mfg. Co., a corporation, Ossining, N. Y., vendor-advertiser, was 
engaged in selling a medicinal preparation designated Brandreth's 
Pills, and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly or 
otherwise: 

(a) That constipation is the cause of the majority of sickness; 
(b) That Brandreth's Pills protect the system against poisoning or restores 

vitality; 
(c) That the u~ of Brandreth's Pills will result in a healthy skin; 
(d) That sallow skin, pimples, lustreless eyes, wrinkles, or poor vitality ai·e 

almost always, or generally, due to decomposition of waste in the colon; 
(e) That Brandreth's Pills completely eliminate toxic waste matter; 
(f) That Brandreth's Pills will help the digestive process; 
(g) That Brandreth's Pills have merited approval by people all over the 

world; 
(h) That Brandreth's Pills will end, "correct," or cure constipation or wiJI 

bring health to users, or will correct acid stomach, gas, heartburn, bad breath. 
or insomnia; 

(i) That no other laxative is so perfect as Brandreth's Pills; 
(j) That Brandreth's Pills are l}ot habit-forming or are the safest Iaxati'fe 

known; 
(k) That Bmndreth's Pills are a competent treatment for constipation, unlesS 

limited to temporary relief due to their laxative Rction, or a competent treat· 
ment for gas, acl!l-stomach, bad breath, headaches, acid indigestion or sleep
lessness; 

(l) That Brandreth's Pills are a sure relief for constipation, blllousness, or 
bowel pains; 

( m) That Brandreth's Pills are harmless in all cases; 
(n) That Brandreth's Pills have no equal in the treatment of constlpatiOll• 

gas, acid stomach, or bad breath. (1\fay 4, 1938.) 

02120. Insulants-Unique Nature and Qualities.-Dry-Zero Corp., a 
corporation, Merchandise Mart, Chicago, Ill., vendor-advertiser, was 
engaged in selling insulation materials of various types according to 
the nature of the use anticipated and designated Dry-Zero Pliable 
Slab, Dry-Zero Sealpad Insulation, Dry-Zero Blanket Insulation, 
Dry-Zero Standard Refrigerator Car Blanket, Dry-Zero Hi Speed 
Blanket, Dry-Zero Economy Ice Blanket, and agreed in soliciting the 
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sale of and. selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That Dry-Zt'ro Is without qualificntlon the lightest form of insulation 
material· 

(b) Tl~at moisture conuensatlon does not occur in Dry Zero qualitatively as 
In other insulating materials, that its resistance to moisture is far greater than 
other insulants unless properly qualified, or that its ab,;orption is 50% to 90% 
less or auy other percentage unless the basis of comparison is clearly stated, 
and unless such percentage has been demonstrated by compt>tent scientific tests; 

c. That the Insulating value of Dt·y-Zt'ro depends for its efficiency and per
manence solely upon the arrangement of the fibres rather than n"Pon 'their 
structure. (May 13, 1938.) 

· 02121. Medicinal Preparation-Qualities and Safety.-James F. Bal
lard, Inc., a corporation, 500 North Second St., St. Louis, Mo., 
''endor-advertiser, was engaged in selling a medicinal preparation 
designated 'Vhite's Cream Vermifuge, and agreed in soliciting the 
sale of and selling sajd product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) Tbat loss of weight Is a symptom of round or pin worms; 
(b) That White's Ct·eam Vermifuge is safe or can be relied upon to expel 

~ny type of worms other than large rmmd worms and to reduce pin worm 
nfesta tion . 

I c) That White's Cream Vermifuge wlll tone the intestinal tract; 
(d) That White's Cream Vermifuge will have no unfavorable effect on the 

<'hlld, even though there should be no worms. (May 13, 1938.) 

02122. Medicinal Preparation-Qualities.-Banfi Products Corp., a 
<=orporation, 206 Spring St., New York, N. Y., vendor-advertiser, 
Was engaged in selling a medicinal preparation designated Monte
;atini Crystals, and agreed in soliciting the sale of its products in 
lnterstate commerce to cease and desist from representing by state
lllents made either in the Engli~h language or the equivalent of such 
statenwnts in any foreign language, directly or otherwise: 

t~hat the product known as l\Iontecatini Crystals has any therapeutic effect 
0 

er than as a laxative or purgative in cases of temporary or occasional 
consr 
1 

1Pation; that the product does not constitute a drastic purge or does not 
t~dnce Irritation unless expressly limited to use according to directions; or 
ltlat It is of any value in the treatment of any condition or symptom unless 
t Is clearly explained that it is of value only when such condition or symp
e~~ <'an be relieved by a laxative or purgative and when it has been clearly 
(M abl!shed that such treatment is proper for such condition or symptom. 

ay 9, 1938.) 

L 02123. Cough Drops-Qualities, Relevant Facts and Unique Nature.
Uden's, Inc., a corporation, Reading, Pa., vendor-advertiser, was 

~gaged in selling a product designated Luden's Menthol Cough 
rops, and agreed in soliciting the sale of and selling said product 
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in interstate commerce to cease and desist from representing directlY 
or otherwise : 

(a) That without qualification medical authorities say acidity is often tbe 
cause of a cold; 

(b) When referring to the head or the throat that Luden's Menthol Cough 
Drops do more than assist in keeping one's head clear or protecting one's throat; 

(c) That Luden's Menthol Cough Drops are now the only cough drops that 
contain menthoL (May 10, 1938.) 

02124. Bread-Relevant Facts.-Cripe Baking Co., a corporauon, 
doing business as Rainbo Bread Co., Twenty-third and Frederick 
Ave., St. Joseph, Mo., vendor-advertiser, was engaged in selling a 
product designated Rainbo Bread, and agreed in soliciting the sale of 
and selling said product in interstate commerce, to cease and desist 
from representing directly or otherwise: 

(a) That bread Is necessary in a reducing diet to burn up fats and sweets; 
(b) That one may grow thinner yet eat anything, if bread, because of its 

ability to burn up damaging fats, is included in the diet; 
(c) That bread has a balancing effect on the diet. (May 10, 1038.) 

02125. ltair Growing Device-Qualities.-Crosley Radio Corp., . :t 
corporation, Cincinnati, Ohio, vendor-advertiser, was engaged 111 

selling a device designated Xervac, and agreed in soliciting the s:Ie 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

That Xervac will stop the falling of hair unless specifically limited to arresting 
the falling of an abnormnl amount of hair, or will enable patients to reg~in 
normal, healthy hair, or that it constitutes a competent treatment for baldness, 
falling or lifeless hair, or that it a~:hieves any effect at all on the hair or scalp, 
unless any of the said claims hereinbefore referred to are expressly limited to 
~>nch specified conditions as may be remedied or improved by stimulating the 
blood circulation of the scalp; or that any specified number or percentage o! 
patients will be benefited by the use of said device. (May 10, 1933.) 

02126. Food-Qualities.-Horlick's :Malted Milk Corp., a corporn
tion, Racine, 1\is., vendor-advertiser, was engaged in selling a food 
product designated Horlick's Malted Milk, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That respondent's product helps build resistance to <'olds, winter nil· 
ruents or other infections unless limited to its use as a nourishing food ; 

(b) That respondent's product "controls normal weight"; 
(c) That respondent's pt·oduct will put you back on your feet "quicker thall 

anything else"; 
(d) That the use of respondent's pt·oduct alone will reduce weight, without 

rega.rd to calotic intake or unless limited to Its use as a nourishing substitu~e 
for a heavier meal as part of a weight reducing plan or program. (:1\IUY 1 ' 
1938.) 
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. 02127. Cosmetics-Qualities and llistory.-Vandy, Inc., n. corpora
bon, formerly known as Dew Cosmetics, Inc., 136 ,V, Fifty-second 
St., New York, N. Y., vendor-advertiser, was engaged in selling <'OS

~letics designated Dew Instant and Dew Ultra, and agreed in solieit
Ing the sale of and selling said products in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) That either of respondent's products glYes lasting protection against 
Perspiration; 

(b) That either of respondent's products is safe and gentle, or non-irritating; 
(c) That either of respondent's products Is the "original'' instant deodorant. 

(May 11, 1938.) 

02128. Medicinal Preparation-Qualities.-Consolidated Drug Trade 
Products, Inc., a corporation, Chicago, Ill., vendor-advertiser, was 
eng-aged in selling medicinal preparations designated l\Ia1ena Ointment 
and Malena Pills, and agreed in soliciting the sale of and selling said 
P~oducts in interstate commerce to cease and desist from representing 
directly or otherwise: 

1
_.<a) That Malena Pills have any therapeutic effeet in helping to clear up local 

~ ' 111 conditions other than that of a laxative; 
Of (b) Tllat Malena Ointment, applied either alone or in eonjuuetion with the use 

Malena Pills, will "clear" the skin or help to "elear the skin," geiJerally, or of 
erupr Ions or blemishes, or of any other symptom or condition ; 

(c) That Malena Ointment is of any benefit in helping to clear up local skin 
~~nditlons except as the product inhibits the development of bacteria with which 
f collles In contact, Roftens and removes particles of desquamated epithelium and 

1 
oreign matter adhering to the skin, softens the Rkin, and in eonjunetion with the 

snassage with which it is applied, tends to remove accumulated deposits in the 
\\'eat ducts and hair follicles; 

\\''(d) That either or both of respondent's products will have any particular effect 
!thin any specified period of time ; 

Of (e)_ That these products, either alone or in combination, will "rid" the system 
s I>?Isons, regulate the system, or have any other effect on the "system," unless 
Deelfical!y limited to the action of Malena Pills on the intestinal tract ; 

11 (f) That either of these products will "eud" any condition or symptom. (May 
' 1&38.) 

02129, Cosmetics-Nature and Qualities.-N ational Toilet Co., a cor
~Ol'ation trading as Sunclyme House, Paris, Tem1., vendor-advertiser, 
~~s en~aged in selling cosmetics designated Sunclyme Lime and Lemon 
}\·eans1ng Emollient, Sunclyme Papaya Skin Tone, Sunclyme Avocado 

lght Emollient, and Sunclyme Persian Lime Foundation Emollient, 
~~d agreed in soliciting the sale of and selling said products in inter
~t~te c?mmerce to cease and desist from representing directly or 

erw1se: 

~a) That respondent's produ<'ts are "fruit base" preparations; 
(b) That Sun<'lyme Avocado Night Emollient will penetrate the skin; 
c) That Sunclyme Avocado Night Emollient "nourishes" the skin; 

160451'"-39-voL.26-06 
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(d) That the preparations contain no grease or are "grease free"; 
(e) That Sunclyme Persian Lime Foundation Emollient is "made from" I'rr

JO;ian limPs or that said fruit is the active iugrediPnt contained therein; 
(f) That Sunclyme Lime and Lemon Cleansing Emollient is "made from" 

limes: or lemons, or that either of said fruits or a combination thereof is tbe 
:nctive ingrl'dient relied upon for results; 

(g) That Snnclyme Papaya Skin Tone will aid circulation or refine tile pores; 
(h) That any of the preparations is "non-allergic" or "ahsolutely" sterile; 
(I) That any of the prPparations penetrates the pores or "rids" the pores of 

waste, or that they will not clog the pores, or that they allow the pores to 
·'breathe" naturally; 

(j) That any of the preparations contains "live organic components" or "vital 
reconstructh·e elements of the skin cells"; 

(k) That any of the preparations is of value in the prevention of wrinklt>S, 
lines, blemishes, large pores, or blackheads; 

(l) That Snnclyme Avocado Night Emollient contains an oil that closely cor· 
responds to the natural secretions of the skin; 

(tn) That the Rkin of Persian limes contains an element that protects against 
the sun's ultraviolet rays; 

(n) That any of the preparations is a "natural" beauty aid or affords a 

"natural" means of beauty; . 
(o) Thnt any of the preparations will coax "youth" to the sk1n or cause one 

to have a "young" skin or a skin firm of contour or a "youthful" skin texture; 
(p) That Vitamin F is of benefit to the skin; d 
(q) That either Sunclyme Avocado Night Emollient, Sunclyme Lime an 

Lemon Cleansing Emollient, or Sunclyme Persian I.ime l!'oundation J<;mo!liellt ts 
water "soluble"· 

( r) That any' of the products will act on the underlying tissues of tbe skill; 
I ·ub(s) That any of the products contains uo dead chemicnls or fore gn ,; 

stances; 
(t) That any of the products is "natural" or antiseptic; 
(u) That Sunclyme Papaya Skin Tone contains no alcohol except the amount 

found in the fruit; 'JI 

( ·v) That the products are made from the whole fruit or that they contal 
all of the elements of any of the fruits; 

(tv) That by external application one will receive the same benefits from we 
fruit elements contained in the products as would be received through the digell· 
tive processes. (May 12, 1938.) 

02130. Cosmetic and Chin Strap-Qualities and Guarantees.-Angelid! 
Doty and J. D. Stockwell, copartners, operating under the tra ; 
names of Florentine Products Co. and Angelene Preussaer, 1204 '\ 
'Wisconsin Ave., Milwaukee, 'Vis., vendor-advertisers, were engage\ 
in selling a cosmetic designated Youth Creme and a device designate(£ 
Florentine Rejuvenating Mold, and agreed in soliciting the sale ,0 

and selling said products in interstate commerce to cease and destst 
from representing directly or otherwise: 

will 
(a) That respondents' products, used either alone or In combination 

' ~~ eliminate Imes or sagging muscles, or will restore life and youth to 
11 

muscles, or from making any other statement which would Import or illlP 
1 

that either of these products will be of any appreciable benefit in the preventiOI 
or removal of line~ or wrinkles, or will have any et'l'ect on the muscles i 
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(b) That either or both of respondents' products will enuble the user thereof 
to keep her face or throat from aging, to retain youth, to look 35 at 50, or to 
alter her contour to its normal condition or otherwise; 

(c) That these products are guaranteed unless it is cleurly explained that 
the guarantee Is limited to the refund of the put·chase price, nnd unless all of 
the conditions which must be fulfilled In order to be entitled to such a refund 
are also stated in direct connection therewith; 

(d) That respondents' creme is nourishing, that it will feed the skin, or 
that it will supply to the skin those qualities that time, weather and nervous 
strain take from the skin. 

The respondents further agree to cease and desist from the use of 
t~e word "Youth" as a part of the trade name of any product adver
tised and sold by them, and of the word "Rejuvenating" in any way 
as relating to their products, as a part of the trade name or otherwise. 
(May 17, 1938.) 

02131. Correspondence Course-Q.ualities.-Paul J. \Volfe, an individ
tlal, Pittsburgh, Pa., and Kittanning, Pa. (P. 0. Box 84), vendor
advertiser, was engaged in selling a correspondence course designated 
~ liome Study Course in the Correction of Stammering and Stutter
~ng, and agreed in soliciting the sale of and selling said product in 
Interstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That by use of the course, stuttering or stammering will be "corrected" 
~r that it will enable one to "correct" one's sp~h afflictions, or to talk 
clearly"; 

(b) That by use of the course one will have "unem!Janassed" or "flawless" 
SDeeeh or be "free of all embarrassment" arising from speeeh disorders; 
"u (c) That by use of the course one will be enabled to speak "naturally" or 

s You should" or "without trouble" or "without speech disorders"; 
(d) That by use of the course stuttering or stammering will be cured; 

d! (e) That use of the course will enable one to ''rid" one's self of speech 
sorders. · 

(f) Th~t by use of the course one will never stutter or stammer again; 
llh(g) That less than 2 percent of stuttering and stammering casts result ft·om 

Yslcat or mental difficulties; 
(h) That "only you can prevent yourself from Qbtaining a cure"; 

If ( i) That "neither heredity nor environment can keep you from errorleRs speech 
You Will make up your mind that you will talk freely"; 

b (j) That any definite percentage of stammering or stuttering afflictions cnn 
e cured. 

s ~k) Tl;at no disease of mind or body can thoroughly be understood without 
u erlng the malady and curing one's self through self study; 

~n!·l) That there is no curable case of stammering or stuttering that respond
s course will not cure. (May 17, 1938.) 

CI02132. Men's Clothes-Free Product and Earnings.-"Jim" Foster 
v othes, Inc., a corporation, 2254 South Spaulding Ave., Chicago, Ill., 
enddor-advertiser, was engaged in selling Men's Tailor-Made Clothes, 

an agreed in soliciting the sale of and selling said product in inter-
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state commerce to cease and desist from representing directly or 
otherwise: 

(a) That any suits or overcoats are "free" to a salesperson so long as serv
ices or other valuable considerations are required before receiving such articleS; 

(b) That respondent's suits or overcoats are "guaranteed" where a simple 
warranty is intended ; 

(c) That the "Jim Foster Tailoring Line" enables a salesperson to sell cloth
ing of a satisfactory quality at prices lower than the average. 

RPspondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed : 

(d) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respondent's 
salespersons or dealers under normal conditions in the due courRe of business; 

(e) Not to represent or hold out as maximum earnings by the use of snell 
expressions as "up to", "as high as" or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondeut's 
salespersons or dealers under normal conditions in the due course of business. 

The respondent further agreed, in its future advertising, not to 
publish figures of savings in prices, etc., which could not be definitelY 
substantiated. (.May 20, 1938.) 

02133. Sign Letters-Composition, Free Product and Earnings.-G. _B. 
11fedland, an individual, trading as Modernistic Sign Letter C~., 
Y-3000 Lincoln Ave., Chicago, Ill., vendor-advertiser, was engaged .Jll 
selling Sign Letters, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre
senting directly or otherwise : 

(a) From the use ln his advertisements and advertising mattl'r of the wortlil 
"gold'' or "silver," or any other word or words, or in any way, so as to import 
or imply, or which may have a capacity or tendency to confuse, mislead 0~ 
deceive purchasers into the belief that said products are made or composcJ 0t 
gold, In whole or in part, or are made or composed of silver, in whole or in pal' ' 
when such is not the fact; 

(b) That any article Is free when the price thereof is included in tlle pur
chase price of another article, or when the payment of money or the rendering 
of a service is required; 

(c) That respondent's customers take no risk; 
(d) That respondent's letters are nonfading; 
(c) That the "U. S. Bureau of Statistics" or any Governmental AgencY reP· 

resents that, due to any condition, any number of new window signs should be 
put up at any time; 

(f) That the respondent "furnishes everything to work with,'' or in 8~1y 
manner representing or Implying that respondent furnishes material and equiP" 
ment without charge. 

The respondent further agre.ed: 

1. Not to make umnodifled representations or claims of earnings in exce~>s 0! 
the a\·erage earnings of respondent's active full-time salespersons or dealer 
achieved under normal conditions in the due course of bnslnPss. 
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2. Not to represent or hold out as a chance or an opportunity any amount in 
excess of what has actually been accomplished by one or more of respondent's 
~alespersons or dealers under normal conditions in the due course of business ; 

3. N.ot to represent or hold out as maximum earnings by the u:;:e of such 
expression as "up to," "as high as," or any equivalent expression, any amount in 
excess of what has actually been accomplished by one or more of respondent's 
salespersons or dealers under normal conditions in the due course of business. 
(May 20, 1938. ) 

l 02134. Firearms-Qualities and Unique Nature.-Crosman Arms Co., 
.nc., a corporation, 418 St. Paul St., Rochester, N. Y., vendor-adver

tiser, was engaged in selling Pneumatic Rifles, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That respondent's rifles are more accurate than any firearm; 
t (b) That respondent's rifles are as accurate as powder rifles, unless limited 
0 their accuracy for short distances; 

(c) That respondent's rifle is "the most powerful;" or "highest powerPd" 
Pneulllatic rifle in the world; 
.~d) That the Crosman rifle Is "the only" high powPred r~>peating pneumatic 

l'i e in the world. ( l\Iay 20, 1938.) 

't 02135. Sign Letters and Numbers-Composition, Free Product and Lim
~ed Offer.-H. Alexander, an individual, trading as Staibrite Letter 

o., 42 \Vf'st 30th St., New York, N. Y., vendor-advertiser, was 
?llgaged in selling Sign Letters and Numbers, and ~greed in solicit
Ing the sale of and selling said products in interstate commerce to 
eease and desist from representing directly or otherwise: 

" (n.) From the use in his ad\·!'rtisements and advertising matter of the words 

0
!01.d" or "silver" or any Mher word or words, or in any way so as to import 

d inlply or which may have a capacity or tendency to confuse, mislead or 
eceiv go] . e Purchasers into the belief that said products are made or composed of 

\Vh d ill Whole or in part or are ruade or composed of silver in whole or in part, 
en such is not the fact ; 
~ b l That res]JOIHl~>nt's products cmmot pos:>ibly ta rni,;h or are non-tarnishing; 

cl c) That any article Is fr~>e when the price thereof is included In the pur-
la~e p .· . • or lice of another nrtJCle or when the payment of money or the rendl'rmg 

a service is involved; 
ti (d) That nny offer is for a dt'finite period of time unless such a period of 
t~lle Is set and all offers to purchaser under the terms thereof rl'Ceived after 

e expiration 1lute at·e refused; 
(e) That res110ndent's products are fadeproof. (May 23, 1938.) 

12 
°213~. Fuel-Q.ualities.-Northwestern Fuel Co., a corporation, E. 

, .. 03 Fast National Bank Bldg., St. Paul, Minn., venuor-ad,·ertiser, 
l~a.s .engaged in selling Chemacol Processed Coal, and agreed in so-
lCltutg the sale of and selling said product in interstate commerce to 

cease and desist from representing directly or otherwise: 

\VL.(t) That respondent's <'01\) i~ dustlesfl, or made dustless by the ch~>ml<'al with 
eh It is treil ted · 

I 
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(b) That Chemacol, the chemical with which respondent's coal is treated, 
acts as a catalJ·tic agent, or causes gases to unite with oxygen, or provides a 
more intense beat from the coal, or converts more of the combustible gases int(} 
heat; . 

(c) That Chemaeol, the eberuical with which respondPnt's coal is treated, 
prevents f.!'RSPS from escaping up the chimney. (May 23, 1938.) 

02137. Food Flavors, Medicinal Preparations, and Toilet Articles-0P' 
portunities, Qualities, Free Product and Government ApprovaL-Clarence 
P. Smith, an individual trading as Mystol Mfg. Co., Glen Falls, N. y,, 
vendor-advertiser, was engaged in selling food flavors, medicinal prep' 
arations and toilet articles, and agreed in soliciting the sale of and 
selling said products in interstate commerce to cease and desist :froJll 
representing directly or otherwise: 

(a) That no risk is invoh·ed in the starting offer ; 
(b) Tllat purcbnsPrs, as agents or retailers, will become identified with a 

trade mark for the development of which a designated amount of moneY }JIIS 

been expended, unless in trnth and in fact such smn has actually been expeuded 
by respondt>nt to develop the particular and identical trade mark associated with 
rPspoudent's products; 

(c) 'l'Iwt the merchandise offerPd for sale Is of super quality or is sold at 
America's lowest prices; 

(d) That no attempt is made to compete with respondent; 
(e) That rPspondent is the originator of deals or combination offers; 
(f) 'l'hat any of the "\'au ilia flavoring prpparations improve with age; 
(g) That Hot Spot PPnetrating LinimPnt is efficacious for all aches and plliJIS, 

or that Its kerm;ene oil contPnt is not inflammable; 
(h) That Vanity Hand Lotion pPnetrates frPely; 
( il Inferentially or otbl.'rwise, that the Pxpenditure of any 1le!<ignuted sum for 

the purrhnse C•f the basic ingredients of the preparation reprPsPnts the totul cost 
of that preparation unlPss in trutiJ and in fact the purchase of additional iJI· 
gredients is not required ; 

(j) 'l'hat any of the completed preparations can be offered as free or that a~Y 
of the basic ingredients or conrentrat!'s are f1·ee when such prPparations, baSIC 
ingredients or concentrates are purchased in certain designated combinations or 
in certnln designated amounts; ! 

(k) That Nancy Keune's Tropical Bnlm is a skin food or that it is capable 0 

sterilizing; 
(l) That the use of Nancy Keune's Tropical Shampoo results in hair Malt~ 

or that it will keep the hair in a hPalthy condition unless it is indicated thnt 
do«>s so only to the extent that might be expected from its cleansing propertieS; 

(m) That the use of Nancy Keune's Tropical Shampoo will keep hair fro~ 
falling or that it is an aid in stopping scalp itch unless these conditions are cause 
or aggravated by an accumulation of dust, dirt and other impuritil's which IIJI 
ordinary shampoo would be expeetPd to remove; 

(tl) 'l'hat Wecobalm Nazal Drops will preveut a cold if takPn at the sneezing 
stage or at all; 

(o) That the medicinalingrediPnts of ~Iountllin Valley Liniment will reacb tbe 
seat of the pain; 

(p) That the various formulae have bPen Approv(¥1 by any Government bureau 
or dPpartment. (1\lay 24, 193h.) 
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02138. Toilet Preparation-Qualities and Safety.-"\Vhite's Specific 
Toilet Co., a corporation, N asllYille, Tenn., Yendor-ach·ertiHer, is en
l!;aged in selling a toilet preparation designated "Thite's Specific Face 
~ream, and agreed in soliciting the sale o£ and selling said product 
In interstate commerce to cease and desist from repreHenting directly 
or otherwise: 

(a) That sairl prmhwt will remoYe pimples or hla<·kheutls; 
(b) That said prod net will remove skin dit'eolora tion><, f1·eekles, or tau, uule~;s 

111 dire<'t connection therewith it is stated tbut any lessening of the con
~Picnousness of sueh di;;coloration, fre<·kles or ton Is only tl•mpor!lry; 

(e) That said pmdnet may be used without luum to tlte moRt dPlieote ~kin; 
(d) 'fhat 8ald prod net will put one's skiu in good condition; 
(e) That for one's skin to become lrritat£'d after n,.;ing said pmrlnet Is proof 

thp Rk' 
- · Ill needs the preparation; 
(f) That continued use of Rnid prep!lrntlou will kee11 the ;;kin in perfect 

l·ond i tion · 

1 
(rl) Th~t thE> oils in !'aid pre}lnrntion will he ahsorhl'd hy the skin or ha,·e 

'l'~>n Nl-'lE>cted for the llUI'po..;e of lwing ah,;oriJed by the skin. (l\Iay 24, 1938.) 

(' 010i1-t Breakfast Food-A. M. A. Approval and Qualities.-Campbell 
f'l'Pal Co., a corporation, Foshay Tower, Minneapolis, Minn., vendor

~dvertiser, was engaged in selling a breakfast food designated Malt
. -~leal, and agreed in soliciting the sale o£ and selling said product 
111 Interstate commerce to cease and d«?sist from representing directly 
nr otherwise: 

11 
(a) That l\falt-0-Meal hus heeu llPJ1l'OVPd or III'I'Plltell by or beurs thP seal 

/ ~cceptan<'e of the Amerkau Medieal Assoeiation or iu any other wuy indl
s::Ing th!lt !;aid As:;oeintion, other than Its Conn<'il on Food><, has "lle<'elltPll'' 

d Product· 

1 
(b) Tbat ~Ialt·0-1\Ieal <'outaius or will give one 65 pereeut, or any other 

t~:Cl•ntHge not ju~<tifiPd by fncts nccnratPly colllpiled by reliahle authorities on 
I; SUbject, more food energy nllne for the money than any other product or 

roup of products; 

(f'} That by purchasing or m:ing a Itat::knge of l\Ialt-0-l\IPn! oue Hnws 16 
l·ellts · 

• or any other sum. 

It Was understood by the parties hereto that this stipulation was 
~UPplf'mental to, and ~ot in lieu of the stipulation exeeuted by the 

(,anlpbell Cereal Co., No. 01034, and accepted and approved by the 
'olnn .. Uss1on on December 23, 1935. (May 25, 19:38.) 

t' 0213!). Dishes, Rings-Free Goods.-Clydc Collins, Inc., a corpora
~1011, Front and McCall Sts., Memphis, Tenn., Y£>mlor-udvertiser, was 
i ngaged in selling various "Household Deals," and agreed in solicit
eng the sale o£ and s£>1ling said product in interstate commerce to 
ease and desist from representing directly or otherwise: 

r!'c~a~ Thnt a beautiful hnnd-paintPd Dinm•r Set is gheu "Free" so long as the 
''Lo Pient of said Dinner Set is required to purchase 12, or any nthc1· number. 

g Cubin SlJ('cial Deals" before recl'iviug the Diuner Set; 
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(b) That an 18-piece Dinner Set, hand-painted, in the popular Blue WilloW 
Pattern, is given "absolutely Free," or "Free" so long as the recipient of said 
Dinner Set is required to purchase 12, or any other number, "Log Cabin Special 
Deals" before receiving the Dinner Set; 

(c) That a Baking Dish is given "Free" with "a gigantic four bottle deal'', or 
any other "deal" wherein the recipient of said Baking Dish is required to purcli[IAe 
merchandise from respondent before receiving the Baking Dish; 

(d) That a Genuine Diamond-Cut Ring is given away "Free" so long as tbe 
recipient of said Genuine Diamond-Cut Ring is requir·ed to "hand out popular 
gift packageR with product needed right now for every horne," or perform anY 
other service for respondent, before receiving the Genuine Diamond-Cut Ring. 
(May 25, 1938.) 

02140. Antiseptic-Qualities and Tests.-Norzel's Beauty Products 
Mfg. Co., Inc., a corporation, Syracuse, N. Y., vendor-advertiser, was 
engaged in selling an antiseptic designated I. G. Antiseptic, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That the use of I. G. Antiseptic will p1·en.•nt or protect against infection 
or sterilize wounds; 

(b) That said preparation exerts a germicidal or healing action or tbflt, bY 
its use, infection is arrested before it starts ; 

(c) That dandruff Is due to a germ; 
(d) That said preparation will prevent germs from getting In when pores are 

open; 
(e) That the use of said preparation is a "safe" or "sure'' way of preventiug 

<:laims for wave burns, hair dye infections, cuticle cuts or other nuisances, Ol' 

to give protection to one's bm:iness prestige or prevent unfavorable publicitY; 
(f) That said preparation will germicide the scalp or restore cells or pores 

to normal healthy condition; 
(g) That said preparation is effective in the treatment of burns, cuts, Insect 

bites, sunburn, or skin eruptions; 
(h) That said preparation, used as directed, will prevent "kick-backs," or 

that it will enter the pores and remove itching or soothe il'ritation from t!Je 
use of hair dye; 

( i) That said prepnration before being put upon the market was tested for 
effectiveness or safety. (May 25, 1938.) 

02141. Automobiles-Free Goods and Prices.-Graham-Paige 1\fotol~ 
Corp., a corporation, Detroit, Mich., vendor-advertiser, was engage f 
in selling Graham Automobiles, and agreed in soliciting the sale .0 

and selling said products in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That an~· artiele is free nnles givt>n without the payment of moneY or 
the rendering of a service or when the price therpof is included In the pnrcbnse 
pr·ice of other articles ; . 

(b) That its automobiles liUve gone or will go faster than anY car 
10 

America; 
(c) That the Graham automobile is the ofl\clnl "U. S." Economy ChaU1P

1011 

or from otherwise representing or implying in any manner that anY of tb~ 
said automobiles have been so designated by any branch of the Government 0 

the United States; 



STIPULATIONS 1493 

h' (d) That because of that particular type of oil filter with which its automo
Jles are equipped oil bills or changes are redueed any definite number or 

Percentage. 

The respondent further agreed to cease and desist from : 

" 1· Representing that prices of ears published in valuation booklets are the 
Ofilcial'' values; 
2· Instructing dealers to represent that the valuations published in used car 

Valuation booklets are anything more than the minimum price a prospective 
Illlrcbaser may expect to be allowed; 

3· Instructing dealers to repre>:ent that they are gh·!ug bonuses on trade-in 
"alues of used cars unless such bonuses are bona-fide and given only in cases 
~here a used car is in substantially better condition than the average car ot 

e same make and model. (1\Iay 25, 1938.) 





DECISIONS OF THE COURTS 1 

IN CASFJS INSTITUTED AGAINST OR BY THE COl\11\IISSION 

l<'EDERAL TRADE CO~DIISSIOX v. BARAGER-WEBSTER 
COMPANY~ 

No. 6430 

Wircnit Court of Appeals, Seventh Circuit. Dl>eember 15, 1937) 

On application by Commission fot• enforcement of its order In Docket 2506, 23 
F. T. C. 199, directing respondent, Its officers, etc., in connection with 
lhanufacture, sale, and distribution of candy and candy products, to cease 
and desist from use of lottery schE>nws as therein set forth, order affirmed 
I>Pr curiam. 

?n application for enforceme~t of order of Commission, order 
nfhr111ed. 

-~_/'lr. W. T. /(elley, Chief Counsel, Federal Trade Commission, 1lfr. 

~ artin A. Jlfo·n·hon, Assistant Chief Counsel, .1Ir. Henry 0. L(]Jfl}.:, 
!fro, P. C. /(olln.~ki, and .lfr. J(J;tnes W. Nichol, Special Attorneys, all 

of Washington, D. C., for the Commission. 

Before EvAxs, SrAmcs, and MAJon, Circuit Judges. 
P~:n CURIAl\r. 

.1'he Federnl Trade Commission, petitioner lwrein, having filed 
'"Ith this court on, to wit, October 28, 19:37, its application for the 
enfol'cement of an order to cease and desist issued by it against the 
~:8P?ndent, under date of August 3, 1936, under the provisions of 
l' ~bon 5 of an ~\.ct of Congress approved September 26, 1914, en-
It e(l "An Act to create a Federal Trade Commission, to define its 
~\Vel's and duties, and for other pnrposes'' {38 Stat. 719, 15 

· S. C. A. Sec. 45) ; and said petitioner having also certified and -----ln:l~~~t·lng the period covered by this volume, from Decl'mbl'r 1, 1037, to May 31, 1938, 
In th ve, there was also instituted suit In the matter of U. 8. v. Hamilton-Broton. Shoe Co., 
for e District Court of the United States for the Eastern District of 1\flssourl, at St. Louts, 
Corn ~~~Proximately $69,000 as penalties for failure or snld company to file with the 
the : 1 aston, up to that time, certain information called for in questionnaires sent to 
.at Paompany in 1936. .As briefly described in the Commi~slon's Annual Rl'port for 1938, 
llnder g; 85, such proceeding was instituted nuder direction of the .Utorn<'Y Gl'neral 
by lm ~'~tlon 10 of the Federal Trade Commission Act, and was settlf'd on .April 29, l!l:l8, 
fact t~osltton of a nominal penalty, due to certain mitigating clrt•umstanc<?s and the 
request at the company finally had furnished the Commission with all the Information 
lncom ed, Was desired by the Commission In connection with it~ rPport on Agricultural 

a 'rh e (see sntd Annual Rf'port nt page 30). 
9 court's per cm·tnm declston IB reported In 95 F. (2d) 1000. 

HU5 
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filed herein, ns,required by law, a transcript of the entire record in 
the proceeding lately pending before it, in which said order to cease 
and desist was entered~ including all the testimony taken anll the 
report of said petitioner; and respondent having subsequently filed 
its answer to said application for enforcement~ in which nnswct 
respondent stated it was not willing to contest said application for 
enforcement or the proceedings based thereon, and in which answer 
said respondent consented that this court might, upon said applica
tion and resiJondent's answer thereto, and upon the pleadings, testi
mony, and proceedings set forth in· the transcript aforesaid, make 
and enter its decree affirming said order to cease and desist and com
manding respondent, its officers, agents, representatives, and em

ployees, to comply therewith-
N(np, therefore, it is hereby ordered, adjudged, amd decreed, That 

said order to cease and desist, issued by the Federal Trade Commis
sion, 'petitioner herein, under date of Angnst 3, 1936, be and the same 
·hereby is affirmed. . 

And it is hereby furtheJi ordm,ed, adjudged and decreed, That the 
respondent, Barnger-,Vebster Company, its officers, agents, represent
atives, and employees, in the 1i1anufacture, saie, and distribution in 
intersta.tw eommer~e of 9andy ancl candy. products, cease and desist 
from 1i . · · .. · : . · 

1. Selli1ig and distribl1ting to wholesale dealers and jobbers for 
resale to ·retail dealers· and to retail dealers direct, candy so paekerl 
and assembled that sales of said candy to the gerieral pnblic are to 
he made, or are designed to be made, by means of a lottery, gaming 
device, or gift enterprise; . 

2. Supplying to or placing in the hands of wholesaJe dealers and 
jobbers or retail dealers, packages or assqrtments of candy which 
an~ used or which are designed to be used without alteration or 
l'earrangement. of the contents of said packages or assortments, to 
conchict a lottery, gaming device, or gift enterprise in the sale or 
distribution of the candy: or candy products contained in said assort-
ment to the public; · 

3. Supplying t.o or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy together with a device com
monly called a "push card" for use or which is designed to be used 
in distributing or selling said candy to the public at retail; 

4. Furnishing to retail and wholesale dealers· and jobbers a device 
commonly called a push car(l, either with packages or assortments 
of candy or candy products, or separatEply, bearing a legend or leg
ends or statements informing the purchasing public that the candy 
or candy products are being sold to the public by lot or chance or 
in accordance with a sales plan which constitutes a lottery, gaming 
device or gift enterprise. -

And it is hereby further ordered, adjudged a-nd decreed, that the 
respondimt, Barager-Webster Company, within 30 days after the 



FEDERAL TRADE COl\Il\IISSION V. RITTENHOUSE CANDY C0.}497 

service upon it by the clerk of this coiu·t of a copy of this decree 
shall file with the Federal Trade Com[lOO]mission a report j 1 ~ 
writing setting forth in detail the manner and form in which it has 
complied with this decree. 

FEDERAL TRADE COMMISSION v. SOL BLOCK AND SID
NEY BLUMENTHAL, ~NDIVJDUALLY, AND TRADING 
AS RITTENHOUSE CANDY COMPANY 1 

No. 6643 

(Circitit Court of Appeals, Third Circuit. January 5, H)38) 

Decree affirming Connnissiou's order in Docket 2071', 24 F. T. C. :253, directing 
respondents, their officers, etc., in connection with offer, sale, and distribu
tion of candy and candy products, to cease and desist from the use of 
lottery schemes as therein set forth, and adopting, as below set forth, pro~ 
visions thereof in court's order directing respondents, their officers, etc., to 
cease and de'sist. · 

On application for enforcement of Commission's order, affirming 
decree per curiam. 

Llh. W. T. Kelley, Chief Counsel, Federal Trade Commission, 1111>. 
Mm·t-in A. lrfm'tison, Assistant Chief Counsel, 1lh. llem·y 0. Lank, 
1lh. P. 0. Kolin.~ki, ancllrfr. Jmnes W. Nichol, Special Attorneys, all 
of '\-Vashington, D. C., for the Commission. 

DECREE 

The Feclei·al Trade Commission, petitioner herein, having filed 
with this court on, to wit, November 24, 1937, its application for the 
enforcement of an order to cease and desist issued by it against the 
respondents under date of December 19, 193G, under the proYisions 
of Section 5 .of an Act of Congress approved September 26, 1914, 
entitled "An Act to· create a Federal Trade Commission, to define its 
powers and duties, and for other purposes" ( 38 Stat. 719, 15 
U. S. C. A. Sec. 45); and said petitioner, having also certified and 
filed herein, as required by law, a transcript of the entire record in 
the proceeding lately pending before it, in which said order to cease 
and desist was entered, including all the .testimony taken and the 
l'eport of said petitioner; and respondents having subsequently filed 
their answer to said application for enforcenient, in which answer 
respondents stated they were not willing to contest said a.pplication 
for enforcement or the proceedings based thereon, and in which 
answer said respondents consented that this court might, upon said 
--- •0 

1 

Not reported in Federal Reporter. 
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application and respondents' answer thereto, and upon the plead
ings, testimony, and proceedings set forth in the transcript aforesaid, 
make and enter its decree affirming said order to cease and desist and 
commanding respondents, their representatives, agents and em
ployees to comply therewith-

~.Vmo, therefore, it is hereby m·dered, (J(ljudged, and decreed, Tl~at 
said order to cease and desist, issued by the Federal Trade Comnus
sion, petitioner herein, under date of December 19, 1936, be and the 
same hereby is affirmed. 

And it ia hn·eby ju1·ther ordered, adjudged, and decreed, That the 
respondents, Sol Block and Sidney Blumenthal, individually, and as 
copartners trading under the name and style of Rittenhouse CandY 
Co., their representatives, agents and employees, in the offering for 
sale, sale and distribution in interstate commerce of candy and cttndY 
products, do cease and desist from-

1. S~:-lling and distributing to jobbers and wholesale dealers for 
resale to retail dealers candy so packed and assPmbled that sales of 
:;uch candy to the general public are to be made, or may be made, by 
means of a lottery, gaming deYice, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers ~nd 
jobbers packages or assortments of candy which are used, or w}uch 
may be used, without alteration or rearrangement of tl1e contents of 
such packages or assortments, to conduct a lottery, gaming device, or 
gift entet·prise in the sale or distribution of the candy or candY 
products contained in said assortments to the public. 

3. Supplying to or placing in the hands of wholesale dealers an~ 
jobbers assortments of candy, together with a device commonly call~\ 
a punchboard, for use, or which may be used, in distributing snit 
candy to the public at retail. 

4. Furnishing to wholesale dealers and jobbers a device connnonlY 
called a punchboard, either with assortments of candy or separat~Iy, 
bearing a legend or legends or statements informing the consumuJg 
public that the candy is being sold by lot or chance or in accorda1~ce 
with a sales plan which constitutes a lottery, gaming device, or gtft 
enterprise. 

And it is M'reby fu•rther ordered, adjudged, and decreed, That the 
respondents, Sol Block and Sidney Blumenthal, within 30 days af~l' 
the service upon them by the clerk of this court of a copy of tl~IS 
dE'cree, shall file with the Federal Trade Commission a report in writ· 
ing setting forth in detail the manner and form in which they harP. 
complied with this decree. 
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FEDERAL TRADE COMMISS v. CHASE CANDY 
COMPANY 1 

No. 408 

(Circuit Court of Appeals, Eighth Circuit. Jan nary 20, 1938) 

Dec~ree affirming C'onunlssion's order in Doeket 2:102, 23 F. T. C. 780, dit·eeting 
re~pondent, its offieers, etc., in <'Oil!Wction with thP ofi'Pr, f'nle, and di~<trihn· 
tlon of candy and candy products, to cea.;e and desil"t from use of lottery 
schemes tlwrein set forth, and adopting, RS below set forth, provisions 
thereof in eourt's ordlo'r directing re><pondent, its officers, etc., to cease aud 
~~ & 

dOn application for enforeement of Commission's order, affirming 
ecree per curiam. 

l!!~r: W. T. K~lley, Ch~ef Coun~el, Federal Trade Commission, Mr. 
i1f 1 t~n A. M orl'lson, Assistant Clnef Counsel, and jJf r. Henry 0. Lanl..~, 
• fr. P. U. /(olin8"-'i, and Mr. James lV. Nichol, Spl'rial Attorneys, all 
0 

Washington, D. C., for the Commission. 

DE('RJ<:E 

th:~he Federal Trade Commission, petitioner herein, having tiled with 
f 18 court on, to wit, December 11, 1937, its application for the en-
Ol·cement of an order to cease and desist issued by it a O'ainst the 
~ ~ 

S sp?ndent, under date of Konmber 7, 1936, under the provisions of 
"lchon 5 of an Act of Congress approved September 26, 1914, entitled 

11 
~1 Act to create n Federal Trade Commission, to define its powers 

4~ .duties, and for other purposes" (38 Stat. 719, 15 U. S. C. A. Sec. 

1
. ) '.and said petitioner, having also certified and filed herein, as 
1 e(~ll'ed by law, a transcript of the entire record in the proceeding 
ea e Y pending before it, in which said order to cease and desist was 
pn~l:ed, including all the testimony taken and the report of said 

8 
e.~honer; and respondent having subsequently filed its answer to i:1 

. application for enforcement, in which answer respondent stated 
}) "'ns not willing to contest said application for enforcement or the 
seroc!:'edings based thereon, and in which answer said respondent cou
annted that this court might, upon said application and respondent's 
sets;,e: tl~ereto, and upon the pleadings, testimony, and proceedings 
~n the transcript aforesaid, make anrl enter its rlecree affirm-

1l'he con t' 
r s per curiam decision Is reported In 97 F. (2d) 1002. 
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ing said order to cease l td < sist and command.ing respondent, 1ts 

officers, agents, representa iYes and employees, to comply therewith-
Now, therefore, it U! he eby o1'de1'ed, adJudged, and decreed, That 

said order to cease and des , issued by the Federal Trade Commis· 
sion, petitioner herein, under date of November 7, 1936, be and the 
same hereby is affirmed. 

And it is hereby further ordered, adjudged, and decreed, That the 
respondent, Chase Candy Company, a corporation, its officers, agen~s, 
representatives, and employ('es, in the offering for sale, sale, and diS· 

tribution in interstate commerce of candy and candy products, cease 
and desist from : 

1. Selling an(l (listributing to jobbers and wholesale dealers for 
resale to retailers, or to retail dealers direct, candy so packed and 
assembled that sales of such candy to the general public are to _be 
made, or may be made, by means of a lottery, gaming device, or gdt 
enterprise. _ 

2. Supplying to, or placing in the hands of wholesale dealers and 
jobbers or retail dealers, packages or assortments of candy which are 
used, or may be used, without alteration or rearrangement of the 

• (1 

contents of such packages or assortments, to conduct a lottery, gan1111"' 

device, or gift enterprise in the sale or distribution of the candY or 
candy products contained in said assortment to the public. 

3. ·Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy together with a device c01n· 
monly called a "push card'' for use or which may be used in distribn
tion of said candy to the public at retail. 

4. Furnishing to wholesale dealers and jobbers and retail dealers ~ 
device commonly called a "push card," either with assortments 0 

candy, or separately, and bearing a legend or legends or statemen~s 
informing the purchaser that the candy is being sold to the publiC 
by lot or chance or in accordance with a sales plan which constituteS 
a lottery, gaming device, or gift enterprise. 

And it is hereby fu'l'llwr 01'dered, adjudged, and decreed, That ~}le 
respondent, Chase Candy Company, within 30 days after the serVI~e 
upon it by the clerk of this court of a. copy of this decree, shaH fit 
with the Federa.l Trade Commission a report in writing setting fort. 

1 

in deta.il the manner and form in which it has complied with thiS 
decree. 
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FEDERAL TRADE COMMISSION v. A. McLEAN & SON 
ETAL.1 

NOS. 5796, 5797 

(Circuit Court of Appeals, Seventh Circuit. February 8, 1938) 

CoNTEMPT PROCEEDINGS-CIVIL-COMMISSION'S STANDING .AS PRIVATE PABTY TO 
MAINTAIN, 

The Federal Trade Commission, an agency of the Government, represent
Ing no private interest of its own, but acting solely In the public Interest, 
has no such standing as a private party as enables it to maintain pro
ceedings for civil contempt for violation of its orders. 

Punu 1-0 NTEREST ALONE .AS UNDERLYING CoMMISSION'S ACTION. 

Under the statute creating the Federal Trade Commission, the Commis
Sion acts in the public interest alone (Federal Trade Commission Act, Sec. 
5• 15 U. S. C. A. Sec. 45). 

CoN'llJ 
B l£PT PROCEEDINGS-\VHErHER CIVIL OR CRIMINAL-DEFENDANT'S RIGHT TO 

t ADVISED AT INCEPTION. 

The party against whom proceedings In contempt are attempted to be 
had· is entitled to know from the outset whether the proceedings against 
him are civil or criminal in their nature. 

CoNTE 
MPT PROCEEDINGs-WHERE ANCILLARY TO ORDER ENFORCEMENT AND REIM· 

• lltrRSEMENT CLAIMS .AS IN CIVIL-AS PRECLUDING CoNTINUANCJII AS FOB CB.JMINAL. 

Where the Federal Trade Commission filed contempt petitions as ancillary 
~0 original proceedings for enforcement of an order, thus indicating that 
~ sought relief in civil proceedings, and ftled a brief in support of that posl

tton, claiming relief as an injured party, to be reimbursed for costs in
curred as a result of the violation of the order, stating that the proceeding 
Was for civil contempt and was not punitive, 1t Is not entitled to permission 
to continue prosecution of the proceedings as in criminal contempt, as the 
respondent and the court were entitled to know the theory 011 which it 
relied. 

(1'he syllabus, with substituted captions, is taken from 94 F. (2d) 
802) 

ca On two original petitions by the Commission for rules to show 
beuse .why A. McLean & Son and M. J. Holloway & Co. should not 
di a~Judged in contempt, motions to dismiss granted, and petitions 

sn-nssed. 

M Air. lV. T. Kelley, Mr. Martin A. Mor-rison, Mr.llenry 0. Lank, and 
~/anwslV. Nichol, all of Washington, D. C., for petitioner. 
B r. Irvin H. Fathchild, of Chicago, Ill., for respondent. 

Jud efore EvANs and SPARKs, Circuit Judges, and LINDLEY, District 
ge, ---1 Iteported In 94 F. ( 2d) 802. 

160451m-39-voL. 26--91 
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:SPARKS, Circuit Judge. 
The Federal Trade Commission has filed a petition for a rule 

against McLean & Son, a corporation, and one against M. J. Hollo
way & Co., a corporation, to show cause why each should not be 
adjudged in contempt of this court for violation of a decree entered 
by this court July 1, 1936. That decree was entered pursuant to 
application of the Commission for enforcement of its order against 
both respondents to cease and desist from certain practices thereto" 
fore found by the Commission to constitute unfair and forbidden 
methods of competition. See Federal Trade Oommis8ion v. McLea·n. 
arul Son, 84 F. (2d) 910. 

[803] The petition presented in each case was filed under the 
same title and number as the original proceeding, and was filed as. 
a part of that proceeding. The prayer of each petition is as folloW~~· 

"Wherefore, Federal Trade Commission prays that sal 
(respondent) be ordered to show cause why it should not be adjudge.d 
in contempt of this court, in having so disobeyed said decree of thl~ 
court so made and entered on the first day of July 1936." 

Respondents filed answers in the nature of motions to dismiss the 
petitions for rule to show cause on the grounds that: 

1. The object of the petitions for contempt is necessarily punitiV~ 
and notl compensatory, and accordingly should have been present~ 
as an independent petition and not as supplemental proceedings 111· 

the original cause. 
2. The petitions set forth only the pleader's conclusions in support 

of the charge, and not sufficient allegations of fact as to the subject 
matter alleged to violate the ·court's order. 

3. The verification of the petitions is insufficient, not being bY 
persons having personal knowledge of the facts1 an~ purporting tt~ 
be upon affiant's belief. 

4. There was no contempt of the court's order, a& indicated by cer~ 
tain facts set forth by respondents. 

In reply to respondents' motions to dismiss, petitioner, the Collld 
mission, stated that its proceeding was one for civil contempt, a~
that it was a part of a proceeding based upon section 5 of the Fe · 
eral Trude Commission Act (15, U. S. C. A. section 45) which pro£: 
vides for a civil proceeding only and for a decree in the nature. 0

1 an injunction; that it was not punitive; that it was wholly remedut ' 
being prosecuted in the public interest; and that it was ancillarY ~o. 
the main case and in aid of the enforcement of the decree of thJS: 
court. It further urged that the assessment of a fine would not in·. 
dicate that the proceeding was criminal since a fi~e is as much 1111 

incident of civil contPmpt as of criminal, the difference between the· 
two being that in civil contempt the fine must bea:. a r:el~ation to the· 
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injury sustained by the complaining party. In its petitions for ru1es 
t<1 show cause, the Commission made no allegation of injury to itself 
~~ld no request for fines payable to it in compensation for expense 
~neurred as a result of respondents' alleged contempts. However, in 
Its ?rief in opposition to the motions to dismiss, to show that it was 
entitled to such fines, it made the following statement: 
.. ''The Government, under the decree of this court, represents the 
~lterests of the Government and of the public. The Government has 
f ot·ne the expense of a nation-wide investigation to ascertain the 
aets whieh constitute the company's violations of the decree herein, 

a.nd it pays all salaries and other expenses incident to the prosecu
~Ion of this proceeding. The public is~ as a matter of law, injured 
Y such violations. The Government is entitled to a fine which bears 

a reasonable relation to all these injuries. The amount may not be 
~a~culated with accuracy, but the court may reasonably approximate 
It 111 fixing a fine in a substantial sum. 

''~he cash outlay required of the Government in its investigations 
a~d In the prosecution of the pending petition may not be ascertained 
With certainty; but it manifestly is a substantial sum. 

1 
''That violations of the decree injure the public may not be 

~ 0.llbted or denied. Respondent's total sales are ~'>0 great that such 
~~Juries to the public, when expressed in dollars, must be a substan
.1al sum. A proceeding in civil contempt is ancillary to the case 
1
n. Which the decree was entered. It depends upon and is coexistent 

With the right to enforce such decree." 
. The Commission thus asserted its right, as a party injured by 

Vtol · • b ation of a decrPe in its favor, to the remedy or relief afforded 
/ Ineans of civil contempt proceedings. As we studied the ques-
10~8 prespnted by the petitions and briefs filed prior to the hearing, 

;nc by the oral argument on hearing of the motions to dismiss, we 
boncluded that the Commission was not entitled to the relief sought, 
~~~ t~e.mPans sought. It appeared that the question of the right of an 
:P ~llltstrative board, an agency of the Government, created princi
c: Y for the purpose of regulating competition, to invoke rights 
l' ~tomarily accorded to private litigants, had not previously been 
i~l!'lpd nor settled. Since the procedure followed was that employed 

0 :Proceedings for civil contempt, according tci the rules laid down in 
n1?~~:Pers v. Buok's Sto·1'e & Range Oo., 221 U. S. 418, and the Com
th1~10ll trea tPcl it as such in its petition and briefs, we concluded 
en~· 

1
the first question before us was whether the Commission was 

of ~ted to institute [80-J] proceedings for civil contPmpt as a part 
in Hs dvil proceedings against the rPspondPnts which had culminated 
the 

8~ ord:r of this court to enforce the cease and desist order of 
omnussion. Having found that the protection of private rights 
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was emphasized throughout the cases relating to contempt proceed
ings as their principal purpose,1 we became convinced that the Com· 
mission, an agency of the Government, representing no private in· 
terest of its own, but acting solely in the public interest, had no such 
standing as a private party that it could utilize procedure intended 
to safeguard the rights and interests of private parties. That the 
Commission does act in the public interest alone we think there can 
be no question. Section 5 of the act creating it so provides (15 
U. S. C. A. section 45). See also Federal Trade Commission 'V· 

J{[esner, 280 U. S. 19; Flynn and Emrich Co. v. Federal Trade C()'Tlh· 
mission, 52 F. (2d) 836'. 

The Commission now appears to acquiesce in the conclusion that 
civil contempt proceedings are not appropriate to the proceedi~g 
here involved, as indicated by a supplemental brief filed herelD, 
seventeen days after hearing of the cause, wherein it urges its right 
to prosecute proceedings for criminal contempt in its own name. It 
now states: "Counsel for the Commission respectfully submit th~t 
the petition herein presents an element of civil contempt, although It 
also presents a larger and more important eleiiWnt of criminal co~
temptr-a criminal element that goes to the inherent power of tins 
Court to vindicate its own dignity and rightful power "' "' • 
The only practical change will be that the fine will be puniti~e, 
and there may be fine or imprisonment, or both, with no liiD1ts 
except the sound discretion of this Court." 

In support of its contention that the court should now consider 
its petition as one for criminal contempt, the Commission relies upon 
four cases, each of which was -prosecuted by it in its own name: hl 
the Matter of Leavitt, reported in Statutes and Decisions pertaining 
to the Federal Trade Commission, page 582; a second proceeding 
against the same party, not reported; Federal Trade Commission v. 
Hoboken lVhite Lead and Color Works, 67 F. (2d) 551; and Federal 
Trade Commission v. Pacifle State8 Paper T-rade Ass'n., 88 F. (2d) 
1009. 'We note that the Hoboken 'Yorks case does not appear to 

1 "The courts ot the United States recognize that the process ot contempt haS t~~ 
distinct aspects-one criminal, to punish disobedience ; and the other remedial and ctvil /1 
enforce a decree of the court, and to compensate private persons." Krepli'k v. C0110 

Patents Co., 190 Fed. 565 at 569. e 
"An essential element of proceedings In the nature of civil contempt Is that 8001 

private Interest shali appear." State v. Veraoe, 177 Wls, 295 at 317. 
8 

"The pun!Hbment Is to secure to the adverse party the right which the court hR 
awarded to blm." Bessette v. Conkey, 194 U. S. 324. t 

"Substantial benefit to a private party preponderating over that to the governJllen r 
Is the distinguishing characteristic ot a civil contempt." Holloway v. Peoples' lf'ate 
Co., 100 Kan. 414, f 

See also In re Nevitt, 117 Fed. 448; Merchants' Stock and Grain Co. v. Board 0 

Trade, 187 Fed, 398, 
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have been prosecuted as a part of the original proceedings. No 
docket number is given in the published report. The question of the 
form of the proceedings does not appear to have been raised, and 
the court treated it as a proceeding for criminal contempt, and im
posed a punitive fine. In the Pacific States Association case, it ap
pears that a separate proceeding was had, as indicated by the fact 
that the original order was entered in cause No. 4217, while the fines 
for. contempt were imposed in cause No. 8227. 'Ve consider this fact 
of Importance for the reason that it has been generally held that the 
~arty against whom such proceedings are attempted to be had is en
titled to know from the outset whether the proceedings against him 
are civil or criminal in their nature. The Court of Appeals for the 
Second Circuit discussed this in McCann v. N. Y. Stock Exchange, 
SO F. (2d) 211, 214, an appeal from an order fining appellant for con
tempt of court. In reYersing the order, the court said: 

" * "' * Nor can we affirm it as punishment for a criminal con
tempt. The lower federal courts have not been very clear about the 
Proper practice in such applications since Gompers v. Buck's Stove 
a:nd Range Oo., 221 [805] U. S. 418. It has been their custom to de
termine their character, whether civil or criminal, by resort to a 
number of elements, some purely formal, some substantial; such as 
the t_itle of the proceeding, whether costs were demanded, whether the 
~arttes were examined, who conducted the prosecution. * * * 
. he J·esult of all this has been most unsatisfactory and has defeated 
~~sown purpose, which was to advise the respondent at the outset of 
. e nature of the application * * *. Criminal prosecutions, that 
~s.' those which result in a punishment, vindictive as opposed to reme-
lal, are prosecuted either by the United States or by the court to 

assert its authority * * *. But the judge may prefer to use the 
a~t?rney o£ a party, who will indeed ordinarily be his only means 
0 

Information whe.n the contempt is not in his presence. There is no 
~enson why he should not do so, and e\'ery reason why he should; 
ut obviously the situation may in that event be equivocal, for the 

respondent will often find it hard to tell whether the prosecution is 
~~· a remedial move in the suit, undertaken on behalf of the client. 
i Is can be made plain if the judge enters an order in limine, direct
t~g the attorney to prosecute the respondent criminally on behalf of 
th ~ court, and if the papers supporting the process contain a copy of 
i ~ order or allege its contents correctly. 'Ve think that unless this 
; one the prosecntion must be deemed to be civil and will support 

0 other than a remedial punishment." 
e '{he Commission apparently has in mind this right of the respond
n s to be apprised of the nature of the proceedings against them 
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when it states: "A technical change of the case upon the docket of this 
court is all that respondent might reasonably ask, and it would be of 
no advantage to respondent. The parties would remain the same and 
the subject matter and rights and liabilities of the parties would 
remain the same." We cannot agree with this contention. There 
may be a very considerable difference between the incidents resultant 
upon a finding of contempt in a civil proceeding from those of a 
criminal proceeding. The Supreme Court said, in U. S. v. Goldman, 
277 U. S. 229, "The only substantial difference between such a pro
ceeding for criminal contempt and a criminal prosecution is that in 
the one the act complained of is the violation of a decree and in the 
other the violation of a law • • * 'These contempts are infrac· 
tions of the law, visited with punishment as such. If such acts a.re 
not criminal, we are in error as to the most fundamental characteriS· 
tic of crimes as that word has been understood in English speech 
• * *'" 

'V e think that not only the respondent, but also the court is entitled 
to l11ow from the original petition and briefs in support thereof j'u~t 
what theory the petitioner relies upon for the relief sought .in h15 

petition. By filing the petitions here involved as ancillary to ~he 
original proceedings, the Commission indicated that it sought relief 
.in civil proceedings. Thereafter when respondents filed their ~o
tions to dismiss, it filed its brief in support of that position, claim1llg 
relief as an injured party, to be reimbursed for costs incurred as a 
result of the violation of the order, stating, "This is a proceeding f.o~ 
'civil contempt.' • • • It is not punitive. It is wholly remedl!l 
* • • (It) is ancillary to the main case and is in aid of the .en,~ 
forcement of the decree of this court made and entered thereln· 
We are convinced that the Commission has no right now to dem~n~ 
permission to continue prosecution of the proceedings as in crim1lla 
contempt. Nor do the facts disclosed by the petitions for rule to 
show cause, and the suggestions filed in opposition thereto, show sue~ 
deliberate intent to violate the order of the court that we feel impelle 
to prosecute a proceeding on our own motion to punish respondents 
for contempt of our order. 

Respondents' motions to dismiss the petitions for rules to shoW 
cause why they should not be held in contempt for violations o"f tl~e 
order of this court are granted, and the petitions are hereby dism1sse · 
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FEDERAL TRADE COMMISSION v. F AIRYFOOT 
PRODUCTS COMPANY 1 

No. 5426 

(Circuit Court of Appeals, Seventh Circuit. February 11, 1938) 

eol'in;M:PT ADJUDICATIONs-coERCIVE, ETc., PREREQUISITES OF ORDER OR DEC'lF.E. 

A court cannot adjudge one to be in contempt for violating court order 
or decree, unless It lawfully restrains alleged contemnor from doing acts 
complained of by its coercive force, acting directly on the person. 

Col'ITEM:PT ADJUDICATIONS-ORDER OF AFFffiMANOE AS NOT ENFORCEMENT DEOREE 

EQUIVALENT. 

EN 

A general ord·er, affirming Federal Trade Commission's "cease a,nd deslst" 
Order, Is not equivalent to decree of enforcement, so that violation thereof 
does not constitute contempt of court (Federal Trade Commission Act, sec. 
5• 15 U. S. c. A., sec. 45). 

FORCEM:ENT DEOittES-AS PROPERLY !NJUN<JriVE IN NATURE AND FORM, ETC. 

A decree of enforcement of Federal Trade Commission's "cease and 
desist" order sllould be in general nature and form of injunction decree 
definitely fixing duties of party against whom such order was issued. 

(The syllabus, with substituted captions, is taken from 94 F. 
(2d) 844) 

P On petition by Commission for rule to show cause why Fairyfoot 
roducts Company should not be adjudged in contempt for violating 

Order or decree affirming r.ease and desist order of Commission, re
sp~ndent's motion to dismiss sustained, and petition dismissed. 
Ch~'l'. llar'Tis F. WillianUJ and Mr. RobeTt 0. Baumgartner, both of 

Icago, Ill., for Fairyfoot Products Co. 
},[ [845] Ah. lV. T. Kelley, Mr. Martin A. Morrisrm., Mr. Robert N. 
]' d!illen, and Mr. J. W. Nichol, all of Washington, D. C., for 

ederal Trade Commission. 
Before EvANs, MAJOR, and TREANOR, Circuit Judges . 

. ;Il.EANoR, Oir011:it Judge. 
~.cause No. 5426, entitled Fairyfoot Products Oo., a corporation, 

l>etJtioner, v. Federal Trade Commission, respondent, the petitioner 
~Ught a review of a "cease and desist" order of the Federal Trade 
w 0Ininission. This court concluded that the "cease and desist" order 
,,~~ a proper one and stated its decision in th~ following languag~: 

e order of the Commission is affirmed." 2 ---lJl.e 
• Fa~orted In 94 F. (2d) 844. 

f2d) 
6
rlltoot Products Co. v. Federal Trade Commission (C. C. A. 7th Circuit), 80 F. 
84. 
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The Federal Trade Commission now files its petition praying th~t 
a rule issue against the Fairyfoot Products Co. to show cause why It 
should not be adjudged in contempt for an alleged violation of the 
aforesaid order or decree. 

The Fairyfoot Products Co., the respondent in the instant proceed
ings, has filed its motion to dismiss the petition for a rule to shoW 
cause and in support of its motion to dismiss urges the following 
~~= . 

" ( 1) It is not shown or claimed that any order or decree of th15 

honorable court has been violated. 
"(2) The final order or decree entered by this court on Decembel' 

23, 1935, was merely one of affirmance and not an order or decree 
of enforcement, and that affirmance was in accord with the opinion 
of this court, (Fairyfoot Products Oo. v. Federal Trade Commission, 
80 F. (2d) 684, at 687) ." 

It is elementary that a court is without power to adjudge one to 
be in contempt for violation of a court order or decree unless the 
alleged contemnor has violated a judicial decree, or order, which .bY 
its coercive force, acting directly upon the person, lawfully restrain~ 
the alleged contemnor from doing the acts complained of. . 

Under the terms of the Federal Trade Commission Act the circuit 
court of appeals possesses a twofold function. At the request of one 
against whom the "cease and desist" order has been directed it has 
the power to review the proceedings of the Commission to determine 
whether the order should be affirmed, modified, or set aside. 'f}le 
effect of affirmance is to adjudicate the validity of the order of tl~e 
Commission and to decree its 'effectiveness in the sense that disobedl· 
ence of it by the one against whom it is directed would constitute ~11 

unlawful act. But it does not follow that the unlawful act of dl~
obedience can be made the basis of a contempt proceeding in thiS 
court, even though the order of affirmance of this court, in a se?56

' 

gives legal vitality to the order of the Federal Trade CommissiOil· 
For the lawfulness of the order of the Commission derives ultimatelY 
from the Act of Congress and not from this court's adjudication of its 
lawfulness. . · t 

Also by the terms of the Federal Trade Commission Act the c1rcUl 
court of appeals has the power to enforce valid orders of the Coll1~ 
mission. In respect to this power of enforcement the act does not 
purport to grant any new power to the Circuit Court of Appeals, bu 
assumes the existence of the equity power of coercion and obviouslY 
contemplates the use of this power. Consequently, Federal courts 
have concluded that the decree o£ enforcement "should bA along the 
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l~nes adopted by courts o:f equity generally in hearing suits for injunc
tion." a 

The language of authorization to the Commission to apply for 
~nforcement of its order does not prescribe or authorize any particu-
~r type of enforcement procedure, and apparently it was the inten

tion of Congress that the circuit court of appeals should utilize the 
~s~al practice adopted by courts of equity in hearing suits for 
InJu~ction and formulating decrees therein. 

Different circuit courts of appeals have had to decide what method 
~f procedure should be followed after the Federal Trade Commission 

as entered an order with which it alleges the respondent is not 
colllplying; and when the respondent has had no opportunity to 
Present evidence that it is not violating the order, and when no 
[S46] proof has been taken before the Commission on that question. 
t In Federal Trade Commission v. Standard Education Society,' 
dhe following facts appeared: The Federal Trade Commission after 
C~ly ~ntering an order ~'to cease and desist" filed its petition in the 

Ircuit Court of Appeals, Seventh Circuit, for an order of enforce
~ent of the previously entered order. In the petition there was an 
~ legation that the respondent had failed and neglected to obey the 
t~eas~ and desist" order. The respondent answered with a denial 

at It had failed and neglected to obey the order and the petitioner 
~O"Ved. to strike out all of the answer relating to such denial. It was 

e 0Pmion of this court that it could not act upon the merits of the 
a~plication for the enforcement of the Commission's order until it 
s ould be established as a fact that the respondent had failed or 
~eglected "to obey such order of the Commission."5 Consequently, 
~e lllotion to strike out was overruled for the reason that the answer 

G denial of failure and neglect to obey the Commission's order made 
: Proper issue of fact. Yet it is clear from the provisions of section 

of the Federal Trade Commission Act that the question of "failure 
?r neglect to obey the order of the Commission" will not be an issue 
~n a proceeding in this court based upon a petition by an aggrieved 
~rty to set aside an order to "cease and desist." In fact in the 

original proceedings in cause No. 5426 this court entered an order of ---'L B Co t · Sliver Oo. v. FederaJ Trad8 Oomm£BBion, (C. C. A. 6) 292 Fed. 7152: Butterloll 
~ ; 4 ~!. v. Federal Trad6 Commission, 4 F. (2d) 910 (certiorari denied 267 U. S. 602). 

2) 23 '· (2d) 947 (C. C. A. 7): See alsO Federal Trade Comm£Bsion v. Balme (C. C. A. 
<C. C J· (2d) 6115. Federal TradiJ Comm£Bsion v. Baltimore Paint cE Color lVorka 

I "E . 4) 41 F. (2d) 474. 
lecta tforcement of orders. It such person, partnership, or corporation falls or neg· 
lllay 0 obey such order ot the commission while the same Is In elrect, the commission 
\llher appJy to the circuit court of appeals of the United States, within any circuit 
8hip e the method ot competition In question was used or where such person, partner
• ~ ~~~ .. corporation resides or carries on business, for the enforcement ot Its orders 

Federal Trade Commission Act, sec. 5 ; 15 U. S. C. A. sec. 415, par. 15. 
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affirmance of the Commission's order although there was no sugge~· 
tion of any violation of the ''cease and desist" order, and when 1t 
appeared that the petitioner in fact had desisted from the objec· 

. t" tionable practices long prior to the issuance of the "cease and des1s 
order. 

The necessary conclusion from the decisions of this circuit, and 
we believe from a proper construction. of section 5, is that a general 
order of affirmance is not equivalent to a decree of enforcement; and 
that a decree of enforcement should be of the general nature and form 
of a decree of injunction, definitely fixing the duties of the partY 
against whom the "cease and desist" order has been issued. 

Nothing that has been said in this opinion is intended to question, 
or restrict, the wide discretion of the circuit court of appeals to deter· 
mine in one proceeding the various questions which section 5 au· 
thorizes the aggrieved party and the Commission to present to the 
circuit court of appeals. 

In Q. R. S. iJ!usw Co. v. Federal Trade Comrnission,6 the petitioner 
asked this court to set aside an order of the Federal Trade Commis· 
~ion. The Federal Trade Commission asked for an order of en· 
forcement. This court disposed of all the issues presented and made 
the following order: "Petitioner's petition is denied. The applica· 
tion of respondent for an enforcement order is granted. The clerk 
will enter an order identical with the one entered by the Commis· 
.\iion." The legal effect of denial of petitioner's petition was to affil'D1 

the order of the Commission. This court did not consider such af· 
firmance the equivalent of an enforcement decree, but, on the co~· 
trary, felt that it was necessary not only to formally grant the apph· 
cation for an enforcement order, but to specifically direct the clerk 
to enter an original order of this court identical with the one entered 
by the Commission. . 

"\Ve conclude that the entry of general affirmance by this court 1.n 
cause No. 5426 was not in legal effect an enforcement decree of thiS 
court embodying the prohibitions of the "cease and desist" order of 
the Commission and enjoining the petitioner from violating the 
injunctive order of this court. 

The motion of the respondent herein, Fairyfoot Products Co., to 
dismiss the petition of the Federal Trade Commission for rule to 
show cause is sustained, and the petition is dismissed. 

8 12 F. (2d) 730 (C. C. A. 7). 
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BIDDLE PURCHASING COMP .ANY ET AL. v. FEDERAL 
TRADE COl\IMISSION 1 

l 

No. 205 

(Circuit Court o£ Appeals, Second Circuit. May 2, 1938) 

.\NTI-THUST LAWS AND SHERMAN ANTI-TRUST ACT----cJoU.ElOI'IVE SCOPE OF FORMER. 

Anti-trust laws regulate monopolistic practices which are repugnant to 
decent business morality, which are injurious to competitors and to con
sumers, and which are economically wasteful, but which do not jeopardize 
to an appreciable degree the very existence of competition ( Shernrim Anti
Trust Act, 15 U. S.C. A. sees. 1-7, 15 note). 

DISCRIMINATING IN PRICE, ETC---cLAYTON AcT, SEC. 2-COMMISSIONS OR BROKER

AGE-RECEIPT, ABSENT SERVICE RENDERED BY RECIPIENT-INHIBITION'S VALID

ITY, ABSENT COMPETITIVI!l INJURY OB DESTRUCTION. 

Injury to or destruction of competition required to make price discrimi
nation illegal was unnecessary to render illegal receipt of brokerage by one 
\Vho had rendered no services (15 U. S. 0. A. sec. 13 (a, c.)). 

DisclliMINA11NG IN PRICE, ETc.--GLATION Aor, SEo. 2-CoMMissioNs OR BooKER

AGE-PAYMENT BY SELLER TO BUYER, HIS AGEI'IT, ETc., OR CONTROllED. INTEB

llE:DIARY, ABSENT SERVIOE RENDERED. 

The statute relating to payment or acceptance of commissions, broker
age, or other compensation prohibits payment of brokerage by seller to 
buyer or to his agent or representative or controlled intermediary except 
for services rendered (15 U. S.C. A. sec. 13 (c)). 

DiscRIMINATING IN PRICE, E1c.--GLAYTON AcT, SEC. 2-CoMMissioNs oa BROKER

AGE-RECEIPT, ABSENT SERVICE RENDERED--'\VHERE COMMISSIONS PAID TO AND 

l'ASSE:D ON BY BUYERS' BROKERAGE COMPANY BALANCED IN PART ONLY BY 

CoMPANY's CHARGED VALUE oF l\IABKE1ING SERVICE. 

Where commissions received by brokerage company from sellers for dis
Po~ing o~ their products were paid by brokerage con-ijmny to buyers, for 
Whom brokerage company furnished a combined marketing information and 
PUrchasing service, and buyers in about 86 percent. of transactions received 
as commissions no more than amount paid to company for market informa
tion service, payment of commissions to buyers violated statute prohibiting 
Payment or receipt of coni.missions except for services rendered. 

DtscRI 
MINATING IN PRICI!l, E1C.-CLAYTON AcT, SEC. 2-COMMISSIONB OR BROKER-

G
AG&-llFX'EIPT OB PAYMENT, ABSENT SERVICE RENDEREIJI--CoNSTRUCTION, IN 

I!JNERAL, 

In construing statute, court was requirt>d, if possible, to accord signifi
<'ance and effect to every part thereof. 

Dlsoru 
A. MINATING IN PRICE, ETC.-CLAYTON AcT, SEO. 2--GOMMISSIONS OR BROKI!lR-

O&-pAYMENT, ABSENT SERVICE RENDERED. 

The portion of price discrimination statute describing persons to whom it 
Was unln\Vful to pny brokernge fees except for services rendered was not 
separable Into constituent parts and that clause therefore stood in its 
~Y or fell altogether. 

111
"Ported In 96 F. (2d) 687. CPrtlorarl deniM~ Oct. 17, 19:18. 3011 TT. S. 634. 
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DISCRIMINATING IN PRICE, ETC.-CLAYTON A:CT, SEC. 2-COMMISSIONS OB BROKER" 

AGE-RECEIPT, ABSENT SERVICE RENDERED--lNTERMEDIABY'S BAN-!'ROPBIET"f. 

An intermediary in a commercial transaction is entitled to nothing xnore 
than appropriate compensation by one in whose interest be serves, and one 
acting in such capacity may not receive fees from seller when be is under 
contract and does in fact turn over fees to buyer. 

TRADE REGULATION-DUE PROCESS, 

Tb~ Fifth Amendment guaranteeing due process does not prohibit govern· 
mental regulation for public welfare, but merely dexnands that law shall not 
be unreasonable, arbitrary, or capricious and that the means selected shall 
have a real and substantial relation to objects sought to be obtained 
(U. S. C. A. Const. Amend. 5). 

lNTERSTA'm COMMERCE-REGULATION-IN GENERAL. 

[688] Congress, under power to regulate commerce, may enact all appro· 
priate legislation for its protection and advancexnent and may adopt xneas· 
ures to promote its growth and insure its safety. 

lNTERSTA'm COMMERCE-REGULATION-PBoTECTION, 

The power of Congress to regulate commerce may be exercised to protect 
interstate commerce from dangers which threaten it. 

INTERSTATE COMMERC»-REGULATION-PROTECTION-PBACTICES CALCULATED f(l 

0BSTBUCT OR BURDI!:N, 

A practice threatening to obstruct or unduly burden freedom of Interstate 
commerce is within regulatory powers of Congress under commerce clanse 
and may be met by legislation (U. S. C. A. Const. art. 1, sec. 8, cl. 3). 

INTERSTATE CoMMERCE>-REGULATION-FIFTH AMI!:NDMENT. 

The right of freedom or liberty of contract guaranteed by Fifth Amend· 
ment does not proscribe exercise by Congress of power to regulate coxnxnerce 
in derogation of that right. 

DISCRIMINATING IN PRICE, ETc.-CLAYTON ACT, SEC. 2-COMMISSIONS OR BRo

KERAGE--PAYMENT OR RECEIPT, ABSENT SERVICE RENDEJRED--lNHffiiTION1S QaJEO" 

TI\'1!:. 

One of main objectives of statute prohibiting payment or receipt of coJ1l· 
missions in sales transactions, except for services rendered, was to force 
price discriminations out :Into the open where they would be subject to 
scrutiny of those interested, particularly competing buyers. 

DISCRIMINATING IN PRICE, ETC.-CLAYTON ACT, SEC. 2-COMMISSIONS OB BROil:Eil" 

AGE-PAYMENT OR RECEIPT, ABsENT SERVICE RENDERED-FIFTH AMENDMENT. 

The statute prohibiting payment or receipt of commissions in sales trans· 
actions, except for services rendered, did not violate Fifth Amendment oil 
ground that it deprived brokerage company and its customers of ri~ht t~ 
make ordinary contracts for disposition of property and services w1thOU 
due process of law. 

DrsCRrMINATINo IN PRim; ETc.-CLAYTON Acr, SEC. 2-CoMMrssroNSi oR BRo:KEB· 
'S 

AGE--PAYMENT, ABSENT SERVICE RENDERED BY RECIPTENT-lNHIBlTIOl'i 

VALIDITY. 

Congress was authorized to prohibit, on ground that It was unfair, prll~ 
tice of paying commissions in sales transactions to persons who bll 
rendered no services :In connection therewith. 

(The syllabus, with substituted captions, is taken from 96 F. (2d) 687) 
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Petition by Biddle Purchasing Co. and others to review and set 
aside order of Commission entered against named petitioner and its 
officers and aO'ents directinO' them to cease and desist from practices 

0 ' 0 
found by Commission to violate section 2 (c) of Robinson-Patman 
Price Discrimination Act ( 15 U. S. C. A. sec. 13 (c), denied, Circuit 
Judge Swan dissenting. 

Da1Jie.s, Richberg, Beebe, Bw;iclc & Richard.son, of ·washington, 
D. C., and Karufman & Weitzner, of New York City (Mr. Raymond 
N .. Beebe and Mr. Adrien F. B-u.sick, both of Washington, D. C., and 
Mr. Sam-uel H. Kaufman, of New York City, of counsel), for 
Petitioners. 

Mr. lV. T. Kelley, chief counsel, Federal Trade Commission, of 
Washington, D. C., and Mr. Allen 0. Phelp.s, special attorney, Fed
eral Trade Commission, of Brush, Colo., for respondent. 

Mr. Felix H. Let'y, of New York City (Mr. FeU~ II. Levy, Mr. 
J. G. L. Molloy, Mr. George B. Levy, and ll:!r. John D. Swartz, all 
of New York City, of counsel), amici curiae. 

Before MANTON, L. HAND, and SwAN, Circuit Judges. 

!LtN'roN, Circuit Judge: 
Complaint was issued by the Federal Trade Commission, charging 

Petitioners with violating the provisions of the Clayton Act as 
amended by § 2 (c) of the Robinson-Patman Act (15 U. S. C. A. 
~ 1~ (c)). Petitioner, Biddle Purchasing Co., is in the brokerage 

Usllless as herein described. Some of the petitioners are buyers 
'"hile others are sellers of commodities bought and sold in interstate 
~~nnn.erce . through the Bid?le Co. as brokers. The . sellers were 
th arged With unlawfully paymg brokerage fees to the B1ddle Co. for 

e use of buyers of the commodities in interstate commerce. 
The order appealed from provides that the Biddle Co., "its officers, 

r~Presentatives, agents and employees, in connection with the pur
e ;ase or sale of commodities in interstate commerce or in the District 
° Columbia, do forthwith cease and desist from: (1) Receiving or 
;.ccepting any fee or commission, as brokerage or as an allowance in 
c~u t~w~·eof, from any seller of commodities, which. fee or [689] 

:tn:rniss1on is intended to be paid over to the purchaser of such 
~on1Jnodities, or which is to be applied for the use and benefit of 
~ch. ~urchaser; (2) Paying or granting to any purchaser of com
p odJties any fee or commission received or accepted by said Biddle 
frurchasing Company, as brokerage or an allowance in lieu thereof, 

o:rn the seller of such commodities." 
Selihe ~ommission found that those of the petitioners who were 
k ers VIolated § 2 (c) of the Robinson-Patman Act by paying bro
t~ra;e fees to petitioner, Biddle Co., with knowledge of the fact that 

e ees Were intended to be and were being paid over by said Biddle 
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Co. to its buyers; that the buyers were violating the statute by re· 
ceiving and accepting brokerage fees paid by the sellers in connection 
with the purchase of commodities by said buyers, through the Biddle 
Co.; and that the latter was violating the statute by accepting such 
fees and transmitting them to the buyers. 

Section 2 (c) of the Robinson-Patman Act provides that "It shall 
Le unlawful for any person engaged in commerce, in the course of 
such commerce, to pay or grant, or to receive or accept, anything of 
value as a com.mission, brokerage, or other compensation, or any al· 
lowance or discount in lieu thereof, except for services rendered in 
connection with the sale or purchase of goods, wares or merchandise, 
either to the other party to such transaction or to an agent, repr~
sentative, or other intermediary therein, where such intermediary lS 
acting in fact for or in behalf, or is subject to the direct or indirect 
control, of any party to such transaction other than the person bY 
whom such compensation is so granted or paid." 

Biddle Co.'s business method was to obtain subscribers to its cOJn
bined market· information and purchasing service charging therefor 
from $25 to $50 per month. It provides a trade information and 
purchasing service for wholesalers and jobbers throughout the conn· 
try. It also is engaged in selling the products of numerous ma~u
facturers, canners and packers to the concerns for whom it suppheS 
market information and purchasing service. Biddle Co. has written 
contracts with the buyers. 'Vith the sellers oral contracts to dispo~e 
of their products were made under which the commissions were patd 
to Biddle which in turn paid them over to the buyer of the particular 
commodity. In about 86 percent of these transactions the buye~·s 
received back as commissions no more than the amount they had patd 
to the Biddle Co. for its market information service, but in 14 per
cent the commissions exceeded that sum and this excess was paid to 
the buyers. Large numbers of buyers subscribe to its service. It 
has sold for many sellers. The Biddle Co. is not controlled by or 
affiliated with either buyers or sellers through stock ownership, but 
is an independent corporation. This method of transacting business, 
with the remission of the selling commissions to the buyers, in effect, 
gives the buyer a discount on his purchase. . 

The regulation of competition results in a competitive etiquette, 111 

standards of business conduct, in a plane of competition. Trusts 
were forbidden because they stifled competition and tended to create 
monopoly. The prohibitions of the Sherman Anti-Trust Act set !1. 

plane of monopolistic conduct rather than a plane of competition· 
Anti-trust laws regulate monopolistic practices which are repu~nant to 
decent business morality, which are injurious to competitors and to c~n
sumers, which are economically wasteful but which do not jeopardtze 
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to an appreciable degree the very existence of competition. Both 
types of practice must be included in the legal plane of competition; 
both are types of regulation which enforce each other; both are ani
mated by a common objective notwithstanding the differences of 
their intermediate ends. Monopolistic purpose and intent (Swift & 
Oo. v. United States, 196 U. S. 375) are illustrated by decisions as in 
Standard Oil Cmnpamy case (221 U. S. 1) where the Oil Company 
~as engaged in local price cutting and espionage, establish~d bogus 
Independents, and granted rebates to preferred customers and ex
acted rebates and preferences from railroads, all for the purpose of 
~ppressing competition. And the American Tobacco Co. (see 221 
S · S. 106) empl~yed fighting brands for the same purpose. The United 
· ~ates InternatiOnal Harvester Co., D. C. (214 Fed. 987, appeal 

018missed 248 U. S. 587; 274 U. S. 693) [690] closed the channel of 
trade to competitors by tying up all the main retail outlets with 
exclusive dealing contracts. It is reasonably clear that most of these 
lllethods violated the Sherman Anti-Trust Act only when they were a 
part of a scheme to stifle competition and to obtain control of an 
Industry. 

Resale price maintenance has received fuller consideration than 
~1Y of the other selling devices challenged under the anti-trust laws. 

greements maintaining resale prices have been condemned as a 
;~straint of trade. Dr. Miles Medical Oo. v. John D. Pcrrk & Sons Oo., 
.A 0 U.S. 373; Strau8 v. Victor Talking Machine Oo., 243 U. S. 490. 
C~ld a~ ~n unfair method of competition under the Federal Trade 
J lllnuss10n Act see: F. T. 0. v. Beech-Nvt Packing Oo., 257 U. S. 44:1; 

· lV. Kobi Oo. v. F. T. C., 23 F. (2d) 41 (C. C. A. 2). The injury, if 
a~y, resulting from price maintenance is suffered not by the competitors 
0 

the producer but by the retailer and the ultimate consumer. The 
courts dt-a w the distinction between price maintenance by agreement 
~~d Price maintenance by refusing to deal. U.S. v. Colgate & ro., 250 

· S. 300; Cf. Frey & Sons Inc. v. Cudahy Packing Oo., 256 U. S. 208 . 
. 11'hus. the rules governing the maintenance of prices must be in
~ uded In any discussion of unfair competition, although the problem 
~somewhat different from other trade practices. But the Clayton 

1.ct, ~8 Stat. 730, singled out two practices for special treatment, price 
~ lsc~11llination and exclusive dealing and other tying agreements. 

echon 2 forbids discriminations in price not based upon differences in 
f~'ade, qualty, quantity or cost of transportaton which substantially 
e!>sen c · · d 1 · 1· f rn °Jnpeht10n or ten to create a monopo y m any me o com-

] erce. The section outlaws unfair discriminations which substantially 
~~~:'>en competition or lead to monopoly. It does not compel &. one 

0
; lc~ sa~es policy. It Joes not forbid sales below cost in the absence 

0 <hscnmination. Por-to Rican Amer. Tob. Co. v. Ame1-ican Tob. 
o., 3° F. (2d) 2:H (C. C. A. 2). 
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The amendment in § 2 (a) has for its purpose making discrimina
tion in prices unlawful "where the effect of such discrimination maY 
be substantially to lessen competition or tend to create a monopoly 
in any line of commerce, or to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit 
of such discrimination, or with customers of either of them." 

It is argued that§ 2 (c), 15 U.S. C. A.§ 13 (a), under which this 
proceedi~g_is brought, is to be construed in the light of § 2 (a), and 
that so construed, the payment or receipt of the brokerage is illegal onlY 
when it has such effect upon competition as is provided in§ 2 (a). T~e 
argument is that the receipt of brokerage here would be illegal only 1f 
it restricts competition or restrains trade or injures a competito:· 
But no complaint is made against Biddle Co. or the other petl
tioners for this reason. The complaint here is under the provisions 
of§ 2 (c) and not§ 2 (a) of the statute. The validity of the order 
entered is dependent entirely upon the legality of § 2 (c). Sectio.n 
2 (c) contains no classification provision nor is there anything in tt 
which would justify the conclusion that it would not be uniformlY 
applied. It in no way supports the theory that the relative size 
of businesses coming within its purview or other differing plans of 
organization determine the question as to whether or not violations 
of the statute occur. 

Petitioners say that if § 2 (c) is construed to prohibit the pay· 
ment or receipt of brokerage irrespective of a finding of injurious 
effect on competition, then § 2 (c) deprives petitioners of their right 
to make usual and ordinary contracts for the disposition of propertY 
and services without due process of law contrary to the Fifth Amend
ment of the Constitution U. S. C. A. Const. Amend. 5. ·while the 
Biddle Co. was disassociated in ownership and management froJll 
either buyers or sellers, direct and indirect control can be exercised bY 
buyers or sellers over a broker in transactions of purchase and sale by 
means other than participation in the broker's ownership and manage
ment. In the purchasing transactions which the Biddle Co. executes 
for its buyers, it is the agent and representative of the buyers and [691] 
is therefore to that extent subject to their control. The fact that the 
buyers do not own some or all of the stock of the Biddle Co. does not 
negath·e the fact that the Biddle Co. is undPr their control when 50 

employed. 
Biddle Co.'s vice-president testified that its entire income is derived 

from the monthly service charges. 
"Everything we get in buying, we turn back to our clients. 'Ve are 

not dependent on sales. 'Ve are dependent on getting orders fr.ofll 
people. They are important to us, because it is through the plac11.1g 
of their orders that we gf.'t the touch of the market that is so neces-
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sary, but we have no immediate interest as regards immediate income
from that source." 
. By the terms of the contract, the buyer "employs Biddle Purchas
Ing Co. of New York to purchase such material as they may order 
fr.orn time to time within rea~onable credit limits and agrees to pay 
B1ddle Purchasing Co. for such services $ ." 

Such is the contract of employment which makes the Biddle Com-
Pany a purchasing agent for the buyers. • 

It is clear that the statute prohibits payment of brokerage by the
sene~ to the buyer or his agent or representative or controlled inter
mediary except for services rendered. Congress intended to prohibit 
such payments as an unfair trade practice. The report of the House
~nd. Senate Conference Committee, bubmitted in referring the bill 
~n .its present form, interprets the sec6on as having this meaning.1 

tIs manifest that the words "except for services rendered in connec
tion with the sale. or purchase of goods" prohibits payments which_ 
Were made here to the buyers. 

It is argued that the Biddle Co. is a true intermediary and that 
~nder the statute it can represent and collect compensation from 
oth buyer and seller. The Commission, on the other hand, argues 

that the statute does not permit such an arrangement. 'Ve need 
not decide that question since the evidence shows that Biddle Co._ 
~eceives its compensation solely from the buyers. 'Vhat it receives 
brom the sellers is not retained by it but merely passed on to the-
uyers or credited to their account. 

b Congress must have intended that payments by sellers should not. 
s~ ~ade to buyers througl_l any one acting as agent for the buyer. 
~gnlficance and effect must, if possible, be accorded to every part. 

~ the act. United States v. Lexington Mill & Elevator (}o., 232 U. S. 
;~9 · In the last phrase of the section "either to the other party" etc., 
f e ~escription of the persons to whom it is unlawful to pay brokerage 
. ee.s Is not separable into constituent parts, and hence this clause stands. 
~n Its entirety or falls altogether. It may not be said that payments 
"~h buyers are in any different category than those to agents or those 

? act for or under the control of the buyers. If buyers' agents 
~t Intermediaries are excepted for services rendered, so too are the 
uyers themselyes. The intent of Congress must be recognized and ---1 'I'h!R BUb • agent f section permits the payment of compensation by a seller to h1s broker or-

or ag or services actually rPndered In his belHJ.lf; like\\lse by a buyer to his broker 
behat~?t for _services In connection with the purchnse of goods actually rendered In hla 
servte ' but 1t prohibits the direct or Indirect payment of brokerage except for such 
Belter e~l r!'ndered. It prohibits Ita allowance by the buy!'r direct to the seller, or by the 
lliedta r~t to the buyer; and It prohibit~ Its paynwnt by either to nn agent or Inter
the otr:. acting In fact for or In behalf, or subject to the direct or lndlrl'ct control, ot 

er. (H. RE'p., 2!l51, 74th Cong., 2d sess.) 
16043tm--39--voL.26----!l8 
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applied and this may best be given effect by a construction of the 
phrase "except for services rendered" that will harmonize with the 
remainder of the section. As the House and Senate Committees said, 
the intermediary is entitled to nothing more than "appropriate com· 
pensation by the one in whose interest he so serves," and one who ac!s 
in such capacity may not receive fees from the seller when he 19 

under contract and does in fact turn over such fees to the buyer. 
Cf. Lehigh Valley R. R. v. United States, 243 U. S. 444; Union 
Pac. R. Co., v. Updike Grain r'o., 222 U.S. 215; I. C. C. v. Peavey & Co., 
222 U. S. 42. Indeed, the brokerage fees by the sellers to the Biddle 
Company could not be made in good faith as compensation for 
services rendered, since the fees are intend[692]ed for the buyers and 
are immediately transmitted to them. 

The Fifth Amendment of the Constitution, U. S. C. A. Const. 
Amend. 5, does not prohibit governmental regulation for the public 
welfare. The guaranty of due process merely demands that the JaW 
shall not be unreasonable, arbitrary or capricious and that the means 
selected shall have a real and substantial relation to the objects sought 
to be obtained. Nebia v. New York, 291 U. S. 502. Congress has the 
power to regulate commerce and this gives it power to enact "all appro· 
priate legislation for its protection and advancement * * "' to 
adopt measures to promote its growth and insure its safety, protect, 
control, and restrain." U. S. C. A. Const. art. 1 § 8, cl. 3. Texa.~ d' 
N. 0. R. Co. '"· Br'lwod of Ry. & S. S. Clerk.y, 281 U. S. 548. It 
may be exercised to protect interstate commerce from dangers which 
threaten it. f(y. lVMp & Collar Co. v. Ill. Central R. R. Co., 299 
U. S. 334; N. L. R. B. v. Jo-ne;y & Larughlin Steel Oorp., 301 U. S. 
1, 37. A practice which threatens to obstruct or unduly burden 
the freedom of interstate commerce is within the regulatory powers 
of Congress under the commerce clause. If Congress decides the 
fact of danger, it may meet it by legislation. Stafford v. Wallace, 

·258 u. s. 495. 
The right of freedom or liberty of contract guaranteed by the 

Fifth Amendment to the Federal Constitution does not proscribe the 
·exercise by Congress of its power to regulate commerce in derogation 
of that right. Tagg Bros. & Moo,rhead v. United States, 280 U. S. 
420. As said in N ebia v. N e10 York, supra: "Legislation concerning 
sales of goods, and incidentally affecting prices, have repeatedly 
'been held valid. In this class fall laws forbidding unfair com· 
petition by the charging of lower prices in one locality than those 
exacted in another, by gh·ing trade inducements to purchasers, and 
"by other fonns of price discrimination. The public policy with respect 
to free competition has engendered state and federal statutes pro· 
hibiting monopolies, which han been upheld." 
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. Congress may have had in mind that one of the principal evils 
1~herent in the payment of brokerage fees by the seller to the buyer 
directly or through an intermediary, is the fact that this practice 
makes it possible for the seller to discriminate in price without 
seeming to do so. If a price discount is given as a brokerage pay
ment to a controlled intermediary, it may be and often is concealed 
from other customers of the seller. One of the main objectives of 
§ 2 (c) was to force price discriminations out into the open where 
they would be subject to the scrutiny of those interested, particularly 
~ompeting buyers. See: Trunz Pork Stores v. lVallace, 70 F. (2d) 
688 (C. C. A. 2). The order entered is responsive to and justified 
by the findings of the Commission and satisfies the requirements of 
due process. 

Petitioners refer to Fainnont Creamery Co. v. Minn. (274 U. S. 
l), which recognizes the distinction between prohibition and regu
~tttion. The rule of that case is not inconsistent with the principle 
lere announced. Section 2 (c) was clearly intended to restore 
~quality of opportunity in business by strengthening the anti-trust 
~\Ys through protecting trade and commerce against unfair prac

\lces and unlawful price discrimination. The power of Congress to 
~ efine this trade practice and declare· it to be unfair cannot be 
oubted. F. T. C. v. Keppel & Bro., 291 U.S. 304. 
Petition denied . 

. s,WAN, Ci:rcuit Jttdge, dissenting: 

I 
For reasons which may be briefly stated, I am unable to concur in 

t 1e · · opnnon of the court. 
C For an agt·eed monthly subscription price the Biddle Purchasing 

ompany supplies a market informational and purchasing service to 
~llle 2,400 subscribers (wholesalers and distributors). The Diddle 

0 lllpany keeps in touch with about 5,000 producers and gets prices 
~~~d other market information which it transmits to its subscribers. 
C hen a subscriber desires to make a purchase he informs Biddle 

'
0 lllPany of his need, and the price he wants to pay, and Biddle Com

Pany sends the order to one of the producers who ships and bills the 
~oods direct to the subscriber. The seller pays Biddle Company a 
rokerage commission on the sale and [693] this is credited to the 

;ubsc~iber in reduction of the subscription price agreed to be paid 

1
.
0
r ~lddle Company's service. About 14 percent of the subscribers 

p~{·elve cash remittances after their subscriptions haw bPen com-
;cly paid for by the crediting of commissions. 

tl he Commission has founu that Biddle Company does not act for 
· le sPllers but only for its subl:lcribers. In my opinion this finding 
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can not be sustained. Biddle Company performs a regular brokerage 
service for the sellers and receives the same fee as they pay other 
brokers for a similar service. The fact that in many instances Biddle 
Company selects the seller\ since the subscriber frequently does not 
designate from whom to buy, shows clearly that Biddle Company per· 
forms a service for the seller. It performs a further service in bring· 
ing the seller's products and prices to the attention of the subscribers, 
even though no sale immediately results. Biddle Company also per· 
forms a service for the buyer by supplying market information in 
addition to the purchasing service when an order is placed. Unless 
the statute forbids it, there could be no objection to the Biddle Corn· 
pany getting the customary brokerage from the seller and also a fee 
from the buyer, since the parties know that it is to be compensated 
by both. In other words, if Biddle Company kept the commissions 
paid by the sellers, the statute would not forbid it. It would be 
within the exception "for services rendered." Section 1 (c) of the 
Robinson-Patman Price Discrimination Act ( 49 Stat. 1526, 15 U. S. 
C. A. § 13 (c)), though ungrammatically phrased, expresses the 
intention to forbid a seller from paying a brokerage fee to a 
buyer or his agent unless the payee renders some service to the 
seller. Its object is to prevent unfair competitive conditions which 
are created when a buyer gets a lower price than competitors 
in the guise of a commission paid to the buyer or to some agent 
or dummy. In my opinion it was not intended to eliminate such 
a business as the Biddle Company does for 86 percent of its sub· 
scribers. Their goods cost them as much as their competitors would 
pay for the same goods. In addition, they pay something to 
Biddle Company for the service it renders them. In effect the ar· 
rangement is that the Biddle Company will charge for its informa· 
tiona! and purchasing service the difference between what it collects 
from sellers as brokerage on orders placed by the subscriber, and the 
monthly subscription price. This means that different subscribers paY 
different sums for the Biddle service and the less they order through 
the Biddle Company the more they pay for informational and pur· 
chasing service, but I see nothing in the statute forbidding that. 
Only when the Biddle Company pays over brokerage fees in excess 
of the subscriber's subscription price does the buyer get a discrimina· 
tory rebate which gives him an advantage over a competitor who 
does not take the Biddle service. It seems to me that the statute 
should be construed to forbid Biddle Company's method of doing 
business only with respect to the 14 percent of its customers who 
really get a price reduction on the goods through the commissions 
paid Biddle Company by the sellers. Such a construction will save a 
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legitimate and useful business which has existed for half a century, 
Rnd one which I do not believe Congress intended to outlaw by the 
Btatnte in question. 

I think the order of the Commission should be vacated except in 
so far as it forbids the Biddl~ Company from paying over to a 
subscriber any excess of commissions above the subscription price of 
the service. 

FEDERAL TRADE COMMISSION v. GOODYEAR TIRE & 
RUBBER COMPANY 1 

No. 756. 

(Supreme Court. Argued April25, 1938. Decided May 16, 1938) 

piUCE DISCBIMINATION-CLATTON ACT, SEO. 2-ROBINSON-PATMAN AMENDING .AcT-

lVE:Ji:RE ILLEGALITY CLEAB UNDElll SUBSEQUENT AMENDING PROVISIONS AND SUB

SEQUENT VOLUNTARY ABANDONMENT AND CONTRACT CANCErLATION-WHETHER 

T:e:EREAF"'"ER CEAsEl AND DEsisT ORnE& UNDER OruoiNAL PRoVIsioNs MOOT ON 
APPE:AL, 

A proceeding to review "cease and desist" order of the Federal Trade Com
mission against manufacturer's discrimination in prices between purchasers 
in violation of the Clayton Act did not become moot when, because Clayton 
.Act had been so amended as to make such discrimination clearly illegal, 
manufacturer voluntarily abandoned such discrimination and canceled con
tracts made pursuant thereto; and hence circuit court of appeals should pro
ceed to determine validity of order under original statute. (Clayton Act, 
Sees. 2, 11, 15 U. S. C. A., Sees. 13, 21; Robinson-Patman Price Discriminatlon 
Act, Sees. 1, 2, 15 U.S. C. A., Sees. 13, 21a). 

PIUCE DJSCBIMINATION-CLA.YTON AcT, SEc. 2--ROBINSON-PATMAN AMENDING .AcT

ParoR ORDERS OF COMMISSION-EFFECT. 

The statute amending the Clayton Act manifests intent that orders of the 
Federal Trade Commission entered before its passage should remain in effect. 

piUCE DISCRIMINATION-CLAYTON AcT, SEc. 2--ROBINSON-PATMAN AMENDING ACT

piUOR ORDERs OF CoMMISSION-WHERE THERETOFORE PRoHmiTED DISCRlMINATION 

CLE:ARI,y ILLEGAL UNDER AMENDING PROVISIONS SUBSEQUENT THERETO AND TO 
APPEAL OF ORDER. 

A "cease and desist" order by Federal Trade Commission against manu
facturer's sale of tires at discriminatory prices in violation of Clayton Act 
Was not affected when, while proceeding to review such order was pending, 
Cla~·ton Act was so amended as to make such discrimination clearly illegal. 

(The syllabus, with substituted captions, is taken from 58 S. Ct. 863) 

f On petition by Goodyear Tire & Rubber Company to review order 
° Commission directing petitioner to cease and desist from alleged ---1'1'he 
re111a case Is reported In S04 U. 8. 257 and 58 8. Ct. 863. Decision of court below, 
il2 F' Dded to circuit court of appeals for a determination on the merits, Is reported 111 

• (2d) 677. 
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discrimination in prices of tires, and certiorari by Commission to re· 
view decree of Circuit Court of Appeals for Sixth Circuit, 92 F. (2d) 
677, setting aside order and remanding case without direction that 
complaint be dismissed and without prejudice to filing of supplemental 
complaint, reversed and remanded to circuit court of appeals for a 
determination of the merits. 

Honorable HomerS. Cummings, Attorney General, and Mr. Hugk 
B. OO'JJ, of 'Vashington, D. C., with whom Solicitor General Jackso1~r 
Attorney General Arnold, and J/r. Robert L. Stern, Mr. TV. T. Kelle'!fr 
and Mr. PGad B. M oreh011.Se were on the brief, for petitioner. 

Mr. William B. OocHey and Mr. Gmver Higgins on brief for 
respondent. 

PER CuruAM. 
In September, 1933, the Federal Trade Commission charged re· 

spondent, The Goodyear Tire & Rubber Company, with the violation 
of Section 2 of the Clayton Act (15 U. S. C. 13) in selling tires. 
tubes, etc., to Sears, Roebuck & Company at discriminatory prices. 
Respondent, invok[258]ing the first proviso in Section 2,1 contended 
that its contracts with Sears, Roebuck L~ Company for sales involving 
lower net prices than those charged to independent dealers were 
made because of the great difference in the quantities sold. After 
hearing, the Commission ruled that it did not consider a difference 
in [864] price to be on account of quantity unless it was based Oil 

a difference in cost and was reasonably related to and approximatelY 
no more than that difference. In March 1936, the Commission 
issued an order requiring respondent to desist from discrimination~ 
in prices as described. 

Pending the hearing in the circuit court of appeals of respondent's 
petition for review, the Congress amended Section 2 of the Clayton Act. 
Act of June 19, 1936, c. 592, 49 Stat. 1526, 15 U. S. C. A. § 13. The 
first proviso was amended to read as follows : 

"Provided, That nothing herein contained shall prevent differenf 
tials which make only due allowance for differences in the cost 0 

manufacture, sale, or delivery resulting from the differing methods 
or quantities in which such commodities are to such purchasers sold 
or delivered." 

Thereupon, respondent informed the circuit court of appeals that 
in view of this provision respondent had ceased to manufacture 

• • cr 
tires for Sears, Roebuck & Company under the terms of its ex1stlllto 

1 That proviso, In the original Act, was as follows: 
1 11 

"Provided, That nothing l:ereln contained shall pre,·ent discrimination In pr c r 
between purchasers of commodities on account of ditl'erences In the grade, qualitY. ~n 
quantity of the commoditi<'S sold, or that makes only due allowance for difference t 
the cost of selling or transportation, or discrimination In price In the same or differeD 
communities made In good faith to meet competition." 
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contract; that, to dispose of the stock on hand, the parties had made 
a new price arrangement designed to conform to the new law; and 
that within the year all transactions between re[259]spondent and 
~ears, Roebuck & Company ceased and obligations were terminated 
Y mutual releases. 6 Cir., 92 F. (2d) 677, 679. 
Considering that . there was no controversy between the parties 

as to the illegd character of respondent's practices under the 
~mended act, the circuit court of appeals concluded that the case 

ad become moot. In that view the court set aside the order of 
the Commission and remanded the case ''but without direction to 
~he Commission to dismiss the complaint and without prejudice to 
Its filing a supp]pmental complaint in the original proceeding if 
under Section 2 of the amendatory act this may now be done" as 
to which the court expressed no opinion. I d., p. 681. 

Both the Co~mission and the respondent contended below, and 
contend here, that the case has not become moot. While they dis
:~ee in their reasoning, they come to ·the same conclusion upon 
his point, and both ask that the case be remanded to the circuit 

;.urt. ?f appeals with directions to determine it upon the merits. 
b e thmk that their conclusion is correct and that the remand should 
e Jnade. 

th Section 11 of the Clayton Act (15 U. S. C. A. § 21) provides 
at whenever the Commission has reason to believe that any 

hers~n is violating or has violated the provisions of the act, and upon 
earmg so finds, the Commission shall issue an order requiring such 
~rson to cease and desist from such violations. In case of failure to 
~ ey its order, the Commission may apply to the circuit court of appeals 
~1• enforcement. And anyone required to cease and desist from a 
\TJ.ol~tion charged may seek review in the circuit court of appeals, 
sraying that the order be set aside. The provisions of the act of 

• une 19, 1936, show clearly that the orders of the Commission 
entered before its passage are to remain in effect. Section 2 of that 
a~t Pr~vides that nothing therein contained shall "affect [260] rights 
~ action arising, or litigation pending, or orders of the Federal 

rade Commission issued and in effect or pending on review, based 
;

11
• section 2 of said act of October 15, 1914, [Section 13 of this title] 
r~~ to t~e effective date of this amendatory act [June 15, 1936]." 

c Iscontmuance of the practice which the Commission found to 
;n~titute a violation of the act did not render the controversy moot. 

3~1-led States v. Trans-Mi.ssouri Freight Association, 166 U. S. 290, 
rn,.' _310; Southern Pacific Company v. Interstate Commerce Com
st ~s~on, 219 U. S. 433, 452; Southern Pacific Terminal Co. v. lnter
R a/ ?ommerce Commission, 219 U.S. 4V8, 514-516; National Labor 
d:);twns Boa:rd v. Pennsylvania Greyhound Lines, 303 U. S. 261; 

Tarn.tee;. VeterinCb1"!J Oo. v. Fed-eral Tmde rommi.st;-ion, 285 
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Fed. 853, 859, 860; Chamber of Commerce v. Federal Trade Com· 
miJSBion, 13 F. (2d) 673, 686, 687. The Commission, reciting its 
findings and the conclusion that respondent had violated the act, 
required respondent to cease and desist from the particular discrimi· 
nations which the order described. That is a continuing order. Its 
efficacy, if valid, was not affected by the subsequent passage or the 
provisions of the amendatory act. As a continuing or[865]der, the 
Commission may take proceedings for its enforcement if it is dis· 
obeyed. But under the statute respondent was entitled to seek 
review of the order and to have it set aside if found to be invalid. 
The question which both parties sought to have the circuit court of 
appeals decide was whether respondent's conduct was a violation of 
the original statute. Upon the conclusion that it was such a viola· 
tion, the Commission based its order. Neither the transactions subse· 
-quent to that order nor the passage of the amendatory act deprived 
the respondent of its right to challenge the order and to have itS 
validity determined or the Commission of its right to have its order 
maintained if validly made. 

The decree of the circuit court of appeals is reversed and the 
~ause is remanded to that court for a determination of the merits. 

It is so ordered. 
Mr. Justice STONE, Mr. Justice CAROOzo, and Mr. Justice REED 

took no part in the consideration and decision of this case. 

FEDERAL TRADE COMMISSION v. STANDARD 
EDUCATION SOCIETY ET AL.1 

(Circuit Court of Appeals, Second Circuit. May 20, 1938.) 

No. 14517 

Final decree on mandate of Supreme Court directing instant Circuit Cou1·t of 
Appeals to proceed in conformity with opinion of said Supreme Court 10 

302 U. S. 112, resettling terms of the Commission's cease and desist order 
on December 24, 1931, in Docket 1574, 16 F. T. C. 1, as below set fortb, 
and requiring respondents in said Commission proceeding, and as in court'S 
final decree below set forth, to cease and desist from yarious practic~s 
therein specified, in connection with offer and sale in commerce or in tbe 
District of Columbia of books or sets of books, and remitting to the Cotn· 
mission proceeding in question as Special Master to hear and report to 
court whether respondents have complied with provisions thereof to cease 
and desist, as affirmed, or as modified and affirmed, and ordering that tbe 
cause await return of report of Special l\laster for any further proceeding~ 
that may be necessary in the premises. 

a Not reported In Federal Reporter. 
-declined to modify Its said decree. 

13 
Court, In decision on June 13, 1938, 97 F. (2d) 11 ' 
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Decree on mandate resettling, as therein set forth, cease and desist 
order of Commission, requiring compliance therewith as below set 
out, etc. 

Mr. lV. T. Kelley, Chief Counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, Assistant Chief Counsel, and Mr. James W. 
Nichol, Special Attorney, all of Washington, D. C., for Commission. 

Mr. Henry Ward Beer, of New York City, for respondents. 
Before L. HAND, SwAN and CHASE, Circuit Judges. 

FINAL DECREE 

This cause, having been taken to the Supreme Court of the United 
States on writ of certiorari, to review that part of the decree o£ this 
Court, entered in said cause on December 21, 1936, modifying in 
certain respects the order entered by the Federal Trade Commission, 
Petitioner herein, on December 24, 1931, requiring the respondents to 
~ease and desist from certain alleged unfair methods of competition 
111 interstate commerce in violation of the provisions of Section 5 
of "An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914 
(38 Stat. 717, 720; 15 U.S. C. A., Sec. 45). . 
h A.nd the Supreme Court of the United States, on November 8, 1937, 

avlng rendered its opinion thereon, reversing in part the decree 
of this Court; and having issued its mandate directing this Court to 
Proceed in conformity with the opinion of said Supreme Court; 

And this Court, having, on December 10, 1937, made and entered 
an order herein in the following words, to-wit: 
S "It is ordered, That said mandate be filed and the decision of said 

upreme Court of the United States be made the decision of this 
court", without setting :forth the terms of the Commission's order to 
cease and desist as the same was thus modified and affirmed; 
h A~d Henry Ward Beer, attorney :for respondents, having filed 
f erein his written motion for an order resettling said order by setting 
Corth the terms of the cease and desist order of the Federal Trade 
o~mission as so modified and affirmed by this Court, upon its own 

lUS otion and under the mandate of the Supreme Court o£ the United 
tates · 

' A~d the Federal Trade Commission having appeared to said 
lnotJ?n, upon oral argument thereof and by written brief, and the 
P.a:tJes hereto having submitted said motion to this Court for de-
CISion d fi . N an nal actwn thereon ; 

d ow, therefore, upon consideration of said motion to resettle said 
~r er of this Court, and of said mandate and opinion of said Supreme 
a o:rt of the United States, this Court now hereby orders, adjudges 
s 

11 
decrees that its said order herein of December 10, 1937, Le, and the 

arne hereby is resettled to read as follows, to wit: 
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It i8 hereby ordered, adjudged and decreed that said order to cease 
and desist, entered by the Federal Trade Commission, Petition~r 
herein, under date of December 24, 1931, be and the same hereby .15 

affirmed, with the exception of Paragraph 10 thereof; and that said 
Paragraph 10 thereof be modified and affirmed to read as follows: . 

It i8 furtlwr ordered that the respondents, Standard Education 
Society, a corporation, H. M. Stanford, W. H. Ward, and A. J, 
Greener, and each of them, their officers, agents, representatives and 
employees, in connection with the offering for sale of any home studY 
course of instruction in commerce among the several States of the 
United States or in the District of Columbia, do cease and desist 
from: 

(1) Advertising or representing in any manner to purchasers or 
prospective purchasers that the course of instruction is offered for 
sale and sold to the purchasers or prospective purchasers at a speciallY 
reduced price when such is not the fact. 

And it is hereby further ordered, adjudged and decreed that the 
respondents, Standard Education Society, a corporation; Standard 
Encyclopedia Corporation; H. M. Stanford; ,V. H. 'Vard; and A. J. 
Greener, and each of them, their officers, agents, representatives and 
employees, in connection with the offering for sale of any books, set 
Qf books, or publications in commerce among the several States of the 
United States or in the District of Columbia, cease and desist frotn-

(1) Advertising or representing in any manner to purchasers or 
prospective purchasers that any books or set of books offered for sale 
and sold by them will be given free of cost to said purchasers or pros· 
pective purchasers, when such is not the fact. . 

(2) Advertising or representing in any manner that a certalll 
number of sets or any set of books offered for sale or sold by thell1 
has been reserved to be given away free of cost to selected persons 119 

a means of advertising, or for any other purpose, when such is not the 
fact. 

(3) Advertising or representing in any manner that purchasers. or 
prospective purchasers of respondents' publications are only buying 
or paying for loose-leaf supplements intended to keep the set of bookS 
up-to-date for a period of ten years, when such is not the fact. , 

(4) Advertising or representing in any manner that responden~s 
publication is a recently completed, new, and up-to-date encyclopedia, 
when such is not the fact. 

(5) Selling or offering for sale any set of books of the same te:s:t 
and content material under more than one name or title. 

(6) Advertising or representing in any manner that the. usual pr~ce 
at which respondents' publications are sold is higher than the prtce 
at which they are offered in such advertisements or representations, 
when such is not the fact. 
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~7) Advertising or representing any person as a contributor to or 
editor of any set of books or publications who has not performed 
services in making or preparing contributions to or who has not per
formed services in the editing of such books or publication and con
sented that he may be held out to the public as a contributor or as 
an editor or assistant editor. 

(8) Advertising or representing that any person has given testi
~1onials or recommendations for and concerning respondents' publica
Ions, when such is not the fact. 

(9_) Publishing or causing to be published and circulated testi
n;tomals or recommendations of and concerning respondents' publica
tions alleged to have been made by any person when such testimonials 
or recommendations have not been made by such person. 
S /~ u further ordered that the respondents, Standard Education 

oc1ety, a corporation, H. l\1. Stanford, ·w. II. 'Vard, and A. J. 
Greener, and each of them, their officers, agents, representatives and 
€In.ployees, in connection with the offering for sale of any home study 
~n.rse of instruction in commerce among the several States of the 

mted States or in the District of Columbia, do cease and desist from: 
(1) Advertising or representing in any manner to purchasers or 

P~ospective purchasers that the course of instruction is offered for 
sa e and sold to the purchasers or prospective purchasers at a specially 
reduced price, when such is not the fact. 
:t 1 t is lwrther ordered that the proceeding be and hereby is remitted 
t 

0 th~ Federal Trade Commission as Special Master to hear and report 
~ th~s Court whether respondents have complied with the provisions 

0 
sa1d order to cease and desist which are herein affirmed or modified 

and affirmed · and 
It is hereb~ further ordered that the cause await in this court the 

retu:n of that report of the Special Master for any further pro
ceedlngs that may be necessary in the premises. 
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Plumbing----------------------------------------------------- 200 
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Bladder preparation ________________________ -----___________________ 1384 

Blades, razor------------------------------·----------- 1320 (2123), 1321 
"Blondex" shampoo, etc-------------------------------------- 1400 (02002) 
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"Blood Disease Formula"-----------------------------------·- 1381 (01974) 
Blouses----------------------------------------------------- 1366 (2200) 
f'Bongo" medicinal preparation.-------------------------------- 1347 (2172) 
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Colloidal product __________________________ . __________________ 1363 (2196) 
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~~~~~:~~:~[~~~:nw ~;~ T~bl~t~;, -;~d ~th~; -r-;t~lt;; ~~~~di~~~ ~ ~ ~ ~ ~ ~;~~ ~;~~~) 
Converter-------------------------------------------------- 11,22 (0203~ 
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Fingerprinting_-------- __________________________________ 1480 (08~9 ~aturaltherapeutics ___________________________________________ 1 
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Secretarial science __________ ---------------------------------- 1~'il 
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Sign painting and lettering _______________________________ 1388 (01 9~6) 
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) 
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195
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10 
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Cushions---------------------------------·------------------ 1353 



TABLE OF COMl\IODITIES 1537 

STJPUJ.A TIONS 
Page 

~fitnp-proofillg materials--~- ___________ ~ ______________ • _______ .1309 (2104) 
.. Davis Formula No. 7895" medicinal preparation _______________ 1475 (02109) 
.. ~eep Pore Cleanser" cosmetic ________ ----------------- ______ 1328 (2137) 
" eep Root" plant or seed treatment_·--------------------~---- 1326 (2134) 
DDelettrez Eyelash Grower"-------------------------------·- 1417 (02024) 
Dental cements ______________________________ --------"·-------- _ _ 1367 
"eodorant_ ________________________ ------- 1372 (0Hl58), 1467, 1485 (02~27) 
D?ew Instant" and "Ultra" deodorants _________ " ______________ 1485 (02127) 
D~amond rings _________________________________________ -~- __ 1415 (02019} 

D~apers·---------------------------------------------------- 1324 (2130) 
D:~~e;ware _______ --------- ---------------------------------- 1334 (2148) 
D· . ------------------~---------------------------------- 1491 (02139) "DISinfectant_ ____________ ~ ___________________________________ 1357 (2188) 

ixie-R .._, d" · 1 t· 1 151 ''D u" me Jcma prepara Jons _______________________ ---------- '~-

D · M. C. Vegetable Pills"-------------------------------·--------- 1371 
Dog medicine ________________________________ 1400 (02001), 1420 (02029) 
"~Pe, gasoline ________________ ----------- _____________________ .___ 1485 
D own"- _______________ ~ ___________________________________ 1353 (2180) 

resses _____ ------------~-------------------- 1313 (2109), 1366 (2200) 
D. Children's------------------------------------------ ____ 1313 (2109) 
,,~1nk concentrate, soft ... ----------------------------------- 1475 (02110) 
''DrY-Zero Pliable Slab", etc_-------------------------------- 1482 (02120) 
D U~dee Overcoating" ----------------------------------- __ 1421 (02033) 
~~~Phcating machines. -------------------------------------- 1334 (2149) 
''DUrkee's Certified Mayonnaise"----- ___________________ .___________ 1398 
E Ur-0-Piow" house paint. _______ . _________________________ ._ 1325 (2131) 
E~YP~ian lisle hose _______________ •• ____________ . ______ •.... _____ . _- 1409 
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.I 
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Gov~r~ment__________________________________________ 

11
72 

Specialists____________________________________________ as 
Jobs and employment_ __________________________________ 720, 11 

Nature of-
Manufacture or preparation of product. _______ 263, 930, 939, 11 91~ 
Product.--------------------------------------------- 6o 

87,114,226,546,646,814,877,902,930,1013,1027,1138, ~;58 
New product as repossessed ...• -------------------·--------- 54 
Old, seco~~-ha_nd, used or obsole~e product as new _____ 767, 939, ~;38 
Opportumt1es m product or servJCe__________________________ 

1
58 

Prices.--------------------------- 68,767,877,939, 1027, 1036, 1 
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Advertising falsely or misleadingly-continued. 
As to-Continued. Pa~ 

Qualities, properties or results of product. __________________ •• 1, 
114, 244, 263, 366, 423, 546, 646, 690, 740, 752, 814, 877, 
902,983,1013,1070,1095,1130,1147,1172,1179,1193,1200, 
1209, 1260 

Quality of product _______________________________ 68,767,877, 1158 
Safety of product __________________ 614, 646, 740,814,902, 1013, 1200 
Scientific or relevant facts-------------------------- 983, 1138, 1147 
Services rendered. ____ • ______________________________ .__ 939, 1138 

Source or origin of product-
~aker·---------------------------------·--------- 263, 1260 
Place. ___ ------- ______________ ------ __ ----"---- 23, 701, 1086 

By depictions __________________________________ .__ 701 
Special or limited offers or selection ______________ 877, 939, 1036, 1138 
Standards conforinance_____________________________________ 614 

Federal Trade Cominission __________ - _____________ • _ _ _ _ 895 
Success, use or standing of product or service ______________ ,__ 244, 

690,814,1027,1172,1234 
Terms and conditions---------------------------------- 1095, 1138 
Testimonials.----- ___________ ------ _______________ •• ----__ 423 

Tests·---------------------·------------------------- 120~ 1234 
Clinics._~----- ____ , ____________ ----___________________ 244 

Undertakings, in generaL ________ ------ __________________ 939, 1138 
Unique nature, situation or status of product_________________ 114, 

244,740,752,1200,1234,1260 
Ad . _Yalue of product·--------------------------------- 767, 1027, 1036 

vert~smg, supplying misleading, for retailer's use. See Aiding, assisting, 
etc. 

Ad· 
VJscry Board, claiming falsely. See Advertising falsely, etc.; ~isrepre

se t· Am~ mg business status, etc. 
f hated business, identity of, misrepresenting as to. See Advertising 

A alsely, etc.; ~isrepresenting business status, etc. 
~ents or representatives, securing falsely or misleadingly. See Advertising 

A"d~lsely, etc.; Securing agents, etc. 
1 

mg, assisting or abetting misrepresentation or unfair act or practice: 
Through-

Preparing and issuing, improperly, "certificates of merit" or 
"seals of approval"---------------------------------- 1209, 1234 

Selling lottery or chance merchandising devices________________ 216 
Supplying false and misleading tags and labels________________ 1186 

A"l Supplying misleading advertising for retailer's use ____________ • 68 
Alrne.nts, generally, misrepresenting as to. See Advertising falsely, etc. 

tn:nca.n Birth Control League, claiming indorsements of and connection 
"''~h, falsely or misleadingly. See Advertising falsely, etc.; Claiming or 

A us,~g, etc.; ~isrepresenting business status, etc. 
~erJcan ~edical Association, claiming indorsements of, falsely or mis

A eadingly. See Advertising falsely, etc.; Claiming or using, etc. 
PPropriati t d f d t f t"t 877 A ng ra e names o pro uc s o coinpe 1 ors _________________ _ 
Pxroval or indorsement, claiining or using falsely or misleadingly. See 

d Vertising falsely, etc.; Claiming or using, etc. 
lG045tm-3!J-VOL. 26--100 
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.Assistance of dealer, promising falsely. See Offering deceptive, etc . 

.Assuming or using misleading trade or corporate name: 
As to-- Page 

Correspondence school being university or extension university__ 1277 
Dealer being-

Distiller______________________________________________ 960 
Manufacturer ____________ 328,384,394,614,852, 1058, 1095, 1193 

Tailor------------------------------------------------ 771 
Dealer owning or operating laboratory____________________ 814, 12M 

HistorY-------------------------------------------------- 1 
Indorsement, sponsorship or approval-

"Colonial Dames"------------------------------------- 1260 
Nature of manufacture of product___________________________ 713 
Private business being cooperative___________________________ 877 
Quality of product----------------------------------------- 713 
Rectifier being distiller_______________________________ 97, 37 4, 1246 
Seller being doctor_________________________________________ 690 
Source or origin of product-

Maker----------------------------------------------- 1260 
.Audits, accounting, of member records, etc., to check price and other agree

ments. See Combining or conspiring. 
Bankrupt stock, offering falsely as, and bargains. See Advertising falsely, 

etc.; Misrepresenting business status, etc.; Offering deceptive, etc . 
. Boycotting: 

Competitors' sources of supply-
To control and limit retail distribution and practice ___________ _ 

Concerns-
142 

To control and enforce distributive price and practice generally_ 11M 
Branch business, identity of, misrepresenting as to. See Advertising 

falsely, etc.; Misrepresenting business status, etc. 
Brands, using falsely or misleadingly. See Misbranding or mislabeling. 
13rokerage payments or acceptance, discriminating in price through. See 

Discriminating in price, etc. 
Broker, dealer representing self falsely as. See Advertising falsely, etc.; 

Misrepresenting business status, etc. 
Building or construction, limiting direct purchase for, to control and limit 

ret.ail distribution and practice. See Combining or conspiring. 
Buildings, misrepresenting size, ownership or operation of. ·see Ad

vertising falsely, etc.; Misrepresenting business status, etc. 
Business statuR, advantages or connections, misrepresenting. See Ad

vertising falsely, etc.; Misrepresenting business status, etc. 
Carload lots, limiting distribution to, by railroads, to control and limit 

retail distribution and practice. See Combining or conspiring. 
Cartons of competitor, simulating. See Simulatiug . 
.Certificates: 

Offering, falsely, Commission's, of standards conformance. See 
Offering deceptive, etc. 

"Of Merit", using improperly and misleadin~ly in offer and sale of 
product as scientifically tested, etc. See Advertising falsely, etc.; 
Aiding, assisting, etc.; Misrepresenting business status, etc. 

Representing, falsely, conformance with Commission. See Ad\·ertis
ing falsely, etc. 
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"C . 
C ~tllication", claiming falsely. See Misbranding or mislabeling. 

ham stores, listing as eligible for special discounts, to control and enforce 
Chdistributive price and practice, generally. See Combining or conspiring. 

ance or lottery schemes in merchandising, using. See Using lottery 
schemes, etc. 

Claiming or using indorsements or testimonials falsely or misleadingly: 
As to or from- Pag~~ 

American Birth Control League ••••• ------------------------ 814 
American Medical Association ____________ -----·----- ___ ---- 50, 814 
"Colonial Dames" _________ •• ______________________ ._______ 1260 
Commission_______________________________________________ 574 
Community's well- known men •• ____________________________ 233 

Doctors.------------------------------ 244,423,690,752,814,1013 

Government •• ------------------------------------------ 107,441 
Local bankers and businessmen __________ -----------------·- 1223 
Specialists •• _____________ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1172 

C! . Users, in generaL---------------------------------------- 423,720 
as~lfl.cation, discriminating in price through. See Discriminating in 

C PrJce, etc. 
ofa.t of arms, using foreign, improperly and misleadinl("ly. See Ad\·ertising 

C alsely, etc.; Misrepresenting business status, etc. 

0· O. D. charges, misrepresenting as to. See Offering deceptive, etc. 
oercing and intimidating: 

Competitors
To-

Adopt uniform prices through threatening infringement 
suits on basis minor patented part______________________ 592 

Manufacturers and producers-
To-

Cut off competitors' sources of supply and cont-rol and limit 
retail distribution and practice. ____________ . ____ .. ___ ._ 142 

Manufacturers and wholesalers-
To-

Fix and maintain uniform prices favoring trarle association 
seller of imprint product _______ .______________________ 824 

Grant discriminating payments and discounts to trade 
association seller of imprint product____________________ 824 

Make advertising an·d promotional allowances to trade asso
ciation seller of imprint product, not made available on 
proportionally equal terms to other customer competitors__ 824 

Refrain from rebates, discounts, royalties or refunds to 
Comb· . non-members ____ ·---------- ______________ ------____ 824 

Inmg or conspiring: 
To-

Control and enforce distributive price and practice generally
Through-

Agreeing to, and maintaining, undertakings and combi
nations unlawfully to restrict and eliminate com-
petitors._ •• _____________________ --------------- 110-t 

Cutting off supplies of some_________________________ 1104 
Designating concerns eligible or not eligible as jobbers 

for manufacturer purcha;;ing ______________ ----- _ 1104 
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Combining or conspiring-Continued. 
To--Continued. 

Control and enforce distribution price, etc.-Continued. 
Through-Continued. 

Effecting and procuring jobber and association promises 
of support and enforcement _____________________ --

Fixing special discounts for minimum quantity purchas
ers from members-----------------------------·-

Fixing uniform jobber and retailer prices and discounts .• 
Listing as chain stores eligible for special discounts, 

concerns----------------------------------------
Organizing and holding jobber meetings to induce, in-

fluence and coerce conformance __________________ _ 

Control and limit retail distribution and practice-
Through-

Boycotting and threatening with boycott manufacturer 
sellers to "irregular" deal~rs ___________ - ________ --

Circulating among manufacturers-
Lists of recognized dealers __________________ .,--
Reports re status, methods, etc., of dealer com-

petitors _______________________________ • ___ --

Circulating among members--
Information resales or prospective sales to "irregu-

lar" or non-recognized buyers or dealers •• ___ ---
Cutting off-

Sales to consumers, eontra.ctors, United States 
Government, State or political subdivisions, 
"irregular" dealers or retailers. ___________ ----

Supplies of competitors or non-recognized dealers-
Denying pool car 13hipments to other than "recognized" 

dealers-----------------------------------------
Eliminating brokers from distribution and Eale ______ .-
Fixing, in dealers' communities, uniform prices _______ _ 
Intimidating manufacturers' agents to prevent dealing 

with unrecognized buyers __ • ____ • ______________ --
Limiting, concertedly, distribution to railroads in car-

load lots _____________________________________ ---

Limiting sale and distribution material for public and 
private building and construction to members and 
dealers at profit prices ___________________________ _ 

Meeting for interchange of information, plans, etc., 
in pursuance of_ _______________________________ --

Preventing manufacturers' direct purchase raw ma-
terials _________________________________________ -

Soliciting and acting on reports re shipments to un-
recognized concerns ____________________________ --

Threatening withdrawal of patronage for sales not 
through "regular" channels ____________________ ---

Fix prices and hinder competition-
Through-

Agreeing on maintenance by manufacturers of uniform 
wholesale prices to be exacted as between member 
dealer purchasers and non-member dealer purchasers. 

1104 

1104 
11o4 

uo4 

uo4 

}42 

t42 

t42 
t42 
t42 

142 

t42 

t42 

t42 

824 
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Combining or conspiring-Continnt:-d. 
To-Continued. 

Fix prices and hinder competition-Continued. 

1553 

Through-Continued. Page 

Checking records and invoices to ascertain compliance 
with prices fixed, etc_____________________________ 968 

Discriminating unlawfully through-
Advertising and promotional allowances made to 

buyer trade association controlling product im
print and not available on proportionally equal 
terms to customer competitors of members______ 824 

Payments or discounts to buyer trade association 
or members for imprint privilege on product____ 824 

Exchanging, as and through clearing house, informa-
tion as to prices, terms and discounts agreed on_____ 604 

Fixing and agreeing on, and maintaining-
Uniform prices, terms and discounts_____________ 604 
Uniform resale price schedules___________________ 604 

Fixing and enforcing member processing quotas_______ 968 
Fixing basic formula and other prices, and publishing 

and distributing among members, and observing and 
maintaining same in purchase and sale_____________ 968 

Fixing resale prices for non-member retailers, and in-
ducing, coercing and compelling observance thereof._ 824 

License agreements or contracts negotiated through 
threatening infringement suits on basis minor pat-
ented part·------------------------------------- 592 

Requiring and coercing manufacturer and wholesaler 
customers to refrain from rebates, discounts, royalties 
or refunds to non-member retailer purchasers______ 824 

Requiring, inducing and coercing payment by manu
facturers and wholesalers for buyer trade association 
imprint on product------------------------------ 82i 

Limit output and enhance prices-
Through- . 

Disposing, concertedly and as agreed, of on-hand sup
plies from product's dominant exchange for purchase 
and sale ______________________________________ ._ 1279 

Limiting, concertedly and as agreed, purchasing to 
product's dominant exchange for purchase and sale. 1279 

Refusing, concertedly and as agreed, to buy or sell in or 
through product's dominant exchange for purchase 
and sale, and through selling from one to another._. 1279 

Withholding, concertedly, and as agreed, supplies from 
product's dominant exchange for purchase and sale__ 1279 

Monopolize market-
Through-

Fixing, in concert with market's dominant association, 
discounts effectively available to association membrrs 

Co:zn . . only, and securing payment thereof________________ 968 
CI~s~wn, claiming approval of falsely. See Advertising falsely, etc.; 

almmg or using, etc.; Misrepresenting product, etc. 
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Competitive products, misrepresenting as to. See Advertising falsely, etc.; 
Disparaging, etc. 

Competitor: 
Cartons, etc., of, simulating. See Simulating. 
Disparaging or misrepresenting. See Disparaging, etc. 

Composition of product, misrepresenting as to. See Advertising falsely, 
etc.; Misbranding or mislabeling. 

Conditions and terms, misrepresenting as to. See Offering deceptive, 
etc. 

Construction or building, limiting direct purchase for, to control and limit 
retail dil;tribution and practice. See Combining or conspiring. 

Consultant advisory board, claiming falsely. See Advertising falsely, etc.; 
Misrepresenting business status, etc. 

Co-operative, falsely representing business as. See Advertising falsely, 
etc.; Misrepresenting business status, etc. 

Corporate names, using misleading. See Assuming or using, etc.; Using 
misleading, etc. 

Coupons, misrepresenting value in merchandising deals. See Advertising 
falsely, etc.; Offering deceptive, etc. 

Credit: 
Expansion plan, misrepresenting to prospect. See Offering deceptive, 

etc. 
Rating, misrepresenting as to. See Misrepresenting business status, 

etc. 
Customers, cutting off competitors' access to. See Cutting off competitors' 

access, etc. 
Cutting off competitors' access to customers or market: 

To control and limit retail distribution and practice _______________ _ 
Cutting off competitors' sources of supply: 

To-
Control and enforce distributive price and practice generally __ --
Control and limit retail distribution and practice _____________ _ 

Cutting off output, to limit supplies and enhance prices. See Combining 
or conspiring. 

Dealer: 
Assistance, promising falsely. See Offering deceptive, etc. 
Representing self falsely as-

Broker. See Advertising falsely, etc.; Misrepresenting business 
status, etc. 

Grower. See Advertising falsely, etc.; Misrepresenting business 
status, etc. 

Importer. See Advertising falsely, etc.; Misrepresenting business 
status, etc. · 

Manufacturer. See Advertising falsely, etc.; Misrepresenting 
business status, etc. 

Tailor. See Assuming or using, etc.; Misrepresenting business 
status, etc. 

Departments, misrepresenting ownership or operation of. See Advertis
ing falsely, etc.; Misrepresenting business status, etc. 

Direct purchase, preventing, to control and limit retail distribution and 
practice. See Combining or conspiring. 
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Discounts: 

Coercing, concertedly, withholding of, by manufacturers and whole
salers. See Coercing and intimidating; Combining or conspiring. 

Establishing as effectively available to trade association only, or mem
n· hers, to monopolize market. See Combining or conspiring. 

lscriminating in price: 
In violation of Section 2-

1555 

Through- Pa" 
Brokerage payments or acceptance ____________________ 200, 486· 

Charges and price differentials, generally __ ----- 296, 303, 312, 320 
Customer classification--------------------------- 303,312,320 
Differing quantity discounts____________________________ 666 
Inducing, concertedly, and receiving-

Advertising and promotional allowances, not made avail
able to sellers' other customer competitors, to promote 
imprint product of association and members________ 824 

Payments or discounts for purchase trade association's 
product imprint_ __ -------- ____________ ---- __ ---- 824 

Knowingly inducing and receiving payments, discounts and 
allowances not made available on proportionally 
equal terms to other customers and competitors, on 

n· basis member dealers' imprint product_____________ 824 
lsparaging or misrepresenting competitors or their products: 

Competitors
As to-

Businesses and owners as rackets and racketeers and makers 
of fake trade-ins------------------------------------- 877 

Equipment as "gyp"----------------------------------- 877 
Products-

As to-
Qualities--------------------------------------------- 877 

n· SafetY--------------·--------------------------------- 134 
18Posing, concertedly, of on-hand supplies from product's dominant ex-
~hange for purchase and sale, to limit output and enhance prices. See 

n· ~m~ining or conspiring. 
l~tJIIer,.rectifier representing self falsely as. See Advertising falsely, etc.; 
b ssummg or using, etc., Misbranding or mislabeling; Misrepresenting 

D· Usiness status, etc. 
!Stress stock, offering falsely as, and bargains. See Advertising falsely, 

D·etc.; Misrepresenting business status, etc.; Offering deceptive, etc. .. 
Jstributive price and practice, combining to control and enforce, gen

D erany. See Combining or conspiring. 
octor: 

Claiming falsely to be. See Assuming or using, etc.; Misrepresenting 
business status, etc. 

Claiming indorsements, approval or testimonial of, falsely. See 
D Advertising falsely, etc.; Claiming or using, etc. 
~~estic product, representing falsely as imported. See Advertising 

Ea a ~ely, etc.; Misbranding or mislabeling . 
. rnmgs or profits, of agents or representatives or product, misrepresent
~ng as to. See Advertising falsely, etc.; Misrepresenting product, etc.; 
ecuring agents, etc. 
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Employer, seller representing self falsely as. See Advertising fasely, etc.; 
Misrepresenting business status, etc. 

Employment agency, claiming falsely to own and operate. See Adver-
tising falsely, etc.; Misrepresenting business status, etc. 

Employment, misrepresenting as to. See Advertising falsely, etc. 
Exchange conditions, misrepresenting as to. See Offering deceptive, etc. 
Exchange, cutting off supplies from product's dominant for pu'rchase and 

sale, to limit output and enhance prices. See Combining or conspiring. 
Exclusive territory, promising falsely. See Offering deceptive, etc. 
Expansion plan, credit, misrepresenting to prospect. See Offeri~·g decep

tive, etc. 
Extension university, representing falsely or misleadingly as, by corre

spondence school. See Advertising falsely, etc.; Assuming or using, etc.; 
Misrepresenting business status, etc. 

Facilities, misrepresenting as to. See Advertising falsely, etc.; Misrepre
senting business status, etc. 

Failing to disclose, deceptively, as old, product of old composition, or new 
appearance, as old. See Misrepresenting product, etc. 

Federal Trade Commission: 
Claiming approval of falsely. See Claiming or uF.ing, etc.; Misrepre

senting product, etc. 
Representing falsely conformance to standards of. See Advertising 

falsely, etc.; Offering deceptive, etc. 
Foreign: 

Branches, claiming falsely. See Misbranding or mislabeling; Misrepre
senting business status, etc. 

Government connection, claiming falsely. See Advertising falsely, 
etc.; Misrepresenting business status, etc. 

Origin, claiming falsely through depictions. See Advertising falsely, 
etc. 

Formula, using price, as price fixing basis. See Combining or conspiring. 
Free product, misrepresenting as to. See Advertising falsely, etc.; Offering 

deceptive, etc. 
Government: 

Claiming connection, sponsorship or approval of, falsely. See Adver
tising falsely, etc.; Claiming or using, etc.; Misbranding or mislabel
ing. 

Construction, limiting direct purchase for, to control and limit retail 
distribution and practice. See Combining or conspiring. 

Indorsement or approval, misrepresenting. See Claiming or using, 
etc.; Misbranding or mislabeling; Misrepresenting product, etc. 

Purchasing, limiting direct, to control and limit retail distribution and 
practice. See Combining or conspiring. 

Grower, dealer representing self falsely as. See Advertising falsely, etc.; 
Misrepresenting business status, etc. 

Guarantees, misrepresenting as to. See Misrepresenting product, etc.; 
Offering decep~ive, etc. 

"Gyp" equipment, accusing competitors of using. See Advertising falsely, 
etc.; Disparaging, etc. 

Harmlessness of product, misrepresenting as to. See Advertising falsely, 
etc. 
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II~tory ~f product, misrepresenting as to. See Advertising falsely, etc.; 
ld ss.ummg or using, etc.; Using misleading trade name, etc. 

e?~l\y, misrepresenting as to, of branch or affiliated business. See Adver
I t!Smg falsely, etc.; Misrepresenting business status, etc. 
mp?rted, representing domestic product falsely as. See Misbranding or 
nuslabeling. 

I~~rter, dealer representing self falsely as. See Advertising falsely, etc.; 
I lBrepresenting business status, etc. 
mprint, making trade association's basis of coerced and induced price 
~~ing, enhancement and discrimination. See Combining or conspiring; 

I lscriminating in price. 
n1orsements, claiming or using, falsely or misleadingly. See Advertising 

I t!sely, etc.; Claiming indorsements, etc. 
n rmgement suits, threatening competitors wit.h, to restrain trade improp

I erly. See Coercing and intimidating; Combining or conspiring. 
rn:talment privilege, holding out falsely. See Offering deceptive, etc. 
n. erest in product offered, misrepresenting. See Misrepresenting bus

! mess status etc 
ntimict t· ' s ' c · d · t' 'd t' I . , a mg. ee oercmg an m 1m1 a mg. 
nvoJces, accounting audits and checks of members', etc., to restrain com

J ~etition. See Combining or conspiring. 
J 

0 
b her ~rices, fixing uniform. See Combining or conspiring. 

Lobs, misrepresenting as to. See Advertising falsely, etc. 
a els: 

Competitors', simulating. See Simulating. 
Supplying misleading. See Aiding, etc. 

L Using falsely or misleadingly. See Misbranding or mislabeling. 
aboratory, claiming falsely to own and operate. See Advertising falsely, 

L'et~.; Assuming or using, etc.; Misrepresenting business status, etc. 
~!ted offers, misrepresenting as to. See Advertising falsely, etc.; Offering 

L
. eceptive, etc. 
Jm't' 1 mg, concertedly, purchasing to product's dominant exchange for 
?urchase and sale, to control output and enhance prices. See Combin

L lng or conspiring. 
ocal: 

Indorsement, holding out falsely. See Claiming or using, etc.; Mis
representing product, etc. 

Representation, holding out falsely. See Misrepresenting business 
L status, etc. 

0
\tery or chance merchandising devices, selling. See Aiding, abetting, 

t e c. 
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Mattery schemes in merchandising, using. See Using lottery, etc. 
ade-to-order, misrepresenting ready-made, as. See Misrepresenting 

M P~oduct, etc. Page 
a!Dtaining resale prices. ______________________________ ------ ___ --- 581 

Through-
Fixing resale prices for non-member retailers, and inducing, 

M k coercing and compelling observance thereoL _____________ - _ _ 824 
~~r of product, misrepresenting as to. See Advertising falsely, etc.; 

Jsbrandiug or mislabeling. 

" 
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Manufacture of product, nature of, misrepresenting as to. See Advertis· 
ing falsely, etc.; Misbranding or mislabeling; Misrepresenting product, 
etc. .. 

Manufacturer, dealer representing self falsely as. See Advertising falsely, 
etc.; Misrepresenting business status, etc. 

Market, cutting off competitors' access to. See Cutting off competitors' 
access, etc. 

Misbranding or mislabeling: 
Asto-

''Certification"- yagt 
Government or officiaL._------ ___________ -------______ 44~ 

Composition _____________________ 42,441,911, 1013, 1052, 1147, 118
2 Through depictions ______________________________ • ____ • 4 

Dealer being- 0 Distiller ______ • _____ • ________________________________ - 96 
3 

1Ianufacturer---------------------------------- 614,852,101
3 

Dealer owning or operating laboratorY----------------------- 101
6 Domestic product being imported ________________ 1, 59,799,806,108
9 Foreign branches._________________________________________ 5 

Government--
4
1 

CCertificat·tion_-- _- _--- -h:- ------------------------------ ~01 
onnec wn or sponsors IP-------------·---------------- !1 

History of product--------------------------------- 930, tOt3, 1113 Individual being president of corporation_____________________ tO 
Indorsement, sponsorship or approval-

"Colonial Dames"_-------------- ___ -------- ________ .--
Doctors---------------------------------------------

Location-------------------------------------------------
Nature of- 30 

Manufacture of product------------------------------ 713,9 13 
Product----------------------------------------- 1, 859, 1°53 

Frices-------------------------------- 68,360,682, 1036, 1086, 11 13 ..., . t h' b · t· tO ~ropne ors 1p emg corpora wn_____________________________ 
1 

Qualities, properties or results of product or service ------------ 47 
441, 690, t013, t1 3 

Qualit!-------------------------------------------------- 68, 7~3 
·Quantity.------------------------------------------------

2
46 

Rectifier being distiiler _______________________________ 97,374, t 
13 .Safety of product_______________________________________ 6t4, tO 
47 

.Scientific or relevant facts---------------------------------- 11 

.Source or origin of product- z60 
Maker ___________________ • _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 30, 859, t 

86 Place _____________________________ t,23,59, 799,806,859, tO 
1 

Through depiction •• ------------------------------- 61 4 
Standards conforman.ce ____ ------------------ --------------- 69o 
Success, use or standmg of product. __ ----- ______________ ----

1.1isrepresenting business status, advantages or connections: 
As to-

Buildings or plant. _____________________________________ ---
Through depictions _______________________________ -----

Commercial organization as professional or business sorority----
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Misrepresenting business status, advantages or connections-Continued. 
As to-continued. Pa1:11 

Connections and affiliations--------------------------------- 1138 
Connection with-

American Birth Control League •• ----------------------- 814 
.\merican Medical Association·-------------------------- 814 

Consultant advisory board·--------------------------------- 1234 
Correspondence school being university or extension university___ 1277 
Correspondence school operating-

Employment agency ___ --------_----------------------- 1138 
LaboratorY------------------------------------------- 1138 

Credit rating______________________________________________ 720 
Dealer being-

Broker.---------------------------------------------- 767 
Distiller·--------------------------------------------- 960 
Grower-

Through depictions-------------------------------- 78 
Importer.-------------------------------------------- 877 
~Ianufacturer _______________________________________ 28~328• 

384,394,614,720,852,877,1013,1058,1086,1095,1193 
Manufacturing agent ____ ----- _______ --_________________ 30 

Tailor •• ---------------------------------------------- 777 
Dealer owning or operating laboratory __________ 814, 1013, 1179, 1234 

By depictions.________________________________________ 1234 
Foreign and western branches or offices ______________________ 59, 877 
Government connection-

Foreign·--------------------------------------------- 701 
Identity of branch or affiliated business---------------------- 953 
Individual being president of corporation_____________________ 1013 
Local representation in contemplation________________________ 233 
Location------------------------------------------------- 23 
Manufacturer being maker of all products dealt in_____________ 87 
Personnel and staff ____________ • _______ •• ____ • _ _ _ _ _ _ _ _ _ _ _ _ _ 1234 

Private business being cooperative.-------------------------- 877 
Proprietorship being corporation_____________________________ 1013 
Rectifier being distiller _______________________________ 97,374, 1246 

Seller being-
Doctor·---------------------------------------------- 690 
Employer.----------------------------------------- 720, 1138 
Technician and scientist.------------------------------- 1234 

Size and facilities, operations or departments ____ ------- ____ 1138, 1234 
Stock-

Bankrupt and distress bargains.------------------------- 767 
Turnover and qualitY---------------------------------- 284 

Success or standing·--------------------------------------- 1234 
Testing and scientific laboratory, personnel and operations __ 1209, 1234 
True interest in product offered.---------------------------- 720 

At· Unique nature or situation •.• --------------------------- 1193, 1234 
lsrepresenting prices: 

As to-
Coverage or merchandise included·------------------------ 233, 939 
Exaggerated fictitious being regular _________ .______________ 68, 

360,682,767,877,939,1027,1036,1086,1158 
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Misrepresenting prices-Continuell. 
As to--Continued. 

Nature, as being cost ____________ --- ______ -------------- __ _ 
Regular being special reduced------------------------------

Misrepresenting product or service. See also Offering deceptive, etc. 
As to--

Certification ______________________ .----~--- _________ ---- __ 
Commission standards conformance _________________________ _ 
Composition ___________ ----------- __ ------------------ ___ _ 
Earnings-------------------------------------------------
Government-

Guarantees------------------------------------------
Use.-------------------------------------------------

page 

877 
939 

574 
574 
233 
720 

441 
441 

Indorsements or approval-
Commission ________________ ----- ____________ --------__ 574 
Community's well-known men--------------------------- 233 
Government------------------------------------------ 441 
Local bankers and businessmen__________________________ 122~ 

Nature--------------------------------------------------- 63
7 Manufacture---------------------------------------- 284,77 

Ready-made as made-to-order __________ -----------__ 233 
Old, made-over, second-hand, or obsolete being new ___________ 760, 93~ 
Opportunities in ____________________________ ------------ 720, 122 

5 Qualities, properties or results ______________ -~_______________ 63 
4 Quality-------- _______________________ ---------------- ___ - 28 
7 Ready-made as made-to-order ________________ --·-----------_ 77 
9 

Services-------------------------------------------------- 93 
Source or origin-

4 ~Iaker----------------------------------------------- 28
4 Success, use or standing ____________________________ 720, 1223, 123 

Monopoly, acting in concert in pursuance of. See Combining or conspiring. 
Names, using unfairly, in general. See Advertising falsely, etc.; Assuming or 

using, etc.; Misbranding or mislabeling; Misrepresenting business status, 
etc.; and, in general, Unfair methods of competition, etc. 

Nationally known products: 
Offering at below market prices, to injure and deceive. See Offering 

deceptive, etc. 
Representing own falsely as equivalent of. See Advertising falsely, 

etc. 
Nature of product or manufacture thereof, misrepresenting as to. See 

Advertising falsely, etc.; Misbranding or mislabeling; Misrepresenting 
product, etc.; Using misleading trade name, etc. 

New, falsely representing old or obsolete product as. See Advertising 
falsely, etc.; Misrepresenting product, etc. 

Obsolete or old product, representing as new or up-to-date. See Advertis
ing falsely, etc.; Misrepresenting product, etc. 
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Offering deceptive inducements to purchase: 
See also Misrepresenting prices, and, in general, Unfair methods of compe

tition, etc. 
Through-

Representing or offering, falsely or misleadingly- Pa1:1! 

"Bankrupt" or "distress" stock as bargain_________________ 767 
Coupon value in merchandising deals __________ -----______ 1027 
Federal Trade Commission certificates of conformance_______ 895 
Free product or service _______________________ ----______ 635 

Conditioned on certain purchasing____________________ 284 
Paid for in money or service __________________ 328, 410, 1095 
Price of which included in charge otherwise demanded___ 877, 

939, 1027 
Guarantees _____________________________ 284,441,574,720,767 
Jobs and employment__________________________________ 1138 
Nationally-known, not stocked, products of sale-refusing 

manufacturers, at below market prices, to injure and 

deceive--------------------------------------------- 877 
New product as repossessed______________________________ 1158 
Own writings, obligations or receipts as official U.S. Bonded 

\Varehouse------------------------------------------ 97 
Regular prices as special reduced_________________________ 939 
Sample, order or offer conformance _____________ 233, 284, 777, 877 
Special or limited offers or selection ___________ 233, 877, 1036, 1138 

On pretext-
Introductory and advertising____________________ 233 
Prospect's special standing or selection___________ 939 

Terms and conditions-
Additional product-

Preconditioned on certain purchasing____________ 284 
Without extra charge__________________________ 233 

Cash and selling requirements_______________________ 1223 
Credit expansion plan______________________________ 720 
Dealer assistance _______________________ ------_____ 720 
Deferred payment_________________________________ 1138 
Delivery, for inspection, etc_________________________ 233 
Exchanges and charges_____________________________ 284 
Exclusive territory ______________________________ 720,1223 
Guarantee bond___________________________________ 720 
Instalment payment privilege ______________________ " 233 
Postage on C. 0. D. shipments ____________ ._________ 284 
Repurchase or reimbursement_______________________ 720 
Selling assistance_______ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1223 
Shipping charges absorbed__________________________ 233 
Special price plan__________________________________ 1223 
UndertaHngs, in g('neraL ________________________ 633, 1138 
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Offers, selling by, not conformed to. See Offering deceptive, etc. 
Old or obsolete product, representing as new or up-to-date. See Adver

tising falsely, etc.; Misrepresenting product, etc. 
Operations, misrepresenting as to. See Advertising falsely, etc.; Misrep

resenting business status, etc. 
Opportunities in product, misrepresenting as to. See Advertising falsely. 

etc.; Misrepresenting product, etc. 
Orders, selling by, not conformed to. See Offering deceptive, etc. 
Origin of product, misrepresenting as to. See Advertising falsely, etc.; 

Assuming or using, etc.; Misbranding or mislabeling; Misrepresenting 
product, etc. 

Output, limiting, concertedly, to enhance prices. See Combining or con
spiring. 

Passing off. See Simulating, and, in· general, Unfair methods of compe
tition, etc. 

Patented part, using minor, to cover price fixing license agreements or 
action. See Coercing and intimidating; Combining or conspiring. 

Patented products, offering well-known at below market prices, to injure 
and deceive. See Offering deceptive, etc. 

Patronage, withdrawing or threatening to withdraw, to control and limit 
retail distribution and practice. See Combining or conspiring. 

Personnel, misrepresenting as to. See Advertising falsely, etc.; Misrepre
senting business status, etc. 

Plant, misrepresenting size, ownership or operation of. See Advertising 
falsely, etc.; Misrepresenting business status, etc. 

Pool car shipments, limiting to "recognized" dealers, to control and limit 
retail distribution and practice. See Combining or conspiring. 

Postage, misrepresenting as to. SBe Offering deceptive, etc. 
Price formula, using, as price fixing basis. See Combining or conspmng. 
Prices: 

Combining to control. See Combining or conspiring. 
Discriminating in. See Discriminating in price, etc. 
Fixing uniform. See Cc,mbining or conspiring. 
1-lisrepresenting as to. See Advertising falsely, etc.; Misbranding or 

mislabeling; 1-lisrepresenting prices. 
Processing quotas, fixing, for members, to fix prices and hinder competi

tion. See Combining or conspiring. 
Profits or earnings of product, misrepresenting as to. See Misrepresenting 

product, etc. 
Public .construction, limiting direct purchase for, to control and limit 

retail distribution and practice. See Combining or conspiring. 
Public purchasing, limiting direct, to control and limit retail distribution 

and practice. See Combining or conspiring. 
Qualities of product, misrepresenting as to. See Advertising falsely, etc.; 

Misbranding or mislabeling; Using misleading, etc. 
Quality of product, misrepresenting as to. See Advertising falsely, etc.; 

1-lisbranding or mislabeling. 
Quotas, processing, fixing for members, to fix prices and hinder competi

tion. See Combining or conspiring. 
Rackets or rac.keteers, characterizing competitors falsely as. See Adver

tising falsely, etc.; Disparaging, etc. 
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Railroads, limiting distribution to, to control and limit retail distribution 
Rand practice. See Combining or conspiring. 

eady-made, misrepresenting as made-to-order. See l\Iisrepresenting 
n Product, etc. 

ebates, coercing, concertedly, withholding of, by manufacturers and 
R \l•holesalers. See Coercing and intimidating; Combining or conspiring. 

ecords, accounting audits and checks of members', etc. See Combining 
R or .conspiring, 
~tiller _representing self falsely as distiller. See Advertising falsely, etc.; 
b ss~mmg or using, etc.; Misbranding or mislabeling; Misrepresenting 

n US!ness status, etc. 
~Unds, coercing, concertedly, withholding of, by manufacturers and 

Ret h~Iesalers. See Coercing and intimidating; Combining or conspiring. 
Usmg, concertedly, to buy or sell in or through product's dominant 

~'<change for purchase and sale, to limit output and enhance prices. 
l{e ee Combining or conspiring. 

6~ss:ssed, offering new product as. See Advertising falsely, etc.; 
Re ermg deceptive, etc. 

{.r:sentatives or agents, securing falsely or misleadingly. See Adver
Re~s;ng f~lsely, etc.; Securing agents, etc. 
l{e \e Pnee schedules, fixing uniform. See Combining or conspiring. 
~~\~prices, fixing coercively and concertedly. See Coercing and intimi

Ret.1n~; Combining or conspiring. 
c ai] distribution and practice, combining to control. See Combining or 

b onspiring 
.1\et · · 
Roya1t ?rices, fixing uniform. See Combining or conspiring. 

'IV~ hes, coercing, concertedly, withholding of, by manufacturers and 
Saretolesalers. See Coercing and intimidating; Combining or conspiring. 

Y of Product· 
ii~srepresentlng as to. See Advertising falsely, etc. 
~~epresenting as to, of competitors. See Advertising falsely, etc.; 

Sall:lpJ l!!paraging, etc. 
Scienres, selling by, not conformed to. See Offering deceptive, etc. 

fa] Ific or relevant facts, misrepresenting as to. See Advertising 
"" se!y, etc 

''C J ' 
0~ 8 of Approval", using improperly and misleadingly in offer and sale 
A.iJ.roduct as scientifically tested, etc. See Advertising falsely, etc.; 

Secu _lhg, etc.; Misrepresenting business status, etc. 

1563: 

~ng agents or representatives falsely or misleadingly: 
hrough misrepresenting- Page-

Composition of product ____________ ---- __________ -----~____ 1095 
Earnings or profits ______________________________________ 410, 1209 

Opportunities in product----------------------------------- 1223 
Qualities of product.--------------------------------------- 1095 
Success, use of standing of product or seller.------------------ 1223 
Terms and conditions-

Cash and selling requirements _________ ---.-----.--------
Exclusive territory-------_----------------------------
Free sample outfits __ ---._--_--------------------------
Selling assistance •. ___ • --.--.--------------------------
Special price plan ___ -----_------.----------------------

1223 
1223 
1095-
1223 
1223 
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Seller, representing self falsely as employer. See Advertising falsely, etc.; 
.Misrepresenting business status, etc. 

Shipping charge absorption, holding out falsely. See Offering deceptive, 
etc. 

Simulating: 
Cartons, labels, slogans, etc. of competitor _____________________ --
Products of competitors ______________________________________ --
Trade namel! of competitors' products ___________________________ _ 

Sizt>, misrepresenting as to. See Advertising falsely, etc.; Misrepresenting 
business status, etc. 

Slogans of competitor, simulating. See Simulating. 
Sorority, representing commercial organization falsely as professional or 

business. See Misrepresenting busiuess status, etc. 
Source of product, misrepreRenting as to. See Arlvertising falsely, etc.; Mis· 

branding or mislabeling. 
Specialists, claiming indorsements or appro\"al of, falsely. See Adver· 

tising falsely, etc.; Claiming or using, etc. 
Special offers, misrepresenting as to. See Advertising falsely, etc.; Offering 

deceptive, etc. 
Staff, misrepresenting as to. See Advertising falsely, etc.; Misrepresenting 

business status, etc. 
Standing of product, misrepreRenting as to. See Advertising falsely, etc.; 

Misrepresenting J: roduct., etc. 
Stock, bankrupt or distress, offering falRely as. See Advertising falsely, 

etc.; Misrepresenting business status, etc.; Offering deceptive, etc. 
Stock turn-over and quality, misrepresenting M to. See Misrepresenting 

business status, etc. 
Substituting products on order. See Offering deceptive, etc. 
Success o{ product, misrepresenting as to. See Advertising falsely, etc.; 

Misrepresenting product, etc. 
Supplie~, ct:tting off, to limit output and enhance prices. See Com· 

bining or conspiring. 
Tags, supplying misleadin!J:. See Aiding, etc. 
Tailor, dealer representing self falsely as. See Misrepresenting business 

status, et.c. 
Terms and conditions, misrepresenting ns to. See Offering deceptive, etc. 
Territory, exclusive, promising falsely. See Offering deceptive, etc. 
Testimonials, claiming or using falsely or miRleadingly. See Claiming or 

URing, etc. 
Tests, using improperly and misleadingly in offer and sale of product as 

scientifically tested. See Advertising falsely, etc.; Aiding, etc.; Mis· 
representing business status, etc. 

Threatening, falsely, infringement suits to restrain trade and competition. 
See Coercing and intimidating; Combining or conspiring. 

Trade association: 
Concerted action of, to fix prices or monopolize market. See Com· 

bining or conspiring. 
Control o{ product imprint or emblem as basis for concerted, coerced 

and induced price fixing, enhancement and discrimination. see 
Combining or conspiring; Discriminating in price. 

Trade couponR, misrepresenting value in merchandising deaL>. See Adver· 
tising falsely, etc.; Offering deceptive, etc. 

1'1 

8 
8 
8 
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"T . rade-ms", accusing competitors of fake. See Advertising falsely, etc.; 
T Disparaging, etc. 

rade-marked products, well-known: 
Offering at below market prices, to injure and dereiYe. See Offering 

deceptive, etc. 
Representing own falsely as equivalent of. See Advertising falsely. 

T etc. 
r~de tnark imprint, making trade association's basis of coerced and in

uced Price fixing, enhancement and discrimination. See Combining or 
Trc~napiring; Discriminating in price. 
~ e names, appropriating or simulating, of products of competitors. 

T ee Appropriating, etc.; Simulating. 
r~d~ or corporate names, using misleading. See Assuming or using, etc.; 

lJ f s~ng tnisleading trade, etc. 
n atr tnethods of competition condemned in this volume. See

A~vertising falsely or misleadingly. 
Atding, assisting or abetting misrepresentation or unfair act or prac

tice. 
1PPropriating trade names of products of competitors. 

13 
89U:rning or using misleading trade or corporate name. 
0 Ycotting. 

glaim.ing or using indorsements or testimonials falsely or misleadingly. 
C oercmg and intimidating. 
C 0 lD?ining or conspiring. 
C utt~ng off competitors' accesl!l to customers or market. 

utttng off competitors' sources of supply. 

~!scriminating in price. 
~s?araging or misrepresenting competitors or their products. 
1\f~'ntaining resale prices. 
1\f~sbranding or mislabeling. 

tsrepresenting business status, advantages or connections. 

M· 
M~srepresenting prices. 
O~sr~Presenting product or ~ervice. 

8 ertng deceptive inducement.~ to purchase. 
S~CUring agents or representatives falsely or misleadingly. 
'mulating. 

gs~ng misleading trade name, mark or brand. 
l!niqu Stng or selling lott-ery scheme or device in merchandising. 

ing; nature or advantages, claiming falsely for product. See Advertis
l!nitect alAely, etc. 

inrr Sta.tes Bonded Warehouse Receipts, falsely representing own writ
lJnit~~ ~bhgationl! or receipts as official. See Offering deceptive, etc. 
l!nh,e . tates connection, etc., in general. See Government. 
sch~8;ty, repre~enting self falsely or misleadingly as, by corre~pondence 
rese~ti See Advertising falsely, etc.; Assuming or using, etc.; 1\Jiprep-

, ng business status, etc. 
1604111"'-39-voL. 26--101 

1565 
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Up-to-date, falsely representing old or obsolete product as. See Adver
tising falsely, etc.; Misrepresenting product, etc. 

Use of product, misrepresenting as to. See Advertising falsely, etc.; Mis
representing product, etc. 

Using misleading trade name, mark or brand: 
As to- pag8 

Composition of product____________________________________ 930 
History of product_________________________________________ 1 
Indorsement, sponsorship or approval-

"Colonial Dames"_____________________________________ 1260 
Nature of product ______________________________________ 1, 87,930 
Qualities, properties or results of product_ ___________________ 1,1147 
Source or origin of product-

~1aker·--------------------------------------- 263,877,1260 
Using or selling lottery scheme or de \'ice in merchandising: See alsn, Aiding, 
~tc·------------------------------------------ 15, 30, 122, 255, 272, 328, 

344, 352, 384, 402, 410, 432, 449, 467, 477, 515, 524, 534, 5[>5, 
565, 583, 624, 656, 786, 869, 922, 994, 1005, 1045, 10.58, 1077, 1118 

Warehouse receipts, U. S. bonded, falsely representing own writings, oi>li· 
gations or receipts as. See Offering deceptive, etc. 

Well-known men, claiming falsely indorsement of, in prospect's com
munity. See Claiming or using, etc.; Misrepresenting product, etc. 

Well-known products: 
Offering at below market prices, to injure and deceive. See Offering 

deceptive, etc. 
Representing own falsely as equivalent of. See Advertising falsely, 

etc. 
"White lists", circulating, to control and limit retail distribution and prac

tice. See Combining or conspiring. 
Withdrawal of patronage, to control and limit retail distribution and prac

tice. See Combining or conspiring. 
Withholding, concert.edly, supplies from product's dominant exchange for 

purchase and snle, to limit output and enhance prices. See Combining 
or conspiring. 

STIPULATIONS t 

Advertising falsely or misleadingly: 
As to-

Agents or representatives- ) 

Earn~~~~.o~ i;~~t;4oi- (o55i)~ -14o!i -co2oo6): -; ii 6: 14~~34<~;~:;): 
1424, 1427, 1495, 1436 (02053), 1446 (02070), 1447 (02072), 
1461, 1465 (02098), 1467, 1487 (02132), 1488 6) 

Opportunities _____________________________ ---- __ 1409 (OZ0° 
90 

1492 (02049), 1447 (02072), 1467, 1481, 1488, 14) 

Ter~~;~:d 1CZ1~~i~i~;;,- -i432- -co2o49): -i436 -co2o53): ;::: ~~;~;~): 
1467, 1487 (02132), 1488 

1 Page references to stipulations or the spe.cial board are Indicated by Italicized page references. :.~~~~ 
stipulations are nlso distinguished by figure "O" preceding the serial number or the stipulfltion, e. g., 
"02", etc. 
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smg falsely or misleadingly-Continued. 
As to-Continued. Page 

Ailments, generally _________ -------------------- _____ 1340 (2161), 
1347 (2172), 1370 (01954), 1380 (01971), 1381 (01974), 1383, 
1385, 1392 (01988), 1391,. (01992), 11,.00 (02001), 11,.06, 11,.08, 11,.10 
(02015), 1411, 1415 (02022), 1421 (02032), 1423 (02036, 02037), 
1425 (02040), 11,.33, 11,.37 (0332), 11,.1,.8, 11,.53 (02080), 1455 (02086), 
1458, 1460 (02093), 1462, 1463, 1465 (02099), 1472, 1475 (02109), 
1477 (0341), 1482 (02119), 11,.83 (02121, 02123), 11,.81,. (02124), 

' 1487 (02131), 11,.91 (02138), 11,.92 (02140) 
Business status, adv_antages or connections

Agencies_____________________________________________ 137 4 
Board of consulting engineers ______________________ 1309 (2104) 

Branch and foreign offices------------------------------ 1368 
Buildings or plant_____________________________________ 1361 

By depiction______________________________________ 1361 

Buying power----------------------------------- 11,.32 (02049) 
Connections, generally____________________________ 1480 (0823) 
Dealer being-

Factory distributor________________________________ 1362 
Growers' raw material association___________________ 1354 
Importer _________________ 11,.15 (02019), 11,.19 (02028), 11,.61 
Laboratory group to test, approve or certify _____ 1309 (2104) 
Manufacturer------- ____________ : _____ .______ 1317 (2116), 

1319 (2121), 1325 (2131), 1334 (2149), 1336. (2153), 1338 
(2156), 1342, 1355 (2183), 1359 (2191), 1373 (01960), 1397 
(01997), 11,.61, 11,.65 (02098) 

Research maintenance organization or "Foundation"__ 1309 
(2104), 1373 (01961) 

Smelting concern ____________________________ 1337 (2155) 
Dealer owning or operating-

Foreign mills _________________________________ 1359 (2191) 
Laboratories __________________ ------- _______________ 1341, 

1347 (2172), 1377 (01966, 01967), 1380 (01972), 1383, 1390 
(01983), 1392 (01988), 11,.03 (02007), 11,.36 (02054), 11,.38, 
1450 (02076), 11,.55 (02085), 11,.59, 11,.67, 11,.72, 11,.71,. 

Medical clinic ______ -------________________________ 1381,. 
Direct dealing savings ____________________________ 1325 (2131) 
Factory representative __ -----__________________________ 1461 

Foreign branches-------------------------------------- 11,.38 
History ________________________ 1309 (2104), 1337 (2154), 1354, 

1398, 11,.10 (02015), 11,.11, 11,.36 (02052), 11,.71 (02105), 1490 
IdentitY---------------------------------------------- 1354 
Individual being corporation _____ 1389 (01982), 1459, 1480 (0823) 
Manufacturer being manufacturer of all products dealt in__ 11,.45 

(02068) 
Marketing arrangements for customers of seller _____ 1397 (01997) 
Nature of product or business ________________ 1309 (2104), 1354 

Operations------------------------------·-----·------- 1361 



1568 FEDERAL TRADE COMMISSION DECISIONS 

STIPULATIONS 

Advertising falsely or misleadingly-Continued. 
As to-Continued. 

Business status, advantages or connections-continued. :Page 
Personnel, staff or associates _______________________ 1309 (2104), 

1328 (2138), 1329 (2140), 1330 (2141), 1410 (02015), 1411,1429 
Private business being-

College------------------------------------------- 1361 
"Standard" Institute ____________________ -----·--___ J429 

Qualifications----------------------------------------- 1469 
Seller being employer _________________ 1322 (2125), 1397 (01997) 

Size·----------------------------------·-------------- 1411 
Success or standing _________________________ 1361, 1480 (0823) 

Unique nature, qualifications or situation_____ 1337 (2154), 1340 
(2161), 1361, 1979, 1999, (01999), 1424, 1498 (02052),1490 

Certificate or seal of approvaL---------------------------14-95, 14-49 
Certification of product __________________________ 1994 (01993), 1998 
Commission proceedings____________________________________ 1310 
Comparative-

Costs or statistics _________________________________ l312 (2107) 
Merits __________ -------- ______________________________ .14-1£, 

1415 (02021), 1418, 14-22 (02035), 14-25 (02039), 14-27, 1490 
(02045), 1440 (02059), 1441 (02062), 1442 (02063), 1447 
(02072), 1449, 1457, 1470 (02103), 14-75 (02109), 14-80 (02117), 
1482 (02119, 02120), 1489 (02134) 

Competitors or their products .• 1310, 1312 (2107), 1337 (2154), 1988 
(01980), 1989 (01982), 1991 (01986), 1412, 1415 (02021), 1416, 
1420 (02030), 1422 (02035), 1425 (02039), 1427, 1429, 1490 
(02045), 1499, 1440 (02059), 1441 (02062), 1442 (02063), 1447 
(02072), 1449, 1457, 1475 (02109), 1480 (02117), 1482 (02119, 
02120), 1489 (02134) 

Composition of product __ 1309 (2103), 1311, 1319 (2122), 1322 (2126), 
1335 (2150), 1341, 1342, 1343 (2165), 1344 (2166, 2167), 1346, 
1347 (2172), 1352 (2176, 2178), 1353 (2180), 1363 (2196, 2197), 
1365, 1366 (2200, 2201), 1971, 1974,1978 (01965), 1977 (01967), 
1989, 1984, 1985, 1989 (01981), 1990 (01983), 1392 (01988), 1991r 
(01993), 1400 (02002), 1401 (02004), 1409 (02007), 1409, 141£. 
1415 (02020), 1418, 1420 (02030), 1421 (02031, 02033), 14££ 
(02034), 1423 (02036), 1426, 1490 (02045, 02046), 1491, 1491 
(02049), 1498, 1499 (02058), 1447 (02072), 1454 (02082, 02084). 
1455 (02086), 1458, 1457, 1460 (02092), 1462, 1468, 1470 (02103), 
1474, 1475 (02111), 1478 (02114), 1485 (02129), 1488, 1489 
(02135) 

Coupon values--------------------------------------- 1313 (2110) 
Direct dealing BB.Vings__ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1325 (2131) 
"Direct to you" selling ______________ 1445 (02068), 1461, 1465 (02098) 
Domestic product being imported •. 1317 (2118), 1332 (2145), 1366 

(2202), 1978, 14-15 (02020), 1419 (02028), 1421 (02033), 1462 
By depiction _____________________________________ 1366 (2202) 

Earnings or profits __ 1315 (2113), 1329 (2139), 1334 (2149), 1341, 1569 
(01953), 1985, 1388 (01979), 1397 (01997), 1400 (0551), 1404, 
1416, 1422 (02035), 1424, 1427, 1429, 1495, 1440 (02060), 14-~6 
(02070), 1447 (02072), 1449, 1461, 1465 (02098), 1467, J480 
(0823), 1487 (02132), 1488 
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.Advertising falsely or misleadingly-Continued. 
As to-Continued. 

Federal Trade Commission proceedings. See Commission pro
ceedings supra. 

1569 

Free-- Page 
Materials or supplies ••• ___ •• _ •• __ --_-----._-- •• --_. __ -- 1404 
Product .. 1370 (01955), 1371, 1373 (01959), 1989 (01981), 1990 

(01983), 1498 (02053), 1482, 1465 (02098), 1489 (02135) 
Price of which included in charges or services otherwise de-

manded .• 1313 (2110), 1318, 1321, 1334 (2148), 1982, 1985, 
1988 (01979), 1993 (01991), 1397 (01997), 1400 (02002), 
1403 (02006), 1416, 1421 (02033), 1432 (02049), 1438 
(02053), 1438, 1443, (02066), 1446 (02070), 1447 (02072), 
1461, 1467, 1487 (02132), 1488, 1490, 1491 (02139), 149B 
(02141) 

Sales outfit-------····-------------------------------- 1409 Tests. __________________________ • ________ •• __ • 1498 (02054) 
Trial offer ____ • _________ ._---- ___ --_ •• _ •• __ 1435, 1450 (02077) 

"From factory to you" ____ --·. __ .-.-·-· •• ---. _______ ._ 1325 (2131) 
Government--

ApprovaL-------·---------- 1442 (02063), 1490, 1492 (02141) 
Public Works Administration._--.------ __ --------__ 14£9 

Jobs and employment ••• ---··-------------------------- 1361 
Representations.--------.-------.-.--------- __ -------_ 1488 
Standards conformance____________________ 1409, 1460 (02093) 

· Use·----------------------·------------------ 1497 (02055) 
Guarantees, adjustments, refunds or reimbursements __ • 1359 (2192), 

1970 (01955), 1371, 1379 (01961), 1976 (01964), 1982, 1389, 
1997, (01997), 1400 (02001), 1401 (02004), 1402, 1404, 1407, 
1414, 1416, 1421 (02032), 1423 (02037), 1424, 1427, 1430 
(02045), 1432 (02049), 1439, . 1495, 1440 (02059), 1442, 
(02064), 1446 (02070), 1447 (02072), 1449, 1450 (02077), 
1459 (02080), 14.62, 14.65 (02098), 1472, 1478 (02115), 1479, 
1486, 1487 

History of product.___ 1328 (2138), 1330 (2141), 1341, 1343 (2164), 
1347 (2172), 1356 (2186), 1979 (01961), 13~6 (01965), 1977 
(01967), 1380 (01971), 1981 (01973, 01974), 1389, 1385, 1991 
(01987), 1999 (01991), 1403 (02006, 02007), 1410 (02015), 1411, 
1417 (02025), 1490 (02045), 1491, 1499, 1496 (02054), 1499 
(02058), 1442 (02064), 1446 (02069), 1449, 1450 (02075, 02077), 
1451, 1454 (02082, 02084), 1456, 1{59, 1462, 1464, 1466, 1472, 
1474, 1475 (02109). 1476, 1481, 1485 (02127), 1490, 1492 
(02140, 02141) 

Individual attention·------------------------------- 1333 (2146) 
Indorsements or approval-

American Medical Association______________ 1457, 1491 (01034) 
• "Automotive Test Laboratories of America" •••••••• 1422 (02035), 

1495, 1449 
Barbers •• __ ••• ---- ___ ---- ______ -----_________ 1421 (02032) 
Beauticians.----------·-------·· 1969 (01952), 1421 (02032) 
British royal family _____ ----------------------__ 1313 (2109) 

By depictions------------------------------ 1313 (2109) 
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As to-Continued. 

Indorsements or approval-Continued. l'alr6 
Chemists _____ . __ . ___________________ . _ _ _ _ _ _ _ ____ _ _ _ _ _ 1378 

Dental profession________________ 1391 (01987), 1.1,39 (02058) 
Dermatologists _____________ ~- __ .______________ 1376 (01965) 
Druggists ___________ ~___________________ 1378, 1.1,21 (02032) 
Foreign governments___________________________________ 1368 
Government or government officials____ 14 t 9 (02028), 144g 

(02063), 1.1,90, 1.1,92 (02141) 
Hospitals______________________________________ 1478 (02115) 
Medical profession____ 1371, 1378, 13.97 (01996), 1419 (02028), 

14-54 (02084), 1456, 1465 (02099), 1470 (02104), 1472, 1474 
National Home Study CounciL_________________ 1370 (01955) 
NurseR ___________ ---------------------- 1371, 1397· (01996) 
Poultrymen___________________________________________ J41B 
President _______ ------- ____________ .-------___ 1419 (02028) 
Public Works Administration. ______ -----_______________ 1.1,29 
Science Institute_. ____ ------___________________________ JS98 

Specialists-------------------------------------------- 1378 
Users, in general_______________________________ 1401 (02004) 

Insurance savings ______ ----------·------------------ 1312 (2107) 
Jobs or employment______________________________ 1322 (2125), 

1361, 1370 (01955), 1397 (01997), 1429, 1480 (0823) 
Nature of-

Manufacture or preparation of product_________ 1314 (2111), 
1328 (2137, 2138), 1330 (2141), 1333 (2147), 1344 (2166), 
1346, 1352 (2176), 1357 (2187), 11'1so (01971), 1383, 1sss, 
1398, 1399 {01999), 1409, 1420 (02030), 1425 (02039), J4.60 
(02092), 1~61, 1470 (02103), 1478 (02114), 1482 (02120), 
1489 (02136) . 
fly depiction___________________ 1347 (2171), 1357 (2187) 

Product____ 1309 (2103), 1314 (2111), 1319 (2122), 1322 (2126), 
1326 (2134), 1332 (2144), 1333 (2146, 2147), 1341, 1344 (2166), 
1346, 13-17 (2171), 1353 (2180), 1358 (2189), 1362,1369 (01952), 
1370 (01955), 1371, 1372 (01957), 1380 (01972), 1381 (01973, 
01974), 1383, 1385, 1394 (01992), 1400 (02002), 1.1,.09, 1.1,11, 
1416, 1.1,.29, 1.1,.36 (02053), 1.1,.38, 1.1,.39 (02058), 144-5 (02067), 
14-49, 1.1,.51, 1.1,.52, 1.1,.53 (02081), 1455 (02086), 1.1,.58, J459, 
1.1,.62, 1.1,.63, 1.1,.6.1,., 1465 (02098, 02099), 1.1,.66, 1.1,.10 (02103• 
02104), 1.1,71 (02106), 1.1,.7.1,., 1.1,.77 (0341), 1479, 1.1,.80 (02117), 
1483 (02122), 1.1,.85 (02129), 1486, 1490 

0 t "t" . d t . 1361, ppor um 1es m pro uc or service__________________________ 
6 1369 (01953), 1370 (01955), 1373 (01959), 1404-, 1.1,.28, t4S 

(02053)' 14-4-9 (02066), 14.1,.7 (02072), 1449, 1.1,.67, 1.1,.80 (0823)' 
1.1,.81' 1.1,.87 (02132), 1.1,.88. 9 

~:~~~~===========================================~==== ~i1t Price offer---
By depiction·-----·----------------------------- 1334 (2149) 
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Prices----------·----------------------------------------- 1313 
(2110), 1321, 1323 (2128), 1326 (2133), 1334 (2148), 1358 (2189), 
1361, 1362, 1871,1878 (01960), 1876 (01964), 1889 (01982), 1404, 
1409, 1432 (02049), 1433, 1436 (02053), 1445 (02067), 1449, 1450 
(02077), 1463, 1471 (02105), 1472, 1477 (02113), 1487 (02132), 
1490, 1492 (02141) 

Public Works Administration approvaL._____________________ 1429 
Qualities, properties, or results of product_ ___________________ 1314 

(2112), 1315 (2113), 1326 (2134), 1328 (2137, 2138), 1330 (2141), 
1333 (2146), 1339 (2158), 1340 (2160, 2161), 1341, 1343 (2164), 
1345 (2169), 1347 (2172), 1355 (2182, 2184), 1356 (2185, 2186), 
1357 (2188), 1359 (2192), 1361, 1369 (01952, 01953), 1870 (01954, 
01955), 1371, 1372 (01957, 01958), 1373 (01961), 1374, 1375, 1378 
(01964, 01965), 1377 (01966, 01967), 1378, 1379, 1380 (01970-
01972), 1381 (01973, 01974), 1382,1383,1384,1385,1388 (01980), 
1389 (01981, 01982), 1390 (01983-01985), 1391 (01986, 01987), 
1892 (01988, 01989), 1898 (01990, 01991), 1394 (01992, 01993), 
1395, 1396, 1397 (01996), 1398,1399 (01999, 02000), 1400 (02001, 
02002), 1401 (02003, 02004), 1402, 1403 (02007), 1405, 1408, 
1407, 1408, 1409, 1410 (02014, 02015), 1411, 1412, 1414, 1415 
(02020-02022), 1416, 1417 (02024, 02025), 1418, 1419 (02027, 
02028), 1420 (02029, 02030), 1421 (02031, 02032), 1422 (02035), 
1423 (02036, 02037), 1425 (02039, 02040), 1426, 1427, 14-28, 1429, 
1430 (02045, 02046), 1431, 1482 (02048, 02049), 14-83, 1435, 1436, 
(02052, 02054), 1437 (02055, 0332), 1438, 1439 (02057, 02058), 
1440 (02059), 1441 (02061, 02062), 1442 (02063, 02064), 1449 
(02065, 02066), 1445 (02067, 02068), 1446 (02069, 02070), 1447 
(02071, 02072), 1448, 1449, 1450 (02075-02077), 1451, 1452, 
1453 (02080, 02081), 1454 (02082-02084), 14-55 (02085, 02086), 
1456, 1457, 1458, 1459, 1460 (02091-02093), 1462, 1463, 1464, 
1465 (02099), 1466, 1467, 1469, 1470 (02103, 02104), 1471 (02106), 
1472, 1474, 1.475 (02109-02111), 1476, 1477 (0341, 02113), 1478 
(02114, 02115), 1479, 1480 (02117, 0823), 1482 (02119, 02120), 
1483 (02121-02123), 1484 (02124-02126), 1485 (02127-02129), 
1486, 1487 (02131), 1488, 1489 (02134-02136), 1490, 1491 (01034, 
02138), 1492 (02140, 02141) 

Quality _________________ 1359 (2192), 1379, 1409. 1472, 1475 (02109) 
Quantity _______ ----------- _________________________ 1486 (02053) 

Ready-made as made to order or "tailored"------------------- 1461 
Replacements. __ ----. _______________________________ 1471 (02105) 
Safety of product _____ ---- _______ ._________________________ 1971, 

1974, 1381 (0Hl74), 1383, 1386, 1392 (01988), 1394 (01993), 1405, 
1410 (02015), 1412, 1414, 1415 (02020), 1431, 1439 (0?057), 1462, 
1465 (02099), 1471 (02106), 1472, 1474, 1475 (02111), 1478, 1482 
(02119), 1483 (02121), 1485 (02127), 1491 (02138), 1492 (02140) 

"Sample" products_. __________ • _____ ._________________ 1362, 1487 
"Scholarship" offers _______________________ .________________ 1361 
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Scientific or relevant facts. __ ---- ___________ ------------____ 1312 
(2107), 1326 (2134), 1340 (2161), 1341, 1343 (2164), 1347 (2172), 
1970 (01954, 01955), 1979 (01959), 1975, 1979, 1980 (01971), 
1381 (01974), 1383, 1385, 1391 (01986), 1392 (01988), 1594 
(01992), 1/fOO (02001), 1404, 1406, 1408, 1410 (02015), 1411, 1415 
(02021, 02022), 1421 (02032), 1423 (02036, 02037), 1425 (02040), 
1427, 1428, H29, 1430 (02045), 1499, 1436 (02052), 1437 (0332), 
1448, 1459 (02080), 1455 (02086), 1456, 1458, 1459, 1460 (02092, 
02093), 1462,1463, 1465 (02099), 1472,1474,1475 (02109, 02111), 
1477 (0341), 1478 (02114), 1480 (0823), 1482 (02119), 148S 
(02121, 02123), 1484 (02124), 1485 (02129), 1487 (02131), 1488, 
1491 (02138), 1492 (02140). 

Services rendered------------------------------ 1379, 1477 (02113) 
Source or origin of product

Maker------____________________________________ 1327 (2135), 
1358 (2189), 1362, 1415 (02019), 1450 (02075) 

Old as new or recenL------------------------------ 1367 
Place ________ --------- _________________ --------- 1312 (2108), 

1313 (2109), 1317 (2118), 1332 (2145), 1341,1378,1415 (02019, 
02020), 1419 (02028), 1421 (02033), 1461, 1462 

By depictions _________ 1312 (2108), 1313 (2109), 1366 (2202) 
Special, limited or introductory offers __________________ 1323 (2128), 

1361,1371,1379 (01959), 1376 (01964),1397 (01997), 1415 (02020), 
1416, 1435, 1436 (02053), 1445 (02067), 1450 (02077), 146!8, 1469, 
1471 (02105), 1480 (0823), 1489 (02135) 

Standards conformance-
Federal Food and Drug Act----------------------------- 1589 
Government-------------------------------- 1409, 1460 (02093) 
U. S. Pharmacopoeia. __ ----------- __ -------------- 1371, J46S 

Success, use or standing of product, in generaL _________ 1330 (2141), 
1347 (2172),1374, 1377 (01966, 01967),1578, 1981 (01973, 01974), 
1383, 1991 (01987), 1999 (01990), 1397 (01996), 1405, 1411, J41l, 
1419 (02027, 02028),1421 (02032), 1425 (02040), 1426, 14!88, 1491. 
1432 (02048), 1497 (02055), 1439 (02057, 02058), 1440 (02059), 
1442 (02064), 1449 (02065), 1450 (02075, 02077), 1459, 1460 
(02092),1462,1465 (02099), 1467,1474,1480 (0823), 1482 (02119), 
1490 

American Medical Association--------------------------- J451 
Clinics----------------------------------------------- 1584 
Government_ _______ ----_---------______________ 1437 (02055) 
Hollywood stars ____ --------- _____ -----________________ 1461 
Hospitals ____________ ------_----_-----__________ 1478 (02115) 
Physicians. ___________________ ----____________________ 147S 

Public Works Administration·-------------------------- 14!89 
Terms and conditions ________________ 1361, 1404, 1409, 1436 (02053), 

1477 (02113), 1487 (02132), 1488, 1490, 1492 (02141) 
Testimonials or indorsements-------------------------- 1314 (2112), 

1340 (2160), 1380 (01971), 1401 (02004), 14111 
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Advertising falsely or misleadingly-Continued. 
A.s to-continued. Pa~ 

Tests or certification of product·--·-··-·-------------- 1309 (2104), 
1347 (2.).72), 1358 (2190), 1363 (2196), 1394 (01993),1 398, 1412, 
1422 (02035), 1425 (02040), 1436 (02054), 1462, 1492 (02140) 

Trade-ins.------------------------------------------ 1492 (02141) 
Type of product.------------------------------------- 1356 (2186) 
Undertakings, in generaL---·------·------------------ 1334 (2149), 

1361, 1428, 1429, 1480 (0823) 
Unique nature or status of product.·------------------- 1340 (2161), 

1343 (2164), 1363 (2196), 1369 (01952), 1370 (01955), 1374, 1376 
(01965)' 1377 (01967). 1378, 1381 (01973), 1983, 1388 (01980), 
1389 (01981), 1393 (01990), 1398, 1402, 1403 (02006), 1410 
(02015), 1411, 1412,1414 (02018), 1415 (02022), 1416,1418, 1419 
(02027), 14£2 (02035), 1427, 1430 (02045), 1431, 1493, 1498 
(02052)' 1499 (02058)' 1440 (02059)' 1441 (02062)' 1442 (02063)' 
1445 (02067), 1448 (02069), 1447 (02072), 1450 (02075), 1451, 
1454 (02082), 1459, 1460 (02092, 02093), 1487, 1470 (02103), 1472, 
1475 (02111), 1478, 1477 (02113), 1481, 1482 (02119, 02120), 
1489 (02123), 1484 (02126), 1489 (02134), 1490, 1492 (02141) 

Value of product.·-··-------------------------------- 1313 (2110), 
1334 (2148), 1403 (02006), 1409, 1436 (02053), 1450 (02075), 
1492 (02141) 

Aidi ~ orld-wide purchasing __________ -----.---__________________ 1461 
~h assisting or abetting misrepresentation or unfair act or practice: 

rough-
Appr Cooperating in false and misleading advertising. ___ ._____ 1345 (2169) 

0 Priating· 
iabels of ~ompetitor's product._________________________________ 1316 
Trade name, mark or label of competitor ____________________ 1330 (2142) 

Assu ~ade name of product of competitor ________________________ 1320, 1321 

A
ltl.!ng or using misleading trade or corporate name: 

a to-

Dealer being-
Growers' raw material association._. _____ •• ___ ---- __ .___ 1354 
Importer _______ • _________ • _____________________ 1419 (02028) 

Manufacturer ___ 1317 (2116), 1336 (2153), 1338 (2156), 1359 (2191) 
Research Foundation. _______ -------------------- 1373 (01961) 
Smelting concern.-------------------------------- 1337 (2155) 

Dealer owning or operating-
Laboratories ------. ____ ------------------------- _ _ __ _ 1341, 

1977 (01966, 01967), 1380 (01972), 1389, 1992 (01988), 1403 
(02007), 1498 (02054), 1438, 1455 (02085) 1459, 1467, 1474 

Identity ------------------------------------------------- 1354 Nature of-
Manufacture of product_ ____________ 1328 (2138), 1330 (2141) 

Product.--------------------------------------- 1381 (01973) 
Personnel, staff or associates ______________ 1328 (2138), 1330 (2141) 
Private business being-

College_______________________________________________ 1361 
"Standard" Institute ___________ •• ____ • ___ ---- ______ .___ 1429 

Qualities, properties or results of product _______________ 1450 (02077) 
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Claiming or using indorsements or testimonials falsely or misleadingly: 
As to or from- :Page 

American Medical Association __________________ 1457, 1491 (01034) 
"Automotive Test Laboratories of America" __ 14-22 (02035), J4-35, 1449 
Barbers _____ ~ ____ ~ __ • ____________________ ._________ 1421 (02032) 

Beauticians ----- ___ • _. __ • _ •• ___ • ______ • 1369 (01952), 14-21 (02032) 

British royal familY----------------------------------- 1313 (2109) 
By depictions •• ---------------------------------- 1313 (2109) 

Chemists_________________________________________________ 1578 
Dental profession ____ • ___________________ 1391 (01987), 14-39 (02058) 
Dermatologists ______________________________________ 1376 (01965) 
Druggists. ____________________________________ 1378, 14-21 (02032) 

Foreign governments_______________________________________ 1368 
Government or government officials ___________________ 1419 (02028), 

144-2 (02063), 14-90, 14-92 (02141~ 
Hospitals _________________ • ______ • ____________ •• ____ 1478 (02115 

Medical profession ________ 1371, 1378, 1397 (01996), 14-19 (02028), 
14-54- (02084), 14-56, 1465 co2o99), 14-10 (02104), 1412, ur; 

National Home Study CounciL. ___ ----- ___________ • __ 1370 (01955) 
Nurses _____ ••• ________________________________ 1371, 1397 (01:::£ 
Poultrymen __________________ -· _____ -------- _____________ - ) 
President __________ ----------. ______________________ 1419 (02028

9 Public Works Administration. __________ ---- _______________ • 14£
8 Scie~ce. lnstitute ••• _ -------------------------------------- ;;;8 

SpeCialists •• ________ --_----------------------------------- 0 Underwriters' Laboratories. _______________________________ • 13\ 

Users in generaL·----------------------------------- 1314 (211
2 i 

1340 (2160), 1380 (01971), 1401 (02004), 141' 
Disparaging or misrepresenting competitors or their products: 

Competitors-
As to-

Ethics or conduct-------------------------------------- 14;~ 
Federal Trade Commission Act violation ________________ - 13 

4
) 

Ownership _____ ------ _____ ----- __________ -------- 1337 <;~;4) 
Personnel or staff •• ------------------------------- 1337 C 1310 Solvency or future •• ___ • _____ •• _____ • ________________ --

Products-
As to- 7) 

C?st ________________________ • -· _______ • ____ ----- 1312 (2{~10 
H1story _ •• _ •• ___ --------------------- ~--------------- 2) 
Prices _______ ------------- ______________________ 1389 (01987) 
Qualities or properties _______________________ 1310, 1312 (21° )' 

1340 (2161), 1388 (01980), 1391 (01986), 1412, 1415 (0202 ~0 
1416, 1420 (02030), 1422 (02036), 1425 (02039), 1427, 14 
(02045), 1433, 1440 (02059), 1441 (02062), 1442 (02063), 147)4

7 

(02072), 144-9, 14-57, 1470 (02103), 1475 (02109) 1 1480 (0211 I 

1482 (02119, 02120), 1489 (02134) tO 
QualitY----------------------------------------------- 13 
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Maint · · annng resale prices: 
Through- Page 

Contracts and agreements with dealer customers __________ 1360, 1364 
Cutting off and taking measures to cut off supplies of price 

cutters __________ •• ____ • _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1360, 1364 

Inducing dealer customer cooperation in reporting price 
cutters·-------------~~----------------------------- 1360, 1364 

Pledging dealer customers not to sub-job or divert goods_______ 1360 
Refusing to sell to price cutters----------------·--------- 1360, 1364 

M· ·b Utilizing serial numbnrs to identify and cut off price cutters __ 1360, 1364 
18 rallding or mislabeling: 

As to-
Composition. ________________ • ________________ --- ___ 1309 (2103), 

1319 (2122), 1321, 1322 (2126), 1323 (2127), 1324 (2129, 2130), 
1327 (2136), 1335 (2150), 1342, 1343 (2165), 1344 (2167), 1349, 
1350, 1351, 1363 (2197), 1365, 1366 (2200, 2201) 

Dealer being-
Importer _______________________________________ 1415 (02019) 
Manufacturer. ______________________________ 1317 (2116), 1342 

Dealer owning or operating-
Laboratories_ •• _--------- _______________ ._____________ 1341 

Domestic product being imported ______________________ 1323 (2127), 

1332 (2145), 1366 (2202) 
By depiction _______________ ----- _________________ 1366 (2202) 

Government specifications conformance _________________ 1335 (2151) 

History of product---------------------·-----·------- 1343 (2164) 
Indorsements or approval-

Underwriters' laboratories ____ -----_____________________ 1310 
Nature of-

Manufacture of product __________________________ 1315 (2114), 

1325 (2132)' 1347 (2171)' 1357 (2187) 
By depictions _________ :. ___________ 13-17 (2171), 1357 (2187) 

Product _________________________________________ 1309 (2103), 

1319 (2122), 1321, 1322 (2126), 1324 (2129),. 1325 (2132), 1347 
(2171), 1349, 1352 (2177), 1357 (2188), 13:i8 (2190) 

Prices ___________________________________ 1313 (2110), 1319 (2120) 
Qualities ___________________________________________ 1315 (2114), 

1324 (2130), 1339 (2158), 1343 (2164), 1357 (2188) 
Scientifie or relevant facts _____________________________ 1343 (2164) 

Source or origin of product-
Maker ______________ 1316, 1320, 1321, 1327 (2135), 1330 (2142) 

By dPpictions ________________________________ 1330 (2142) 

Place __ 1312 (2108), 1323 (2127), 1332 (2145), 1351, 1366 (2202) 
By d\'pictions _____________________ 1312 (2108), 13G6 (2202) 

Tests _______________________________________________ 1358 (2190) 

Trade mark registration____________________________________ 1316 
Unique nature or status of product _____________________ 1343 (2164) 
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Misrepresenting business status, advantages or connections: 
As to-- l'ai8 

Agencies-------------------------------------------·------ 1574 
Board of consulting engineers--------------------------- 1309 (2104) 
Branch and foreign offices. ________ • _______________ •••• _____ 1368 
Buildings or plant. ___ ---- __ • __ • __ •••• _______ • ______ • __ • __ • 1361 

By depiction·----------------------------------------- 1361 
Buying powe~ ---- _______________________ • ________ • __ 1482 (02049) 

Connections, generally ________ ------------------------ 1480 (0823) 
Dealer being-

Factory distributor ____________________________ •• ____ •• 136~ 

Growers' raw mater'ial association_______________________ 135<~ 
Importer •••••••• ------------- 1415 (02019), 1419 (02028), 146

1
) 

Laboratory group to test, approve or certify _________ 1309 (2104 
Manufacturer _______ .___________________________ 1317 (2116), 

1319 (2121), 1325 (2131), 1334 (2149), 1336 (2153), 1338 (2156), 
1342, 1354,1355 (2183), 1359 (2191), 1873 (01960), 1997 (01997), 
1481, 1465 (02098) 

Research maintenance organization or "Foundation"------- 1309) 
(2104), 1973 (01961 

Smelting concern. _______ ---- _______ ._____________ 1337 (2155) 

Dealer owning or operating- ) 
Foreign mills.___________________________________ 1359 (2191 

Laboratories------------------------------------------ 134~ 
1347 (2172), 1377 (01966, 01967), 1380 (01972), 1389, 159 
(01983), 1392 (01988), 1409 (02007), 1496 (02054), 1498, 1450 

(02076), 1455 (02085), 1459, 1467, 147£, 1474 84 
Medical clinic ___ ----_ ••••• ___ • _______ ---- ___ .---- ___ .- 15 

1
) 

Direct dealing savings.-------------------------------- 1325 (213 1 Factory representative. __________ • _____ • ___ ._ ••• _. _______ -- 146 
8 

Foreign branches------------------------------------------ 145 
History ______ 1309 (2104), 1337 (2154), 1354,1398,1410 (02015),141; 0 

1436 (02052), 1471 (02105),1454 
IdentitY-------------------------------------------------- 13 3) 
Individual being corporation ________ 1389 (01982), 1459, 1480 (082

8
) 

Manufacturer being manufacturer of all products dealt in. 1445 (0206 
7
) 

Marketing arrangements for customers of seller _________ 1397 (0199
61 Operations ______ ----. ___ .---- __ --- ____________ •• _______ --- 13
4
) 

Personnel, staff or associates.------------------------- 1309 (210 £B 
1329 (2140), 1330 (2141), 1410 (02015), 1411, 14 

Private business being-
136

1 
~ollege ___ ;,-.-. ~------ --------------------------------

14
£9 

Standard Institute _____ ------------------------------ B5 
Qualifications. ____________ ••••• _________ •• _____ • ______ .--- 14 

7
) 

S~ller being employer ____________________ 1322 (2125), 1397 (01::t1 
Size______________________________________________________ 3) 
Success or standing _______ ._. ________ -------____ 1361, 1480 (OS~) 
Unique nature or status of product _____________________ 1340 (216 

90 
1361, 1979, 1424, 1436 (02052), 14 9 

Unique qualifications, status or situation ••••• 1337 (2154), 1399 (OI 99
6
i 

World wide purchasing·---------------------,-------------- 14 
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Misrepre t' . sen mg pnces: 
STIPULATIONS 

As to- l'age 
Being low and bargains ___________________________ - __ 1482 (02049) 
Competitive disadvantage ____________________________ 1889 (01982) 
Coverage or additional charges not included, ·or additional equip-

ment required ______________ 1361, 1486 (02053), 1449, 1477 {02113) 

Dealer's being factorY-------------------------- 1362, 1378 (01960) 
Exaggerated fictitious being regular or usuaL ____________ 1313 (2110), 

1319 (2120), 1321, 1323 (2128), 1326 (2133), 1334 (2148), 1358 
(2189), 1409, 1486 (02053) 

Price offer-
By depictions ______________________ ---- __ ------__ 1334 (2149) 

Prices and opportunities to seller customers------------------- 1404 
Prices being special or hall __________ ---- ____ - __________ ---__ 1871 
Regular being special reduced _____________ 1323 (2128), 1415 (02020), 

1489, 1445 {02067), 1450 {02077), 1468, 1471 (02105), 1471 
Savings carried ____________________________ ----_-- ___ -1487 (02132) 
Seller's being lowest ________________________ --______________ 1490 

Mis Trade-in allowances ______ ----- ____________________ ---1492 (02141) 
representing product or service: 
As to-

Composition ______________________________ -- ___ -_-________ 1365 
Old, worn or used being new or recent_ __________________ 1331, 1336 

01Je. (2152, 2153), 1337 (2155), 1345 (2168), 1353 (2179), 1367 
Pr~tng deceptive inducements to purchase. See also, Misrepresenting 

;~s, and, in general, Unfair methods of competition, etc.: 
rough-

Representing or offering, falsely or misleadingly-
Dealer's as factory prices ___________________ 1362, 1879 (01960) 
Free--

Products __ --------- ____ ---- ____ -_- _____ -__ 1970 (01955), 
1989 (01981), 1890 (01983), 1409, 1488 (02053), 146! 

Price of which included in charges or services 
otherwise demanded __ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1313 (2110), 

1318, 1321, 1334 (2148), 1871, 1378 (01959), 188!, 
1885, 1888 (01979), 1898 (01991), 1897 (01997), 1400 
(02002), 1409 (02006), 1418, 1421 (02033), 1~1 
(02049), 1488 (02053), 1488, 14~ (02066), 1446 
(02070). 1447 (02072)' 1461, 1465 (02098). 1467, 
1487 (02132), 1488, 1489 (02135), 1490, 1491 (02139), 
1492 (02141). 

Trial offer---_------- _____________ - ____ -1435, 1450 (02077) 
Guarantees, adjustments, refunds or reimbursements __ 1359 (2192), 

1870 (01955),1871,1879 (01961),1876 (01964),1882, 1888,1897 
(01997), 1400 (02001), 1401 (02004), 1402, 1404, 1407, 1414 
(02018), 1421 (02032), 1428 (02037), 1427, 1490 (02045), 1~2 
(02049), 1489, 1495, 1440 (02059), 1446 (02070), 1447 (02072), 
1449, 1450 (02077), 1459 (02080), 1462, 1465 (02098), 1471 
(02105), 1472, 1478 (02115), 1479, 1486, 1487 (02132) 

Price offer-
By depictions-------------------------------- 1334 (2149) 
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Offering deceptive iuducements to purchas~Continued. 
Through-Continued. 

Representing or offering falsely or misleadingly-Continued. 
Prices-

Regular as special reduced, cut, confidential, etc. 

page 

1323 (2128), 
1371, 1.t,.7S 

Special or half _________ •• ________ • _______________ •• 1371 

"Scholarship" offers-
On pretext-

Special or limited selection______________________ 1361 
Special, limited or introductory offers ______________ 1323 (2128), 

1371, 1373 (01959), 1376 (01964), 1397 (01997), 1415 (02020), 
1416, 1433, 1438 (02053), 1445 (02067), 1450 (02077), J46S, 
1463,1471 (02105),1480 (0823),1489 (02135). 

Terms and conditions, in generaL ____________ 1361, 1393 (01991), 
1409, 1424, 1438 (02053), 11,.67 

Free materials _________ • __________ .________________ 11,.04 

"Free" product----------------------------- 1487 (02132) 
Instalment charges or plans ___________________ 11,.77 (02113) 
Material and equipment supplied____________________ 11,.88 
"No ri!!k" ~ _________________________________ • ___ • _ 1490 

· Trade-in values, valuations, "bonuses," or allow-
ances. ____________ -~- ___ • __ ------------ __ 1492 (02141) 

Undertakings, in generaL1334 (2149), 1361, 1428, 1429, 1480 (0823) 
Securing agents or representatives falsely or misleadingly: 

Through misrepresenting-
Earnings or profits. _______ • _______ • _____ • ________________ • __ 1334 

(2149), 1341, 1385,1400 (0551), 1403 (02006), 1416,1422 (02035), 
1424,1427, 1435, 1448 (02070), 1447 (02072), 1461,1465 (02098), 
1467, 1487 (02132), 1488 

Free goods __________________________________________ 1432 (02049) 
Opportunities in product or service. __________________ . 1403 (02006), 

1432 (02049), 1438 (02053), 1447 (02072), 1467, 1481, 1487 

(02132), 1488, 1490 
Salary payment------------------------------------------- 1467 
Sample distribution payment._______________________________ 1467 
Terms and conditions ______________ ------__________________ 1467 

Fre~ 

Articles for selves---------------------------- 1432 (02049) 
Product. ___________ 1393 (01991), 1448 (02070), 1487 (021321 
Sales outfit_______________________________________ 140 

Guaranteed profits, sales, commissions or income________ 1416• 
1438 (02053)' 1446 (02070) 

Material and equipment supplied________________________ 148~ 
Money advances or risk ____________________ 1393 (01991), 149

0 
"No risk"------------------·------------------------- 149) 
Nothing to buy __________________________ .______ 1432 (02049 

4 Nothing to selL. ________ ._. __________________ . _______ - 142 
4 Risk ______________ ------· ______________ •• ____ • ___ 11,.09, 142 
9 Seller prices ••.. _______________________________ ._______ 140 

' 
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S' STIPULATIONS 
nnulating: Page 

Labels of competitor's product__________________________________ 1316 
Trade name, mark or label of competitor __________ 1330 (2142), 1358 (2189) 

tJ f ~rade name of competitor's product_____________________________ 1316 
n air methods of competition condemned in this volume. See-

Advertising falsely or misleadingly. 
Aiding, assisting or abetting misrepresentation or unfair act or 

. Practice. 
Appropriating. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 

~is~araging or misrepresenting competitors or their products. 
I~mtaining resale prices. 

Misbranding or mislabeling. 
~i~srcpresenting business status, advantages or connections. 

IIsrepresenting prices. 

~Iisr~presenting product, or service 
S ffer1?g deceptive inducements to purchase. 
s:curmg agents or representatives falsely or misleadingly. 
1U:Ulating. 
gs~ng lottery scheme in merchandising. · 

tisi Bing misleading trade name, mark or brand. 
ng lottery scheme in merchandising______________________________ 1318, 

tisin . 1326 (2133), 1338 (2157), 1~39 (2159), 1358 (2189), 1403 (02006) 
~ hHsleading trade name, mark or brand: 

to-
Composition of product_ _____________________________________ 1319 

(2122), 1322 (2126), 1349, 1350, 1352 (2176), 1353 (2180), 1363 
(2197), 1371, 1385, 1432 (02049), 1475 (02111), 1479 

Domestic product being imported ___ ----- ___ 1366 (2202), 1421 (02033) 
IiistorY-------------------------------------------------- 1383 
Nature of-

Manufacture or preparation of product_ _______ 1352 (2176), 1383 

Product---------------------------------------------- 1319 
(2122), 1322 (2126), 1332 (2144), 1349, 1352 (2177), 1353 
(2180), 1381 (01973, 01974), 1383, 1416, 1429. 

Professional sponsorship of product_ _____________________ ---- 1383 

Qualities, properties, or results of product____________________ 1328 
(2138), 1385, 1392 (01989), 1393 (01991), 1395, 1416, 1417 
(02024), 1425, (02040), 1431, 14-32 (02049), 1439 (02057), 14-4-3 
(02066), 14-4-5 (02068), 14-50 (02077), 14-55 (02085), 14-62, 14-63, 
14-66, 14-67, 14-79, 14-86 

Source or origin of product-
l\Jaker -------- _________ ----- ________________ 1316, 1320, 1321, 

1327 (2135), 1330 (2142), 1358 (2189), 1367, 14-50 (02075) 
Old as new or recent_______________________________ 1367 

Place ___ 1312 (2108), 1313 (2109), 1366 (2202), 14-21 (02033), 14-62 
By depictions _____________ ----- ______________ 1313 (2109) 

Success, use, or standing of product_ ___________________ 14-50 (02075) 

0 
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