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OR APPLICATIONS TO ENFORCE, ORDERS OF THE COM-
MISSION HAVE BEEN FILED IN THE UNITED STATES
CIRCUIT COURTS OF APPEALS FROM JUNE 25, 1935, TO

JANUARY 13, 1936, INCLUSIVE

Name
ROBERT HOFELLER, trading as BOB HOFELLER CANDY CO.
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on July 1, 1935, Commission’s order affirmed
March 25, 1936. 82 F. (2d) 647.
AVIATION INSTITUTE OF U. S. A, INC_ ... ...
Application to enforce filed in Court of Appeals of the District
of Columbia on August 1, 1935. Dismissed, October 9, 1935,
respondent having agreed to comply with order.
NATHAN HOFFMAN, doing business as HOFFMAN ENGINEER-

Application to enforce filed in Court of Appeals for the Second
Circuit on October 17, 1935. Commission’s order affirmed
November 7, 1935.

WARD J. MILLER, trading as AMBER-ITA. ... _...___.__

Application to enforce filed in Court of Appeals for the Sixth
Cireuit on October 21, 1935. Commission’s order afirmed De-
cember 3, 1935.

BENJAMIN D. RITHOLZ .o oot cececeem

Application to enforce filed in Court of Appeals for the Seventh
Circuit on December 16, 1935. Commission’s order affirmed June
2, 1936.

BUTTERICK PUBLISHING CO. ET AL_.__....._oo__....._..

Petitions for review filed in Circuit Court of Appeals for the
Second Circuit on October 25, 1935, October 31, 1935, and De-
cember 7, 1935. Commission’s order affirmed August 13, 1936.
85 F. (2d) 522.

L. & C. MAYERS CO., INC. e cicccaeaeas

Petition for review filed in Circuit Court of Appeals for the
Second Circuit on December 21, 1935.
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{Abbreviations: 8. C.=U. 8. S8upremo Court; O. C. A.=Clircult Court of Appeals; 8. C. of D. C.=S8upreme
Court of the District of Columblia; C. A, of D. C.=Court of Appeals of the District of Columbia; D. 0.=
Distriet Court. Hyphenated numbers refer to volume and page of the F, T. C. Reports, the number
preceding the hyphen denoting the volume, the numbers following referring to the pago.]

Advance Paint Co o oume e cime e cececeane (C. C. A), “Memoranda”
20-739.
Algoma Lumber Co., et &l .o oL (C. C. A) 16-657, 17-669;

56 F. (2d) 774; 64 F. (2d) 618; 201 U, S.67;  (S. C.) 18-669.
(54 S. Ct. 315).

Aluminum Co. of Ameriea. oo coo oo meecaans (C. C. A)) 5-529, 7-618.
284 Fed. 401; 299 Fed. 361.
Amber-Ita (Ward J. Miller) acccccccmcccccacnn. (C. C. A) 21-1223,
American Snuff Co- o oo oL (C. C. A.) 13-607.
38 F. (2d) 547.
American Tobaceo Coo e m v cemceaeeaee Y C)) 5-558; (8. C.) 7-599,

283 Fed. 999; 264 U. 8. 298; (44 8. Ct. 336); (C. C. A) 9-653; (S, C)
9 F. (2d) 570; 274 U. 8. 543 (47 S. Ct. 11-668.

663.)

Arkansas Wholesale Grocers Ass'n__.____._._.__. (C. C. A)) 11-646.

18 F. (2d) 866.
Armand Co., Inc., et al. oo oo meeeaeas (C. C. A) 21-1202.

78 F. (2d) 707.
Armour & Co. - - i e eeeeae (C. C. A), “Memoranda”

20-745.

Arnold Stone Co v ecmce e cicceccccemeeaan (C. C. A)) 15-606.

49 F. (2d) 1017.
Arrow-Hart & Hegeman Electric Cou oo .. (C. C. A) 17-658, 683; (S. C.),

63 F. (2d) 108; 65 F. (2d) 336; 291 U. S. 18-691.
587; (54 8. Ct. 532).

Artloom Corpo. oo e e ccecaa (C. C. A)) 18-680.

69 F. (2d) 36.
Artloom Corp. v. National Better Business Bu- (D. C.), footnote, 15-597.

reau, et al.

48 F. (2d) 897.
Aviation Institute of U, 8. A,, InCecceooonn. ... (C. A. of D. C.) 21-1219.
Ayer, Harriet Hubbard, Ine.® oo ooeanna-n -- (C. C. A)) 10-754.

15 F. (2d) 274.

1 Interlinear citations are to the reports of the National Reporter 8ystem and to the officlal United States
Bupreme Court Reports in those cases in which the proceeding, or proceedings, as the case may be, have
been there reported. Such cases do not include the declsions of the Supreme Court of the District of Colum-
bla, nor, {n all cases, some of the other proceedings set forth in the above table, and described or reported o
the Commission’s Declsions and the Commission publication entitled *“Statutes and Decislons—1914-
1820,” which also includes cases hers Involved up to 1930,

8ald publication (bereinafter referred to as “8. & D.”) also {ncludes Clayton Act cases bearing on those
soctions of said Act administered by the Commission during the aforesaid perlod. For enumeration of such
cases subsequent to such perlod, see footnote in Volume 20 (covering period from December 3, 1934, to June
24, 1935), at page 763.

1 Tnterlocutory order. See also 8, & D. 721.

¥ For Interlocutory order see ‘“Memoranda’ 20-744 or 8. & D. 720.
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Balme, Paul. oo Lo.__ (C. C. A) 11-117.
23 F. (24d) 615. .
Baltimore Grain Co., et al ... .. . _.___ (D. C.) 5-578; (8. C.) 8-632.
284 Fed. 886; 267 U. S. 586 (45 S. Ct. 461).
Baltimore Paint & Color Works, Ine__._._._.__ (C. C. A)) 14-675. ¢
41 F (2d) 474. o
Basic Products Coe oo oo (D. C.) 8-542,
260 Fed. 472.
Battle Creek Appliance Co., Ltdo oo . _.__ (C. C. AY 21-1220.
Bayuk Cigars, In¢— oo (C. C. A.) 14-679 (footnote),
708.
Beech-Nut Packing Co.4_____.______.._____ (C. C. A.) 2-556; (S. C.) 4-583.
264 Fed. 885; 257 U. S. 441 (42 8. Ct. 150).
Bene & Sons, Inc.,, John .. . . _ . ______ (C. C. A) 7-612.
299 Fed. 468.
Berkey & Gay Furniture Co., et al_____________ (C. C. A)) 14-679.
42 P. (2d) 427.
Bethlehem Steel COoooenen oo (D.C.) (8. C. of D. C.), foot~
: note, 3-543.
Bradley, James J . oo oo (C. C. A.) 12-730.
31 F. (2d) 569.
Breakstone, Samuel % __________. (C. C. A), *“Memoranda,”
20-745. :
Brown Fence & Wire Co_ oo . _______ (C. C. A.) 17-680.
64 F. (2d) 934.
‘Butterick Co., ebalb o (8. C. of D. C.) footnote, 3-544,
4 F. (2d) 910. (C. C. A.) 8-602.
Canfield Oil CO-mvomm e (C. C. A.) 4-542.
274 Fed. 571.
Cannon v. U, S L (C. C. A.) footnote, 11-677
19 F. (2d) 823.
Carey Mfg. Co., Philip,etal ... _____ (C. C. A) 12-726.
29 F. (2d) 49. :
Cassoff, L. F oo oL (C. C. A) 13-612,

38 F. (2d) 790.
Chamber of Commerce of Minneapolis, et al.’._. (C. C. A)) 4-604, 10-687.

280 Fed. 45; 13 F. (2d) 673.

Chase & Sanborn (Moir, John, et al.} 8._______. (C. C. A)) 10-674.
12 F. (2d) 22.
Chicago, Portrait Cooemmemommeeee oo (C. C. A)) 8-597.
4 F, (2d) 759.
Civil Service Training Bureau,Inc. ... ..______ (C.C. A) 21-1197.
79 F. (2d) 113.
Claire Furnace Co., et 8l oo oo —o_..___. (8. C. of D. C.) footnotes, 3—

285 Fed. 936;274 U. 8. 160 (47 8. Ct. 553). 543, 4-539; (C. A. of D. C.)
' 5-584; (8. C.) 11-655.
Consolidated Book Publishers, In¢..cecoooooc.C (C. C. A)) 15-637.
53 F. (2d) 942.

§ For order of Clrcuit Court of Appeals on mandate, see “Memorandn,” 20-741 or 8, & D. 189.

s Interlocutory order. See 8. & D. 722.

¢ For interlocutory order, ses *“Memoranda’, 20-743 or 8. & D. 718,

7 For interlocutory order, see “Memoranda’’, 20-744 or 8. & D. 719,

¢ For interlocutory order, see **Menioranda”, 20-744 or 8. & D. 718,

¢ For final decree of Supreme Court of the District of Columbia, see *Memoranda,*” 3-542 et seq,or 8, &

D. 190.
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Cox, 8. Eu J e eceeeeccaccccemmecana (C. C. A), **Memoranda,”
20-739.
Crancer, L. A, et al . oo .. (C. C. A)), footnote, 20-722.
Cream of Wheat Co.,10__ . ______ . ____._..___. (C. C. A) 10-724,
14 F. (2d) 40.
Cubberley, U. 8. ex. relocecaecccacocceeeecaaae (S. C. of D. C.) f{footnote,
18-663.
Curtis Publishing Co_eveo o oie e caeeaeeee (C.C. A)) 3-579; (8. C.) 5-599.
270 Fed. 881; 260 U. S. 568.
Dodson, J. G e e eencmmmaa (C. C. A.y 20-737.
Dollar Co., The Robert. ..o .. (C. C. A), footnote, 16-684;
- ‘“Memoranda,” 20-739.
Douglas Fir Exploitation & Export Co...__.... (8. C. of D. C.), footnote,
3-539, ‘‘Memoranda,” 20-
741.
Eastman Kodak Co.,etal. . _.o....___._.___.. (C. C. A) 9-642; (8. C)
7 F. (2d) 994; 274 U. S. 619 (47 S. Ct. 688). 11-669.
Edwin Cigar Co., Inc. o .o aoo. - (C. C. A)) 20-740.

Electric Bond & Share Co. (Smith, A. E,, et al.) .. (D. C.) 13-563, 17-637.
34 F. (2d) 323; 1 F. Supp. 247.

Fairyfoot Products Co. ..o oaool. (C. C. A) 21-1224.
80 F. (2d) 684.
Fluegelman & Co., Inc., No oo e oo cecmaeeas --- (C. C. AJ 13-602.
37 F. (2d) 59.
Flynn & Emrich Co_ .o ovoooiea o (C.-C. A) 15-625.
52 F., (2d) 836.
Fox Film Corp- oo cce oo (C. C. Ay 7-589.
296 Fed. 353.
Fruit Growers’ Express, Inc. oo ooeeaao-. (C. C. A) 3-628; footnote,
274 Fed. 205; 261 U. S. 629 (42 8. Ct. 518). 6~559.
QGarment Mfrs. Assn., Inc., et al_..__ . . ..._._ (S. C. of D. C.); footnote, 18-
663.
Good-Grape Co. o v oo e eeaceaae (C. C. A)) 14-695.
45 F, (2d) 70. '
Grand Rapids Varnish Co.\ . o . ._... (C. C. A)) 13-580.
41 F. (2d) 996.
Gratz, et al_._.2_____ e eceemne (C. C. A) 1-571, 2-545; (8. C.)
258 Fed. 314; 253 U. 8. 421 (40 8. Ct. 572). 2-564,
Guarantee Veterinary Co., et al. .. _______.___ (C. C. A)) 5-567.
285 Fed. 853.

Gulf Refining Co. et al. (Sinclair Refining Co. (C. C. A.) 4+552; (8. C.) 6-587.
et al.). : : ’
276 Fed. 686; 261 U. S, 463 (43 S. Ct. 450). ’
Hall, James'B., Jro ..o eemnea (C. C. A) 20-740.

67 F. (2d) 993.
‘Hammond Lumber Co - v oo oo eeceeeea (C. C. A)); footnote, 16-684;
‘“Memoranda,” 20-739,
Hammond, Snyder & €0 v occceccmcceccaaenn (D. C.) 5-578; (S. C.) 8-632.
284 Fed. 886; 267 U. 8. 536 (45 8. Ct. 461).
Harriet Hubbard Ayer, In€. v cccccccaamcaaaan (C. C. A)) 10-754,

15 F. (2d) 274.

10 For interlocutory order, ses “Memoranda,” 20-744, or 8. & D 120, .
1t For interlocutory order, see * Memoranda,” 20-746 or 8. & D. 724,
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Heuser, Herman. ..o ooooooooL. (C. C. A) 8-628.
4 F, (2d) 632.
Hills Bros. o vomcmomo oo s (C. C. A) 10-653.
9 F. (2d) 481,
Hires Turner Glass Coo o oaeooooo L. _. (C. C. A) 21-1207.
81 F. (2d) 362,
Hoboken White Lead & Color Works, Inc_..... (C. C. A)) 14-711, 18-663.
67 F. (2d) 551.
Hoffman Engineering Co.omeeea oo ... (C. C. A) 21-1221,
Hughes, Inec., E. Griffiths._—...._.._.._..__. (C. A, of D. C.) 17-660,
63 F. (2d) 362. 20-734.
Hurst & Son, Tv CaneoemameeeL (D. C.) 3-565.
268 Fed. 874,
Indiana Quartered Oak Cooeo__ oo ..o ... _. (C. C. A.) 12-721, 16-683.
26 F. (2d) 340; 58 F. (2d) 182.
Inecto, In€.cvecccvacae-- eemsmecceccecacaas (C. C. A.) 18-705, 20-722.
70 F. (2d) 370. ,
International Shoe CoM e eccaaacaaa. (C. C. A) 12-732 (8. C)
29 F, (2d) 518; 280 U. S. 201 (50 §. Ct. 89).  13-593. ‘
Ironized Yeast Coorammcoa e L. (C. C. A)) 20-737.
Jobnson Candy Co., Walter Ho o _.___________ (C. C. A) 21-1195,
78 F. (2d) 717.
Jones Co., In¢., He € gL (D. C.) 5-578; (8. C.) 8-632.
284 Fed. 886; 267 U. 8. 586 (45 S. Ct. 461). .
Juvenile Shoe COommne-- geemmee e (C. C. A)) 6-594, )
- 289 Fed. 57.
Kay, Abbott E-o---- hesemcrccmcaeeeaaoa. (C. C. A)) 13-575.
35 F. (2d) 160. l
Keppel & Bro, Ine,, R. Foo oL . ___ (C. C. A) 17-651; (8. C.)
63 F. (2d) 81; 291 U. S, 304; (54 8. Ct. 423). 18-684.
Kinney-Rome COuammnoccaaonea oo (C. C. A.) 4-546.
275 Fed. 665.
Kirk & Co., Jas. S, ebal® oo L. (C. C. A) 16-671.
59 F. (2d) 179.
Kirschmann Hardwood COweeemeemeoa oL (C. C. A)); footnote, 16-684;
“Memoranda,” 20-739.
Klesner, Alfred (Shade Shop, et¢.)meeenou ... (C. A. of D. C.) 9-650, (S. C.)

6 F. (2d) 701; 274 U. S. 145 (47 8. Ct. 557);  11-661, (C. A. of D. C.)
25 F. (2d) 524; 280 U. 8.19 (50 8. Ct. 1), 12-717, (S. C.) 13-581.

Kobi, & Co., J. Wl (o ieeneeaoos (C. C. A) 11-713.
23 F. (2d) 41. .
Leavitt, Louis ¥ . oo oemccacmna e (C. C. A)) 11-635, 21~-1228.
16 F. (2d) 1019. oo
Lee Co., George Hooos o oummenmmmcacaenno (C.7 C. A.), “Memoranda,” 20~
22.
Lee, U. S. v. (Sherwin et al. v. U.8.)_..._.__. (D. C.) (C. C. A); footnote,

200 Fed. 517; 297 Fed. 704 (affirmed 268 6-559.
U. 8. 369; 456 8. Ct. 517).
Lesinsky Co., Hoo oo cmmceaaaaa (C. C. A) 4-505.
277 Fed, 657.

19 For interlocutory order, see ‘‘Memoranda,’” 20-745 or B, & D, 722.
1 For interlocutory order, see ‘Memoranda,” 20-745 or 8. & D, 723. -
u For Interlocutory order, ses **Memoranda,’ 20~745 or B. & D. 721,
1 For Interlocutory order, see ‘‘Memoranda,” 20-744 or 8. & D. 721.
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Lighthouse Rug Co_ oo oo e (C. C. A)) 13-587.
35 F. (2d) 163.

Loose-Wiles Biseuit Coao oo oooeaoae o oon (C. C. A)) 7-603.
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283 Fed. 999; 264 U. S. 298 (44 S. Ct. 336).
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77 F. (2d) 246, 79 F. (2d) 127.
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et al.).
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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS AND ORDERS, JUNE 25, 1935, TO JANUARY 13, 1936

I~ tHE MATTER OF

GREAT NORTHERN FUR DYEING & DRESSING
COMPANY, INC., ET AL.

COMPLAINT AND ORDER IN REGARD TO TIIE ALLEGED VIOLATION OF -SEC, 5
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2035, Complaint, May 18, 1932—Order, June 25, 19351

Complaint charged respondent, Great Northern Co., dressers and dyers of rabbit
gking for, and at the Instance and request of, and in accordance with agree-
ments with, the owners thereof, by processes which caused said skins to
rescmble appearance of dyed sealskin, respondents DBrickner & Bernfeld,
importers and sellers of Australian and New Zealand rabbit skins, and
respondents Kutik Brothers, manufacturers of fur garments, with mis-
branding or mislabeling and advertising falsely or misleadingly, in that,
with knowledge of the use to be made thereof in sales in interstate com-
merce, they respectively dress, dye, and sell rabbit skins and garments made
thereof under said first-named respondent’s long advertised and featured
brands and marks, “Bonded Northern Seal”, “Northern Seal”, or “Golden
Seal”, with words “Dyed Cony” or “Seal-Dyed Cony” in small and incon-
spicuous (and sometimes {llegible or unnoticeable) letters, so placed that
former may be displayed without latter in opening the garment’s lining and
displaying said brands on the back of the skin or pelt, and in that they
supply, transmit, and use garment labels furnished by said first-named
respondent, bearing said trade marks and designations in large and con-
splcuous letters, and the other words in small and inconspicuous letters, and
advertise and describe sald furs and garments to be made therefrom as
“Sealines”, and encourage customers so to advertise and to feature or
display such trade brands and names, and aid in the expense thereof;

‘With capacity and tendency.to mislead and decelve the purchasing public into
the bellef that said furs and the garments made thereof, thus dyed, stamped,
branded, labelled, and described, are made of the genuine, superior, and
more costly sealskin, and into purchasing the same in such bellef, and with
effect of furnishing dealers therein and manufacturers with the means of
thus misleading and deceiving purchasers, and alding and abetting such

1The order i{s published as modified as of that date. Original order, not printed, was
made a8 of May 16, 1985.
1
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deception, and of diverting trade to them from competitors dressing, dyeing,
and dealing in sealskins or rabbit skins, or garments thereof, truthfully
described, and with capacity and tendency so to do; all to the prejudice
of the public and competitors:

Ordered, respondents consenting, that respondents first named, and their agents,
officers, ete., in connection with the dyeing or dressing, sale, offer or ad-
vertisement of dyed muskrat fur or dyed cony (rabbit) fur, in interstate
commerce, cease and desist from describing furs other than by the use
of the correct name of the fur as the last word in the designation thereof,
and from use of the word “seal” as designation thereof, subject to per-
mitted use thereof in an adjectlve sense, together with such words as
“dyed” or “blended”, as In said order in detall set forth; and, it appearing
that respondents Kutik Bros. have discontinued sald business, that
proceeding as to them be closed.

Mr. James M. Brinson for the Commission.

Burnstine, Qeist & Netter, of New York City, for respondents.

COMPLAINT

Acting in the public interest, pursuant to the provisions of an Aect
of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes”, the Federal Trade Commission charges that Great
Northern Fur Dyeing & Dressing Company, Inc., Brickner & Bern-
feld, Inc., and Henry Kutik, Isador Kutik, Morris Kutik, and George
Kutik, trading under the firm name and style of Kutik Brothers,
hereinafter called respondents, have been and are using unfair meth-
ods of competition in commerce in violation of the provisions of
Section 5 of said Act, and states its charges in that respect as follows:

Paracrarn 1. Respondent Great Northern Fur Dyeing & Dressing
Company, Inc., is now, and since March 1928, has been, a corporation
organized, existing and doing busn}ess under and by virtue of the laws
of the State of New York with its principal place of business at
Pierini Park, Springfield Gardens, Long Island, in the State of New
York. It has been, since its organization, and now is, engaged in the
business of dressing and dyeing rabbit skins for their owners, includ-
ing respondent Brickner & Bernfeld, Inc., by special processes which
cause them to resemble dyed sealskins. It has rendered and renders
such service at the instance and request of respondent Brickner &
Bernfeld, Inc., and other owners of rabbit skins in accordance with,
or in pursuanace of, agreements with them, with the knowledge,
expectation, purpose, and intent that the rabbit skins, or a substan-
tial proportion thereof, dressed and dyed by it for respondent
Brickner & Bernfeld, Inc., and other owners will be offered for sale
and sold in interstate commerce by them to dealers in furs, or to
manufacturers of fur garments, engaged in interstate commerce, or
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will be used by the owners of the skins themselves for the manu-
facture of fur garments sold in such commerce.

Respondent Great Northern Fur Dyeing & Dressing Company,
Inc., in the course and conduct of such business has been, since its
organization in 1928, and now is, engaged in competition with in-
dividuals, partnerships, and corporations engaged in dressing or
dyeing rabbit skins, or the skins of other fur-bearing animals for
individuals, partnerships, and corporations selling rabbit skins or
the skins of other fur-bearing animals, including seals, or garments
manufactured therefrom, in interstate commerce.

Respondent Brickner & Bernfeld, Inc., has been since 1926, and
now is, a corporation organized, existing, and doing business under
and by virtue of the laws of the State of New York, with its prin-
cipal place of business in the city and State of New York. It has
been since its organization and now is, engaged in the importation
into the United States of Australian and New Zealand rablit skins
which it has caused and now causes to be dressed and dyed by
respondent Great Northern Fur Dyeing & Dressing Company, Inc.,
to resemble dyed sealskins, and in their sale thereupon or thereafter,
in commerce among and between the various States of the United
States, to dealers in skins or furs, or manufacturers of fur garments.

Respondent Brickner & Bernfeld, Inc., in the course and conduct
of such business has been, and now is, in competition with indi-
viduals, partnerships, and corporations engaged in the sale of skins
of fur-bearing animals in interstate commerce.

Respondents Henry Kutik, Isador Kutik, Morris Kutik, and
George Kutik have been for several years last past and now are,
engaged in the business, under the firm name and style of Kutik
Brothers, of manufacturing fur garments, and their sale in and
among the various States of the United States. Their office and
principal place of business is in the city and State of New York.
It has been and is the practice of said respondents Henry Kutik,
Isador Kutik, Morris Kutik, and George Kutik, as Kutik Brothers,
in the course of their said business, to cause their products, when
sold to be transported from their said place of business in the city
and State of New York to purchasers of their products, in the
various other States of the United States than the State of New
York, and in such commerce among and between the various States
of the United States, respondents Kutik Brothers have been, and are,
in competition with individuals, partnerships, and corporations of-
fering for sale or selling fur garments in interstate commerce.

Par. 2. A. Pierini in 1926 established at Pierini Park, Long Island,
in the State of New York, a business of dressing and dyeing rabbit
skins by a process which causes them to resemble dyed sealskins.



4 FEDERAL TRADE COMMISSION DECISIONS

Complaint 21F. T, C.

He adopted and used in such business the trade name Great Northern
Fur Dyeing & Dressing Company. The business consisted in the im-
portation of Australian and New Zealand rabbit skins, and in dyeing
and dressing them, and thereafter in selling them in commerce among
and between the various States of the United States, and also in
dressing and dyeing rabbit skins for the owners thereof, in accord-
ance with special contracts for such services. Sometime in 1925, A.
Pierini caused a company to be incorporated under the laws of the
State of New York under the name of Great Northern Fur Dyeing &
Dressing Corporation to take over the business of the unincorporated
concern which he had conducted theretofore under the name of Great
Northern Fur Dyeing & Dressing Company. He continued to adver-
tise his business under and by the name Great Northern Fur Dyeing
& Dressing Company, and furs dyed by him under such name were
widely advertised in trade journals and by means of large and strik-
ing display cards, which were distributed under the name of Great
Northern Fur Dyeing & Dressing Company among purchasers and
prospective purchasers of furs and fur garments in the various
States of the United States. There was also published and circu-
lated or distributed, among purchasers and prospective purchasers
in the various States of the United States, a house organ called the
Northern Seal Bulletin, in which impressive displays were made of
fur garments described as “Northern Seal.”

Trade journals, circulated throughout the fur trade including fur
merchants or dealers in the various States of the United States,
carried large and extensive advertisements of the Great Northern
Fur Dyeing & Dressing Company, wherein were shown pictorial
representations or illustrations of women arrayed in fur coats de-
scribed and designated “Northern Seal.” Large placards or display
cards were caused by A. Pierini, under his name Great Northern Fur
Dyeing & Dressing Company, to be conspicuously exhibited in places
of business of dealers engaged in selling fur garments in other States
of the United States than the State of New York, as well as in the
State of New York, containing pictorial illustrations of women
wearing fur garments described as “Northern Seal.” It was the
practice of A. Pierini and of the Great Northern Fur Dyeing &
Dressing Company or Corporation to stamp, or caused to be stamped
on the back of rabbit skins dressed or dyed by it, the brand name
“Northern Seal”, and in addition to featuring such trade name in all
his advertisements, to describe and designate as “Sealines”, garments
made from rabbit skins dyed by him.

. In 1927, A. Pierini, under the name Great Northern Fur Dyeing
& Dressing Company, or his incorporated concern the Great North-
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ern Fur Dyeing & Dressing Corporation, discontinued the practice
of buying, dyeing, and selling rabbit skins on his or its own account,
but continued in the business of dressing and dyeing rabbit skins
for the owners thereof or manufacturers of fur garments.

As Great Northern Fur Dyeing & Dressing Company or Great
Northern Fur Dyeing & Dressing Corporation which he controlled,
he dyed or caused to be dyed rabbit skins to resemble sealskins to the
extent of 7,000,000 in each of the years 1924, 1925, and 1926, about
5,000,000 in 1927, and 3,000,000 in 1928. It requires from 40 to
50 rabbit skins to construct a fur garment for women, and there
were manufactured and sold, in interstate commerce from rabbit
skins so dyed and stamped “Northern Seal”, from 100,000 to
150,000 coats each year until 1928, It was the practice of A. Pierini
and of the Great Northern Fur Dyeing & Dressing Company, after
dressing and dyeing or after dyeing skins for their owners or for
manufacturers of fur garments, to return or deliver them in boxes
containing 50 skins, accompanied by a label bearing the words
“Genuine Northern Seal”, to be attached by manufacturers to the
completed garment made from such skins on the outside of the lining,
and in the conspicuous place where labels usually appear.

The stamps, brands, and labels so used or furnished by A. Pierini
as the Great Northern Fur Dyeing & Dressing Company or Corpo-
ration did not carry or contain the name Great Northern Fur
Dyeing & Dressing Company, or that of such corporation, or any
other words than the name “Northern Seal”, and it was the general
practice of manufacturers of fur garments from or out of rabbit
skins dyed by respondent A. Pierini, the Great Northern Fur Dyeing
& Dressing Company, or by the Great Northern Fur Dyeing &
Dressing Corporation controlled by him, to attach to such garments
the labels furnished bearing the words “Genuine Northern Seal”.

Sometime in 1926 the Federal Trade Commission caused a trade
conference to be held of those engaged in the fur industry and trade.
It was the consensus of opinion among those attending such con-
ference that the use of such brands or names as “Northern Seal”,
“Golden Seal”, “Belgian Seal”, or “Baltic Seal”, or any names con-
taining the word “Seal” to describe dyed rabbit skins, when un-
accompanied or unqualified by words showing clearly the true name
of the fur, had a tendency to deceive the public. There were formu-
lated, by such trade conference, certain rules which thereafter were
approved and published by the Federal Trade Commission, relating
to the manner or method to be followed in branding, stamping, de-
scribing, or designating furs or fur garments. The rules so adopted,
which are pertinent, were as follows:
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Rule 1. In order to describe a fur, in every case the correct name of the fur
must be the last word of the description, and If any dye or blend is used in
simulating another fur, the word “dyed” or “blended” must be inserted between
the name signifying the fur that is simulated and the true name of the fur:
as, “Seal Dyed Muskrat” or “Mink Dyed Marmot”.

Rule 4. Where goods are sold under a registered trade mark that trade mark
should not, by intent or otherwise, be capable of misinterpretation by the
public. In case of trade marks heretofore established in common use, the
advertisers should invariably indicate by suitable descriptive matter in addition
to the trade mark just what the fur 1S, or better, the trade mark should be
modified so as to include the descriptive maftter.

After publication of such rules, A. Pierini, as the Great Northern
Fur Dyeing & Dressing Company, or the Great Northern Fur Dye-
ing & Dressing Corporation which he controlled, adopted and fol-
lowed the practice of placing beneath the words “Northern Seal”
stamped on rabbit skins dyed by him or it, at a distance of an inch
therefrom, the words “Seal Dyed Coney”, and on labels furnished
owners of such skins the words “Seal Dyed Coney” were also placed
beneath the words “Genuine Northern Seal” in small and incon-
spicuous letters.

In 1928 the respondent Great Northern Fur Dyeing & Dressing
Company, Inc., was incorporated and organized, as set forth in par-
agraph 1 hereof, as a new and independent company to take over
the property and business theretofore conducted by A. Pierini under
the name “Great Northern Fur Dyeing & Dressing Company” and
the property and business of the Great Northern Fur Dyeing &
Dressing Corporation, which he controlled as aforesaid. Respondent
adopted as its corporate name and its trade name precisely that for-
merly used by A. Pierini for more than ten years theretofore. It
assumed the property and business of A, Pierini or the Great North-
ern Fur Dyeing & Dressing Company, or Great Northern Fur Dye-
ing & Dressing Corporation, and ever since has had, enjoyed, and
maintained, and now has, enjoys and maintains the good will its
said predecessor or predecessors have developed among the trade or
purchasing publie, including the fruits of the extensive advertising
by its said predecessor or predecessors, and the widespread use of the
trade mark “Northern Seal”; and of such good will as may have
accrued or has accrued from the sale and distribution each year for
many years in interstate commerce of from 100,000 to 150,000 fur
garments bearing the trade mark “Northern Seal”, and the label
“Genuine Northern Seal”,

In April 1928 there was a consolidation or merger between the re-
spondent Great Northern Fur Dyeing & Dressing Company, the
Golden Fur Dyeing Company, and the Ideal-Belgian Fur Dyeing
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Company, which companies had been and were engaged in dressing
and dyeing rabbit skins to resemble dyed sealskins for owners of
such skins or manufacturers of fur garments. Prior to such con-
solidation or merger the Golden Fur Dyeing Company had operated
and controlled two factories in the city of Brooklyn and State of
New York. At the time of the merger or consolidation it was the
practice, and had been for many years theretofore, of the Golden
Fur Dyeing Company to stamp rabbit pelts dyed by it with the
words “Golden Seal” in large and conspicuous letters, enclosing them
within a circle. Sometime in 1926, after the aforesaid trade confer-
ence, this company altered its trade mark by adding the words “Seal
Dyed Coney” in small and inconspicuous letters at a distance of an
inch or an inch and a half beneath the lower border of the circle
inclosing the said trade mark “Golden Seal”,

Since such consolidation or merger respondent Great Northern
Fur Dyeing & Dressing Company, Inc., has used on rabbit skins
dyed by it trade marks theretofore used, to wit, “Northern Seal”,
“Bonded Northern Seal”, and registered trade marks formerly owned
by, and acquired from, Golden Fur Dyeing Company and Ideal Bel-
gian Fur Dyeing & Dressing Company respectively, “Golden Seal”
and “Ideal- Belfrmn” It has been and is the practice of said respond-
ent to stamp the best grade of rabbit skins dyed by it with the trade
mark “Bonded Northern Seal”?, and to stamp the second grade of
rabbit skins dyed by it with the trade mark “Northern Seal”. The
third grade of rabbit skins dyed by it have been and are stamped by
said respondent either “Golden Seal” or “Ideal Belgian”,

Respondent Great Northern Fur Dyeing & Dressing Company,
Inc., has adopted and continued, and now follows, the practice of
A. Pierini doing business under the name Great Northern Fur Dye-
ing & Dressing Company and the Great Northern Fur Dyeing &
Dressing Corporation controlled by him, of furnishing with the num-
ber of rabbit skins required for fur garments, labels bearing the
words “Northern Seal” or “Bonded Northern Seal” in large and con-
spicuous letters and the words “Seal Dyed Coney” in small and
inconspicuous letters to be attached by manufacturers of garments
from such skins to the completed garment at the usual place for labels
on the outside of the lining. It also requests and encourages the
use of such labels for such purpose.

It has been and also is the practice of respondent Great Northern
Fur Dyeing & Dressing Company, Inc., to furnish owners of skins
dyed by it and manufacturers of fur garments from such skins, tags
to be attached to containers of the completed garment which have
contained the name of respondent and its address, and have featured
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the trade mark “Northern Seal” in red, with the trade mark “Golden
Seal” on one side and the trade mark “Ideal-Belgian” on the other
side. Above the trade mark “Northern Seal” has appeared the word
“Bonded” and beneath such trade mark in small and inconspicuous
letters the words “Seal Dyed Coney.” Such words have also ap-
peared beneath the trade mark “Golden Seal” and beneath the trade
mark “Ideal-Belgian” have appeared the words “Seal” and “Dyed
Coney”. The word “Seal” appears in larger and more conspicuous
letters than the words “Ideal-Belgian”, and the words “Dyed Coney”
are expressed in letters so small as not to be legible or noticeable.

Said respondent Great Northern Fur Dyeing & Dressing Com-
pany, Inc., also features and exploits its corporate name and the
aforesaid trade names or trade marks upon its stationery, including
invoices, order forms, credit memoranda and letterheads on all of
which the words “Ideal-Belgian Seal”, “Bonded Northern Seal” or
“Northern Seal” and “Golden Seal” appear in large and conspicu-
ous letters, and the words “Dyed Coney” or “Seal Dyed Coney”
appear in small and inconspicuous letters which are sometimes en-
tirely illegible or unnoticeable. It follows the'same practice with
respect to display calendars and packing containers, and it ad-
vertises in the various trade papers which circulate in the differ-
ent States of the United States among fur dealers, and in its adver-
tisements features its said trade marks and describes garments made
from rabbit skins dyed by it as “Sealines.” It encourages and urges
its customers to advertise garments made from rabbit sking dyed by
it, and to feature or display its trade names, and contributes a
portion of the expense of such advertisements.

Par. 3. It has been and is the practice of respondent Brickner
& Bernfeld, Inc., in the course and conduct of its business as de-
scribed in paragraph 1 hereof, to cause its Australian and New
Zealand rabbit skins imported into the United States by it, or a
substantial proportion thereof, to be dressed and dyed to resemble
dyed sealskins by respondent Great Northern Fur Dyeing & Dress-
ing Company, Inc., as stated in said paragraph, and such rabbit
skins dyed by said respondent Great Northern Fur Dyeing & Dress-
ing Company, Inc., in pursuance of agreements with respondent
Brickner & Bernfeld, have been and are returned to respondent
Brickner & Bernfeld, Inc., after performance of such dyeing service,
branded and stamped with the words “Bonded Northern Seal” or
“Northern Seal” or “Golden Seal” and with the words “Seal Dyed
Coney” in small letters inconspicuously placed some distance from
or below the words “Bonded Northern Seal” or “Northern Seal”
or “Golden Seal.” Respondent Great Northern Fur Dyeing & Dress-
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ing Company, Inc., has also furnished and furnishes respondent
Brickner & Bernfeld, Inc., labels bearing the words “Northern
Seal” or “Bonded Northern Seal” in large and conspicuous letters,
with the words “Seal Dyed Coney” appearing below them in small
and inconspicuous letters.

Such rabbit skins so dyed and stamped by respondent Great North-
ern Fur Dyeing & Dressing Company, Inc., have been offered for
sale and sold by respondent Brickner & Bernfeld, Inc., in course of
its business described in paragraph 1 hereof to dealers in rabbit
sking and the skins of other fur-bearing animals and to manufac-
turers of fur garments in the State of New York and in the various
other States of the United States than the State of New York,
including respondents Henry Kutik, Isador Kutik, Morris Kutik,
and George Kutik trading under the firm name and style of Kutik
Brothers. Respondent Brickner & Bernfeld, Inc., has furnished
and furnishes, along with rabbit skins so dyed and stamped by
respondent Great Northern Fur Dyeing & Dressing Company, Inc.,
to its customers including the individual respondents trading as
Kutik Brothers, the labels hereinbefore described and furnished
respondent Brickner & Bernfeld, Inc., by respondent Great North-
ern Fur Dyeing & Dressing Company, Inc. Such labels have been
and are furnished its customers, including said respondents Kutik
Brothers, by respondent Brickner & Bernfeld, Inc., to be attached
to garments made out of the dyed rabbit skins sold them, with the
full knowledge that garments manufactured from such dyed rabbit
skins by its customers, including respondents Kutik Brothers, would
be sold in interstate commerce, and for the purpose and with the
effect of promoting and facilitating the business of its customers,
including said Kutik Brothers, in selling in such commerce garments
made from dyed rabbit skins to the consuming public, ag and for
garments made from dyed sealskins.

Respondent Brickner & Bernfeld, Inc., in order to induce the pur-
chase of its dyed rabbit skins and the sale of garments manufac-
tured therefrom by its customers including respondents trading as
Kutik Brothers, advertises in the various trade papers circulated
in the various States of the United States, and among its various
methods of advertisement has adopted and uses large display cards,
posters, and circulars wherein and whereby it represents that Brick-
ner & Bernfeld, Inc., is the world’s largest “Sealine” house, and in
said advertisements it particularly features the trade mark “Bonded
Northern Seal” or “Golden Seal” in large and conspicuous letters
with the words “Seal Dyed Coney” below them in small and in-
conspicuous letters,
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Par. 4. Respondents Henry Kutik, Isador Kutik, Morris Kutik,
and George Kutik, trading under the firm name and style of Kutik
Brothers, in the course and conduct of their business as described
in paragraph 1, have offered for sale and sold garments manufac-
tured from dyed rabbit skins bearing the stamp or brand “Northern
Seal” or “Bonded Northern Seal” or “Golden Seal”, with the words
“Seal Dyed Coney” in small and inconspicuous letters. Such gar-
ments so manufactured and sold by respondents Kutik Brothers have
been and are so constructed that at or near the place on each fur
garment where the labels of garments usually appear, the words
“Northern Seal” or “Bonded Northern Seal” or “Golden Seal” may
or can be exposed by ripping or opening the lining of the garment
without exposure of the words “Seal Dyed Coney.” Respondents
Kutik Brothers have also placed or caused to be placed on the coms
pleted garments, manufactured from said dyed rabbit skins at the
usual or appropriate place, labels furnished them as stated in para-
graph 3 hereof by respondent Brickner & Bernfeld, Inc., and have
sold and sell such garments advertised, described and designated as
“Sealines”.

Pagr. 5. It requires from 40 to 50 rabbit skins for the construction
of a coat for women, and from 7 to 8 sealskins, Garments made from
rabbit skins dyed to resemble sealskins resemble garments made from
dyed sealskins, but they resemble them in appearance only. Dyed
rabbit skins are greatly inferior to the skins of seals in pliability and
durability of the leather and in wearing quality and luster, and gar-
ments made from sealskins command prices far in excess of or sub-
stantially greater than the prices commanded by garments made from
rabbit skins.

Par. 6. There are now and have been for many years competitors
of respondents oflering for sale and selling in interstate commerca
genuine dyed sealskins, and competitors offering for sale and selling
in such commerce garments manufactured from genuine dyed seal-
skins.

There are now and for many years last past have been competitors
of respondents offering for sale and selling, in interstate commer
dyed rabbit skins clearly described and advertised as such, and there
have been and are competitors of respondents offering for sale and
selling, in such commerce, garments manufactured from dyed rabbit
skins without any brand, stamp, advertisements, or description con-
taining the word “seal”, or thereby or otherwise suggesting or im-
plying, by brand, stamp, trade mark, label, or other descriptive mat-
ter, that such garments have been or are made frem or out of seal-
skins, or any other skins than rabbit skins,
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Par. 7. The practices of respondents Henry Kutik, Isador Kutik,
Morris Kutik, and George Kutik trading under the firm name and
style of Kutik Brothers, of offering for sale and selling, in course
of the commerce described in paragraph 1 hereof, garments manu-
factured from rabbit skins dyed so as to resemble sealskins, branded
or stamped “Northern Seal” or “Bonded Northern Seal” and labeled
“Northern Seal” or “Bonded Northern Seal” with the words “Seal
Dyed Coney” in small and inconspicuous letters, or garments made
from dyed rabbit skins stamped “Golden Seal”, with the words “Seal
Dyed Coney” in small and inconspicuous letters, and of advertising
such garments as “Sealines” have had and have, and each of them
has had and has the capacity and tendency to mislead and deceive
the public into the belief that the garments so dyed, stamped,
branded, labeled, and described have been and are garments manu-
factured from genuine sealskins, and into the purchase of such gar-
ments in reliance on such erroneous belief, Such practices have also
furnished and furnish dealers with the means to mislead and de-
ceive the purchasing public into the belief that said garments have
been and are manufactured from genuine sealskins by exposing the
brand “Northern Seal” or “Bonded Northern Seal” or “Golden Seal”
stamped on the pelts composing such garments without disclosing
the words “Seal Dyed Coney”, and thereby to support their false
representations or pretences to the effect that the garments offered
for sale are in fact made from genuine sealskins.

The practices of respondent Brickner & Bernfeld, Inc., of offering
for sale and selling to dealers in skins and to manufacturers of fur
garments, rabbit skins dyed and stamped as aforesaid by respondent
Great Northern Fur Dyeing & Dressing Company, Inec., of furnish-
ing purchasers of its skins so dyed and stamped the false and mis-
leading labels hereinbefore described, and of advertising them as
“Sealines”, have had and have, and each of them has had and has
the capacity and tendency to mislead and deceive, and has furnished
and furnishes dealers and manufacturers with the means to mislead
and deceive their respective purchasers into the belief that the dyed
rabbit skins sold by respondent Brickner & Bernfeld, Inc., have been
and are genuine sealskins, and have furnished and furnish such
dealers, and manufacturers, with the means by which they have been
and are enabled to supply dealers in fur garments with facilities
for selling the completed garments made from such dyed rabbit
skins and for garments made from genuine sealskins.

The practices of respondent Great Northern Fur Dyeing and Dress-
ing Company, Inc., in dyeing rabbit skins for respondent Brickner
muskrat furs, rabbit furs, scal furs and those of other fur-bearing



12 FEDERAL TRADE COMMISSION DECISIONS

Complaint 21 F.T. C.

on the backs of skins so dyed by it the words “Northern Seal” or
“Bonded Northern Seal” or “Golden Seal” in large and conspicuous
letters with the words “Seal Dyed Coney” in small and inconspicu-
ous letters so placed with reference to the words “Northern Seal”
or “Bonded Northern Seal” or “Golden Seal” that such words may
be displayed without exposing the words “Seal Dyed Coney”, in
furnishing labels to be attached to garments manufactured from
such skins bearing the words “Northern Seal” or “Bonded Northern
Seal” in large and conspicuous letters with the words “Seal Dyed
Coney” in small and inconspicuous letters, have, and each of them
has aided, abetted, assisted, promoted, and facilitated the sale, in
interstate commerce by respondent Brickner & Bernfeld, Inc., of
dyed rabbit skins as and for genuine sealskins, and the sale in such
commerce of garments made from dyed rabbit skins as and for gar-
ments made from genuine sealskins by respondents Kutik Brothers.

The aforesaid practices of respondent, Great Northern Fur Dye-
ing & Dressing Company, Inc, have had and have and each of
them has had and has the capacity and tendency to divert trade
to it and has diverted and does divert trade to it from competitors’
dressing and dyeing, or dyeing the skins of rabbits, seals, or other
fur-bearing animals, for their owners, either for sale in interstate
commerce truthfully described, or for manufacture of fur garments
sold or to be sold in interstate commerce truthfully described, or
for sale by their owners to manufacturers of fur garments selling
them in interstate commerce truthfully described; and by aiding,
assisting, and abetting the sale in interstate commerce by respondent
Brickner & Bernfeld and respondents Henry Kutik, Isador Kutik,
Morris Kutik, and George Kutik trading under the firm name and
style of Kutik Brothers, respectively, of rabbit sking and garments
made from rabbit skins, the aforesaid practices of respondent Great
Northern Fur Dyeing & Dressing Company, Inec., have had and have
and each of them has had and has the capacity and tendency to
divert trade and has diverted trade and does divert trade to respond-
ent DBrickner & Bernfeld, Inc., and to respondents Henry Kutik,
Isador Kutik, Morris Kutik, and George Kutik trading under the
firm name and style of Kutik Brothers, from their respective com-
petitors offering for sale or selling in interstate commerce sealskins
or rabbit skins truthfully described and garments made from seal-
skins or rabbit skins or the skins of other fur-bearing animals truth-
fully described.

The aforesaid practices of respondent Brickner & Bernfeld, Inc.,
have had and have and each of them has had and has the capacity
and tendency to divert and does divert trade from competitors offer-
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ing for sale or selling in interstate commerce skins of fur-bearing
animals including those of seals and rabbits truthfully described;
and the aforesaid practices of respondents Henry Kutik, Isador
Kutik, Morris Kutik, and George Kutik trading under the firm
name and style of Kutik Brothers have had and have the capacity
and tendency to divert and do divert trade to said respondents from
competitors offering for sale or selling in interstate commerce gar-
ments made from’ or out of sealskms, rabbit skins or the skins of
other fur-bearing animals truthfully described.

Par. 8. The above and foregoing practices of respondents have
been and are, and each of them has been and is to the prejudice
of the public and of respondents’ competitors, and the competitors
of all of them, and have been and are unfair methods of competi-
tion in interstate commerce in violation of the provisions of Section
5 of the Act entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”,
approved September 26, 1914,

ORDER TO CEASE AND DESIST 2

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
the Federal Trade Commission, on the 18th day of May 1932 issued
its complaint against the respondents herein and caused the same
to be served upon said respondents as required by law, in which
complaint it is alleged that respondents have been and are using
unfair methods of competition in commerce in violation of the pro-
visions of Section 5 of said Act.

On May 17, 1934, respondents filed an answer to said complaint
in which they consented that the Commission may make, enter, and
serve upon them an order to cease and desist from the violations
of law alleged in the complaint in accordance with the provisions
of Section (b) of Rule V of the Rules of Practice of the Commis-
sion; and the Commission having accepted said answer, and it
appearing that respondents Kutik Brothers have discontinued the
business described in the complaint, and the Commission having
considered the record, issued an order to cease and desist on May
16, 1935, and thereafter, on to wit the 17th day of June 1935 the
Commission, being now fully advised in the premises, modifies the
said order to cease and desist, and

1t i3 now ordered, That respondents Great Northern Fur Dyeing
& Dressing Company, Inc,, and Brickner & Bernfeld, Inc., their
officers, agents, representatlves and employees, in connectlon with

? Published as modified,
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the dyeing or dressing, sale, offering for sale, or advertising of
dyed muskrat fur or dyed cony (rabbit) fur, cease and desist from:

1. Describing furs in any other way than by the use of the correct
name of the fur as the last word of the description, and when any
dye or blend is used simulating another for the true name of the
fur appearing as the last word of the description must be imme-
diately preceded by the word “dyed”, or “blended”, compounded
with the name of the simulated fur. :

2. Using the word “seal” alone or in connection, combination or
conjunction with any other word or words to describe or designate
dyed cony, unless and until the word “seal” is compounded with the
word “dyed” and such compounded word is immediately followed
by the word “cony”, as “seal-dyed cony”.

8. Using the word “seal” or the words “IIudson Seal” standing
alone or in connection, combination or conjunction with any other
word or words to describe or designate dyed muskrat unless and until
the word “seal” or the words “Hudson Seal” are compounded with
the word “dyed” and such word or words so compounded are imme-
diately followed by the word or words signifying or designating the
true name of the fur, as “seal-dyed muskrat” or “Hudson Seal-dyed
muskrat”,

4. Using the word “seal” or the words “HFludson Seal” standing
alone or in connection, combination or conjunction with any other
word or words (regardless of corporate name, trade name, or trade
mark), except that the word “seal” may be used as an adjective to
denote or describe the color or character of the dye of muskrat or
cony fur, as “seal-dyed muskrat” or “seal-dyed cony”, and except
that the words “ITudson Seal” may be used as an adjective to de-
note or describe the color or character of the dye of muskrat fur, as
“ITudson Seal-dyed muskrat”.

5. Using the word “Hudson” standing alone or in connection,
combination or conjunction with any other word or words to describe
or designate dyed cony (rabbit) fur.

1t is further ordered, That the respondents shall, within 90 days
from the date of the service upon them of the order herein, file with
the Commission a report in writing, setting forth in detail the man-
ner and form of their compliance with this order.

It is further ordered, That the proceeding be, and it hereby is
closed as to Henry Kutik, Isador Kutik, Morris Kutik, and George
Kutik, trading under the firm name and style of Kutik Brothers.ta
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Ix tHE MATTER OF

BAYONNE-NEWLAND FUR DRESSERS & DYERS, INC.

COMPLAINT AND ORDER IN REGARD TO THBE ALLEGED VIOLATION OF SEC, §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2121. Complaint, Nov. 9 1933—Order, June 25, 19351

Complaint charged respondent corporation, engaged in dressing, dyeing, mark-
ing, and designating skins of fur-bearing animals, at the instance and
request of and in accordance with special agreements with, the owner-
furriers or dealers, who sell the same thus dressed, dyed, marked, and
designated to garment manufacturers, with misbranding or mislabeling, in
stamping upon the backs of rabbit skins so dressed and dyed by it as to
resemble sealskin fur, the letters “B” and “N”, superimposed, together
with word “Seal” in large and conspicuous letters, and, below, words
“Dyed Cony” in much smaller and less conspicuous letters, with full
knowledge and in ald of sale in interstate commerce by said owners of
said rabbit sking thus dressed, dyed, and marked by it, and by sald
owners’ manufacturer vendees of garments made therefrom, by reason of
ity aforesaid treatment and marking and their resemblance to the dyed
fur of genuine seal, under the name or description “Sealines”;

With capacity and tendency to mislead and decelve the public into the purchase
of said skins as and for seal, with its superior pliability, durability, wear-
ing quality and luster, and into the purchase of garments made therefrom
as and for the more costly sealskin garments, and with effect of furnish-
ing manufacturers and dealers, wholesale and retail, with the means en-
abling them to perpetrate a fraud upon sald public by representing said
garments as made of genuine seal, and exhibiting to customers and prospec-
tive customers, {n support of such false representations, the word “Seal”
stamped on the skins thereof, as hereinbefore set forth, and of aiding,
assisting and abetting sale In interstate commerce of skins of rabbit and
other fur-bearing animals, thus dressed, ete., by it, and of garments there-
from, as and for seal, by the owners and manufacturers, respectively, and
by wholesale and retail dealers In sald garments, and with further tendency
and capacity to divert trade to owners of rabblt sking dressed anmd dyed
by it, offered and sold in Interstate commerce, and to manufacturers of
garments made therefrom and wholesale dealers therein, offering the same
in sald commerce, and to latters’ retail dealer customers in the United
States, from dealers selling skins of rabbit and other fur-bearing animals,
truthfully deseribed, and from manufacturers and their wholesale dealers
selling garments made from sealskin and skin of other fur-bearing animals,
truthfully branded and described, and from their retail customer dealers
in the various States; to the prejudice of the public and of the competi-
tors of said corporation and its principals, and those thus alded, assisted
and abetted by it In such practices.

Ordored, respondent consenting, that respondent, its officers, ete, in connection
with the dyelng or dressing, sale, offer or advertisement of dyed muskrat
fur or dyed cony (rabblt} fur, in Interstate commerce, cease and desist
from describing fur other than by the use of the correct name of the fur

1The order 8 published as modified as of that date. Original order, not printed, was
made as of May 16, 1033.

113653m—38—vol, 21——4
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ag the last word In the designation thereof, and from the use of the word
“Senl” as designation thereof, subject to permitted use thereof in an
adjective sense, together with such words as “Dyed” or “Blended”, as In
said order in detail set forth.

Mr, James M. Brinson for the Commission.
Hershenstein, O’Brien & Tartalsky, of Jersey City, N. J., for

respondent.
COMPLAINT

Acting in the public interest, pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to cre-
ate a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
Bayonne-Newland Fur Dressers & Dyers, Inc., hereinafter called
respondent, has been and is using unfair methods of -competition in
interstate commerce in violation of the provisions of Section 5 of
said Act, and states its charges in that respect as follows:

ParagraPH 1. Respondent DBayonne-Newland Fur Dressers &
Dyers, Inc. is now and for more than a year last past has been a
corporation organized, existing, and doing business under the laws
of the State of New Jersey with its principal office and place of
business in Jersey City in said State and engaged in the husiness
of dressing, dyeing, and trade-marking or otherwise marking and
designating rabbit skins and other skins of fur-bearing animals for
the owners thereof,

Respondent has rendered and renders such service for owners of
rabbit skins and the skins of other fur-bearing animals for the
owners thereof, at their instance and request and in pursuance of
and in'accordance with special agreements therefor. Such owners
have been and are furriers or dealers engaged in the business of
selling the skins of fur-bearing animals in commerce among and
between the various States of the United States. It has been and
is the practice of said owners of skins, dressed, dyed, and trade-
marked or otherwise marked or designated for them by respondent
to sell them with the full knowledge of respondent to manufacturers
of fur garments having their places of business in the city and
State of New York or elsewhere in said State, and in the various
. other States of the United States, and such manufacturers have
offered for sale and sold garments made from rabbit skins so dressed,
dyed, and trade-marked or otherwise marked or designated in com-
merce among and between the various States of the United States,
causing them when sold to be transported from their several places
of business to purchasers located in various other States of the
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United States than the State or States wherein are situated such
places of business.

It has been and is the practice of respondent to render such
services in dressing, dyeing, and trade-marking or otherwise mark-
ing or designating rabbit skins and skins of other fur-bearing ani-
mals for their owners with the full knowledge, expectation, purpose
and intent that such skins or garments made therefrom will be
offered for sale and sold in interstate commerce, and the acts and
practices of respondent hereinafter described in paragraph 2 hereof
have been and are directly related to and in furtherance of such
business by the owners of such skins and the manufacturers of
garments therefrom.

In the course and conduct of its business respondent has been and
is engaged in competition with other individuals, partnerships, and
corporations, dressing and dyeing rabbit skins or the skins of other
fur-bearing animals for their owners for sale in interstate commerce
or to manufacturers of fur garments made therefrom to be sold in
such commerce. The owners of rabbitskins, dressed,dyed, and trade-
marked or otherwise marked or designated by respondent, and the
manufacturers of garments therefrom have been and are in competi-
tion with individuals, partnerships, and corporations engaged in the
sale of similar or competitive products in like commerce.

Par, 2. Respondent uses and has used a process for dressing and
dyeing rabbit skins which causes the fur of such skins to resemble in
appearance the fur of genuine dyed sealskins, and thereupon re-
spondent stamps or causes to be stamped on the back of each of the
skins so treated by it a mark, brand, or designation consisting of
the letters “B” and “N”, the one superimposed on the other, and
below this the word “seal” in large and conspicuous letters with the
words “dyed cony” below the border of the mark, brand, or designa-
tion in much smaller and less conspicuous letters,

Garments made from rabbit skins so dressed and dyed by respond-
ent resemble garments made from dyed sealskins in appearance only,
and are inferior to the skins of the seal in pliability and durability
of the leather and wearing quality and luster of the fur, and gar-
ments made from sealskins command prices substantially greater
than the prices of garments made from rabbit skins.

Par, 8. Large quantities of rabbit skins are dressed, dyed, marked,
branded, or designated by respondent, as described in paragraph 2
hereof, for manufacture into coats or other fur garments for women.
Such garments bearing the aforesaid mark, brand, or designation of
respondent on the back of the skins from which they have been and
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are made have been and are sold by manufacturers thereof in the
course of their business among and between the various States of the
United States, under the name of or described as “Sealines” on ac-
count or by means of their resemblance to the dyed furs of genuine
seals, resulting from the agency or service of respondent and mark,
brand or deswnat,lon conspicuously displaying the words “B & N
Seal” as described in paragraph 2 hereof.

Par. 4. There are now and have been for many years last past
competitors of respondent dressing and dyeing rabbit skins or skins
of other fur-bearing animals and stamping or marking them truth-
fully, or omitting any stamp or mark, for their owners for sale in
interstate commerce, or for manufacture into fur garments for sale
in such commerce, in competition therein with rabbit skins or gar-
ments made therefrom, dyed and trade-marked or otherwise marked
or designated by respondent as described in paragraph 2.

There are now and for many years last past have been competitors
of the owners of rabbit skins dyed and trade-marked or otherwise
marked or designated by respondent, and of manufacturers selling
garments made therefrom, offering for sale and selling in mterstate
commerce dyed rabbit skins clear]y described and advertlsed as such
and garments made therefrom without any trade mark, brand , stamp,
or other description containing the word “seal” or thereby or other-
wise suggesting or implying by trade mark, brand, stamp, or other
descriptive matter that such garments have been or are made from or
out of sealskins, and there have been or are other competitors of the
owners of rabbit skins dyed and trade-marked or otherwise marked
or designated by respondent and of manufacturers selling in inter-
state commerce garments made therefrom, offering for sale and sell-
ing in interstate commerce garments made from genuine dyed seal-
skin truthfully trade-marked, branded, and described.

Par, 5. The acts and practices of the owners of the rabbit skins
so dressed, dyed and branded for them by respondent at their
instance and request, in offering for sale and selling such skins in
interstate commerce, and the acts and practices of maufacturers
of fur garments in offering for sale and selling in interstate com-
merce garments made from rabbit skins dyed to resemble sealskins
and bearing the aforesaid brand, have had and have and each of
them has had and has the capacity and tendency to mislead and
deceive the public into the purchase of such skins as and for seal-
skins, and into the purchase of garments made from such skins as
and for garments made from sealskins. Such acts and practices
have furnished menufacturers and dealers, wholesale and retail,
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with the means by which they have been and are enabled to per-
petrate a fraud upon the purchasing public by representing that
garments made from such skins are made of genuine seal fur, and
by exhibiting to customers and prospective customers, stamped on
such skins the word “seal” to support their false representations
that such garments are made from genuine seal fur.

Such acts and practices by the owners of rabbit skins dressed,
dyed, and stamped by respondent and by their vendees, the manu-
facturers of fur garments have had and have and each of them
has had and has the capacity and tendency to divert trade to the
owners of rabbit skins dyed, dressed, and stamped by respondent,
who have offered for sale and sold them in interstate commerce, and
to manufacturers of garments made from such skins, and whole-
sale dealers offering for sale and selling them in interstate com-
merce, and to their customers, the retail dealers in the various
States of the United States, from dealers or furriers selling the
skins of rabbit and of other fur-bearing.animals in interstate com-
merce, truthfully described and marked, and from manufacturers
and wholesale dealers selling in interstate commerce garments
made from sealskins, rabbit skins and the skins of other fur-
bearing animals truthfully branded and described, and from their
customers, the retail dealers in the various States of the United
States.

The acts and practices of respondent described in paragraph 2
hereof have aided, assisted, and abetted the owners of rabbit skins
and the skins of other fur-bearing animals, dressed, dyed and
stamped for them by respondent, in selling such skins in and among
the various States of the United States as and for sealskins, and
have aided, assisted, and abetted the manufacturers of garments
from such skins and wholesale dealers therein in selling them in
such commerce as and for garments made from sealskins, and their
customers, retail dealers in the various States of the United States
in so selling them to the consuming public.

"Par. 6. The above and foregoing practices of the owners of rab-
bit skins, dressed, dyed and stamped by respondent, and of their
vendees, including the manufacturers of garments from such skins,
have been and are to the prejudice of the public and of their com-
petitors and the above and foregoing practices of respondent have
been and are to the prejudice of the public and of respondent’s
competitors, and the competitor’s of respondent’s principals, and
those it has aided, assisted, and abetted in such practices in inter-
state commerce, which practices have been and are unfair methods
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of competition in interstate commerce in violation of the provi-
sions of Section 5 of an Act entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

ORDER TO CEASE AND DESIST 2

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, on the 9th day of November 1933 issued
its complaint against Bayonne-Newland Fur Dressers & Dyers, Inc.,
a corporation, respondent herein, and caused the same to be served
upon said respondent as required by law, in which complaint it is
alleged that respondent has been and is using unfair methods of
competition in commerce in violation of the provisions of Section
5 of said Act.

On May 18, 1934, respondent filed an answer to said complaint in
which it consented that the Commission may male, enter, and serve
upon it an order to cease and desist from the violations of law alleged
in the complaint, in accordance with the provisions of Section (b}
of Rule V of the Rules of Practice of the Commission ; and the Com-
mission having accepted said answer, issued an order to cease and
desist on May 16, 1935, and thereafter, on, to wit, the 17th day of
June 1935 the Commission, being now fully advised in the premises,
modifies the said order to cease and desist, and

It is now ordered That respondent, Bayonne-Newland Fur Dressers
& Dyers, Inc., its officers, agents, representatives, and employees, in
connection with the dyeing or dressing, sale, offering for sale, or
advertising of dyed muskrat fur or dyed cony (rabbit) fur, cease
and desist from:

1. Describing furs in any other way than by the use of the correct
name of the fur as the last word of the description, and when any
dye or blend is used simulating another fur the true name of tha
fur appearing as the last word of the description must be immediately
preceded by the word “dyed”, or “blended”, compounded with the
name of the simulated fur.

2. Using the word “seal” alone or in connection, combination,
or conjunction with any other word or words to describe or designate
dyed cony, unless and until the word “seal” is compounded with
the word “dyed” and such compounded word is immediately fol-
lowed by the word “cony”, as “seal-dyed cony.”

# Published as modifled,
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3. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination or conjunction with any other
word or words to describe or designate dyed muskrat unless and until
the word “seal” or the words “Hudson Seal” are compounded with
the word “dyed” and such word or words so compounded are imme-
diately followed by the word or words signifying or designating the
true name of the fur, as “seal-dyed muskrat” or “Hudson Seal-dyed
muskrat.”

4. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination or conjunction with any other
word or words (regardless of corporate name, trade name, or
trade mark), except that the word “seal” may be used as an adjec-
tive to denote or describe the color or character of the dye of
muskrat or cony fur, as “seal-dyed muskrat” or “seal-dyed cony”,
and except that the words “Hudson Seal” may be used as an adjective
to denote or describe the color or character of the-dye of muskrat
fur, as “Hudson Seal-dyed muskrat.”

5. Using the word “Hudson” standing alone or in connection,
combination or conjunction with any other word or words to describe
or designate dyed cony (rabbit) fur.

It is further ordered, That the respondent shall, within 90 days
from the date of the service upon it of the order herein, file with the
Commission a report in writing, setting forth in detail the manner
and form of its compliance with this order.
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Syllabus 21F.T.C.
In toe MarTER OF

A. HOLLANDER & SON, INC,, ET AL,

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Doclet 2123, Complaint’, Nov. 28, 1934—Order, June 25, 1935*

Complaint charged respondent Hollander & Son, dressers and dyers of muskrat
and rabbit skins by processes which caused same to resemble appearance
of dyed sealskin, respondents Jacobson Brothers, Corn & Fenning, and
Fenrab Company, engaged in purchasing such furs for dressing and dyeing
by it and in selling same thereafter to garment manufacturers and fur
dealers, and respondents Geller & Son, Oldman Brothers, and Abrams &
Linden, engaged in purchasing such furs for dressing and dyeing by it,
as aforesaid, or in purchasing such furs already thus dressed and dyed by
it, from dealers therein, and in manufacturing fur garments thereof and
selling same to dealers therein for resale to ultimate user burchasers, with
misbranding or mislabeling and advertislng falsely or misleadingly, in the
respective dressing and dyeing, and selling muskrat and rabbit skins and
garments made thereof, under sald first-named respondent’s widely ad-
vertised and featured brands, marks, and designations, which, in case of
sald muskrat, displayed conspicuously, words “Seal”, “Hollander Seal”,
or “Hudson Seal”, and, in case of sald rabbit, words “Nubian Seal”,
together with words “Dyed Muskrat” or “Dyed Cony"”, respectively, in such
small and inconspicuous letters In relation to the others as to be un-
noticeable except on close inspection, and which are repeated on garment
labels and tags supplied by said first-named respondent, which, through
extensive advertisements in periodicals, window displays, pamphlets, and
otherwise promotes and encourages sale under its trade name, letters,
marks, designations, and plan, of sald muskrat and rabbit furs, thus
dressed, dyed, stamped, marked, and described by 1t for the owners in ac-
cordance with its agreements therewith, and of garments made thereof,
thus labeled and tagged, and for the superior and more costly seal, and
which in 1ts aforesaid practices knowingly and intentionally aided,
assisted, nbetted, and caused such sales by its co-respondents ;

With result of furnishing manufacturers and dealers, wholesale gnd retail,
with the means enabling them to perpetrate a fraud upon the purchasing
public by representing the furs thus dressed, dyed, and stamped by gaid
first-named respondent, and garments made thereof, ag seal, and of sup-
porting such false representations by exhibiting to customers ang pros-
pective customers the marks or designations stamped thereon or the labels
and tags attached thereto, supplled by It, or both, and with tendency
and capacity to mislead and deceive the consuming public into the purchase
of such furs and garments as and for the more pliable, durable, and costly
seal, and to divert trade to them and to dealers offering or selling such
furs or garments to their customers in interstate commerce, and to retallers

1 Amended and supplemental.
8 The order is published as modified as of that date. Original order,

made as of May 16, 1935, not printed, was
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tliereof, from dealers selling in such commerce fur of muskrat, rabbit,
seal, or other animals, truthfully marked and described, and from manu-
facturers and dealers selling in such commerce garments made from such
furs, truthfully branded or deseribed, and from their customers or vendees,
the retailers; to the prejudice of the public and of said competitors.

Ordered, respondents consenting, that respondents first named, and their
agents, officers, etc,, in connectlion with the dyeing or dressing, sale, offer
or advertisement of dyed muskrat fur or dyed cony (rabbit) fur, in
interstate commerce, cease and desist from describing furs other than
by the use of the correct name of the fur as the last word in the designa-
tion thereof, and from the use of the words “Seal” or “Hudson Seal” as
designations thereof, subject to permitted use thereof in an adjective sense,
together with such words as “Dyed” or “Blended”, as in said order in
detail set forth.

Mr. James M. Brinson for the Commission.
Leber & Ruback, of Newark, N. J., for respondents.

AMENDED AND SupPPLEMENTAL COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
the Federal Trade Commission, having reason to believe that A.
Hollander & Son, Inc., Jacobson Brothers, Inc.,, Corn & Fenning,
Inc., B. Geller & Son, Inc., Fenrab Company, Inc., Oldman Brothers,
Inc., and Abrams & Linden, Inc., have been and are using unfair
methods of competition in commerce, as “commerce” is defined in said
Act, and it appearing to said Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
amended and supplemental complaint stating its charges in that
respect as follows:

Paracraru 1. Respondent, A. Hollander & Son, Inc., is now and
for many years last past has been a corporation organized, existing
and doing business under the laws of the State of Delaware, with its
principal office and place of business in the city of Newark, State
of New Jersey, and engaged in the business of dressing and dyeing
furs, particularly muskrat fur and rabbit fur (cony).

Par. 2. Respondents, Jacobson Brothers, Inc.,, Corn & Fenning,
Inc, B. Geller & Son, Inc., Fenrab & Company, Inc., Oldman
Brothers, Inc., and Abrams & Linden, Inc., are corporations organ-
ized, existing, and doing business under the laws of the State of New
York with principal offices and places of business located in New
York City. Respondents, Jacobson Brothers, Inc., and Corn &, Fen-
ning, Inc., have been for several years last past and now are engaged
in the business of buying muskrat furs, and causing said furs to be
dressed and dyed for each of said respondents, respectively, by A.
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Hollander & Son, Inc., and in the sale of said dressed and dyed furs
to manufacturers of fur garments and dealers in furs., Said re-
spondents, in connection with the sale of said dressed and dyed furs,
cause same when sold to be transported to the purchasers thereof lo-
cated in the city of New York, State of New York, and States of the
United States other than the State of New York. Respondent, B.
Geller & Son, Inc., has been and is engaged in the business of buying
furs, particularly muskrat furs, and causing such muskrat furg to
be dressed and dyed for it by respondent, A. Hollander & Son, Inc.,
and also of buying muskrat furs which have been dressed and dyed
by respondent, A. Iollander & Son, Inc., from furriers or dealers
in such furs, and in the manufacture of garments made from said
dressed and dyed muskrat furs and in the sale of said garments
to dealers for resale to ultimate user purchasers and of causing said
garments, when so sold, to be transported to the purchasers thereof
located in the city of New York, State of New York, and in States
of the United States other than the State of New York.

Respondent, Fenrab Company, Inc., has been and is engaged in
the business of buying rabbit furs (cony) and of causing said furs
to be dressed and dyed for it by respondent, A, Hollander & Son,
Inc., and in the sale of said dressed and dyed furs to dealers in furs
and to manufacturers of fur garments. It causes said furs, when
sold, to be transported to purchasers thereof in the city of New
York, State of New York, and into the various other States of the
United States than the State of New York, Respondents, Oldman
Brothers, Inc., and Abrams & Linden, Inc., have been and are, and
each of them has been and is engaged in the business of buying
rabbit furs (cony) and of causing said furs to be dressed and dyed
for them and each of them by respondent, A. Hollander & Son,
Inc., and of buying rabbit furs (cony) which have been dressed and
dyed by said respondent, A. Hollander & Son, Inec., from furriers
dealing in such furs, and of manufacturing garments from said
dressed and dyed rabbit furs (cony) and the sale of said garments
to dealers for resale to the ultimate user purchasers, and of causing
said garments, when so sold, to be transported to the purchasers
thereof in the city of New York, State of New York, and in the
various other States of the United States than the State of New
York.

Par. 3. Respondent, A. Hollander & Son, Inc., in the course and
conduct of its said business has been and is in competition with
other individuals, partnerships, and corporations engaged in the
business of dressing and dyeing furs for the owners of said furs for
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sale in interstate commerce or for sale to manufacturers to be made
into garments for sale in such commerce.

Respondents, Jacobson Brothers, Inc., Corn & Fenning, Inc., and
Fenrab Company, Inc., have been and are in the course and conduct
of their business in competition with other individuals, partnerships,
and corporations offering for sale and selling furs in interstate
commerce.

Respondents, B. Geller & Son, Inc., Oldman Brothers, Inc., and
Abrams & Linden, Inc., in the course and conduct of their business
have been and are in competition with individuals, partnerships, and
corporations engaged in the sale in interstate commerce of fur
garments.

Par. 4. Respondent, A. Hollander & Son, Inc., uses and has used
a process for dressing and dyeing muskrat fur and rabbit fur (cony)
which causes said furs to resemble in appearance the fur of seal. Gar-
ments made from said dressed and dyed muskrat fur and said
dressed and dyed rabbit fur (cony) resemble and simulate in appear-
ance only, garments made from dyed seal. Dressed and dyed muskrat
fur and dressed and dyed rabbit fur (cony) are inferior to the fur of
the seal in pliability and durability and in the wearing quality of the
fur. Garments made from seal fur sell at prices greater than the sale
prices of garments made from muskrat fur and rabbit fur (cony).

Respondent, A. Hollander & Son, Inc., stamps or causes to be
stamped on the back of each of the muskrat furs dressed and dyed by
it the word “Seal” in large and conspicuous letters. The words “Hol-
Jander” and “Seal” are stamped on said furs, at the top and bottom
‘of the marking, respectively. DBetween these words appear the letters,
“A.II. & S.” Below the said word “Seal” in smaller and much less
conspicuous letters appear the words “Dyed Muskrat” and between
them and the word “Seal” appears the lower border of the design in
which the word “Seal” is featured as aforesaid.

Respondent, A. Hollander & Son, Inc., stamps or causes to be
stamped on the back of each of the rabbit furs (cony) dressed and
dyed by it the words “Nubian Seal” in large and conspicuous letters.
Below the words “Nubian Seal” appear in letters so small and incon-
spicuous as to be noticeable only after close inspection the words
“Dyed Cony”.

Par. 5. It has been and is the practice of respondent, A. Hollander
& Son, Inc., after dressing, dyeing, and stamping muskrat fur and
rabbit fur (cony) for the owners of said furs, including the other
respondents herein, in pursuance of agreements with them, to fur-
nish labels and tags to be attached to garments made from such furs.
The said labels and tags supplied by respondent, A. Hollander &
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Son, Inc., for use on rabbit fur (cony) dressed, dyed, and stamped
by it bear the name of said respondent, A. Hollander & Son, Inec.,
accompanied by the words “Nubian Seal” in large and conspicuous
letters and below the words “Nubian Seal” the words “Dyed Cony”
in letters so relatively small as to be unnoticeable except on close in-
spection. The said labels supplied by respondent, A. Hollander &
Son, Inc., for use on muskrat fur dressed, dyed, and stamped by it
bear in conspicuous type the words “Hudson Seal”. Below these
words in type so small as to be unnoticeable, except on close inspec-
tion, appear the words “Dressed and Dyed By”, and below said words
appear in large type the words “A. Hollander & Son”, Under the
words “A. Hollander & Son” appear in type unnoticeable, except on
close inspection, the following: “Est. 1889 Dyed Muskrat”. The
words “Dyed Muskrat” are practically hidden from the view of or
unnoticeable by an ultimate user of garments made from said fur.
Tags furnished by A. Hollander & Son, Inc., as aforesaid, to be
attached to garments made from muskrat fur dressed, dyed, and
stamped by it bear the same legend as stamped on the back of muskrat
furs.

Pag. 6. It has been and is the policy and practice of respondent, A.
Hollander & Son, Inc., in order to encourage, promote, and extend the
sale in commerce among and between the various States of the United
States of muskrat and rabbit furs dressed, dyed, and stamped by it,
and of garments made therefrom bearing the aforesaid labels and
tags supplied by said respondent to owners of such furs or to manu-
facturers of garments therefrom, to engage in wide and extensive
advertisements in magazines, newspapers, and other publications of
general circulation in and through the various States of the United
States.

In accordance with such policy and practice it has circulated and
distributed among the trade in and through the various States of
the United States, a house organ entitled “Hollander”, In such
organ issued in June 1934 said respondent, A. Hollander & Son, Inc.,
displays its aforesaid label and the words stamped on the muskrat
fur it designates as aforesaid, but omits from such display the words
“Dyed Muskrat”, Across one of its pages appear the words “En-
dorsed I'rom Coast to Coast” in large conspicuous black letters, It
also contains the following:

Labels and tags (in large letters) are allotted on the basls of one each for
every fifty skins. See that you get them with every shipment.

Below these words appear the words “Hollander, A H & S, Seal”
in the regular design said respondent uses on muskrat fur dressed,
dyed and stamped by it,



A. HOLLANDER & SON, INC., ET AL, 27
22 Complaint

There also appears the following:

Reports from good stores throughout the country enthusiastically endorse
the A, Hollander & Son plan for national advertising, Ieading fur buyers
-everywhere are wiring in for labels and tags. *“The most forward step ever
taken in behalf of the fur industry”, they say. Are you taking steps to reap
Your full share of benefit from this campaign. If not, do so at once. Make up
your mind right now that tags and labels are to go into everyone of your
coats. Make it a standing requirement on all your orders. Write us also for
as many as you need to cover your present stock.

Again, in such house organ respondent displays its label for
“Nubian Seal”. It represents in connection therewith as follows:

The A. Hollander & Son national advertising will naturally increase the
demand for all A. Ilollander & Son products. Here are the two big “money
furs” that will now become more profitable for you than ever. Each is the
best In its class * * * concentrate on them * * * Teature them as
“A. Hollander & Son products”. You will thus galn extra advantage from our
advertising. Your sales will quicken. Your profit will increase.

It has been and is the practice of respondeﬁt also to furnish dealers
in and through the various States of the United States with posters,
pamphlets, counter and window display cards wherein are featured
fur garments of various kinds bearing the labels of respondent, A.
Hollander & Son, Inc. One large piece of advertising literature in
the form of a magazine it has circulated among the trade containing,
among other things, in large and conspicuous letters, “A, Hollander
& Son advertisements in national magazines will sell women from
coast to coast.” It also represents as follows:

Throughout the length and breadth of the country the name of A. Hollander
& Son will spread as meaning the best in ITudson Seal.

It represents in such advertising literature that A. Hollander &
Son Hudson Seal will be broadcast on the radio programs of lead-

"ing magazines of general circulation in and through the United
States.

In November 1934 appeared an advertisement of respondent, A.
Hollander & Son, Inc., in a magazine of such character, in which
the name of said respondent and the words “Hudson Seal” are
printed in large, black outstanding letters. The words which it
stamps on the back of muskrat pelts, to wit, “Hollander A H & S
Secal” appear in such advertisement in connection with the represen-
tation of a woman wearing a fur garment. At one place in such
advertisement the words “IHudson Seal” are followed by 'a mark so
small as to be almost indistinguishable, and in the lower part of the
advertisement without any apparent relationship to the language in
connection with which it appears, there are the words “Dyed Musk-



28 FEDERAL TRADE COMMISSION DECISIONS
Complaint 21F.T.C.

rat” in the smallest letters appearing throughout the advertisement.
The words are preceded by the same almost indistinguishable mark
which appears after the words “Hudson Seal” in that part of the.
advertising hereinbefore indicated. There is in such advertisement
no other indication or suggestion that the garment featured is not.
made from seal.

. Par. 7. It has been and is the practice of respondents, Jacobson
Brothers, Inc., Corn & Fenning, Inc., and Fenrab Company, Inc., to
cause and each of them now causes muskrat or rabbit furs, or both, to
be dressed, dyed, marked and designated as described in paragraph 4
hereof by respondent, A, Hollander & Son, Inec., in accordance with
agreements for such services and at the instance or suggestion of
said respondent, A. Hollander & Son, Inc., or because of its prac-
tices described in paragraphs 4, § and 6 hereof, and thereupon to offer
for sale and sell in commerce among and between the various States
of the United States, such furs so dressed, dyed, stamped, and desig-
nated to manufacturers of fur garments or to other dealers in furs, to-
gether with the labels and stamps described in paragraphs 4, 5 and 6.

It has been and is the practice of respondent, B. Geller & Son, Inc.,
to cause, and it still causes respondent, A. Hollander & Son, Inc.,
to dress, dye, stamp, and designate its muskrat furs as described in
paragraph 4 hereof, in accordance with agreements for such services
and at the instance or suggestion of said respondent, A. Hollander &
Son, Inc., or because of its practices described in paragraphs 4, 5
and 6 hereof, and also to buy from furriers or other dealers, musk-
rat furs so dressed, dyed, stamped, and designated by said respondent,
A. Hollander & Son, Inc., and thereupon it has manufactured gar-
ments from such furs and has offered for sale and sold them in com-
merce among and between the various States of the United States
with the labels and tags attached to each garment which have been
furnished it by said respondent, A. Hollander & Son, Inc., as de-
scribed in paragraph 5 hereof.

It has been and is the practice of respondent, Oldman Brothers
Inc., and of respondent, Abrams & Linden, Inc., to offer for sale and’
sell in interstate commerce, garments made from rabbit skins which
at the instance or request of respondent, A. Hollander & Son, Inc.’
or because of the practices of said respondent described in para.’
graphs 4, 5, and 6, they have caused respondent, A. Hollander & Son
Inc., ta dress, dye, stamp, and designate as “Nubian Seal”, Tt ha;
also been its practice to attach to each and all of said garments the
same labels and tags hereinbefore described for “Nubian Seal”, which
have been furnished them by respondent, A. Hollander & So;) Inc
as stated in paragraph 5 hereof. T
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Par. 8. There have been for many years last past, and are individ-
uals, partnerships and corporations offering for sale and selling in
commerce among and between the various States of the United
States, rabbit fur, muskrat fur and seal fur, and there have been
and are individuals, partnerships and corporations offering for sale
and selling in such commerce garments manufactured from rabbit
fur, muskrat fur and seal fur, which have been and are truthfully
described and designated.

Par. 9. The word “seal”, used in connection with furs, has signi-
fied and meant, and signifies and means to the purchasing or con-
suming public that the furs so designated have been and are the
furs of the aquatic carnivorous mammal usually found in high lati-
tudes known as seal or fur seal, and the word “seal” used in con-
nection with fur garments has signified and meant, and now signifies
and means to the purchasing or consuming public, garments made
from the furs of such seal. Use of such word “seal” by respondents
as a noun, whether preceded by the word “Hudson”, “Hollander”,
or “Nubian”, to describe or designate the furs herembefore men-
tioned, namely seal dyed muskrat and seal dyed rabbit (cony), is
false, misleading and deceptive to the trade and the public.

The acts and practices of respondent, A. Hollander & Son, Inc.,
as described in paragraphs 4, 5, and 6 hereof, have suggested or in-
stigated, aided, assisted, abetted and caused its corespondents herein
to offer for sale and sell in interstate commerce muskrat furs and
rabbit furs dressed, dyed, and stamped as described in the afore-
said paragraphs, in and among the various States of the United
States as and for seal furs and garments made therefrom as and for
garments made from seal furs, and such acts and practices of
respondent, A. Hollander & Son, Inc., have been and are with the
full knowledge, expectation, purpose, and intent that such furs or
garments made therefrom would be offered for sale and sold in such
interstate commerce by its corespondents herein, and such acts and
practices have been and are directly related to, and in furtherance
of their business.

The acts and practices of respondents, A. Hollander & Son, Inc,
Jacobson Brothers, Inc., Corn & Fenning, Inc., B. Geller & Son, Ine,,
Fenrab Company, Inc., Oldman Brothers, Inc., and Abrams & Lin-
den, Inc., have furnish manufacturers and dealers, wholesale and
retail, with the means by which they have been and are able to per-
petrate a fraud upon the purchasing public by representing that
such furs so dressed, dyed, and stamped by respondent, A. Hol-
lander & Son, have been or are seal furs, and that garments made
from such furs have been and are made of scal furs, and by ex-
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hibiting to customers and prospective customers the aforesaid mark
or designation stamped on such furs, or the labels and tags attached
to such garments and supplied by respondent, A Hollander & Son,
Inc., or by both acts, to support their false representations that such
garments are made from seal fur; and such acts and practices of
respondents have had and have the tendency and capacity to mis-
lead and deceive the consuming public into the purchase of such
furs as and for seal furs and into the purchase of garments made
from such furs as and for garments made from seal furs,

Such acts and practices of the aforesaid respondents have had and
have, and each of them has had and has the capacity and tendency
to divert trade to them and to dealers offering for sale or selling
such furs, or garments made therefrom, to their customers in inter-
state commerce, to wit, the retail dealers, from dealers selling in such
commerce muskrat furs, rabbit furs, seal furs and those of other fur-
bearing animals truthfully marked and described, and from manu-
facturers and dealers selling, in such commerce, garments made from
muskrat furs, rabbit furs, seal furs and those of other fur-bearing
animals truthfully branded or described, and from their customers
or vendees, the retail dealers.

Par. 10. The above and foregoing practices of respondents have
been and are, and the practice of each of them has been and is to the
prejudice of the public and of the competitors of each and all of
them, and have been and are unfair methods of competition in inter-
state commerce in violation of the provisions of Section 5 of an Act
entitled “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes”, approved ,September
26, 1914,

ORDER TO CEASE AND DESIST 8

Pursuant to the provisions of an Act of Congoress )
tember 26, 1914, entitled “An Act to create a Fed%ral ’I?a%tamggmileirs)-
sion, to define its powers and duties, and for other purposes”, the
IFederal Trade Commission, on the. 28th day of November 1934 is,sued
its amended and supplemental complaint against A, Hollander &
Son, Inc., Jacobson Brothers, Inc., Corn & I enning, Inc., B. Geller
& Son, Inc., Fenrab Company, Inc., Oldman Brothers. Inc and
Abrams & Linden, Inc., respondents herein, and caused t’he sa.r’ne to
be served upon said respondents as required by law, in which com-
plaint it is alleged that respondents have been and are usine unfair
methods of competition in commerce in violation of the ;ov' i
of Section 5 of said Act. provisions

# Published as modifled.
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On January 25, 1935, respondents filed an answer to said complaint
in which they consented that the Commission may make, enter and
serve upon them an order to ceasé and desist from the violations of
law alleged in the complaint, in accordance with the provisions of
Section (b) of Rule V of the Rules of Practice of the Commission;
and the Commission having accepted said answer, issued an order
to cease and desist on May 16, 1935, and thereafter, on to wit the
17th day of June 1935 the Commission, being now fully advised in
the premises, modifies the said order to cease and desist, and

It is now ordered, That respondents, A. Iollander & Son, Inc.,
Jacobson Brothers, Inc., Corn & Fenning, Inc., B. Geller & Son, Inc.,
Fenrab Company, Inc., Oldman Brothers, Inc., Abrams & Linden,
Inc., their officers, agents, representatives, and employees, in connec-
tion with the dyeing or dressing, sale, offering for sale, or advertising
of dyed muskrat fur or dyed cony (rabbit) fur, cease and desist
from:

1. Describing furs in any other way than by the use of the correct
name of the fur as the last word of the description, and when any
dye or blend is used simulating another fur the true name of the
fur appearing as the last word of the description must be immediately
preceded by the word “dyed”, or “blended”, compounded with the
name of the simulated fur.

2. Using -the word “scal” alone or in connection, combination or
conjunction with any other word or words to describe or designate
dyed cony, unless and until the word “seal” is compounded with
the word “dyed” and such compounded word is immediately fol-
lowed by the word “cony”, as “seal-dyed cony”.

3. Using the word “seal” or the words “ITudson Seal” standing
alone or in connection, combination or conjunction with any other
word or words to describe or designate dyed muskrat unless and
until the word “seal” or the words “ITudson Seal” are compounded
with the word “dyed” and such word or words so compounded are
immediately followed by the word or words signifying or desig-
nating the true name of the fur, as “seal-dyed muskrat” or “Hudson
Seal-dyed muskrat”,

4. Using the word “seal” or the words “Hudson Seal” standing alone
or in conncction, combination or conjunction with any other word
or words (regardless of corporate name, trade name, or trade mark),
except that the word “seal” may be used as an adjective to denote
or describe the color or character of the dye of muskrat or cony
fur, as “seal-dyed muskrat” or “seal-dyed cony”, and except that
the words “Iudson Seal” may be used as an adjective to denote or

113653™~—38—vol, 21—35
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describe the color or character of the dye of muskrat fur, as “Hudson
Seal-dyed muskrat”,

5. Using the word “Hudson” standing alone or in connection, com-
bination or conjunction with any other word or words to describe
or designate dyed cony (rabbit) fur.

1t is further ordered, That the respondents shall, within 90 days
from the date of the service upon them of the order herein, file with
the Commission a report in writing, setting forth in detail the manner
and form of their compliance with this order.
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Syllabus
IN THE MATTER OF

JOSEPH HOLLANDER, INC.

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 2124. Complaint, Nov. 9, 1933—Order, June 25, 1935*

Complaint charged respondent, engaged in dressing, dyeing, and trade-marking
or otherwise marking and designating, among others, muskrat skins at the
instance and request of and in accordance with special agreements with
the owner-furriers or dealers who sell the same, thus dressed, dyed, marked,
and designated, to garment manufacturers and other dealers, with mis-
branding or mislabeling, in stamping on the backs of said muskrat skins, so
dressed and dyed by it as to resemble the appearance of genuine dyed seal-
skin, its registered trade-mark containing in large and conspicuous letters
the words “ITollander” and “Seal”, together with the words “Dyed Musk-
rat” in small letters, with intent and effect of furthering sale in interstate
commerce of said muskrat skins, thus dressed, dyed and marked by it, by
the owners thereof, and sale by said owners' manufacturer vendees of gar-
ments made therefrom, which resemble In appearance only the substan-
tially more costly producty made of the more pliable, durable, and better-
wearing seal fur;

With capacity and tendency to mislead and deceive the public into the pur-
chase of said skins and garments made thereof from such owner dealers
and manufacturers, respectively, as and for sealsking or garments made
thereof, and with effect of furnishing manufacturers and dealers, whole-
sale and retall, with the means enabling them to perpetrate a fraud upon
the purchasing public by representing to their respective customers that
sald garments are made of genuine seal, and by exhibiting to them in
support of such false representations the word *Seal” stamped thereon,
and of alding, assisting and abetting sale In interstate commerce of musk-
rat skins thus dressed, etc, by it, and of garments therefrom, as and for
seal, by the owners and manufacturers, respectively, and with capacity and
tendency to divert trade to such owner dealers and manufacturers and their
respective customers from dealers or furriers selling the skins of musk-
rat, seal and other fur-bearing animals in interstate commerce, truthfully
described, branded and marked, and from manufacturers similarly sell-
ing garments made thereof, and from their wholesale and retail dealer-
customers; to the prejudice of the public and of the competitors of said
owners and their manufacturer vendees, and of its principals and those
thus aided, assisted and abetted by it in the sale of muskrat skins thus
dressed, dyed and marked by it, and garments made thereof, as and for
seal.

Ordered, respondent consenting, that respondent, its oflicers, ete., In connection
with the dyeing or dressing, sale, offer or advertisement of dyed muskrat
fur or dyed cony (rabbit) fur, In Interstate commerce, cease and desist
from describing furs other than by the use of the correct name of the fur

1 The order i3 published as modified as of that date. Original order, not printed, was.
made as of May 16, 1935.
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as the last word in the designation thereof, and from the use of the word
“Seal” as designation thereof, subject to permitted use thereof in an
adjective sense, together with such words as “Dyed” or “Blended”, as in
said order in detail set forth.

Mr, James M. Brinson for the Commission.
COMPLAINT

Acting in the public interest pursnant to the provisions of an
Act of Congress approved September 20, 1914, entitled “An Act to
create a Federal Trade Commission, to define its power and duties,
and for other purposes”, the Federal Trade Commission charges
that Joseph Hollander, Inc., hereinafter designated respondent, has
been and is using unfair methods of competition in interstate com-
merce in violation of the provisions of Section § of said Act, and
states its charges in that respect as follows:

Paracrarm 1. Respondent, Joseph Hollander, Inc., is now, and
for more than a year last past has been a corporation organized, ex-
isting, and doing business under the laws of the State of New Jersey
with its principal office and place of business in the city of Newark,
in said State, and engaged in the business of dressing, dyeing, and
trade-marking or otherwise marking and designating muskrat skins
and the skins of other fur-bearing animals for the owners thercof.

Respondent uses and has used a process for dressing and dyeing
muskrat skins which causes the fur of such skin to resemble in ap-
pearance the fur of genuine dyed sealskins, and thereupon respond-
ent stamps or causes to be stamped on the back of each of the skins
so treated by it a trade mark which it has caused to be registered
in the United States Patent Office, containing in large and con-
spicuous letters the words “Joseph Iollander,” with “J, . Ine.”
below the word “ITollander” enclosed within borders, and below
them the word “Seal.” The words “Ilollander” and “Seal” are in
large conspicuous display letters. Below this trade mark in small
letters are the words “dyed muskrat.”

Garments made from muskrat skins so dressed and dyed by re-
spondent resemble garments made from dyed sealskins but in ap-
pearance only, and are inferior to the skins of seals in pliability and
durability of the leather and wearing quality of the fur, and gar-
ments made from scalskins command prices substantially greater
than the prices of garments made from muskrat skins. N

Respondent has rendered and renders such service for owners of
muskrat skins, at their instance and request and in pursuance of
and in accordance with special agreements therefor, Such owners
have been and are furriers or dealers engaged in the business of
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selling the skins of fur-bearing animals in commerce among and
between the various States of the United States. It has been and
is the practice of said owners of skins dressed, dyed and trade-marked
for them by respondent, to sell them in such commerce to other
furriers or dealers and to manufacturers of fur garments, having
their places of business in the various States of the United States,
and such manufacturers have offered for sale and sold garments
made from muskrat skins so dressed, dyed, and trade-marked for
them by respondent, in commerce among and between the various
States of the United States, causing them when sold to be trans-
ported from their several places of business to purchasers located
in various other States of the United States than the State or States
wherein are situated such places of business.

It has been and is the practice of respondent to render such services
in dressing, dyeing and trade-marking muskrat skins for their own-
ers with the full knowledge, expectation, purpose and intent that
such skins or garments made therefrom will be offered for sale and
sold in interstate commerce bearing the aforesaid brand or trade
mark, and the aforesaid acts and practices of respondent have been
and are directly related to and in furtherance of such business by
the owners of such skins and the manufacturers of garments there-
from.

In the course and conduct of its business respondent has been and
is engaged in competition with other individuals, partnerships, and
corporations, dressing and dying the skins of fur-bearing animals
for their owners for sale in interstate commerce or to manufacturers
of fur garments made therefrom to be sold in such commerce. The
owners of muskrat skins, dressed, dyed, and trade-marked by re-
spondent, and the manufacturers of garments thererfom have been
and are in competition with individuals, partnerships, and corpo-
rations engaged in the sale of similar or competitive products in like
commerce.

Par. 2. There are now and have been for many years. last past
competitors of respondent dressing and dyeing muskrat skins or
skins of other fur-bearing animals for their owners, truthfully
marked or described, for sale in interstate commerce, or for manu-
facture into garments for sale in such commerce in competition with
muskrat skins or garments made therefrom, dyed and trade-marked
by respondent as described in paragraph 1.

There are now and for many years last past have been competitors
of the owners of muskrat skins dyed and trade-marked by respond-
ent, and of manufacturers selling garments made therefrom, offering
for sale and selling in interstate commerce dyed muskrat skins
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clearly described and advertised as such and garments made there-
from without any trade mark, brand, stamp, or other description
containing the word “Seal” or thereby or otherwise suggesting or
implying that such garments have been or are made from or out
of sealskins, and there have been or are other competitors of the
owners of muskrat skins dyed and trade-marked by respondent and
of manufacturers selling in interstate commerce garments made
therefrom, offering for sale and selling in interstate commerce gar-
ments made from genuine dyed sealskin truthfully trade-marked,
branded, and described.

Par. 8. The acts and practices of the owners of the muskrat skins
so dressed, dyed, and branded for them by respondent at their in-
stance and request, in offering for sale and selling such skins in inter-
state commerce, and the acts and practices of manufacturers of fur
garments in offering for sale and selling in interstate commerce
garments made from muskrat skins dyed to resemble sealskins and
bearing the aforesaid brand or designation, have had and have the
capacity and tendency to mislead and deceive the public into the
purchase of such skins as and for sealskins, and into the purchase
of garments made from such skins as and for garments made from
sealskins. Such acts and practices have furnished manufacturers
and dealers, wholesale and retail, with the means by which they have
been and are enabled to perpetrate a fraud upon the purchasing
public by representing to their respective customers that garments
made from such skins are made of genuine seal fur, and by exhibiting
to customers and prospective customers the trade mark stamped on
such skins containing the word “seal”, as described in paragraph 1
hereof, to support their false representations that such garments are
made from genuine seal fur.

Such acts and practices by the owners of muskrat sking dressed
dyed, and stamped by respondent and by their vendees, the manu-’
facturers of fur garments have had and have the capacity and tend-
ency to divert trade to them and their respective customers from
dealers or furriers selling the skins of muskrats and of other fur-
bearing animals in interstate commerce, truthfully described and
marked, and from manufacturers selling in interstate commerce oar-
ments made from muskrat skins, sealskins and the sking of ohther
fur-bearing animals truthfully branded and described, and from
their customers, wholesale and retail dealers,

The acts and practices of respondent described in paragraph 1
hereof have aided, assisted, and abetted the owners of muskrat, sking
dressed, dyed, and stamped for them by respondent, in selling such
skins in and among the various States of the United States ag and
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for sealskins, and have aided, assisted, and abetted the manufac-
turers of garments from such skins in selling them in such commerce
as and for garments made from sealskins.

Par. 4. The above and foregoing practices of the owners of musk-
rat skins, dressed, dyed; and stamped by respondent and of their
vendees, including the manufacturers of garments from such skins,
have been and are to the prejudice of the public and of their com-
petitors, and the above and foregoing practices of respondent have
been and are to the prejudice of the public and of respondent’s com-
petitors, and the competitors of respondent’s principals, and those
it has aided, assisted, and abetted in such practices in interstate com-
merce, which practices have been and are unfair methods of compe-
tition in interstate commerce in violation of the provisions of Section
5 of an Act entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST 2

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, on the 9th day of November 1933 issued
its complaint against Joseph Hollander, Inc., a corporation, respon-
dent herein, and caused the same to be served upon said respondent
as required by law, in which complaint it is alleged that respondent
has been and is using unfair methods of competition in commerce
in violation of the provisions of Section 5 of said Act.

On May 17, 1934, respondent filed an answer to said complaint in
which it consented that the Commission may make, enter, and serve
upon it an order to cease and desist from the violations of law al-
leged in the complaint, in accordance with the provisions of Section
(b) of Rule V of the Rules of Practice of the Commission; and the
Commission having accepted said answer, issued an order to cease
and desist on May 16, 1935, and thereafter, on to wit the 17th day of
June 1935 the Commission, being now fully advised in the premises,
modifies the said order to cease and desist, and

It i3 now ordered, That respondent, Joseph Hollander, Inc., its
officers, agents, representatives, and employees, in connection with the
dyeing or dressing, sale, offering for sale, or advertising of dyed
muskrat fur or dyed cony (rabbit) fur, cease and desist from:

1. Describing furs in any other way than by the use of the correct
name of the fur as the last word of the description, and when any

8 Published as modifled.
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dye or blend is used simulating another fur the true name of the
fur appearing as the last word of the description must be immedi-
ately preceded by the word “dyed”, or “blended”, compounded with
the name of the simulated fur.

2. Using the word “seal” alone or in conmnection, combination or
conjunction with any other word or words to describe or designate
dyed cony, unless and until the word “seal” is compounded with the
word “dyed” and such compounded word is immediately followed
by the word “cony?”, as “seal-dyed cony”.

3. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination or conjunction with any other
word or words to describe or designate dyed muskrat unless and
until the word “seal” or the words “Hudson Seal” are compounded
with the word “dyed” and such word or words so compounded are
immediately followed by the word or words signifying or designat-
ing the true name of the fur, as “seal-dyed muskrat” or “Hudson
Seal-dyed muskrat”.

4. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination, or conjunction with any other
word or words (regardless of corporate name, trade name or trade-
mark), except that the word “seal” may be used as an adjective to
denote or describe the color or character of the dye of muskrat or
cony fur, as “seal-dyed muskrat” or “seal-dyed cony”, and except
that words “Hudson Seal” may be used as an adjective to denote or
describe the color or character of the dye of muskrat fur, as “Hudson
Seal-dyed muskrat”.

5. Using the word “Hudson” standing alone or in connection,
combination or conjunction with any other word or words to describe
or designate dyed cony (rabbit) fur.

It is further ordered, That the respondent shall, within 90 days
from the date of the service upon it of the order herein, file with
the Commission a report in writing, setting forth in detail the
manner and form of its compliance with this order.
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Syllabus
IN tHE MATTER OF
HUDSON FUR DYEING, INC,

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §
O AN ACT OF CONGRESS APPROVED SEPT. 268, 1914

Docket 2125. Complaint, Nov. 9, 19383—Order, June 25, 1935

Complaint charged respondent corporation, engaged in dressing, dyeing, trade-
marking, or otherwise marking and designating, among others, rabbit skins,
at the instance and request of and in accordance with speclal agreements
with the owner furriers or dealers who sell the same, thus dressed, dyed,
marked, and designated, by it, to garment manufacturers, with misbrand-
ing or mislabeling, in stamping upon the backs of rabbit skins, so dressed
and dyed by it as to cause the fur thereof to resemble the appearance of
the much superior seal, the words “IIudson Seal”, with full knowledge
and in aid of sale in Interstate commerce, by said owners and manufac-
turers, respectively, of such skins and garments made thereof as and for
seal on account of their resemblance to the dyed fur of genuine seal, due to
its agency or service in thus marking, describing, and designating the same;

With capacity and tendency to mislead and deceive the public into the pur-
chase of said skins and of garments made therefrom, from said owner
and manufacturer vendors thereof, as and for seal and the substantially
more costly sealskin garments, respectively, and with the effect of furnish-
ing manufacturers and wholesale and retail dealers with the means ena+
bling them to perpetrate a fraud upon the purchasing public by representing
to their respective customers in the various localities of the several States
in which their business 1s conducted that such garments are sealskin,
and offering and selling the same to the public as and for genuine seal,
and exhibiting the aforesald trade mark in support of such misrepresen-
tation, and of aiding, assisting, and abetting sale in interstate commerce
of rabbit skins thus dressed, ete., by it, and of garments thereof, as and
for seal, by the owners and manufacturers, respectively, and with capacity
and tendency to divert trade to the owners offering and selling in inter-
state commerde rabbit skins, thus dressed, dyed and marked or stamped by it
for them, and to manufacturers of garments made thereof similarly offering
the same, from dealers or furriers selling skins of rabbit, seal, or other fur-
bearing animals In such commerce, truthfully described and marked, and
from manufacturers thus selling garments made of such skins, truthfully
branded and described; to the prejudice of the public and of competitors
of the aforesaid owners and of satd owners’ vendees, the manufacturers
of garments thereof, and to the prejudice of the competitors of itself and
of {ts principals and thiose thus aided, assisted and abetted by it in such
practices.

Ordered, respondent consenting, that respondent, its officers, ete., in connection
with the dyeing or dressing, sale, offer, or advertisement of dyed muskrat
fur or dyed cony (rabbit) fur, in interstate commerce, cease and desist
from describing fur other than by the use of the correct name of the fur
as the last word In the designation thereof, and from the use of the words

1The order 18 published as modified as of that date. Originael order, not printed, was
made as of May 18, 10353,
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“seal” or “Hudson Seal” as designations thereof, subject to permitted use
thereof Iin an adjective sense, together with such words as “dyed” or
“blended”, as in said order in detail set forth.

Mr. James M. Brinson for the Commission.
COMPLAINT

Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
Hudson Fur Dyeing, Inc., hereinafter designated respondent, has
been and is using unfair methods of competition in interstate com-
merce in violation of the provisions of Section 5 of said Act, and
states its charges in that respect as follows:

Paracraru 1. Respondent, Hudson Fur Dyeing, Inc., is now, and
for more than a year last past has been a corporation organized,
existing, and doing business under the laws of the State of New
Jersey with its principal office and place of business in the city of
Newark in said State, and engaged in the business of dressing, dye-
ing, and trade-marking or otherwise marking and designating rabbit
skins and the skins of other fur-bearing animals for the owners
thereof,

Respondent has rendered and renders such service for owners of
rabbit skins, at their instance and request and in pursuance of and
in accordance with special agreements therefor. Such owners have
been and are furriers or dealers engaged in the business of gelline
rabbit skins or the skins of other fur-bearing animals i commerc:,
among and between the various States of the United States, It has
been and is the practice of said owners of rabbit skins dressed
dyed, and trade-marked, or otherwise marked or designated, for
them by respondent, to sell them with the full know]edge of re-
spondent to manufacturers of fur garments, having their places of
business in the city of Newark or elsewhere in the State of New
Jersey, and in the various other States of the United States, and
such manufacturers have offered for sale and sold garments made
from rabbit skins so dressed, dyed, and trade-marked, or otherwise
marked or designated, in commerce among and between the various
States of the United States, causing them when sold to be trans-
ported from their several places of business to purchasers located in
various other States of the United States than the State o States
wherein are situated such places of business.

It has been and is the practice of respondent to render such serv-
ices in dressing, dyeing, and trade-marking, or otherwise marking
or designating, rabbit skins for their owners with the full knowledge
expectation, purpose, and intent that such skins or garments made’
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therefrom will be offered for sale and sold in interstate commerce,
and the acts and practices of respondent hereinafter described in
paragraph 2 hereof have been and are directly related to and in
furtherance of such business by the owners of such skins and the
manufacturers of garments therefrom.

In the course and conduct of its business respondent has been and
is engaged in competition with other individuals, partnerships, and
corporations, dressing and dyeing rabbit skins, or the skins of other
fur-bearing animals, for their owners in pursuance of agreements:
therefor, for sale in interstate commerce, or for manufacture into
garments to be sold in such commerce. The owners of rabbit skins,
dressed, dyed, and trade-marked, or otherwise marked or designated,
by respondent, and the manufacturers of garments therefrom, have
been and are in competition with individuals, partnerships, and cor-
porations engaged in the sale of similar or competitive products in
like commerce.

Par. 2. The respondent uses and has used, a process for dressing
and dyeing rabbit skins which causes the fur of such skins to re-
semble in appearance dyed sealskins, and causes such skins to be
stamped, marked or designated on the backs thereof with the words
“IHudson Seal.” Dyed rabbit skins resemble dyed sealskins in
appearance only and such skins are greatly inferior to the skins of
seals, and garments made from sealskins command prices substan-
tially greater than the prices commanded by garments made from
rabbit skins.

Par. 3. Large quantities of rabbit skins have been and are dressed
and dyed by respondent so as to resemble and imitate sealskins, and
stamped as aforesaid, for their owners, for manufacture into coats
or other fur garments for women. Such garments have been and
are sold by such manufacturers, among and between the various
States of the United States, as and for garments made from seal-
skins on account of or by means of their resemblance to the dyed furs
of genuine seals, resulting from the agency or service of respondent
in marking, describing, and designating such skins as Hudson Seal.

Par. 4. There are now and have been for many years last past
competitors of respondent dressing and dyeing rabbit skins or skins
of other fur-bearing animals for their owners for sale in interstate
commerce or to manufacturers of fur garments selling in such com-
merce, and either stamping or marking them so as clearly to indicate
the kind or character of such skins, or omitting any mark or desig-
nation, and such skins and garments made from them have been
and are sold in interstate commerce in competition with rabbit skins
or garments made therefrom, dyed and stamped by respondent as
described in paragraph 2.
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There are now and for many years last past have been competitors
of the owners of rabbit skins so dyed and stamped by respondent, and
of manufacturers selling garments made therefrom, offering for sale
and selling in interstate commerce dyed rabbit skins clearly de-
scribed and advertised as such, and garments manufactured from
dyed rabbit skins without any trade mark, brand, stamp, or other
description containing the word “seal” or thereby or otherwise sug-
gesting or implying that such garments have been or are made from
or out of sealskins, or any other skins than rabbit skins, and there
have been and are other competitors of the owners of rabbit skins
dyed and stamped by respondent and of manufacturers selling in
interstate commerce garments made therefrom, offering for sale and
selling in interstate commerce genuine dyed sealskins, or garments
made therefrom, truthfully trade-marked, branded, or described.

Par. 5. The acts and practices of the owners of the rabbit sking so
dressed, dyed and stamped or branded for them by respondent at
their instance and request, in offering for sale and selling such skins
in interstate commerce, and the acts and practices of manufacturers
of fur garments in offering for sale and selling in interstate com-
merce garments made from rabbit skins dyed to resemble sealskins
bearing the brand, mark, or designation “Hudson Seal”, have had
and have the capacity and tendency to mislead and deceive the
public into the purchase of such skins as and for sealskins, and into
the purchase of garments made from such skins as and for garments
made from sealskins. Such acts and practices have furnished manu-
facturers and dealers, wholesale and retail, with the meang by which
they have been and are enabled to perpetrate a fraud upon the pur-
chasing public by representing to their respective customers in the
various localities of the various States in which their business is
eonducted, that garments made from skins so dressed, dyed, and
marked or stamped by respondent are sealskins, and by offering for
sale and selling the same to the public as and for genuine sealskings
and by exhibiting said trade mark to support such representation.

Such acts and practices by the owners of rabbit skins dressed, dyed
and marked or stamped by respondent, and by the vendees of such
owners, including manufacturers. of fur garments, have had and have
the capacity and tendency to divert trade to the owners of rabbit
skins dyed, dressed, and so marked or stamped by respondent, who
have offered for sale and sold them in interstate commerce and to
manufacturers of garments made from such skins, offering for sale
and selling the same in interstate commerce, from dealers or furriers
selling the skins of rabbits and of other fur-bearing animals in inter-
state commerce, truthfully described and marked, and from manu-
facturers selling in interstate commerce garments made from seal.
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skins, rabbit skins, and the skins of other fur-bearing animals,
truthfully branded and described.

The acts and practices of respondent described in paragraph 2
have aided, assisted, and abetted the owners of rabbit skins dressed,
dyed, and stamped or designated for them by respondent in selling
such skins in and among the various States of the United States as
and for sealskins, and have aided, assisted, and abetted the manu-
facturers of garments from such skins in selling them in such com-
merce as and for garments made from sealskins.

Par. 6. The above and foregoing practices of the owners of rabbit
skins dressed, dyed, and marked or stamped by respondent and of
the vendees of such owners, including the manufacturers of garments
from such skins, have been and are to the prejudice of the public
and of their competitors, and the above and foregoing practices of
respondent have been and are to the prejudice of the public and
respondent’s competitors and the competitors of respondent’s prin-
cipals, and those it has aided, assisted, and abetted in such practices
in interstate commerce, which practices have been and are unfair
methods of competition in interstate commerce in violation of the
provisions of Section 5 of an Act entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST 2

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
the Federal Trade Commission, on the 9th day of November 1933.
issued its complaint against Iudson Fur Dyeing, Inc., a corpora-
tion, respondent herein, and caused the same to be served upon said
respondent as required by law, in which complaint it is alleged that
respondent has been and is using unfair methods of competition in
commerce in violation of the provisions of Section 5 of said Act.

On May 17, 1934, respondent filed an answer to said complaint in
which it consented that the Commission may make, enter, and serve
upon it an order to cease and desist from the violations of law al-
leged in the complaint, in accordance with the provisions of Section
() of Rule V of the Rules of Practice of the Commission; and the
Commission having accepted said answer, issued an order to ceaso
and desist on May 16, 1935, and thereafter, on to wit the 17th
day of June 1935 the Commission being now fully advised in the
premises, modifies the said order to cease and desist, and

£ Published as modified.
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1t is now ordered, That respondent, Hudson Fur Dyeing, Inc., its
officers, agents, representatives, and employees, in connection with
the dyeing or dressing, sale, offering for sale, or advertising of dyed
muskrat fur, or dyed cony (rabbit) fur, cease and desist from:

1. Describing furs in any other way than by the use of the correct
name of the fur as the last word of the description, and when any
dye or blend is used simulating another fur the true name of the fur
appearing as the last word of the description must be immediately
preceded by the word “dyed”, or “blended”, compounded with the
name of the simulated fur.

2. Using the word “seal” alone or in connection, combination, or
conjunction with any other word or words to describe or designate
dyed cony, unless and until the word “seal” is compounded with the
word “dyed” and such compounded word Is immediately followed by
the word “cony”, as “seal-dyed cony”.

3. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination, or conjunction with any other
word or words to describe or designate dyed muskrat unless and
until the word “seal” or the words “Iudson Seal” are compounded
with the word “dyed” and such word or words so compounded are
immediately followed by the word or words signifying or designat-
ing the true name of the fur, as “seal-dyed muskrat” or “ITudsen
Seal-dyed muskrat”.

4, Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination, or conjunction with any other
word or words (regardless of corporate name, trade name or trade
mark), except that the word “seal” may Le used as an adjective to
denote or describe the color or character of the dye of muskrat or
cony fur, as “seal-dyed muskrat” or “scal-dyed cony™, and except that
the words “Iudson Seal” may be used as an adjective to denote or
describe the color or character of the dye of muskrat fur, as “Hud-
son Seal-dyed muskrat”. .

5. Using the word “Hudson” standing alone or in conpection
combination, or conjunction with any other word or words to describé
or designate dyed cony (rabbit) fur.

It 48 further ordercd, That the respondent shall, within 99 days
from the date of the service upon it of the order herein, file with
the Commission a report in writing, setting forth in detail the man-
ner and form of their compliance with this order.
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Ix TuE MATTER OF
MENDOZA FUR DYEING WORKS, INC.

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC, §
OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2126. Complaint, Nov. 9, 1933—Order, June 25, 1935*

Complaint charged respondent corporation, engaged in dressing, dyeing, and
trade-marking or otherwise marking and designating, among others, rabbit
skins, at the instance and request of, and in accordance with special agree-
ments with, the owner-furrlers or dealers who sell the same, thus dressed,
dyed, and trade-marked or otherwise marked or designated, to garment
manufacturers, or make use thereof themselves for garment manufacture,
with misbranding or mislabeling, and advertising falsely or misleadingly,
in describing or designating as “Mendoza Beaver”, rabbit skins so dyed
by it as to cause the fur thereof to resemble that of dyed beaver, using said
words In advertising in magazines and trade literature of general circula-
tion, together with the words “This stamp signifies genuine Mendoza
Beaver and Mendoza Seal”, and furnishing the owners of said skins, thus
dyed by it, garment labels containing the words, “Mendoza Beaver”, with
full knowledge and in aid of sale in interstate commerce of said skins,
thus dressed, dyed, and designated by it, and garments made therefrom,
as and for beaver on account of their resemblance thereto, resulting from
its sald service, and advertisements and labels, describing, and designating,
as aforesaid, such skins and garments made therefrom;

With capacity and tendency to mislead and deceive the public into the purchase
of said skins and of garments made therefrom, from sald owner and manu-
facturer vendors thereof, respectively, as and for beaver, and with effect
of furnishing manufacturers and wholesale and retail dealers with the
means enabling them to perpetrate a fraud upon the purchasing public by
advertising In the varlous localities of the several States in which their
businesses are conducted, garments made from skins so dressed and dyed
by it, as “Mendoza Beaver”, and by offering and selling the same to the
public as and for genuine beaver, and of aiding, assisting, and abetting
sale in interstate commerce of rabbit skins, thus dressed, ete., by it, and
of garments thereof, as and for beaver, by the owners and manufacturers,
respectively, and with capacity and tendency to divert trade to owners
offering and selling in interstate commerce rabbit skins thus dressed and
dyed by it, and to manufacturers sclling in such commerce garments
thereof, and to other vendees of said owners, and to wholesalers of such
garments, and their customers, the retailers, from dealers or furriers
selling the sking of rabbit and other fur-bearing animals in such com-
merce, truthfully described and marked, and from manufacturers and
dealers selling therein garments made from beaver, rabbit, and other skins
of fur-bearing animnals, truthfully branded and described, and from their
customers, the retailers; to the prejudice of the public and of competitors
of the aforesald owners of such rabbit sking, and of manufacturers of

s The order is published as modified as of that date. Original order, not printed, was
made as of May 16, 1935,
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garments therefrom, thus aided, assisted, and abetted by it in the sale of
said skins and garments as and for beaver, and to the prejudice of com-
petitors of itself and of its principals and those it thus aided, ete., in such
practlces.

Ordered, respondent consenting, that respondent, its officers, etec., in connection
with the dyeing or dressing, sale, offer, or advertisement of dyed muskrat
fur or dyed cony (rabbit) fur, in Interstate commerce, cease and desist
from describing furs other than by the use of the correct name of the fur
as the last word In the designation thereof, and from the use of the words
“Beaver” or “Seal” as deslgnations thereof, subject to the permitted nse
thereof in an adjective sense, together with such words as “dyed” or
“blended”, as in said order in detail set forth.

Mr. James M. Brinson for the Commission.
Mr. Philip L. Liebman, of New York City, for respondent,

COMPLAINT

Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
Mendoza Fur Dyeing Works, Inc., hereinafter designated respondent,
has been and is using unfair methods of competition in interstate
commerce in violation of the provisions of Section 5 of said Act, and
states its charges in that respect as follows:

ParacrarH 1. Respondent, Mendoza Fur Dyeing Works, Inc, is
now, and for more than a year last past has been a corporation organ-
ized, existing, and doing business under the laws of the State of New
York with its principal office and place of business in the city of New
York, in said State, and engaged in the business of dressing, dyeing,
and trade-marking or otherwise marking and designating rabbit skins
and the skins of other fur-bearing animals for the owners thereof,
It uses, and has used a process for dyeing rabbit skins which causes
the fur of such skins to resemble the fur of dyed beaver skins, and
it describes and designates rabbit skins so dyed by it as “Mendoza
Beaver”,

Respondent has rendered and renders such service for owners of
rabbit skins, at their instance and request and in pursuance of and
in accordance with special agreements therefor. Such owners have
been and are furriers or dealers engaged in the business of selline
rabbit skins or the skins of other fur-bearing animals in COmmerc:
among and between the various States of the United States. It has
been and is the practice of said owners of rabbit skins dressed, dyed,
and trade-marked or otherwise marked or designated for them by
respondent, to sell them to manufacturers of fur garments, and others
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described and designated as Mendoza Beaver, at the instance of, and
in cooperation with, respondent. Such manufacturers have offered
for sale and sold garments made from rabbit skins so dressed, dyed,
and designated by respondent, in commerce among and between the
various States of the United States, as “Mendoza Beaver”, causing
them when sold to be transported from their several places of busi-
ness to purchasers located in various other States of the United
States than the State or States wherein are situated such places of
business.

It has been and is the practice of respondent to render such serv-
ice in dressing, dyeing, and designating rabbit skins for their owners,
with the full knowledge, expectation, purpose, and intent that such
skins, or garments made therefrom, will be offered for sale and sold
in interstate commerce. In furtherance of such sales in interstate
commerce it has been and is the practice of respondent to advertise
In magazines, journals, and other trade literature of general circula-
tion in and through the various States of the United States, in the
course of which, it has used and uses the following language to de-
scribe rabbit skins dyed by it and garments made therefrom, to wit,
“Mendoza Beaver”. In such advertisements, or some of them, ap-
pear representations or stamps, below one of which is the following:
“This stamp signifies genuine Mendoza Beaver and Mendoza Seal”.
Further to encourage, assist, and promote the sale of such garments
in such commerce as and for garments made from beaver skins, it
has been and is the practice of respondent to furnish the owners of
rabbit skins, dyed by it to resemble beaver skins, with labels to be
attached to garments made from such skins containing the words
“Mendoza Beaver”.

In the course and conduct of its business respondent has been and
is engaged in competition with other individuals, partnerships and
corporations dressing and dyeing rabbit skins, or the skins of other
fur-bearing animals, for their owners for sale in interstate commerce
or for manufacture into garments to be sold in such commerce, The
owners of rabbit skins dressed, dyed, described, or designated by
respondent and the manufacturers of garments therefrom have been
and are in competition with individuals, partnerships, and corpora-
tions engaged in the sale of similar or competitive products in inter-
state commerce.

Par. 2. Large quantities of rabbit skins have been and are so
dressed and dyed by respondent as to resemble and imitate beaver
skins, for their owners, including M. D. Spigel, Inc., a manufactur-
ing furrier, doing business in the city of New York and State of
New York, for manufacture into coats or other fur garments for

113053™—38—vol. 21—
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women. Such garments, usually bearing labels described in para-
graph 2 hereof in a conspicuous place thereon, have been sold and
are sold by such manufacturers, including said M. D. Spigel, Ine.,
among and between the various States of the United States, as and
for Mendoza Beaver on account of or by means of their resemblance
to the dyed furs of genuine beavers, resulting from the agency or
service of respondent and its advertisements and labelg describing
and designating such skins and garments made therefrom ag
“Mendoza Beaver”,

Par. 3. There are now and have been for many years past com-
petitors of respondent dressing and dyeing rabbit skins or sking of
other fur-bearing animals, for their owners, either for sale in inter-
state commerce, or for sale for manufacture into garments for such
commerce, who either stamp or mark them so as clearly to indicate
the kind or character of such skins, or omit any mark or designation.

There are now and for many years last past have been com-
petitors of the owners of rabbit skins dyed by respondent and of
manufacturers selling garments made therefrom, offering for sale
and selling in interstate commerce dyed rabbit skins clearly described
and advertised as such, and garments manufactured from dyed
rabbit skins without any trade mark, brand, stamp, label, or other
description containing the word “beaver” or thereby or otherwise
suggesting or implying that such garments have been or are made
from or out of beaver skins, or any other skins than rabbit skins, and
there have been and are other competitors of the owners of rabbit
skins dyed by respondent and of manufacturers selling in interstate
commerce garments made therefrom, offering for sale ang selling in
such commerce garments made from genuine dyed beaver skin truth-
fully trade-marked, branded, or described.

Par. 4. The acts and practices of the owners of the rablit skins
so dressed and dyed for them by respondent at their instance and
request, in offering for sale and scflling such sking in interstate
commerce, and the acts and practices of manufacturers of fur
garments in offering for sale and selling in interstate commerce
garments made from rabbit skins dyed to resemble beaver skins,
described and designated as Mendoza Beaver, have had and have
and each of them has had and has’the capacity ang tendency to
mislead and deceive the public into the purchase of such skins as
and for beaver skins, and into the purchase of garments made from
such skins as and for garments made from beaver skins. Such
acts and practices have furnished manufacturers and dealers, whole-.
sale and retail, with the means by which they have been and are
enabled to perpetrate a fraud upon the purchasing public by adver-
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tising in the various localities of the various States in which their
business is conducted, garments made from skins so dressed and
dyed by respondent as Mendoza Beaver, and by offering for sale and
selling the same to the public as and for genuine beaver.

Such acts and practices by the owners of rabbit skins dressed and
dyed by respondent, and by the vendees of such owners, including
manufacturers of fur garments, have had and have the capacity and
tendency to divert trade to the owners of rabbit skins dyed and
dressed by respondent, who have offered for sale and sold them in
interstate commerce and to manufacturers of garments made from
such skins, and wholesalers offering for sale and selling the same
in interstate commerce, and to their customers, the retail dealers,
from dealers or furriers selling the skins of rabbits and of other fur-
bearing animals in interstate commerce, truthfully described and
marked, and from manufacturers and dealers selling in interstate
commerce garments made from beaver skins, rabbit skins and the
skins of other fur-bearing animals, truthfully branded and described,
and from their customers, the retail dealers.

The acts and practices of respondent described in paragraph 2
have aided, assisted, and abetted the owners of rabbit skins dressed
and dyed for them by respondent in selling such skins in and among
the various States of the United States as and for beaver skins, and
have aided, assisted, and abetted the manufacturers of garments
from such skins in selling them in such commerce as and for garments
made from beaver skins.

Par. 5. The above and foregoing practices of the owners of rabbit
skins dressed and dyed by respondent and of the vendees of such
owners, including the manufacturers of garments from such skins,
have been and are to the prejudice of the public and of their competi-
tors, and the above and foregoing practices of respondent have been
and are to the prejudice of the public and respondent’s competitors
and the competitors of respondent’s principals, and those it has aided,
assisted, and abetted in such practices in interstate commerce, which
practices have been and are unfair methods of competition in inter-
state commerce in violation of the provisions of Section 5 of an
Act entitled “An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes”.

ORDER TO CEASE AND DESIST 2

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the

® Published as modified.
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Federal Trade Commission, on the 9th day of November 1933, issued
its complaint against Mendoza Fur Dyeing Works, Inec., a corpora-
tion, respondent herein, and caused the same to be served upon said
respondent as required by law, in which complaint it is alleged that
respondent has been and is using unfair methods of competition in
commerce in violation of the provisions of Section 5 of said Act.

On May 16, 1935, respondent filed an answer to said complaint in
which it consented that the Commission may make, enter and serve
upon it an order to cease and desist from the violations of law al-
leged in the complaint, in accordance with the provisions of Section
(b) of Rule V of the Rules of Practice of the Commission; and the
Commission having accepted said answer, issued an order to cease
and desist on May 16, 1935, and thereafter, on to wit the 17th day
of June 1935 the Commission, being now fully advised in the prem-
ises, modifies the said order to cease and desist, and

It is now ordered, that respondent, Mendoza Fur Dyeing Works,
Inc., its officers, agents, representatives, and employees, in connection
with the dyeing or dressing, sale, offering for sale, or advertising of
dyed cony (rabbit) fur, cease and desist from:

1. Describing furs in any other way than by the use of the correct
name of the fur as the last word of the description, and when any
dye or blend is used simulating another fur the true name of the
fur appearing as the last word of the description must be immedi-
ately preceded by the word “dyed”, or “blended”, compounded with
the name of the simulated fur.

2. Using the word “seal” or the word “beaver” alone or in con-
nection, combination, or conjunction with any other word or words
to describe or designate dyed cony or dyed beaver, unless and until
the word “seal” and the word “beaver” are compounded with the
word “dyed” and such compounded word or words are immediately
followed by the word “cony”, as “seal-dyed cony” or “beaver-dyed
cony”,

8. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination or conjunction with any other
word or words to describe or designate dyed muskrat unless and
until the word “seal” or the words “Hudson Seal” are compounded
with the word “dyed” and such word or words so compounded ave
immediately followed by the word or words signifying or designat-
ing the true name of the fur, as “seal-dyed muskrat” or “Hudson
Seal-dyed muskrat”.

4, Using the word “seal” or the word “beaver” or the words “ITyd-
son Seal” standing alone or in connection, combination, or conjunc-
tion with any other word or words (regardless of corporate name,
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trade name or trade-mark), except that the word “seal” or the word
“beaver” may be used as an adjective to denote or describe the color
or character of the dye of muskrat or cony fur, as “seal-dyed musk-
rat” or “beaver-dyed cony” or “seal-dyed cony”, and except that the
words “Hudson Seal” may be used as an adjective to denote or de-
scribe the color or character of the dye of muskrat fur, as “Hudson
Seal-dyed muskrat”.

5. Using the word “Hudson” standing alone or in connection, com-
bination or conjunction with any other word or words to describe or
designate dyed cony (rabbit) fur.

It is further ordered, That the respondent shall, within 90 days
from the date of the service upon it of the order herein, file with
the Commission a report in writing, setting forth in detail the man-
ner and form of its compliance with this order.
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OAKLAND FUR DYEING, INC.

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2127. Complaint, Nov, 9, 1933—Order, June 25, 19351

Complaint charged respondent corporation, engaged In dressing, dyelng, and
trade-marking or otherwise marking and designating, among others, rabbit
skins, at the instance and request of and in accordance with special
agreements with the owner furriers or dealers who sell the same, thus
dressed, dyed, marked, branded, or designated by it for them, to garment
manufacturers, with misbranding or mislabeling in stamping on the backs
of rabbit skins, so dressed and dyed by It as to cause the fur thereof to
resemble the appearance of the much superior sealskin in pliability, gur-
ability, and wearing quality of the fur, the words “Oakland Seal” in large
and conspicuous letters, together with the words “Dyed Cony” in small
and inconspicuous letters, with full knowledge and in aid of sale in {nter-
state commerce by said owners of such skins, thus dressed, dyed, and
marked by it for them, and by the manufacturers of garments made there-
from under the designation “Sealines”, on account of or by means of their
resemblance to the dyed fur of genuine seal, resulting from its said agency
or service and its aforesald mark or brand, conspicuously d]sp]aying the
words “Oakland Seal” ;

With capacity and tendency to mislead and decelve the public into the purchase
of sald sking and of garments made therefrom, from said owner and manu-
facturer vendors thereof, as and for geal, and the substantially more costly
gealskin garments, respectively, and with effect of furnishing manu-
facturers and wholesale and retail dealers with the means enabling them
to perpetrate a fraud upon the purchasing public by representing that sald
garments are made of genuine seal and by exhibiting to customers ang pros-
pective customers the words “Oakland Seal” stamped on the skins thereof
in support of such false representation, and of aiding, assisting, and
abetting sale in interstate commerce of rabbit skins thug dressed, etc,, by
it, and of garments therefrom, as and for seal, by the respective owners
and manufacturers, and dealers therein in their various localities, and
with capacity and tendency to divert trade t5 owners offering and selling
in interstate commerce sald skins, thus dyed, dressed and stamped by it
for them, and to manufacturers of garments made thereof similarly offer-
ing the same, and to wholesale dealers therein and latter’s retail dealer
customers, from dealers or furriers selling skins of rabbit ang other fur-
bearing animals in such commerce, truthfully described ang marked, and
from manufacturers and wholesalers thus selling garments made of seal,
rabbit, or skin of other fur-bearing animals, truthfully described and
branded, and from their retall dealer customers; to the prejudice of the
public and of competitors of the aforesald owners and of said owpers’
vendees, the garment manufacturers, and to the prejudice of the competitors

—
1The order {s published as modifled as of that date. Original order, not printed, was
made as of May 16, 1935.
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of Itself and of its principals, and those thus aided, assisted, and abetted
by it in such practices.

Ordered, respondent consenting, that respondent, its officers, etc., in connection
with the dyeing or dressing, sale, offer, or advertisement of dyed muskrat
fur or dyed cony (rabbit) fur, in interstate commerce, cease and desist
from describing fur other than by the use of the correct name of the
fur as the last word In the designation thereof, and from the use of the
word ‘“seal” as designation thereof, subject to permitted use thereof in an
adjective sense, together with such words as *‘dyed” or “blended”, as in
said order in detail set forth,

Mr. James M. Brinson for the Commission,
COMPLAINT

Acting in the public interest pursuant to the provisions of an
act of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, the Federal Trade Commission charges
that Oakland Fur Dyeing, Inc., hereinafter designated respondent,
has been and is using unfair methods of competition in interstate
commerce in violation of the provisions of Section 5 of said Act,
and states its charges in that respect as follows:

Paracrapru 1. Respondent, Oakland Fur Dyeing, Inc., is now, and
for more than a year last past has been a corporation organized,
existing, and doing business under the laws of the State of New
York with its principal office and place of business in the city of
Brooklyn, in said State, and engaged in the business of dressing,
dyeing, and trade‘marking or otherwise marking and designating
rabbit skins and the skins of other fur-bearing animals for the
owners thereof. '

Respondent has rendered and renders such service for owners of
rabbit skins, at their instance and request and in pursuance of and
in accordance with special agreements therefor. Such owners have
been and are furriers or dealers engaged in the business of selling
rabbit skins or the skins of other fur-bearing animals in commerce
among and between the various States of the United States. It has
been and is the practice of said owners of rabbit skins dressed, dyed,
marked, branded, or designated for them by respondent, to sell them
with the full knowledge of respondent to manufacturers of fur gar-
ments, having their places of business in the city and State of New
York or elsewhere in said State, and in the various other States
of the United States, and such manufacturers have offered for sale
and sold garments made from rabbit skins so dressed, dyed, marked,
branded, or designated in commerce among and between the various
States of the United States, causing them when sold to be trans-
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- ported from their several places of business to purchasers located
in various other States of the United States than the State or States
wherein are situated such places of business.

It has been and is the practice of respondent to render such services
in dressing, dyeing, marking, branding, or designating rabbit skins
for their owners with the full knowledge, expectation, purpose, and
intent that such skins or garments made therefrom will be offered for
sale and sold in interstate commerce, and the acts and practices of
respondent hereinafter described in paragraph 2 hereof have been
and are directly related to and in furtherance of such business by
the owners of such skins and the manufacturers of garments there-
from.

In the course and conduct of its business respondent has been and
is engaged in competition with other individuals, partnerships, and
corporations, dressing, dyeing, marking, branding, or designating
rabbit skins or the skins of other fur-bearing animals for the owners
thereof for sale in interstate commerce or for sale to manufacturers
to be made into fur garments to be sold in such commerce, The
owners of rabbit skins, dressed, dyed, marked, branded, ‘or desig-
nated by respondent, and the manufacturers of garments therefrozl.n
have been and are in competition with individuals, partnerships, and
corporations engaged in the sale of similar or competitive products
in like commerce.

Par. 2. The respondent uses and has used, a process for dressing
and dyeing rabbit skins which causes the fur of such sking to reE:
semble in appearance the fur of genuine sealskins, anq thereupon
respondent stamps or causes to be stamped on the back of each of
the skins so treated by it in large and conspicuous letters the words
“Ogakland Seal”. Below the words “Oakland Segl” respondent
causes to be stamped the words “Dyed Cony” in smal] and incon-
spicuous letters.

Garments made from rabbit skins so dyed, marked, branded. or
designated by respondent resemble garments made from dyed s’eal-
skins but in appearance only. Dyed rabbit skins are greatly inferior
to the skins of seals in pliability and durability of the leather and in
wearing quality and luster of the fur, and garments made from
sealskins command prices far in excess of or substantially greater
than the prices commanded by garments made from rabbi skins.

Par. 8. It requires approximately fifty rabbit sking for the con-
struction of coats for women, while it requires only seven sealsking
for such purpose, and large quantities of rabbit skins are dressed
dyed, stamped, marked, branded, or designated by respondent as’
described in paragraph 2 hereof, for manufacture into coats, or
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other fur garments for women. Such garments bearing the afore-
said mark, brand, or designation of respondent on the back of the
skins from which they have been and are made, have been and are
sold by manufacturers thereof in the course of their business among
and between the various States of the United States, under the name
of or described as “Sealines” on account or by means of their resem-
blance to the dyed furs of genuine seals resulting from the agency
or service of respondent and its mark, brand or designation con-
spicuously displaying the words “Oakland Seal” as described in
paragraph 2 hereof.

Par. 4. There are now and have been for many years last past
competitors of respondent dressirg and dyeing rabbit skins or skins
of other fur-bearing animals, including the skins of muskrats and
.seals for their owners, to be sold in interstate commerce, to furriers
or dealers or to manufacturers to be made into fur garments for
sale in interstate commerce, whose practice has been and is either
to stamp or mark such skins so as clearly to indicate their kind or
character, or to omit any such stamp, mark, or designatipn. Skins
so dressed and dyed by such competitors of respondent with or with-
out stamp or other designation thereon, respecting the kind or char-
acter of the skins, and garments made from them have been and are
offered for sale and sold in interstate commerce by furriers or deal-
ers or manufacturers who have been and are competitors of the in-
dividuals, partnerships, and corporations for whom respondent
performs and has performed the aforesaid service of dressing, dyeing,
stamping, and branding such rabbit skins.

Par. 5. The acts and practices of the owners of rabbit skins so
dressed, dyed, and branded for them by respondent at their instance
and request, in offering for sale and selling such skins in interstate
commerce, and the acts and practices of manufacturers of fur gar-
ments in offering for sale and selling in interstate commerce gar-
ments made from rabbit skins dyed to resemble sealskins and bearing
the aforesaid brand of “Oakland Seal”, have had and have and each
of them has had and has the capacity and tendency to mislead and
deceive the public into the purchase of such skins as and for sealskins,
and into the purchase of garments made from such skins as and for
garments made from sealskins. Such acts and practices have fur-
nished manufacturers and dealers, wholesale and retail, with the
means by which they have been and are enabled to perpetrate a
fraud upon the purchasing public by representing that garments
made from such skins are made from genuine seal fur, and by ex-
hibiting to customers and prospective customers stamped on such
skins the words “Oakland Seal” to support their false representations
that such garments are made from genuine seal fur.
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Such acts and practices by owners of rabbit skins so dressed, dyed,
and stamped by respondent and by their vendees, the manufacturers
of fur garments from such skins, have had and have and each of
them has had and has the capacity and tendency to divert trade to
the owners of rabbit skins so dyed, dressed, and stamped by re-
spondent, who have offered for sale and sold them in interstate com-
merce, and to manufacturers of garments made from such skins and
wholesale dealers offering for sale and selling the same in interstate
commerce, and to their customers, the retail dealers, from dealers or
furriers selling the skins of rabbits, and of other fur-bearing animals
in interstate commerce, truthfully described and marked, and from
manufacturers and wholesalers selling in interstate commerce gar-
ments made from sealskins, rabbit skins, and the skins of other fur-
bearing animals truthfully branded and described, and from theim
customers, the retail dealers. -

Such acts and practices by respondent, Oakland Fur Dyeing, Inc.,
described in paragraph 2 hereof, have aided, assisted, and abetted,
and aid, assist, and abet the sale in commerce among and between
the various States of the United States, by the owners of rabbit skins
dressed, dyed, marked, branded, or designated for them by respond-
ent, of such skins, as and for sealskins, and the sale in such com-
merce by manufacturers and wholesale dealers and the sale by dealers
in the various States of the United States in their various localities,
of garments made from such skins as and for garments made from
sealskins,

Par, 6. The above and foregoing practices of the owners of rabbit
skins, dressed, dyed, and stamped by respondent and of their ven-
dees, including the manufacturers of garments from such skins. have
been and are to the prejudice of the public and of their compétitors
and the above and foregoing practices of respondent have been and
are to the prejudice of the public and of respondent’s competitors,
and the competitors of respondent’s principals, and those it hag aided,
assisted, and abetted in such practices in interstate commerce, which
practices have been and are unfair methods of competition in inter-
state commerce in violation of the provisions of Section 5 of an
Act entitled “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST 2

Pursuant to the provisions of an Act of. Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-

t Published as modifled.
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mission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, on the 9th day of November 1933, issued
its complaint against Qakland Fur Dyeing, Inc., a corporation, re-
spondent herein, and caused the same to be served upon said respond-
ent as required by law, in which complaint it is alleged that respondent
has been and is using unfair methods of competition in commerce in
" violation of the provisions of Section 5 of said Act.

On May 16, 1934, respondent filed an answer to said complaint,
in which it consented that the Commission may make, enter, and
serve upon it an order to cease and desist from the violations of law
alleged in the complaint, in accordance with the provisions of Sec-
tion (b) of Rule V of the Rules of Practice of the Commission; and
the Commission having accepted said answer, issued an order to
cease and desist on May 16, 1935, and thereafter, on to wit, the 17th
day of June 1935, the Commission, being now fully advised in the
premises, modifies the said order to cease and desist, and

1t is now ordered, That respondent, Oakland Fur Dyeing, Inc., its
officers, agents, representatives and employees, in connection with
the dyeing or dressing, sale, offering for sale, or advertising of dyed
muskrat fur or dyed cony (rabbit) fur, cease and desist from:

1. Describing furs in any other way than by the use of the correct
name of the fur as the last word of the description, and when any
dye or blend is used simulating another fur the true name of the
fur appearing as the last word of the description must be immedi-
ately preceded by the word “dyed”, or “blended”, compounded with
the name of the simulated fur.

2. Using the word “seal” alone or in connection, combination, or
conjunction with any other word or words to describe or designate
dyed cony, unless and until the word “seal” is compounded with the
word “dyed” and such compounded word is immediately followed
by the word “cony”, as “seal-dyed cony”.

3. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination, or conjunction with any other
word or words to describe or designate dyed muskrat unless and
until the word “seal” or the words “Hudson Seal” are compounded
with the word “dyed” and such word or words so compounded are
immediately followed by the word or words signifying or designat-
ing the true name of the fur, as “seal-dyed muskrat” or “Hudson
Seal-dyed muskrat”.

4. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination, or conjunction with any other
word or words (regardless of corporate name, trade name, or trade
mark), except that the word “seal” may be used as an adjective to
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denote or describe the color or character of the dye of muskrat or
cony fur, as “seal-dyed muskrat” or “seal-dyed cony”, and except that
the words “Hudson Seal” may be used as an adjective to denote or
describe the color or character of the dye of muskrat fur, as “Hudson
Seal-dyed muskrat”.

5. Using the word “Hudson” standing alone or in connection,
combination, or conjunction with any other word or words to describe °
or designate dyed cony (rabbit) fur.

It is further ordered, That the respondent shall, within 90 days
from the date of the service upon it of the order herein, file with the
Commission & report in writing, setting forth in detail the manner
and form of its compliance with this order.
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IN THE MATTER OF

PHILIP A. SINGER & BRO., INC.

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2128. Complaint, Nov. 9, 1933—Order, June 25, 1935}

Complaint charged respondent corporation, engaged in dressing, dyeing, and
trade-marking or otherwise marking and designating, among others, rabbit
skins, at the instance and request of and in accordance with special agree-
ments with the owner furriers or dealers, who sell the same, thus dressed,
dyed, and trade-marked by it for them, to garment manufacturers, with
misbranding or mislabeling, in stamping upon tlie backs of rabbit skins,
s0 dressed and dyed as to cause the fur thereof to resemble the appear-
ance of the much superior seal with its greater pliability, durability, and
wearing quality and luster, its registered trade mark containing in large
and conspicuous letters, the words “Baltic Scal”, together with the words,
below, in small and inconspicuous letters, “Dyed Cony”, and with furnish-
ing said owners with garment labels containing sald words printed as
hereinabove set forth, with full knowledge and in aid of sale in interstate
commerce by such owners and manufacturers, respectively, of such skins,
thus dressed, dyed, and trade-marked by it, and garments made therefrom,
under the name of or described as “Sealines”, on account of their re-
semblance to the dyed fur of genuine seal, resulting from its aforesaid
service and trade mark conspicuously displaying said words “Baltic Seal”,
as herelnabove set forth;

With effect of furnishing retail dealers in garments made from skins dyed by
it to resemble and imitate seal and trade-marked as above set forth, the
means of perpetrating a fraud upon the purchasing public by represent-
ing sald garments as made of “Daltlc Seal”, and exhibiting to customers
and prospective customers said mark stamped on the skins composing the
same in support of such false representations, and of aiding, assisting, and
abetting sale in interstate commerce of rabbit sking as and for seal, and
of garments made thereof as and for the substantially more costly seal-
skin product, and with capacity and tendency to divert trade to the afore-
said owners of such skins, thus dressed, dyed, and trade-marked by it for
them, offering and selling the same in interstate commerce, and to manu-
facturers of garments thereof or wholesale dealers therein, similarly offer-
ing and selling the same, and to their retail dealer customers, from dealer-
furriers selling skins of rabbit, seal and other fur-bearing animals in inter-
state commerce, truthfully described and marked, and from manufacturers
or wholesale dealers selling In such commerce, garments made from seal
or other skins as herelnabove set forth, truthfully branded and deseribed,
and from their retail dealer customers; to the prejudice of the public
and of its competitors and those of its principals, thus aided, assisted, and
abetted by it in such practices.

Ordercd, respondent consenting, that respondent, itg officers, ete., in connection
with the dyeing or dressing, sale, offer or advertisement of dyed muskrat

1 The order 18 published as modified ag of that date. Orlginal order, not printed, was
made a8 of May 16, 1935.
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fur or dyed cony (rabbit) fur, in Interstate commerce, cease and deslst
from describing fur other than by the use of the correct name of the fur
as the last word in the designation thereof, and from the use of the word
“seal” as designation thereof, subject to permitted use thereof in an
adjective sense, together with such words as “dyed” or “blended”, ag in
said order in detail set forth,

Mr, James M. Brinson for the Commission.
CoMPLAINT

Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
Philip A. Singer & Bro,, Inc., hereinafter designated respondent,
has been and is using unfair methods of competition in interstate
commerce in violation of the provisions of Section 5 of said Act, and
states its charges in that respect as follows:

Paracrapi 1. Respondent, Philip A. Singer & Bro,, Inc., is now,
and for more than a year last past has been a corporation organized;
existing, and doing business under the laws of the State of New
Jersey with its principal office and place of business in the city
of Newark, in said State, and engaged in the business of dressine
dyeing, and trade-marking or otherwise marking and designatinz
rabbit skins and the skins of other fur-bearing animals for the
pwners thereof. Respondent obtains skins to be dyed by it at the
places of business of the owners of such skins in the city of New
York, State of New York, and transports such skins in its own
trucks from the State of New York to its own place of business at
Newark in the State of New Jersey, where it dresses, dyes, trade-
marks and then transports them in its own trucks from its said place
of business to the respective places of business of the respective owners
of such skins in the city of New York and State of New York. It
also has transported to it by railroad quantities of such gking from
customers in Pennsylvania, Massachusetts, and other States which
respondent dresses, dyes, trade-marks and then causes to be trang-
ported by railroad or otherwise from the State of New Jersey into
and through other States of the United States to the respective
owners,

Respondent has rendered and renders such service for owners of
rabbit skins, at their instance and request and in pursnance of and
in accordance with special agreements therefor. Such owners have
been and are furriers or dealers engaged in the business of selling
rabbit skins or the skins of other fur-bearing animals in commercz
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among and between the various States of the United States. It
has been and is the practice of said owners of rabbit skins dressed,
dyed, and trade-marked for them by respondent, to sell them to
manufacturers of fur garments, having their places of business in
the city of New York or elsewhere in said State, and in the various
other States of the United States, and such manufacturers have
offered for sale and sold and offer for sale and sell garments made
from rabbit- skins dressed, dyed, and trade-marked or stamped by
respondent as described in paragraph 2 hereof, in commerce among
and between the various States of the United States, causing them
when sold to be transported from their several places of business to
purchasers located in various other States of the United States than
the State or States wherein are situated such places of business.

It has been and is the practice of respondent to render such serv-
ices in dressing, dyeing and trade-marking rabbit skins for their
owners with the full knowledge, expectation, purpose, and intent that
such skins will be offered for sale and sold in interstate commerce by
such owners or garments made therefrom by their vendees, and the
acts and practices of respondent hereinafter described in paragraph
2 hereof have been and are directly related to and in furtherance of
such business by the owners of such skins and the manufacturers of
garments therefrom,

In the course and conduct of its said business respondent has been
and is engaged in competition with other individuals, partnerships,
and corporations, dressing and dyeing rabbit skins or the skins of
other fur-bearing animals for the owners thereof for sale in inter-
state commerce or for sale to manufacturers to be made into fur
garments to be sold in such commerce. The owners of rabbit skins,
dressed, dyed, and trade-marked by respondent, and the manufac-
turers of garments therefrom have been and are in competition with
individuals, partnerships, and corporations engaged in the sale of
similar or competitive products in like commerce.

Par. 2. The respondent uses and has used a process for dressing
and dyeing rabbit skins which causes the fur of such skins to re-
semble in appearance the fur of genuine sealskins, and thereupon
respondent stamps or causes to be stamped on the back of each of
the skins so treated by it a trade mark, which it has caused to be
registered in the United States Patent Office, containing in large and
conspicuous letters the words “Baltic Seal.” Below the words “Baltic
Seal” respondent causes to be stamped the words “Dyed Coney” in
small and inconspicuous letters,

It has been and is the practice of respondent to furnish owners of
rabbit skins dyed and so stamped or marked by it, labels to be at-
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tached to garments made therefrom containing the words “Baltic
Seal” in large and conspicuous letters and below them the words
“Dyed Coney” in small and inconspicuous letters,

Garments made from rabbit skins so dyed and trade-marked by
respondent resemble garments made from dyed sealskins but in ap-
pearance only. Dyed rabbit skins are greatly inferior to the skins
of seals in pliability and durability of the leather and in wearing
quality and luster of the fur, and garments made from sealskins
command prices far in excess of or substantially greater than the
prices commanded by garments made from rabbit skins.

Par. 3. It requires approximately fifty rabbit skins for the con-
struction of each coat for women, while it requires only seven seal-
skins for such purposes, and large quantities of rabbit skins are
dressed, dyed, and trade-marked by respondent, as described in para-
graph 2 hereof, for manufacture into coats or other fur garments
for women. Such garments bearing the aforesaid trade-mark of re-
spondent on the back of the skins from which they have been and are
made, have been and are sold by manufacturers thereof in the course
of their business among and between the various States of the
United States, under the name of or described as “Sealines” on
account or by means of their resemblance to the dyed furs of genuine
seals, resulting from the agency or service of respondent and its
trade mark conspicuously displayihg the words “Baltic Seal” as
described in paragraph 2 hereof.

Pagr, 4. There are now and have been for many years last past com-
petitors of respondent dressing and dyeing rabbit skins or skins of
other fur-bearing animals including the skins of muskrats and seals
for their owners, to be sold in interstate commerce, to Turriers or
dealers or to manufacturers to be made into fur garments for sale
in interstate commerce, whose practice has been and is either to stamp
or mark such skins so as clearly to indicate their kind op character,
or to omit any mark or designation of their kind or character, Skins
so dressed and dyed by such competitors of respondent with or with-
out stamp or other designation thereof, respecting the kind or char-
acter of the skins, and garments made from them have been and are
offered for sale and sold in interstate commerce by furriers or deglers
or manufacturers who have been and are competitors of the indi-
viduals, partnerships, and corporations for whom respondent per-
forms and has performed the aforesaid service of dressing, dyeing
stamping, and branding such rabbit skins, =

Par. 5. The acts and practices of respondent described i para-
graph 2 hereof have aided, assisted, and abetted the sale in inter-
state commerce of rabbit skins as and for sealskins and the sale of
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garments made from such skins, as and for garments made from
sealskins. More particularly, such acts and practices have furnished
retail dealers, to whom manufacturers or others have sold garments
made from rabbit skins, dyed by respondent to resemble and imitate
sealskins and trade-marked by respondent as described in paragraph
2, the means by which such retail dealers can perpetrate fraud upon
the purchasing public by representing that such garments are made
of “Baltic Seal” fur, the designation respondent has attached to the
skins from which such garments are made, and by exhibiting to
customers and prospective customers the trade-mark stamped on such
skins containing the said words “Baltic Seal” to support their false
representations that such garments are made from genuine seal fur.

Such acts and practices by respondent have had and have the ca-
pacity and tendency to divert trade to the owners of rabbit skins,
dressed, dyed, and trade-marked by respondent, who have offered
for sale and sold the same in interstate commerce and to manufac-
turers of garments made from such skins or wholesale dealers offering
for sale and selling the same in interstate commerce and to their
customers, the retail dealers, from dealers or furriers selling the
skins of rabbits, seals and of other fur-bearing animals in interstate
commerce, truthfully described and marked, and from manufacturers
or wholesale dealers selling in interstate commerce garments made
from sealskins, rabbit skins and the skins of other fur-bearing ani-
mals, truthfully branded and described, and from their customers,
the retail dealers.

Par. 6. The above and foregoing practices of respondent have been
and are and each of them has been and is to the prejudice of the
public and of respondent’s competitors and the competitors of re-
spondent’s principals or those it has aided, assisted, and abetted in
such practices in interstate commerce, which practices have been and
are unfair methods of competition in interstate commerce in viola-
tion of the provisions of Section 5 of the Act entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, approved September 26, 1914.

ORDER TO CEASE AND DESIST 3

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, on the 9th day of November 1933 issued
its complaint against Philip A. Singer & Bro., Inc., a corporation,

? Published as modifled.
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respondent herein, and caused the same to be served upon said re-
spondent as required by law, in which complaint it is alleged that
respondent has been and is using unfair methods of competition in
commerce in violation of the provisions of Section 5 of said Act.

On May 17, 1934, respondent filed an answer to said complaint in
which it consented that the Commission may make, enter, and serve
upon it an order to cease and desist from the violations of law
alleged in the complaint, in accordance with the provisions of Sec-
tion (b) of Rule V of the Rules of Practice of the Commission; and
the Commission having accepted said answer, issued an order to
cease and desist on May 16, 1935, and thereafter, on, to wit, the 17th
day of June 1935 the Commission, being now fully advised in the
premises, modifies the said order to cease and desist, and

1t is now ordered, That respondent, Philip A. Singer & Bro., Inc.,
its officers, agents, representatives, and employees, in connection with
the dyeing or dressing, sale, offering for sale, or advertising of dyed
muskrat or dyed cony (rabbit) fur, cease and desist from

1. Describing furs in any other way than by the use of the correct
name of the fur as the last word of the description, and when any
dye or blend is used simulating another fur the true name of the
fur appearing as the last word of the description must be immedi-
ately preceded by the word “dyed”, or “blended”, compounded with
the name of the simulated fur.

2. Using the word “seal” alone or in connection, combination or
conjunction with any other word or words to describe or designate
dyed cony, unless and until the word “seal” is compounded with the
word “dyed” and such compounded word is immediately followed by
the word “cony”, as “seal-dyed cony”.

3. Using the word “seal” or the words “Hudson Seal” standine
alone or in connection, combination or conjunction with any othe;
word or words to describe or designate dyed muskrat unless and
until the word “seal” or the words “Hudson Seal” are compounded
with the.word “dyed” and such word or words so compounded are
immediately followed by the word or words signifying or desig-
nating the true name of the fur, as “seal-dyed muskrat” op «Jryq-
son Seal-dyed muskrat”.

4. Using the word “seal” or the words “Hudson Seal” standine
alone or in connection, combination or conjunction with any other
word or words (regardless of corporate name, trade name, or trade
mark), except that the word “seal” may be used as an adjective to
denote or describe the color or character of the dye of muskrat op
cony fur, as “seal-dyed muskrat” or “seal-dyed cony”, anq except
that the words “Hudson Seal” may be used as an adjective to de-
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note or describe the color or character of the dye of muskrat fur, as
“Hudson Seal-dyed muskrat”,

5. Using the word “Hudson” standing alone or in connection, com-
bination or conjunction with any other word or words to describe
or designate dyed cony (rabbit) fur.

It is further ordered, That the respondent shall, within 90 days
from the date of the service upon it of the order herein, file with
the Commission a report in writing, setting forth in detail the man-
ner and form of its compliance with this order.
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In TaE MATTER OF
VAN DYE WAY CORPORATION

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2129. Complaint, Nov, 9, 1933—Order, June 25, 1935*

Complaint charged respondent corporation, engaged In dressing, dyeing, and
trade-marking or otherwise marking and designating, among others, rabbit
skins, at the instance and request of and in accordance with special agree-
ments with the owner furriers or dealers who sell the same, thus dressed,
dyed, marked, stamped, or branded by it for them, to garment manufac-
turers, with misbranding or mislabeling, in stamping upon the backs of
rabbit skins so dressed and dyed by it as to cause the. fur thereof to resemble
the appearance of the much superior seal, with its better pliability, du-
rability, wearlng quality, and luster, its mark, brand, or designation dis-
playing, in addition to initials of its name, the words “Lapin Seal”, in
large capital letters, and, In small and inconspicuous letters, noticeable
only after close inspection, the words “Dyed Cony”, with full knowledge
and in aid of sale in interstate commerce by said owners and manufac-
turers, respectively, of such skins thus dressed, dyed, marked, stumped,
or branded by it for them, and garments made therefrom under the name
or description “Sealincs”, on account of their resemblance to the dyed fur
of genuine seal, resulting from its aforesaid agency or service, and its said
mark, brand, or designation;

With the effect of furnishing wholesale or retail dealers in garments made
from sald skins, dyed by it to resemble and Imitate seal and marked,
stamped, branded, or designated as hereinabove set forth, the means of
perpetrating a fraud upon the purchasing public by representing said
carnients as the substantially more costly sealskin product, and by ex-
nibiting to customers and prospective customers the aforesaid brand and
designation stamped thereon, containing the words “Lapin Seal”, in sup-
port of their sald false representations, and of aiding, assisting, and abet-
ting sale in interstate commerce of rabbit skins and of garments made
thereof as and for seal, and with capacity and tendency to divert trade
to sald owners offerlng and selling in interstate commerce such rabbit
skins, thus dressed, dyed, and marked by it, and to manufacturers offer-
ing and selling in such commerce garments made therefrom, ang to latter's
wholesale and retail dealer vendees, from furriers or dealersg selling in
such commerce the sking of rabbit and other fur-bearing animals, truth-
fully described and marked, and from manufacturers thys selling gar-
ments made from seal, or skin of rabbit or other fur-bearing animals,
truthfully branded and described, and from latters’ wholesgle and retail
dealer vendees; to the prejudice of the public and of its competitors and
those of its principals, thus aided, assisted and abetted by it in such
practices,

Ordered, respondent consenting, that respondent, its officers, ete., in connectlon
with the dyelng or dressing, sale, offer, or advertisement of dyed muskrat

!The order is published as modified as of that date. Orlginal order, not printed, was
made as of May 18, 1935. ’
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fur or dyed cony (rabbit) fur, in Interstate commerce, cease and desist
from describing fur other than by the use of the correct name of the
fur as the last word in the designation thereof, and from the use of the
word “seal” as designation thereof, subject to permitted use thereof in an
adjective sense, together with such words as “dyed” or “blended”, as iIn
said order in detail set forth.

Mr, James M, Brinson for the Commission.

Mr. Emanuel J, Freiberg, of New York City, for respondent,

COMPLAINT

Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes”, the Federal Trade Commission charges that Van
Dye Way Corporation, hereinafter designated respondent, has been
and is using unfair methods of competition in interstate commerce in
violation of the provisions of Section 5 of said Act, and states its
charges in that respect as follows:

Paracrapm 1. Respondent, Van Dye Way Corporation, is now, and
for more than a year last past has been a corporation, organized, ex-
isting, and doing business under the laws of the State of New Jersey
with its principal office and place of business in the city of Patterson,
in said State, and engaged in the business of dressing, dyeing, and
trade-marking or otherwise marking and designating rabbit skins
and the skins of other fur-bearing animals for the owners thereof,

Respondent has rendered and renders such service for owners of
rabbit skins, at their instance and request and in pursuance of and in
accordance with special agreements therefor. Such owners have been
and are furriers or dealers engaged in the business of selling rabbit
skins or the skins of other fur-bearing animals'in commerce among
and between the various States of the United States. It has been
and is the practice of said owners of rabbit skins dressed, dyed,
marked, stamped, or branded, for them by respondent, to sell them
to manufacturers of fur garments, having their places of business in
the city and State of New York or elsewhere in said State, and in
the various other States of the United Stafes, and such manufacturers
have offered for sale and sold and offer for sale and sell garments
made from rabbit skins dressed, dyed, marked, stamped, or branded
by respondent in commerce among and between the various States of
the United States, causing them when sold to be transported from
their several places of business to purchasers located in various other
States of the United States than the State or States wherein are
situated such places of business.
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It has been and is the practice of respondent to render such serv-
ices in dressing, dyeing, marking, stamping, or branding rabbit skins
for their owners with the full knowledge, expectation, purpose, and
intent that such skins or garments made therefrom will be offered
for sale and sold in interstate commerce, and the acts and practices
of respondent hereinafter described in paragraph 2 hereof have been
and are directly related to and in furtherance of such business by the
. owners of such skins and the manufacturers of garments therefrom.

In the course and conduct of its business respondent has been and
is engaged in competition with other individuals, partnerships, and
corporations, dressing and dyeing rabbit skins or the skins of other
fur-bearing animals for their owners, for sale in interstate commerce
or to manufacturers of garments therefrom to be sold in such
commerce.

The owners of rabbit skins, dressed, dyed, branded, marked, or
designated by respondent, and the manufacturers of garments there-
from have been and are in competition with individuals, partner-
ships, and corporations engaged in the sale of similar or competitive
products in like commerce.

Par. 2. The respondent uses and has used a process for dressing
and dyeing rabbit skins which causes the fur of such skins to re-
semble in appearance the fur of genuine sealskins, and thereupon
respondent stamps or causes to be stamped on the back of each of the
skins so treated by it the following mark, brand, or designation:
Enclosed within a border rectangular in shape, the capital letters
“V. D. W.” are conspicuously displayed, while superimposed across
the middle portion of the letters “V. D. W.”, almost extending from
one end to the other end of the rectangular border, and enclosed
within a similar but smaller border, conspicuously appear the words
“Lapin Seal” in large capital letters. Immediately under the lower
part of the larger border within which both letters and the desig-
nation “Lapin Seal” appear, respondent has caused and causes to be
stamped in small and inconspicuous letters the words “Dyed Cony”
which are noticeable only after close inspection.

Garments made from rabbit skins so dyed, marked, branded, or
designated by respondent’resemble garments made from dyed seal-
skins but in appearance only. Dyed rabbit skins are greatly inferior
to the skins of seals in pliability and durability of the leather and in
wearing quality and luster of the fur, and garments made from
sealskins command prices far in excess of or substantially greater
than the prices commanded by garments made from rabbit skins,

Par. 3. It requires approximately fifty rabbit skins for the con-
struction of coats for women, while it requires only seven sealskins
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for such purpose, and large quantities of rabbit skins are dressed,
dyed, stamped, or marked by respondent, as described in paragraph
2 hereof, for manufacture into coats or other fur garments for
women. Such garments bearing the aforesaid mark, brand, or desig-
nation of respondent on the back of the skins from which they have
been and are made, have been and are sold by manufacturers thereof
in the course of their business among and between the various States
of the United States, under the name of or described as “Sealines” on
account or by means of their resemblance to the dyed furs of genuine
seals, resulting from the agency or service of respondent and its
mark, brand, or designation conspicuously displaying the words
“Lapin Seal” as described in paragraph 2 hereof.

Par. 4. There are now and have been for many years last past
competitors of respondent dressing and dyeing rabbit skins or skins
of other fur-bearing animals including the skins of muskrats and
seals for their owners, to be sold in interstate commerce, to furriers
or dealers or to manufacturers to be made into fur garments for

sale in interstate commerce, whose practice has been and is either -

to stamp or mark such skins so as clearly to indicate their kind
or character, or to omit any mark or designation of their kind or
character. Skins so dressed and dyed by such competitors of re-
spondent with or without stamp or other designation thereon, re-
specting the kind or character of the skins, and garments made from
them have been and are offered for sale and sold in interstate com-
merce by furriers or dealers or manufacturers who have been and
are competitors of the individuals, partnerships and corporations
for whom respondent performs and has performed the aforesaid
service of dressing, dyeing, stamping, and branding such rabbit
skins.

Par, 5. The acts and practices of respondent described in para-
graph 2 hereof have aided, assisted, and abetted the sale in inter-
state commerce of rabbit skins as and for sealskins and the sale of
garments made from such skins as and for garments made from
sealskins, More particularly, such acts and practices have furnished
wholesale or retail dealers, to whom manufacturers have sold gar-
ments made from rabbit skins, dyed by respondent to resemble and
imitate sealskins and marked, stamped, branded, or designated by
respondent as described in paragraph 2, the means by which such
dealers can perpetrate fraud upon the purchasing public by repre-
senting that such garments are made of seal fur, and by exhibiting
to customers and prospective customers the brand or designation
stamped on such skins containing the said words “Lapin Seal” to
support their false representations that such garments are made from
genuine seal fur,
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Such acts and practices by respondent have had and have the ca-
pacity and tendency to divert trade to the owners of rabbit skins,
dressed, dyed and marked, branded or designated by respondent,
who have offered for sale and sold the same in interstate commerce
and to manufacturers of garments made from such skins offering
for sale and selling the same in interstate commerce, and to their
vendees, the dealers, wholesale and retail, from dealers or furriers
selling the skins of rabbits, and of other fur-bearing animals in
interstate commerce, truthfully described and marked and from
manufacturers selling in interstate commerce garments made from
sealskins, rabbit skins and the skins of other fur-bearing animals,
truthfully branded and described, and from their vendees, the
wholesale and retail dealers.

Par. 6. The above and foregoing practices of respondent have been
and are and each of them has been and is to the prejudice of the
public and of respondent’s competitors and the competitors of
respondent’s principals and those it has aided, assisted, and abetted
in such practices in interstate commerce, which practices have been
and are unfair methods of competition in interstate commerce in
violation of the provisions of Section 5 of the Act entitled “An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes”, approved September 26, 1914,

ORDER TO CEASE AND DESIST 2

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, on the 9th day of November 1933 issued
its complaint against Van Dye Way Corporation, g corporation, re-
spondent herein, and caused the same to be served upon respondent
as required by law, in which complaint it is alleged that respondent
has been and is using unfair methods of competition in commerce jn
violation of the provisions of Section 5 of said Act.

On May 17, 1934, respondent filed an answer to said complaint in
which it consented that the Commission may make, enter, and serve
upon it an order to cease and desist from the violations of law alleced
in the complaint, in accordance with the provisions of Section (b)cof
Rule V of the Rules of Practice of the Commission; and the Com-
mission having accepted sald answer, issued an order to cease and
desist on May 16, 1935, and thereafter, on to wit the 17t} day of
June 1935 the Commission, being now fully advised in the premises
modifies the said order to cease and desist, and ’

3 Published as modified.
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It i3 now ordered, That respondent, Van Dye Way Corporation,
its officers, agents, representatives, and employees, in connection with
the dyeing or dressing, sale, offering for sale, or advertising of dyed
muskrat fur or dyed cony (rabbit) fur, cease and desist from:

1. Describing furs in any other way than by the use of the correct
name of the fur as the last word of the description, and when any
dye or blend is used simulating another fur the true name of the fur
appearing as the last word of the description must be immediately
preceded by the word “dyed”, or “blended”, compounded with the
name of the simulated fur.

2. Using the word “seal” alone or in connection, combination or
conjunction with any other word or words to describe or designate
dyed cony, unless and until the word “seal” is compounded with the
word “dyed” and such compounded word is immediately followed by
the word “cony”, as “seal-dyed cony”.

3. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination or conjunction with any other
word or words to describe or designate dyed muskrat unless and
until the word “seal” or the words “Hudson Seal” are compounded
with the word “dyed” and such word or words so compounded are
immediately followed by the word or words signifying or designating
the true name of the fur, as “seal-dyed muskrat” or “Hudson Seal-
dyed muskrat”,

4. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination or conjunction with any other
word or words (regardless of corporate name, trade name or trade-
mark), except that the word “seal” may be used as an adjective
to denote or describe the color or character of the dye of muskrat
or cony fur, as “seal-dyed muskrat” or “seal-dyed cony”, and except
that the words “ITudson Seal” may be used as an adjective to denote
or describe the color or character of the dye of muskrat fur, as
“Hudson Seal-dyed muskrat”,

5. Using the word “Hudson” standing alone or in connection, com-
bination or conjunction with any other word or words to describa
or designate dyed cony (rabbit) fur.

It is further ordered, That the respondent shall, within 90 days
from the date of the service upon it of the order herein, file with the
Commission a report in writing, setting forth in detail the manner
and form of its compliance with this order.
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ICELAND FUR DYEING COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5§
OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1014

Docket 2130. Complaint, Nov. 9, 1933—Order, June 25, 19351

Complaint charged respondent corporation, engaged In dressing, dyeing and
trade-marking or otherwise marking and designating, among others, rabbit
skins, at the instance and request of and in accordance with special agree-
ments with the owner furriers or dealers who sell the same, thus dressed,
dyed, marked, branded or designated by it for them, to garment manufac-
turers, with mishranding or mislabeling, in stamping on the backs of rabbit
skins, so dressed and dyed by it as to cause the fur thereof to resemble the
appearance of genuine seal with its much superior pliability, durability,
wearing quality and luster, the mark, brand or designation “Iceland Seal”
in large and conspicuous letters, together with the words “Trade-Mark”
and, below, in smaller and less conspicnous letters, the words “Dyed Cony”,
and with furnishing owners of such skins, for delivery to their garment
manufacturer vendees, garment labels bearing the words “Iceland Seal”
in large and conspicuous letters, with full knowledge and in aid of sale in
interstate commerce, by said owners and manufacturers, respectively, of
such skins, thus dressed and marked by it, and garments made therefrom ;

With capacity and tendency to mislead and deceive the public into the purchase
of said skins, as and for seal, and of garments nmade therefrom, as and
for the substantially more costly sealskin produect, and with effect of
furnishing manufacturers and wholesale and retail dealers with the means
enabling them to perpetrate a fraud upon the purchasing public by repre-
senting sald garments as made from genuine seal and by exhibiting to
customers and prospective customers the words “Iceland Seal” stamped on
the sking thereof or the aforesald label, or both, in support of their said
false representations, and of aiding, asslsting and abetting sale in inter-
state commerce of rabbit and other skins dressed, ete,, by it, and of gar-
ments thereof as and for seal, by the owners and manufacturers, respec-
tively, and by latter’s wholesale and retail dealer vendees in their varlous
communities, and with capacity and tendency to divert trade to sald
owners offering and selling in Interstate commerce such rabbit skins, thus
dressed, dyed and marked by it, and to manufacturers of garments made
therefrom, and to wholesale dealers offering and selling the same In such
commerce, and to their retail dealer customers, from dealers or furriers
selling in such commerce the skins of rabbit and other fur-bearing animals,
truthfully described and marked, and from manufacturers and wholesale
dealers similarly selling garments made from seal, or skin of rabbit or
other fur-bearing animals, truthfully described and branded, and from
thelr retail dealer vendees; to the prejudice of the publie and of com-
petitors of sald owners and of their manufacturer and other vendees, and
of its own competitors and of its principals and those thug alded, ass"isted
and abetted by It in such practices.

1The order {8 published as modifled as of that date. Original order,
made as of May 16, 1935, , Not printed, was
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Ordered, respondent consenting, that respondent, its officers, ete., in connection
with the dyeing or dressing, sale, offer or advertisement of dyed muskrat
fur or dyed cony (rabbit) fur, in interstate commerce, cease and desist
from describing fur other than by the use of the correct name of the fur
as the last word in the designation thereof, and from the use of the word
“Seal” as designation thereof, subject to permitted use thereof in an adjec-
tive sense, together with such words as “Dyed” or “Blended”, as in said
order in detail set forth,

Mr. James M. Brinson for the Commission.
Mr. George J. Beldock, of New York City, for respondent.

COMPLAINT

Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes,” the Federal Trade Commission charges that Iceland
Fur Dyeing Company, hereinafter designated respondent, has been
and is using unfair methods of competition in interstate commerce in
violation of the provisions of Section 5.of said Act, and states its
charges in that respect as follows:

Paracrarn 1. Respondent, Iceland Fur Dyeing Company is now
and for more than a year last past has been a corporation organized,
existing and doing business under the laws of the State of New York
with its principal office and place of business in the city of Brooklyn
in said State, and engaged in the business of dressing, dyeing and
trade-marking or otherwise marking and designating rabbit skins
and the skins of other fur-bearing animals for the owners thereof,

The respondent uses and has used, a process for dressing and dyeing
rabbit skins which causes the fur of such skins to resemble in appear-
ance the fur of genuine sealskins, and thereupon respondent stamps
or causes to be stamped on the back of each of the skins so treated by
it the mark, brand or designation “Iceland Seal,” in large and con-
spicuous letters. Under the lower part of the border within which
the words “Iceland Seal” are enclosed appear the words “Trade Mark,”
and below them appear the words “Dyed Coney” in smaller and less
conspicuous letters than those in which the words “Iceland Seal”
appear,

Garments made from rabbit skins so dyed, marked, branded, or
designated by respondent resemble garments made from dyed seal-
skins but in appearance only. Dyed rabbit skins are greatly inferior
to the skins of seals in pliability and durability of the leather and in
Wearing quality and luster of the fur, and garments made from seal-
skins command prices far in excess of or substantially greater than
the prices commanded by garments made from rabbit skins.
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Respondent has rendered and renders such service for owners of
rabbit skins, at their instance and request and in pursuance of and in
accordance with special agreements therefor. Such owners are and
have been furriers or dealers engaged in the business of selling rabbit
skins or skins of other fur-bearing animals in commerce among and
between the various States of the United States. It has been and is
the practice of said owners of rabbit skins dressed, dyed, marked,
branded, or designated for them by respondent, to sell them in inter-
state commerce to other furriers or dealers and to manufacturers of
fur garments, having their places of business in the various States
of the United States, and such manufacturers have offered for sale
and sold garments made from rabbit skins so dressed, dyed, and
marked or stamped by respondent, bearing the said brand “Iceland
Seal,” in commerce among and between the various States of the
United States, causing them when sold to be transported from their
several places of business to purchasers located in various other
States of the United States than the State or States wherein are
situated such places of business.

It has been and is the practice of respondent to render such serv-
ices in dressing, dyeing, and marking rabbit skins for their owners
with the full knowledge, expectation, purpose, and intent that such
skins or garments made therefrom will be offered for sale and sold
in interstate commerce, and the said acts and practices of respondent
have been and are directly related to and in furtherance of such
business by the owners of such skins and the manufacturers of gar-
ments therefrom. Further to facilitate the sale as and for garments
made from sealskins of garments made from rabbit skins so dyed
and stamped or marked by it, respondent has furnished and fur-
nishes owners of such skins for delivery to their vendees, manufac-
turing garments therefrom, labels to be attached to the completed
garment, which bear the words “Iceland Seal” in large and con-
spicuous letters,

In the course and conduct of its business respondent has been and
is engaged in competition with other individuals, partnerships and
corporations, dressing and dyeing rabbit skins or the sking of other
fur-bearing animals for the owners thereof for sale in interstate com-
merce or for sale to manufacturers to be made into fur garments, to
be sold in such commerce. The owners of rabbit skins so dressed,
dyed, marked, branded, or designated by respondent, and the manu-
facturers of garments therefrom have been and are in competition
with individuals, partnerships and corporations engaged in the sale
of similar or competitive products in like commerce.
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Par, 2. There are now and have been for many years last past com-
petitors of respondent dressing and dyeing rabbit skins or skins of
other fur-bearing animals, including the skins of seals, for their
owners, to be sold in interstate commerce, to furriers or dealers or
manufacturers to be made into fur garments for sale in interstate
commerce, whose practice has been and is either to stamp or mark
such skins so clearly as to indicate their kind or character, or to omit
any mark or designation of their kind or character. Skins so dressed
and dyed by such competitors of respondent with or without stamp
or other designation thereon respecting the kind or character of the
skins, and garments made from them have been and are offered for
sale and sold in interstate commerce by furriers or dealers or manu-
facturers who have been and are competitors of the individuals, part-
nerships, and corporations for whom respondent performs and has
performed the aforesaid service of dressing, dyeing, stamping, and
branding such skins.

Par. 8. The acts and practices of the owners of the rabbit skins
dressed, dyed, and branded for them by respondent at their instance
and request, in offering for sale and selling such’skins in interstate
commerce, and the acts and practices of manufacturers of fur gar-
ments in offering for sale and selling in interstate commerce gar-
ments made from rabbit skins dyed to resemble sealskins and bear-
ing the aforesaid brand of “Iceland Seal” have had and have and
each of them has had and has the capacity and tendency to mislead
and deceive the public into the purchase of such skins as and for seal-
skins, and into the purchase of garments made from such skins as
and for garments made from sealskins. Such acts and practices have
furnished manufacturers and dealers, wholesale and retail, with the
means by which they have been and are able to perpetrate a fraud
upon the purchasing public by representing that garments made from
such skins are made of genuine seal fur, and by exhibiting to cus-
tomers and prospective customers stamped on such skins the words
“Iceland Seal” or the aforesaid label on such garments, or by both
acts, to support their false representations that such garments are
made from genuine seal fur.

Such acts and practices by the owners of rabbit skins, dressed,
dyed, and stamped by respondent and by their vendees, the manu-
facturers of fur garments have had and have and each has had and
has the capacity and tendency to divert trade to the owners of rabbit
skins dyed, dressed and stamped by respondent, who have offered
for sale and sold them in interstate commerce, and to manufacturers
of garments made from such skins, and wholesale dealers offering for



76 FEDERAL TRADE COMDMISSION DECISIONS
Order 21F.T.C.

sale and selling the same in interstate commerce, and to their cus-
tomers, the retail dealers, from dealers or furriers selling the skins
of rabbits and of other fur-bearing animals in interstate commerce,
truthfully described and marked, and from manufacturers and whole-
sale dealers selling in interstate commerce garments made from seal-
skins, rabbit skins and the skins of other fur-bearing animals truth-
fully branded and described, and from their vendees the retail dealers
in the various States of the United States.

The acts and practices of respondent. described in paragraph 1
hereof have aided, assisted, and abetted the owners of rabbit skins
and the skins of other fur-bearing animals, dressed, dyed, and
stamped  for them by respondent, in selling such skins in and among
the various States of the United States as and for sealskins, and have
aided, assisted and abetted the manufacturers of garments from such
skins in selling them in such commerce as and for garments made
from sealskins, and their vendees, wholesale and retail dealers, in
their various communities in such practice.

Par. 4. The above and foregoing practices of the owners of rabbit
skins dressed and dyed by respondent and of the vendees of such
owners, including the manufacturers of garments from such skins,
have been and are to the prejudice of the public and of their com-
petitors, and the above and foregoing practices of respondent have
been and are to the prejudice of the public and respondent’s com-
petitors and the competitors of respondent’s principals, and those
it has aided, assisted and abetted in such practices in interstate com-
merce, which practices have been and are unfair methods of competi-
tion in interstate commerce in violation of the provisions of Section
5 of the Act entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST ?

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, on the 9th day of November 1933 issued
its complaint against Iceland Fur Dyeing Company, a corporation,
respondent herein, and caused the same to be served upon said re-
spondent as required by law, in which complaint it is alleged that
respondent has been and is using unfair methods of competition in
commerce in violation of the provisions of Section 5 of said Act.

# Published as modified.
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On May 16, 1935, respondent filed an answer to said complaint
in which it consented that the Commission may make, enter, and
serve upon it an order to cease and desist from the violations of law
alleged in the complaint, in accordance with the provisions of Section
(b) of Rule V of the Rules of Practice of the Commission; and the
Commission having accepted said answer, issued an order to cease
and desist on May 16, 1935, and thereafter, on to wit the 17th day
of June 1935, the Commission, being now fully advised in the prem-
ises, modifies the said order to cease and desist, and

It is now ordered, That respondent, Iceland Fur Dyeing Com-
pany, its officers, agents, representatives, and employees, in connec-
tion with the dyeing or dressing, sale, offering for sale, or advertis-
ing of dyed muskrat fur or dyed cony (rabbit) fur, cease and desist
from:

1. Describing furs in any other way than by the use of the cor-
rect name of the fur as the last word of the description, and when any
dye or blend is used simulating another fur the true name of the fur
appearing as the last word of the description must be immediately
preceded by the word “dyed”, or “blended”, compounded with the
name of the simulated fur.

2. Using the word “seal” alone or in connection, combination or
conjunction with any other word or words to describe or designate
dyed cony, unless and until the word “seal” is compounded with the
word “dyed” and such compounded word is immediately followed
by the word “cony”, as “seal-dyed cony”.

3. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination or conjunction with any other
word or words to describe or designate dyed muskrat unless and
until the word “seal” or the words “Hudson Seal” are compounded
with the word “dyed” and such word or words so compounded are
immediately followed by the word or words signifying or designating
the true name of the fur, as “seal-dyed muskrat” or “Hudson Seal-
dyed muskrat”,

4. Using the word “seal” or the words “Hudson Seal” standing
alone or in connection, combination or conjunction with any other
word or words (regardless of corporate name, trade name, or trade
mark), except that the word “seal” may be used as an adjective to
denote or describe the color or character of the dye of muskrat or
cony fur, as “seal-dyed muskrat” or “seal-dyed cony”, and except
that the words “Hudson Seal” may be used as an adjective to denote
or describe the color or character of the dye of muskrat fur, as “Hud-
son Seal-dyed muskrat”.
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5. Using the word “Hudson” standing alone or in connection, com-
bination or conjunction with any other word or words to describe
or designate dyed cony (rabbit) fur.

1t i3 further ordered, That the respondent shall, within 90 days
from the date of the service upon it of the order herein, file with
the Commission a report in writing, setting forth in detail the man-
ner and form of its compliance with this order.,
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Docket 2205. Complaint, Dec. 17, 1934—Decision, June 25, 1935

Where a corporation engaged in the manufacture and sale of candy, including
such break-and-take assortments as (1) individually wrapped, penny
caramels, together with a number of larger pieces or packages of candy to
be glven as prizes to chance purchasers of a few of sald caramels, the
concealed color of which, unlike the others, was not uniform throughout,
(2) assortments composed of small caramels and larger bars, together with
push cards or punch boards, through use of which it was determined, in
accordance with explanatory legends thereon set forth and the chance
number pushed or punched thereon, at a cost of a penny a punch, whether
a caramel or bar should be received by the person making such chance
selection, and the last remaining number on which also entitled person
punching the same to an additional piece or prize, (3) its “Mystery Chest”
assortment composed of large and small pieces of candy and small toys
or prizes arranged in individual compartments within which they were
concealed by a paper covering, so marked as to show the separate com-
partments, but not the contents thereof, so that the purchaser’s chaunce
selection decided the particular piece, and toy or prize, if any, secured
for the money paid, (4) its so-called “Game of Skill” assortment composed
of 150 individually wrapped caramels and 65 candy bars, to be given
to the chance purchasers of as many caramels, with different colored
centers, described by it on assortment’s cover, not ordinarily seen, as
larger in size than the others, facts being difference, if any, was too small
to be discernible, and selection was made whally by lot or chanee, and (5)
two-box assortments, separately billed at times, but sold together, and
respectively containing assorted caramels, a few of which bad concealed
centers of a different color than the others, and larger pieces or bars,
the number of which corresponded to that of the different colored center
caramels, and so arranged that the two boxes might be displayed Dby the
retailer as a single assortment, and the larger pleces distributed as prizes
to purchasers of the smaller caramels as hereinbefore set forth;

Sold said assortments and push cards or punch boards to wholesalers and job-
bers, so packed and assembled that they could be displayed for sale and
distribution to the purchasing publie, as hereinbefore set forth, without
alteration or rearrangement, and could not, except in the case of said two-
box assortments, be resold to the public except as a lottery or gaming device,
without unwrapping, unpacking, disassembling, or rearranging the same,
with knowledge and intent that said candy would and should thus be resold

113653m—38—vol, 21—8
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by the retailer; in competition with concerns who regard such a method of
sale and distribution as morally bad and one which encourages gambling,
and especially among children, and as injurious to the industry in mer-
chandising a chance or lottery rather than candy, and providing retailers
with the means of violating the laws of the several States, and who refuse
to sell candy so packed and assembled that it can be resold to the public by
lot or chance;

With the result of putting at a disadvantage, by reason of their said refusal to
adopt such practices, said competitors, who can compete on even terms only
through following the same to meet the demand and preference for such
candy from certain dealers and small retailers, chiefly, and that of the chil-
dren from the frequently nearby schools, who purchase said candy by reason
of the gambling feature connected therewith, in preference to the so-called
“straight goods”, and who constitute by far the largest class of purchasers
and consumers thereof, and who supply the principal demand therefor, some
competitors began the sale and distribution of candy for resale to the public
by lot or chance, to meet the consfant demand and preference for candy
thus sold, trade was diverted to said individual from competitors declining
to follow such a practice, freedom of fair and legitimate competition in the
industry concerned was restrained and harmed, sales of those dealing in the
“straight goods” products exclusively were markedly decreased whenever
and wherever the competition of the break-and-take assortments, with their
necessarily smaller pieces or inferior quality, was encountered, by reason,
principally, of the gambling or lottery feature connected with the latter,
gambling among children was taught and encouraged, and the public policy
of many of the States; some of which have laws making the operation of
lotteries and gambling devices penal offenses, was violated:

Held, That such acts and practices, under the conditions and circumstances set
forth, were all to the prejudice of the public and competitors, and constituted
unfair methods of competition.

Before Mr. Robert S. Hall, trial examiner.
Mr. Henry C. Lank for the Commission.
Beach, Fathchild & Scofield, of Chicago, Ill., for respondent,

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes”, the Federal
Trade Commission, having reason to believe that M. J. Holloway &
Company, a corporation, hereinafter referred to as respondent, has
been and is using unfair methods of competition in commerce, as
“commerce” is defined in said Act of Congress, and in violation of the
Act of Congress approved June 16, 1933, known as the “National In-
dustrial Recovery Act”, and it appearing to said Commission that a
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proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

Count 1

ParacrarH 1, Respondent is a corporation organized under the laws
of the State of Illinois, with its principal office and place of business
in the city of Chicago, State of Illinois. Respondent, for more than
five years last past, has been engaged in the manufacture of candy and
in the sale and distribution thereof to wholesale dealers and jobbers
located at points in the various States of the United States, and causes
said products when so sold to be transported from its principal place
of business in the city of Chicago, Ill., to purchasers thereof in other
States of the United States and in the District of Columbia, at their
respective places of business, and there is now and has been for more
than a year last past a course of trade and commerce by the said re-
spondent in such candy between and among the States of the United
States and in the District of Columbia. In the course and conduct
of the said business, respondent is in competition with other corpora-
tions, individuals, and partnerships engaged in the manufacture of
candy and in the sale and distribution thereof in commerce between
and among the various States of the United States and within the
District of Columbia.

Par. 2. In the course and conduct of its business as described in
paragraph 1 herein respondent sells and has sold to wholesale dealers
and jobbers various packages or assortments of candy so packed and
assembled as to involve the use of a lottery scheme when sold and dis-
tributed to the consumers thereof,

Certain of said packages are hereafter described for the purpose of
showing the methods used by respondent but this list is not all-
inclusive of the various sales plans which respondent has been or is
using to distribute candy by lot or chance.

(2) Several of said assortments of candy are composed of a num-
ber of pieces of caramel candies of uniform size, shape, and quality,
contained within a wrapper, together with a number of larger pieces
of candy or packages of candy, which larger pieces of candy or pack-
ages of candy are to be given as prizes to purchasers of said caramels
of uniform size, shape, and quality in the following manner:

The majority of said caramels are of the same color throughout
but a few of said caramels have centers of a different color. The
color of the center of these caramels is effectively concealed from the
prospective purchasers by the wrapper in which they are contained
until a selection or a purchase has been made and the wrapper re-
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moved. The said caramels of uniform size, shape, and quality in
said assortment retail at the price of one cent each, but the pur-
chasers who procure one of the said caramels having a center of a
different color than the majority are entitled to receive and are to
be given free of charge one of the said larger pieces of candy or
packages of candy heretofore referred to. The aforesaid purchasers
of said candies who procure a caramel having a center colored differ-
ently from the majority are thus to procure one of the said larger
pieces of candy or packages of candy wholly by lot or chance.

(5) Several of said assortments of candy are composed of a num-
ber of small pieces of caramel candy and a number of larger pieces
of candy together with a device commonly referred to as a push card.
The candy contained in said assortment is distributed to purchasers
of pushes from said card in the following manner:

The pushes from said card are one cent each and when a push
is made a number is disclosed. There are as many separate numbers
on the card as there are pushes and the numbers begin with one.
The card bears a legend or legends informing the prospective cus-
tomer as to which numbers receive the small pieces of caramel candy
and which numbers receive the larger pieces of candy, for example:
The “Holloway’s Advertiser Package” contains 110 caramels and 41
caramel bars and the push card bears the following legends: Num-
bers 1 to 40 receive Holloway bar, numbers 41 to 150 receive Hollo-
way caramel. The numbers on the card are effectively concealed
from the purchasers or prospective purchasers until a push or selec-
tion has been made and the particular push separated from the card.
The candy contained in said assortment is thus distributed to pur-
chasers of pushes from said card wholly by lot or chance,

(¢) Another assortment of candy distributed by respondent is com-
posed of a number of small pieces of caramel candy together with
a number of larger pieces of candy and is distributeq to purchasers
thereof in the following manner:

The assortment is contained within a large box, which is divided
into a number of small compartments. Each compartment con-
tains one of the small pieces of caramel candy or one of the larger
pieces of candy. Over all of the separate compartments is fastened
a sheet of paper so marked as to show each of the compartments but
not the contents thereof. The purchaser selects the compartment
desired and pushes or tears the paper covering therefrom and is en-
titled to receive the candy contained therein. The contents of each
compartment retail at the price of one cent each and the purchaser
procures either one of the small pieces of caramel candy or one of
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the larger bars of candy, the same being determined wholly by lot
or chance.

(d) Another assortment distributed by the respondent is similar
in all of its detail to the assortments described in subparagraph (a)
above, but the package is known and described by respondent as
“Game of Skill” and the lid of the box in which said assortment is
contained bears a legend as follows: “The yellow core caramels in
this box are larger in size than the other caramels., Therefore, a
skillful person can detect these larger caramels”, The pieces of
caramel are each contained within a wrapper and are of the same
size or so nearly the same size as to make it impossible when con-
tained within such wrapper for the purchaser to distinguish the
difference in the size thereof. The purchaser of the caramels having
a yellow core is entitled to receive and is to be given free of charge
a larger piece of candy and these larger pieces of candy are thus
distributed to the purchasers of the small caramels wholly by lot or
chance and the statement on the box above quoted is a mere subter-
fuge, in an effort to avoid the effect of distributing candy by a lottery
scheme,

(e) The respondent also distributes an assortment of caramels, the
majority of which have centers of the same color, but a small number
of which have centers of a different color and with this assortment
of caramels the respondent sells and distributes an assortment of
larger bars of candy, containing approximately the same number of
bars of candy as there are caramels with centers colored differently
from the majority in the first assortment just above described, and
while these two assortments are sometimes billed separately the
respondent sells the same number of each to his customers, who in
turn resell in the same manner to the retail dealers. The larger bars
of candy are distributed as prizes to purchasers of the smaller cara-
mels in the same manner as where they are packed in the same
assortment as described in subparagraph (a) above. The purpose
of respondent in so packing these separate assortments is a subter-
fuge in an effort to avoid the effect of selling candy to be distributed
by a lottery scheme, and the respondent is placing in commerce mer-
chandise to be sold by means of a lottery scheme. The respondent
Packs these separate assortments so that they may be sold at retail
by a lottery scheme and the respondent knows that in many cases
they will be and are sold by means of a lottery scheme and purchasers
of the smaller caramels which retail at the price of one cent each,
thus procure larger bars of candy wholly by lot or chance.

Pag. 3. The wholesale dealers and jobbers to whom respondent sells
his assortments resell said assortments of candy to retail dealers and
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said retail dealers expose said assortments for sale and sell said
candy to the purchasing public in accordance with the aforesaid sales
plans. Respondent thus supplies to and places in the hands of others
the means of conducting lotteries in the sale of its products in ac-
cordance with the sales plans herein above set forth, as a means of
inducing purchasers thereof to purchase respondent’s said products
in preference to candy offered for sale and sold by its competitors.

Par. 4. The sale of said candy to the purchasing public, above
alleged involves a game of chance or the sale of a chance to procure
such larger pieces of candy or packages of candy in the manner
alleged. Such games of chance, and the sale along with the sale of
such candy of such chance to procure such larger pieces of candy or
packages of candy in the manner alleged are contrary to the estab-
lished public policy of the several States of the United States and
the District of Columbia and of the Government of the United States,
and in many of the States of the United States are contrary to local
criminal statutes.

By reason of the said facts, many persons, firms and corporations
who make and sell candy in competition with respondent as above
alleged are unwilling to offer for sale or sell candies so packed and
assembled as above alleged, or otherwise arranged and packed for
sale to the purchasing public so as to involve a game of chance, or the
sale with such, candy of a chance to procure larger pieces of candy
by chance; and such competitors refrain therefrom.

Par. 5. Many dealers in and ultimate purchasers of candy are at-
tracted by respondent’s said methods and manner of packing said
candy and by the element of chance involved in the sale thereof, in
the manner above described, and are thereby induced to purchase said
candy so packed and sold by respondent in preference to candies
offered for sale and sold by said competitors of respondent who do
not use the same or equivalent methods. Many dealers in candies are
induced to purchase said candies so offered for sale and sold by re-
spondent in preference to all others, because said ultimate purchasers
thereof give preference to respondent’s said candies on account of
said game of chance so involved in the sale thereof.

Par. 6. The use of said methods by respondent has the tendency
and capacity unfairly, and because of said game of chance alone, to
divert to respondent trade and custom from its said competitors who
do not use the same or equivalent methods; to exclude from said
candy trade all competitors who are unwilling to and who do not use
the same or equivalent methods; to lessen competition in said candy
trade, and to tend to create a monopoly of said candy trade in re-
spondent and such other distributors of candy as use the same or
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equivalent methods, and to deprive the purchasing public of the bene-
fit of free competition in said candy trade. The use of said methods
by respondent has the tendency and capacity unfairly to eliminate
from said candy trade all actual competitors, and to exclude therefrom
all potential competitors, who do not adopt and use said method or
equivalent methods that are contrary to public policy and to criminal
statutes as above alleged. Many of said competitors of respondent
are unwilling to adopt and use said methods, or any method involving
a game of chance or the sale of a chance to win something by chance,
because such method is contrary to public policy or to the criminal
statutes of certain of the States of the United States, or because they
are of the opinion that such a method is detrimental to public morals
and to the morals of the purchasers of said candy, or because of any
or all of such reasons.

Par. 7. The aforementioned methods, acts and practices of the re-
spondent are all to the prejudice of the public and of respondent’s
competitors as hereinabove alleged. Said methods, acts and practices
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes”, approved September 26, 1914.

Count 2

Paracraru 1. Respondent is a corporation organized under the
laws of the State of Illinois, with its principal office and place of
business in the city of Chicago, State of Illinois. Respondent, for
more than three years last past has been engaged in the manufacture
of candy and in the sale and distribution thereof to wholesale dealers
and jobbers located at points in the State of Illinois and at points in
various other States of the United States, and causes said products,
when so sold, to be transported from its principal place of business in
the city of Chicago, Ill., to the purchasers thereof in the State of
Tllinois, and to other purchasers thereof in other States of the United
States and in the District of Columbia, at their respective places of
business, and there is now and has been for more than three years
last past a course of trade and commerce by the said respondent in
such candy in the State of Illinois and among the States of the
United States and in the District of Columbia. In the course and
conduct of the said business, respondent is in competition with other
corporations, individuals, and partnerships engaged in the manufac-
ture of candy and in the sale and distribution thereof in commerce
between and among the various States of the United States and
within the District of Columbia.
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Par. 2. As grounds for this paragraph of this complaint, the Fed-
eral Trade Commission relies upon the matters and things set out in
paragraph 2 of count 1 of this complaint to the same extent as though
the allegations thereof were set out at length herein, and said para-
graph 2 of count 1 of this complaint is incorporated herein by refer-
ence and adopted as the allegations of this paragraph of this count
and is hereby charged as fully and as completely as though the sev-
eral averments of said paragraph 2 of said count 1 were repeated
verbatim,

Par. 3. As grounds for this paragraph of this complaint, the Fed-
eral Trade Commission relies upon the matters and things set out in
paragraph 3 of count 1 of this complaint to the same extent as though
the allegations thereof were set out at length herein and said para-
graph 3 of count 1 of this complaint is incorporated herein by refer-
ence and adopted as the allegations of this paragraph of this count
and is hereby charged as fully and as completely as though the sev-
eral averments of said paragraph 3 of said count 1 were repeated
verbatim.

Par. 4. As grounds for this paragraph of this complaint, the Fed-
eral Trade Commission relies upon the matters and things set out in
paragraph 4 of count 1 of this complaint to the same extent ag though
the allegations thereof were set out at length herein and said para-
graph 4 of count 1 of this complaint is incorporated herein by refer-
ence and adopted as the allegations of this paragraph of this count
and is hereby charged as fully and as completely as though the several
averments of said paragraph 4 of said count 1 were repeated verbatim.

Par. 5. As grounds for this paragraph of this complaint, the Fed-
eral Trade Commission relies upon the matters and things set out in
paragraph 5 of count 1 of this complaint to the same extent ag though
the allegations thereof were set out at length herein and saiq para-
graph 5 of count 1 of this complaint is incorporated herein by refer-
ence and adopted as the allegations of this paragraph of this count
and is hereby charged as fully and as completely as though the several
averments of said paragraph 5 of said count 1 were repeated verbatim.

Par. 6. As grounds for this paragraph of this complaint, the Fed-
eral Trade Commission relies upon the matters and things set out in
paragraph 6 of count 1 of this complaint to the same extent g though
the allegations thereof were set out at length herein and said para-
graph 6 of count 1 of this complaint is incorporated hereby by refer-
ence and adopted as the allegations of this paragraph of this count
and is hereby charged as fully and as completely as though the several
averments of said paragraph 6 of said count 1 were repeated verbatim.

Par. 7. Under and pursuant to the provisions of Section 2 of said
National Industrial Recovery Act, the President of the United States
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on the 16th day of June 1933 by his executive order in writing ap-
pointed Hugh S. Johnson to be the Administrator for Industrial
Recovery under Title I of said Act.

Under and pursuant to the provisions of said National Industrial
Recovery Act, National Confectioners’ Association of the United
States, Inc., a corporation, as a representative of the Candy Manu-
facturing Industry, submitted to the President of the United States.
an application for the approval of a Code of Fair Competition for
the Candy Manufacturing Industry.

Said application was duly referred to said Hugh S. Johnson, as-
such administrator, by and before whom sucli further action was taken
and proceedings were had that on the 9th day of June 1934 said John-
son, as such administrator, submitted a certain Code of Fair Compe-
tition for the Candy Manufacturing Industry to the President of the
United States, together with his written report containing an analysis.
of said code of fair competition, and with his recommendations and
findings with respect thereto, wherein said administrator found that
the said code of fair competition complies in all respects with the
pertinent provisions of Title I of the National Industrial Recovery
Act, and that the requirements of classes (1) and (2) of subsection
(a) of Section 8 of said Act had been met. The concluding para-
graphs of said report are in the following words, to wit:

I find that:

(e¢) Said Code 1s well designed to promote the policies and purposes of Title 1
of the National Industrial Recovery Act, including removal of obstructions
to the free flow of Interstate and foreign commerce which tend to diminish the
8mount thereof and will provide for the general welfare by promoting the or-
ganization of industry for the purpose of cooperative action among the trade
groups, by inducing and maintaining united action of labor and management
under adequate governmental sanctions and supervision, by eliminating unfair
Competitive practices, by promoting the fullest possible utilization of the present
Productive capacity of industries, by avoiding undue restriction of production
(except as may be temporarily required), by increasing the consumption of
Industrial and agricultural products through increasing purchasing power, by
reducing and relieving unemployment, by improving standards of labor, and by
Otherwige rehabilitating industry.

(b) The Code as approved complies in all respects wtih the pertinent pro-
Visions of said Title of said Act, including without limitatien Subsection (a)
of Section 3, Subsection (a) of Section 7, and Subsection (b) of Section 10
thereof; and that the applicant assoclation is a trade association truly repre-
Sentative of the aforesald Industry; and that sald assoclation imposes no
Inequitable restrictions on admission to membership therein,

(¢) The Code is not deslgned to and will not permit monopolies or monOpollstlc
Dractices,

(d) The Code is not designed to and will not eliminate or oppress small
enterprises and will not operate to discriminate agalnst them.
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(e) Those engaged in other steps of the economic process have not been de-
prived of the right to be heard prior to approval of said Code.
It i1s recommended, therefore, that this Code be approved.

Respectfully,
HueH 8. JoHNSON, Administrator.

June 9, 1934

Thereafter, and on the 11th day of June 1934 the President of the
United States made and issued his certain written executive order
wherein and whereby he adopted and approved the report, recom-
mendations and findings of said administrator, and ordered that the
said code of fair competition be, and the same thereby was, approved,
and by virtue of said National Industrial Recovery Act the provi-
sions of said code became, and still are, the standard of fair competi-
tion for the Candy Manufacturing Industry, and became and still
are binding upon every member thereof, except that said code of
fair competition when so approved was approved with a proviso that
Rule 19, Article VIII thereof was stayed for a period of 10 days.
Successive subsequent administrative orders were severally duly made
and entered by which the provisions of said Rule 19, Article VIII,
were stayed for fixed periods designated in said several orders, the
latest date to which said Rule 19 was stayed being July 30, 1934. On
July 30, 1934, said Rule 19, Article VIII, became in full force and ef-
fect. On and since said July 30, 1934, the said code of fair competi-
tion, including said Rule 19, Article VIII, has been and is in full
force and effect and became, and still is, binding upon every member
of said industry.

Rule 19, Article VIII, of said code provides as follows:

No member of the industry shall sell or distribute the type of merchan-
dise commonly referred to as ‘break and take’, ‘picks’, or ‘draws’, or mer-
chandise of a like character, serving the same purpose.

Among persons engaged in said trade and among the purchasing
public the language of said Rule 19 is understood to refer to and
include candies offered for sale and sold by the methods used by
respondent as above alleged. The language of said Rule 19 does
refer to and include candies so offered for sale and sold. Candies
offered for sale and sold by the methods so used by respondent are
of the type of merchandise commonly referred to as “break and
take”, “picks”, or “draws”, and are merchandise of a like character,
serving the same purpose, within the intent and meaning of said
Rule 19, Article VIIL

Notwithstanding said provisions of said Rule 19, Article VIIL. of
said code of fair competition, respondent has continued to, and d’oes
use said methods of competition hereinabove alleged and described’
and has been and is offering for sale and selling to wholesale dealers:
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jobbers, and retail dealers certain packages or assortments of candy
so packed and assembled as to involve the use of a lottery scheme
when sold and distributed to the consumers thereof, as hereinabove
alleged and set forth.

Par. 8. The above alleged methods, acts and practices of the re-
spondent are and have been in violation of the standard of fair
competition for the Candy Manufacturing Industry of the United
States. Such violation of such standard in the aforesaid transac-
tions in interstate commerce and in other transactions which affect
interstate commerce in the manner set forth in paragraph 6 of count
1 hereof, are in violation of Section 3 of the National Industrial
Recovery Act and they are unfair methods of competition in com-
merce within the meaning of the Federal Trade Commission Act
as amended.

Report, FinpINGs as To THE Facrs, ANpD OrbER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to Create a Federal Trade Com-
Iission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued and served a complaint in two
_counts upon the respondent, M. J. Holloway & Company, charging in
count 1 of the aforesaid complaint that the said respondent had
been and was using unfair methods of competition in commerce as
“commerce” is defined in said Act of Congress and charging in count
2 of the aforesaid complaint that the said respondent had been
and was using unfair methods of competition in commerce in viola-
tion of the Act of Congress approved June 16, 1933, known as the
National Industrial Recovery Act, and thereafter respondent duly
filed answer thereto. Testimony and evidence were received, duly
recorded and filed in the office of the Commission and subsequently
the proceeding came regularly on for a final hearing before the Com-
mission on said complaint, answer, testimony and evidence, briefs of
counsel for the Commission and counsel for the respondent. Oral
argument was waived and the Commission having duly considered the
matter and being fully advised in the premises, finds that this pro-
ceeding is in the interest of the public and makes this, its findings as
to the facts as to count 1 of the aforesaid complaint and its conclusion
drawn therefrom:

FINDINGS AS TO THE FACTS
Paracrarit 1. Respondent, M. J. Holloway & Company, is a corpo-

ration organized and doing business under the laws of the State of
Illinois, with its principal office and place of business in the city of
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Chicago, Ill. Respondent is now and for several years last past has
been engaged in the manufacture of candy in Chicago, Ill., and in the
sale and distribution of said candy to wholesale dealers and jobbers
in the State of Illinois and other States of the United States. It
causes said candy when sold to be shipped or transported from its
principal place of business in the State of Illinois to purchasers:
thereof in Illinois and in the States of the United States other than
the State of Illinois. In so carrying on said business, respondent is
and has been engaged in interstate commerce and is and has been in
active competition with other corporations and with partnerships and
individuals engaged in the manufacture of candy and in the sale and
distribution of the same in interstate commerce.

Par. 2. Among the candies manufactured and sold by respondent
were several assortments of candy each composed of a number of
pieces of caramel candies of uniform size, shape and quality, contained
within a wrapper, together with a number of larger pleces of candy
or packages of candy to be given as prizes to purchasers of said
caramels of uniform size, shape and quality in the following manner =

The majority of the said caramel candies are of the same color
throughout but a few of said caramels have centers of a different
color. The color of the centers of these caramels is effectively con-
cealed from the prospective purchasers by the wrapper in which they
are contained until a selection or a purchase has been made and the
wrapper removed. The said caramels of uniform size, shape and
quality in said assortment retail at the price of one cent each but the:
purchasers who procure one of the said caramels having a center of a
different color than the majority, are entitled to receive and are to be
given free of charge one of the said larger pleces of candy or pack-
ages of candy. The aforesaid purchasers of said candies who procure
a caramel having a center colored differently from the majority, are
thus to procure one of the said larger pieces of candy or packages.
of candy wholly by lot or chance.

The respondent manufactures, sells and distributes several assort-
ments involving the above lottery or chance feature. The pieces of
candy of uniform size, shape and quality are generally 150 in num-
ber but, occasionally, vary a few pieces more or a few pieces less and:
the larger pieces of candy or packages of candy also vary in number
in the several assortments, but the principle or sales plan is the same:
as to each of the said assortments.

Par. 3. Respondent also manufactures, sells and distributes several
assortments of candy each of which is composed of a number of small
pieces of candy together with a number of larger pieces of candy and
a device commonly referred to as a push card or punch board, con-
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taining a definite number of pushes or punches. The candy contained
in said assortment is sold or distributed in the following manner:

The push card or punch board is a piece of paper board having a
definite number of partially perforated discs and concealed within
each disc is a number, These numbers correspond to the number of
discs there are on the board but they are not arranged consecutively.
Such numbers are so concealed that they can not be ascertained until
a push or selection has been made and the disc separated from the
board. The push cards or punch boards bear legends giving prospec-
tive customers information as to which numbers concealed on the
board receive one of the smaller pieces of candy and which numbers
receive one of the larger pieces of candy. It is usual for the last
push on a card to receive a prize in addition to the merchandise called
for by the number obtained and the said push card, ordinarily, has a
label informing the prospective purchaser as to what additional candy
will be received for such last push. Sales are one cent each and pur-
chasers procuring a number calling for one of the small pieces of
candy receive the same and purchasers receiving a number calling
for one of the larger pieces of candy are entitled to receive the same
without payment of additional money. The fact as to whether a
purchaser obtains one of the smaller pieces of candy or one of the
larger pieces of candy for the purchase price of one cent is thus deter-
mined wholly by lot or chance.

Respondent distributes numerous assortments which involve the
same principle or sales plan in the sale and distribution to the con-
suming public of said assortments. These assortments are described
by respondent by various trade names and one of such assortments
is “Holloway’s Big Sam”. The push card for the said assortment
bears the following legend:

1¢ per sale IIOLLOWAY’S BIG SAM 1¢ per sale

Notice—State, county, and city Officlals—This is not a gam-
bling device. It is used in this Instance in adver-
tising Holloway's Candy DBars.

Nos. 1 to 25 receive Iolloway bar.

Nos. 26 to 150 receive Holloway caramel.

Last push on this card will receive the large cundy bar.

The fact as to whether a purchaser obtains a small caramel or a
bar of candy (which bars are much larger than the caramels) for
the purchase price of one cent, is thus determined wholly by lot or
chance in the same manner as described above.

Par. 4. Another assortment which respondent manufactures, sells
and distributes, is described by respondent as “Holloway’s Mystery
Chest”. This assortment is composed of a number of small pieces
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of caramel candy together with a number of larger pieces of candy
end a number of small toys or prizes and is distributed to purchasers
thereof in the following manner:

The assortment is contained within a large box which is divided
into a number of small compartments. Each compartment contajns
one of the small pieces of caramel candy or one of the larger Pieces
¢f candy and some of the compartments contain one of the toys or
prizes. Over all of the separate compartments is fastened a sheet of
paper so marked as to show each of the compartments but not the
contents thereof. The purchaser selects the compartment desired and
pushes or tears the paper covering therefrom and is entitled to receive
the candy and toy or prize, if any, contained therein. The contents
of each compartment retail at the price of one cent each and until
a purchaser makes his selection and removes the paper cover from the
compartment he does not know whether he will receive one of the
small pieces of candy, one of the large pieces of candy or a small
piece of candy and a toy for the price paid. The candy in said as-
sortment is thus distributed to the consuming public wholly by lot
or chance.

Par. 5. Another assortment which respondent manufactures, sells
and distributes is known and described by respondent gg “Game
Of Skill” and is similar in all of its details to the assortments
described in paragraph 2 hereof. The name “Game of Ski]]” appears
on one end of the lid of the box in which said assortment is contained
and on the top of the lid are the following legends.

The yellow core caramels in this box are larger in size than tpe other
caramels, Therefore, a skillful person can detect these larger caramels,

When the lid is taken off the box and the assortment displayed to
the consuming public, these legends are not seen ordinarily, The
said assortment is composed of 150 pieces of wrapped caramel candies
and 65 candy bars. Of the 150 wrapped caramels 85 are of the saine
color throughout and 65 have a yellow core or center. The pieces of
caramel are each contained within a wrapper and are of the same
size or so nearly the same size as to make it impossible, when con-
tained within such wrapper, for the purchaser to distinguish the
difference in the size thereof. In this connection the evidence dis-
closes that the caramels with the yellow core and those with the plain
centers are of the same material and from the same mix or bateh of
candy as those without the yellow core and that 31 of the caramels
with the core weigh thé same as 34 of t}le caramels without the core,
The candy which was before the examiner at the time the evidence
was being taken, could not, because f)f 1ts very nature, be retained for
permanent comparison as to the size but the weight, as above re-
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ferred to, clearly discloses that there is only a very small difference, if
any, in the size, both kinds of caramels being of the same shape.
The purchaser who procures one of the caramels having a yellow
core, receives as a prize one of the larger pieces of candy contained
in said assortment and the wrapper around the pieces of caramel
effectually conceals the color of the center from the prospective pur-
chaser until a selection has been made and the wrapper removed.
The said larger pieces of candy are thus distributed to the consuming
public wholly by lot or chance.

Par, 6. Another assortment which respondent manufactures, sells,
and distributes, is contained within two boxes, one box having as-
sorted caramels, the majority of which have centers of the same color,
but a small number of which have centers of a different color; the
other box contains larger pieces or bars of candy and the number of
hars therein is approximately the same as there are caramels with
centers colored differently from the majority in the first box above
mentioned, and while these two boxes are sometimes billed separately
the respondent sells the same number of each to his customers, whole-
sale dealers, who in turn resell in the same manner to the retail deal-
ers. The two boxes are so packed that they may be displayed by the
retail dealers as a single assortment and the larger pieces or bars of
candy are distributed as prizes to purchasers of the smaller caramels
in the same manner as where they are packed in the same assortment
and as described in paragraph 2 herein. The larger pieces or bars
of candy are thus distributed to the purchasing public wholly by lot
or chance and the respondent in so packing said assortment knows
that the same may and will be used as a lottery or chance assortment
when sold to the consuming public by the retail dealer.

Par. 7. The lottery, prize or draw packages described in para-
graphs 2, 3, 4, 5, and 6 above, are generally referred to in the candy
trade or industry as “break and take”, or “draw” packages. The
packages or assortments of candy without the lottery, prize or draw
features in connection with their resale to the public are generally re-
ferred to in the candy trade or industry as *‘straight goods”. These
terms will be used hereafter in these findings to describe these respec-
tive types of candy.

Par. 8. Numerous retail dealers purchase the assortments described
in paragraphs 2, 3, 4, 5, and 6 above, from wholesale dealers or job-
bers who in turn have purchased said packages from respondent and
such retail dealers display said assortments for sale to the public as
packed by the respondent and the candy contained in said assortment
ia sold and distributed to the consuming public by lot or chance.



‘94 FEDERAL TRADE COMMISSION DECISIONS
Findings 217 T.C.

Par. 9. All sales made by respondent are absolute sales and re-
spondent retains no control over the goods after they are delivered
to the wholesale dealer or jobber. The assortments are assembled
and packed in such manner that they can be displayed by the retail
dealer for sale and distribution to the purchasing public, as above
.described, without alteration or rearrangement. An examination
-of the assortments of candy described in paragraphs 2, 3, 4, and
5 herein, as packed, assembled and sold by respondent shows that
said assortments cannot be resold to the public by the retail dealers
except as a lottery or gaming device, unless said retail dealers unwrap,
unpack, disassemble or rearrange the said assortments.

In the sale and distribution to jobbers and wholesale dealers for
tesale to retail dealers, of assortments of candy, assembled and
packed as described in paragraphs 2, 3, 4, 5 and 6 herein, respondent
has knowledge that said candy will be resold to the purchasing pub-
lic by retail dealers, by lot or chance and it packs and assembles such
-candy in the way and manner described so that it may and shall be
resold to the public by lot or chance by said retail dealers.

Par. 10. The sale and distribution of candy by the retail dealers
by the methods described in these findings, is the sale and distri-
‘bution of candy by lot or chance and constitutes a lottery or gaming
-device.

Competitors of respondent appeared as witnesses in this proceed-
ing and testified, and the Commission finds as a fact that many com-
petitors regard such method of sale and distribution as morally bad
-and encouraging gambling, especially among children; as injurious
to the candy industry, because it results in the merchandising of a
-chance or lottery instead of candy; and as providing retail merchants
with the means of violating the laws of the several States. Because
of these reasons some competitors of respondent refuse to sell candy
so packed and assembled that it can be resold to the public by lot
or chance. These competitors are thereby put to a disadvantage in
competing. Certain retailers who find that they can dispose of more
candy by the “Break and Take” method, buy respondent’s products
and the products of others employing the same methods of sale,
-and thereby trade is diverted to respondent, and others usine sjmi-
lar methods, from said competitors. Said competitors can czmpete
on even terms only by giving the same or similar devices to retailers,
This they are unwilling to do, and their sales of “Straight Goods”
candy show a continued decrease.

There is a constant demand for candy which is sold by lot or
-chance, and in order to meet the competition of manufacturers who
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gell and distribute candy which is sold by such methods, some com-
petitors of respondent have begun the sale and distribution of candy
for resale to the public by lot or chance. The use of such methods by
respondent in the sale and distribution of its candy is prejudicial and
injurious to the public and its competitors, and has resulted in the
diversion of trade to respondent from its said competitors, and is a
restraint upon and a detriment to the freedom of fair and legitimate
Competition in the candy industry.

Par. 11. The principal demand in the trade for the “Break and
Take” candy comes from the small retailers, The stores of these
small retailers are in many instances located near schools and attract
the trade of the school children, The consumers or purchasers of
the lottery or prize package candy are principally children, and
because of the lottery or gambling feature connected with the “break
and take” or “draw” package, and the possibility of becoming a
Wwinner, it has been observed that the children purchase them in
Preference to the “straight goods” candy when the two types of pack-
ages are displayed side by side.

Witnesses from several branches of the candy industry testified
in this proceeding to the effect that children prefer to purchase the
lottery or prize package candy because of the gambling feature con-
hected with its sale. The sale and distribution of “break and take”
or “draw” packages or assortments of candy or of candy which has
connected with its sale to the public the means or opportunity of ob-
taining a prize or becoming a winner by lot or chance, teaches and
encourages gambling among children, who comprise by far the largest
class of purchasers and consumers of this type of candy.

Par, 12. The pieces of candy in the “break and take” packages of
all manufacturers of that type of candy are either smaller in size
than the corresponding pieces of “Straight Goods” candy or the
Quality of the candy in the “break and take” or “draw” packages is
Poorer than that in the “straight goods” assortments. It is neces-
sary to make this difference between either the size of the indi-
vidual pieces of candy or the quality of the candy in order to com-
Pensate for the value of the prizes or premiums which are distributed
with the “break and take” or “draw” goods.

Par. 13, There are in the United States many manufacturers of
candy who do not manufacture and sell lottery or prize assortments
of candy and who sell their “straight goods” candy in interstate
¢ommerce in competition with the “break and take” or “draw” candy,
and manufacturers of the “Straight Goods” type of candy have noted
@ marked decrease in the sales of their products whenever and wher-
€ver the lottery or prize candy has appeared in their markets. This

113653m—388—vol. 21——9
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decrease in the sales of “straight goods” candy is principally due to
the gambling or lottery feature indicated with the “break and take”
or “draw” candy.

Par. 14. In addition to the assortments described in paragraphs
2, 3, 4, 5, and 6, herein, the respondent manufactures candy which
it sells to wholesalers and jobbers without any lottery or chance
features,

Par. 15. The sale and distribution of candy by lot or chance is
against the public policy of many of the States of the United States
and some of said States have laws making the operating of lotteries
and gambling devices penal offenses.

CONCLUSION

The aforesaid acts and practices of respondent, M. J, Holloway
and Company, under the conditions and circumstances set forth in
the foregoing findings of fact are all to the prejudice of the public
and respondent’s competitors and constitute unfair methods of com-
petition in commerce and constitute violations of Section 5 of an
Act of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”.

ORDER TO CEASE AND DESIST, ETC.

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission (in two counts, count 1
thereof charging a violation of Section 5 of An Act of Congress ap-
® proved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other pur-
poses”, and count 2 thereof charging a violation of the National In-
dustrial Recovery Act), the answer of the respondent, the testimony
taken and the briefs filed and the Commission having made its find-
ings as to the facts and conclusions that as to count 1, the respondent
has violated the provisions of an Act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes”—

It is hereby ordered, As to count 1 of the aforesaid complaint, that
the respondent, M. J. Holloway & Company, its officers, directors,
agents, representatives and employees, in the manufacture, sale and
distribution in interstate commerce, of candy and candy products, do
cease and desist from:

(1) Selling and distributing to jobbers and wholesale dealers for
resale to retail dealers, candy so packed and assembled that sales of
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such candy to the general public are to be made or may be made by
means of a lottery, gaming device or gift enterprise.

(2) Supplying to or placing in the hands of wholesale dealers and
jobbers, packages or assortments of candy which are used or may be
used without alteration or rearrangement of the contents of such
packages or assortments, to conduct a lottery, gaming device or gift
enterprise in the sale or distribution of the candy or candy products
contained in said assortment to the public.

(8) Packing or assembling in the same package or assortment of
candy for sale to the public at retail, pieces of candy of uniform size,
shape, and quality, having centers of a different color, together with
larger pieces of candy, which said larger pieces of candy are to be
given as prizes to the purchaser procuring a piece of candy with a
center of a particular color.

(4) Supplying to or placing in the hands of wholesale dealers and
jobbers assortments of candy together with a device commonly called
a push card or punch board, for use or which may be used in dis-
tributing or selling said candy to the public at retail.

(5) Furnishing to wholesale dealers and jobbers a device commonly
called a push card or a punch board either with packages or assort-
ments of candy or candy products or separately, bearing a legend or
legends or statements informing the purchaser that the candy or candy
products are being sold to the public by lot or chance or in accordance
with a sales plan which constitutes a lottery, gaming device or gift
enterprise.

1t is further ordered, That respondent, M. J. Holloway & Company,
within 30 days after the service upon it of this order, shall file with
the Commission a report in writing setting forth in detail the manner
and form in which it has complied with the order to cease and desist
hereinabove set forth.

And it is hereby further ordered, That, by reason of the decision of
the Supreme Court of the United States in A. L. A. Schechter Poul-
try Corporation v. United States of America, decided May 27, 1935,
count 2 of the complaint in this proceeding be and the same hereby is
dismissed.

MEMORANDA

The Commission, as of the same date, promulgated findings and
orders in four other candy lottery cases. Except for the varying al-
legations describing the different respondents, and the nature of the
various lottery assortments used, the findings appear to be similar
to those in the principal case above, as do the orders, except in so
far as they necessarily reflect the varying nature of the particular

1295 U. 8. 495,
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assortments used. As in the principal case, the complaints are in
two counts, one challenging the use of said acts and practices as
violating Section 5, and the other challenging said acts and prac-
tices as also in violation of Section 8 of the National Industrial Re-
covery Act in that they violate the code of fair competition for the
candy manufacturing industry. Orders to cease and desist in the
respective cases include a paragraph dismissing the second count,
on account of the decision of the Supreme Court in the Schechter
case on May 27, 1935, 295 U. S. 495. The four cases referred to
follow, there being set forth only those varying paragraphs, as here-
inbefore explained, which deal with the particular respondent and
the particular form of the chance or lottery assortment or assort-

ments employed :

Southern Premium Manufacturing Co., in its own name and right
and trading as Ryan Candy Co. Docket 2270. Complaint, Decem-
ber 20, 1934. Decision, June 25, 1935

Paracraru 1. The respondent, Southern Premium Manufacturing
Company, is a corporation organized under the laws of the State of
Texas with its principal office and place of business in the city of Dal-
las, Tex. Respondent is now and for several years last past has been
engaged in the manufacture of candy in Dallas, Tex., and in the sale
and distribution of said candy to retail and wholesale dealers and
jobbers in the State of Texas and other States of the United States.
It causes said candy when sold to be shipped or transported from’
its principal place of business in the State of Texas to purchasers
thereof in Texas and in the States of the United States other than
the State of Texas. In carrying on its said business respondent has
on numerous occasions made use of the trade name, Ryan Candy
Company, and its merchandise is sometimes sold and advertised in
its own name, Southern Premium Manufacturing Company, and
sometimes sold and advertised in the trade name, Ryan Candy Com-
pany. In so carrying on said business, respondent is and has been
engaged in interstate commerce and is and has been in active compe-
tition with other corporations and with partnerships and individuals

In addition to the paragraphs 1 to 4, set forth descrlblng the respondent and the
nature of the assortments employed by it, the findings in this particular case contafn &
paragraph which sets forth that—

At or about the tlme the complaint was issued In this case, but subsequent to the begln-
ning of the Investigation as to the acta and practices of respondent, the respondent en-
deavored to conflne the sales of the assortments as described ip paragraph 2 to the
State of Texas, but occaslonally sales of such assortments are made in States other than
the State of Texas. The assortments described in paragraph 3 2bove nre distributed
generally to respondent's customers located throughout the Unlited States, The aggort-
ments deseribed in paragrnph 4 above are prinelpally to customers withip the State of
Texas but respondent occaslonally sells the same to customers In other States thag the
State of Texas, '
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engaged in the manufacture of candy and in the sale and distribution
of the same in interstate commerce.

Par. 2. Among the candies manufactured and sold by respondent
were several assortments of candy each composed of a number of
pieces of candy of uniform size, shape and quality together with a
number of larger pieces of candy or smaller boxes of candy to be
given as prizes to purchasers of said candies of uniform size, shape
and quality, in the following manner:

The majority of said pieces of candies of uniform size, shape and
quality have centers of the same color, but a small number of said
candies have centers of a different color. The color of the centers of
these candies is effectively concealed from the prospective purchasers
until a purchase or selection has been made and the candy broken
open. The said candies of uniform size, shape and quality in said
assortments retail at one cent each, but the purchasers who procure
one of said candies having a center of a different color than the
majority of said candies, are entitled to receive, and are to be given
free of charge one of the said larger pieces or small boxes of candy
heretofore referred to. The purchaser of the last piece of candy in
said assortment is entitled to receive and is to be given free of charge
a larger piece of candy or a small box of candy. The aforesaid pur-
chasers of said candy who procure a candy having a center colored
differently from the majority of said pieces of candy thus procure
one of the said larger pieces or small boxes of candy wholly by lot or
chance.

Respondent manufactures, sells and distributes several assortments
involving the above lottery or chance feature. The pieces of candy
of uniform size, shape and quality are generally 150 in number, but
occasionally vary a few pieces more or a few pieces less, and the
prizes are generally larger pieces of candy or small boxes of candy,
but occasionally other articles of merchandise are included as prizes,
however, the principle or sales plan is the same as to each of the said
assortments.

Par. 3. Respondent also manufactures, sells and distributes several
assortments of candy, each of which is composed of a number of small
pieces of candy together with a number of larger pieces of candy and
~ a device commonly referred to as a push card or punch board con-

taining a definite number of pushes or punches. The candy contained
in said assortments is sold or distributed in the following manner:

The push card or punch board is a piece of paper board having a
definite number of partially perforated discs and concealed within
each disc is a number, These numbers correspond to the number of
discs there are on the board but they are not arranged consecutively.
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Such numbers are so concealed that they cannot be ascertained until
a push or selection has been made and the disc separated from the
board. The push cards or punch boards bear legends giving pro-
spective customers information as to which numbers concealed on
the board receive one of the small pieces of candy and which num-
bers receive one of the larger pieces of candy. It is usual for the last
push on a card to receive a prize in addition to the merchandise called
for by the number obtained and the said push card, ordinarily, has
a label informing the prospective purchaser as to what additional
candy will be received for such last push. Sales are one cent each
and purchasers procuring a number calling for one of the small pieces
of candy receive the same and purchasers receiving a number calling
for one of the larger pieces of candy receive the same without pay-
ment of additional money. The fact as to whether a purchaser ob-
tains one of the small pieces of candy or one of the larger pieces of
candy for the purchase price of one cent is thus determined wholly by
lot or chance.

Respondent distributes numerous assortments which are slightly
different in detail but which involve the same principle or sales plan
in the sale and distribution to the consuming public of said assort-
ments. One of such assortments is described by respondent as “Pop
Deal” and the push card or punch board in said assortment bears
the following legends:

NO BLANKS
Piece candy with each sale
1¢ Nos. 10, 20, 30, 40, 50, 60, 70, 80, 90, 1¢
Sale 100, 110, 120, 130, 140, 150, Sale
5, 15, 25, 35, 45, 53, 65,
75, 83, 95, receive bar
candy. All other numbers receive
1¢ piece candy
Last sale receives large prize
All numbers that end in 5 and 0 win.

The fact as to whether a purchaser receives a small piece of candy
or a bar of candy or the large prize is thus determined wholly by lot
or chance in the same manner as described above.

Par. 4. The respondent also sells and distributes to concessionaires
operating with road shows, medicine shows, tent shows, free shows,
circuses and carnivals, an assortment of candy composed of a number
of small boxes of candy each containing five pieces of candy and a
prize. The small boxes of candy retail at the price of ten cents each
and the prizes in said boxes consist of various articles of merchandise
of varying value. The particular prize or the value thereof cannot
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be ascertained by the ultimate purchaser until a selection or purchase
has been made and the box broken open. The said candy is thus
sold by means of a lottery or gift enterprise.

H. 1. Sifers, individually and trading as Sifers Confection Co.
Docket 2276. Complaint, January 2, 1935. Decision, June 25, 1935.

Paracraru 1, Respondent, H, 1. Sifers is an individual doing busi-
ness under the trade name Sifers Confection Company and has his
principal office and place of business in the city of KXansas City, State
of Missouri. Respondent is now and for several years last past has
been engaged in the manufacture of candy in Kansas City, Missouri,
and in the sale and distribution of said candy to wholesale dealers
and jobbers in the State of Missouri and in other States of the United
States. He causes said candy when sold to be shipped and trans-
ported from his principal place of business in the State of Missouri
to purchasers thereof in Missouri and in the states of the United States
other than the State of Missouri. In so carrying on said business,
respondent is and has been engaged in interstate commerce and is and
has been in active competition with other individuals and with cor-
porations and partnerships engaged in the manufacture of candy and
in the sale and distribution of same in interstate commerce.

Par. 2. Among the candies which respondent manufactures, sells
and distributes are several assortments of candy, each of which is
composed of a number of bars of candy together with a box of candy
and device commonly referred to as a push card or punch board con-
taining a definite number of pushes or punches. The candy contained
in said assortments is sold or distributed in the following manner:

The push card or punch board is a piece of paper board having a
definite number of partially perforated discs and concealed within
each disc is a number. These numbers correspond to the number of
discs there are on the board but they are not arranged consecutively.
Such numbers are so concealed that they cannot be ascertained until
a push or selection has been made and the disc separated from the
board. The push cards or punch boards bear legends giving pros-
pective customers information as to which numbers concealed on
the board entitled the customer to one bar of candy and which num-
bers entitle the customer to more than one bar of candy and the num-
ber of such bars. The last push or punch on a board entitles the cus-
tomer to receive the box of candy contained in said assortments. The
sales are five cents each and purchasers procuring a number calling
for one of the bars of candy received the same and purchasers re-
celving a number calling for more than one bar of candy are entitled
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to receive such bars without payment of additional money. The fact
as to whether a purchaser obtains one or several of the bars of candy
for the purchase price of five cents is thus determined wholly by lot
or chance.

Respondent distributes numerous assortments which involve the
same principle or sales plan in the sale and distribution to the con-
suming public of said assortments. These assortments are described
by respondent by various trade names and one of such assortments
is Sifers Valomilk Dips. The push card or punch board for said
assortment bears the following legend:

Number 13 Receives FOUR 5¢ VALOMILK DIPS
Number 23 Receives THREE 5¢ VALOMILK DIPS b¢

Numbers 5-10-20-25-30-40-50-60 each receive TWO (per sale
5¢ VALOMILK DIPS

All other numbers receive a §¢ VALOMILK DIP except the
last number pushed which receives LARGE BOX HARRY
SIFERS HAND ROLLED CHOCOLATES,

Notice to State, County, and City Officials: THIS IS NOT A GAMBLING
DEVICE but an Advertising Medium. The Punches in this advertisement are
gold for 5¢ each and will be accepted by the merchant for a Sifers 5¢ Valomilk
Dip. Some numbers will receive extra Valomilk Dips. The last number punched
will receive & Box of Harry Sifers Hand Rolled Chocolates.

The fact as to whether a purchaser obtains one, two, three or four
bars of candy for the purchase price of five cents is thus determined
wholly by lot or chance in the same manner as above described.

Queen Anne Candy Co. Docket 2277. Complaint, January 3, 1935.
Decision, June 25, 1935.

Paracrara 1. Respondent, Queen Anne Candy Company, is a cor-
poration organized under the laws of the State of Indiana with its
principal office and place of business in the city of Iammond, Ind.
Respondent is now and for several years last past has been engaged
in the manufacture of candy in Hammond, Ind., and in the sale and
distribution of said candy to wholesale dealers and jobbers in the
State of Indiana and other States of the United States. It causes
said candy when sold to be shipped and transported from its prin-
cipal place of business in the State of Indiana to purchasers thereof
in Indiana and in the States of the United States other than the State
of Indiana. In so carrying on said business, respondent is and has
been engaged in interstate commerce and is and has been in active
competition with other corporations and with partnerships and indi-
viduals engaged in the manufacture of candy and in the sale and
distribution of the same in interstate commerce.
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Par. 2. Among the candies manufactured and sold by respondent
are several assortments of candy, each composed of a number of
Pieces of candy of uniform size, shape and quality, together with a
number of larger pieces of candy to be given as prizes to purchasers
of said candies of uniform size, shape and quality:

The majority of said pieces of candy of uniform size, shape, and
quality in said assortments have centers of the same color but a smal]
nhumber of said candies have centers of a different color. The color
- of the centers of these candies is effectively concealed from the pro-
spective purchasers until a purchase or selection has been made and
the candy broken open. The said candies of uniform size, shape, and
(uality in said assortments retail at one cent each but the purchasers
who procuire one of the said candies having a center of a different
color than the majority of said candies, are entitled to receive and
are to be given free of charge one of the said larger pieces of candy
heretofore referred to. The aforesaid purchasers of said candy who
Procure a candy having a center colored differently from the majority
of said pieces of candy thus procure one of the said larger pieces
of candy wholly by lot or chance.

The respondent manufactures, sells, and d1str1butes several assort-
ments involving the above lottery or chance feature. The pieces of
candy of uniform size, shape, and quality are generally 150 in number
but occasionally vary a few pieces more or a few pieces less, and
the larger pieces of candy also vary in number in the several assort-
ments, but the principle or sales plan is the same as to each of the
said assortments.

Par. 3. Respondent also manufactures, sells, and distributes sev-
eral assortments of candy, each of which is composed of a number
of bars of candy together with a number of packages of candy and
a device commonly referred to as a “push card” or “punch board”,
containing a definite number of “pushes” or “punches”. The candy
contained in said assortments is sold or distributed in the following
Mmanner:

The push card or punch board is a piece of paper board having
& definite number of partially perforated disks, and concealed in
each disk is a legend. Such legends are so concealed that they cannot
be ascertained until a push or selection has been made and the disk
separated from the board. The push cards or punch boards bear
legends on the front thereof, giving prospective customers informa-
tion as to which legends on the disks concealed on the board receive
bars of candy and how many, and which receive the small packages
of candy. It is usual for the last punch on a board to receive a prize
in addition to the merchandise called for by the legend on the dislk.
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Sales are five cents each and purchasers procuring a legend calling
for one bar of candy receive the same, and purchasers receiving a
legend calling for more than one bar of candy or for one of the small
packages of candy receive the same without payment of additional
money. The fact as to whether a purchaser obtains one bar of candy
or several bars or one of the small packages of candy for the pur-
chase price of five cents, is thus determined wholly by lot or chance.

Respondent distributes numerous assortments which involve the
same principle or sales plan in the sale and distribution to the con-
suming public of said assortments, and these assortments are com-
posed of different types of candy and some of them have numbers on
the push cards or punch boards instead of legends, and on some of
the boards the purchasers who procure numbers or legends which do
not call for a prize receive nothing but the privilege of pushing or
punching the number from the board for his money, while other
purchasers receive bars or packages of candy of varying value for
their purchase. These assortments are described by respondent by
various trade names. One of such assortments is “Assortment No.
126” which respondent describes as “Football”. The push card or
punch board in said assortment bears the following legends:

ASSORTMENT NO, 126

5¢ FOOTBALL 5¢

per sale per sale
All winners No blanks
Touchduwn --Receives 1 faney package
Field Goal Receives 1 fancy package
Safetyoeomooeceo__ — Receives 3 bars
Forw'd Pass Receives 2 barg
End Run Receives 1 bar
Fumble Receives 1 bar
Tackle, Receives 1 bar

Last punch on card receives a fancy package

Notice: This is not a Gambling decvice. Every punch re-
celves full value. Extra awards for advertising.

The fact as to whether a purchaser receives a fancy package, 3
bars of candy, 2 bars of candy, or 1 bar of candy for the purchase
price of 5 cents is thus determined wholly by lot or chance in the same
manner as described above.

Par. 4. Another assortment which respondent manufactures, sells
and distributes is contained within two boxes, one box having pieces
of candy of uniform size, shape and quality, the majority of which
have centers of the same color but a small number of which have
centers of a different color. The other box contains larger pieces or
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bars 6f candy and the number of bars is approximately the same as
there are pieces of candy with centers colored differently from the
majority in the first box above mentioned and the two boxes are so
packed that they may be displayed by the retail dealers as a single
assortment and the larger pieces or bars of candy are distributed
as prizes to purchasers of the smaller pieces of candy in the same
manner as where they are packed in the same assortment and as de-
scribed in paragraph 2 herein. Larger pieces or bars of candy are
thus distributed to the purchasing public wholly by lot or chance
and the respondent in so packing said assortment knows that the
same may and will be used as a lottery or chance assortment when
sold by the retail dealer.

Magic City Candy Co. Docket 2280. Complaint, January 9, 1935.
Decision, June 25, 1935.1

Paracraru 1. Respondent, Magic City Candy Company, is a cor-
poration organized under the laws of the State of Alabama with its
principal office and place of business located in the city of Birming-
ham, Ala. Respondent is now and for several years last past has
been engaged in the manufacture of candy in Birmingham, Ala., and
in the sale and distribution of said candy to wholesale dealers and job-
bers in the State of Alabama and other States of the United States.
It causes said candy when sold to be shipped or transported from its
principal place of business in the State of Alabama to purchasers
thereof in Alabama and in the States of the United States other than
the State of Alabama. In carrying on said business, respondent is
and has been engaged in interstate commerce and is and has been in
active competition with other corporations and with partnerships and
individuals engaged in the manufacture of candy and in the sale and
distribution of the same in interstate commerce.

Par. 2. Among the candies manufactured and sold by the respond-
ent was an assortment of candy consisting of 48 candy bars of uni-
form quality, size and shape. Each of said candy bars was contained
within a wrapper and within each of said wrappers was a slip of
paper which had printed thereon certain legends. These legends were
that the bar was free or that the retail price of the bar was 1 cent or
2 cents or 3 cents, and these were the prices or the conditions on which
said bar of candy was sold to the consumer. The said printed slips
were effectively concealed from the prospective purchaser until a se-
lection had been made and the wrapper removed. The ultimate con-
sumers thus procured bars of candy of uniform quality, size and shape

1In addition to the paragrapbs above set forth, findings also contain a paragraph to
effect that respondent discontinued manufacture, dlstribution and sale of lottery assort-
ments described at or about time complaint §ssued, though subsequent to beginning of
Commission’s investigation.
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free of charge or at a price of 1 cent, 2 cents or 3 cents, the same being
determined wholly by lot or chance.

The respondent enclosed with each of said assortments a display
card for use by the retail dealer, which display card bore legends
or statements informing the purchasing public that the said assort-
ment was being sold in accordance with the sales plan above described.

Par. 3. Another assortment manufactured, sold and distributed by
respondent was composed of a number of small pieces of candy to-
gether with a number of larger pieces of candy and a small package
of candy, and also a device commonly referred to as a push card or
punch board containing a definite number of pushes or punches.
The candy contained in said assortment was sold or distributed in
the following manner:

The push card or punch board is a piece of paper board having a
definite number of partially perforated discs (in this instance, 150)
and concealed within each disc is a number. These numbers corre-
spond to the number of discs there are on the board but they are not
arranged consecutively, Such numbers are so concealed that they
cannot be ascertained until a selection has been made and the disc
separated from the board. The push card or punch board bears
legends giving prospective customers information as to which num-
bers concealed on the board receive one of the small pieces of candy
and which numbers receive one of the larger pieces of candy. The
last push or punch receives the small package of candy. Sales are
1 cent each and purchasers procuring a number calling for one of
the small pieces of candy receive the same and purchasers receiving
2 number calling for one of the larger pieces of candy receive the
same without payment of additional money. The fact as to whether
a purchaser obtains one of the small pieces of candy or one of the
Jarger pieces of candy for the purchase price of 1 cent is thus deter-
mined wholly by lot or chance.

The legends on the push card or punch board furnished with the
above described assortment are as follows:

No blanks! 1 cent Sale

Nos. 1 to 120, Inclusive, receive one chocolate bite.
Nos. 121 to 150, Inclusive, recelve an advertising bar.
Last sale recelves

THE ASSORTED BOX

Par. 4. Another assortment distributed by respondent was com-
posed of a number of candy bars together with a device commonly
referred to as a pull card. The candy contained in said assortment
was sold or distributed in the following manner:
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The pull card is a piece of paper board having a number of
gummed discs partially pasted thereon, and under each of these
partially pasted discs is a printed slip bearing a legend. The legends
on said printed slips vary. The said pull card has printed at the
top thereof information as to the number of candy bars to which the
customer is entitled for the particular legend procured. Sales are
5 cents each and all purchasers receive one bar of candy, but the
purchaser obtaining certain legends receives two candy bars, some
four candy bars and some ten candy bars, depending upon the legend
cn the printed slip. The pull card with this assortment has the
following information printed at the top thereof (Commission’s
Exhibit No. 5):

Pla-Ball Candy
Featuring Card
5¢ a bat
Candy bars

Home Run receives oo 10 candy bars -
Three Base ITit receives - 4 candy bars
Two Base IIit receives oo 4 candy bars
One Base IIit recelves_. -~ 2 candy bars
Base on Ballg recefves. — - 1 candy bar
Strike out receives - 1 candy bar
Foul Ball receives 1 candy bar
Last Play receives. 10 candy bars

EVERY TICKET A WINNER

The fact as to whether a purchaser received one candy bar, two
candy bars, four candy bars, or ten candy bars for the purchase price
of 5 cents was thus determined wholly by lot or chance.

The appearances in the preceding four cases, before Afr, Robert
8. Hall, trial examiner, were as follows:

Mr, Ilenry C. Lank for the Commission. i

Overton & Cervin of Dallas, Tex., for Southern Premium Manu-
facturing Co.; Beach, Fathchild & Scofield of Chicago, Il for Sifers
Confection Co. and Queen Anne Candy Co., and Mr. Ben Dawis
of Birmingham, Ala., for Magic City Candy Co.
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In THE MATTER OF

UNIVERSAL PARTS MFG. CORPORATION

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2369. Complaint, Apr. 18, 1935—Order, June 26, 1935

Ordered, respondent waiving testimony or hearing, and submitting proceeding
to Commission, on complaint, answer, and amended answer, that said re-
spondent, in connection with the sale and distribution in interstate com-
merce of automobile replacement parts and accessories, do cease and desist
from directly or indirectly using or causing to be used the word “Manu-
facturing” or the abbreviation “Mfg.” in connection or In conjunction with
any word or words or in any way as a trade name or designation for its
products or for the products of others or in advertising said products or
in any way which may have the capacity and tendency to confuse, mislead
or deceive purchasers into the belief that sald products are made or mapu-
factured by sald respondent, when such is not the fact.

Mr. Jokn W, IIilldrop for the Commission.
Butler, Pope, Ballard & Elting, of Chicago, Ill., for respondent.

CoOMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission having reason to believe that Universal
Parts Mfg. Corporation, a corporation, hereinafter referred to ag
respondent, has been and is using unfair methods of competition in
commerce, as “commerce” is defined in said act, and it appearing to
the Commission that a proceeding by it in respect thereof woyld be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paracgrarir 1. Universal Parts Mfg. Corporation is g corporation
organized, existing, and doing business under and by virtue of the
.laws of the State of Illinois, with its principal place of business lo-
cated at Chicago in the State of Illinois, and is now ang for more
than one year last past has been engaged in the sale of automobile
replacement parts and accessories, and in the distribution of said
products in commerce between and among various States of the
United States; causing said products, when sold, to be shipped from
its place of business in the State of Illinois to purchasers thereof
located in various of the States of the United States of America other
than the State of Illinois. In the course and conduct of its business
aforesaid, respondent, Universal Parts Mfg. Corporation has been
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at all times herein mentioned in substantial competition with other
corporations and with individuals, firms, partnerships, and associa-
tions engaged in the sale and distribution of similar products between
and among the various States of the United States.

Par. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent Universal Parts Mfg. Corporation
has adopted and still uses as and for a corporate and trade name
under which to carry on its said business the words “Universal Parts
Mfg. Corporation”, and has regularly used, displayed, and featured
and still regularly uses, displays, and features said corporate and
trade name, including the abbreviation “mfg.” for the word “manu-
facturing”, in advertisements and advertising matter widely dis-
tributed in soliciting the sale of and selling its products in commerce
between and among the various States of the United States; when
in truth and in fact the said products have not been and are not
manufactured by the said Universal Parts Mfg., Corporation, and
when in truth and in fact the said Universal Parts Mfg. Corporation
has not owned, operated, or controlled and does not own, operate, or
control any foundry, shop, or factory wherein said products have
been or are manufactured or fabricated; and when in truth and in
fact the products in which respondent has dealt and still deals have
been and are manufactured in foundries, shops, and factories, none
of which has been or is owned, operated, or controlled by respondent.

Par, 8. There is and has been a preference on the part of a large
portion of the buying public, for automobile replacement parts and
accessories bought directly from the manufacturers thereof, which
Preference is based upon the understanding and belief that, by deal-
ing directly with a manufacturer, a middleman’s profit is saved to the
purchaser, and that by dealing directly with a manufacturer a better
grade of goods is obtained in addition to a saving in price.

Par. 4. The false and misleading statements and representations
made by respondent as set out in paragraph 2 hereof have had and
still have the capacity and tendency to and do mislead and deceive
the buying public into the belief that such statements and representa-
tions are true and that by purchasing the aforesaid products from
respondent the said purchasing public is dealing directly with the
manufacturer thereof and to purchase from respondent in such be-
liefs; and said statements and representations of respondent have had
and still have the capacity and tendency to, and do, unfairly divert
trade to respondent from the competitors of respondent who actually
manufacture and sell in interstate commerce like and similar products
to those sold and distributed by respondent, and also those competi-
tors of respondent who do not manufacture similar and like products
to those of respondent but who do not use the words “manufacturing”
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or “mfg.” as a part of their corporate name or in advertising and
describing such products and who truthfully advertise and describe
the same. Thereby substantial injury is done by respondent to sub-
stantial competition in interstate commerce.

Par. 5. The acts and practices heretofore set forth in paragraph 2
hereof are all to the prejudice of the public and of respondent’s com-
petitors and constitute unfair methods of competition in interstate
commerce within the intent and meaning of Section 5 of an Act of
Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST

This proceeding coming on for final hearing by the Federal Trade
Commission upon the record including the complaint and respondent’s
answer and amended answer thereto, in which amended answer, filed
June 14,1935, respondent waived the taking of testimony or any hear-
ing in the cause and submits the proceeding to the Commission on
the complaint and on the amended and original answer filed therein;
the Commission having duly considered the matter and being fully
advised in the premises—

1t is now ordered, That the respondent, Universal Parts Mfg, Cor-
poration, in connection with the sale and distribution in interstate
commerce of automobile replacement parts and accessories, do cease
and desist from directly or indirectly using or causing to be used the
word “Manufacturing” or the abbreviation “Mfg.” in connection or in
conjunction with any word or words or in any way as a trade name or
designation for its products or for the products of others or in adver-
tising said products or in any way which may have the capacity and
tendency to confuse, mislead, or deceive purchasers into the belief
that said products are made or manufactured by said respondent,
when such is not the fact.!

It 4s further ordered, That the respondent, Universal Parts Mfg.
Corporation, shall within 30 days after the service upon it of a copy
of this order, file with the Federal Trade Commission a report in
writing setting forth in detail the manner and form in which it has
complied with the order to cease and desist hereinabove set forth.

In sald amended answer respondent, among other things, set forth that it had changed
its name to “Universal Parts, Inc,” preceding complaint, and its intentlon not to resume
the abandoned name prior to ownerghip, operation or control of place In which its products
are made,
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Syllabus
I~ Tur MATTER OF

MEADOW BROOK CANDY COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 3
OF AN ACT OF CONGRESS APPROVED JUNE 16, 1933

Docket 2266. Complaint, Dec. 17, 193)—Decision, June 27, 1935

Where a corporation engaged in the manufacture and sale of candy, including
break-and-take assortments composed of candy bars of uniform quality,
size and shape, and a number of larger pieces, together with push cards
or punch boards through use of which it was determined, in accordance
with explanatory legends thercon set forth and the chance number pushed
or punched thereon, at a cost of flve cents a punch, whether one or two
bars of candy or one of the larger pieces should be received by the person
making such chance selection, with the last remaining number also entitling
the person punching the same to a large piece—

Sold said assortments and push cards or punch boards to retail and wholesale
dealers and jobbers, so assembled and packed that they could be displayed
for sale and distribution to the purchasing public by lot or chance, with
knowledge and intent that they would and should thus be resold; in
competition with concerns who regard such a method of sale and distribu.
tion as morally bad and one which encourages gambling, and especlally
among children, and as Injurious to the industry in merchandising a chance
or lottery rather than candy, and providing retailers with the means of
violating the laws of the several States, and who refuse to sell candy so
packed and assembled that it can be resold to the public by lot or chance;

With the result of putting at a disadvantage, by reason of their sald refusal
to adopt such practices, said competitors, who can compete on even terms
only through following the same to meet the demand and preference for
such candy from certain dealers and small retailers, chiefly, and that ot
the children from the frequently nearby schools, who purchase sald candy
by reason of the gambling feature conpected therewith, in preference to
the so-called “straight goods", and who constitute by far the largest class
of purchasers and consumers thereof, and who supply the principal de-
mand therefor, some competitors began the sale and distribution of candy
for resale to the public by lot or chance, to meet the constant demand
and preference for candy thus sold, trade was diverted to said individual
from competitors declining to follow such a practice, freedom of fair and
legitimate competition in the industry concerned was restrained and
harmed, sales of those dealing in the “straight goods” products exclusively
were markedly decreased whenever and wherever the competition of the
break-and-take assortments, with thelr necessarily smaller pleces or in-
ferior quality, was encountered, by reason, principally, of the gambling
or lottery feature connected with the latter, gambling among children
wag taught and encouraged, and the public policy of many of the States,
some of which have laws making the operation of lotteries and gambling
devices penal offenses, was violated:

113653m—38—vol. 21———10




112 FEDERAL TRADE COMMISSION DECISIONS
Complaint 21F.T.C.

Held, That such acts and practices, under the conditions and ecircumstances
set forth, were all to the prejudice of the public and competitors, and
constituted unfair methods of competition.

Before Mr. Robert S, Hall, trial examiner.
Mr. Henry C. Lank for the Commission.

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, having reason to believe that the Meadow
Brook Candy Company, a corporation, hereinafter referred to as
respondent, has been and is using unfair methods of competition in
commerce, as “commerce” is defined in said Act of Congress, and in
violation of the Act of Congress approved June 16, 1933, known as
the National Industrial Recovery Act, and it appearing to said
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Count 11

Paragrarir 1. Respondent is a corporation organized under the
laws of the State of Illinois, with its principal office and place of
business in the city of Moline, State of Illinois. Respondent, for
more than three years last past, has been engaged in the manufaec-
ture of candy and in the sale and distribution thereof to wholesale
dealers and jobbers and to retail dealers located at points in the
various States of the United States, and causes said products when
so sold to be transported from its principal place of business in the
city of Moline, Ill., to purchasers thereof in other States of the
United States and in the District of Columbia, at their respective
places of business, and there is now and has been for more than three
years last past a course of trade and commerce by the said respond-

1Count 2 of the complaint, not published, charges respondent with violating Section
8 of the Natlonal Industrial Recovery Act and the practice of unfair methods of compe-
titlon In violation of Sectlon 5 of the Federal Trade Commission Act, in that the methods.
acts and practices alleged in Count 1 violate the standard of falr competition for the
Candy Manufacturing Industry of the United States, namely, Rule 19, Article VIII of the
code of falr competitlon for gald Industry, prohibiting the sale or dlstribution by any
member thereof of “break and take” merchandise. The averments of said Count 2,
paragraph 1 of which repeats the averments of paragraph 1 of count 1, are in other
respects slmilar to those In count 2 in the complaint egalnst M, J. Holloway & Co,,
Docket 2263, in which case findings and order issued as of June 25, 1935. See supra, at
page 79.
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ent in such candy between and among the States of the United
States and in the District of Columbia. In the course and conduct
of the said business, respondent is in competition with other cor-
porations, individuals, and partnerships engaged in the manufac-
ture of candy and in the sale and distribution thereof in commerce
between and among the various States of the United States and
within the District of Columbia. _

Par. 2. In the course and conduct of its business as described in
paragraph 1 herein, respondent has sold to wholesale dealers and
jobbers and to retail dealers certain packages and assortments of
candy so packed and assembled as to involve the use of a lottery
scheme when sold and distributed to the consumers thereof.

One of said assortments is composed of a number of bars of candy
together with a device commonly referred to as a push card. The
bars of candy contained in said assortment are to be given to pur-
chasers of pushes from said card in the following manner:

Pushes from said card are five cents each and when a push is
made a number is disclosed. The card bears a statement or state-
ments informing the prospective customer as to which numbers
receive bars of candy and the number of such bars. All purchasers
of pushes from said card receive one bar of candy but certain
pushes, depending upon the number printed thereon, entitle the
purchaser to additional bars of candy. The purchaser of the last
punch on said card is entitled to receive a larger bar of candy. The
numbers on said card are effectively concealed from the purchaser
or prospective purchaser until a push or selection has been made
and the particular push separated from the card. The candy con-
tained in said assortment is thus distributed to purchasers of pushes
from said card wholly by lot or chance.

Par. 3. The wholesale dealers and jobbers to whom respondent
sells its assortments, resell said assortments of candy to retail dealers
and said retail dealers and the retail dealers to whom respondent
sells direct, expose said assortments for sale in connection with the
aforesaid push cards and sell said candies to the purchasing public
in accordance with the aforesaid sales plan. Respondent thus sup-
plies to and places in the hands of others the means of conduct-
ing lotteries in the sale of its products in accordance with the sales
plan hereinabove set forth, as a means of inducing purchasers thereof
to purchase respondent’s said product in preference to candies offered
for sale and sold by its competitors.
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Par. 4. The sale of said candy to the purchasing public as above
alleged involves a game of chance or the sale of a chance to procure
such additional bars of candy in the manner alleged. Such game of
chance and the sale along with the sale of such candy of such chance
to procure such additional bars of candy in the manner alleged
are contrary to the established public policy of the several States of
the United States and the District of Columbia and of the Govern-
ment of the United States, and in many of the States of the United
States are contrary to local criminal statutes.

By reason of the said facts, many persons, firms and corporations
who make and sell candy in competition with respondent as above
alleged are unwilling to offer for sale or sell candies so packed and
assembled as above alleged, or otherwise arranged and packed for
sale to the purchasing public so as to involve a game of chance, or
the sale with such candy of a chance to procure larger or additional
pieces of candy by chance; and such competitors refrain therefrom.

Par. 5. Many dealers in and ultimate purchasers of candies are
attracted by respondent’s said method and manner of packing said
candy and by the element of chance involved in the sale thereof in
the manner above described, and are thereby induced to purchase
said candy so packed and sold by respondent in preference to candies
offered for sale and sold by competitors of the respondent who do
not use the same or an equivalent method. Many dealers in candies
are induced to purchase said candies so offered for sale and sold by
respondent in preference to all others because said ultimate pur-
chasers thereof give preference to respondent’s said candies on
account of said game of chance so involved in the sale thereof.

Par. 6. The use of said method by respondent has the tendency
and capacity unfairly, and because of said game of chance alone, to
divert to respondent trade and custom from its competitors who do
not use the same or an equivalent method; to exclude from said candy
trade all competitors who are unwilling to and do not use the same
or an equivalent method; to lessen competition in said candy trade,
and to tend to create a monopoly of said candy trade in respondent
and such other distributors of candy as use the same or an equivalent
method, and to deprive the purchasing public of the benefit of free
competition in said candy trade. The use of said method by re-
spondent has the tendency and capacity unfairly to eliminate from
said candy trade all actual competitors, and to exclude therefrom
all potential competitors, who do not adopt and use said method or
an equivalent method that is contrary to public policy and to crim-
inal statutes as above alleged. Many of said competitors of respond-
ent are unwilling to adopt and use said method, or any method
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involving a game of chance or the sale of a chance to win something
by chance, because such methods are contrary to public policy or to
the criminal statutes of certain of the States of the United States, or
because they are of the opinion that such methods are detrimental
to public morals and to the morals of the purchasers of said candy,
or because of any or all of such reasons.

Par. 7. The aforementioned method, acts and practices of the re-
spondent are all to the prejudice of the public and of respondent’s
competitors as hereinabove alleged. Said method, acts and prac-
tices constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes”, approved September 26, 1914,

Rerort, FinDiNGs As TOo THE Facrs, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sep-

tember 26, 1914, entitled “An Act to create a Federal Trade Com-
Mission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued and served a complaint in two
counts upon the respondent, Meadow Brook Candy Company, charg-
ing in count 1 of the aforesaid complaint that the said respondent
had been and was using unfair methods of competition in commerce
as “commerce” is defined in said act of Congress and charging in
count 2 of the aforesaid complaint that the said respondent had been
and was using unfair methods of competition in commerce in viola-
tion of the Act of Congress approved June 16, 1933, known as the
National Industrial Recovery Act, and thereafter respondent duly
filed answer thereto. Testimony and evidence were received, duly
recorded and filed in the office of the Commission and subsequently
the proceeding came regularly on for a final hearing before the Com-
mission on said complaint, answer, testimony and evidence and brief
of counsel for the Commission. No brief was filed on behalf of re-
Spondent and oral argument was not requested. The Commission
having duly considered the matter and being fully advised in the

Premises, finds that this proceeding is in the interest of the public -

and makes this, its findings as to the facts as to count 1 of the afore-
said complaint and its conclusion drawn therefrom :

FINDINGS AS TO THE FACTS

Paragrarm 1. The respondent, Meadow Brook Candy Company, is
4 corporation organized under the laws of the State of Illinois with
Its principal office and place of business located in the city of Moline,
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IlIl. Respondent is now and for several years last past has been
engaged in the manufacture of candy in Moline, Ill., and in the sale
and distribution of said candy to retail and wholesale dealers and
jobbers in the State of Illinois and other States of the United States.
It causes said candy when sold to be shipped or transported from its
principal place of business in the State of Illinois to purchasers
thereof in Illinois and in the States of the United States other than
the State of Illinois. In carrying on said business, respondent is
and has been in active competition with other corporations and with
partnerships and individuals engaged in the manufacture of candy
and in the sale and distribution of the same in interstate commerce.

Par. 2. Among the candies manufactured and sold by respondent
was an assortment of candy consisting of a number of candy bars
of uniform quality, size and shape, together with a number of larger
pieces of candy and a device commonly referred to as a push card or
punch board containing a definite number of pushes or punches. The
candy contained in said assortment was sold or distributed in the
following manner:

The push card or punch board is a piece of paper board having a
definite number of partially perforated dises (in this instance, 30)
and concealed within each disc is a number. These numbers corre-
spond to the number of discs there are on the board, but they are not
arranged consecutively, Said numbers are so concealed that they
cannot be ascertained until a selection has been made and the dise
separated from the board. The push card or punch board bears
legends giving prospective customers information as to which num-
bers concealed on the board receive only one bar of candy and which
numbers receive two bars of candy, and which numbers receive one
of the larger pieces of candy. Sales are 5 cents each, but the fact us
to whether the purchaser obtains one or two bars of candy or one of
the larger pieces of candy for the purchase price of 5 cents is thus
determined wholly by lot or chance.

The legends on the push card or punch board furnished with the
above described assortment are as follows:

5¢ ALL WINNERS  5¢
#30-37 Deal
All numbers ending in O or 5 receive two bars.
Numbers 18-28-38 recelve LARGE LOAF.
LAST PUNCH ON CARD RECEIVES LARGE LOAF
ALL OTHER NUMBERS RECEIVE A BAR

Par. 3. The respondent discontinued the manufacture, distribution
and sale of the assortment described in paragraph 2 above, on or
before July 1, 1934,
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The respondent, during the years 1932, 1933, and the early part of
1934, manufactured, sold and distributed various assortments in-
volving the sale of candy by lot or chance, but the manufacture, sale
and distribution of all such assortments, including the one described
in paragraph 2 above, were discontinued shortly prior to July 1, 1934,

Par. 4. Lottery, prize, or draw packages similar to the one described
in paragraph 2 above are generally referred to in the candy trade
or industry as “break and take” or “draw” packages. The packages
or assortments of candy without the lottery, prize or draw features
in connection with their resale to the public are generally referred to
in the candy trade or industry as “straight goods.” These terms will
be used hereafter in these findings to describe these respective types
of candy.

Par, 5. Numerous retail dealers purchased the assortment described
in paragraph 2 above, either from respondent or from wholesale
dealers or jobbers who in turn had purchased said assortment from
respondent, and such retail dealers displayed said assortment for sale
to the public as packed by the respondent and the candy contained in
said assortment was sold and distributed to the consuming public
by lot or chance.

Par. 6. All sales made by respondent are absolute sales and respond-
ent retains no control over the goods after they are delivered to the
dealer. The assortment was assembled and packed in such manner
that it could be displayed by the retail dealer for sale and distribution
to the purchasing public, as above described, without alteration or
rearrangement,

In the sale and distribution to retail dealers and jobbers and whole-
sale dealers for resale to retail dealers of an assortment of candy
assembled and packed as described in paragraph 2 herein, respond-
ent had knowledge that said candy would be resold to the purchasing
public by retail dealers by lot or chance, and it packed and assembled
such candy in the way and manner described so that it might be and
should be resold to the public by lot or chance, by said retail dealers.

Par. 7. The sale and distribution of candy, by the retail dealers by
the method described in these findings, is the sale and distribution of
candy by lot or chance and constitutes a lottery or gaming device.

Competitors of respondent appeared as witnesses in this proceeding
and testified, and the Commission finds as a fact that many competitors
regard such method of sale and distribution as morally bad and en-
couraging gambling, especially among children; as injurious to the
candy industry, because it results in the merchandising of a chance
or lottery instead of candy; and as providing retail merchants with
the means of violating the laws of the several States. Because of
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these reasons some competitors of respondent refuse to sell candy so
packed and assembled that it can be resold to the public by lot or
chance. These competitors are thereby put to a disadvantage in com-
peting. Certain retailers who find that they can dispose of more
candy by the “break and take” method, buy respondent’s products
and the products of others, employing the same methods of sale, and
thereby trade is diverted to respondent, and others using s1m11ar
methods, from said competitors. Said competitors can compete on
even terms only by giving the same or similar devices to retailers.
This they are unwilling to do, and their sales of “straight goods”
candy show a continued decrease

There is a constant demand for candy which is sold by lot or chance
and in order to meet the competition of manufacturers who sell and
distribute candy which is sold by such methods, some competitors
of respondent have begun the sale and distribution of candy for resale
to the public by lot or chance. The use of such method by re-
spondent in the sale and distribution of its candy is prejudicial and
injurious to the public and its competitors, and has resulted in the
diversion of trade to respondent from its said competitors, and is
a restraint upon and a detriment to the freedom of fair and legitimate
competition in the candy industry.

Par. 8. The principal demand in the trade for the “break and take”
or “draw” candy comes from the small retailers. The stores of these
small retailers are in many instances located near schools and attract
the trade of the school children. The consumers or purchasers of
the lottery or prize package candy are principally children, and be-
cause of the lottery or gambling feature connected with the “break
and take” or “draw” package, and the possibility of becoming a
winner, it has been observed that the children purchase them in
preference to the “straight goods” candy when the two types of
packages are displayed side by side.

Witnesses from several branches of the candy industry testified
in this proceeding to the effect that children prefer to purchase the
lottery or prize package candy because of the gambling feature con-
nected with its sale, The sale and distribution of “break and take”
or “draw” packages or assortments of candy or of candy which has
connected with its sale to the public the means or opportunity of ob-
taining a prize or becoming a winner by lot or chance, teaches and
encourages gambling among children, who comprise by far the largest
class of purchasers and consumers of this type of candy.

Par. 9. The pieces of candy in the “break and take” or “draw”
packages of all manufacturers of that type of candy are either smaller
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in size than the corresponding pieces of “straight goods” candy or the
quality of the candy in the “break and take” or “draw” packages is
poorer than that in the “straight goods” assortments. It is necessary
to make this difference between either the size of the individual pieces
of candy or the quality of the candy in order to compensate for the
value of the prizes or premiums which are distributed with the
“break and take” or “draw” goods.

Par. 10. There are in the United States many manufacturers of
candy who do not manufacture and sell lottery or prize assortments
of candy and who sell their “straight goods” candy in interstate com-
merce in competition with the “break and take” or “draw” candy, and
manufacturers of the “straight goods” type of candy have noted a
marked decrease in the sales of their products whenever and wherever
the lottery or prize candy has appeared in their markets. This de-
crease in the sales of “straight goods” candy is principally due to the
gambling or lottery feature indicated with the “break and take” or
“draw” candy.

Par. 11. The sale and distribution of candy by lot or chance is
against the public policy of many of the States of the United States
and some of said States have laws making the operating of lotteries
and gambling devices penal offenses,

CONCLUSION

The aforesaid acts and practices of respondent, Meadow Brook
Candy Company, under the conditions and circumstances set forth
in the foregoing findings of fact are all to the prejudice of the public
and respondent’s competitors and constitute unfair methods of com-
petition in commerce and constitute violations of Section 5 of an Act
of Congress approved September 26, 1914, entitled “An Act to Create
a Federal Trade Commission, to define its powers and duties, and for
other purposes”,

ORDER TO CEASE AND DESIST, ETC.

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission (in two counts, count 1
thereof charging a violation of Section 5 of an Act of Congress ap-
proved September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes”,
and count 2 thereof charging a violation of the National Industrial
Recovery Act) the answer of the respondent, the testimony taken and
the Commission having made its findings as to the facts and conclu-
sion that as to count 1, the respondent has violated the provisions of
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an Act of Congress approved September 26, 1914, entitled, “An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes”™—

It is hereby ordered, That the respondent, Meadow Brook Candy
Company, its officers, directors, agents, representatives, and employees,
in the manufacture, sale and distribution in interstate commerce, of
candy and candy products, do cease and desist from:

(1) Selling and distributing to jobbers and wholesale dealers for
resale to retail dealers and to retail dealers direct, candy so packed and
assembled that sales of such candy to the general public are to be
made or may be made by means of a lottery, gaming device or gift
enterprise. .

(2) Supplying to or placing in the hands of retail and wholesale
dealers and jobbers, packages or assortments of candy which are used
or may be used without alteration or rearrangement of the contents
of such packages or assortments, to conduct a lottery, gaming device
or gift enterprise in the sale or distribution of the candy or candy
products contained in said assortment to the public.

(3) Supplying to or placing in the hands of retail and wholesale
dealers and jobbers assortments of candy together with a device com-
monly called a push card or punch board, for use or which may be
used in distributing or selling said candy to the public at retail.

(4) Furnishing to retail and wholesale dealers and jobbers a device
commonly called a push card or a punch board either with packages
or assortments of candy or candy products or separately, bearing a
legend or legends or statements informing the purchaser that the
candy or candy products are being sold to the public by lot or chance
or in accordance with a sales plan which constitutes a lottery, gaming
device or gift enterprise.

It i3 further ordered, That respondent, Meadow Brook Candy Com-
pany, within 30 days after the service upon it of this order, shall file
with the Commission a report in writing setting forth in detail the
manner and form in which it has complied with the order to cease and
desist hereinabove set forth.

And it is hereby further ordered, That by reason of the decision of
the Supreme Court of the United States in 4. L. 4. Schechter Poul-
try Corporation v. United States of America, decided May 27, 1935,
count 2 of the complaint in this proceeding be and the same hereby is
dismissed.

1295 T. 8. 405.
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Dante Candy Co., Docket 2267. Complaint, December 17, 1934.
Decision, June 27, 1935.

Findings and order in this matter were similar to those in the
Meadow Brook case above, except for the variance dealing with the
respondent and the particular scheme employed as set forth in para-
graphs 1 and 2 of the findings, below, and as reflected in the order.
As in the principal case, the complaint was in two counts, the first
charging a violation of Section 5 of the Federal Trade Commission
Act by reason of the practices employed, and the second charging
also violation of Section 3 of the National Industrial Recovery Act
through the violation of the code of fair competition for the candy
Mmanufacturing industry in the use of such break-and-take assort-
Ments. Second count was dismissed by a paragraph included in the
cease and desist order, on account of the Supreme Court decision in
the Schechter case, 295 U. S. 495. Said paragraphs 1 and 2 follow:

Paracrarr 1. The respondent, Dante Candy Company, is a cor-
poration organized under the laws of the State of Illinois with its
principal office and place of business located in the city of Chicago,
Ill. Respondent is now and for several years last past has been en-
gaged in the manufacture of candy in Chicago, Ill., and in the sale
and distribution of said candy to retail and wholesale dealers and
jobbers in the State of Illinois and other States of the United States.
It causes said candy when sold to be shipped or transported from
its principal place of business in the State of Illinois to purchasers
thereof in Illinois and in the States of the United States other than
the State of Illinois. In carrying on said business, respondent is and
has been in active competition with other corporations and with
partnerships and individuals engaged in the manufacture of candy
and in the sale and distribution of the same in’interstate commerce.

Par. 2. Among the candies manufactured and sold by respondent
was an assortment of candy composed of a number of pieces of candy
of uniform size, shape and quality together with a number of larger
Pieces of candy and a toy to be given as prizes to purchasers of said
candies of uniform size, shape and quality, in the following manner:

The majority of said pieces of candies of uniform size, shape and
quality have centers of the same color, but a small number of said
candies have centers of a different color. The color of the centers of
these candies is effectively concealed from the prospective purchasers
until a purchase or selection has been made and the candy broken
open. The said candies of uniform size, shape and quality in said
assortment retail at one cent each, but the purchasers who procure
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one of the said candies having a center of a different color than the
majority of said candies, are entitled to receive, and are to be given
free of charge one of the said larger pieces of candy above mentioned.
The purchaser of the last piece of candy in said assortment is entitled
to receive and is to be given free of charge the toy above mentioned.
The aforesaid purchasers of said candy who procure a candy having
a center colored differently from the majority of said pieces of candy
thus procure one of the said larger pieces of candy wholly by lot
or chance, ’

Before Mr. Robert S. Hall, trial examiner,

Mr. Henry C. Lank for the Commission.
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Complaint
I~ tag MATTER OF

HARRY SCHLIFTMAN, TRADING AS EAGLE SUPPLY
COMPANY

COMPLAINT AND ORDER iN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2393. Complaint, May 17, 1935—O0rder, June 29, 1935,

Consent order requiring respondent Harry Schliftman, individually, or trading
as Eagle Supply Company, or trading under any other name, his agents, ete,,
in connection with the sale or offer for sale or distribution of palnt in
interstate commerce, to cease and desist from—

(1) Using the words “Manufactured by Masterkraft Color Company, Brooklyn,
New York”, in advertisements, or on brands or labels affixed to containers
or to packages of any such paint, or otherwise, and from using any other
word, or words, or representations of similar tenor, import or substance,
unless and until such company becomes in reality an existing and operat-
ing concern and such paint has been in fact manufactured by such concern;
or

(2) Using any statement, representation or assertion to the effect that any
such paint is the product of, or i1s manufactured, packed, distributed or
marketed by, any company or concern, when such company or concern is
fictitious, or when in fact such paint is not the product of, or has not
been so manufactured, packed, distributed, or marketed by, such company
or concern,

Mr. Astor Hogg for the Commission,
Kayman & Schwartz, of Brookiyn, N. Y., for respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress entitled “An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, the Federal Trade Commission, having rea-
son to believe that Harry Schliftman, an individual, trading as Eagle
Supply Company, hereinafter 1eferred to as respondent, has been and
how is using unfair methods of competition in commerce, as “com-
merce” is defined in said act, and it appearing to the Commission that
& proceeding by it in respect thereof would be in the public interest,
states its charges in that respect as follows:

Paracrarm 1. Respondent Harry Schliftman is an individual trad-
ing under the name and style of Eagle Supply Company, with his prin-
cipal place of business located in the city of New York in the State
of New York. 'He is now engaged and for more than two years last
past has been engaged in the business of selling and distributing paint
between and among the various States of the United States. He now
causes and for more than two years last past has caused such paint,




124 FEDERAL TRADE COMMISSION DECISIONS

Complaint 21P. T.C.

when sold by him, to be transported from his place of business in the
ity of New York aforesaid to the purchasers thereof, some located
in the State of New York and others in the various other States of
the United States; and there is now and has been for more than two
years last past a constant current of trade in commerce by said re-
gpondent in such paint between and among the various States of the
United States. In the course and conduct of his said business re-
spondent is now and for more than two years last past has been in
substantial competition with other persons and with corporations,
firms and partnerships engaged in the sale and distribution of paint
between and among the various States of the United States,

Par. 2. In the course and conduct of his business described in para-
graph 1 hereof, respondent caused and causes labels to be affixed to
the containers of his paint which he has sold and does sell and dis-
tributes to the purchasers thereof located in the various States of the
United States on which labels appeared and appear the words “Manu-
factured by Masterkraft Color Company, Brooklyn, N. Y.»

In truth and in fact said paint so labeled, sold and distributed as
aforesaid is not and was not manufactured by a company of that
name. The name “Masterkraft Color Company, Brooklyn, N. Y.” is
fictitious. No such company by the name of “Masterkraft Color
Company” exists or has ever existed in Brooklyn, N, Y., or engaged
in any business as represented by respondent.

Par. 3. The foregoing false and misleading statement ysed by re-
spondent is and was made for the purpose of deceiving and has had
the tendency and capacity to mislead and deceive a large part of the
purchasing public and the trade, and to cause them to purchase the
paint of the respondent under the mistaken belief that it was mann-
factured by Masterkraft Color Company, Brooklyn, N, Y., when such
paint was not manufactured by Masterkraft Color Company of
Brooklyn, N. Y. Said false and misleading statement ang represen-
tation used by respondent as aforesaid has and had the capacity and
tendency to unfairly divert trade to respondent from those of his
competitors engaged in a like and similar business but who do not
falsely represent the origin or manufacture of their paint. Thereby
substantial injury is done and has been done by respondent to sub-
stantial competition in interstate commerce.

Par. 4. The foregoing alleged acts and practices of respondent
Harry Schliftman, trading as Eagle Supply Company, are each and
all to the prejudice of the purchasing public and competitors of re-
spondent, and constitute unfair methods of competition within the
intent and meaning of Section 5 of an Act of Congress entitled “An
Act to create a Federal Trade Commission, to define itg powers and
duties, and for other purposes”, approved September 26, 1914,
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ORDER TO CEASE AND DESIST

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission on the 17th day of May 1935 issued its
complaint against the above-named respondent in which it is alleged
that respondent is and has been using unfair methods of competition
in interstate commerce in violation of the provisions of Section 5
of said Act. On the 28th day of June 1935 the respondent filed his
consent answer to the said complaint wherein he waives hearing on
the charges set forth in the complaint and refrains from contesting
the proceeding and consents that the Commission, without trial, with-
out evidence, and without findings as to the facts or other intervening
proceedings may make, enter, and serve upon him, in accordance with
the provisions of paragraph (b) of Rule V of the Rules of Practice of
the Commission, an order to cease and desist from the practices alleged
in the complaint in connection with the sale in interstate com-
merce of paint, and the Commission being now fully advised in the
premises—

1t is ordered, That the respondent Harry Schliftman, individually,
or trading as Eagle Supply Company, or trading under any other
name, his agents, representatives, servants, and employees, in con-
nection with the sale or offering for sale or distribution of paint in
interstate commerce, do cease and desist from:

(1) Using the words “Manufactured by Masterkraft Color Com-
pany, Brooklyn, New York”, in advertisements, or on brands or labels
affixed to containers or to packages of any such paint, or otherwise,
and from using any other word, or words, or representations of
similar tenor, import or substance, unless and until such company be-
comes in reality an existing and operating concern and such paint has
been in fact manufactured by such concern.

(2) Using any statement, representation or assertion to the effect
that any such paint is the product of, or is manufactured, packed,
distributed or marketed by, any company or concern, when such com-
pany or concern is fictitious, or when in fact such paint is not the
product of, or has not been so manufactured, packed, distributed or
marketed by, such company or concern.

It is further ordered, That the respondent within 60 days after
service upon him of this order file with the Commission a report in
writing setting forth in detail the manner and form in which he has
complied with the order to cease and desist hereinbefore set out.

st e—enn &
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Ixn TaE MATTER OF

JAMES D. BOULGER, TRADING AS EASTERN
TEXTILE COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docrket 2287, Complaint, Jan. 26, 1935—Decision, July 3, 1935

Where an individual engaged in the sale of cotton remnants by mail order to
individual purchasers in the varlous States; in advertising said remnants
in newspapers and magazines of general and wide circulation among the
States,—

(a) Offered and described the same as “dress goods” and as “new angd clean”,
and used the words “4 yds. of each or more” to describe the yardage of the
remnants sent purchasers, in such a manner as to mislead and decelve the
purchasing public into the belief that all of said remnants were suitable for
making dresses, and were new and clean goods, and that each pattern or
selection sent purchasers would contain four yards or more in one plece,
the facts belng that most of them were not of sufficient size or quality to
be suitable for making dresses and were not new and clean, but contained
tears and misprints in the case of many and were damaged and stained, and
none of the selections or patterns sent contained four yards or more of the
partlcular pattern or selection;

(b) Used the statement “5 yds. extra” in offering said remnants, in guch a

manner as to cause purchasers thereof to believe that five yardg were given

with each order without additional charge, and beld out special offers or
bargains or prices as available only to buyers making (heir purchases at
once or within a limited period, through using the words “this month” in
conjunction with or in close proximity to the words “speclal offer” or

“special bargain”, the facts being he did not give such extra yardage without

additional charge, and said special offers, bargains or prices were not thus

limited, but were available to any and gll purchasers at any time; and

Described said remnants as sold “direct to you” and “direct from the

mills”, notwithstanding the fact he nelther owned nor operated any mil or

factory of any kind whatsoever; with the result that the purchasing publie
was misled into the bellef that he owned and operated a mil] op factory in
which said remnants were produced ;

With the effect of diverting business to sald individual from competitors, includ-
ing those who in nowise misrepresent their goods, and with tendency so to
divert, to their injury and prejudice: '

Held, That such practices, under the conditions and circumstancesg set forth,
were all to the injury and prejudice of the public and competitors, and con-
stituted unfair methods of competition.

Before Mr. Edward M. Averill, trial examiner,
Mr. 8. Brogdyne Teu, II for the Commission.
Mr. T. M. Hayes, of Greenfield, Mass., for respondent.
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COMPLAINT

Pursuant to the provisions of an Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission having reason to believe that James D.
Boulger, doing business as Eastern Textile Company, hereinafter re-
ferred to as respondent, has been and is using unfair methods of
competition in cormnmerce, as “commerce” is defined in said act, and it
appearing to said Commission that a proceeding by it in respect
thereto would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows:

Paracrarn 1. Said respondent, James D. Boulger, doing business
as Eastern Textile Company, is an individual and has his principal
office and place of business in the city of Greenfield and in the State of
Massachusetts. Said respondent has been for some time past engaged
in the advertisement, sale and distribution of dress goods between
and among the different States of the United States. Said respondent
has advertised, sold, and distributed, and has caused and still causes
the said articles in which he deals to be transported from his place of
business into and through other States of the United States to various
purchasers located at points in the various States of the United States.

In the course and conduct of his said business, the respondent is in
competition with other individuals, partnerships and corporations
engaged in the sale, distribution and transportation of like and similar
goods, wares and merchandise in commerce between and among the
various States of the United States.

Par. 2. The respondent advertises his business in newspapers and
magazines having general circulation in the various States of the
United States. The following statements and representations appear
in such advertisements:

[Here appears, stacked one on another, picture of 5 bolts of mate-
rials of various patterns]

15 yds. DRESS GOODS

Also

Bargain !—This month 97¢ 4+ pstg. Special offer 3
.yards EXTRA ginghams, bercales, prints, voiles, cham-
brays, shirtings, crepes, ete.

New clean gonods direct to'you at a blg saving. Lat-
est assorted colors, 4 yards of each or more. The very
newest patterns for dresses. Our finest quality.

Send no money. Pay Postman when delivered.

13 yards 97¢ plus dellvery charges.

20 yards only $1.29, postage prepald, {f money accom-
panies order. Satisfaction guaranteed or money back.

EASTERN TEXTILE COMPANY
Dept. F-69 Greenfleld, Masa.

113653m—38—rvol, 21-—-—11 i
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Pag. 8. Statements and representations made by respondent in his
advertising, as set out above, are all and each false and misleading in
that, to wit:

1, The respondent does not give 5 yards extra with each order.

2. Respondent does not own or operate a factory or mill, and “direct
to you” is false and untrue,

8. The wares, goods and merchandise are wholly unsuited for dress
purposes. '

4, Respondent does not refund money to dissatisfied customers.

5. The statement, “15 yards dress goods—97¢” is not true in that the
said respondent does not give 15 yards for 97¢.

6. The 15 yards of goods are not a special bargain any month, as
advertised by the respondent.

7. The goods, wares and merchandise of said respondent are not
“clean” as advertised by him, but are soiled, stained and damage.

. 8. The statement “4 yards of each (pattern) or more” is mislead-
ing in that purchasers believe they will receive 4 yards of each pattern
in one piece. In truth and in fact, no piece of goods contains 4 yards
of the same pattern.

9. The statement “the very newest, latest patterns for dresses”
is false in that such patterns as delivered are not the latest,

© Par. 4. The above representations made by the respondent are each
and all to the injury and prejudice of the public and of respondent’s
competitors, and constitute unfair methods of competition in com-
merce within the intent and meaning of Section 5 of an Act of Con-
gress entitled “An Act to create a Federal Trade Commission, to
define its powers and-duties, and for other purposes”, approved
September 26, 1914, . :

Rerort, FINDINGS As T0 THE Facrs, AND Orprg

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis.-
sion, to define its powers and duties, and for other purposes”; the
Federal Trade Commission issued and served a complaint upon the
respondent James D. Boulger, trading as the Eastern Textile Com-
pany, charging said respondent with the use.of unfair methods of
competition in interstate commerce in violation of the provisions of
Section 5 of said Act. T T

Respondent, having entered his appea'ranbe'ziqd filed his answer to
said complaint hearings were had and evidence introduced in sup-
port of the allegations of the complaint and on behalf of the re-
spondent. Subsequent to said hearings counsel for the Commission

, b .
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and for the respondent entered into a stipulation of the facts of the
case and it was further stipulated by and between counsel for the
Commission and counsel for the respondent that the Commission
might make and serve upon the respondent an order to cease and de-
sist from the unfair methods of competition alleged in the complaint.

Thereupon this proceeding came on for final hearing and the Com-
mission having duly considered the record and being fully advised
in the premises makes this its findings as to the facts and its conclu-
sion drawn therefrom.

FINDINGS AS TO TIIE FACTS

ParacrarHa 1. The respondent James D. Boulger, trading as the
Eastern Textile Company, has his principal office and place of busi-
hess in the city of Greenfield, State of Massachusetts.

Par. 2. Respondent is now and has been for more than one year

last past engaged in the business of merchandising cotton remnants,
selling said remnants by mail order to individual purchasers located
in the various States of the United States and in the District of Co-
lumbia. Said respondent in the course and conduct of his business
causes said cotton remnants to be transported in interstate commerce
from his said place of business in the State of Massachusetts, to, into,
and through States of the United States other than Massachusetts to
purchasers thereof located in the various States of the United States
and in the District of Columbia.
., Par. 3. Since the time said respondent has been engaged in the sale
and distribution of cotton remnants the public advertising of said
respondent has been done by means of newspapers and magazines hav-
ing general and wide circulation between and among the several States
of the United States and in the District of Columbia,

Par. 4. In the advertisements in which the respondent offers for
sale the remnants sold as described herein the said respondent uses the
words “dress goods” to describe said remnants in such a manner as to
mislead and deceive the purchasing public into the belief that all of
the said remnants are suitable for making dresses when in fact most
of them are not of sufficient size or quahty to be suitable for such
purposes,

The respondent ‘also uses the statement 3 yds. extra” in advertise
ing the remnants offered for sale and sold by him in a. manner so as to

Gause the purchasers of such remnants to believe that five yards of

such remnants or dress goods were given with each order without
additional charge. The respondent does not give five yards extra with
each order without additional charge and his use of the said words
is misleading and deceptive to purchasers and prospective purchasers.

PR
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Respondent advertises the remnants sold by him as aforesaid as
being sold “direct to you” and “direct from the mills” with the result
that the purchasing public is misled into the belief that respondent
owns and operates a mill or factory in which said remnants are pro-
dnced. He does not in fact own or operate any mill or factory of any
kind whatsoever,

The respondent represents in his advertising of the remnants of-
fered for sale and sold by him as aforesaid that special offers or spe-
cial bargains or prices are available only to purchasers who make
their purchases at once or within a limited period, whereas the said
special offers, bargains or prices are not so limited but are available
to any and all purchasers at any time.

In the advertisements in which the respondent offers for sale the
remnants sold as described herein the said respondent uses the words
“new and clean” to describe said remnants in such a manner as to
mislead and deceive the purchasing public into the belief that all of
the remnants are new and clean goods, whereas in fact most of the
remnants sold by respondent to purchasers are not new and clean but
many of them contain tears, misprints, and are damaged and stained.

In his advertising in which the respondent offers for sale the rem-
nants sold as described herein the said respondent uses the words
“4 yds. of each or more” to describe the yardage of each remnant sent
purchasers in such a manner as to mislead and deceive the purchasing
public into the belief that of each pattern or selection sent purchasers
there will be four yards or more of it in one piece, whereas in fact none
of the selections or patterns sent purchasers by said respondent con-
tain four yards or more of that particular pattern or selection,

Par. 5. During the time above referred to other individuals, firms
and corporations in the various States of the United States and in
the District of Columbia are and have been engaged in the sale and
distribution of cotton remnants in interstate commerce and such other
individuals, firms, and corporations have caused and still cause their
cotton remnants when sold by them to be transported to, and into, the
various States of the United States and the District of Columbia.
Said respondent has been during the aforesaid time in the sale of his
remnants in direct competition in interstate commerce with such
other individuals, firms and corporations hereinbefore mentioned.

Par. 6. There are among the competitors of the respondent in the
sale of cotton remnants those who in nowise misrepresent their goods:
and respondent*s acts and practices as hereinbefore set out tend to
and do divert business to respondent from his competitors to the in:
jury and prejudice of such competitors.
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CONCLUSION

The practices of said respondent under conditions and circum-
Stances described in the foregoing findings are all to the injury and
Prejudice of the public and to respondent s competitors and constitute
unfair methods of competition in commerce and are violations of the
Act of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”.

ORDER TO CEASE AND DESIST

This proceeding coming on for final hearing before the Federal -

Trade Commission upon the record, including the complaint of the
Commission issued under Section 5 of an Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade Com-
Mission, to define its powers and duties, and for other purposes”, and
respondent’s answer to the Commission’s complaint, the stipulation
as to the facts of the case entered into by counsel for the Commission
and counsel for the respondent and further agreement by the respond-
ent herein, agreeing and consenting that the Commission may make,
issue and serve upon him an order to cease and desist from the unfair
methods of competition alleged in the complaint; and the Commis-
sion having duly considered the matter and being fully advised in
the premises—

It i3 now ordered, That James D. Boulger, trading as Eastern Tex-
tile Company, his officers, directors, representatives, agents, servants,
and employees in connection with the sale or offering for sale of the
so-called dress remnants in interstate commerce between and among
the several States of the United States and in the District of Colum-
bia do cease and desist from:

(1) Using the words “dress goods” to describe or designate rem-
nants sold or offered for sale by respondent unless and until in
conjunction therewith in equally conspicuous letters the word
“remnants” appears.

(2) Representing that five yards of each of the remnants are given
with each order ‘unless and until five yards are given with each order
without additional charge.

(3) From using the words “direct to you” in con]unctlon with or in
close proximity with the word “mill” and from using the words
“direct to you” or “direct from mill” unless and until said respondent
cwns or operates a mill or factory from which the said remnants
are shipped direct to the purchasers of said remnants,
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(4) From using the words “this month” in conjunction with or in
close proximity with the words “special offer” or “special bargain”
unless and until such offers or special bargains are limited to a given
month,

(5) From representing that the said remnants are “new and clean”.
unless and until such goods are new and clean and do not contain mis-
prints, stains, and spots.

(6> ¥rom using the statement “4 yds. of each or more” unless and
until respondent furnishes four yards of each pattern or selection
sent to purchasers. _

It i3 ordered, That the respondent James D. Boulger, trading
as Eastern Textile Company shall within 60 days after service
upon him of this order file with the Commission in writing setting
forth in detail the manner and form of his compliance with this
order.
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Complaint
IN THE MATTER OF
EXCELSIOR SILVERWARE CORPORATION

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2386. Complaint, May 13, 1935—Order, July 8, 1935

Consent order requniring respondent corporation, its officers, ete., in connection
with the advertisement, offer and sale in interstate commerce of silver-
plated products, to cease and desist from—

(a) Use of the words “Sheflield Reproductions” or like or similar words or
expressions implying or intending to imply that the said product is made
or reproduced in accordance with process employed by the silversmiths of
Sheffield, England, in the manufacture of “Sheffield Silverware” or “Shef-
field Plate”, when such is not the fact; and

{b) Use of the word “Sheffield” either independently or in connection or con-
Junction with any other word or words or in any other way to designate
or describe silver-plated ware which has not been made in Sheffield, Eng-
land, in accordance with the process used by the silversmiths of Sheffield,
England, in the manufacture of “Sheffield Silverware” and “Sheffield
Plate”.

Mr. Marshall Morgan for the Commission,

Naphtali & Raisman, of New York City, for respondent.

CoMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to deﬁne its powers and duties, and for other purposes”, the
Federal Trade Commission having reason to believe that Excelsior
Silverware Corporation, hereinafter referred to as respondent, has
been and is using unfair methods of competition in commerce as
“commerce” is defined in said act of Congress, and it appearing to
said Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

. Paracrarr 1. Respondent, Excelsior Silverware Corporation, is a
corporatlon organized, existing, and doing business under and by
virtue of the laws of the State of New York, with its principal office
and place of business at 103-105 Mott Street in the city of New York.
It is now and for more than two years last past has been engaged
in the manufacture of silver-plated hollow-ware and in the sale
thereof between and among the various States of the United States.
It causes such silver-plated hollow-ware when sold by it to be trans-
ported to the purchasers thereof in the State of New York and to
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other purchasers located in various other States of the United States
and there is now and has been for more than two years last past
a constant current of trade and commerce by respondent in such
silver-plated hollow-ware between and among the various States of
the United States. In the course and conduct of its said business
respondent is now and for more than two years last past has been
in substantial competition in commerce between and among the
various States of the United States, with various other corporations,
and with partnerships, firms and individuals engaged in the sale of
silver-plated hollow-ware, .

Par. 2. In the course and conduct of its said business described
in paragraph 1 hereof the respondent manufactures and sells two
principal lines of merchandise, each being a silver-plated hollow-
ware product on which the silver has been deposited by electrolytic
process. One of these lines consists of silver-plated nickel ware, the
other of silver-plated ware with a base of copper. Respondent com-
pany employs a salesman on a commission basis, who calls on retail-
ers, chiefly department stores, in various States with a sample book
containing photographs of Excelsior silver-plated products, such
products being marked with a style number on said photographs and
so billed to the customer on the invoices used by respondent.

Par. 3. Respondent uses in the manufacture of its products what
1s known as the electro-plating process which consists of the deposi-
tion of an adherent coat of silver on a less noble base metal by pass-
ing an electric current through a bath or electrolyte of silver salts
containing ions or atoms of silver in solution.

The plated silverware thus produced varies in quality and value
according to the composition of the base metal, the workmanship upon
its form, including the decoration, and the amount and fineness of the
silver deposited upon the base metal. While Federal specifications for
silver-plated tableware, including hollow-ware, have been adopted by
the Government, no standards have been fixed by the trade for the
composition of the base metal nor for the fineness or quantity of sil-
ver in the case of silver-plated hollow-ware. The quality of such ware
cannot be determined except by laboratory tests and the purchasing
public is obliged to depend upon the reputation of the maker or seller
thereof or the reputation of the trade. ,

Par. 4. About the year 1742 there was originated in Shefield, Eng-
land, a process for the production of silver-plated ware, which process
involved the welding of the silver-plate to one or both sides of a sheet
or bar of copper to form one thoroughly coherent mass which was
rolled to the desired thickness and subsequently worked into the de-
sired form. The ware produced by this process was properly known
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a8 copper-rolled plate, though this name was not used as a trade name
or designation. The copper-rolled plate of Sheffield, England, ac-
quired a very considerable reputation for excellence in quality, work-
Manship and design, and though the name “Sheflield” was not gener-
ally impressed upon or affixed to the ware itself, which was identified
by the maker’s registered hallmark, the copper-rolled plate came to
be generally known and is still known as Sheffield. About a century
after the discovery of the copper-rolled silver-plating process above
_described, the cheaper electro-plating process was discovered, displac-
Ing copper-rolled plate, which practically went out of production.

Silverware and silver-plated ware made by silversmiths of Shef-
field, England, have been and still are highly regarded by the trade
and the public of the United States, England, and other countries, as
of uniform, reliable, and dependable quality and the words “Shef-
fleld Silver”, “Sheffield Plate”, and “Sheffield Silver-plate Ware”,
when used in connection with silverware or silver-plated ware have
_ Signified and denoted and now signify and denote to a substantial por-
tion of the public that such silverware or plated silverware was manu-
factured in Sheflield, England, and is of the quality which has become
associated with that name and industry., While the cheaper electro-
blating process, as stated, displaced copper-rolled plate, which practi-
cally went out of production, there have been and still are from time
to time importers of copper-rolled plate in the United States and there
is a considerable trade in copper-rolled plate in this country at prices
which reflect not only its value as plated ware but its artistic and his-
toric value as well. The name Sheffield as applied to silver at the
Present time implies the quality and value peculiar to the copper-
rolled process, as well as the process itself and its use is a representa-
tion thereof.

Par. 5. In the course and conduct of its business as aforesaid re-
spondent company has advertised, does now advertise, and has offered
for sale, and sells its silver-plated copper base trays and other articles
as Sheflield reproductions, said advertisements being sent to retailers
in the several States of the United States, and reading in part as
follows: )

These four Excelsior Sheflield reproductions brought extra profits to New York
Stores.

Beneath the above, printed in heavy black type, across a four-
page folder, appear and have appeared photographic representations,
respectively, of a vegetable dish, relish dish, and two serving trays,
each made so as to imitate the engraving of Sheffield plate and stated
to be in each instance “ heavily silver-plated copper.”

T R A g B e aeateanrs
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On bills or invoices printed by respondent company and dis-
tributed by it throughout various States of the United States to
firms and individuals purchasing goods from respondent appears and
has appeared the following printed in conspicuous type across the
top of said invoices:

Excelsior Silverware Corporation
Manufacturers of
Silver-plated Sheflield Reproductions.

When in truth and in fact the said silver-plated hollow-ware
advertised and sold in interstate commerce by respondent company
as “Sheffield Reproduction” and “Sheffield Reproductions” is not
and never has been a reproduction in any essential aspect or par-
ticular of the famous copper-rolled silver plate of Sheffield, England,
variously known by the words or terms “Sheflield”, “Sheffielq Sil-
ver”, “Sheffield Plate”, and “Sheflield Silver-Plated Ware”. Said
alleged reproductions are not “copper-rolled plate” made by fusing
silver plate so as to form one thoroughly united mass and do not
contain other fundamental characteristics of “Sheffield” plate in
connection with their fabrication, but in truth and in fact are rela-
tively modern imitation plate made by the much cheaper process of
electro-plating hereinbefore described, intended to resemble as much
as possible in design and appearance the famous and highly valuable
Sheftield plated ware, and are neither Sheflield plate nor reproduc-
tions thereof.

Par. 6. The use by the respondent of the term or words “Sheffield
Reproductions”, as herein set out is a misrepresentation of the char-
acter and quality of respondent’s products and has and has had the
capacity and tendency to mislead and deceive the public into the
erroneous belief that the silver-plated hollow-ware thus designated
and advertised by respondent was and is of the quality and work-
manship which have been and still are associated with Sheffield
silver, and to purchase respondent’s products in such belief; tends
to create and does create an undue preference for the silver-plated
ware advertised and sold by respondent, and tends to induce and
does induce the purchase of such silver-plated ware by a substantial
portion of the trade and the public in preference to silver-plated
ware manufactured and sold by respondent’s competitors some of
whom deal in wares manufactured in Sheffield, England, and others
of whom refrain from the use of such terms in connection with wares
not manufactured by the cooper-rolled plate process, of the silver-
smiths of Sheffield, England. ., :
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As a result of such false and misleading representations on the part
of respondent trade is diverted to respondent from such competitors
in interstate commerce and thereby substantial injury is done and has
been done by the respondent to substantial competition in interstate
commerce and there is being and has been placed in the hands of
respondent’s representatives, dealers and distributors an instrument
by means of which they mislead and deceive and have misled and
deceived the purchasing public.

Par. 7. Said representations of respondent contained in its respec- .

tive advertising and mailing matter used by and distributed through
respondent’s representatives, dealers and distributors, have resulted
in injury to respondent’s competitors and to retail dealers and to the
prejudice of the buying public, and constitute unfair methods of
competition within the intent and meaning of Section 5 of an Act
of Congress entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes”.

ORDER TO CEASE AND DESIST

This proceeding coming on for final hearing by the Federal Trade
Commission on the record, including the complaint of the Commis-
sion issued under Settion 5 of an Act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes”, and respond-
ent’s amended answer thereto in which respondent waives hearing
on the charges set forth in the complaint, refrains from contesting
the proceeding and, pursuant to the provisions of the Commission’s
Rules of Practice with respect to answers, consents that the Com-
mission may make, enter, and serve upon respondent without a trial,
without evidence and without findings as to the facts or other inter-
vening procedure, an order to cease and desist from the method or
methods of competition alleged in the complaint; and the Commis-
sion having duly considered the matter and being fully advised in
the premises—

It is now ordered, That the respondent, Excelsior Silverware Cor-
poration, its officers, agents, servants, and employees, in connection
with the advertising, offering for sale, and sale in interstate com-
merce and in the District of Columbia of silver-plated products do
cease and desist from:

(1) The use in its advertising or printed matter distributed in
interstate commerce of the words “Sheffield Reproductions” or like
or similar words or expressions implying or intending to imply that
the said product is made, manufactured or reproduced in accordance
with the process of manufacture employed by the silversmiths of
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Sheflield, England, in the manufacture of “Sheffield Silverware” or
“Sheffield Plate” when such is not the fact.

(2) The use of the word “Sheffield” either independently or in
connection or conjunction with any other word or words or in any
other way to designate, describe, or advertise silver-plated ware
which has not been made or manufactured in Sheffield, England, in
accordance with the process used by the silversmiths of Sheffield,
England, in the manufacture of “Sheffield Silverware” and “Sheffield
" Plate”,

1t i3 further ordered, That the respondent within 60 days from and
after the date of service upon it of this order shall file with the
Commission a report or reports in writing, setting forth in detail
the manner and form in which it is complym« with the order to cease
and desist hereinabove set out.




ELECTRO-MAGNETIC BELT CO. ET AL. 139

Syllabus

Ix THE MATTER OF

J. DORSEY MARKWOOD, TRADING AS ELECTRO-MAG-
NETIC BELT COMPANY, AND A. A. BAIRD AND V. A.
MOLITOR, COPARTNERS TRADING AS VITA-NOID OF
KANSAS CITY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2177. Complaint, May 4, 1934—Decision, July 22, 1935

Where an individual engaged in the manufacture and sale of electro-magnetic,

belts or so-called “Vita-Noids” for the prevention, treatment, cure or relief
of varions ailments and pathological conditions by self-treatment in the
home of the ultimate purchaser and user or wearer through the operation
of the magnetic flield created by said belt when attached to the electric
circnit—

(a) Made such statements in booklets supplied by him to dealer purchasers for
distribution to members of the public who bought said Vita-Noids as
“stimulation of the life forces into normal activity is the object”, “Vita-Noid
is designed to rid the body of waste toxic matter and when properly used
should begin to produce results after only a few treatments”; and

Where two individuals engaged separately and In association with one
another, and as partners, in the sale of sald devices or Vita-Noids pur-
chased from the aforesaid individual, in soliciting sale thereof through
advertisements in magazines, newspapers, printed circulars, letters, radio
broadcasts, and in personal interviews, and with the knowledge of said
first named individual—
Made such statements as that science had made wonderful progress in
the treatment of disease by electro-magnetism which had brought health
and happiness to thousands, and that the Vita-Noild created a remarkable
curative agent, had helped thousands of persons including those who, with
rare exceptions, were extremely discouraged with the results of other
treatments for their afflictions, in which It had produced results that were
nothing short of miraculous, and that the device by reason of the electro-
magnetism produced by it tended thoroughly to eliminate toxic products
from the system, and that diseases which arose directly or indirectly from
such poisoning, among which it included many well-known diseases and
ailments of a serious nature, including arthritis, high blood pressure, heart
trouble, neuritis, rheumatism, sciatica, and tumors and ulcers, had re-
sponded very successfully to treatment with sald device;

The facts being that the strength of the magnetic field created thereby covered
about 17 gauss near the center of the clrcular space formed by the belt,
electro-magnetic flelds covering many thousands of gauss produce no
demonstrable physical or physlological effect in the body, and, while
eddying electric currents, changes or stresses fermed “hysterisis” are
continually present in the tissues of the body both in health and disease
and, when produced by the heart, are strong enough to be recorded,

(b
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measured and read by a physical apparatus, there is no instrument capable
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of measuring any hysterisis produced in the body by the use of said belt,
magnetism has no effect upon bacteria, the cause of many ailments, and
application or use of said device in physio-therapy does not and has not
produced or caused and cannot produce or cause any demonstrable physio-
logical change or effect in the body of any person subjected to its appli-
cation or use, either for the prevention, cure or relief of any physical
allment or pathological condition or for any other purpose, and the state-
ments and representations made to the public in respect of the results to
be obtained by the public through the use thereof in self-treatment for the
prevention, cure or relief of physical ailments and conditions aflicting the
user were each and all palpably fraudulent, and false statements and
representations, as said various individuals knew or with the use of
ordinary and reasonable care should have known;

With capacity and tendency to deceive and mislead members of the public
into the bellef that such representations and statements were true and
into purchasing sald Vita-Noid in reliance upon such fraudulent state-
ments and representations and with intent and effect of deceiving, mis-
leading and inveigling members of the public who were the unfortunate
victims of ailments and diseases, of which they in general knew little
or nothing as to their causes and effects, and which in many instances
were incurable, into purchasing said device for $50 or $75, as the case
might be, and of also causing them thereby to neglect or delay obtaining
competent medical advice or assistance for the treatment of their ailments,
with the probability of their progressing in many cases from a condition
in which competent medical skill or timely use of proper appliances in
physio-therapy might have availed to relieve or cure the ailments or con-
ditions, until the victim was beyond aid, and with the result of diverting
trade in electric appliances used in physio-therapy to said individuals
from their competitors:

Held, That such practices, under the conditions and circumstances set forth,
were to the prejudice of the public and competitors, and constituted unfair
methods of competition.

Before Mr. Charles F., Diggs, trial examiner.
Mr, Edward E. Reardon for the Commission,

! COMPLAINT

Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties
and for other purposes”, the Federal Trade Commission charges that:
J. Dorsey Markwood, trading as Electro-Magnetic Belt Co.. and
A. A. Baird and V. A. Molitor, copartners trading as VitazNoid
of Kansas City, hereinafter referred to as respondents, have been
and are using unfair methods of competition in violation of the pro-
visions of Section 5 of said Act, and states its charges in that respect
as follows:

Paracrapu 1. Respondent J. Dorsey Markwood is an individual
who trades at Minneapolis, Minn., under the name of Electro-Mag-
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netic Belt Company. There is no such company, and respondent
Markwood is the sole owner and proprietor of the business herein-
after described in this paragraph. Since about the year 1931 the
respondent J. Dorsey Markwood has been and is now engaged at
the said city of Minneapolis in the business of manufacturing and
gelling an electric belt which, from the date of November 11, 1931,
he has so sold under the name of Dorsey’s Vita-Noid. Dorsey’s Vita-
Noid is an apparatus resembling a horse collar and consists of a coil
of insulated wire, having an imitation leather covering, with a con-
nection to be fastened in an ordinary lamp socket carrying an alter-
nating current of electricity. Said apparatus is sold with the claims
and representations of respondent that when it is applied to the
human body and used according to the instructions accompanying
it, it has therapeutic value and effect in the treatment of many of
the ailments and diseases of mankind. This apparatus is so sold
to distributors who in turn resell the same to the ultimate purchasers
or users thereof. Among the said distributors are respondents C. A.
Baird and V. A. Molitor.

When orders are received for such apparatuses they are packed
at said city of Minneapolis, Minn., and shipped by respondent Mark-
wood into and through other States of the United States to the places
of business of such distributors, many of which are outside of the
State of Minnesota. The terms of sale imposed by respondent are
usually cash on delivery. Accompanying each apparatus are written
instructions for its use and a so-called guaranty bond signed by
respondent Markwood. The bond guarantees against defects in the
materials and workmanship. The written instructions recommend
the use of Vita-Noid for insomnia, anemia, low blood pressure, nerv-
ousness, functional heart trouble, rheumatism, arthritis, constipation,
high blood pressure, ulcers, tumors, stomach trouble, skin diseases,
neuritis, lumbago, sciatica, varicose veins, and local pains,

In the course and conduct of said business, respondent Markwood
Is in competition with other individuals and corporations engaged
in the sale of sundry medicinal remedies and surgical and electrical
instruments and appliances used in the treatment of the sick and
injured in commerce between and among various States of the United
States,

Par. 2. Respondents A. A. Baird and V. A. Molitor are copartners,
who for about the year last have traded and are now trading under
the name Vita-Noid of Kansas City, and as such copartners and
under such trade name they purchase said apparatuses from respond-
ent Markwood and sell the same at and from Kansas City, Mo., to
purchasers thereof for use by them in treating their ailments, sick-
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nesses and diseases. Many of these said purchasers reside outside
of the State of Missouri, and when orders for said apparatuses are
received or taken by respondents Baird or Molitor, said apparatuses
with the instructions and bond mentioned in paragraph 1 hereof,
ure packed at said Kansas City, Mo. and shipped into and through
other States of the United States to the places of residence of such
purchasers,

In the course and conduct of said business, respondents Baird and
Molitor are in competition with other individuals and corporations,
engaged in the sale of medicinal remedies and surgical and electrical
apparatus and instruments and other appliances used in the treat-
ment of the sick and injured, in commerce between and among
various States of the United States.

Respondents Baird and Molitor seek and solicit and have sought
and solicited the sale of said device to the public located throughout
the States of the United States, reaching said public through and
by means of radio talks, advertisements in magazines having general
circulation in the States of the United States, in newspapers, in
letters, through and by means of circulars, booklets and printed
matter containing reported testimonials and other literature and
thrcugh and by means of employees, solicitors, and agents.

The said last-named respondents, in order to induce the public
to purchase said device, make and have made and caused to be made
many false, misleading, and deceptive statements concerning said
Vita-Noid in such radio talks and such magazines, newspapers, let-
ters, circulars, booklets and other literature and printed matter and
through such employees, solicitors, and agents. Among such state-
ments so made are the following:

Vita-Noid is not presented as a cure-all, but because electrical magnetism as
produced by the Vita-Noid tends to thoroughly eliminate toxle products from

the entire system, the following diseases which arise directly and indirectly
from toxic poisoning have very successfully responded to the Vita-Noid:

Asthma Nervous disorder
Arthritls Neuritis
Bronchitis Paralysis
Constipation Poor circulation
Dropsy DProstatie gland
Eczema Rheumatism
Gall bladder Sciatica

Goiter Sinus trouble

Hemorrhoids

High blood pressure
IHeart trouble
Insomnia

Lunibago

Stomach trouble
Tumors

Ulcers

Varicose veins
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During the past few -years, the same knowledge and skill that has been
_ applied to the perfection of almost everything else, has been applied, quite
" naturally, to-the making of more efficient and useful therapeutic solenoids.

Today we have a solenoid that is a splendid example of the modern, scien-
tific age in which we live. This appliance is called Vita-Noid, * * *

Science has made wonderful progress for the treatment of diseases with
electro-magnetism,

Electro-magnetism has brought health and happiness to thousands. * * *

An amazing discovery proves new way to health,

New Vita-Noid proves merit,

Many remarkable recoveries reported. Powerful curative agent is pro-
duced by Vita-Noid. Thousands already helped.

Sufferers everywhere are turning to the Viia-Noid, the new appllance that has
proved effective In many cases formerly thought to be hopeless.

Because Vita-Noid is no respector of persons, isn’t it reasonable to suppose
that what it has done for others, who once suffered exactly as you are today, it
will do for you?

Dorsey’s Vita-Noid is designed to rid the body of waste toxic matter and when
properly used should begin to produce results after only a few treatments. In
certain stubborn, chronic cases of long standing, the patient should not expect
marked relief short of two or three months use.

Respondents Baird and Molitor provide each purchaser of Vita-
Noid with the book of instructions containing the statements as set
forth in paragraph 1 hereof.

Respondents Baird and Molitar have been and are using two broad-
casting stations in Kansas City, Mo., for the purpose of advertising
the Vita-Noid apparatus. Such broadcasts, so made by said respond-
ents, reach the people of many States. Some of the statements in
these broadcasts are as follows:

Vita-Noid, that modern therapeutic appliance made for use right in your home
s getting results, which in many cases seem nothing short of the miracu-
lous, * = =

Following this several instances where people were supposed to
have been cured by the use of Vita-Noid are recited.

* » * YVita-Noid has for a long time and is daily proving a decided
blessing to mankind. With few exceptions the people who get Vita-Noid are the
people whom nothing else has been able to help. We shall go farther than that
and say that with rare exceptions the people who get Vita-Noid are a discour-
aged and extremely discouraged group of people; yet, among that class of
individunals, the Vita-Noid is producing results that in many cases are nothing
short of miraculous.

Many statements are made in these radio talks, all of which are
laudatory of the therapeutic value and effect of Vita-Noid and in
which in addition to the ailments mentioned in the printed advertis-

ing, claims are made that gall bladder and kidney trouble may be

cured by the use of Vita-Noid.
113653m—38—vol. 21——12
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Par. 8. The statements made in the book of instructions described
in paragraph 1 hereof and the advertising of respondents Baird and
Molitor described in paragraph 2 are false and misleading in that:

(a) Said device Vita-Noid is not a scientific invention, nor
a scientific apparatus.

() That said apparatus will not cure, aid in the cure, nor is
its use proper treatment for any of the diseases or afflictions
mentioned in paragraph 1 or paragraph 2 hereof nor will it cure
or relieve diseases, sicknesses or the ailments of mankind of any
kind or nature.

(¢) That the said apparatus, when used as directed, or other-
wise, is incapable of transmitting energy or remedial force to
the human body in such an amount as to have therapeutic value
or effect.

Par. 4. At the time of entering business relations for the purchase
and sale of said Vita-Noid, to wit, in the summer of 1933, respondent
Baird, representing himself and his copartner respondent Molitor,
met with respondent Markwood at the latter’s place of business in the
said city of Minneapolis, Minn., and it was then and there agreed
between respondents that respondent Markwood would furnish with
.each Vita-Noid apparatus, for use in advertising the same, the book of
instructions described in paragraph 1 hereof and that respondents
Baird and Molitor would use the same together with the advertising
described in paragraph 2 hereof and through the media named and
described therein in the sale and promotion of the sale of said
apparatus.

That respondent Markwood did so furnish to the other respondents
said book of instructions and that the same together with the adver-
tising described in paragraph 2 hereof was and is now used by them
in the sale and promotion of the sale of the said apparatus in the
manner and form as set forth in paragraphs 1 and 2 of this com-
plaint.

Par. 5. The aforesaid false, misleading, and deceptive statements
and representations, used by respondents, as in this complaint here-
tofore set forth have and have had the capacity and tendency to,
and do induce the public to purchase and use the device Vita-Noid
in the belief that said statements and representations are true, and
to divert trade to this respondent from its said competitors,

Par, 6. The above alleged acts and practices of respondent Mark-
wood and the above alleged acts of respondents Baird and Molitor
are each and all to the prejudice of the public and to the competitors
‘of respondent Markwood and respondents Baird and Molitor, and
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the acts of respondent Markwood and the acts of respondents Baird
and Molitor as above set forth consist of unfair methods of competi-
tion in commerce within the intent and meaning of Section 5 of an
Act of Congress entitled “An Act to create a Federal Trade Com-
Mission, define its powers and duties, and for other purposes”, ap-
Proved September 26, 1914.

Rerort, Fixpines as To THE Facrs, aNp OrpEr

Pursuant to the provisions of an Act of Congress approved Sep--

tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served its complaint upon the above-named respondents charg-
ing them with the use of unfair methods of competition in com-
Inerce in violation of the provisions of said Act.

The respondents having filed their answers herein to the com-
Plaint, hearings were had and evidence was thereupon introduced on
behalf of the Commission and the respondents before an examiner
of the Federal Trade Commission duly appointed.

Thereupon this proceeding came on for final hearing on the brief
filed on behalf of the Commission, and the Commission having duly
considered the record and being fully advised in the premises finds
that this proceeding is in the interest of the public and makes this
its findings as to the facts and the conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent J. Dorsey Markwood is an individual
Tesiding in Minneapolis, Minn. He is and has been, at all times, since
Sometime in or about November 1931, engaged, under the trade name
Electro-Magnetic Belt Co. and with a usual place of business at
Minneapolis, in the business of the manufacture and sale of electro-
magnetic belts, called Dorsey’s Vita-Noid, an appliance hereinafter
more particularly described, which is made and sold to be used or
operated by connecting it with an alternating electric current, such
- 3s is usually supplied by public service corporations to residences
for ordinary household purposes. The electto-magnetic belts of
the respondent are hereinafter referred to as Dorsey’s Vita-Noids.

Par. 2. During al] the times above mentioned, the respondent Mark-
wood made and sold Dorsey’s Vita-Noids for use by members of
the public in self-therapeutic treatment for the purpose of the pre-
vention, the cure, or the relief of the user from any one or more
Physical ailments, diseases, or pathological conditions of the human
body, among those mentioned and referred to hereinafter, to which
the user was subject, or to which the user thought or believed he
Was subject or suffering from.
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In the course of his business the respondent, Markwood, sold Dor-
sey’s 'Vita-Noids, at the average price of $22.50 each, among others,
to dealers, including respondents Baird and Molitor, purchasers
thereof, located in various States of the United States, other than
Minnesota and including Iowa, Nebraska, Missouri, and Wisconsin,
for resale by respondents Baird and Molitor and the other dealers
to members of the public for their use in self-therapeutic treatment
as above stated.

The respondent Markwood caused Dorsey’s Vita-Noids, when so
sold by him, to be transported from Minnesota to the purchasers,
including respondents Baird and Molitor, located in other States.

Par. 3. Respondent A. A. Baird is an individual residing in
Sioux City, Iowa. He was engaged at all times, from sometime in
November 1931 to February 1934 in the business of the sale of
Dorsey’s Vita-Noids to members of the public for their use in self-
therapeutic treatment as stated in paragraph 2 hereof, at first, with
a place of business at Waterloo, Towa, and later with places of
business at Lincoln, Nebr. and Kansas City, Mo. '

In 1933 and 1934 he and respondent Molitor, as copartners, doing
business under the trade. name, Vita-Noid of Kansas City, were
engaged in the sale of Dorsey’s Vita-Noids to members of the public,
for the use mentioned and referred to above, with a place of business
at Kansas City, Mo.

Par. 4. Respondent V. A. Molitor is an individual residing in
Minneapolis, Minn. He became associated in 1931 with respondent
Baird, as manager of the business of respondent Baird at Waterloo,
Towa, in the sale of Dorsey’s Vita-Noids to members of the public
for use in self-therapeutic treatment as set forth in paragraph 2
hereof. He was also associated with respondent Baird at Kansas
City, Mo. in the sale of Dorsey’s Vita-Noids to members of the
public for the use above mentioned and referred to, and in 1938 and
1934 he and Baird conducted business, as copartners, in the sale of
Dorsey’s Vita-Noids to members of the public for the said use
under the trade name, Vita-Noid of Kansas City, with a place of
business at Kansas City, Mo.

Par. 5. During the times mentioned in paragraphs 3 and 4 hereof,
respondents, baird and Molitor, sold Dorsey’s Vita-Noids, some
at $50 and others at $75 each, as set forth in said paragraphs, to
members of the public, purchasers thereof, located in Kansas, Okla-
homa, and various other States of the United States, other than
Missouri or the State of origin of the shipment, and they caused
Dorsey’s Vita-Noids, when so sold by them, to be transported from
Missouri, or from the State of origin of the shipment, to the

purchasers.
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Par. 6. During all the times mentioned and referred to above,
other individuals, firms, and corporations, located in various States
of the United States and hereinafter referred to as sellers, are and
have been engaged, respectively, some of them in the business of the
manufacture and sale, and others in the business of the sale of vari-
ous appliances, that are and have been made and sold to be used or
operated for use in therapeutic treatment for the prevention, cure
or relief from physical ailments, diseases, or pathological condi-
tions of the human body by connecting them with an alternating
electric current, such as is supplied by public service corporations
to residences for ordinary household purposes.

Some of the appliances are and have been sold by the sellers to
members of the public and to dealers for resale to the public for
use in self-therapeutic treatment in the case of certain physical ail-
ments, diseases or pathological conditions of the human body in-
cluding some of the ailments, diseases, or conditions, referred to in
paragraph 2 hereof. Others of the appliances are and have been
sold by the sellers to members of the public, physicians and others
skilled in their use for the therapeutic treatment of certain other
physical ailments, diseases or pathological conditions of the human
body.

The sellers during said times, have sold the respective appliances
above referred to and described to dealers for resale and to members
of the public, purchasers thereof, located in States other than the
State of the seller or the State of origin of the shipment and the sell-
ers, respectively, have caused the appliances, when so sold by them, to
be transported from the State of the seller, or the State of origin
of the shipment, to the purchasers.

Par. 7. The respondent Markwood, and the respondents Baird
and Molitor, during all the times mentioned and referred to in para-
graphs 2 and 5 hereof, are and have been, respectively, in substan-
tial competition in interstate commerce in the sale of the appliances,
Dorsey’s Vita-Noids, with the individuals, firms, and corporations
referred to as sellers in paragraph 6 hereof.

Par. 8. During the times above mentioned and referred to, the ap-
pliance, called Dorsey’s Vita-Noid, consisted of a coil containing
about 470 turns of No. 20 American wire gauge wire which appeared
to be aluminum. The separate layers of wire were insulated from
each other by brown paper. The inside of the coil was stiffened
with a piece of impregnated burlap. The whole was wrapped in
padding and sewed up in a covering of artificial leather. When as-
sembled and ready for use, it somewhat resembled a horse collar in
size and general appearance. Permanently attached to the covering
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was a metal housing provided with two toggle switches, marked
“off-on” and “high-low”,

When in use by a member of the public for the treatment of ail-
ments, diseases, or pathological conditions of the human body, it
was connected with the electric current in the residence of the user.

The frequency of the alternating electric current supplied to resi-
dences by public service corporations varies in different cities, It
lies between 50 and 65 cycles per second.

When the appliance, Dorsey’s Vita-Noid, is connected to an 115-
volt, 60 cycle alternating current with the toggle switch in the “high”
position and with a current of 1.27 amperes flowing, a magnetic field
is created. The strength of the magnetic field so created measures
about 17 gauss near the center of the circular space formed by the
apparatus.

When the appliance, Dorsey’s Vita-Noid, is connected to an 115-
volt, 60-cycle alternating current, the values of the current and
power with the toggle switch in each of the positions “high” and
“low” are stated in the table below. From these data the effective
resistance and reactance of the appliance can be computed and is as
given in the table. In the table there are also included the values
of resistance obtained from measurements with direct current. The
table of measurements referred to is as follows:

Switch position

“Low” “High"”
Volts applied. . ! 115 115
Current in amperes .21 1.27
Power in watts. - 108 74
Eflective resistnnce In ochms._.. 74 48
Effective reactance {n ohms 59.7 78.5
Direct-current resistance in chms. . - . 45.3 45.4

Par. 9. Immediately prior to the time when the respondents Baird
and Molitor began the sale of Dorsey’s Vita-Noids in 1981, they had
each been engaged from 1929 to 1931, in the sale of electro-magnetic
belts called the Theronoid * to members of the public, for use in self-
therapeutic treatment for the same purpose of use mentioned and
referred to in paragraph 2 hereof for which Dorsey’s Vita-Noids
were sold.

Par. 10. The Theronoid Belt, above mentioned and referred to,
consisted of a coil containing about 612 turns of No. 20 American
wire gauge wire which appeared tobe aluminum. The separate layers

3 8ee 17 F. T. C. 208.
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of wire were insulated from each other by brown paper. The in-
side of the coil was stiffened with a piece of impregnated burlap.
The whole was wrapped in padding and sewed up in a covering of
artificial leather. When assembled and ready for use, it resembled
a horse collar in size and general appearance. The appliance was
provided with two toggle switches, marked “off-on” and “high-low.”

When in use by a member of the public for the treatment of ail-
ments, diseases or pathological conditions of the human body, it was
connected with the electric current in the residence of the user.

When the Theronoid Belt was connected to an 120-volt, 60-cycle
alternating current, with the toggle switch on and in the “high”
position and a current of 1.34 amperes flowing, a magnetic field was
created. The strength of the magnetic field so created measured
about 22 gauss near the center of the circular space formed by the
belt.

When the Theronoid Belt was connected to an 120-volt, 60-cycle
alternating current, the values of the current and power with the
toggle switch on and in each of the positions “low” and “high” are
stated in the table below. From these data the effective resistance
and reactance of the Theronoid Belt can be computed and is as given
in the table, as follows:

Bwitch on—
“Low)l IlHigh’l
Volts applied.. — 118 119.2
Current in amperes 1.34 1.46
Power in watts. . 123 93
Effective resistance in obms.... 68 43.¢
Effective reactance in ohms 55 69

The construction of Dorsey’s Vita-Noid Belt and its use and the
effect of its use is and has been similar in all essential respects to
the construction and use and the effect of the use of the Theronoid
Belt.

There is iron in the blood plasms and in the red corpuscles, and in
the muscles. There are traces of iron in nearly all human or animal
tissues. Such iron is nonmagnetic. It is not permanently or spon-
taneously magnetic. Electro-magnetic fields measuring many thou-
sands of gauss can produce no demonstrable physical or physiologi-
ca] effect in the human body. The electro-magnetic fields produced
by Dorsey’s Vita-Noids or the Theronoid measure only from 17 to
22 gauss. -
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Pag. 11, Electrical changes, or stresses, or eddying electric currents
or differences in electrical stress or potential are continually present
in all tissues of the human body both in health and in disease. They
vary with the intensity of the activity at the time and vary in differ-
ent parts of the body. The body normally is continually under the
influence, or in the fields of those electrical stresscs. They are by-
products of the chemical changes of life, and under their influence,
or despite them, health or growth proceeds, and while under their
influence the various ailments, diseases, or pathological conditions of
the human body, including those for the prevention, the cure or the
relief of which Dorsey’s Vita-Noids and the Theronoid were sold to
members of the public, develop, progress, and sometimes kill the
person afllicted with them.

Such stresses or eddying electric currents are termed hysterisis, and
are produced in the human body, among other activities, by the beat-
ing heart. When produced by the beating heart they are strong
enough to be recorded, measured and read by a physical apparatus.
But, there is no instrument known to exist that is capable of record-
ing or measuring any hysterisis that may be produced in the human
body by the use of Dorsey’s Vita-Noid Belt.

Par. 12. The respondent Markwood, in the course of his business
in the sale of Dorsey’s Vita Noids, as set forth in paragraph 2 hereof,
delivered a booklet of information concerning the operation and use
of Dorsey’s Vita-Noids with each Vita-Noid that he sold to his dealer-
purchasers, including respondents Baird and Molitor, which he in-
tended the dealers to deliver to each member of the public who pur-
chased a Vita-Noid for self-treatment as above set forth. The dealers,
in turn, delivered one of the booklets to each member of the public
to whom they sold a Vita-Noid.

Among other statements, the booklet so delivered to the public con-
tained the following:

Stimulation of the life forces into normal activity is the object.

When the maximum benefits have been obtained, it is not necessary to use
the appliance daily.

Dorsey’s Vita-Noid Is designed to rid the body of waste toxic matter, and
when properly used, should begin to produce results after only a few treatments.
In certaln stubborn, chronlc cases of long standing, the patlent should not
expect marked rellef short of two or three months' use.

Remember, it Is not advisable to continue using the appliance after the desired
results have been obtained by the patient.

Since Dorsey’s Vita-Noid is designed to stimulate vital processes of oxidation
by which processes toxic waste matter i3 prepared for normal elimination from

the body, it is recommended that the patlent drink one or two glasses of water
before each treatment, and a total of eight or ten glasses daily.
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Par. 13. Respondents Baird and Molitor, in the course of their
business in the sale of Dorsey’s Vita-Noids as above set forth, and
at all times to the knowledge of respondent Markwood, solicited mem-
bers of the public throughout various States of the United States
Ly means of advertisements in magazines, newspapers, printed circu-
lars, and letters, and through numerous radio broadcasts and in
Personal interviews to purchase Dorsey’s Vita-Noids for self-thera-
Peutic treatment for the purpose above described and referred to.

In the course of such solicitation and by the said means the re- -
spondents Baird and Molitor made and caused statements and repre-
tentations to be made to the public, concerning the use and the effect
of the use of Dorsey’s Vita-Noids, among others, statements, and rep-
resentations to the effect, as follows:

That science has made wonderful progress in the treatment of
disease by electro-magnetism; that electro-magnetism has brought
health and happiness to thousands, and that thousands were already
helped by it; that Dorsey’s Vita-Noids create a remarkable curative
dgent which has helped thousands of persons; that people who get
the Vita-Noids and are helped by its use are those who, with rare
exceptions, are extremely discouraged with the results of other means
of treating their ailments or diseases, yet, that the Vita-Noid has
Produced results in such instances that are nothing short of miracu-
lous; that the Vita-Noid because of the electrical magnetism produced
by it tends thoroughly to eliminate toxic products from the entire
System and that diseases which arise directly and indirectly from
toxic poisoning have very successfully responded to treatment with
the Vita-Noid; and that amongst such diseases were the following,
and many others:

Asthma Nervous disorder
Arthritis Neuritis
Bronchitis Paralysls
Constipation Poor circulation
DI‘ODSy Prostatic gland
- Eczemg, Rheumatism
Gall bladder Sciatica

Golter Sinus trouble
"Hemorrhoids ‘Stomach trouble
High blood pressure Tumors

Heart trouble Ulcers

Insomnta Varicose velns
Lumbago

Par. 14. Magnetism has no effect upon bacteria, the cause of many
uilments or diseases, either upon their growth, their reproduction or
their virulence. The application or use of Dorsey’s Vita-Noids in
Physio-therapy (that is, treatment by mechanical appliances or ap-
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paratus, as distinguished from medical therapy), does not and has
not produced or caused, and it cannot produce or, cause any demon-
strable physiological change or effect in the body of any person sub-
jected to its application or use either in treatment for the prevention,
the curé, or the relief of any physical ailment, disease or pathological
condition, or for any other purpose.

Par. 15 The respondents knew, or with the use of ordinary and
reasonable care should have known that the statements and repre-
- sentations, above mentioned and referred to, made and caused to be
made by them to the public, of the results of the use of Dorsey’s
Vita-Noids, obtained or to be obtained by members of the public in
self-treatment for the prevention, cure or relief from the physical
ailments, diseases or pathological conditions, which afflicted the user,
as the case might be, were each and all false statements and repre-
sentations, The statements or representations to the effect that the
application or use of Dorsey’s Vita-Noid would help, or has helped
any purchaser of it whom nothing else was able to help, in the case
of those suffering from the diseases above mentioned, were absurd
and palpably fraudulent.

The respondents’ said statements had the capacity and tendency to
deceive and mislead members of the public into the belief that they
were true and in reliance upon that belief into purchasing Dorsey’s
Vita-Noids. The statements and representations were fraudulent
when made and were made and caused to be made by them with the
intent and purpose of seducing, deceiving, misleading and inveigling
members of the public, unfortunate victims, suﬂ'erm" from ailments
and diseases, the causes and effects of Wthh in freneral they knew
little or nothing, and which were in many instances incurable or
beyond assistance from medical science or skill, into purchasing Dor-
sey’s Vita-Noids for the substantial sums of $50 and $75 for use in
self-treatment as above described and referred to. And members
of the public were seduced, deceived, misled and inveigled thereby
into purchasing the same to their great loss in money, and in further
consequence thereof were thereby caused to neglect, or delay obtain-
ing competent medical advise or assistance with the still further con-
sequence that the phys1ca1 ailments or diseases, to which they were
subject, were likely in many instances to progress from a condition,
where competent medical science or skill or proper appliances used
in physio-therapy, if timely applied, might avail to relieve or cure,
to a condition where the afllicted persons were beyond human aid.

The respondents by means of the said statements and representa-
tions in the sale of Dorsey’s Vita-Noids caused trade in appliances
used in physio-therapy to be diverted to them from eompetitors,
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CONCLUSION

The practices of the respondents under the conditions and circum-
stances described in the foregoing findings are and have been to the
prejudice of the public and of respondents’ competitors and are un-
fair methods of competition in commerce and constitute a violation
‘of Section 5 of an Act of Congress approved September 26, 1914,
entitled “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes”

* ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission, upon the complaint of the Commission, the answer of the
respondents, testimony and evidence introduced, and upon the brief
Upon the part of the Commission, and the Commission having mada
its findings as to the facts and its conclusion that the respondents,
dJ. Dorsey Markwood, trading as Electro-Magnetic Belt Co., and
respondents, A. A, Baird and V. A. Molitor, copartners trading as
Vita-Noid of Kansas City, have violated the provisions of an Act
ot Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes”—

It ¢s now ordered, That respondent J. Dorsey Markwood, trading
as LElectro-Magnetic Belt Company, or under his own or any other
trade name; the respondents A. A. Baird and V. A. Molitor, indi-
vidually, and as copartners trading as Vita-Noid of Kansas City;
the agents, representatives, and employees of the respondents, in the
sale of or in offering the appliance called Dorsey’s Vita-Noid for
sale in interstate commerce to dealers for resale or to the public for
use; or in the sale similarly of any other appliance sold or offered
for sale by them in interstate commerce under any other name or
designation which is designed and constructed to create an electro-
magnetic field by means of electric current caused to flow through
the appliance and which is intended, represented, and sold to be used
in therapeutic treatment for the prevention, the cure, or the relief
of the user from any one or more physical ailments, diseases or
pathological conditions, to which the user is or may be subject, by
having the subject of the treatment within the electro-magnetic field
created by the appliance and without being in physical contact with
the electric current creating the electro-magnetic field during the
treatment, do

Cease and desist from making or causing others to make statements
or representations to the public throughout the various States of
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the United States by means of advertisements in magazines or news-
papers, in printed circulars or in correspondence by letters, or
through radio broadcasts, or verbally in personal interviews, as
follows, or substantially to the same effect, namely: .

That science has made progress in the treatment of disease by
electro-magnetism; that electro-magnetism has brought health and .
happiness to thousands and that thousands were already helped by
it; that Dorsey’s Vita-Noids, or any appliance similarly designed
and constructed for similar purpose of use, has created or will create
a curative agent which has helped thousands of persons who have
become discouraged with the results of other treatments for ail-
ments or diseases; that Dorsey’s Vita-Noids or any other similar
appliance because of the electrical magnetism produced by it tends,
or will tend to eliminate toxic products from the human system and
that diseases which arise directly or indirectly from toxic poisoning
have responded or will respond to treatment with Dorsey’s Vita-
Noid or any other appliance similarly designed and constructed for
the same purpose or use; that among the diseases which have suc-
cessfully responded or: will respond to treatment with Dorsey’
Vita-Noid or any other appliance similarly designed and constructed
for similar purpose or use are the following and many others:

Asthma Nervous disorder
Arthritis Neuritis
Bronchitis Paralysis
Constipation Poor circulation
Dropsy P'rostatic gland
Eczema Rbeumatism
Gall bladder Sciatlca

Goiter Sinus trouble
Hemorrhoids Stomach trouble
High blood pressure Tumors '
Heart trouble Ulcers

Insomnia Varicose velns
Lumbago .

It is further ordered, That the respondents, J. Dorsey Markwood
and A. A, Baird and V. A, Molitor, shall within 30 days after
the issuance of this order file with the Federal Trade Commission
a report in writing setting forth in detail the manner and form
in which they have complied with the order to cease and desist,
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WHOLESALE RADIO SERVICE CO., INC.

COMPLAINT AND ORDERIN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2458. Complaint, June 20, 1935—Order, July 22, 1935

Consent order requiring respondent corporation, in connection with the sale
in interstate commerce of hacksaw biades, to cease and desist from using
the word “Tungsteel”, or words of similar import, to describe such Llades
until and unless the steel from which they are manufactured contains
tungsten metal in such quantity and proportion as to be steel commonly
known and described as tungsten steel.

Mr. Edw, W. Thomerson for the Commission,

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, having reason to believe that the Whole-
sale Radio Service Co., Inc., a corporation, hereinafter referred to
as respondent, has been and 1s using unfair methods of compet1t10n
in commerce, as “commerce” is defined in said act, and it appearing
to said Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint stating its
charges in that respect as follows:

Paracraru 1. Respondent is a corporation organized and exist-
ing under and by virtue of the laws of the State of New York with
its principal office and place of business in the city of New York,
State of New York, and with branch, offices and places of business
in the city of Newark, State of New Jersey, and in the city of
Atlanta, State of Georgia.

Par. 2. Respondent is now and has been for the several years last
past engaged in the mail-order wholesale business, offering for sale
and selling, among other things, hacksaw blades to customers lo-
cated at various points in the several States of the United States,
and in causing said hacksaw blades, when so sold, to be transported
from its said place of business located.in the States.of New. York,
New. J ersey, and Georgia, as above alleged, into and across the sev-
eral States of the United States to the said purchasers thereof
located at various points in said several States of the United States
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other than New York, New Jersey, and Georgia. Other corpora-
tions and partnerships, associations and persons, who do not use
the methods used by the respondent as hereinafter alleged, have been
and are likewise engaged in offering for sale and selling hacksaw
blades in said commerce among he several States of the United
States. Respondent, in the course and conduct of its business as
aforesaid, is in substantial competition with such other corporstions
and partnerships, associations and persons so engaged in offering tor
sale and selling said products in said commerce.

Par. 3. Hacksaw blades are used throughout the several States
of the United States to cut steel and such users of such blades believe
that hacksaw blades which contain tungsten metal in a proper content
are more durable and more desirable for that purpose than are hack-
saw blades which do not contain tungsten metal in a proper content.
Such users prefer a hacksaw blade containing tungsten metal to a
hacksaw blade which does not contain such metal. It is more ex-
pensive to manufacture hacksaw blades containing tungsten metal
in the proper content than it is to manufacture hacksaw blades not
containing tungsten metal in proper content, and blades containing
tungsten metal sell for a higher price than do blades which do not
contain tungsten metal. The term “tungsten steel” and “tungsteel”
are used in the trade and among users of hacksaw blades as mean-
ing that blades so designated contain tungsten metal in proper con-
tent. Hacksaw blades which contain tungsten metal in proper con-
tent and hacksaw blades which do not contain said metal in proper
content are similar in appearance and cannot be distinguished by
the users thereof from a casual examination of such blades, Fack-
saw blades which do not contain tungsten metal are not as salable
as and are inferior to blades which do contain tungsten metal. Fack-
saw blades containing tungsten metal in proper content are consid-
ered by users to be of first quality, ﬂexib]g, fast cutting, and long
lived. ' ' )

' Par. 4. Respondent, within the two years last past! inlthe course
and conduct of its business in said commercé as aforesaid, has adver-
tised, sold, and distributed certain hat:'ksaw blades under the name
“Tungsteel” and has distributed to users and purchasers of hacksaw
blades in said commerce, a celgtajr} catalog which contains the follow-
ing representations cqncerning said blades: c

,
' i .
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HACKSAW BLADES

Made of Tungsteel. Strictly First Quality Very
flexible. Fast cutting and long lived. Fully guar-
anteed. Shpg. wt. 1 1b.

. Per doz.

Stock No. Size Your cost
" XP 14965 eeeeeens 8’ 39¢
XP 14966 _ oo 107/ 40¢
XP 14967 oo eee e . 1277 59¢

&nd in truth and in fact, said hacksaw blades did not and do not
Contain any tungsten metal at all, were and are not first quality and
Wwere and are not flexible, fast cutting and long lived.

Par. 5. The acts and practices of the respondent in designating,
advertising, and representing its hacksaw blades as hereinabove set
forth are misleading and deceptive and have the tendency and
Capacity to and do confuse, mislead and deceive a substantial part of
the users and purchasers of such blades into the erroneous belief
that such hacksaw blades contain tungsten metal in proper content.
The acts and practices of the respondent have the tendency and
Capacity to induce users and purchasers of hacksaw blades who
desire blades containing tungsten metal to buy and use respondent’s
said hacksaw blades instead of blades which do contain tungsten
Metal in proper content, thereby substantially diverting trade to
respondent from competitors of respondent who manufacture and
sell hacksaw blades containing tungsten, and from competitors who
Mmanufacture and sell hacksaw blades which do not contain tungsten
and who do not so misrepresent their products.

Pax. 6. The above acts and practices of the respondent are all to
the injury and prejudice of the public and of the compeitors of
Tespondent, and constitute unfair methods of competition within
the intent and meaning of Section 5 of an Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes”.

ORDER TO CEASE AND DESIST

This proceeding coming on for hearing by the Federal Trade Com-
Mission upon the record, including the complaint and the answer
of the respondent, in which answer it waives hearing of the charges
Set forth in the complaint, refrains from contesting the proceedings,
ind, pursuant to Rule V of the Rules of Practice and Procedure,
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consents that the Commission may make, enter, issue, and serve
upon it, without trial, evidence, findings as to the facts, or other in-
tervening procedure, an order to cease and desist from the violations
of law charged in the complaint, and the Commission, having duly
considered the matter, and being fully advised in the premises,
finds that the respondent has violated the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”.

It is now ordered, That the respondent, Wholesale Radio Service
Co., Inc,, a corporation, cease and desist from using, directly or
indirectly, the word, “Tungsteel”, or a word or words of similar
import or meaning, alone or in connection with any other word or
words to brand, designate, or describe hacksaw blades sold or offered
for sale by it in commerce among the several States of the United
States and in the District of Columbia, until and unless the steel
from which such hacksaw blades are manufactured contains tungsten
metal in such quantity and proportion as to be steel that is com-
monly known and described as tungsten steel.

It is further ordered, That the respondent shall, within 60 days
after service upon it of a copy of this order, file with the Federal
Trade Commission a report, in writing, setting forth in detail the
manner and form in which it has complied with the order to cease
and desist hereinabove set forth,
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IN THE MATTER OF

HARRY GREENBERG AND LEO JOSEFSBERG, DOING
BUSINESS AS GREENBERG & JOSEFSBERG, G. & J.
MANUFACTURING CO,, G. & J. PRODUCTS, AND AMERI-
CAN MERCHANDISE CO.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2368. Complaint, Feb, 27, 1935—Decision, July 23, 1935

Where a firm sold toothpicks, purchased in and imported from, Japan, and
packaged in small quantities in cartons, which were of substantially the
same size a8 those theretofore used for a number of years by a competitor
engaged in the sale of a similar domestic product, and which in the
arrangewent of labels, and depictions, colors, and arrangement of printed
words and statements thereon contained, and construction, and instructions
to user, so closely imitated the labels and cartons of said competitor as
to simulate the same; with the effect of confusing, decelving and misleading
the trade and public into the belief that sald foreign made and imported
toothpicks thus sold by it were the domestic product of said competitor,
and into purchasing the same in rellance upon such erroneous belief, and
with capacity and tendency so to do, and with the result that it was
thereby enabled to and did pass off said toothpicks as and for those of
competitors and trade was diverted to it from them:

Held, That such practices, under the conditions and circumstances set forth,
were to the prejudice and injury of competitors and the public, and
constituted unfair methods of competition.

Before My, William C. Reeves, trial examiner.
Mr. Edward E. Reardon for the Commission,

Sy~Norsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent partners engaged in importing household articles and
hovelties and with place of business in New York City, with simulat-
Ing cartons and labels of competitors in violation of Section 5 of such
Act, prohibiting the use of unfair methods of competition in inter-
state commerce; in that as charged, they sold toothpicks imported
from Japan, in cartons which in size, construction, labels, printed
Matter thereon contained, color, arrangement, instructions to open
tnd general appearance were identical or substantially identical with
those used for 12 years by a competitor for the sale of its domestic
Products and come to be known by the public for many years as

113653m—238—vol. 21——13
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identifying said domestic product with said competitor, and as su-
perior to similar products made in other countries; with capacity
snd tendency thereby to confuse, deceive and mislead the trade and
public and with effect of so doing, under ordinary conditions pre-
vailing in the usual course of business in the sale of such products,
and of inducing purchase of their said Japanese toothpicks as and
' for the domestic product of said competitor and of diverting thereby
trade to themselves and to dealers in their said products from com-
petitors and those dealing in the products of competitors, all to the
prejudice of the public and their competitors.t
Upon the foregoing complaint, the Commission made the following

Rerort, FINDINGS 4s TO THE FAcTS, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served its complaint upon the above-named respondents charging
them with the use of unfair methods of competition in commerce in
viclation of the provisions of said act.

The respondents haying filed their answer herein to the complaint,
a hearing was had and evidence was thereupon introduced on behalf
of the Commission and the respondents before an examiner of the
Federal Trade Commission duly appointed.

Thereupon this proceeding came on for final hearing on the briefs
filed on behalf of the Commission and the respondents, and upon
oral ergument by counsel for the Commission and for the respond-
ents, and the Commission having duly considered the record and
being fully advised in the premises finds that this proceeding is in
the interest of the public and makes this its findings as to the facts
and the conclusion drawn therefrom:

FINDINGS ‘AS TO THE FACTS |

lPARA_GRAP}I 1.'Respondents, Harry Greenberg and Leo J osefsberg;
are and have been copartners doing business under the trade names,
Greenberg & Josefsberg; G. & J. Manufacturing Co.; G. & J , Prod-
ucts; and, American Merchandise Co., having at all times, since on
or about January 21, 1930, a place of business in the city of New

¥ i

York, N. Y.

iy . Vo,

i I 'K r N
5 roy, i 1 . } 1 it X
1The facts alleged'i'n the complaint as to the details involved In such simulation fnelud-
ing the preclse wording, appearance and arrangement of labels, ete., are met forth ver-
batim oy substantially verbatim in fhe findings, infra, ' '
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Par. 2. Prior to September 1934 the respondents, in the usual
course of their business, purchased 50 gross of wooden toothpicks in
Japan and caused them to be imported into the United States.

Par. 3. Prior to the time that the toothpicks referred to in para-
graph 2 hereof were imported by the respondents into the United
States, toothpicks were and had been sold at all times since June 1931
by one of the respondents’ competitors to retail dealers throughout
the United States and had been and were being resold by the retail
dealers to the public, put up or packaged in small quantities in car-
tons having labels and printed matter on the labels on the sides and
ends of the cartons, substantially as follows:

1. On the flat top side a label with a design on the lower half of
the label representing white birch trees on a yellow background,
with two narrow parallel lines extending lengthwise across the label
and a brown strip at the foot of the label representing the ground or
earth., Imposed on the yellow background appears a trade mark con-
sisting of a blue shield on which is displayed a spread eagle in white
with blue shading, and the words in conspicuous type, on the shield
on a white background, as follows:

THE DIAMOND MATCH CO.
U. 8. A,

On the upper part of the flat top side label a design representing
the foliage of the white birch trees in brown color, and carrying in
white letters in conspicuous type the words:

DIAMOND BRAND
DOUBLE POINTED-TAPERED- FLAT
TOOTHPICKS ' '
POLISHED WHITH BIRCIH

2. On the oppoolte side, or bottom of the carton, a label with a
yellow background and a brown marginal line, on which the trade
mark above described appears, and, beneath the trade mark, in con-
Spicuous type, the words and statements are printed, as f'ollows o

) THIS IS OUR TRADE MARK _ ,
‘ AND ITS USE ON A PACKAGE OF WooD' - ¥
PRODUCTS INSURES DIAMOND QUALITY
OF BOTH MATERIALS AND WORKMANSIIIP

|+ EVERY ONE PERFECT .’ p

3. On the front vertlcal blde, a label with a yellow backoround and
brown marginal hne, on which the above described trade mark ap-
pears in white, in the center of the label, and the words and state-
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ments are printed in conspicuous type across the entire label and
trade mark, as follows:

DOUBLE POINTED-TAPERED-FLAT MADE,
POLISHED, AND PACKED BY
MACHINE, UNTOUCHED BY HANDS

4. On one of the ends, a label with a yellow background and brown
marginal line, on which the above described trade mark appears
in white, and on which the following words and statements are
printed in conspicuous type across the label:

A PERFECT TOOTHPICK
MACHINE MADE FROM
SELECTED WHITE BIRCH
HIGHLY POLISHED
U. S. A

5. On the opposite end, a label with a yellow background and
brown marginal line, on which the above described trade mark
appears in white, and printed in conspicuous type across the label
are the words and statements as follows:

DOUBLE POINTED, FLAT, .
TAPERED, AND HIGHLY POLISHED,
THE MOST PERFECT TOOTHPICKS MADE

6. All the labels above mentioned and referred to are and have
been printed on the white paper of which the cartons were made
and cover the respective sides and ends of the cartons with the
exception of the narrow edges formed by the sides and ends. The
edges of the cartons are white.

At the center of the lower white edge of the flat top side of the
cartons beneath the lower brown strip on the label, the words in
legible type and in brown color, were printed, as follows:

Lift Cover Here

Par. 4. The respondents sold the toothpicks mentioned in para-
graph 2 hereof during the months of September, October, No-
vember, and December 1934 to retail dealers for resale by them to
the public, among others, to retail dealers located in Pennsylvania,
New Jersey, Ohio, Indiana, and Illinois. And respondent caused
the said toothpicks, when so sold by them, to be transported from
New York to the purchasers in their respective States.

At the time the toothpicks were purchased by the respondents in
Japan and at all times when they were sold by the respondents and
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resold by the retail dealers, who purchased them from the respond-
ents for resale, the said toothpicks were put up or packaged in small
quantities in cartons of substantially the same size as the cartons
of the respondents’ competitor mentioned and referred to in para-
graph 3 hereof, and with labels printed on the sides and ends of
respondents’ cartons, with printed matter on the labels in the same
or approximately the same colors; in the same size type; and in
substantially the same arrangement of the printed words and state-
ments on the labels as in the case of the labels on the said cartons
of the respondents’ competitor, and substantially, as follows:

1. On the flat top side, a label with a design on the lower half
of the label representing white birch trees on a yellow background
with two narrow parallel lines extending lengthwise across the label,
and a brown strip at the foot of the label representing the ground
or earth,

On the upper part of the flat top side label a design representing
the foliage of the white birch trees in brown color, and carrying in
white letters in conspicuous type of substantially the same size as
the letters on the corresponding label on the cartons referred to in
paragraph 7 hereof, the respondents’ brand name “conqueror”
together with other words, as follows:

CONQUEROR BRAND
DOUBLE POINTED-TAPERED-FLAT
TOOTHPICKS
POLISHED WHITE BIRCH

2. On the opposite side, or bottom, of the carton, a label with a
yellow background and a brown marginal line, on which the trade-
mark consisting of a diamond figure and the word “products” with
the letters arranged in vertical order therein between the capital let-
ters “G” and “J”, and other words and statements in substantially
the same size type and arrangement as the corresponding labels of
the cartons of the Diamond Match Company mentioned and de-
scribed in subdivision 2 of paragraph 7 hereof, and as follows:

THIS IS OUR TRADE MARK
AND ITS USE ON A PACKAGE OF WOOD
PRODUCTS INSURES DIAMOND QUALITY
OF BOTH MATERIALS AND WORKMANSHIP
EVERY ONE PERFECT

3. On the front vertical side, a label with a yellow background and
!)rown marginal line on which the words and statements are printed
In type of substantially the same size and color and in the same
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arrangement as on the corresponding label of the cartons of respond-'
ent’s competitors referred to in subdivision 3 of paragraph 7 hereof,
as follows:
DOUBLE POINTED-TAPERED-FLAT
MADE, POLISHED, AND PACKED BY MACHINE,
UNTOUCHED BY HANDS

with the words “Made in Japan” in small type just above the brown
marginal line in the lower righthand corner of the label.

4. On one of the ends of the carton, a label with a yellow back-
ground and brown marginal line on which the same words and
statements are printed, and in the same size type, in the same ar-
rangement and in substantially the same color as on the correspond-
ing label of the cartons of respondents’ competitors mentioned and
described in subdivision 4 of paragraph 7 hereof, as follows:

A PERFECT TOOTHPICK
MACHINE MADE FROM
SELECTED WHITE BIRCH
HIGHLY POLISHED

5. On the opposite end, a label with a yellow background and
brown marginal line on which the same words and statements are
printed, and in the same size type, in the same arrangement and in
substantially the same color as on the corresponding label of the car-
tons of respondents’ competitors mentioned and described in sub-
division 5 of paragraph 7 hereof, as follows:

DOUBLE POINTED, FLAT
TAPERED AND IIIGIILY POLISIIED
THE MOST PERFECT TOOTHPICKS MADE

6. All the labels mentioned and referred to are labels that are
printed on and have been printed on the white paper of which the
cartons or packages were made and they cover the respective top,
sides and ends of the cartons with the exception of the narrow edges
formed by the sides and ends. The edges of respondents’ carton are
white.

At the center of the lower white edge of the flat top side of the
cartons, beneath the brown strip on the label, the words in legible
type and in brown color were and are printed as follows:

Lift Cover Here

Par. 5. During all the times above mentioned and referred to, be-
sides the respondents and the respondents’ competito.r above referred
to, other individuals, firms, and corporations hereinafter referred
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to as sellers, located in the various States of the United States, are
and have been engaged in the business of the manufacture and of
the sale of toothpicks to dealers located in the District of Columbia
and in the various States of the United States for resale to members
of the public, users of toothpicks.

The sellers have caused the toothpicks, when sold by them, respec-
tively, to be transported from the State of the seller or from the State
of origin of the shipment to, into, and through other States and the
District of Columbia, to the purchasers.

Par. 6. During all the times, above mentioned and referred to, the

Tespondents are and have been in substantial competition in inter-
state commerce with the other individuals, firms, and corporations
referred to as sellers in paragraph 5 hereof, including the competitor
of respondents referred to in paragraph 8 hereof, in the sale of tooth-
picks, including the toothpicks mentioned and referred to in para-
graph 4 hereof.
" Par. 7. The pictorial design on the labels on the cartons of the
respondents mentioned and described in paragraph 4 hereof, in which
respondents sold toothpicks that were made in and imported from a
foreign country, closely imitated in color and other respects the pic-
torial design on the label on the flat top side of the cartons in which
toothpicks were sold by the competitor of the respondents referred
to in paragraph 3 hereof. The printed matter on the labels on re-
spondents’ cartons was in the same size type and printed in the same
¢r approximately the same colors and in substantially the same ar-
rangement as in the case of the labels on the cartons of the respond-
ents’ competitor, as set forth respectively in paragraphs 3 and 4 here-
of, and in those respects imitated the printed matter on the labels
on the cartons of their competitor,

Par. 8. The effect of the design and arrangement of the printed
matter above described on respondents’ labels or cartons was the
simulation by respondents of the cartons or packages of their said
competitor. Such simulation by the respondents of the cartons
and labels of their competitor had at all the times above mentioned
and referred to the capacity and tendency to confuse, deceive, and
mislead the trade and public and was calculated to, and it did,
confuse, deceive, and mislead the trade and public into the belief
that the toothpicks which were made in a foreign country and sold
by respondents were toothpicks made in the United States and sold
by responidents’ competitor; and in reliance upon such erroneous
belief, into purchasing the respondents’ toothpicks instead of the
toothpicks made in the United States and sold by respondents’
competitors. By such means the respondents were enabled to pass '
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off and they did pass off their said toothpicks as and for the tooth-
picks of their competitors.

Par. 9. In consequence of the practices of the respondents above
set forth, trade in toothpicks was diverted to the respondents
from competitors to the substantial injury and prejudice of such
competitors and to the substantial injury and prejudice of the
public.

CONCLUSION

The practices of the respondents, Harry Greenberg and Leo
Josefsberg, doing business under the ‘above mentioned trade names,
under the conditions and circumstances described in the foregoing
findings, were to the prejudice and injury of competitors of the
respondents and were to the prejudice and injury of the public,
and were unfair methods of competition in commerce and constitute
a violation of the provisions of an Act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion, upon the complaint of the Commission, the answer of the
respondents, testimony and evidence introduced, and upon the brief
on the part of the Commission; and the Commission having made
its findings as to the facts and its conclusion that the respondents,
Harry Greenberg and Leo Josefsberg, doing business under the trade
names Greenberg & Josefsberg, G. & J. Manufacturing Co,, G. & J.
Products, and American Merchandise Co., have violated the pro-
visions of an Act of Congress approved September 26, 1914, entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes”—

It is now ordered, That the respondents, Harry Greenberg & Leo
Josefsberg, copartners, doing business under the trade names Green-
berg & Josefsberg, G. & J. Manufacturing Co., G. & J. Products,
and American Merchandise Co., or under any other trade name, their
agents, representatives, and employees, in the sale and offering for
sale of toothpicks or other merchandise in interstate commerce, do—

Cease and desist from selling or offering for sale, or causing others
to sell or offer toothpicks or other merchandise for sale in boxes,
cartons or other packages, whose dress or appearance, when sold
to dealers for resale or to the public for use or consumption, is con-
trived or otherwise formed with or without the use of attached labels,
by means of pictorial or other designs or printed words or state-
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ments in type of the same or approximately -the same size, form
and arrangement, in white or black or in colors, so that the dress or
appearance simulates the dress or appearance of boxes, cartons, or
other packages, in which similar merchandise is sold or offered for
sale by a competitor, with the effect that the dress or appearance
of the boxes, cartons or packages has the capacity and tendency to
confuse, deceive and mislead dealers and members of the public
into the belief that respondents’ toothpicks or merchandise are tooth-
picks or merchandise of the competitor.

It is further ordered, That the respondents, Harry Greenberg
and Leo Josefsberg, shall within 30 days after the service of this
order file with the Federal Trade Commission a report in writing,
setting forth in detail the manner and form in which they have
complied with the order to cease and desist.
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Ix Tare MATTER OF
DOUGLAS P. BORDEN, TRADING AS MORMILES

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2333. Complaint, Mar. 16, 1935—Order, July 26, 1935

Consent order requiring respondent, his agents, etc., in connection with the
sale or offer of automobile tires in interstate commerce, to cease and
desist from—-

(a) Representing in any manner that any automobile tires, the reconditjoning
of which has been limited to the repair of worn or damaged portions and
to vuleanizing and painting the tires so that they will present a new
appearance, and to regrooving treads which have worn smooth by cutting
through the smooth face a tread design, are reconstructed tires; or

(b) Representing in any manner that said tires so sold and distributed by him
have their original treads when such is not the fact.

My, Astor Hogg for the Commission. .
CoOMPLAINT

Pursuant to the provisions of an Act of Congress entitled “An
,Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes”, the Federal Trade Commis-
sion, having reason to believe that Douglas P. Borden, an individual,
trading as Mormiles, hereinafter referred to as respondent, has been
and is using unfair methods of competition in interstate commerece,
as “commerce” is defined in said act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the
public interest, states its charges in that respect as follows:

Piracrarr 1. Respondent is, and at all times hereinafter men-
tioned was an individual trading as Mormiles, with his principal
place of business located in the city of Chicago, in the State of
Illinois. He is, and for more than one year last past has been
engaged in the business of repairing partially used or discarded
automobile tires and in the sale and distribution thereof. His sales
are to wholesalers and retailers located throughout the United States
and the District of Columbia, and pursuant to such sales, shipments
are made from respondent’s place of business in Chicago, Ill, into
and through various States of the United States other than the
State of the point of origin of such shipments and in the District
of Columbia. There are in the United States other persons, firms,
and corporations engaged in the business of repairing partially
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used or discarded automobile tires and the sale and distribution
thereof, who, pursuant to such sales, ship their products into and
through the various States of the United States other than the
States of the point of origin of such shipments, and with such other
persons, firme, and corporations respondent is, and at all times
hereinafter mentioned has been in active and substantial competition.
Pax. 2. In the course and conduct of his business, as described in
paragraph 1 hereof, respondent purchases and has purchased used
and discarded automobile tires from various sources, which tires
he causes to be repaired by one or more or all of the following
operations thereon, viz, (1) replacing torn or rotten fabric in the
body of the tires, (2) adding new rubber where necessary in the
side walls and vulcanizing, (8) regrooving treads which had or
have worn smooth by cutting through the smooth face a design
simulating the design of the manufacturer of the tire, and (4)
upon completion of the said, repair work, painting the tire to give
it a fresh appearance. After repairing the tires, as alleged herein,
respondent engaged and still engages in the sale and distribution
thereof in the manner set out in paragraph 1 hereof.
~ Par. 3. Respondent, in aid of the sale of said tires, advertises in
magazines and newspapers published in many of the States of the
United States, and also in letters on stationery and in circulars sent
to his customers and prospective customers residing in the several
States in the United States. In and through such media, respondent
has made and still makes the following representations concerning
such tires:

. (a) Mormiles Reconstructed Tires Guaranteed Five Thousand
Miles. Mormiles Reconstructed Tires can be had in all leading
makes — Firestone — Goodyear — General — U, S.—Goodrich.
They are shipped to you with original tread and each one car-
ries a Five Thousand Mile guarantee.

(b) Guaranteed for Five Thousand Miles. There are more
miles of transportation in Mormiles Reconstructed Quality
Tires than in new low-priced tires, and the price is less than

" half. * * * Original treads on all Mormiles Reconstructed
Tires. _

(¢) Mormiles tire regroovers and vulcanizers. Full line of re-
constructed tires. Car dealers are making a nice profit on their
used cars when they equip them with Mormiles Reconstructed
Tires—Guaranteed for Five Thousand Miles.

(d) Send us a trial order today and you will always use
Mormiles Reconstructed Tires on your resale cars.
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Par. 4. The statements and representations made by respondent
in his advertising as set forth in paragraph 3 hereof are false and
misleading in this, to wit:

(1) The automobile tires advertised, sold and distributed by re-

_spondent, as alleged in paragraphs 1, 2, and 3 hereof, are not re-
constructed tires, and the repairing of said tires in the manner
herein referred to, is not such as to be properly represented, desig-
nated, or referred to as “reconstructed”.

(2) The repaired tires do not in all instances contain their original
treads as alleged, but are provided or equipped with a tread so cut
or vulcanized as to simulate the original tread.

Par. 5. The false and misleading statements and representations
used by respondent in aid of the sale of said tires, as set forth in
paragraph 3 hereof, had and have the capacity and tendency to
induce the purchasing public to purchase and use respondent’s said
automobile tires in the belief that said statements and representa-
tions made as to them are true, and had and have the capacity and
tendency to unfairly divert trade from competitors of respondent
engaged in the sale in interstate commerce of like automobile tires
to the respondent, which said competitors truthfully and honestly
advertise and represent their products.

Par, 6. The acts and things done by respondent are to the injury
and prejudice of the public and the competitors of respondent in
interstate commerce within the intent and meaning of Section 5 of
an Act of Congress entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
approved September 26, 1914, '

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade-Commission on the 16th day of March 1935 issued its
complaint against the above-named respondent, in which it is alleged
that the respondent is and has been using unfair methods of compe-
tition in interstate commerce in violation of the provisions of Section
5 of said Act. On the 25th day of July 1935 the respondent filed his
consent answer to the said complaint wherein he waives hearing on
the charges set forth in the complaint and refrains from contesting
the proceeding and consents that the Commission, without trial, with-
cut evidence, and without findings as to the facts or other intervening
procedure may make, enter, issue, and serve upon him in accordance
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with the provisions of paragraph (b) of Rule V of the Rules of Prac-
tice of the Commission, an order to cease and desist from the prac-
tices alleged in the complaint in connection with the sale of auto-
mobile tires in interstate commerce and the Commission now being
fully advised in the premises—

1t is ordered, That the respondent Douglas P. Borden, individually
or trading as Mormiles, or trading under any other name, his agents,
representatives, servants, and employees, in connection with the sale
or offering for sale or distribution of automobile tires in interstate
commerce, do cease and desist from: '

(a) Representing in any manner that any automobile tires, the
reconditioning of which has been limited to the repair of worn or
damaged portions and to vulcanizing and painting the tires so that
they will present a new appearance, and to regrooving treads which
have worn smooth by cutting through the smooth face a tread design,
are reconstructed tires; or

(5) Representing in any manner that said tires so sold and dis-
tributed by him have their original treads when such is not the fact.

1t is further ordered, That the respondent within 60 days after the
service upon him of this order shall file with the Commission a
report in writing setting forth in detail the manner and form in
which he has complied with the ordet to cease and desist hereinabove
set out,
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I~ tae MATTER OF

LOUISE NORRIS, TRADING AS LOUISE NORRIS CO.

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2415. Complaint, May 25, 1935—Order, July 27, 1935

Consent order requiring respondent, her agents, etc., in connection with the
sale or offer in interstate commerce of the product “Louise Norris Per-
manent Lash and Brow Coloring”, to cease and desist from representing
by radio or other advertising, labels, plhotographs, printed testimonials,
booklets or {n any other way that said product when used in coloring the
eyelashes or eyebrows 1§ harmless, scientificvor scientifically compounded,
has been perfected by medical authorities so as not to be dangerous when
used as directed, or that its use has been approved by the Government
or boards of health,

Mr, E. J. Hornibrook for the Commission.
Mr. Richard B. Kirwan, of Kansas City, Mo., for respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress entitled “An
Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes”, the Federal Tradé Commission,
having reason to believe that Louise Norris, trading as Louise
Norris Co., hereinafter referred to as respondent, has been or is
using unfair methods of competition in commerce as “commerce”
is defined in said act, and it appearing to said Commission that a
proceeding by it in respect thereto would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:’

Paracrari 1. Respondent, Louise Norris, is an individual trading
as Louise Norris Co. with her office and principal place of business in
Kansas City, State of Missouri.

At and from said city and under said trade name, she is now
and for several years last past, has been engaged in the sale of
beauty shop preparations, among which is a product sold by her
for use by women in the coloring of their eyelashes and eyebrows,
under the name of “Louise Norris Permanent Lash and Brow
Coloring”.

Par. 2. This said product, described in paragraph 1 hereof, is
sold by respondent principally to wholesalers and jobbers of beau-
tifying products in the several States of the United States, who sell
the same to beauty parlors and shops, also located in the several
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States of the United States and the latter sell the same to the con-
suming public. A small proportion of said product is sold by
respondent direct to members of the consuming public residing in
the several States of the United States.

Respondent, when said product is so sold by her, causes the same
to be shipped from said Kansas City, State of Missouri, into and
through other States of the United States, to her said purchasers
at their respective places of business or residence.

Par. 8. In the sale of the said “Louise Norris Permanent Lash
and Brow Coloring” respondent is in substantial competition with
corporations, copartnerships, and individuals engaged in selling and
offering for sale in interstate commerce of compounds, chemicals, or
materials for use and used in the coloring of eyelashes and eyebrows
of women.

Par. 4. Respondent, in aid of the sale of said “Louise Norris Per-
manent Lash and Brow Coloring”, has advertised and is advertising
the same in newspapers, magazines and periodicals of general circu-
lation in the United States and in pamphlets, booklets, letters, bulle-
tins, printed testimonials, and ,other printed matter and by and
through the use of photographs and other pictures and on labels at-
tached to the containers thereof and inclosed in such containers
caused by respondent to be circulated among consumers and prospec-
tive consumers of said product who reside in the several States of the
United States. In and through said advertising media respondent
makes the following among other false and misleading representa-
tions:

(1) That said product is safe and harmless.

(2) That it is scientific,

(8) That it is approved by the United States Government and
health boards,

(4) That medical authorities of high repute helped to per-
fect it.

Par. 5. The representations set forth in the paragraph last above
are false and misleading in that:

1. Said product is not safe and harmless; it contains dangerous
drugs or chemicals and its use as directed may and at times does
result in inflammation or poisoning of the skin, ulceration, and
sloughing thereof, toxic effects and other illnesses, and may cause
blindness or death.

2. Said product is not a scientific product, nor is it scientifically

compounded.
i
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3. Said product is not and never has been approved by the United
States Government or boards of health and the boards of health of
three of the great cities of the United States have excluded it from
sale therein.

4. Medical authorities of high repute or other medical authorities
have not helped to perfect such product and such product is not
now and never has been perfected so as not to be potentially harmful
and dangerous when used as directed by respondent.

Par. 6. Each and all of the said representations described in para-
graph 4 hereof have and have had the capacity and tendency to mis-
lead and deceive the purchasing public into the erroneous belief that
they are true, and each and all of the said representations have and
have had the tendency and capacity to induce the purchase of said
respondent’s product and have and have had the tendency and ca-
pacity to divert trade from and otherwise injure respondent’s said
competitors.

Par. 7. The above alleged acts and practices are all to the prejudice
of the public and of respondent’s competitors and constitute unfair
methods of competition within the intent and meaning of Section 5
of an Act of Congress, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes”,
approved September 26, 1914.

ORDER TO CEASE AND DESIST

The respondent having been granted by the Commission permis-
sion to withdraw its original answer filed herein on the 12th day of
June 1935, and having so withdrawn such answer and having filed
in lieu thereof a consent answer in which respondent consents, agrees
and states that she desires to waive hearing on the charges set forth
in the complaint herein and not to contest this proceeding, and re-
frains from contesting the same and consents, agrees and states that
the Federal Trade Commission without trial, without evidence, and
without findings as to the facts may make, enter, issue, and serve
upon her an order to cease and desist from the violations of the law
alleged in the complaint,

Now, therefore, This proceeding having come on to be heard by
the Federal Trade Commission on the complaint of the Commission,
and the said consent answer of respondent, and the Commission being
fully advised in the premises—

It is ordered, That respondent, Louise Norris, trading as Louise
Norris Co., or trading under any other name or style, her agents,
employees, or representatives, in connection with the sale or offer-
ing for sale in interstate commerce of the product “Louise Norris
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Permanent Lash and Brow Coloring”, cease and desist from repre-
senting in newspapers, magazines, or periodicals, or in or through
any other advertising media, including radio broadcasts, or by or
through the use of pamphlets, booklets, letters, bulletins, printed
testimonials, or by or through the use of photographs, pictures, or
printed matter of any kind, or by or through the use of labels or
in any other manner or way, that said product when used in the
coloring or dyeing of the eyelashes or eyebrows of human beings:
(1) Is safe or harmless,
(2) May be used without danger to the skin, the eyes, the
eyesight and the health of users thereof.
(8) Is a scientific product.
(4) Is scientifically compounded.
(5) Its use as an eyelash or eyebrow coloring has been ap-
proved by the United States Government or boards of health.
(6) That medical authorities of high repute or other medical
authorities have helped to perfect said product, or that the same
is now or ever has been perfected so as not to be dangerous
when used as directed.

It is furthe'r ordered, That respondent shall within 60 days after
the service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which she
has complied with this order.

1136563"-—38~—vul, 21—14
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Syllabus 21F.T.C
IN tiE MATTER OF

THE RUBBER MANUFACTURERS ASSOCIATION,
INC., ET AL.

‘COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF .SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2354 Complaint, Apr, 5, 1935—O0rder, July 29, 1935

Consent order requiring respondent corporations, excepting respondent agso-
ciation, their officers, ete., in connection with the sale and offer of mechani-
cal rubber goods, including fire hose and chemical hose, in interstate
commerce, and when acting by understanding or agreement among them-
selves or between any two or more of them or with others, acting directly
or by or through respondent association, forthwith to cease and desist
from— '

{a) Fixing prices, at which said commodities would be sold ;

(b) Fixing prices at which their wholesaler and retailer customers would be
required to sell such commodities;

{¢) Fixing prices at which they would sell, or offer to sell, such commodities
to cities, States and other governmental and public agencies;

(d) Communicating in any manner to one another, or other manufacturers or
competitors, the price at which they proposed or intended to sell com-
modities in the future, for the purpose and with the effect of hindering or
preventing competition between and among themselves, or any two or more
of them, or with others; provided that nothing herein shall prevent the
disclosure of future prices in the ordinary course of business;

{¢) Fixing uniform terms and conditions of sale under which they propose to
sell such commodities, for the purpose or with the effect of hindering or
preventing competition;

{f) Seeking to influence or persuade competing manufacturers or dealers with
regard to the price at which such competitor or competitors would or
should sell such commoditles, for the purpose or with the effect of sup-
pressing or hindering or preventing competition;

{g) Refusing to supply such commodities to any wholesaler or retailer, or other
customer because he failed or refused to quote, or agree to quote, or sell a¢
prices fixed by them; and

(h) Classifying buyers or prospective buyers of such commodities for the pur-
pose and with the effect of suppressing or preventing competition among
themselves, or any two or more of them, or with others; and

Ordered further, that complaint be dismigsed as to two specified individual re-

spondents who only recently became members of the code autl’mority for tha

rubber industry and did not participate in any of the activities of sald
authority during the time when the acts and things alleged in the complaint

were done,

Before Mr. William C. Reeves, trial examiner,
Mr. Edward L. Smith and Mr. Robt. N. McMillen for the Com-

mission.
Davis, Poll:, Wardwell, Gardiner & Reed, of New York City, for

respondents, who were also severally and variously represented, as
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follows: Mr. John V. Groner, of New York City for Rubber Manu-
facturers Association, Inc., A. L. Viles, J. D. Lippman, O. C. Pah-
line, A. B. Newhall, F. D. Hendrickson, R. E. Drake, Wm. Lichten-
stein, B. B. Felix, F. Thatcher Lane, W. L. Finger, J. H. Connors,
H. N. Young, C. D. Garretson, A. D. Kunze and Hamilton Abert;
Backes & Backes, of Trenton, N. J., for Acme Rubber Manufacturing
Co., Hamilton Rubber Manufacturing Co., The Home Rubber Co.,
and Mercer Rubber Co.; Johnson, Clapp, [ves & Knight, of Boston,
Mass., for Boston Woven Hose & Rubber Co.; T'aft, Stettinius &
Hollister of Cincinnati, Ohio, for The Cincinnati Rubber Manufac-
turing Co.; Gunnison, Fish, Gifford & Chapin, of Erie, Pa., for Con-
tinental Rubber Works; Mr. J. L. McKnight and Mr, F. C. Leslie, of
Akron, Ohio, for The B, F. Goodrich Rubber Co.; M». Frederick
R. Wakl and Mr. Harold G. Capron, of Akron, Ohio, for The Good-
year Tire & Rubber Co.; Kenefick, Cooke, Mitchell, Bass & Letch-
worth, of Buffalo, N. Y., for Hewitt Rubber Corp.; Zimmerman,
Myers & Kready, of Lancaster, Pa., for Manhattan Rubber Manu-
facturing Division of Raybestos-Manhattan, Inc.; Pillsbury, Madi-
son & Sutro, of San Francisco, Calif., for Pioneer Rubber Mills; M.
Ralph L. Kryder of Akron, Ohio, for Quaker City Rubber Co.;
Spence, Hopkins, Walser & Hotchkiss, of New York City, for The
Republic Rubber Co.; Lowe & Dougherty, of New York City, for
Thermoid Rubber Co.; Arthwr & Dry, of New York City, for U. S.
Rubber Products, Inc.; and MacCoy, Brittain, Evans & Lewis, of
Philadelphia, Pa., for Whitehead Brothers Rubber Co.

COMPLAINT

Pursuant to the provisions of an Act of Congress entitled “An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes”, approved September 26, 1914, the
Federal Trade Commission, having reason to believe that the Rubber
Manufacturers Association, Inc., a corporation; and A. L. Viles,
J. D. Lippman, O. C. Pahline, A. B. Newhall, F. D. Hendrickson,
R. E. Drake, Wm. Lichtenstein, B. B. Felix, I¥. Thatcher Lane, W. L.
Finger; and J. H. Connors, H. N, Young, C. D. Garretson, A. D.
Kunze and Hamilton Abert; and Acme Rubber Manufacturing Com-
Pany, a corporation, American Rubber Manufacturing Company, a
corporation, Boston Woven Hose & Rubber Company, a corporation,
The Cincinnati Rubber Manufacturing Company, a corporation,
Continental Rubber Works, a corporation, The B. F. Goodrich Rub-
ber Company, a corporation, The Goodyear Tire & Rubber Company,
Inc., a corporation, Hamilton Rubber Manufacturing Company. a
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corporation, Hewitt Rubber Corporation, a corporation, The Home
Rubber Company, a corporation, The Manhattan Rubber Manufac-
turing Division of Raybestos-Manhattan, Inc., a corporation, Mercer
Rubber Company, a corporation, Pioneer Rubber Mills, a corporation,
Quaker City Rubber Company, a corporation, The Republic Rubber
Company, a corporation, Thermoid Rubber Company, a corporation,
U. S. Rubber Products, Inc., a corporation, and Whitehead Brothers
Rubber Company, a corporation, have been and are using unfair
methods of competition in commerce, as “commerce” is defined in said
act; and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, states its charges in
that respect as follows:

ParscrarH 1. Respondent, Rubber Manufacturers Association,
Inc., hereinafter referred to as association respondent, is an incorpo-
rated membership trade association, organized under the laws of the
State of Connecticut, with its place of business at 444 Madison Ave-
nue, New York, N. Y. Its membership consists of persons, partner-
ships and corporations, including the respondents named in para-
graph 4 hereof, engaged in the manufacture of rubber goods.

Within this respondent association is informally organized the
Mechanical Rubber Goods Division, consisting of the persons, part-
nerships, and corporations engaged in the manufacture of mechanical
rubber goods, including fire hose and chemical hose, among whom are
included the respondents named in paragraph 4 hereof.

Par. 2. Respondents A. L. Viles, J. D. Lippman, O. C. Pahline,
A. B. Newhall, F. D. Hendrickson, R. E. Drake, Wm. Lichtenstein,
B. B. Felix, F. Thatcher Lane, J. H. Connors and W. I. Finger
constitute, and since about June 22, 1934, have constituted, the mem-
bers and administrative officers of the Code Authority for the Rubber
Manufacturing Industry, under the Code of Fair Competition for the
Rubber Manufacturing Industry, approved by the President Decem-
ber 15, 1933, created under and by virtue of the provisions of the
National Industrial Recovery Act, approved June 16, 1933, Said
Code Authority hereinafter will be referred to as the Master Code
Authority.

Par. 3. Respondents J. H. Connors, H. N. Young, C. D. Garretson,
A. D. Kunze and Hamilton Abert constitute, and since about June 22,
1934, have constituted, the members and administrative officers of the
Divisional Code Authority for the Mechanical Rubber Goods Divi-
sion of the Rubber Manufacturing Industry, created pursuant to the
provisions of the above mentioned Code of Fair Competition for the
Rubber Manufacturing Industry. Said Code Authority hereinafter
will be referred to as the Divisional Code Authority.
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Par. 4. Acme Rubber Manufacturing Company is a corporation
organized and existing under the laws of the State of )
" with its principal place of business at Trenton, N. J,

American Rubber Manufacturing Company is a corporation organ-
ized under the laws of the State of , With its principal
place of business at Park Avenue and Watt Street, Oakland, Calif.

Boston Woven Hose & Rubber Company is a corporation organized
under the laws of the State of Massachusetts, with its principal place
of business at 29 Hampshire Street, Cambridge, Mass.

The Cincinnati Rubber Manufacturing Company is a corporation
organized under the laws of the State of Ohio, with its principal place
of business at Norwood, in said State.

Continental Rubber Works is a corporation organized under the
laws of the State of Pennsylvania, with its principal place of business
at Erie, in said State.

The B. F. Goodrich Rubber Company is a corporation organized
under the laws of the State of Michigan, with its principal place of
business at Akron, Ohio.

The Goodyear Tire and Rubber Company, Inc., is a corporation
organized under the laws of the State of Delaware, with its principal
place of business at Akron, Ohio.

Hamilton Rubber Manufacturing Company is a corporation organ-
ized under the laws of the State of New Jersey, with its principal
place of business at Trenton, in said State.

Hewitt Rubber Corporation is a corporation-organized under the
laws of the State of New York, with its principal place of business
at Buffalo, in said State.

The Home Rubber Company is a corporation organized under the
laws of the State of New Jersey, with its principal place of business
at Trenton, in said State.

Manhattan Rubber Manufacturing Division of Raybestos-Manhat-
tan, Inc., is a corporation organized under the laws of the State of
New Jersey, with its principal place of business at New York, N. Y.

Mercer Rubber Company is a corporation organized under the laws
of the State of , with its principal place of business at
Hamilton Square, N. J.

Pioneer Rubber Mills is a corporation organized under the laws of
the State of , with its principal place of business at San
Francisco, Calif.

Quaker City Rubber Company is a corporation organized under the
laws of the State of Pennsylvania, with its principal place of business
at Wissinoming, in said State.
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The Republic Rubber Company is a corporation organized under
the laws of the State of Ohio, with its principal place of business at
Youngstown, in said State. )

Thermoid Rubber Company is a corporation organized under the
laws of the State of New Jersey, with.its principal place of business
at Trenton, in said State.

U. S. Rubber Products, Inc., is a corporation organized under the
laws of the State of New Jersey, with its principal place of business
at 1990 Broadway, New York, N. Y.

Whitehead Brothers Rubber Company is a corporation organized
under the laws of the State of New Jersey, with its principal place of
business at Trenton, in said State.

The respondents named in this paragraph, 4, hereinafter will be
referred to as the corporate respondents.

Par. 5. All of the corporate respondents are, and at all times here-
inafter mentioned have been, engaged in the sale of mechanical rubber
products, including fire hose and chemical hose, to wholesalers of, deal-
ers in, and consumers of said commodities located throughout the
United States; and pursuant to such sales, and as a part thereof, regu-
larly have shipped and do ship such commodities to their said custo-
mers at their respective places of business in States other than the
States of the origin of such shipments. Prior to May 1933 these
respondents were in active competition with each other, and with
other members of the industry, in making and seeking to make such
sales; and, but for the facts alleged in paragraphs 6 and 7 hereof,
such competition would have continued to the present time. These
respondents manufacture the total supply of fire hose and chemical
hose in the United States.

Par. 6. In or about the month of May, 1933, the corporate respond-
ents, and other members of the association respondent, acting with
and through the association respondent, entered into and thereafter
carried out an agreement, combination and conspiracy, as hereinafter
more particularly set forth, for the purpose of restraining trade in
mechanical rubber goods, including fire hose and chemical hose, fixing
prices at which such commodities should be and would be sold, sup-
pressing competition among corporate respondents in their sales to
wholesalers, dealers and consumers, suppressing competition among
dealers in said commodities, and suppressing competition between
said corporate respondents and dealers in sales to consumers of such
commodities. Respondents A. L. Viles, J, D. Lippman, O. C. Pahline,
A. B. Newhall, F. D. Hendrickson, R. E. Drake, Wm. Lichtenstein,
B. B. Felix, F. Thatcher Lane, W. L. Finger, J. H. Connors, . N.
Young, C. D. Garretson, A, D. Kuntze and Hamilton Abert thereafter
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and in or about the month of June, 1934, and after their appointment
and qualification as members and administrative officers of the re-
spective Code Authorities, as alleged in paragraphs 2 and 3
hereof, entered into and joined in said agreement, combination and
conspiracy, and under color of the power and autherity given them
- 43 said Code Authorities, aided and assisted in carrying out and
accomplishing the purposes of said agreement, combination and
conspiracy, as hereinafter more particularly set forth.

Par. 7. In forming said agreement, combination, and conspiracy,
and to carry out and accomplish its purposes, the respondents have
done and performed, and still do and perform, the following acts and
things:

(1) Corporate respondents, with other members of the association
respondent, acting through and with the association respondent—

(a) Agreed to fix from time to time, and did fix from time to
time, uniform prices at which all would and did sell rubber goods,
including fire hose and chemical hose.

(6) Agreed to fix from time to time, and did fix from time to
time, uniform prices at which their wholesaler and retailer cus-
tomers should resell such rubber goods.

(¢) From time to time agreed upon uniform prices to be quoted
by them in response to invitations by cities and other govern-
mental and public agencies,

(d) Agreed to file, and from time to time filed, with the asso-
clation respondent the prices at which they would sell such rubber
goods, agreed that such prices would be, and such prices were,
uniform as among said respondents, and agreed that none would
sell below the prices so filed.

(e) Agreed upon the terms and conditions that were to be a
part of all sales made, including, but without limitation, dis-
counts for cash and allowance for freight.

(f) Investigated all reported departures by any manufacturer
of such rubber goods from the prices and terms of sale so agreed
upon and fixed, and by mass action and mass persuasion forced
the manufacturer so departing from such agreements to rectify
such departure.

(g) Agreed to refuse to supply, and did refuse to supply, any
wholesaler or retailer with their said products who failed or
refused to quote or to sell at prices fixed by these respondents as
alleged in subdivision (b) above, and agreed to and did close to
such offending wholesaler or retailer all sources of supply.

!
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(2) Respondent members and administrative officers of the Master
Code Authority and of the Divisional Code Authority, acting under
color of office and employing power and authority pretended by them
to be theirs as members and administrative officers of such Code
Authorities, which pretended powers and authority were not given

them by any provisions of the said Code, but which were expressly .

withheld from them by Article VIII thereof, have cooperated with
and aided the association respondent and the corporate respondents
in carrying out and accomplishing the purposes of said agreement,
combination and conspiracy, alleged in paragraph 6 hereof, by—

(¢) Investigating,checking,exhorting,advising,and requiring
the several members of the industry under their jurisdiction to
adhere to certain prices on mechanical rubber goods and particu-
larly fire hose, which prices they knew were fixed by agreement
as alleged in paragraph 7 hereof.

(5) Interpreting, construing and enforcing rules with respect
to uniform terms of sale, to the end that no discount or price
advantage accrue to any customer of the members of the industry.

(¢) Arbitrarily and without authority classifying buyers
without giving them a chance to be heard, and enforcing such
classification on the industry in the face of direction of the
National Recovery Administrator to the contrary.

(d) Advising, encouraging and assisting members of the in-
dustry not to grant to the Fedeml Government State govern-
ments, and municipalities the benefits of price competition con-
templated by Executive Order 6767 of the President of the United
States.

(¢) Encouraging, assisting and cooperating with members of
the industry in requiring wholesalers and retailers to maintain
resale prices fixed by agreement of the corporate respondents.

(f) Actively assisting and cooperating with the members of the
industry in the conduct of boycotts directed against those who
did not maintain resale prices dictated by the corporate
respondents. .

Par. 8. The said agreement, combination and conspiracy and the
things done thereunder and pursuant thereto, as hereinabove alleged,
have had and have the effect of unduly restraining trade among the
States of the Union in rubber goods, particularly fire hose and chem-
ical hose; of substantially suppressing competition among the re-
spondents in sales to wholesalers, retailers and consumers, and among
wholesalers in their sales to retailers, and among retailers in their
sales to consumers, and between respondents and retailers in their
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sales to consumers; of substantially enhancing prices to the consum-
ing public and maintaining prices at artificial levels; and otherwise
depriving the public of the benefits that would flow from normal
competition among and between the respondents, wholesalers and
retailers. And such agreement, combination and conspiracy and the
things done thereunder and pursuant thereto, as above alleged, con-
stitute unfair methods of competition within the meaning of the
Act of Congress approved September 26, 1914, above entitled, and
are to the prejudice of the public interest.

ORDER TO CEASE AND DESIST

The Commission having the above matter under consideration,
and it appearing that the respondents, with the exception of J. D.
Lippman and A. B. Newhall, have made application to withdraw the
answers heretofore filed by them, and tender in lieu thereof consent
answers under the Rules of Practice of the Commission, wherein
said respondents, although insisting that all things done by them
were warranted by the Code for this industry formulated and ap-
proved under the National Industrial Recovery Act, and therefore
done in good faith, nevertheless waive hearing on the charges set
forth in the complaint and consent that the Commission may make,
enter, issue, and serve upon them, without hearing, without evidence,
and without findings as to the facts, an order to cease and desist
from the methods of competition alleged in the complaint.

And the Commission having duly considered the complaint and
such answers and being fully advised in the premises—

1t is therefore ordered, That the respondents, The Rubber Manu-
facturers Association, Inc., a corporation; A. L. Viles, O. C, Pahline,
F. D. Hendrickson, R. E. Drake, Wm. Lichtenstein, B. B. Felix,
F. Thatcher Lane, W-. L, Finger, J. H. Connors, H. N. Young, C. D.
Garretson, A. D. Kunze, and Hamilton Abert; and Acme Rubber
Manufacturing Company, a corporation; American Rubber Manufac-
turing Company, a corporation; Boston Woven Hose & Rubber Com-
pany, a corporation; The Cincinnati Rubber Manufacturing Com-
pany, a corporationj Continental Rubber Works, a corporation; The
B. F. Goodrich Rubber Company, a corporation; The Goodyear Tire
& Rubber Company, Inc., a corporation; Hamilton Rubber Manu-
fa