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Application to enforce filed in Circuit Court of Appeals for

the Tenth Circuit on Novewber 1, 1934. Commisslon’s order
modified and afirmed on May 1, 1935. 77 F. (2d) 248, Modi-
fication revised by court on August 28, 1935. 79 F. (2d) 127.
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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS AND ORDERS, APRIL 24, 1934, TO DECEMBER 2, 1934

I~ e MatTer oF

DEWITT P. HENRY COMPANY*

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT Or CONGRESS APPROVED SEPT. 26, 19014

Docket 1818. Complaint, May 3, 1930—Order, Apr. 24, 1934

Congent order requiring respondent, its officers, ete.,, in connection with the
manufacture of candy and candy products, and sale of certain assor{ments
thereof In Interstate commerce, to cease and desist from selling the’same,
together with explanatory display cards for retailers’ use, through certain
lottery schemes, under which (1) ultimate chance purchaser of one of the
chocolate-covered penny candies making up one of said assortments, or of
the last piece therein, receives, without charge, a larger plece or article
of merchandise, (2) purchaser of ertain individually wrapped bars of
candy pays from 1 cent to 3 cents, depending upon the price tag enclosed
With the particular bar making up such assortment, and, (3) purchaser of
one of the 5-cent, individually wrapped bars making up the third assort-
ment, receiveg a larger piece or box of candy, depending upon his selection
of a bar with which there is enclosed a printed slip, or purchase of the last
plece in such assortment.

Mr. Henry C. Lank for the Commission.
Mr. W, Parker Jones of Washington, D. C., for respondent.

COMPLAINT

Acting in the public interest, pursuant to the provisions of an Act

of Congress approved September 26, 1914, entitled “An Act to
a 180 18 ¥, T, C. 269, 278 et seq. for description of the large group of candy lottery
ndings and/or orders made by the Commisslon as of April 3, 1934, in which the Com-
mission found, among other things, that the use of such lottery schemes induced many of
the consuming public to purchase the products of those using such plaps, in preference
to the products of competitors, because of the chance of securing candy or other mer-
chandise free of charge or at a particularly favorable price, put competitors who did not
use such practices to a disadvantage and diverted trade from them to those using such
methods, encouraged gambling, especlally among children, resulted in the merchandising
of a chance instead of candy, provided retallers with the means of violating the laws
-and public policy of many of the States In selling and dlstributing eandy through such

methods, injureq the industry, and restrained and impaired (reedom of fair and legitimate
-competition therein.
1
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create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, the Federal Trade Commission charges
that DeWitt P, Henry Company, a corporation, hereinafter referred
to as respondent, has been and is using unfair methods of competi-
tion in commerce, in violation of the provisions of Section 5 of the
said Act, and states its charges in that respect as follows:

Paracrapu 1. The respondent is a corporation organized under the
laws of the State of Pennsylvania, with its principal office and place
of business located in the city of Philadelphia, State of Pennsyl-
vania. It is now and for more than five years last past has been
engaged in the manufacture of candies and in the sale and distribu-
tion thereof to wholesale dealers and jobbers located at points in the
various States of the United States, and causes said products when
so sold to be transported from its said principal place of business in
the city of Philadelphia, State of Pennsylvania, into and through
other States of the United States to said purchasers at their respec-
tive points of location. In the course and conduct of the said busi-
ness respondent is in competition with other individuals, partner-
«hips, and corporations engaged in the manufacture of candies and
in the sale and distribution thereof in commerce between and among
the various States of the United States.

Par. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, the respondent sells to wholesalers and jobbers
certain packages or assortments of candy.

(a) Certain of said assortments of candies are composed of a num-
ber of pieces of chocolate-covered candies of uniform size, shape, and
quality together with a number of larger pieces of candy, and/or
articles of merchandise, which larger pieces of candy or article of
merchandise are to be given as prizes to purchasers of said choco-
late-covered candies in the following manner:

The majority of the said chocolate-covered candies in said assort-
ments have centers of the same color, but a small number of said
chocolate-covered candies have centers of a different color. The said
pieces of candy of uniform size, shape, and quality in said assort-
ments retail at the price of 1 cent each, but the purchasers who pro-
cure one of said candies having a center of a different color than
the majority of said candies are entitled to receive and are to be
given free of charge one of the said larger pieces of candy and/or
articles of merchandise hereinbefore referred to. The purchaser of
the last piece of aforesaid chocolate-covered candies of a uniform
size, shape, and quality in each of said assortments is entitled to
receive and is to be given free of charge one of the larger pieces of
candy or articles of merchandise heretofore referred to. The afore-
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said purchasers of said candies who procure a candy having a center
colored differently from the majority of said pieces of candy and the
purchaser of the last piece of candy in said assortments are thus to
procure one of the said larger pieces of candy or articles of merchan-
dise wholly by lot or chance.

(5) Certain of said assortments of candies consist of a number of
candy bars of a uniform size, shape, and quality and each of said
bars of candy is contained within a wrapper. Also within each of
said wrappers is a slip of paper which has printed thereon the retail
price at which the said pieces of candy are to be sold to the consum-
ing public. Said printed slip is cffectually concealed from the con-
sumer until he has removed the said wrapper. The prices printed
on said slips are 1 cent, 2 cents, or 3 cents, and these are the prices
which the consumer pays the retail merchant. The ultimate con-
sumers thus procure pieces of candy of uniform size, shape, and
quality at a price of 1 cent, 2 cents, or 8 cents, the same being deter-
mined wholly by lot or chance.

(¢) Certain of said assortments of candy are composed of a num-
ber of bars of candy of a uniform size, shape, and quality together
with a number of larger pieces of candy and/or boxes of candy,
Which larger pieces of candy and/or boxes of candy are to be given
as prizes to the purchasers of said bars of candy in the following
manner:

_Each of said bars of candy is contained within a wrapper and
W.lthin the wrapper of a small number of these bars of candy are
slips of paper which have printed thereon the prize to which the
burchaser of that particular bar is entitled. The said bars of candy
Of_uniform size, shape, and quality in said assortments retail at the
brice of 5 cents each, but the purchasers who procure one of said
candy bars containing a printed slip are entitled to receive and are
to be given free of charge one of the said larger pieces of candy
and/or boxes of candy hereinbefore referred to. The purchaser of
the last bar of said candies of a uniform size, shape, and quality in
each of said assortments is entitled to receive and is to be given free
of charge one of the said larger pieces of candy or boxes of candy
heretofore referred to. The aforesaid purchasers of said candy who
brocure a bar containing a printed slip and the purchaser of the last
bar of candy in said assortments are thus to procure one of the said
larger pieces of candy or boxes of candy wholly by lot or chance.

Respondent furnishes to said wholesale dealers and jobbers with
said Aassortments of candies display cards to be used by retailers in
offering said candies for sale, which display cards bear a legend or
statement informing the prospective purchaser that the said assort-
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ments of candies are being sold in accordance with the sales plans
above mentioned.

Par. 3. Aforesaid wholesale dealers and jobbers of respondent
resell said assortments to retail dealers in various States of the
United States and said retail dealers expose said assortments for
sale in connection with the aforesaid display cards and sell said
candies to the purchasing public in accordance with the aforesaid
sales plans. Respondent thus supplies to and places in the hands of
others the means of conducting lotteries in the sale of its products
in accordance with the respondent’s sales plans hereinabove set forth.

Par. 4. Respondent’s aforesaid practices thus tend to and do
induce many of the consuming public to purchase respondent’s said
candies in preference to candies of respondent’s said competitors
because of (a) the chance of obtaining said larger pieces of candy
or articles of merchandise free of charge, or, (5) the chance of
obtaining one of said pieces of candy at a price of 1 cent or 2 cents
rather than at the maximum price of 3 cents, or, (¢) the chance of
obtaining one of the larger pieces of candy or boxes of candy free
of charge.

Par. 5. The above alleged acts and practices of respondent are
all to the prejudice of the public and respondent’s competitors, and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”, approved September 26, 1914.

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an Act of Congress approved Sep-
temper 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
the Federal Trade Commission on the 3d day of May, 1930, issued
its complaint against the above-named respondent, in which com-
plaint it is alleged that the respondent has been and is using unfair
methods of competition in interstate commerce in violation of the
provisions of Section 5 of said Act.

On June 6, 1930, respondent filed its answer to said complaint.
Respondent has now offered for filing a substituted answer dated
April 14, 1934, wherein it moves to withdraw its previous answer,
and states that it does not desire to contest the proceeding, and con-
sents that the Federal Trade Commission may make, enter, and serve
upon it an order to cease and desist from the violations of law
alleged in the complaint, in accordance with the provisions of Sec-
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tion 2, Rule III, of the Rules of Practice of the Commission, and
the Commission hereby accepts this substituted answer in lieu oif the
former one heretofore filed, and being fully advised in the premises:

It is now ordered, That the respondent, Dewitt P. Henry Company,
its officers, agents, representatives, and employees in the manufac-
ture, sale, and distribution in interstate commerce of candy and candy
products, do cease and desist from :

(1) Selling and distributing to jobbers and wholesale dealers for
resale to retail dealers, or to retail dealers direct, candy so packed
and assembled that sales of such candy to the general public are by
means of a lottery, gaming device, or gift enterprise.

(2) Supplying to or placing in the hands of wholesale dealers
and jobbers, or retail dealers, packages or assortments of candy
which are used, without alteration or rearrangement of the contents
of such packages or assortments, to conduct a lottery, gaming device,
or gift enterprise in the sale or distribution of the candy or candy
products contained in said package or assortment to the public.

(3) Packing or assembling in the same package or assortment of
candy, for sale to the public at retail, pieces of chocolate-covered
candy of uniform size, shape and quality, having centers of different
color, together with larger pieces of candy, or articles of merchan-
dise, which said larger pieces of candy, or articles of merchandise,
are to be given as prizes to the purchaser procuring a piece of candy
with a center of a particular color.

(4) Packing or assembling in the same package or assortment of
candy, for sale to the public at retail, bars of candy of uniform size,
shape, and quality, containing within their wrappers tickets bearing
different prices,

(5) Packing or assembling in the same package or assortment
O.f candy, for sale to the public at retail, bars of candy of uniform
Size, shape, and quality, containing tickets within the wrappers
t}1f"1"30f, together with larger bars of candy, or boxes of candy, which
said larger bars of candy, or boxes of candy, are to be given as
Prizes to the purchaser procuring a bar of candy containing within
the wrapper a ticket calling for such prize.

.(6) Furnishing to wholesale dealers, jobbers, and retail dealers,
display cards, either with packages or assortments of candy or candy
products, or separately, bearing a legend, or legends, or statements,
Informing the purchaser that the candy or candy products are being
sold to the public by lot or chance, or in accordance with a sales
Plan which constitutes a lottery, gaming device, or gift enterprise.

.(7) Furnishing to wholesale dealers, jobbers, and retail dealers
display cards or other printed matter for use in connection with the
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sale of its candy or candy products, which said advertising literature
informs the purchasers and purchasing public:

(2) That upon the obtaining by the ultimate purchaser of a piece
of candy with a particular colored center, that a larger piece of
candy, or other article of merchandise, will be given free to said
purchaser.

(8) That certain bars of candy of uniform size, shape, and quality
will be obtained for a price of 1 cent, 2 cents, or 3 cents, depending
upon the price tag enclosed in the wrapper of the bar of candy
selected by the purchaser.

(¢) That upon the obtaining by the ultimate purchaser of a bar
of candy containing a particular ticket within the wrapper thereof,
that a larger bar of candy, or box of candy, will be given free to
such purchaser.

(2) That upon purchasing the last piece or bar of candy in the
package or assortment, a larger piece of candy, or an article of
merchandise, or a box of candy, will be given as a prize.

It i3 further ordered, That the respondent, Dewitt P. Henry Com-
pany, within 20 days after the service upon it of this order, shall file
with the Commission a report in writing, setting forth in detail the
manner in which this order has been complied with and conformed to.
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Ix ™ae MatTER OF

THE ADAMS PAINT COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5

OF AN ACT OF CONGRESS APPROYRD SEPT. 26, 1914

Docket 1961. Complaint, June 18, 1931—Order, Apr. 2}, 193}

Consent order requiring respondent corporation, its officers, ete., in connection

with the sale and distribution of paints and paint products in commerce,
to cease and desist, as in such order specified and qualified, from directly
or indirectly making or causing to be made any false representations,
statements, or assertions, In its advertising or otherwise, to the effect
that—

(e¢) Its products contain no inert material or titanox, barium sulphate, sili-

ceous matter, calcilum carbonate, or asbestine but are composed wholly or
principally of white lead, zinc oxide, or linseed oil and/or a secret ingre-
dient not generally known to the trade or competitors, discovery of which
by its chemists, after years, constituted one of the greatest discoverles of
the twentieth century, and gave its said products superior qualities and
advantages, not otherwise available, and its chemists test every gallon of
paint and/or material used, and its saild paints have stood up under the
severest kinds of tests for years;

(b) It manufactures its said produects, or owns, operates, or controls factory or

(c

other equipment or facilitles for so doing, and sells and distributes the
same direct from the manufacturer, without the intervention of middle-
men, at factory prices, which are less than those at which comparable
products may be had or purchased from competitors or retail stores, or
through other channels, with savings amounting to $1 or $2 a gallon,
or 40 percent, accruing to purchasers, unless and until, as long as its
products are made by a certain company, which directly or indirectly owns
or controls its stock, it fully and prominently disclose such facts and rela-
tionship in conjunction with such representations, assertions and state-
ments;

Its factory is a million-doliar one, or it is a million-dollar corporation, long
engaged in the manufacture or sule of paints and paint products, with
a million-dollar business, and that manufacturing equipment, or factory
buildings depicted or referred to, belong to or are operated by it, or bear
its name, and that it maintaing and operates a chemical laboratory and
staff, which tests every gallon, ete., as aforesaid, and it hag facilities for
purchasing and storing required raw materials in large quantities, and
does so purchase and store; and

~

(d) It has used and successfully tested the roof coating dealt in by it for

many years, and such product s fireproof and will withstand 1,200 degrees
of heat without having its serviceablencss impaired or destroyed.

Mr. Henry Miller for the Commission,
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Squire, Sanders & Dempsey and Mr. Samuel Doerfler of Cleve-
land, Ohio, for respondent.

COMPLAINT

The Federal Trade Commission, having reason to believe from
a preliminary investigation made by it that The Adams Paint
Company, hereinafter referred to as respondent, has been and is
using unfair methods of competition in commerce in violation of
the provisions of Section 5 of the Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
and it appearing to the Commission that a proceeding by it in
respect thereof would be to the interest of the public, issues this
its complaint and states its charges in that respect as follows:

ParacrarH 1. Respondent, The Adams Paint Company, is a cor-
poration organized in the year 1924 and existing under and by vir-
tue of the laws of the State of Ohio, having its principal office and
place of business in the city of Cleveland in said State. It is and
for more than three years last past has been engaged in carrying
on and conducting, in general competition, the business of selling
and distributing paint, painting materials and liquid roof coating
to the purchasing and consuming public throughout the United
States by the methods and means as in this paragraph set forth.
Respondent advertises, offers for sale and sells its said merchandise
(2) through and by means of advertisements thereof published by
it from time to time in newspapers, magazines, and similar periodi-
cals of general circulation among the purchasing public throughout
the Umted States and in various sections thereof; (b) through
and by means of salesmen and agents who, in respondent’s employ-
ment and on its behalf, offer its said merchandise for sale to, and
solicit purchase orders therefor from, customers and prospective
customers, the purchasing public, throughout the various States of
the United States; and (¢) through and by means of other advertis-
ing matter or trade promotional literature, to wit, catalogs, circu-
lars, letters, pamphlets, leaflets, and similar printed or written mat-
ter, in which respondent advertises, represents, and describes its
business and merchandise, and offers said merchandise for sale,
and which advertising matter it causes to be sent and distributed
from time to time from its place of business in Cleveland, Ohio,
to its salesmen and agents, and to its customers and prospective
customers throughout the several States of the United States. In
response to and as a result of respondent’s aforesaid advertising,
solicitation and offering for sale of its merchandise, numerous pur-
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chasers throughout the various States of the United States are
thereby induced to purchase and do purchase said paint, paint ma-
terials and roof coating from respondent; and in so purchasing
cause their respective purchase orders for said products to be trans-
mitted by mail and by respondent’s salesmen and agents and other-
wise from their respective points of location in the several States
'of the United States to, and which orders are received by, respond-
ent at its place of business in Cleveland, Ohio. Pursuant to said
purchase orders for its merchandise and in making distribution
thereof to its customers, respondent causes the respective parcels
or lots of its paint, paint materials and roof coating so sold by
it and purchased by its customers to be shipped, transported, and
delivered from Cleveland, Ohio, in, through and into the State of
Ohio and the various other States of the United States to the re-
spective purchasers thereof residing or domiciled in such several
States. In carrying on its said business respondent maintains and
has maintained a constant current of commerce in its said mer-
chandise between the State of Ohio and other States of the United
States. In the course and conduct of said business respondent is
and for more than three years last past has been engaged in inter-
state commerce, and in direct active competition therein with many
individuals, partnerships and other corporations which are and
for many years last past have been engaged in the business of selling
and distributing to the purchasing public competitive paints, paint
materials, and roof coating in commerce in, between, and among
the several States of the United States.

Par. 2. In and through the means and methods used by respondent
in advertising, offering for sale, and selling its paints, paint mate-
rials, and roof coating, as hereinabove set forth, and for the pur-
pose and with the effect of inducing and causing the purchasing
public to purchase said merchandise from it, respondent causes, and
during and throughout ‘a period of more than three years last past
has caused, to be made to the purchasing and consuming public cer-
tain representations, statements and assertions of the following effect
and purport:

(1) That respondent’s exterior house paint contains only such
raw materials or ingredients as are the finest that money can buy
and the best ingredients known to the paint manufacturing industry
for the manufacture of exterior house paint; that respondent’s said
paint is the very best grade and quality of paint that can be manu-
factured regardless of cost or ingredients used; that the pigment
of said exterior house paint, exclusive of necessary coloring mate-
rial, is composed wholly of white lead, zinc oxide, and a secret in-
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gredient; that the nonvolatile part of the vehicle or liquid portion
of said paint is pure linseed oil; that said paint contains, and that
said so-called secret ingredient is, a secret paint ingredient and is
therefore not generally known or available to the paint manufac-
turing industry or to respondent’s competitors; that said so-called
secret ingredient was discovered by respondent’s chemists; that re-
spondents’s chemists spent five years in making such discovery; that
said so-called secret ingredient is one of the greatest discoveries of
the twentieth century and gives to respondent’s paint superior quali-
ties and advantages which purchasers cannot procure in the use
of any paints of other manufacturers.

(2) That respondent is the manufacturer of said merchandise
which it markets, and in its sale and distribution thereof acts as a
manufacturer and not as a middleman or dealer; that it owns, op-
erates, and controls a large modern paint factory and grinding and
mixing machinery or vats and other manufacturing facilities and
equipment in and by which it manufactures all of its paints and
other products which it sells and distributes; that its paint factory
is a million-dollar factory, and that it owns and operates manufac-
turing equipment and facilities of the value of $1,000,000; that its
factory consists of a large building or buildings as shown in pic-
torial representations in its advertising matter, and that such build-
ings or premises bear in large and conspicuous letters respondent’s
name “ The Adams Paint Company ”;

(8) That respondent maintains and operates an up-to-date chemi-
cal laboratory with a staff of chemists; that every gallon of its ex-
terior house paint is tested in its own laboratory; that chemists in
respondent’s employ test in such laboratory the purity and quality
of the raw materials purchased by respondent and used by respond-
ent in the manufacture of its merchandise; that respondent’s exterior
house paint has stood up under the severest kind of tests for twenty-
two years; that respondent owns and operates the facilities for, and
is in a position to obtain the advantages to be derived by, purchasing
in large quantities the raw materials from which its merchandise is
manufactured; that it does purchase said raw materials in large
quantities, to wit, in ten to twenty carload lots.

(4) That respondent is a million-dollar corporation; that it has
carried on and conducted its aforesaid business since the year 1906
and has been engaged in business and in manufacturing paint and
. liquid roofing for more than twenty years, to wit, twenty-four years,
twenty-five years, twenty-six years; that respondent does an annual
business in its said merchandise to the extent of a million dollars or
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more; that it sells over a million gallons of paint a year, and that its
business is the largest of its kind in the United States.

(5) That its prices at which respondent sells its said merchandise
are factory prices or manufacturer’s prices and are not dealer
prices or the prices of a dealer; that its said prices do not include,
contain, or embrace any costs, profits, or other charges or expenses
of any middleman or of any wholesaler, jobber, retailer, broker,
traveling salesman, or dealer, and that respondent’s customers, by
purchasing from respondent, save to themselves such costs, profits or
other charges; that therefore its prices for its paint are 40 percent less,
and from $1 to $2 per gallon less, than the prices at which similar
paints of as good quality may or can be purchased by the public
from, or are sold to the public by respondent’s competitors and by
paint dealers generally.

(6) That respondent’s roof coating, designated Griptite, is sold
and intended by respondent for use and application on, and for the
repair of, old and leaky roofs of all kinds, to wit, metal, shingle,
and composition, and that when applied to such roofs will without
necessity of reapplication render such roofs waterproof, weather-
proof and impervious to wind, snow, sleet, and rain, for a period
of ten years; that said roof coating in the actual service of the
consuming public has given, and will give satisfactory service for
a period of ten years on the purposes and uses for which it is
intended and sold by respondent; that said Griptite has been in use
and successfully tested for 26 years; that said Griptite is fireproof to
the extent that about 1,200 degrees of heat will not impair or destroy
it or otherwise affect its serviceableness.

Par. 3. The truth and facts in relation to said statements, repre-
sentations and assertions are and have been as follows:

(1) Respondent’s exterior house paint is not of the best grade or
quality manufactured and sold to the public in the United States,
but is inferior thereto and contains large and substantial proportions
of inferior and low grade or quality paint ingredients, to wit:
barium sulphate, siliceous matter, calcium, asbestine, and other
similar low grade paint ingredients, aggregating in excess of 30 per-
cent of the pigment portion of said paint. The use in respondent’s
paint of said inferior and low-grade paint pigments has the effect of
cheapening said paint and reducing and lowering the quality thereof.
The nonvolatile portion of the vehicle of said paint is not pure linseed
oil but contains liquids other than linseed oil. The said paint does
not contain any paint ingredient which is “secret ” or unknown or
unavailable to paint manufacturers generally and to the paint manu-
facturing industry, All of the ingredients of respondent’s said paint
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have been discovered and were known to and used as paint ingredi-
ents by the paint-manufacturing industry for many years prior to
their use in respondent’s paint, and no ingredient of said paint was
discovered by respondent or by any chemist or other person in re-
spondent’s employ or in any other way connected or affiliated with
respondent. No chemist is or has been employed as such by respond-
ent, and respondent has not nor has any chemist or other person in its
employ spent five years or any other time in making discovery of
any such so-called “secret ” ingredient or of any other ingredient of
respondent’s paint. Respondent’s said paint does not derive any
advantage, benefit or good qualities from any  secret ” paint ingredi-
ent. Respondent’s said paint has not stood up under the severest
kind of tests, or under any other kind of test, for twenty-two years.
Respondent does not own or maintain, nor has it at any time owned
or maintained a testing or other laboratory; nor has every gallon of
its exterior house paint been tested in a laboratory of respondent or
elsewhere by or for respondent. Respondent does not and has not
tested or employed any chemist or other person to test the raw mate-
rials from which the merchandise in which it deals are manufactured.

(2) Resporident is not the manufacturer of said merchandise
which it markets, and in its sale and distribution thereof does not
act as a manufacturer, but it purchases said merchandise from an-
other corporation or other corporations and in the sale thereof acts
as and is a dealer and middleman; respondent does not own, operate,
or control any paint factory, grinding or mixing machinery or vats
or other manufacturing facilities or manufacturing equipment of the
value of $1,000,000 or of any value whatever; nor does it own, oper-
ate or control the factory or manufacturing facilities in or by which
its said merchandise is manufactured; nor does it own, operate, or
control factory buildings or manufacturing equipment or facilities
pictorially represented in its advertising matter, as above alleged;
nor do any such buildings or other buildings so pictorially repre-
sented bear the name “ The Adams Paint Company.”

(3) Respondent does not maintain or operate a laboratory or a
staff of chemists for paint research or testing purposes or other pur-
pose. Respondent does not purchase, store, or use in large quantities
or other substantial quantities raw materials from which the mer-
chandise in which it deals are or have been manufactured ; nor does
respondent have the means facilities and equipment for such pur-
chase, use or storage of such raw materials.

(4) Respondent has carried on and conducted its business only
since the year 1924. It has riot been in business or conducted any
business whatsoever prior to the year 1924, and has not been in busi-
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ness or conducted any business since the year 1906 or for more than
twenty years as represented. Respondent’s business does not amount
to $1,000,000 annually. It has not sold and does not sell a million
gallons of paint a year, but the amount of its annual business and
the number of gallons of paint sold annually is substantially less than
a million dollars and a million gallons, respectively. Nor is re-
spondent’s business the largest of its kind in the United States.

(5) Respondent’s prices at which it sells its said merchandise are
not factory prices or manufacturer’s prices but are dealer’s prices
which include elements of costs, profits, or other charges of middle-
men, dealers, and traveling salesmen. Respondent’s customers in
purchasing respondent’s merchandise do not thereby save to them-
selves or avoid costs, profits, and other charges and expenses of all
middlemen, wholesalers, jobbers, retailers, brokers, traveling sales-
men, or other dealers.

(6) The prices at which respondent sells its said merchandise to
its customers are not less by 40 percent or by $1 to $2 per gallon
or by any substantial sum, than the prices at which similar paints of
competing manufacturers and of equal or better quality may be and
can be purchased in the open market by such consumers or pur-
chasers. .

(7) Respondent’s roof coating Griptite has not been proven to last
ten years and will not give satisfactory service, for ten years, in the
purposes and uses for which it is sold by respondent; and said prod-
uct when applied to and used on roofs as represented by respondent
will not without the necessity of reapplication render such roofs
weatherproof or impervious to wind, snow, sleet, or rain, for a period
of ten years. Said Griptite has not been used or successfully tested
for twenty-six years or at all prior to the year 1924 when respondent
began business. Nor will said Griptite withstand heat of about
1,200 degrees; and its serviceableness will not remain unimpaired
under the application of such heat to it.

Par.4. The said representations, statements, and assertions, as
alleged in paragraph 2 hereof, are and have been false, misleading,
and deceptive, and are calculated to mislead and deceive and have
and had the capacity and tendency to, and do, mislead, deceive, and
induce the purchasing public to purchase said merchandise of re-
spondent in and because of the erroneous belief that said repre-
sentations, statements, and assertions were and are true. Further,
said representations, statements, and assertions have and had the
capacity and tendency to cause, and the effect of causing, respond-
ent’s salesmen and agents to promote respondent’s business by using
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and to offer for sale and sell said merchandise to respondent’s
customers under, said representations, statements, and assertions.

Par. 5. In and through the methods and means used by the re-
spondent in advertising, offering for sale, and selling its merchan-
dise as hereinabove set forth and for the purpose and with the effect
of inducing the purchasing public to purchase said products from
respondent, respondent causes and for more than three years last past
has caused divers and sundry other false, misleading, and deceptive
representations, statements and assertions to be made to the pur-
chasing and consuming public of and concerning its business and
the merchandise which it sells.

Par.6. Among the competitors of respondent are many manu-
facturers, dealers, and distributors of paint, paint materials, and roof
coating who market such products under truthful representations
to the purchasing and consuming public in competition with re-
spondent, and who do not use false or misleading representations
of the type and character used by respondent as hereinabove alleged.

Par. 7. The use by respondent of the false, misleading, and de-
ceptive representations, statements, and assertions as hereinabove set
forth constitutes practices or methods of competition which tend to
and do (@) prejudice and injure the public, (d) unfairly divert trade
from and otherwise prejudice and injure respondent’s competitors,
and (¢) operate as a restraint upon and a detriment to the freedom
of fair and legitimate competition in the paint, paint materials, and
roof-coating business.

Par. 8, Said false, misleading, and deceptive acts, practices, and
methods of respondent under the circumstances and conditions here-
inabove alleged are unlawful and constitute unfair methods of com-
petition in commerce within the intent and meaning of Section 5
of an Act of Congress entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other pur-
poses *, approved September 26, 1914,

ORDER TO CEASE AND DESIST

This proceeding coming on for final hearing by the Federal Trade
Commission upon the record, including the complaint of the Com-
mission issued under Section 5 of the Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes ”,
and respondent’s answer thereto that respondent waives hearing
on the charges set forth in the complaint, refrains from contesting
the proceeding, and pursuant to Rule IIT of the Commission’s Rules
of Practice, consents that the Commission may make, enter, and

e e et
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serve upon respondent, without evidence and without findings as
to the facts or other intervening procedure, an order to cease and
desist from the method or methods of competition alleged in the
complaint; and the Commission having duly considered the matter
and being fully advised in the premises,

It is now ordered, That in the course of the sale or distribution in
commerce, as commerce is defined in said act, of paints, painting
materials or roof coating, the respondent corporation, The Adams
Paint Company, its officers, directors, agents, representatives, serv-
ants, and employees, cease and desist:

(@) From directly or indirectly making or causing to be made any
representation, statement, or assertion, in advertisements, trade pro-
motional literature, or by any other means, to the effect that any
such paint, or painting material, exclusive of necessary coloring,
matter or dryers, is composed wholly or principally of white lead,
zinc oxide, and linseed oil or is composed wholly or principally
of such white lead, zinc oxide, linseed oil, and a secret ingredient;
or that any ingredient in said paint or painting material is a secret
paint ingredient not generally known or available to the paint-
manufacturing industry or to respondent’s competitors; or that any
such so-called secret ingredient was discovered by respondent’s chem-
ists; or that respondent’s chemists spent five years or any other time
in making such discovery; or that any such so-called secret ingre-
dient is one of the greatest discoveries of the twentieth century;
or that any such so-called secret ingredient gives respondent’s paint
superior qualities and advantages which purchasers cannot procure
in the use of other paints or of the paints of competitors; or that
any such paints or painting materials do not contain inert material,
or do not contain titanox, barium sulphate, siliceous matter, calcium
carbonate, or asbestine, at all or beyond any certain proportion: un-
less and until such respective representations, statements, or asser-
tions are true in fact.

(b) From directly or indirectly making or causing to be made any
representation, statement, or assertion in advertisements, trade pro-
motional literature, or by any other means, to the effect that respond-
ent corporation is the manufacturer of any of said paints, painting
materials, or roof coating; or that it owns, operates, or controls a
paint factory, or any other manufacturing equipment or facilities
used in the manufacture of said paints, painting materials, or roof
coating; or that its customers in purchasing from respondent are
thereby dealing directly with the manufacturer of said products; or
that in the sale and distribution of said products by respondent cor-

4772°—36—voL 19——3
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poration to its customers the same are sold and distributed by and
from the manufacturer directly to such customers to the exclusion
and without the intervention of any or all middlemen: unless and
until respondent becomes the manufacturer and actually owns and
operates or directly and absolutely controls such paint factory and
manufacturing equipment or facilities by which any and all such
products so represented are manufactured; or unless and until, so
long as said paints, paint materials and roof coating are manufac-
tured by the Acorn Refining Company, an Ohio corporation, and
while the capital stock of the respondent corporation is owned by
said Acorn Refining Company or by the stockholders thereof, a full
and true disclosure of the facts of such manufacture by, and rela-
tionship of respondent to, said Acorn Refining Company is promi.-
nently made in conjunction with such representations, statements or
assertions,

(¢) From directly or indirectly making or causing to be made any
representation, statement or assertion in advertisements, trade pro-
motional literature or by any other means, to the effect that respond-
ent’s paint factory or the factory in which respondent’s said products
are manufactured is a million dollar factory; or that respondent is
a million dollar corporation; or that paint manufacturing equipment
or factory buildings pictorially illustrated or otherwise referred to
are factory buildings and equipment owned or operated by the re-
spondent corporation; or that such buildings or premises bear re-
spondent’s name “The Adams Paint Company ” as illustrated or
represented; or that respondent corporation itself maintains and
operates a chemical laboratory with a staff of chemists; or that re-
spondent’s own chemists test each or every gallon of its paints or
the materials used therein; or that any of respondent’s paint has
stood up under the severest kind of tests, or any other test, for
twenty-two years or for any other length of time; or that respond-
ent corporation owns and operates the facilities for purchasing or
storing in large quantities the raw materials from which its mer-
chandise is manufactured; or that respondent corporation does pur-
chase said raw materials in such large quantities; or that respondent
corporation has carried on and conducted its business since the year
1906; or that it has been engaged in the business of manufacturing
or selling paints and roof coating for more than twenty years or
for any other period of time; or that respondent corporation’s
annual volume of business in said paints, paint materials and roof
coating aggregates or has aggregated a million dollars or more; or
that respondent’s annual sales of paint aggregate a million gallons
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or more; unless and until such respective representations, statements
or assertions are true in fact. .

(¢) From directly or indirectly making or causing to be made
any representation, statement, or assertion, in advertisements, trade
promotional literature, or by any other means, to the effect that the
prices at which respondent sells its said products are factory prices
or manufacturer’s prices; or that by reason of respondent being such
manufacturer and selling its products under a plan or method of
distribution by which the costs, profits, or other charges of middle-
men are eliminated, respondent’s said prices are less than the prices
at which paint products of equal quality are available or may be
purchased from competitors or from retail stores or through other
dealer channels; or that the benefit of any such savings by reason
of the elimination of such middlemen accrues to purchasers from
respondent; or that such saving is a certain definite amount, such
as $1 or $2 per gallon, or 40 percent; unless and until respondent
owns and operates or directly and absolutely controls a factory or
manufacturing facilities in or by which said products are manu-
factured, and such representations, statements, or assertions are
otherwise true in fact.

(¢) From' directly or indirectly making or causing to be made
any representation, statement or assertion, in advertisements, trade
promotional literature, or by any other means, to the effect that re-
spondent corporation has used and successfully tested its roof coat-
ing, named Griptite, for a period of twenty-six years or more, or for
any definite period; or that said roof coating, Griptite, is fireproof
to the extent that it will withstand about 1,200 degrees of heat with-
out its serviceableness being impaired or destroyed thereby; or that it
will withstand any similar degrees of excessive heat without im-
pairment of its serviceableness: unless and until such respective rep-
resentations, statements or assertions are true in fact.

() From directly or indirectly making or causing to be made
any other false, misleading or deceptive representations, statements,
or assertions in the course of the sale or distribution of any of said
paints or painting materials.

It is further ordered, That respondent corporation, The Adams
Paint Company, shall, within 60 days after the service upon
it of a copy of this order, file with the Commission a report in
writing setting forth in detail the manner and form in which it has
complied with the order to cease and desist hereinabove set forth.
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IN THE MATTER OF

J. OLIVER SNYDER, AN INDIVIDUAL, DOING BUSINESS
UNDER THE TRADE NAME OF E. SNYDER & SON

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docliet 2120. Compluint, Oct, 26, 1933—Order, Apr. 28, 1934

Consent order requiring respondent individual, his agents, etc., in connection
with the sale of cigars in interstate commerce, to cease and desist from

(a) Falsely labeling, branding, advertising, or otherwise describing his said
product as * Factory Throw-outs”, “ Factory Left-overs”, or by words of
similar import, or as having been made from the same kind and quality
of tobacco used for higher-priceq, higher-grade products, unless the cigars
thus designated and described are in fact thrown out, left over, or dis-
carded from factory lots of higher-priced, higher-grade cigars, made with
the same kind and quality of tobacco intended for and used in such higher-
priced, higher-grade product, or consist of cigars made with the same kind
and quality of tobacco used for a product regularly marketed under other
brand names and at higher retafl prices; and

(b) Representing through use of words *Manufacturer”, *Producer”, or
“Maker ", or in any other way that it makes or produces the cigars sold
and distributed by it, and does not operate as a middleman, and thereby
saves all the costs, profits, or other charges of middlemen and thus affords
his customers advantages in price, service, and quality not available to
purchasers from competing middlemen or other competitors, unless and
until he actually owns and operates or directly and absolutely controls the
factory or other producing and manufacturing facilities used in the pro-
duction of all cigars sold or distributed by him under the aforesaid repre-
sentations, statements, and assertions,

Mr. Henry Miller for the Commission.
CoMPLAINT

Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
J. Oliver Snyder, an individual doing business under the trade name
of E. Snyder & Son, hereinafter referred to as respondent, has
been and is using unfair methods of competition in interstate com-
merce in violation of the provisions of Section 5 of said Act, and
states its charges in that respect as follows:

Paracraru 1. Respondent, J. Oliver Snyder, an individual, is and
for more than 2 years last past has been engaged in carrying on and
conducting the business as hereinafter described under the trade
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name of E. Snyder & Son with his place of business at Hamp-
stead in the State of Maryland. The said business engaged in by
respondent is and has been the sale and distribution to the purchas-
ing public throughout the United States, including dealers, users,
and consumers, of various brands of cigars, which cigars are and
have been manufactured for respondent and purchased by him from
certain manufacturers regularly engaged in the business of manu-
facturing cigars in the States of Pennsylvania and Maryland and
selling them to dealers and other purchasers. In the course and con-
duct of said business, respondent causes his cigars to be advertised,
represented, described, offered for sale, and sold to the purchasing
public throughout the United States by means of newspaper adver-
tisements, circulars, pamphlets, leaflets, and other forms of adver-
tising matter distributed to his customers and prospective customers,
as well as through personal solicitation of customers and prospec-
tive customers by himself and by his salesmen or agents employed
for the purpose. In distributing said cigars to his customers and
acting pursuant to purchase orders received and sales made as afore-
said, respondent causes the several parcels or lots of said cigars as
and when sold to be shipped, transported, and delivered in inter-
state commerce from points in the States of Maryland and Pennsyl-
vania, to wit: Hampstead, Md., Dallastown, Pa., and Red Lion, Pa.,
through and into States other than the States in which such respec-
tive shipments originated and the District of Columbia to the respec-
tive purchasers thereof in such other States and the District of
Columbia. There are and at all times herein mentioned have been
various and sundry other corporations, persons, partnerships, and
firms engaged in the business of selling and distributing to dealers,
users, and consumers, in, between, and among the several States of
the United States and the District of Columbia, cigars which have
been manufactured or purchased by them and which are and have
been competitive to respondent’s said cigars. At all times herein
mentioned respondent has been and still is conducting his said busi-
ness and selling and distributing his cigars in direct active competi-
tion with such other persons, partnerships, corporations, and firms
and with competitors generally throughout the United States.

Par. 2. Among the cigars sold and distributed by respondent are
cigars of a certain type and grade which are and have been exten-
sively and widely marketed by respondent for resale to the consum-
ing public at the rate of 2 cigars for 5 cents, and at other indicated
retail prices. As to such cigars respondent has followed for more
than 2 years last past and continues to follow the practices of caus-
ing them to be sold and distributed in competition in interstate
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commerce, as described in paragraph 1 hereof, under brands, labels,
designations, descriptions, and representations to the effect that such
cigars—

(a) Are “factory throw-outs”;

(5) Are “factory left-overs ”;

(¢) Are cigars which have been taken from certain factory lots
of cigars which were manufactured for sale as higher-priced or
higher-grade cigars and with tobacco intended for, and used in, such
higher-priced or higher-grade cigars; and

(d) Are cigars which have been manufactured as part of certain
cigars of higher type, grade, or quahty, regularly marketed under
other brand names at higher retail prices.

Par. 8. Said terms, “factory throw-outs” and “factory left-
overs” as used by respondent and as descriptive of -cigars sold to
the public, are and for many ‘years last past have been used and
understood by manufacturers, dealers, and consumers of cigars in
the United States as meaning cigars which are being marketed at
certain retail prices, but which in fact are cigars that have been
manufactured as part of, and with the same kind, grade, type, or
quality of tobacco used in, cigars regularly marketed under other
or definite brand names and at higher retail prices, such so-called
“factory throw-outs” or “factory left-overs” not having been
packed or marketed at such higher retail prices under said other
or definite brand names because of being part of excess quantities
left over or because of slight imperfections resulting -in failure of
the cigars to pass inspection or for other reasons.

Par 4. In truth and in fact respondent’s said cigars sold as de-
scribed in paragraph 2 hereof are not and have not been ¢ factory
throw-outs ” nor “factory left-overs” as hereinabove defined and
as understood by the purchasing and consuming public; nor have
said cigars been taken from lots which were manufactured for sale
at higher retail prices or as higher-grade cigars, nor manufactured
with tobacco intended for and used in such higher-priced or higher-
grade cigars; nor were such cigars manufactured as part of cigars
of higher type, grade, or quality, regularly marketed under other
brand names at higher retail prices. Respondent’s said cigars sold
as described in paragraph 2 hereof were made of inferior and low-
grade tobacco and were manufactured with the preexisting intention
on the part of respondent and of the manufacturer of marketing the
cigars to the public at the low retail prices indicated on the com-
mercial containers thereof.

Par. 5. The said practices and representations of respondent
alleged in paragraph 2 hereof are and have been false, misleading,
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and deceptive, and their use by respondent has and had the capacity,
tendency, and effect—

(@) Of misleading and deceiving the purchasing and consuming
public into the erroneous belief that said practices and representa-
tions were and are true in fact; and

(b) Of causing dealers and consumers to buy, and dealers to re-
sell, said cigars upon such false, misleading, and deceptive practices
and representations.

Par. 6. Further, respondent is and for more than 2 years last past
has been conducting his said business described in paragraph 1
hereof and selling and distributing his said cigars under representa-
tions, statements, and assertions to the effect that—

(a) Respondent is the manufacturer of said cigars and sells and
distributes the same to his customers as the manufacturer thereof;

(8) That the prices at which he sells his cigars are manufac-
turer’s prices, that they do not include the costs, profits, or other
charges of any middlemen;

(¢) That in buying from respondent purchasers are thereby deal-
ing directly with the manufacturer and saving to themselves the
costs, profits, or other charges of any and all middlemen.

In truth and in fact respondent is not a manufacutrer and does
not manufacture the cigars which he sells but purchases the same
from manufacturers and resells them as a middleman and at middle-
man’s prices, which include the costs, profits, and other charges of
himself as well as those of the manufacturer. In the sale and dis-
tribution of said cigars respondent does not, by reason of being a
manufacturer, save to the purchasers the costs, profits, or other
charges of all middlemen.

Par. 7. The said representations, statements, and assertions used
by respondent as described in paragraph 6 hereof are false, mis-
leading, and deceptive, and have and had the capacity, tendency,
and effect of misleading and deceiving purchasers into purchasing
cigars from respondent in the erroneous belief that said repesenta-
tions, statements, and assertions are and were true in fact.

Par. 8. Respondent’s use of the foregoing false, misleading, and
deceptive acts and practices as aforesaid are methods of competition
which are unfair and which tend to and do (@) prejudice and injure
the public, (b) unfairly divert trade from and otherwise prejudice
and injure respondent’s competitors, and (¢) operate to hamper,
burden, or restrain the freedom of fair and legitimate competition
in the cigar industry and trade. Said false, misleading, and de-
ceptive acts and practices used by respondent as aforesaid constitute
unfair methods of competition in commerce in violation of Section 5§
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of the Act of Congress entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes ”,
approved September 26, 1914.

ORDER TO CEASE AND DESIST

This proceeding coming on for final hearing by the Federal Trade
Commission upon the record, including the complaint of the Com-
mission issued under Section 5 of the Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, and
respondent’s amended answer thereto that respondent, desiring to
waive all further proceedings, and under paragraph (2) of rule III
of the Commission’s Rules of Practice, consents that the Commission
may make, enter, and serve upon him an order to cease and desist
from the method or methods of competition alleged in the complaint;
and the Commission having duly considered the matter, and being
fully advised in the premises,

It is now ordered, That in the course of the sale or distribution in
commerce between and among the several States, Territories, and the
District of Columbia, or in such Territories or District, the respond-
ent J. Oliver Snyder, his agents, representatives, servants, and
employees, do cease and desist:

(a) From directly or indirectly labeling, branding, describing, ad-
vertising, or representing any such cigars with the term factory
throw-outs ” or “ factory left-overs ” or with any simulation thereof
or word or words of similar import, unless the cigars so labeled,
branded, described, advertised, or represented are cigars which in
fact have been taken, thrown out, left over, or discarded, during or
after manufacture, from certain factory lots of cigars manufactured
for sale as higher-priced or higher-grade cigars and with the same
kind, grade, type, and quality of tobacco intended for and actually
used in such higher-priced or higher-grade cigars; or wnless such
cigars so branded, labeled, described, advertised, or represented are
in fact cigars which have been manufactured as part of, and with the
same kind, grade, type, and quality of tobacco used in cigars regu-
larly marketed or to be marketed under other brand names and at
higher retail prices.

(6) From falsely or deceptively advertising, branding, labeling,
Jescribing, or representing, directly or indirectly, in any other man-
per whatsoever (1) that any such cigars sold or distributed in com-
merce as aforesaid are cigars which have been taken, thrown out,
left over, or discarded from factary or other lots of cigars manu-
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factured for sale as higher-priced or higher-grade cigars, or (2) that
any such cigars so advertised, branded, labeled, described, or repre-
sented have been manufactured from the same kind, grade, type, or
quality of tobacco used in higher-priced or higher-grade cigars.

(¢) From making any representations, statements, or assertions,
directly or indirectly, either by use of the words * manufacturer ”,
“ producer ”, or “maker ”, or by any other means whatsoever, that
respondent is the manufacturer, maker, or producer of any such
cigars sold or distributed in commerce as aforesaid; or that in the
course or conduct of his business respondent is, or operates as, a
manufacturer, producer, or maker and not a middleman; or that by
reason of being a manufacturer, producer, or maker, or selling and
distibuting his cigars directly from manufacturer or producer to
purchaser he thereby excludes or saves all or a part of the costs,
profits, or other charges of a middleman or all middlemen, and there-
by affords his customers advantages in price, service, or quality not
available to purchasers from competing middlemen or other com-
petitors of respondent; unless and wntil respondent actually owns
and operates or directly and absolutely controls the factory or other
producing, making, or manufacturing equipment and facilities used
in the manufacture or production of all such cigars sold or dis-
tributed by respondent under said representations, statements, and
assertions.

It is further ordered, That respondent, J. Oliver Snyder, shall,
within 60 days after the service upon him of a copy of this order,
file with the Commission a report in writing setting forth.in detail
the manner and form in which he has complied with the order to
cease and desist hereinabove set forth.
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Ix tHE MATTER OF

NURITO COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2084. Complaint, Jan. 18, 1938—Deciston, May 7, 193}

Where a corporation engaged in the sale and distribution of a certain medicinal
preparation,

Represented the same on cartons and in circulars and newspaper advertisements
as a cure and treatment for the relief of neuritis, rheumatism, neuralgia,
sciatica, and lumbago, and kindred ailments, through such statements as
“Acts like magle, making bed-ridden sufferers get up and dance”, “ So
many thousands have found quick relief from neuralgia, neuritls, sciatica,
lumbago, and rheumatism through Nurito, that it has now become the
standard relief throughout the world”, and numerous others of similar
tenor, such as “ Now! grandma runs upstairs without an ache or pain”,
“Runs back to work; yesterday couldn’t move aching legs”, ete.;

The facts being that while sald preparation would temporarlly relieve muscular
aches and pains, it did not in and of itself have any appreciable thera-
peutic value in the treatment of neuritis, rheumatism, neuralgia, sclatica,
and lumbago, and did not have the proper therapeutic values to produce
the results claimed for It, but contained certain ingredients which were
liable to produce toxic effects in certain cases and were actually contra-
indicated in certain allments;

With effect of misleading and decelving customers and prospective customers
into purchasing sald product in the bellef it would produce the results
claimed, as above set forth, and with capacity and tendency so to do, and
to injure substantially competitors engaged in sale of numerous products
having the same action, without falsely advertising the same as a cure
for such diseases, or otherwise, and with effect of so doing, through un-
fairly diverting trade from sald competitors to itself:

Held, That such acts and practices, under the circumstances set forth, were
to the prejudice of the public and competitors, and constituted unfair
methods of competition,

Mr. Henry 0. Lank for the Commission.
Mr. Clinton Robd, of Washington, D. C., for respondent.

S¥~opsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, an Illinois corporation engaged in the sale and distribu-
tion to retail dealers of a medicinal preparation designated “ Nurito *,
and with office and principal place of business in Chicago, with
advertising falsely or misleadingly as to the results or qualities of
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said product, in violation of the provisions of Section 5 of such Act,
prohibiting the use of unfair methods of competition in interstate
commerce, in that respondent, on its cartons and in its circulars,
newspapers, and otherwise, so describes and advertises the same as
to represent falsely and misleadingly that said “ Nurito ” constitutes
an efficacious treatment for neuritis, rheumatism, neuralgia, sciatica,
lumbago, and kindred ailments, acting like magic, making bed-ridden
sufferers get up and dance, so successful that it has become the
standard relief throughout the world, ete.,! with capacity and tend-
ency to mislead and deceive retail dealers and the consuming public,
and to induce them to purchase the product in question because of
their belief in the truth of its said representations and advertise-
ments, and with the effect of diverting trade to respondent from its
competitors, and with the tendency so to do, all to the prejudice of the
public and competitors.

Upon the foregoing complaint the Commission made the following

RerporT, FinpINgs As 10 THE Facts, ANp ORDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued and served a complaint upon the
respondent, Nurito Company, charging it with the use of unfair
methods of competition in interstate commerce in violation of the
provisions of said act.

Respondent filed its answer, and the case was set down for the
taking of testimony before an examiner of the Commission. Evi-
dence was adduced in support of the charges of the complaint. No
testimony was offered by the respondent.

Thereupon this proceeding came on for hearing on the brief of
counsel for the Commission and upon the record. No brief was filed
on behalf of the respondent. The Commission, now having consid-
ered the matter and being fully advised in the premises, finds that
this proceeding is in the interest of the public and makes this its
findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

ParagrarH 1. The respondent, Nurito Company, is a corporation

organized under the laws of the State of Illinois, with its principal.

office and place of business in the city of Chicago in said State. It is
now, and for more than 2 years last past has been, engaged in the

2 Respondent’s advertlsements and representations, as alleged and quoted in complaint,
are get forth in the findings, infra, at pp. 26, 27.
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business of selling and distributing in interstate commerce to retail
dealers a medicinal preparation which it designates as “ Nurito ”.
Respondent causes said preparation, when sold, to be transported
from its place of business in Chicago, Ill., to the purchasers thereof at
their respective points of location in the various States of the United
States.

Par, 2. Respondent’s product is in powder form and contains the
following ingredients in the indicated quantities:

Grams
Acetyl salicylic acid 7%
Caffeine alkaloid 1%
Phenolphthalein 1%
Colchicine salicylate 1/400
Sugar milk 4

Respondent’s directions for taking said powders are as follows:

Take 1 powder followed by a full glass of water, every 3 hours as neces-
sary, gradually reduce to 2 powders a day, 1 in the morning and 1 at night.

Par. 3. Respondent has represented by advertisements that its
product “ Nurito” will cure and is a treatment for the relief of
neuritis, rheumatism, neuralgia, sciatica, lumbago, and kindred ail-
ments. These advertisements have appeared on its cartons and in
circulars and in newspapers published throughout the United States.
Among the representations and claims made by respondent in its
various advertisements are:

Nurito prescription acts like magie, making bed-ridden sufferers get up and
dance;

* * * 3 physician’s prescription for rheumatism, neuritis, neuralgla,
sclatica, and lumbago;

So many thousands have found quick rellef from neuralgia, neuritis, sclatica,
lurnbago, and rheumatism through Nurito that it has now become the standard
relief throughout the world;

For rheumatism, neuritis, neuralgia, sciatica, lumbago, and other torturing
aches and paing the relief is quick and sure;

So certain does Nurito banish sclatica, rheumatism, neuralgla, lumbago, and
neuritis * * *;

Now they have found something they can absolutely depend upon to rid
them of the pain of rheumatism, sciatica, lumbago, neuralgia, or neuritls, and
other torturing aches and pains;

Helpless, bed-ridden, pain-racked, sleepless people from torturing paln are
the ones who should try Nurito;

# * * this remarkable preseription that gets the helpless out of
bed ] & t;

Tells quickest way to stop neuritis;

Kills pain and enables the helpless to get up and walk;

Rheumatics vanish;

Physiological properties—

* *» * TIntestinal antiseptic eliminant
« = & PBladder antigeptie.
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Par. 4. Respondent advertised its product in newspapers in prac-
tically all the large cities of the United States and in some of the
small cities. In these newspaper advertisements various representa-
tions concerning its product were made, some of which are:

Lucky woman finds relief from neuritis. Neuritis sufferers are positively
thrilled with joy at the discovery of Nurito. A doctor was finally induced
to put up his famous prescription as a great public benefit. It works like a
charm, fast, and powerful * & =*,

Rheumatic sings praise for relief. Here’s the fast and quick way to get
relief * * * Help, bedridden, pain-racked, sleepless from torturing pains
are the ones who should try Nurito.

Now! Grandma runs up stairs without an ache or pain. Runs back to work;
yesterday couldn’t move aching legs.

Jumps out of bed—Rheumatics vanish. There is no use wasting effort with
anything that doesn’t stop your pain. And if it does that you know you are
going to get well.

Relieves his own mother of neutritis., She is out of bed and on her feet
every day now. So certain does Nurito banish sciatica, rheumatism, neuralgia,
lumbago, and neuritis that the head of the syndicate which has purchased this
German specialist’s prescription treats his own mother with it.

Wife wins freedom from neuritis, Couldn't walk for 5 years—Nurito puts
bker on her feet. Thousands have discovered this magic relief from neuritis,
rheumatism, sciatica, lumbago, and neuralgia. Nurito works different than
any other treatment in the world.

Tells quickest way to stop neuritis. Kills pain and enables the helpless to
get up and walk,

Oh, boy! Rheumatics went like magie. Is able to walk and goes back to
work. Those who have tried everything without benefit are finding Nurito
the most startling discovery of recent times.

Rheumatic happy; conquers torture. German specialist’s preseription amazes
hospitals and physicians. So many thousands have found quick relief from
neuritls, neuralgia, sclatica, lumbago, and rheumatism through Nurito that it
has now become the standard relief throughout the world.

Rheumatic goes wild with joy. Nurito preparation acts like magiec making
bedridden sufferers get up and dance.

Par. 5. Respondent’s product “ Nurito” has an analgesic and
anodyne effect when taken in accordance with respondent’s instruc-
tions. It will temporarily relieve muscular aches and pains, but does
not, in itself, have any appreciable therapeutic value in the treatment
of rheumatism, neuritis, neuralgia, sciatica, and lumbago. In some
mild cases of rheumatism, or simple cases of neuralgia, the use of
the above-described powders might relieve the pain, and the disease
might subside, with or without treatment, but the said medicines in
and of themselves do not have proper therapeutic values to produce
the results claimed by respondent.
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Par. 6. Respondent’s claims and representations and advertise-
ments as hereinabove recited are false and misleading, and such
claims and representations have had and do have the capacity and
tendency to mislead and deceive, and have misled and deceived, cus-
tomers and prospective customers into purchasing respondent’s said
product in the belief that it would produce the results claimed by
respondent in its advertising as recited above.

Par. 7. Nurito is an anodyne and antipyretic largely composed of
aspirin, and acts on the living human body in a similar manner as
other prepared medicines such as Aspirin, Hexine, Colchisal, Diacin,
Atophan, and other pain relievers. The colchicine salicylate present
has a tendency to increase the analgesic effect. The caffeine and
phenolphthalein in it in the dosage indicated have respectively mild
diuretic and mild laxative effects. Nurito has a tendency to relieve
muscular aches and pains; such aches and pains, which include some
types of neuralgia and lumbago, however, usually subside in a few
days with or without treatment. There are other types of neuralgia
such as trigeminal, and of lumbago, in which Nurito would not
relieve the pain. It would tend to relieve the pain of neuritis,
including sciatica, but most sciatica is so severe that Nurito would
hardly be effective in relieving the pain, though it might relieve the
pain in the milder types not severe enough to need much treatment.
It would tend to relieve the pain of mild, temporary types of rheu-
matism. Sciatica and other types of neuritis, as well as lumbago
and rheumatism, are commonly merely symptoms, or danger signals,
or foci of infection, and Nurito is not a cure or proper treatment
for the infections or causes of the pain, but merely a palliative
relieving or hiding the danger signals temporarily, and thus might
lull the user into a false sense of security.

Par. 8. Nurito is a dangerous medicine if used by some persons.
The phenolphthalein or colchicine present are liable to produce toxic
effects, especially in children., Colchicine is contra-indicated in
persons with severe heart lesions. Caffeine is also contra-indicated
in a great many cases of arthritis, particularly if cardlac disorder
is present.

Pagr. 9. Nurito is not efficacious in the treatment of neuralgxa, neu-
ritis, sciatica, lumbago, or rheumatism generally. These ailments
are merely symptoms of other diseases. Nurito affects only the
symptoms and does not reach the causes. It is not a standard relief
for these ailments throughout the world. It is not a quick and sure
relief for the ailments mentioned and does not get sufferers who are
afflicted with more than mild types of these ailments out of bed.
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Par. 10. Since this proceeding was commenced respondent has
revised its newspaper advertising. The advertising copy now used
by respondent contains such statements, among others, as:

She is out of bed and on her feet now.

Walks like youth; no longer suffers from aching legs.

Congquers torture,

Qulck-acting Nurito enables her (grandma) to enjoy life again.

Such statements imply that Nurito will cure these ailments and
not merely temporarily relieve the pain, whereas Nurito will not
relieve all the aches and pains of these ailments but only those of the
milder types.

Par. 11. There are numerous other preparations on the market,
and sold and distributed in interstate commerce, that have the same
physiological action as respondent’s product, The majority of such
products are offered and sold in commerce among the States in direct
and substantial competition with respondent’s product and are not
advertised as a cure for the several diseases mentioned and are not
otherwise falsely advertised.

Par, 12. The misrepresentations and practices of respondent set
forth above have the capacity and tendency to injure, and do injure
to a substantial extent, respondent’s competitors in the sale of their
products by unfairly diverting trade from such competitors to the
respondent.

CONCLUSION

The acts and practices of the said respondent, under the conditions
and circumstances described in the foregoing findings, are to the
prejudice of the public and of respondent’s competitors, are unfair
methods of competition in commerce, and constitute a violation of
Section 5 of an Act of Congress approved September 26, 1914,
entitled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission on the complaint of the Commission, the answer of the
respondent, the testimony and briefs of counsel for the Commission,
and the Commission having made a report in writing in which is
stated its findings as to the facts, with its conclusion that the re-
spondent had violated the provisions of Section 5 of an Act of Con-
gress approved September 26, 1914, entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
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other purposes”, and the Commission being fully advised in the
premises,

It i3 ordered, That the respondent Nurito Company, its officers,
agents, representatives, and employees, in connection with the adver-
tising, offering for sale and selling in interstate commerce or in the
District of Columbia the medical preparation now known and desig-
nated by it as “ Nurito ”, or any other medical preparation of the
same or substantially the same ingredients or composition, shall cease
and desist from representing in any manner that the use of said
medical preparation, by whatever name or description known, will
cure or is a treatment for the relief of neuritis, rheumatism, neural-
gia, sciatica, and lumbago.

It is further ordered, That the respondent shall within 60 days
after service on it of this order file with the Commission a report in
writing setting forth in detail the manner and form in which it has
complied with this order.
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Complaint

Ix THE MATTER OF

THE MACEY COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC.
§ OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26. 1914

Docket 2188. Complaint, Dec. 19, 1933—Order, May 11, 193}

Consent order requiring respondent corporation, in connection with the offer or
sale of furniture in interstate commerce, to cease and desist from directly
or indirectly advertising, describing, or designating furniture as walnut, the
exposed parts of which, when placed in the generally accepted position
for use, have for an outer ply or a face veneer, other wood or woods than
walnut, or a combination of walnut with other wood or woods, or whose
exposed solid parts consist of other wood or woods than walput or walnut
in combination with other wood or woods, unless such use of other wood
or woods than walnut except in marquetries, inlays, or overlays is dis-
closed by apt and adequate words in immediate connection with the word
“ walnut.”

Mr. James M. Brinson for the Commission.

COMPLAINT

Acting in the public interest pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
The Macey Company, a corporation, hereinafter called respondent,
has been and is using unfair methods of competition in interstate
commerce in violation of the provisions of Section 5 of said Act, and
states its charges in that respect as follows:

Paracrara 1. Respondent, The Macey Company, has been for sev-
eral years last past and now is, a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Michigan, with its principal office and place of business at Grand
Rapids in said State, engaged in the manufacture of sectional book-
cases and office furniture, and its sale and transportation in com-
merce from its said place of business at Grand Rapids in the State
of Michigan to purchasers in the various other States of the United
States and in the District of Columbia. In the course and conduct
of such business respondent has been and is in competition with
individuals, partnerships, and corporations engaged in the sale and
transportation of such class of furniture in like commerce.

Par. 2. It has been and is the practice of respondent, in the course
and conduct of its business, to manufacture the broad parts, and

4772°—36—vorL 19—+
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the flat parts, of its furniture, such as tops of desks and tops, ends,
and fronts of cabinet pieces, from panels of plywood which vary in
thickness from 1 to 154 inches. These panels, or so-called plywood,
consist of layers of gumwood, chestnut, or other wood of similar
grade or adaptable to such use and purpose, attached with glue.
Upon the outer layer, where exposed to view in the generally accepted
position for use, there is glued a veneer of walnut 1/28th of an
inch in thickness. There are in such panels either 3 or 5 layers,
including the outer ply or veneer. Solid woods are used in the
construction of legs, posts, stretchers, or those parts of the furniture
usually known or described as solid parts. It has been and is the
practice of respo.xdent to use, in the construction of many articles
of such furniture, as the outer ply layer, or veneer, for surfaces
exposed to view when the piece of furniture occupies the generally

accepted position for use, a wood other than walnut, to wit, laurel,

which resembles walnut in appearance.

Par. 3. Such furniture has been and is offered for sale in the cat-
alog of respondent distributed among dealers, sold, and invoiced
by or under the description or designation of “ walnut”, whether
the panels or broad or flat parts of such furniture consist of plywood
veneered with walnut or plywood veneered partially with walnut and
partially with laurel. Such furniture is so designated as ¢ wal-
nut ” without any qualification, disclosure, or indication of any char-
acter by means of which dealers have been or are enabled to ascer-
tain or learn that the furniture described or designated as “ walnut ”
is actually furniture consisting of walnut and laurel veneered on
other woods. Furniture so described as “ walnut ” by respondent to
its dealers has been and is resold to the consuming public as and
for “ walnut ”.

Par. 4. There have been for many years last past and now are
individuals, partnerships, and corporations, competitors of respond-
ent, offering for sale and selling in interstate commerce sectional
bookcases and office furniture described or designated as “ walnut
which has in fact consisted and now consists of solid walnut, or of
plywood whose various plies consist of walnut. There have been
and are individuals, partnerships and corporations also offering for
sale and selling in competition with respondent sectional bookcases
and office furniture consisting of walnut veneered on other woods
or on plywood truthfully described and designated as “ walnut
veneer ¥, There have also been competitors of respondent and there
are now competitors of respondent who offer for sale and sell as
“walnut” sectional bookcases and office furniture consisting of
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walnut veneered upon plywood or other woods and whose outer or
surface veneer contains no laurel, and is described as “ walnut ”.

Par. 5. The above and foregoing practices of respondent have
had and have and each of them has had and has the capacity and
tendency to mislead and deceive the dealer customers of respondent
into the belief that the articles of furniture offered for sale and sold
by respondent described or designated as “ walnut” are, or such
parts of them as are exposed to view when the piece of furniture
is in the generally accepted position for use, or their outer ply or
surface veneer is, walnut, and to induce the purchase of such furni-
ture in reliance on such erroneous belief,

The offering for sale of such furniture described and designated
as stated in paragraph 3 has furnished and furnishes dealers among
whom the catalog of respondent is distributed or who receive such
description of said furniture from respondent or its agents and
solicitors with the means to mislead and deceive the consuming
public into the belief that the articles of furniture described by
respondent as aforesaid, or such parts as are exposed for view when
the piece is in the generally accepted position for use or their outer
ply or veneer, consist of walnut.

The above and foregoing practices of respondent have had and
have and each of them has and had the capacity and tendency to
divert business to respondent from its competitors who offer furni-
ture for sale in interstate commerce truthfully advertised and
represented.

Par. 6. The above and foregoing practices of respondent have
been and are all to the prejudice of the public and to the respondent’s
competitors and have been and are unfair methods of competition
in violation of the provisions of Section § of the Act approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard upon the complaint
and the amended answer of respondent wherein it waives hearing
and right to contest the proceeding and consents in pursuance of the
Rules of Practice (III. Answers, par. 2) that the Federal Trade
Commission may make, enter, and serve upon respondent an order
to cease and desist from the violations of the law alleged in the com-
plaint and the Commission having considered the record and being
:now fully advised in the premises,
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It is ordered, That respondent, the Macey Company, its officers,
agents, and employees, in connection with offering for sale or selling
furniture in interstate commerce, cease and desist, directly or
indirectly:

From advertising, describing, or designating furniture as walnut,
the exposed parts of which, when placed in the generally accepted
position for use, have for an outer ply or a face veneer, other wood
or woods than walnut, or a combination of walnut with other wood
or woods, or whose exposed solid parts consist of other wood or
woods than walnut or walnut in combination with other wood or
woods, unless such use of other wood or woods than walnut except
in marquetries, inlays, or overlays is disclosed by apt and adequate .
words in immediate connection with the word ¢ walnut *,
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Syllabus

Ix THE MATTER OF

CROXON, INCORPORATED, AND A. W. LUBLIN®

‘COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2096. Complaint, Mar. 27, 1983—Decision, May 28, 1934

‘Where a corporation engaged in the manufacture and sale of certain prepara-
tions for the removal of halir, including a cream (for use with which a
certain wax preparation is sold), the principal Ingredients of which were
sodium perborate and commercial zine peroxide, and a powder, which
contained strontium sulphide; in advertising the same in trade magazines
and those of general circulation, and in booklets and other forms of ad-
vertising material distributed by it,
Represented that its sald cream would kill the hair roots and prevent and
permanently destroy bair growth through such statements as “Actually de-
stroys superfluous hair permanently ”, “ Definitely prevents the regrowth of
superfluous hair”, “ Completely destroys both hair and hair root—pain-
lessly—harmlessly—permanently "—facts being there i{s no chemical or
combination of chemicals which, applied to the skin, will permanently
remove hair and prevent its regrowth without injuring the skin, and said
statements and claims were false, deceptive, and misleading;
{b) Falsely represented said cream as the result of extended research by
doctors, during which sections of human skin were taken from living
bodies for purposes of experimentation, * So that the microscope might
tell the investigators exactly what was happening to the hair roots, because
nothing less than an absolute cure would satisfy them ”, the facts being no
such research or experiments had been conducted and the originator of the
product was a chemist;

Falsely represented sald cream as a treatment based on an entirely new

principle, through such statements as “A revolutionary product”, * Sclen-

tists have finally triumphed over this age-old problem ”, “ The principle

* * » i3 entirely new”, involving a combination of * gentle chemical

reactions ” which “ dissolves both halr and its roots without Injury to the

health and vitality of the skin ”, etc.;

{(ad) Represented that it had on flle complete records proving the truth of its
claims through such statements as * Complete records of their entire
research work {l.e., ‘the doctors and scientists’ who made the cream
‘possible’) proving every claim, are in our files”, facts being it did not
have on flle records proving the truth of claims and representations as to
the efficacy of said cream, and no records were in existence which proved
that it wonld permanently remove hair and prevent its regrowth; and

{(e) Falsely represented that said depilatory powder, which accomplished its
results through burning the hair off, was harmless and nonirritating to
the skin when used for the removal of hair, facts being that preparation
in question would cause irritation, and, if left on the skin too long, would
cause inflammation;

S

{a

(e

~—

& Dismrissed a8 to respondent A. W', Lublin,
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With effect of causing members of the public to purchase the aforesaid products
in the belief that such claims and representations were true, to the
prejudice and injury of the public and competitors, from whom trade was
diverted :

Held, That such practices, under the circumstances set forth, were to the
prejudice of the public and competitors, and constituted unfair methods
of competition.

Mr. G. Ed. Rowland for the Commission.
Palmer & Serles, of New York City, for respondent.

SyNops1s oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, Croxon, Inc., a New York corporation engaged in the
manufacture and sale of certain depilatory products, and with prin-
cipal office and place of business in New York City, and respondent
Lublin, its president, actively engaged since its incorporation in the
management, direction and operation of its business, with advertis-
ing falsely or misleadingly as to nature, history and results or prop-
erties of product, in violation of the provisions of Section 5 of such
Act, prohibiting the use of unfair methods of competition in inter-
state commerce.

Respondents, engaged as aforesaid, in advertising said products,
as charged, in trade and other periodicals of general distribution
and circulation among women, and in pamphlets sent in response to
inquiries from prospective users, and packed and distributed with
each jar of its products, falsely and misleadingly represents that its
said cream will permanently and completely destroy superfluous
hair and prevents the regrowth thereof, is based on an entirely new
principle, and was developed through the use of sections of skin
from living bodies, and its depilatory powder will remove all ob-
jectionable hair in from one to five minutes and is harmless, and
that complete research records are on file proving the truth of every
claim made for the products in question, facts being said powder,
if not used with the utmost care, may burn the skin and cause great
irritation and permanent ill effects, and each of the other aforesaid
various misrepresentations are also false and misleading.

Said false, deceptive and misleading statements and representa-
tions, as alleged, have the capacity and tendency to an do, mislead
and deceive the purchasing and consuming public and cause them to
buy such products in the erroneous belief that such statements and
representations are true in fact, and use thereof constitutes unfair
methods of competition which tend to and do prejudice and injure
the publie, and unfairly divert trade from and otherwise prejudice
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and injure competitors, and operate as a restraint upon and a detri-
ment to the freedom of fair and legitimate competition in the busi-
ness of marketing depilatory products and other products and ap-
pliances adapted to and used for the removal of superfluous hair
and other hair from the body; all to the prejudice of the public and
competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FINDINGS As TO THE Facts, AND OrDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission
issued and served its complaint upon the respondents above named,
charging them with the use of unfair methods of competition in
commerce in violation of the provisions of said act.

The respondents having entered their appearance, and having
filed their answers herein, hearings were had and evidence was
thereupon introduced on behalf of the Commission and respondents
before an examiner of the Federal Trade Commission theretofore
duly appointed.

Thereupon this proceeding came on for final hearing on the briefs
and oral argument of counsel for the Commission and counsel for
the respondents, and the Commission having duly considered the
record, and being fully advised in the premises, makes this its
findings as to the facts and conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrara 1. Respondent Croxon, Inc., is a corporation organized
under the laws of the State of New York, in May, 1932, with its
principal office and place of business at 363 Seventh Avenue in the
City of New York, State of New York, where it has been engaged,
ever since its organization, in the business of manufacturing and
selling certain preparations designed for use in removing hair from
the human body.

Respondent A. W, Lublin is the president of respondent Croxon,.
Inc., owner of part of its capital stock, and one of its directors,
and has been actively engaged in the management, direction, and
operation of the business of said respondent. Said respondent has.
not been engaged as an individual in the manufacture and sale of
any of the preparations distributed by respondent Croxon, Inc.

Respondent Croxon, Inc., sells and distributes the products manu--
factured by it throughout the United States to wholesale and retail
dealers, and causes said products, when so sold, to be transported.
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from the City of New York, State of New York, through and into
the several States of the United States, and the District of Colum-
bia, to the purchasers thereof at their respective points of location.
In the course and conduct of its said business as aforesaid, re-
spondent has been and is now in active competition with various
other persons, partnerships, and corporations engaged in the manu-
facture and sale in interstate commerce among the several States of
the United States, and the District of Columbia, of preparations,
products, and appliances designed for the removal of hair from the
human body.

Pazr. 2. In the course and conduct of its aforesaid business re-
spondent Croxon, Inc., manufactures and sells a preparation in the
form of a cream, which it calls “ Croxon Cream ”; a wax prepara-
tion which it calls “ Croxon Plastik * and at the time the complaint
was issued, and for some time thereafter, a depilatory powder,
which it calls “ Croxon Depilatory Powder.” The last-named prod-
uct is not being advertised by respondent at the present time and,
while it is still sold on specific orders, no efforts are being made
to sell it.

The principal product manufactured and sold by respondent is
“Croxon Cream.” The principal ingredients in this preparation
are approximately 16.9 percent of sodium perborate, and 20.7 per-
cent of commercial zinc peroxide, incorporated in a petroleum base.
The cream originally was packed in 1-ounce and 8-ounce jars, which
sold at retail at $5 and $10 respectively; but later it was packed in
2-ounce and 6-ounce jars, which were sold at the same prices. The
delipatory powder is packed in 2-ounce glass jars and sold at retail
at $1 per jar. This powder contains strontium sulphide, and ac-
complishes its results by burning the hair off. The wax preparation
% Croxon Plastik ”, has been sold by respondent since August, 1933,
and is packed in 5-ounce packages at a retail price of $1. A sample
of this product is packed with each jar of Croxon Cream. It is
intended to be used as an accessory to Croxon Cream.

Par. 3. Respondent Croxon, Inc., obtained the formulae from
which Croxon Cream and Croxon Delipatory Powder are manufac-
tured in April, 1932, by purchase from the director of the depart-
ment of biochemistry of the New York Post Graduate Medical
School and Hospital, who is a chemist and not a doctor of medicine.
It was represented to respondent that the formulae had been devel-
.oped by one of the research workers connected with the hospital as
a result of a series of experiments on sections of skin from human
bodies, as well as on animals. It was further represented to re-
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spondent that a cream produced from one of the formulae would
contain no compounds that would be toxic; that it would remove
superfluous hair when applied as directed ; and that it would prevent
the regrowth of hair when applied as directed over a period of a
year. After purchasing the formulae respondent made application
for letters patent, and entered into a royalty agreement with the
research worker who developed the cream. The application for pat-
ent is still pending.

Relying on the statements made to it, and without further investi-
gation to determine whether such claims were correct, respondent
immediately began manufacturing the cream, prepared advertising
material, and sent out salesmen soliciting orders.

Par. 4. Beginning in June, 1932, respondent advertised its Croxon
Cream in magazines having a general circulation throughout the
United States, and in trade magazines having a circulation among
dealers in toilet articles. Respondent also prepared, and caused to
be distributed to the public, booklets and other forms of advertising
material making various representations and claims concerning the
efficacy of Croxon Cream in removing hair from the human body
and preventing its regrowth.

On August 20, 1932, an article appeared in the Journal of the
American Medical Association concerning Croxon Cream, in which
an analysis of the cream was given, and the statement was made
that it was worthless as a means of removing hair and preventing
its regrowth. Respondent immediately canceled all its advertising
contracts, but the advertisements appeared in certain of the maga-
zines until December. In August, 1933, respondent resumed adver-
tising, and at the time of the hearing in this case it was advertising-
its cream in one magazine and the rotogravure sections of certain
Sunday newspapers in a number of the largest cities in the United
States.

Par. 5. In the advertising caused by respondent to be inserted in
the magazines as aforesaid, and in the booklets and other forms
of advertising material distributed to the public by it, respondent
made numerous claims and representations concerning the said
Croxon Cream and Croxon Depilatory Powder. Among such claims.
and representations in said magazines were the following:

A revolutionary product Croxon—the remarkable new cream that actually
destroys superfluous hair permanently,

Professional ethics forbid the publishing of the names of the doctors and

sclentists who made Croxon possible. Complete records of their entire research
work, proving every claim, are in our files.
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Forever free from ugly halrs on face, neck, limbs, and underarm. Croxon
Cream definitely prevents the regrowth of superfluous hair,

Absolutely guaranteed. Now at last the natural beauty of your face, arms,
and legs need no longer be blemished by ugly, superfluous hair. For scientists
have flnally triumphed over this age-old problem and have perfected a remark-
-able cream that destroys both hair and root—positively, harmlessly, and en-
tirely without pain, hair-pulling, irritation, or unppleasant odor. * * ¢
Croxon Cream destroys the halr faster than it can grow in again and, after
a number of applicationy, the halr root, itself, 1s actually desrtoyed and can
therefore never grow bair again,

Ugly halrs on face, neck or limbs can grow no more! Absolutely guar-
-anteed.

Why not end, once and for all, the ugly, disfiguring superfluous hair * * *
sclence has at last completely solved the problem of preventing the regrowth
.of superfluous hair * * * and finally its regrowth is completely checked—
80 that it will never grow again.

In the booklets prepared and distributed by respondent appear the
following statements and representations:

Absolutely guaranteed to harmlessly and permanently destroy wherever
-applied, both hair and hair root so that hair will never grow there again.

Completely destroys both halr and hair root—Painlessly—Harmlessly—
Permanently.

In the research, incident to the development of Croxon, a study was made
-of all avallable data together with an examination of the various preparations
-on the market for the relief of this trouble,

» » * L * ® L ]

It is unnecessary to go into detail about the thousands of experiments that
were made—the many promising avenues that later turned out to be merely
‘blind alleys and the final sacrifice of sectlons of human skin from living bodles
-8o that the microscope might tell the investigators exactly what was happening
to the halr root, because nothing less than an absolute cure would satlsfy them.

® » L ] » L » [ ]

Croxon is the result of these studies.

The principle underlying the Croxon treatment is entirely new. A combina-
-tion of gentle chemical reactions dissolves both hair and Its roots without in-
jury to the health and vitality of the skin, for they are similar to the reaction
-constantly taking place in all Uving cells,

» L] ] * L L *

Croxon is the perfect solution to the problem of superfluous hair. It provides
.a simple, positive and permanent method, guaranteed to harmlessly destroy,
wherever used, both hair and hair root, se that no unwanted hair can ever
-grow there again,

. * - L] * * *

Use the cream steadily for three months and then stop. If any halr grows
back again, continue immedlately with the Croxon Treatment for an addi-
-tlonal three months, In every normal case, that will finish the growth and
‘no hair will ever grow again where you have applied Croxon.

Abnormally strong growths * * * may require still an additional six
.months treatment before these strong halr roots are completely destroyed.
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With reference to Croxon Depilatory Powder appears the
following :

This i1s a dainty, harmless, pleasant and nonirritating product which quickly
and easily removes all objectionable surface hair,

Par. 6. The claims and representations made by respondent con-
cerning Croxon Cream and Croxon Depilatory Powder, set forth
in paragraph 5 herein, are false, deceptive, and misleading, because
there is no chemical or combination of chemicals which, when ap-
plied to the skin of the human body, will permanently remove
hair and prevent its regrowth without causing injury to the skin.
Four physicians who are specializing in the practice of dermatol-
-ogy testified as witnesses for the Commission. Two of them had
been employed by respondent to do research work on patients with
Croxon Cream. They conducted a series of tests on women who
had superfluous hair on their faces, arms and legs, over a period
of months. During the duration of the tests the patients were
under observation of the dermatologists, who made examinations
of the progress of the treatments at frequent intervals. The cream
was applied to the parts of the skin from which it was desired to
remove the growths of hair by the physicians and by the patients
themselves. Instructions for use of the cream as set forth by re-
spondent were followed. At the end of the period during which
the tests were made, covering three to five months with one physi-
cian, and eight months with the other, they prepared and gave to
respondent written reports containing their conclusions. They
found that Croxon Cream would not permanently remove hair from
the human body, and would not prevent its regrowth.

Two other physicians of many years experience in the practice
of dermatology testified that a cream composed of the ingredients
contained in Croxon Cream would not permanently remove hair and
would not prevent its regrowth. The physicians called as witnesses
by the Commission testified that there were only three methods to
permanently remove hair from the human body, which were elec-
trolysis, X-ray and radium, and the latter two methods were
dangerous to use.

The Croxon Depilatory Powder manufactured and sold by re-
spondent contains strontium sulphide, which chemical is an irritant
to the skin. A preparation containing this chemical, if left on the
skin for too long a time will cause inflammation. One physician
testified that no preparation containing strontium sulphide can be
safely compounded, or directions given, which would avoid the
possibilities of burning the skin. All the physicians agreed that
such a preparation would cause irritation,
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Par. 7. At the time respondent purchased the formula for Croxon
Cream no experiments had been conducted with sections of human
skin from living bodies, and no doctors of medicine had made any
research in developing the cream, The originator of the prepara-
tion was a chemist. Respondent did not have on file records prov-
ing the truth of the claims and representations it made as to the
efficacy of Croxon Cream, and no records were in existence which
proved that the cream would permanently remove hair and prevent
its regrowth.

Respondent claims that its Croxon Cream employs an oxidizing
agent in accomplishing the removal and prevention of regrowth
of hair, and that its results are obtained by oxidation. It introduced
testimony to the effect that years ago a woman doctor eonnected
with the University of Bern had used pumice stone and an oxidiz-
ing agent and had accomplished a permanent removal of hair
growths in many cases. The article in question describes the abra-
sion of the skin surface with pumice stone as being the principal
corrective. The physicians who testified in this proceeding stated
the results set forth in the article were incorrect because neither
pumice stone by itself, or in combination with an oxidizing agent
will permanently remove hair or prevent its regrowth. An oxidiz-
ing agent which will destroy hair will also destroy the skin tissues
if it penetrates to the hair follicle.

Par. 8. There are a number of preparations manufactured and
sold for the removal of hair from the human body by competitors
of respondent. Some of them are in the form of powders and
some in the form of wax. Witnesses from two of such competitors.
testified in this proceeding to the effect that no claims or repre-
sentations are made in the advertising of their companies that
preparations manufactured and sold by them will permanently re-
move hair and prevent its regrowth. Said companies do represent
that the use of their products will retard the regrowth of hair
and weaken the hair roots.

Par. 9. The Commission finds that Croxon Cream will not per-
manently remove hair from the human body, and will not prevent
its regrowth, and that the claims and representations contained in
the advert1s1ng material inserted in ‘magazines by respondent, and
distributed to the public in the form of booklets and other material
to the effect that said Croxon Cream will and does permanently
remove hair from the human body and prevent its regrowth, and
kills the hair root, are false, deceptive and misleading; that Croxon
Depilatory Powder is not harmless and nonirritating, but is in fact
harmful to use; that Croxon Cream is not based on a new principle;
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that respondent did not have complete research records proving the
truth of all its claims, because no such records exist; and that no
extensive research involving the use of skin sections from human
bodies was conducted in the development of Croxon Cream.

The use of the aforesaid false, deceptive, and misleading claims
and representations by respondent in its advertising literature con-
cerning Croxon Cream and Croxon Depilatory Powder is prejudi-
cial and injurious to the public and respondent’s competitors, causes
members of the public to purchase said products in the belief that
such claims and representations are true, and results in a diversion
of trade to respondent from its said competitors.

Par. 10. Respondent called as witnesses six women who had used
its preparation Croxon Cream, and these witnesses testified that said
cream had benefited them by the removal of superfluous hair.  Three
of these women were under observation by the physicians who were
conducting research with the cream by direction of respondent. The
other three were not under observation of any physician. Two of
said witnesses were employees of respondent, and another one was
supplied with the cream free of charge by respondent in exchange
for allowing herself to be used for experimental purposes. Four of
these women testified that the hair became lighter in color, finer in
texture, and was pulled out easier by the use of tweezers. Three of
them stated that the hair regrew on the surfaces treated. Two
women testified that they had used the cream and that the hair dis-
appeared entirely and had not grown back. Neither of these wit-
nesses had been under the care and observation of a physician, and
in each case the growth of hair to which the cream had been applied
was blond in color and of a very light growth.

CONCLUSION

The aforesaid acts and practices of respondent, Croxon, Inc.,
under the conditions and circumstances set forth in the foregoing
findings of fact, are all to the prejudice of the public and respond-
ent’s competitors, and constitute unfair methods of competition in
commerce, and constitute a violation of Section 5 of an Act of Con-
gress approved September 26, 1914, entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.” .

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, and the testimony taken and briefs filed herein, and the
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Commission having made its findings as to the facts and conclusion
that the respondent has violated the provisions of an Act of Con-
gress approved September 26, 1914, entitled “An Act to Create a
Federal Trade Commission, to define its powers and duties, and for
other purposes”,

1t is now ordered, That the respondent, Croxon, Inc.,, its officers,
agents, representatives, and employees, in the manufacture, sale, and
distribution in interstate commerce and in the District of Columbia,
of depilatory preparations and other products designed and intended
to remove hair from the human body, do cease and desist from:

(1) Advertising or representing in any manner that Crozon
Cream, or any cream or other preparation containing as its princi-
pal ingredients sodium perborate and commercial zine peroxide:

(2) Will permanently remove hair from the human body when
used over any period of time;

(b) will prevent the regrowth of hair;

(¢) will permanently destroy the hair and hair root;

(d) is the result of extended research by doctors, during which
sections of skin were taken from human bodies, when such is not
the fact;

(e) is a treatment based on an entirely new principle.

(2) Advertising or representing in any manner that it has on
file complete research records proving the truth of every claim made
for Croxon Cream.

(8) Advertising or representing in any manner that Croxon De-
pilatory Powder, or any powder or preparation containing stron-
tium sulphide, is harmless and nonirritating to the skin when used
for the removal of hair. .

It is further ordered, That the respondent above named, within
60 days after the service upon it of this order, shall file with the
Commission a report in writing setting forth in detail the manner
in which this order has been complied with and conformed to.

ORDER OF DISMISSAL

This proceeding coming on to be heard by the Commission on the
complaint of the Commission, the answer of the respondent, the
testimony and briefs of counsel for both sides; and the Commission
being fully advised in the premises:

It is now ordered, That the complaint as to respondent A. W.
Lublin be, and the same is hereby, dismissed.
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Complaint

IN THE MATTER OF

HENRY B. TONNIES, DOING BUSINESS UNDER THE
NAME AND STYLE OF LANDIS MEDICINE COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2162. COomplaint, Feb. 8, 1934—Order, June 4, 193}

Consent order requiring respondent individual, his agents, etc., in connection
with the sale, offer for sale, or distribution in interstate commerce and the
District of Columbia, of the medicinal preparation known and designated
as * Special Prescription Tablets” and also described as * Special Pre-
scription” and “Landls’ Special Prescription”, or of a medicine of the
same or essentially the same composition under any other name or names,
to cease and desist from representing or implying that said preparation is a
cure, remedy, or competent and adequate treatment for high blood pressure
or that it is a cure, remedy or treatment for the various bodily ailments
and conditions that cause high blood pressure,

Mr. Harry D. Michael for the Commission.

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes ”, the
Federal Trade Commission, having reason to believe that Henry B.
Tonnies, doing business under the name and style of Landis Medicine
Co., has been or is using unfair methods of competition in commerce,
as “ commerce ” is defined in said act, and it appearing to said Com-
mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:

Paracrapr 1. That said respondent, Henry B. Tonnies, is the sole
owner and manager of the business conducted by him under the name
and style of Landis Medicine Co. That respondent has owned and
conducted said business since July 1, 1931, and has his office and place
of business in the city of Cincinnati, in the State of Ohio.

Par. 2. That said business so owned and conducted by respondent
consists in the sale and distribution in interstate commerce of various
medicinal preparations among which is one known and designated
as “ Special Prescription Tablets ”, and also variously described as
“ Special Prescription ” and “Landis’ Special Prescription.” That
respondent in the course and conduct of his said business causes his
said products, including said “ Special Prescription Tablets®, to be
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transported in interstate commerce from his said place of business in
Ohio to, into, and through States of the United States other than
Ohio to various members of the consuming public to whom they are
or have been sold. That respondent usually sells his said products
directly to the purchasing public by mail.

Pag. 8. That during the time above mentioned other individuals,
firms, and corporations in various States of the United States are
and have been engaged in the sale and distribution in interstate com-
merce of preparations designed, intended, and used for the same
general purpose as respondent’s said “ Special Prescription Tablets ”,
and also other preparations designed, intended, and used for the
treatment of the various bodily ailments that produce the condition
for which respondent’s said medicine is advertised as a remedy as
Lereinafter shown, and such other individuals, firms, and corpora-
tions have caused and do now cause their said preparations, when
«old by them, to be transported from various States of the United
States to, into, and through States other than the State of the origin
of the shipment thereof. Said respondent has been, during the
aforesaid time in competition in interstate commerce in the sale of
its said preparation with such other individuals, firms and corpora-
tions. Said competing products are sold in some instances direct to
the consumer and in other instances to wholesale and retail duggists
for ultimate resale to members of the public.

Par. 4. Respondent, in advertising his said “ Special Prescription
Tablets ?, causes advertisements to be inserted in magazines and
other publications circulated to the purchasing public in the various
States of the United States and also distributes form letters, adver-
tising circulars, and folders by mail to prospective customers in
various States of the United States, which said advertisements, form
letters, advertising circulars, and folders represent or imply that said
“Special Prescription Tablets ” constitute a cure or remedy for high
blood pressure or that it will relieve such condition regardless of the
cause. Respondent, in advertising his said preparation as aforesaid,
causes advertisements to be inserted in magazines or other publica-
tions, an example of which is as follows:

Blood Pressure i3 often the cause of head pains, heart palpitation, hot
flashes, numbness, hard breathing, dizziness, sleeplessness, nervousness. Send
for Free Booklet explaining causes, symptoms, and treatment simply and inex-
peusively; also testimonials. Write today to J. R. Landis, 134 Mary Lane,
Cincinnati, Ohio.

To those who answer such advertisements as the above, respondent
sends by mail various form letters, advertising circulars and folders
containing many statements and representations as aforesaid in re-
gard to such preparation, among which are the following:
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. . . Our Special Prescription for the relief of High Blood Pressure . . .

... We have come to the conclusion that our prescription discovery will
help in over 95 out of every 100 cases . .

. . . Landis’ Special Prescription is just what the name implies, a Specific
Formula for the Relief of High Blood Pressure. In preparing this medicine
only one thought was kept in mind; to produce the best combination possible
for the complaint . . .

Special prescription for high blood pressure. Will help to relieve the pains
and discomfort, reduce the pressure, and assist in restoring a normal conditlon.
As high blood pressure often leads to apoplexy, paralytlc stroke, and other
¢angerous complications, action should not be delayed. ’

... The fact that the remedy is selling in increasing volume year after
year leads us to believe that it has outstanding merit, and is worthy of your
full consideration .

. . . If you are sick and ailing we know that this good doctor’s prescription
will help you, just as it has relieved hundreds of others ., .

Special Prescription Tablets—This special prescription for the relief of the
discomforts of High Blood Pressure.is successfully used in the reduction of
high arterial tension. . ..

. .. Dizzy spells, hot flashes, headache, nervousness, and shortness of
breath, are the result of the overworked heart. The Special Prescription
Tablets are a very effective medicine for this serious ailment, and this medicine
may be depended upon to give excellent results,

Treatment—The first thing to do is to reduce the pressure on account of
the danger involved. OQur Special Prescription is designed to do this. Not so
many years ago very little was known about treating High Blood Pres-
sure . .. Our remedy (the prescription of a physician) comprises a combi-
nation of therapeutic agents carefully selected for their usefulness in bringing
about relieved and improved conditions in cases of hypertension of the
arteries, commonly called High Blood Pressure . ..

and others of like import, some of which are contained in testi-
monials reproduced by respondent in its said advertising literature.

Par. 5. That, in truth and in fact, respondent’s said medicine is
not a competent and adequate cure, remedy or treatment for high
blood pressure and is not a cure, remedy or treatment for high blood
.pressure regardless of the cause thereof or for the various bodily
ailments and conditions that cause the same, but is adapted only
for use in cases brought on by temporary causes where temporary
relief is desired by lowering blood pressure temporarily, That all
of said statements, representations and implications are either
wholly beyond the therapeutic effects of said medicine or are greatly
exaggerated or wholly inaccurate.

Par. 6. That the representations of respondent, as aforesaid, have
had and do have the tendency and capacity to confuse, mislead and
deceive members of the public into the belief that respondent’s said
medicine is a cure, remedy or competent and adequate treatment for
high blood pressure; that it is a cure, remedy, or treatment for high

4772°—36—voL 19——b
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blood pressure regardless of the cause thereof and for the various
bodily ailments and conditions that cause the same; when in truth
and in fact such are not the facts or only to a limited extent. That
said representations of respondent have had and do have the tend-
ency and capacity to induce members of the public to buy and
use said medicine because of the erroneous beliefs engendered as
above set forth, and to divert trade to respondent from competitors
engaged in the sale in interstate commerce of medicines of the same
or similar kind and of those adapted and used for the treatment of
the various ailments and conditions that produce high blood pres-
sure.

Par. 7. The above acts and things done by respondent are all to
the injury and prejudice of the public and the competitors of re-
spondent in interstate commerce within the intent and meaning of
Section 5 of an Act of Congress entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ”, approved September 26, 1914.

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission on the 8th day of February, 1934, issued
its complaint against Henry B. Tonnies, doing business under the
name and style of Landis Medicine Co., respondent herein, and
caused the same to be served upon him as required by law, in which
complaint it is charged that respondent has been and is using unfair
methods of competition in interstate commerce in violation of the
provisions of Section 5 of said Act.

On February 23, 1934, said respondent filed herein an answer in
writing to said complaint. Subsequently, said respondent filed herein
a petition to withdraw its said answer and asking that a new answer
therewith submitted be filed in lieu thereof, which said petition was
granted by the Commission and said new answer was accordingly
filed. By said new answer respondent elected to refrain from con-
testing this proceeding and consented to the issuance of an order
to cease and desist from the practices set forth in the complaint
herein. '

Thereafter, this proceeding came on regularly for disposition and
decision by the Commission under subdivision (2) of Rule IIT of
the Rules of Practice and Procedure adopted by the Commission, and
the Commission being fully advised in the premises:
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1t is ordered, That respondent, his agents, employees, or successors,
in connection with the sale, offering for sale, or distribution in inter-
state commerce and the District of Columbia of the medicinal prepa-
ration known and designated as “ Special Prescription Tablets ” and
also described as “ Special Prescription ” and “ Landis’ Special Pre-
scription ”, or of a medicine of the same or essentially the same com-
position under any other name or names, cease and desist from repre-
senting by statements which represent or imply that said preparation
is a cure, remedy or competent and adequate treatment for high
blood pressure or that it is a cure, remedy or treatment for the vari-
ous bodily ailments and conditions that cause high blood pressure.

It is further ordered, That respondent, within 60 days from and
after the date of the service upon him of this order, shall file with
the Commission a report in writing, setting forth in detail the
manner and form in which he is complying with the order to cease
and desist hereinabove set forth.
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Ix taE MATIER OF

DREW CORPORATION

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. &
OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2180. Complaint, May 10, 1934—Order, June 5, 1934

Consent order requiring respondent corporation, its officers, ete., in connection
with the sale, offer for sale, or distribution in interstate commerce and
the District of Columbia of flavoring extracts or other products, to cease
and desist from the use of any word or words, statement, picture, or other
means of representation, which represents or implies that such flavoring
extracts or other products are imported or are prepared, compounded, and
packaged abroad and imported into this country when such are not the
facts.

Mr. Harry D. Mickael for the Commission.
Mr. Joseph W. Landes, of New York City, for respondent.

CoMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, having reason to believe that Drew
Corporation has been and is using unfair methods of competition in
commerce, as “ commerce ” is defined in said act, and it appearing to
said Commission that a proceeding by it in respect thereof, would be
to the public interest, hereby issues its complaint, stating its charges
in that respect as follows:

Paracrari 1. That said respondent, Drew Corporation, is a corpo-
ration organized, existing, and doing business under and by virtue
of the laws of the State of New York and has its office and principal
place of business in the City of New York in said State.

Par. 2. That said respondent, Drew Corporation, is now and has
been engaged for more than five years last past in the business of
compounding flavoring extracts and other products, and in the sale
thereof to retail dealers located in various States of the United States
other than New York for ultimate resale to members of the purchas-
ing public. That said respondent, in the course and conduct of its
said business, causes its said products to be transported in interstate
commerce from its said place of business in New York to, into, and
through States of the United States other than New York, to the
buyers thereof to whom or to which they are, or have been sold.

Par. 3. That during the time above mentioned, other individuals,
firms, and corporations in various States of the United States are,
and have been engaged in the manufacture, sale, and distribution in
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interstate commerce of flavoring extracts of the same general kind as
those compounded and sold by respondent as aforesaid, and such
other individuals, firms, and corporations have caused and do now
cause their said products, when sold by them, to be transported
from various States of the United States to, into and through States
other than the State of origin of the shipment thereof. Said re-
spondent has been, during the aforesaid time, in competition in inter-
state commerce in the sale of its said flavoring extracts with such
other individuals, firms, and corporations.

Par. 4. That respondent furnishes counter display cartons to pur-
chasers of its said flavoring extracts for use in displaying the same
to the purchasing public. That upon said display cartons the follow-
ing expression appears in large and conspicuous lettering:

Imported Flavors

That upon the bottles in which said extracts are displayed and sold,
respondent causes labels to be affixed upon which is the following
wording :
Imported for
Drew Corporation
546 Pearl Street New York

That said bottles further bear labels upon which is imprinted a re-
production of what appears to be a coat of arms with the following
wording thereunder:

Milano Exporto Chemico
That all of said representations indicate and imply to members of
the public that said extracts are prepared, compounded, and pack-
aged abroad and imported into this country,

Par. 5. That in truth and in fact, said products are not imported
and are not prepared, compounded, and packaged abroad, but are
prepared, compounded, and packaged by respondent in this country
at its place of business in New York. That said representations and
implications are untrue and are not founded on the true facts.

Par. 6. That the representations of respondent, as aforesaid, have
the tendency and capacity to confuse, mislead, and deceive members
of the public into the belief that respondent’s said preparations are
imported and are prepared, compounded, and packaged abroad when
in truth and in fact such is not the case. That many members of
the purchasing public prefer to buy imported merchandise and labor
under the belief that goods produced abroad are superior to those
produced in this country, said belief prevailing especially in regard
to extracts and the like. That said representations of respondent
‘have the tendency and capacity to induce members of the public to
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buy and use its said products because of the erroneous belief en-
gendered as above set forth, und to divert crade to respondent from
competitors engaged in the sale in interstate commerce of flavoring
extracts of the same general kind and of those intended and used
for the same purposes as those of respondent.

Par. 7. The above acts and things done by respondent are all
to the injury and prejudice of the public and the competitors of re-
spondent in interstate commerce within the intent and meaning of
Section 5 of an Act of Congress entitled “An Act to create a Fed-
eral Trade Commission, to define its powers and duties, and for other
purposes ", approved September 26, 1914,

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other pur-
poses ”, the Federal Trade Commission, on the tenth day of May,
1934, issued its complaint against Drew Corporation, respondent
herein, and caused the same to be served upon respondent as re-
quired by law, in which complaint it is charged that respondent has
been and is using unfair methods of competition in interstate com-
merce in violation of the provisions of Section 5 of said Act.

On May 22, 1934, said respondent filed herein an answer in writ-
ing to said complaint, electing to refrain from contesting this
proceeding and consenting to the issuance of an order to cease and
desist from the practices set forth in the complaint herein.

Thereafter this proceeding came on regularly for disposition and
decision by the Commission under subdivision (2) of Rule III of
the Rules of Practice and Procedure adopted by the Commission,
and the Commission being fully advised in the premises:

It is ordercd, That respondent, Drew Corporation, its officers,
directors, agents, representatives, servants, and employees in con-
nection with the sale, offering for sale, or distribution in interstate
commerce and the District of Columbia of flavoring extracts or
other products, cease and desist from the use of any word or words,
statement, picture, or other means of representation, which repre-
sents or implies that such flavoring extracts or other products are
imported or are prepared, compounded, and packaged abroad and
imported into this country when such are not the facts.

It is further ordered, That respondent, within 60 days from and
after the date of the service upon it of this order, shall file with
the Commission a report in writing, setting forth in detail the
manner and form in which it is complying with the order to cease
and desist hereinabove set forth.
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Complaint

IN TuE MATTER OF

CALIFORNIA ALFALFA PRODUCTS COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2067. Complaint, Oct. 15, 1932—Order, June 12, 1934

Congsent order requiring respondent corporation, its agents, etc., in connec-
tion with the advertising, offering for sale and sale, in interstate com-
merce, or in the District of Columbia, of Alvita A. M, Tablets, Alvita
Tablets, Alvita Tea, and Alvita Extract, to cease and desist from repre-
senting in any manrper, including by or through the use of testimonials
or endorsements, that Alvita A. M. Tablets, Alvita Tablets, Alvita Tea,
and Alvita Extract, used separately or collectively—

{a) Ilave therapeutic value or effect in the treatment of disease, sickness or
ailments of the human body; or that

(b) The use of said products is approved by leading or other physicians or
health authorities, will assure pep, vim, vigor, or vitality, will neutralize
or eliminate excess acid from the system, will produce milk or act as a
general tonic in maternity cases, will purify the blood, build tissue, neu-
tralize acids and ferments, will clear muddy complexions, banish erup-
tions or act as a general or other tonic, will rejuvenate the system, or
restore a rundown condition, or aid digestion, or assist any organ of the
human body to function properly.

Mr. E. J. Hornibrook and Mr. Everett I'. Haycraft for the Com-

mission,
COMPLAINT

Acting in the public interest, pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to create
2 Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
California Alfalfa Products Co., a corporation, hereinafter referred
to as respondent, has been and is now using unfair methods of
competition in interstate commerce in violation of the provisions of
Section 5 of said Act, and states its charges in that respect as
follows:

Paracraru 1. The respondent, California Alfalfa Products Co.,
is a corporation organized and existing under and by virtue of the
laws of the State of California with its principal place of business
in the city of Pasadena in said State. It is engaged in the manufac-
ture and sale of food products under the trade name of “Alvita ”,
in which products alfalfa is the principal ingredient. These prod-
ucts are called by respondent Alvita A. M. Tablets, Alvita Tablets,
Alvita Tea, and Alvita Extract. These products are sold in the
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different States of the United States to health food stores, which
stores in turn sell them to the consuming public. 'When orders for
such products are received by respondent such orders are filled by
packing said products in the city of Pasadena, State of California,
and shipping the same to the said health food stores into and
through States other than the State of California to the respective
places of business of said health food stores. It is the claim of re-
spondent that these products have healthful and therapeutic value
and effect.

Par, 2. In the course and conduct of said business, respondent
is in competition with individuals, copartnerships, and corpora-
tions likewise engaged in the transportation and sale between and
among various States of the United States of foods, drugs, prepa-
rations, and mechanical devices, used for the same purposes as
respondent’s said products.

Par. 8. In aid of the sale of said products respondent supplies said
health food stores, for distribution among their said customers,
cartons, folders, booklets, pamphlets, testimonials, and other printed
material, in which the purported virtues of said products are set
forth. Said cartons, folders, booklets, pamphlets, testimonials, and
other printed matter are distributed among the said customers and
prospective customers of said health food stores. Said cartons,
folders, booklets, pamphlets, testimonials, and other printed matter
contain the following, among other, false and misleading statements
and representations:

(1) The use of these said products is approved by leading physicians and
Health Food authorities;

(2) These said products, when used as directed, have therapeutic value and

effect in the treatment of many diseases and ailments of the human body;

(8) The use of Alvita products will assure the user thereof of pep, vim,
vigor, and vitality;

(4) Alvita Tea is a proven remedy which assists in neutralizing and elimi.
nating the excess acid from your system;

(5) An eminent dietician has proven that Alvita Tea is practically infallible
as a milk producer and general tonic in maternity cases;

(6) Vitamin I obtained from alfalfa i3 successful in diabetes;

(7) Alvita Tea being especlally heavy in potassium, iron, sodium, and
magnesium. This makes it a great blood purifier, tissue builder, and neu-
tralizer of acids and ferments;

(8) It is especially beneficial to those suffering from acidosis, irritating
urine, bladder and prostate gland trouble;

(9) For clearing muddy complexions, banishing unsightly eruptions, and
acting as a general tonie, it is unsurpassed;

(10) Alvita tablets are a treatment for rejuvenating your whole system if
you are In a run-down condition caused from kidney or bladder trouble, in-
ability of the stomach to assimilate food * * * or loss of weight;
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(11) Alvita products help nature to cure disailments in her own way, by
providing the essential minerals for the building of new tissue;

(12) Alvita products supply the minerals in a vegetable and easily digested
form;

(13) The mineral and vitamin contents of Alvita products are recognized by
physiclans, dieticians, and other eminent health authorities;

(14) Thousands tell of bladder weakness, lack of pep and general run-down
condition yielding quickly to Alvita Tea and Alvita tablets;

(15) It (Alvita Tea) aids digestion, eliminates the wastes, beautifies the
complexion, and assists all the organs of the body to function properly.

(16) Arrangements of statements purporting to have been made by doctors
of medicine, chemists, and the laity, in such manner and in such juxta-posi-
tion as to appear to be the endorsements of respondent’s said products, when
in fact they are not.

Par. 4. The aforesaid use by respondent of the statements and
representations described in the preceding paragraphs hereof, has
and has had the tendency and capacity to deceive the purchasing
public into the belief that such statements and representations are
true and to induce purchasers to buy said products in such belief,
and to unfairly divert trade from said competitors to the respondent
and otherwise injure them.

Par. 5. The above alleged acts and practices are each and all
to the prejudice of the public and of respondent’s said competitors,
and constitute unfair methods of competition in interstate com-
merce within the intent and meaning of Section 5 of an Act of
Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties and
for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the amended answer
of the respondent in which it withdrew its answer herein filed on
November 16, 1932, and substituted therefor an amended answer
waiving all further proceeding and pursuant to paragraph 2 of
Rule IIT of the Commission’s Rules of Practice having consented
that the Federal Trade Commission may make, enter, and serve
upon respondent an order to cease and desist from the method or
methods of competition in said complaint alleged :

It is now ordered, That the respondent, California Alfalfa Prod-
ucts Co., a corporation, its agents, employees, and representatives, in
connection with the advertising, offering for sale, and sale, in inter-
state commerce, or in the District of Columbia, of Alvita A, M. Tab-
lets, Alvita Tablets, Alvita Tea, and Alvita Extract, cease and de-
sist from representing in any manner, including by or through the
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use of testimonials or endorsements, that Alvita A, M. Tablets, Al-
vita Tablets, Alvita Tea, and Alvita Extract, used separately or
collectively—

(2) Have therapeutic value or effect in the treatment of disease,
sickness or ailments of the human body;

(0) Or that the use of said products is approved by leading or
other physicians or health authorities and will assure pep, vim, vigor
or vitality, will neutralize or eliminate excess acid from the system,
will produce milk or act as a general tonic in maternity cases, will
purify the blood, build tissue, neutralize acids and ferments, will
clear muddy complexions, banish eruptions or act as a general or
other tonic, will rejuvenate the system, or restore a rundown condi-
tion, or aid digestion, or assist any organ of the human body to
function properly.

It is further ordered, That respondent file with the Commission
within 60 days from and after the date of service on it of this order
a report in writing setting forth in detail the manner and form in
which it is complying and has complied with the provisions of the
order.
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Syllabus

In toE MATTER OF

WARD J. MILLER, TRADING AS AMBER-ITA

COMPLAINT, FINDINGS AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2103. Complaint, May }, 1933—Decision, June 12, 1934

Where an individual engaged {n the manufacture of a medicine for the cure
and treatment of diabetes, and in the sale thereof through druggists, and
direct to the consumer, whom he (1) contacted through advertisements in
newspapers and periodicals of general circulation, (2) dealt with on the
basis of inadequate anad inconclusive requests and questions, without requir-
ing blood sugar tests, and (3) supplied with suggestions for treatment and
diet which were (@) ineffective and potentially detrimental and dangerous,
and (b) made no provision for any variation in the dosage prescribed on
the bottle (the sole directions thereon contained, or therewith provided,
when sold through druggists), or {¢) for medical attention or supervi-
sion, or (d) administrations, as required, of insulin, which the scieutific
world and medical profession had theretofore found and recognized as the
niost potent and effective agency and treatment for reducing the sugar
content of the blood, and through which, as needed, and /or systematic and
frequent examination of the patient and regulation of his diet and mode of
life, it had therctofore succeeded in controlling said incurable, insidious,
dangerous and wide spread disease, and assuring the person afllicted a life
of normal activity and duration—

Represented in said newspaper and periodical advertising and through other
printed matter and testimonials, that its said medicine constituted an
efficacious, complete and proper remedy for said disease, through such state-
ments as “A new preparation that a great many people claim has brought
them wonderful results”, * Many people who have taken it tell us that the
symptoms of the disease disappear, that they are feeling fine, and are cat-
ing nourishing food * * * food which diabetics have not been able to
eat”, ete, “I1 give Amber-Ita full credit for bringing back my health”,
“1 continued to take Amber-Ita until I had taken eight bottles, at which
time I was feeling entirely normal and was eating a normal diet. * * =*
none of symptoms of diabetes have reappeared ”, “After taking a total of
eight bottles I feel perfectly normal, I have gained several pounds in
weight and do all my own housework ”, “All symptoms of the disease have
left me and I feel normal”, ete.,, and included and set forth a report of
certain purported tests allegedly made on four diabetics, together with the
statement, “ The official report of the biologists should be very convincing
to you, much time and money have been spent in gathering this material
80 you may see for yourself what Amber-Ita is capable of doing™;

The facts being that members of the laity were incapable of understanding said
tests, which were unscientific, unreliable, and misleading, and did not show
or tend to show that medicine in question was a cure or proper treatment
for diabetes, said medicine did not reduce the sugar content of the blood,
or effect sugar metabolism, and did not and could not by reason of the
ingredients therein contained constitute an adequate remedy or treatment
or tonic for diabetics, and had no therapeutic value of any kind in the
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treatment thereof, and testimonials in guestion were without probative
value, in that givers thereof supplemented their use of the medicine in
question with diet or insulin, or both, and presence of the disease was not
shown as an established fact;

With the result of endangering the lives and harming the health of diabetics
taking said preparation, e:ther with or without the suggested diet, and
postponing the beginning of proper and adequate treatment for the con-
trol of the disease, and with tendency and capacity to mislead and deceive
purchasers and prospective purchasers of said medicine Into the belief
that the statements and representations in question were true, and prepara-
tion constituted a safe, efficacious and proper treatment for cure of dia-
betes, and to induce their purchase thereof in such belief, and divert trade
from competitors:

Ilcid, That such practices, under the circumstances set forth, were to the preju-
dice of the public and competitors, and constituted unfair methods of
competition.

Mr. E. J. Hornibrook for the Commission.
Jackson, Fitzgerald & Dalm, of Kalamazoo, Mich., and Holt &

Winn, of Washington, D. C., for respondent.

CoMPLAINT

Acting in the public interest, pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes ”, the Federal Trade Commission charges that Ward
J. Miller, trading as Amber-Ita hereinafter referred to as respondent,
has been and is now using unfair methods of competition in inter-
state commerce in violation of the provisions of Section 5 of said
Act and states its charges in that respect as follows: :

Paragrape 1. The respondent, Ward J. Miller, is an individual
trading as Amber-Ita, with his principal place of business at 815
North Rose Street, Kalamazoo, Mich. He is now and for several
years last past has been engaged at said Xalamazoo in the manu-
facture and sale of a drug or medicine which he designates as Amber-
Tta. This drug or medicine is sold by respondent as a cure and
treatment for the disease known as diabetes. It is sold by respond-
ent in the several States of the United States and when orders are
received therefor such orders are filled by respondent packing the
same in the said city of Kalamazoo and shipping the same from said
city to purchasers thereof, many of whom reside in States other than
the said State of Michigan.

Par. 2. In the course and conduct of said business respondent is
in competition with individuals, copartnerships, and corporations
likewise engaged, in the transportation and sale between and among
various States of the United States of medicines, drugs, and treat-
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ments sold and used for the same purposes as is respondent’s said
Amber-Ita.

Pasr. 8. In the aid of the sale of the said Amber-Ita respondent
advertises in newspapers and magazines of general circulation
throughout the United States and in circulars, booklets, letters, and
other printed matter sent to its customers and prospective customers
through the United States mails and in and through such media
makes the following, among other false and misleading statements
and representations, as to the merits of said Amber-Ita:

(a) That it will cure and is proper treatment for diabetes.

(6) Sets forth purported testimonials in which it is claimed that
the writers thereof have been cured or relieved in cases of diabetes
by the use of Amber-Ita.

Par. 4. The statements and representations set forth in the preced-
ing paragraph are false and misleading in that () Amber-Ita will
not cure or aid in the cure of diabetes and is not proper treatment
for diabetes; (b) the writers of said testimonials have not been cured
or benefited by the use of Amber-Ita in cases of diabetes.

Par. 5. The aforesaid use by respondent of the statements and
representations described in paragraph 3 hereof has and has had the
tendency and capacity to deceive the purchasing public into the
belief that such statements and representations are true and to induce
purchasers to buy said Amber-Ita and use the same in such belief and
to prevent such purchasers from procuring proper treatment for
diabetes and to unfairly divert trade from said competitors to the
said respondent and to otherwise injure them.

Par. 6. The above acts and practices are each and all of them to
the prejudice of the public and to respondents’ said competitors and
constitute unfair methods of competition in interstate commerce,
within the intent and meaning of Section 5 of an Act of Congress
approved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

Rerort, FiNpiNcs As To THE Facrs, aNp Orper

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to Create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes ”,
the Federal Trade Commissior, on the 4th day of May, A. D. 1933,
issued against and thereafter served its complaint upon the respond-
ent, Ward J. Miller, trading as Amber-Ita, charging him with the
use of unfair methods of competition in commerce in violation of



60 FEDERAL TRADE COMMISSION DECISIONS
Findings 19F.T.C.

the provisions of said act. Respondent having entered its appear-
ance and filed an answer to the said complaint, hearings were had
before a trial examiner theretofore duly appointed, and testimony
was heard and evidence taken in support of the charges stated in
the complaint and in opposition thereto. Thereafter, this proceed-
ing came on regularly for hearing and decision, and the Commis-
sion having duly considered the record and being now fully advised
in the premises, makes this its report, stating its findings as to the
facts and its conclusions drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrare 1. Respondent, Ward J. Miller, is an individual who
trades under the name of Amber-Ita at and from the city of Kalama-
z0o, in the State of Michigan. He is now 69 years of age and for a
period of 33 years, and up until about two years ago, was engaged
in the business of selling real estate and the sale of eyeglasses. He
is not a physician, has no scientific knowledge of the therapeutic
action or value of drugs or medicine. Some time in the year 1924,
respondent’s brother, John F. Miller, became ill. This illness con-
tinued until the year 1930. The said John F. Miller thought he
had diabetes and respondent, “ following a tip ” the source of which
he declines to divulge, gathered some plants from the soil of Michi-
gan and therefrom made a medicine, which in the future was to be
called Amber-Ita, gave it to his said brother, who after taking 6 or
7 bottles of it maintained that he had become a well man because of
the use of it.

From this alleged experience of his brother and noting, so he says,
that this plant did not grow on soil adapted to the growing of sugar
beets, respondent allegedly became so satisfied with the efficacy of
Amber-Ita as a cure and proper treatment for diabetes that sometime
in the year 1931 he began to manufacture and bottle it at said city
of Kalamazoo and sell it, as a treatment and cure for diabetes, to
drug stores and individuals located in several of the cities of the
United States, and has continued to so sell it up to the present
time. The retail price of Amber-Ita is $3 for a 16-ounce bottle
thereof.

Par. 2. Respondent in his answer admits the allegations of the
complaint as to his being engaged in interstate commerce in the
sale of Amber-Ita.

Amber-Ita is shipped, usually through the mails, from Kalamazoo,
Mich., to individuals in every State of the United States for use
by them as a cure and proper treatment in diabetes. Recently it
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has been placed by respondent on sale at retail in drug stores in
Michigan, Wisconsin, and Indiana, and the same being resold by
said drug stores to individuals for use as a cure and proper treatment
for the disease of diabetes. At the time of taking testimony in this
matter, negotiations were being carried on by respondent to place
it in drug stores of New. York City. It is shipped from the said
city of Kalamazoo into and through other States of the United
States to the places of location of these said individuals and drug
stores,

Par. 3. The allegation of the complaint as to competition is ad-
mitted by respondent in his answer.

Insulin is the only medicine or drug recognized by the medical
profession as potent and proper in a case of diabetes. Insulin is
an extract taken from the pancreas of animals, usually the pig, and
sometimes the calf. It sells at retail for 75 cents per 100 units.
Some patients will take 10 units a day and some, 100 units. It is
administered by injection into the blood stream. It is manufactured
in many cities of the United States and shipped to hospitals and
drug stores all over the country. Physicians instruct their patients
in the use of insulin and authorize them to purchase the same and
use it as directed, and they do so. Insulin is sold without prescrip-
tion direct to the laity in nearly every drug store in the United
States. Insulin is in direct competition in interstate commerce in
Amber-Ita. Respondent is selling $4,500 worth of Amber-Ita per
year and his business in the sale thereof is now growing at the rate
of 16 percent per month. The manufacturers, wholesalers, and job-
bers selling insulin in interstate commerce and retailers of the same
are now injured by the sale of Amber-Ita and will suffer still greater
injury as the sale of Amber-Ita increases.

Pazr. 4. Diabetes is an incurable disease. It works insidiously
and without proper treatment progresses and may, and often does,
result fatally. With proper treatment one suffering from diabetes
may live a normally efficient, and the usual span of life. There are
approximately 1,400,000 cases of diabetes in the United States.

In the pancreas are what is known as the Islands of Langerhan.
Their function is to secrete insulin. This insulin controls sugar
metabolism or the handling of sugar in the body. A deficiency of
this substance results in increased amounts of sugar in the blood.
It is the accepted theory that it is the failure of these Islands of
Langerhan to function that results in diabetes. Diabetes manifests
itself by excessive thirst, excessive urine, excessive hunger, loss of
weight, dizziness, delay in the healing of wounds, susceptibility to
infection, weakness, fatigue, itching, boils, ulcers, dryness of skin,
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acidosis, at times excessive sugar in the urine and always an excess
of sugar in the blood. One may have many of these different symp-
toms and yet not have diabetes. The only reliable test for diabetes
is the test for determining the amount of sugar in the blood. Many
have excessive sugar in the urine and still do not have diabetes. In
a case of that character, a treatment for diabetes would be danger-
ous. A treatment in order to be efficacious in diabetes must lower
the sugar content of the blood.

Par. 5. Respondent makes and bottles the medicine Amber-Ita at
the said city of Kalamazoo in the said State of Michigan, There is
nothing on the label of a bottle of Amber-Ita save the name of the
medicine and the dosage. There is nothing with or about the bottle
to indicate what it is sold for. Purchasers are apprised of its pur-
ported virtues in cases of diabetes through respondent’s advertising.

In connection with the sale and offering for sale in interstate com-
merce of the said Amber-Ita, respondent advertised in newspapers
and magazines in general circulation throughout the United States,
in circulars, booklets, letters, and other printed matter sent to its
customers and prospective customers through the United States
mails. Typical of this newspaper advertising is Commission’s Ex-
hibit 8, which reads as follows:

DIABETES
MusT 1T MEAN DIET AND DIE?

If you have symptoms of ﬂiabetes, great thirst, excessive
hunger, loss of weight and strength, write for our free booklet
setting forth a new and revolutionary theory regarding cause
and treatment of Diabetes. No obligation. .

Amber-Ita, 315 North Rose St., Kalamazoo, Mich.

The above or similar advertisements have appeared in newspapers
of general circulation such as Grand Rapids Press, of Grand Rapids,
Mich.; in the Pathfinder and Grit and other magazines of general
circulation throughout the United States.

Other advertisements appearing in magazines and newspapers of
general circulation throughout the United States read as follows:

Ir You HAVE
DIABETES
You SHOULD CERTAINLY INVESTIGATE
AMBER-ITA
A new preparation that a great many people claim has
brought them wonderful results, Amber-Ita may be procured
direct or through your nearest dealer.
FIll in the coupon below and mail it today, with a descrip-
tion of your case. It will bring you information of great
Interest,
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AMBER-ITA 315 NorTH RosE STREET, KaLAMA-
z00, MICH.
Please send me information regarding Am-
ber-Ita.
Name
Street address
City and State

If respondent receives response to such advertisements, letters
are sent to those responding to them. These letters state in sub-
stance that—
many people who have taken it (Amber-Ita) tell us that the symptoms of the
disease disappeared, that they are feeling fine, and are eating nourishing
food * * * food which, as diabetics, they have not been able to eat, we
can refer you to a great many people who have obtained surprising relief
after taking their first bottle of Amber-Ita; if you have any symptoms of
diabetes, you owe it to yourself to give Amber-Ita a fair trial, we believe you
will be surprised and delighted with the result.

A booklet entitled “ Diabetes—Must it Mean Diet and Die? ” is also
sent to all who respond to said magazine and newspaper advertising.
It sets forth purported symptoms of diabetes and respondent’s theory
of diabetes; suggestions as to treatment of diabetes; a history of the
purported remarkable recovery from diabetes of said John J. Miller
after taking Amber-Ita, and also of the purported recovery of a
Mrs. Max Major and what purports to be a report of tests made with
Amber-Ita on four patients alleged to have been afflicted with dia-
betes; a suggestion that some 20 people whose names and addresses
are given and who it is said have taken Amber-Ita for diabetes be
written to and asked their opinion as to the efficacy of Amber-Ita;
and also so-called suggestions as to diet.

There is also a booklet sent to prospective patients residing in
different States of the United States which is represented by Commis-
sion’s Exhibit No. 16. This booklet is entitled “ Here is the Proof.
Sworn Statements of Those Who Have Taken Amber-Ita.,” It con-
tains some fifteen purported testimonials, all laudatory of Amber-Ita
as a cure or treatment for diabetes. These testimonials were not
admitted by the examiner for the purpose of proving their truth
but for the purpose of showing the character of respondent’s ad-
vertising, and they are here considered by the Commission for such
purpose only. These testimonials represent that the users of Amber-
Ita have either been cured or relieved of the symptoms of their dis-
ease by its use.

The substance of some of them are:

Mrs. LEE GIBBONS:
* * * After taking 10 bottles of Amber-Ita I was feeling perfectly well
and all symptoms of my disease have disappeared.
4772°—36—voL 19——6
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ERNEST W, HOAGUE:

I give Amber-Ita full credit for bringing back my health.
Mrs. Eric TAYLOR:

I have taken no other medicine or treatment for diabetes since I started
using Amber-Ita, and give full eredit to Amber-Ita for my return to health.
Mr, JounN F. MILLER:

I continued to take Amber-Ita until I had taken 8 bottles, at which time I
was feeling entirely normal and was eating a normal diet. * * * None of
the symptoms of diabetes have reappeared.

Mrs. ELLA MOHNEY:

I am still taking Amber-Ita. I really believe that it saved my life.
Mrs. IIATTIE RHODES :

I continued to take Amber-Ita and now after taking a total of 8 bottles I
feel perfectly normal, have gained several pounds in weight and do all my
own housework.

OBOAR STEWART:

I intend to continue the use of Amber-Ita and I am more than satisfied with
the results I have obtained by taking it,
Mrs. ELMER MILLER

All symptoms of the disease have left me and I feel normal.

There are other similar testimonials in said Exhibit No. 162 All
of these testimonials hold out to the purchasers or prospective pur-
chasers that Amber-Ita is a cure and proper treatment for the dis-
ease of diabetes.

Webster’s Unabridged Dictionary defines the word “cure” as a
restoration to health, or an abolishment of disease. Respondent
elaims in his answer that Amber-Ita is a proper treatment for
diabetes.

It is found as a fact that respondent in all of his said advertising
holds out to the public that Amber-Ita will cure diabetes, will relieve
the symptoms of diabetes, and is a proper treatment for diabetes.

Pagr. 6. The following scientific men testified for the Commission :

Dr. Morris Fishbein, a physician, editor of the Journal of the
American Medical Association, and who has made a special study
of the subject of diabetes.

Dr. Selomon Strouse, a Chicago physician, a specialist in meta-
bolic diseases; connected with the Michael Reese Hospital of Chi-
cago; & writer of books on the subject of diet for the sick.

Dr. Samuel Soskin, a Chicago physician; the director of metabolic
research at the Michael Reese Hospital; assistant professor of pa-
thology at the University of Chicago; head of the metabolic clinic
of the Michael Reese Dispensaries; specialist in Carbohydrate
Metabolism; carried on extensive experimentations with diabetic
animals; acting head of the metabolic clinic of the Michael Reese
Hospital where all patients with diabetes are treated.

1 Exhibits not published.
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Dr. Charles A. Elliott, a practicing physician of Chicago and a
specialist in diagnosis and treatment of diseases, including the disease
of diabetes, professor of medicine and chairman of the department
of medicine of Northwestern University; has treated approximately
300 cases of diabetes personally.

Dr. Wm. M. LeFevre, a general practitioner of Muskegon, Mich.,
has specialized more or less in the disease of diabetes and has treated
from 150 to 200 cases of diabetes.

Dr. H. D. Lightbody, connected with the Food & Drug Admmxs—
tration of the Department of Agriculture as a biochemist-
pharmacologist.

Dr. Lewellys Barker, a physician of 43 years experience in the
practice of medicine, successor to Wm. Osler as professor of medi-
cine of the Johns Hopkins University, now professor emeritus of
said institution; writer of books on medical subjects, and has treated
hundreds of cases of diabetes and had thousands under his
-observation.

Dr. Paul W. Spickard, a physician and medical adviser with the
Food & Drug Administration of the Department of Agriculture.

Dr. Virgil S. McDaniel, a physician and medical adviser of the
Federal Food & Drug Administration of the Department of
Agriculture,

Hereafter reference will be made only to the names of these said
- witnesses.

In the treatment prescribed by respondent, a patient receives no
instructions except the booklet entitled “ Diabetes, Must It Mean
Diet and Die ¥, Commission’s Exhibits 14 and 15, and the directions
-on the bottle. The dosage is not varied and each patient controls
his own diet. The last page of the booklets, Exhibits 14 and 15,

- contain the following questions with spaces for answering the same:

‘What 1s your age?

How long have you had diabetes?

Do you use insulin?

If so, how many units per day?

Are your feet and legs swollen?

Have you any running sores?

Give any other information you desire.

Upon answers to these questions the medicine is recommended,

- depending on what the answers are, and patients are asked for urine
specimens and urine tests, but these are not always furnished. The
medicine is sent regardless of whether or not urine tests are made
or reported. Tests for blood sugar are never required.

A correct diagnosis as to whether a person has diabetes cannot be
made from answers to the questions recited above the tests of the
urine,
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In instances of those who buy Amber-Ita from druggists, nothing
is said to them by such druggists about tests, they are supplied with
no instructions, save the instruction as to dosage on the label of the
bottle, they answer no questions as to their condition, and are not
supplied by the druggist with Commission’s Exhibit 14 or 15.

There are but three methods of treating diabetes which are ap-
proved by members of the medical profession. In cases not too far
advanced a proper diet often suffices. In many other cases both
diet and insulin are prescribed and in still others only insulin is
given. The insulin is always injected into the blood stream. This
insulin so injected supplies the insulin which the Islands of Langer-
han are failing to secrete. No medicine to be taken orally (i. e.,
through the mouth or other aperture of the body) has yet been
found efficacious in the treatment of diabetes, although millions have
been expended in an endeavor to find such a medicine. Amber-Ita
is to be taken orally only. Some substances have been discovered
which will reduce the blood sugar, but which have been proven to
be either injurious to the liver or poisonous.

In detail these methods are: first, a thorough physical examina-
tion, including an examination and analysis of the urine and a test
for blood sugar, and if the patient is found to have diabetes; second,
proper diet, regulation of life in general, hygiene and exercise, and
finally, in cases that require it, insulin. About half of the cases
require insulin. This treatment requires frequent tests for blood
sugar and regular observation and advice of skilled physicians. The
amount of insulin should be varied from time to time as the tests
and observations indicate the necessity therefor. Diet should be
regulated in the same way. Insulin in addition to rendering sugar
metabolism possible, gradually establishes a greater tolerance for
sugar. In the orderly course of successful treatment the amount
of insulin is gradually reduced as the assistance to metabolism re-
lieves the handicap and permits nature to strengthen the organs
involved. Nothing has been discovered that is as potent as insulin
and no other medical treatment is recognized by the scientific world
and the medical profession generally. '

The services of a physician are not suggested by respondent in
the treatment of diabetes when Amber-Ita is used. It is advertised
by respondent for use by the laity as a complete, efficacious and
proper remedy for diabetes; some suggestions as to diet are made
to those purchasing Amber-Ita direct from respondent. This sug-
gested diet will be referred to later.

Diabetes is considered by the medical profession as incurable, but:
may be controlled and the life of the patient prolonged for its
natural duration. Reduction of the blood sugar is an essential
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requirement of a proper treatment for diabetes. A medicine to be
efficacious in the treatment of diabetes must cause the lowering of
the content of sugar in the blood. This is admitted by respondent
himself on page 12 of Commission’s Exhibit No. 14. It is also
testified to by every physician called by the Commission. The use
of Amber-Ita does not cause the lowering of the content of sugar
in the blood.

Respondent causes to be published a report of purported tests
made on four persons alleged to be diabetic who used Amber-Ita.
It appears on pages 10 and 11 of Commission’s Exhibits 14 and 15,
which are booklets called “ Diabetes, must it mean diet and die?? In
connection with this said published report of purported tests, the
respondent causes to be published in said booklets the following:

The official report of the biologists should be very convincing to you, much
time and money have been spent in gathering this material so you may see
for yourself what Amber-Ita is capable of doing.

Members of the laity are incapable of understanding such report.

Dr., Soskin testifies that if the tables therein indicated that Amber-
Ita was proper treatment for diabetes they would show a correspond-
ing drop in the sugar in the urine and the sugar in the blood. This
they do not show, He concludes that these tests as reported are un-
scientific and unreliable.

Dr. Elliott, after examining the said report set forth in Commis-
sion’s Exhibits 14 and 15, concludes that the report is unreliable from
the view point of a conclusion to be arrived at to be made as to the
result of any form of treatment of diabetes.

It is found that the purported tests reported on pages 10 and 11
of Commission’s Exhibits 14 and 15 are unscientific, unreliable and
that they do not show or tend to show that Amber-Ita is a cure or a
proper treatment for diabetes, but that they have the tendency and
capacity to deceive the purchasing public into the belief that Amber-
Ita is a cure and proper treatment for diabetes.

Dr. LeFevre was induced by respondent’s salesman to give Amber-
Ita a trial. He was furnished a case of Amber-Ita by respondent
and three of his diabetic patients volunteered to take the treatment.
Before beginning treatment he took a record of the blood sugar of
each of these patients and began to give them Amber-Ita as directed
on the label, which is “ Take a tablespoonful after meals each day ”;
these patients did so. He intended to conduct these experiments for
a month, in the meantime watching their blood sugar and the urine
sugar each week. At the end of the first week they all returned for
their blood-sugar tests and in each case the blood sugar had risen
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considerably. He had kept a case record of each of these three
patients. He testifies:

So I fried {t (meaning Amber-Ita), to determine, if I could, its effect on a
diabetle, and this is the effect that it has, apparently, from these three cases:
that it raises the blood sugar in the first place, inasmuch as all three of these
cases had a higher Dblood sugar a week after taking it than they did before
starting, and it must raise the blood sugar.

Secondly, two of these patients had no sugar in the urine with their highest
blood sugar. After taking Amber-Ita a week, had no sugar in their urine, it
reveals, in which they always had sugar before, and therefore, my deduction
was that some substance in the Amber-Ita apparently raised the renal thresh--

hold.

The renal threshold is a level of blood sugar in which the sugar will spill
over into the urine. That level, that renal threshold may vary somewhat in
different people, but it is relatively constant in the same Individual,

My conclusions, therefore, are that the renal threshold is raised by the action
of whatever substance is in the Amber-Ita, and this raising of the renal
threshold makes it look like it was doing the diabetic some good by reducing a

negative urine sugar.
The days of treating diabetes or controlling diabetes by ascertaining the

urinary sugar are gone, * * *
At the conclusion of his testimony he was asked the following
question:

After having made these experiments, Doctor, what do you have to say as.
to Amber-Ita being a proper treatment in a case of diabetes?

His answer was:

I don’t think it would be safe to continue to give Amber-Ita to a severe
diabetic or a moderate diabetic, for that matter, because if you were going to.
raise the renal threshold, you are eliminating one source the body has of getting
rid of the excess sugar, and it will pile up sugar in the blood and produce more
work for the pancreas, when you must consider at the same time the pancreas.
is already damaged. You are throwing more work on it and it will make the-
diabetic worse. I think it is dangerous and Improper.

Through fear for the health of his patients he abandoned the tests
with Amber-Ita.

Tests of Amber-Ita were made by the Food & Drug Administra-
tion of the Department of Agriculture, in October of 1933. These:
tests were made by H. D. Lightbody, pharmacologist of that depart--
ment, upon rabbits which were given Amber-Ita and records of their-
blood sugar content made and kept during the time they were receiv-
ing it. The report of his said tests is to be found in Commission’s
Exhibits 22, 23 and 24. After an examination of such report, Dr.
Spickard was asked whether it (meaning said report) indicated that
Amber-Ita is a proper treatment or cure for diabetes. His answer
was: * They do not.”
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Q. Why?

A, As far as I can see from the averages which he has reported, there is
hothing to show that it would have any effect on sugar metabolism which is
what would be needed in treating diabetes.

Dr. McDaniels testified that the Lightbody report conveyed to his
mind that Amber-Ita was not a proper treatment in a case of dia-
betes and gave as his reason for such conclusion that the resnlts of
the tests indicated that the preparation does not affect the blood
sugar, and since it does not affect the blood sugar, he would not
expect it to be of value in the treatment of diabetes.

Dr. Barker, after having been shown the report testified that the
records showed that the taking of Amber-Ita had no effect upon the
blood sugar of the rabbits which had been given it. He was asked
this question:

What does this report (referring to the Lightbody report) convey to you?
Does it show Amber-Ita to be a proper treatment or a cure for diabetes?

His answer was:

It gives no evidence in favor of it. It gives evidence that it does not have
any effect upon blood sugar.

Dr. Lightbody testified that his experiments showed that Amber-
Ita did not lower the sugar in the blood.

Dr. Fuller, the only witness testifying as an expert for respondent
and who conducted experiments with Amber-Ita on four diabetics,
said (Dr. Fuller was in the employ of respondent at the time of
giving his testimony) :

I feel that Amber-Ita would be a proper treatment to use for diabetes if it
were used in controlled manner; that is, if other things which should be used
hand-in-hand with it are used, as for instance, proper dietary regime, and in
severe cases insulin if necessary, because I am firmly convinced by what I have
seen of it that it belongs to a group of tonics, having specific value for the
diabetic. It would be a proper treatment in the sense that it would not be
the only treatment. I do not feel you could say, “ here is a bottle of Amber-Ita;
Your problem is settled.” It is not a cure, nor a treatment that will effect
a cure, nor a treatment that will effect a complete cure.

Insulin is not prescribed by this respondent, nor is a proper dietary
regime suggested by him in conjunction with the use of Amber-Ita.
Amber-Ita is not sold or advertised as a tonic. Dr. Fuller was asked
this question:

Q. Well, do you think it is safe for a patient, without having the advice of
a doctor or direction, to buy a bottle of Amber-Ita and with the information
contained in the booklet to treat himself?

A. Not with the information that is contained in this, no. (Referring to the
booklet “ Diabetes, must it mean diet and die?”)

Then he was asked:

Q. Doctor, assuming that Amber-Ita is sold to the laity through the druggist
without any instructions as to diet, without the booklet, Commission’s Exhibit
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14, accompanying it, but in just a plain package, and inside is a bottle of
Amber-Ita and the directions say “Take one tablespoon after each meal”;
would you say that in all cases with so meager instructions, if followed out,
it is a proper treatment for diabetes?

A. Why no, certainly not.

In Commission’s Exhibit 14, respondent makes this statement:

Amber-Ita not only removed the sugar from the urine but also reduced the
blood sugar. This is the real test for a diabetic preparation.

Later respondent revised Commission’s Exhibit 14 and issued
Commission’s Exhibit 15 with this statement left out. Dr. Fuller
testified :

Of course you have insulin for the purpose of burning sugar and"it does
burn sugar. Of course, if you have a blood sugar of 500 to 550 milligrams you
are getting into a definite danger zone.

Q. In that zone the only thing that would help—the only thing that would
be proper to administer would be insulin?

A. Not the only thing, but it would be the thing to burn the sugar and to
bring it down.

Q. You do not contend that Amber-Ita burns sugar?

A. No, sir,

An analysis of Amber-Ita was made by the Food & Drug Control
of the Department of Agriculture. The report of this analysis is
set forth in Commission’s Exhibit 17. This report shows an un-
known quantity of 2/100 of 1%, which the analyst said could not be
ascertained unless the name of the plant from which Amber-Ita is
made is known. The respondent declined to divulge the name, claim-
ing it a trade secret. Dr. Elliott testified that this unknown quan-
tity was so small that in his opinion it could not have therapeutic
value. This report of analysis was shown to physicians who testi-
fied for the Commission and after examination thereof they said:

Dr. Strousn: I see nothing in this chemical report that would indicate any
drug that might effect diabetes favorably.

Dr. SosgIins: I know of no such substance that has been demonstrated to
the medical profession which is a proper treatment for diabetes,

Dr, ErrLrorr: Amber-Ita taken one tablespoon after each meal is not a proper
treatment for dlabetes,

Dr. BArker: I see nothing in the analysis here to indicate the presence of
anything that would have so-called tonle effect as doctors usually speak of
tonles. The analysis shows glycerine and invert sugar, both of which would
give the liver more work to do. Since Glycerine is a carbohydrate it has to be
‘burned in the way that sugar has to be burned. * * * Glycerine throws an
increased burden upon the carbohydrate metabolism. * * * Dut the burden
would be slight. If Amber-Ita does anything, it would increase the blood
sugar.

Dr. Spickarp: There is nothing there (looking at the analysis) that would
Jdndicate that Amber-Ita would have a tonic effect. It would not be proper, in
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my opinion, to treail diabetes with a tonic alone. In my opinion Amber-Ita is
not a remedy for or a proper treatment for diabetes.

Dr. McDANIELS : In my opinion Amber-Ita is not a proper treatment for dia-
betes nor a cure for Qiabetes.

Dr. BARKER, again: Treating a diabetic patient alone with Amber-Ita would
not only be dangerous to the patient but if it happened to be a mild case that
Improves spontaneously, and the patient reported he or she was better, it might
influence other diabetics who tend to congregate together to talk over their
cases and lead them to neglect very important treatment, I think the use of it
alone is a dangerous thing and very pernicious on the ground mentioned.
Every diabetic ought to be under the close supervision of a medical man, and
the treatment often has to be modified from time to time, Steady control is the
Secret of successful treatment of diabetic patients. The report of analysis-
gives no evidence in favor of it as a proper treatment or cure for diabetes. It
gives evidence that it does not have any effect upon the blood sugar,

Amber-Ita sold over the drug counter is accompanied by no sug-
gested diet but when respondent makes contact direct with patients,
he supplies them, usually through the mails, with a copy of Commis-
sion’s Exhibits 14 and 15, which are little booklets heretofore re-
ferred to and called “ Diabetes, must it mean diet and die?” These
booklets contain suggestions for diet to be used in conjunction with
Amber-Ita. As to this suggested diet three of the experts say:

Dr. Fuller, respondent’s witness: I do not subscribe to it. It is not safe for
a patient to buy a bottle of Amber-Ita and with the information contained in
the booklet (Commission’s Exhibit 14) to treat himself.

Dr. Strouse:

Q. Doctor, I will ask you to examine Commission’s Exhibit 14, under the
heading “ Our Suggestions Regarding Diet ” on pages 14 and 15, and ask you to
state whether or no that is a proper diet for all persons in cases of diabetes?

A. I think that dietary advice on that page is as harmtul, pernicious and
dangerous as any kind of advice that one could give a diabetic patient.

Dr. Soskins: Well, I would say that the diet, as it was shown in there (Com-
mission’s Exhibit 14) that it would cover almost anything, and that a patient
might very easily take out a very bad or indifferent diet from the very general
instructions as shown there, The amounts are not specified and the essence of
a diabetic diet is the specification of the amount. The statements are self-
contradictory and the advice is so vague in that it is difficult to say anything
excepting that it doesn’t mean abything, In particular, “eat all you want of
the things you know you can eat without injury to yoursclf.,” That is very
harmful advice.

It is found that the suggestions as to diet contained in Commis-
sion’s Exhibits 14 and 15, if followed by a diabetic, either with or
without the use of Amber-Ita, will not cure or aid in the cure of his
diabetes or relieve his symptoms thereof and is not proper treatment
for his diabetes and may be detrimental to his health and dangerous
to his life.

In addition to Dr. Fuller there was another physician who testified
for respondent. He gave no expert testimony. He attended one
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patient who had diabetes and who was taking Amber-Ita. He pre-
scribed diet, an approved treatment for diabetes. There was an im-
provement in the patient’s condition. This doctor nowhere makes
claim in his testimony that Amber-Ita is responsible for such im-
provement.

Respondent introduced the testimony of 13 lay witnesses. Each
testified that he or she had been diabetic and had been benefited by
taking Amber-Ita. These patients were, in some instances, taking
insulin or diet, or both, along with their Amber-Ita; in other
instances no control of these patients was eXercised; and in still
others the alleged diabetic condition was founded on heresay; that
is to say these patients said that some doctor had told them that
they had diabetes. If they were taking either insulin or diet or both
with their Amber-Ita, its therapeutic value or lack of it could not be
determined as either of the former, or both, is proper treatment in
diabetes and no one could tell which was responsible for the im-
provement of these patients, if there was any improvement. The
testimony of these lay witnesses is of no probative value.

Par. 7. The statements and representations of respondent’s ad-
vertising, described in paragraph 5 hereof, are false and mis-
leading in that they and each of them hold out to the purchasing
public that Amber-Ita is a safe, efficacious, and proper treatment and
cure for diabetes; while in truth and in fact Amber-Ita is neither a
safe, efficacious or proper treatment or cure or tonic in cases of
diabetes, nor does it have any therapeutic value of any kind or nature
in the treatment of such disease, and its use in such afllictions, either
with or without the diet suggested by respondent, is dangerous to
the lives and detrimental to the health of the diabetics who take
it, and its use postpones the procurement by them of proper and
cfficacious treatment.

Par. 8. Each and all of the statements and representations as to
the efficacy of Amber-Ita contained in the advertising as set forth
in said paragraph 5 and the sale of Amber-Ita through drug-
gists as aforesaid had and have the tendency and capacity to mislead
and deceive the purchasers and prospective purchasers of respond-
ent’s said Amber-Ita into the belief that such statements and repre-
sentations were and are true and that Amber-Ita is a safe, efficacions
and proper treatment and cure for diabetes, and to induce them to
purchase respondent’s said Amber-Ita in such belief, and had and
have the tendency and capacity to unfairly divert trade from the
competitors of respondent to the respondent.
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CONCLUSION

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are to the preju-
dice of the public and respondent’s competitors, and are unfair
methods of competition in interstate commerce, and constitute a
violation of an Act of Congress approved September 26, 1914, en-
titled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission on complaint of the Commission, the answer of respond-
ent, the testimony of evidence, and the briefs of counsel, and the
Commission having made a report in writing in which it stated its
findings as to the facts, with its conclusion that the respondent had
violated the provisions of Section 5 of an Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes ”,
and the Commission being fully advised in the premises,

It is ordered, That respondent, Ward J. Miller, his agents, em-
ployees, and representatives, in connection with the advertising,
offering for sale, and sale in interstate commerce, or in the District
of Columbia, of the commodity Amber-Ita, or any other product of
the same or substantially the same ingredients or compound, cease
and desist from representing in any manner, including by or
through the use of testimonials or endorsements, that the use of
Amber-Ita in conjunction with diet, or otherwise, constitutes a safe,
efficacious or proper treatment for diabetes, or that it will cure or aid
in the cure of diabetes, or remove or relieve the symptoms thereof,
or that it has any therapeutic value whatever in the treatment of
diabetes, or that it is a proper tonic to be used by those afflicted with
diabetes.

It is further ordered, That respondent shall, within 60 days after
service upon him of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which he
has complied with this order.
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IN THE MATTER OF

NATIONAL SILVER COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. &
OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2143. Complaint, Deec. 29, 1933—Order, June 12, 1934

Consent order requiring respondent corporation, its agents, ete., in connection
with the advertisement, offer, or sale in commerce among the several
States and in the District of Columbia, of silver-plated ware, including
teaspoons or other flatware, to cease and desist from using the word, term,
or symbol “A-1" ag a trade name, stamp, brand, or label, or upon wrappers
or containers or in advertising or otherwise, unless and until such silver-
plated ware is “full” or “standard” plate, containing in the ecase of
teaspoons not less than two ounces or better of silver to the gross, in the
case of dessert spoons and forks not less than three ounces or better of
silver to the gross, and In the case of tablespoons and table and medium
forks not less than four ounces or better of silver to the gross.

Mr. Marshall Morgan for the Commission.
Brill, Bergenfeld & Brill, of New York City, for respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “ An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission, having reason to believe that
National Silver Company has been or is using unfair methods of
competition in commerce, as “commerce” is defined in said act,
and it appearing to said Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

Paragrari 1. The respondent is a corporation organized and
existing under the laws of the State of New York, with its principal
place of business at 61-65 West Twenty-third Street, in the City
of New York, State of New York, and for several years last past
has been engaged in the business of selling and distributing to
jobbers, wholesale and retail dealers in cutlery, chain stores, hard-
ware stores, department stores, and house furnishing stores, knives,
other cutlery and tableware, including such flatware as silver-plated
teaspoons. Said respondent causes said knives, cutlery and table-
ware, when sold by it, to be transported from its principal place of
business in the State New York into and through the various other
States of the United States to the purchasers thereof. In the course
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and conduct of its aforesaid business the respondent is and for
several years has been in competition with other individuals, part-
nerships, and corporations engaged in the sale and distribution in
interstate commerce of knives, cutlery, and tableware, including such
flatware as silver-plated teaspoons, both like and similar to those
'sold by respondent.

Par. 2. Through long usage the symbol A-1, when used in asso-
-ciation with silver-plated flatware, became to be known and is now
known in the trade and by the general public as designating full or
standard plate, running two ounces or more of pure silver to the
gross, in the case of teaspoons. This amount of silver to the gross,
in teaspoons, is the starting point of quality silver-plated flatware,
is the minimum amount of silver used by a reputable manufacturer
-on such flatware bearing their trade name, and is the dividing line
between cheap and inferior flatware and quality flatware. Silver-
plated flatware below A-1 quality, that is, which contains less than
‘two ounces of pure silver to the gross, in the case of teaspoons, is
regarded as being of cheap and inferior grade.

Par. 3. In the course and conduct of its affairs respondent solic-
‘its business through the medium of traveling salesmen and by cata-
logs and price lists, which are widely distributed among customers
:and prospective customers. In the catalog and price list of re-
spondent appears a teaspoon described as follows:

77—Line Windsor Half-Plate
18 percent Nickel silver base, Dutler finish

Respondent herein brands this half-plated or half-standard Wind-
:sor teaspoon with the symbol A-1, indicating full or standard plate,
stamped on each teaspoon. By thus stamping the handles thereof
rrespondent describes and designates such Windsor teaspoons as A-1.
Respondent by such misbranding has thereby falsely represented
.and does falsely represent to the respective purchaser a certain
grade of his teaspoons to be such a product known to the trade and
.general public as full or standard plate, two ounces or better of pure
silver plate to the gross; a product of prime, high, superior quality;
first rate in grade and in character, when in truth and in fact such
grade of teaspoons by respondent so stamped and branded is half-
plate, so prepared and appearing as to imitate full-standard plate.

Par, 4. Apart from and irrespective of the trade meaning and
acceptation of the symbol A~1 as shown hereinbefore, the term or
symbol A~1, used in a purely adjective, descriptive sense to desig-
nate a character or quality of goods, means, implies, and indicates,
and is and has been taken by the trade and consuming public to
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mean, imply, and indicate goods of prime, superior quality, of first
rate in grade and character; goods of the highest class.

The symbol A-1 has been used by the respondent herein because
it has, by long usage, a definite meaning among the trade and gen-
eral public in connection with the plating of teaspoons with silver
and further because the said symbol in a purely descriptive sense
denotes high grade and superior quality.

Par. 5. Irrespective of whether said Windsor pattern of teaspoon
is sold to the trade by catalog advertising half-plate or by travel-
ing salesmen exhibiting teaspoons stamped and branded “A-17, or
whether the meaning applying to the symbol A-1 be that of trade
origin, usage and acceptation or that of purely descriptive sense,
the respondent by selling dealers throughout the United States a
half-plate teaspoon stamped and branded “A-1”, has by such mis-
branding placed in the hands of its wholesalers and retailers in
interstate commerce the means of deceiving the ultimate purchasers.

The use of the mark or brand signifying full plate on half-plate
flatware makes it possible for respondent to undersell competitors
and at the same time work deception on the public. The average
retailer is governed entirely as to quality by brands and represen-
tations, and if he were misled by a false brand would innocently,
or if informed might fraudulently, pass the misrepresentation on
to the ultimate consumer. Information as to the real character
and quality of this half-plate product cannot be imputed to the ulti-
mate buyer, such buyer or consumer not having the knowledge of
the original or the intermediary buyer.

By putting this misbranded product bearing a false stamp and
brand into the channels of trade, respondent has furnished his
customers and those dealing with them with the means to mis-
represent the quality of the product, and the trade mark or symbol
of “A-1” as employed by respondent tends to deceive the ordinary
ultimate buyer of such product into the belief that their purchases
were of full, standard plate and of superior quality, when in fact
such was not the case, said products being neither full plate nor
of high quality, but on the contrary half-plate and of cheap inferior
quality.

Par, 6. Under the foregoing facts and eircumstances the stamp-
ing and branding by respondent of certain of its products as A-1,
as set out in paragraph 2 above, are false and misleading and
have the capacity to deceive, and do deceive wholesalers, jobbers,
retailers and ultimate purchasers into buying a grade of spoons
different from that which they intended to buy, and is placing in the
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hands of its wholesaler and retailer in interstate commerce the
means of deceiving the ultimate purchasers. The aforesaid prac-
tices have and have had the capacity and tendency to divert to re-
spondent the trade of competitors engaged in selling, in interstate
commerce, products of the same kind or nature as those of re-
spondent, which products are truthfully stamped and branded, and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes ”, approved September 26, 1914.

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent, National Silver Com-
pany, a corporation, charging it with the use of unfair methods of
competition in interstate commerce in violation of the provisions of
said act. With the complaint was served upon respondent a copy
of the Commission’s Rules of Practice. Said Rules of Practice with
respect to answers provide, among other things, as follows:

III, ANSWERS

(2) In case respondent desires to walve hearing on the charges set forth
in the complaint and not to contest the proceedings, the answer may consist
of a statement that respondent refrains from contesting the proceeding or that
respondent consents that the Commission may make, enter, and serve upon
respondent an order to cease and desist from the violations of the law alleged
in the complaint, or that the respondent admits all the allegations of the com-
plaint to be true, Any such answer shall be deemed to be an admission of all
the allegations of the complaint, to waive a hearing thereon, and to authorize
the Commission, without a trial, without evidence, and without findings as to
the facts or other intervening procedure, to make, enter, issue, and serve upon
respondent :

(a) In cases arising under Section § of the Act of Congress approved
September 26, 1914 * * * ap order to cease and desist from the violation
of law charged in the complaint.

Whereupon, on May 29, 1934, respondent filed its answer in
which it consented that the Commission might make, enter and serve
upon it an order to cease and desist from violations of law alleged
in the complaint;

Whereupon, pursuant to its Rules of Practice, the Commission
finds that said answer is an admission of all of the allegations of the
complaint and a waiver of hearing thereon and authorizes the Com-
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mission without trial, without evidence, without findings as to the
facts or other intervening procedure to malke, enter, issue and serve
upon respondent an order to cease and desist from the violations of
law alleged in the complaint, the Commission being fully advised
in the premises,

1t is now ordered, That the respondent, National Silver Company,
a corporation, and its agents, representatives, and employees in con-
nection with the advertising, offering for sale or selling in commerce
among the several States of the United States and in the District
of Columbia, of silver-plated ware, including teaspoons or other flat-
ware, do cease and desist: From using the word, term or symbol
#A-1" as a trade name, stamp, brand, or label, or upon wrappers or
containers or in advertising or otherwise, unless and until such
silver-plated ware is “ full ” or “ standard ” plate, containing in the
case of teaspoons not less than two ounces or better of silver to the
gross, in the case of dessert spoons and forks not less than three
ounces or better of silver to the gross, and in the case of tablespoons
and table and medium forks not less than four ounces or better of
silver to the gross.

It is further ordered, That the respondent within 60 days from
and after the date of the service upon them of this order shall
file with the Commission a report or reports in writing setting forth
in detail the manner and form in which it has complied with the
order to cease and desist hereinabove set forth.
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Ix THE MATTER OF

A. G. ASHLEY, TRADING AS CHIC-AMERICAN
DISTRIBUTING COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 8
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket 2172. Complaint, Apr. 26, 1934—O0rder, June 12, 193}

Consent order requiring respondent individual, his agents, etc., to cease and
desist from representing, directly or indirectly, in advertisements or other-
wise In offering for sale and selling his said product, Chic Herb Tea,
in interstate commerce and in the District of Columbia ; that said product—

(1) Relieves irritability, headache, loss of energy, skin trouble, coated tongue
or bad breath;

(2) Prevents poisons from forming and entering the blood;

(8) Acts as a digestant, and aids in the process of digestion and proper elimi-
nations to stop indigestion;

(4) Is an effective treatment for Bright's Disease, kidney trouble, liver trouble
or gall bladder trouble;

(5) Will reduce the weight, control flesh, strengthen and renew the body or
improve the figure; or

(6) That it, or any produet of similar composition, is a competent or adequate
cure, remedy or treatment for constipation, indigestion, diseases or afilic-
tions of the kidneys, liver or gall bladder, or is an adequate cure, remedy
or treatment for auto-intoxication, or obesity, or that it has any thera-
peutic properties other than mild laxative, diuretic, carminative or stom-
achic properties.

Mr. Robt. N. Mcllillen for the Commission,
CoMPLAINT

Pursuant to the provisions of an Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other pur-
poses ”, the Federal Trade Commission, having reason to believe that
A. G, Ashley, trading as “ Chic-American Distributing Company ”,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in commerce, as “ commerce ” is defined in
said act, and it appearing to said Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

ParacrarH 1. Respondent, A. G. Ashley, is an individual doing
business under the name Chic-American Distributing Company,

4772°—36-—voL 19——T7
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with his principal office and place of business in the city of New
Brunswick, State of New Jersey. The business done by the re-
spondent now consists and for more than two years last past has
consisted in the sale and distribution by him in interstate commerce,
of a product, among others, designated by him as ¢ Chic Herb
Tea ”. The respondent, in the course and conduct of his business has
caused, and still causes, the said product “ Chic Herb Tea " to be
transported in interstate commerce from his place of business in
New Brunswick, N. J., to, into, and through States of the United
States other than New Jersey to various members of the purchasing
public to whom it is and has been sold. The respondent has sold,
and still sells, the said product “ Chic Herb Tea” directly to the
purchasing public by and through the use of the mails,

Respondent is now and for more than two years last past has been
in competition in interstate commerce with other individuals and
with corporations, firms and partnerships engaged in the sale of
preparations designed and used for the treatment of diseases and
unhealthy physical conditions for which respondent represents said
“Chic Herb Tea ” to be a remedy. Such other individuals, firms,
partnerships, and corporations have caused and now cause the said
preparations sold by them to be transported in interstate commerce
to, into, and through various States of the United States in which
said competitors of the respondent have their respective places and
into various States other than those in which they have their respec-
tive places of business. Such competing products are sold in some
instances direct to the consumer, and in other instances to wholesale
and retail dealers for ultimate resale to the purchasing publie,

2. The respondent, in promoting the sale of “ Chic Herb Tea »
now causes and has caused advertisements to be inserted in magazines
and other publications circulated throughout the various States of
the United States, and has distributed and still distributes adver.
tising circulars by mail to prospective customers in the various States
of the United States. In such advertisements and circulars respond-
ent has stated and still states, among other things:

CHIC IERB TEA

The Chic Herb Tea is a special Blend of American and Forelgn herbs
scientifically prepared to produce the most beneflcial results.

Chic Herb Tea Makes You
EAT BETTER—SLEEP BETTER—FEEL BETTER
Start today on the road to health
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CONSTIPATION

The person who is irritable, who is subject to headaches, loss of energy,
has skin trouble, coated tongue, and bad breath—Is generally constipated.

Drink Chic Ierb Tea after meals and at bedtime thereby assisting the in-
testines to clear itself regularly, preventing poisons from forming and entering
the blood. By preventing this cause you are not subject to colds easlly or
tire quickly, your food is digested better.

Build up a reserve of health and vitality by drinking this famous blend of
herbs.

INDIGESTION

By promoting stomach secretions, aiding the process of digestion and proper
eliminations you stop this distressing ailment.

CHIC HERB TEA will help to do all these quickly, efflciently and safely.

Start immediately taking Chic Herb Tea.

KIDNEYS, LIVER, AND GALL BLADDER

The inflammations, congestions, or catarrh of these organs, will cause
many troubles.

Healthy kidneys pass considerable poisons from the body.

Brights disease is a form of kidney allment which progresses very rapidly.

Enjoy health—that is rightfully yours. Chic Herb Tea will aid the kidneys
to eliminate the poisons, so that nature can build them back to & normal
condition, )

Now is the time to start drinking Chic Herb Tea.

The Liver (the great house cleaner of the body) should function properly to
gain a sound and healthy body. Chic HHerb Tea will aid the liver to function
properly. The digestive organs, blood-streams and intestines depend upon the
liver for carrying away their waste materials.

Enjoy good health—so that you may feel, eat and sleep better,

AUTO INTOXICATION

This disease is caused by food poisoning due to waste masses clogging the
alimentary canal. When the intestines are filled with decayed foods, acrid
acids—or toxins are formed. Other parts of the body receives these poisons
from the blood absorbing these poisons, causing inflamation, congestions, clogged
blood supply. Constipation and fatigue become chronic.

Chic Ilerb Tea, and the correct habits of living will bring about the proper
eliminations. Within a short time you will notice a change that will give
You more vitality. Start this healthful treatment today, a9 time might impair
Yyour health,

* * * » * * *
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CHIC HERB TEA REGULATES AND TONES THE SYSTEM
CHIC HERB TEA

A scientific blend of beneficial herbs employed
as an aid to the control of flesh

No Rigid diets
rules or drastic exercises
to follow. Two or more cups of
CHIC HERB TEA daily after Meals
and you will be happy, cheer-
ful and normal while
reducing.

Reduce in a Comfortable Sensible
and Healthful Way.

TO CONTROL FLESH

You simply cannot be at your best either in appearance or health if you are
overweight. And do not both of these facts mean that you cannot possess the
charm that is rightfully, your own?

It applies, not quite so decidedly but still in a definite way, if you are
considerably overweight,

It is not necessary to go on a starvation diet—or strenuons exercises to
reduce, common sense tells us—that such fantastic ideas are injurious to our
body and health. ]

Is there not a woman today who does not want to stay young and retain
that youthful appearance and be charming and fasclnating? Of course.

The modern way of reducing today Is with Chic Herb Tea. This pleasant
herbal mixture will aid in reducing the flesh without discomfort or disturbance
of the digestive functions, mildly laxative in nature, and will strengthen and
renew the body while assisting it to gradually discard its over abundant tissue.
A marked change In that distressing feeling of fullness will be soon noticeable.

Start today, on the road to regalning that grade of figure and movement
which can add so much to your charm and happiness.

» » . . . . -

The Chic Herb Tea way of reducing is simple. Find out your exact helght
(in stocking feet) then consult the chart for your proper weight,

* * ] * * * [

After you have galned your normal weight start eating any food you like,
but continue drinking Chic Herb Tea. Any competent physician will tell you,
it 1s not the food, but the manner in which it is digested that creates super-
finous flesh, the gastric juice working the wrong way. Chlc Herb Tea corrects
this tendency so that the food you eat gives your body only what it needs.
Hence there Is no more Taking on Fat while the flesh is reduced to normal.

. * * * * L] L]
Par, 8. In truth and in fact, respondent’s said Chic Herb Tea is
not a competent or adequate cure, remedy or treatment for consti-
pation, indigestion, diseases or afflictions of the kidneys, liver or gall
bladder, and is not an adequate cure, remedy nr treatment for auto-
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intoxication, obesity, or any other unhealthy physical condition.
And in truth and in fact said Chic Herb Tea has no therapeutic value
nor any properties which will produce beneficial results in the treat-
ment of any human sickness, disease, ailment, infirmity, or any
unhealthy condition.

Par. 4. The representations of the respondent, as set out in para-
graph 2 hereof, have had and still have the tendency and capacity
to confuse, mislead and deceive the purchasing public into the beliefs
that respondent’s said Chic Herb Tea is a cure, remedy or adequate
treatment for constipation, indigestion, diseases or afflictions of the
kidneys, liver or gall bladder, auto-intoxication, obesity and other
unhealthy physical conditions, and said representations have had and
still have the tendency and capacity to induce the purchasing public
to buy said Chic Herb Tea and to use the same because of the er-
roneous beliefs engendered as hereinabove set forth, and thus to
divert trade to respondent from competitors engaged in the sale in
interstate commerce of medicines adapted and used for treating the
various ailments and unhealthy physical conditions for which re-
spondent represents his said Chic Herb Tea to be a cure, remedy or
adequate treatment, and thereby substantial injury is done to sub-
stantial competition.

Par. 5. The above acts and things done by respondent are all to
the injury and prejudice of the public and the competitors of re-
spondent in interstate commerce within the intent and meaning of
Section 5 of an Act of Congress entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ?, approved September 26, 1914,

ORDER TO CEASE AND DESIST

And now this day comes on for consideration the above matter;
And it appearing to the Commission that the respondent A. G.
Ashley, doing business as Chic-American Distributing Company, has
filed herein an answer stating that he desires to waive hearing on the
charges set forth in the complaint, and refrains from contesting the
proceeding, and consents that the Commission may make, enter and
serve upon him an order to cease and desist from the violations of
law alleged in the complaint, all as permitted by the rules of practice
and procedure of the Federal Trade Commission;
And the Commission having considered the complaint and answer
and having been fully advised in the premises:
It is hercby ordered, That the respondent, A. G. Ashley, his
agents, employees, and representatives, forthwith cease and desist
from representing, directly or indirectly, in advertisements or other-
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wise, in offering for sale and selling his said product, Chic Herb
Tea, in interstate commerce and in the District of Columbia:

(1) That irritability, headache, loss of energy, skin trouble, coated
tongue or bad breath are or will be relieved by the administration
of the respondent’s said product;

(2) That the use of said product will prevent poisons from form-
ing and entering the blood;

(8) That said product acts as a digestant, and aids in the process
of digestion and proper eliminations to stop indigestion;

(4) That said product is an effective treatment for Bright’s Dis-
ease, kidney trouble, liver trouble or gall bladder trouble;

(5) That said product will reduce the weight, control flesh,
strengthen and renew the body or improve the figure;

(6) Representing or advertising in any other way or by any other
words or statements that respondent’s said product, or any product
of similar composition, is a competent or adequate cure, remedy or
treatment for constipation, indigestion, diseases or afllictions of the
kidneys, liver or gall bladder, or is an adequate cure, remedy or treat-
ment for auto-intoxication, obesity; or that said product has any
therapeutic properties other than mild laxative, diuretic, carminative
or stomachic properties.

And it is further hereby ordered, That the said respondent, A. G.
Ashley, shall within 60 days from the date of the service upon him
of this order file with this Commission a report in writing setting
forth the manner in which he has complied with this order.
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Ix TR MATTER 611‘
THE LIGHTNING COMPANY

" COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2108, Complaint, July 3, 1933—Decision, June 20, 1934

Where a corporation engaged in the manufacture and sale of a purported elec-
tric battery rejuvenator, the ingredients of which in powdered form con-
sisted of Epsom salts mixed with small amounts of alum and glycerine to
which was added to the unit quantity in which sbipped, a gallon of dis-
tilled water and one-half gallon of new sulphuric acid, and which prepara-
tion it sold through garage owners, chiefly, by whom it was customarily
sold to automobile owners or operators at $1 or $1.50 a charge, of which
the aforesaid quantity provided five or six—

Represented in advertising said preparation in newspapers and magazines, and
in circulars distributed to customers and prospective customers, and by
them to automobile owners or operators, that said preparation was a self-
charging super electrolyte, which charged batteries instantly, without put-
ting on the “line”, or waiting or payment of rentals by customer, made
old batteries work like new, and doubled and increased the life thereof,
and would charge a totally dead battery' and save the cost of a new one,
could be set out in the coldest weather and was invented by a famous
chemist, and that with a short run, with generator attached, battery would
be fully charged, with ample current to turn over the motor, ete.;

The facts being that the ingredients of the powder had no merit, or beneficial
effect whatever upon the battery in which used, and the distilled water
and sulphuric acid added to make up the liquid constituted the usual mix-
ture for storage batteries, and contributed any virtue possessed by the
mixture, and representations were false in every respect, and money ex-
pended for preparation was entirely wasted;

With capacity and tendency to mislead and deceive the ultimate consumers of
sald preparation into the belief that said representations were true, and
to induce them to purchase the same in such belief, and to divert trade to
it from its competitors, including those dealing in preparations sold for
similar purposes, those manufacturing storage batteries or apparatuses
used to charge the same, and wholesalers of sulphuric acild when sold for
use in such batteries:

Held, That such practices, under the circumstances set forth, were to the
prejudice of the public and competitors, and constituted unfair methods of
competition,

Mr, E. J. Hornibrook for the Commission.

Sy¥Nopsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, a Delaware corporation engaged for more than
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one year last past, in the manufacture of a purported electric battery
rejuvenator, and in the sale and distribution thereof under the trade
name “ Lightning Electrolyte ”, and with principal office and place
of business in St. Paul, Minn., with advertising falsely or mislead-
ingly as to qualities or properties of product, in violation of the
provisions of Section 5 of such Act, prohibiting the use of unfair
methods of competition in interstate commerce, in that respondent,
in advertising said preparation in newspapers and magazines of
interstate circulation, and in circulars, pamphlets, and other printed
matter distributed to customers and prospective customers, repre-
sents that preparation in question charges batteries instantly, makes
old batteries work like new, will partially and sometimes wholly
charge a totally dead battery without help of the “line”, cleans
sulphation from the battery plates and charges the customer’s bat-
tery while he waits, and makes other representations of similar
tenor,* the facts being said representations are all false and mislead-
ing, and preparation depends for any value it may have, upon the
addition of the usual quantity of sulphuric acid contained in the
ordinary battery solution, to the powdered form, when so sold, and
upon the presence thereof when sold as a liquid, old and worn bat-
teries in which the solution is used can be charged only by the in-
duction of a current of electricity from some other source, and
batteries containing product will freeze, contrary to respondent’s
representation, at temperatures frequently prevailing in various
parts of the United States; with capacity, tendency, and effect of
misleading and deceiving the purchasing public throughout the
United States, and in foreign countries, in which respondent’s trade
literature is distributed, into purchasing such product in erroneous
belief that said representations are true, and that preparation is a
new and peculiar product, with qualities above attributed to it, and
with further effect of diverting business from competitors, among
whom there are those who sell and distribute batteries and battery
solutions through truthful and fair representations, and with the
tendency so to divert.

Upon the foregoing complaint, the Commission made the following

Reporr, FinpiNas as 1o THE Facrs, AND OrpEr

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
the Federal Trade Commission on the 3rd day of July, A. D. 1933,

1The respondent’s representations, as alleged and quoted in the complaint, may be
found set forth, infra, in the flndings,
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issued against and thereafter served its complaint upon respondent,
The Lightning Company, charging it with the use of unfair meth-
ods of competition in commerce in violation of the provisions of said
act. Respondent having entered its appearance and filed its answer
to said complaint, hearings were had before a trial examiner here-
tofore duly appointed, testimony was heard, and evidence taken in
support of the charges stated in the complaint and in opposition
thereto. Thereafter this proceeding came on for final hearing, and
the Commission having duly considered the record and it now be-
ing fully advised in the premises, makes this its report, stating its
findings as to the facts and its conclusions drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, The Lightning Company, is a corpo-
ration organized under the laws of the State of Delaware, with its
principal place of business located in the city of St. Paul, in the
State of Minnesota. It is now and for more than ten years last
past has been engaged in the manufacture and sale of a purported
electric battery rejuvenator, and in the sale and distribution of the
same under the trade name of “Lightning Electrolyte ”, causing
said product when so sold to be transported from its place of busi-
ness, or factory, located in the State of Minnesota, to purchasers
thereof located in States other than the State of Minnesota. For
convenience this product will hereinafter be called Lightning.

Par. 2. The respondent in the sale of Lightning is engaged com-
petitively in interstate commerce with other persons, copartnerships,
and corporations likewise engaged in the sale of preparations for
use for the same said purposes as respondent’s said Lightning;
among which are Battery Life, of St. Paul, Minn.; Battery High
Ball, of Gainesville, Fla.; Battery Life Company, of Cleveland,
Ohio; Electro, of Indianapolis, Ind.; Electro, of Los Angeles, Calif.;
Electro-Life, Detroit, Mich.; Enrich Battery Saver, Cincinnati,
Ohio; Let’s Go, New Orleans, La.; Misto Lite, Glens Falls, N. Y.
Respondent in the sale of Lightning is also in competition in inter-
state commerce with the manufacturers of storage batteries, the pro-
ducers of apparatuses used for the purpose of charging storage
batteries and with wholesalers of sulphuric acid, when such product
is sold by them for use in storage batteries.

Par. 3. Prior to 1931 respondent’s volume of business in the sale
of Lightning, as aforesaid, reached the sum of $65,000 per year.
Since 1931 it has amounted to approximately $200 per month.

Lightning is now and since 1922 has been sold by respondent as
a rejuvenator of storage batteries, principally those used in auto-
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mobiles. Its customers are mainly the proprietors or owners of
garages. It is shipped either by parcel post or express to the pur-
chasers thereof.

Lightning is packed and shipped in two forms: First, because the
postal authorities object to receiving it in liquid form, it is shipped
by parcel post in powdered form; and, second, it is shipped by
express in liquid form, that is to say, “ ready mixed ” in the propor-
tions hereinafter described. Lightning proper, that is to say, in
the powdered form, is made of Epsom salts mixed with small
amounts of alum and glycerine. In the liquid form it is mixed with
three parts of distilled water and one part of sulphuric acid.

The ultimate consumer of Lightning is generally the owner or
operator of an automobile, who buys it from said garage men.

When shipped in the powdered form it is to be mixed by the
garage man. A carton of Lightning is to be mixed with one gallon
of distilled water and one-half gallon of new sulphuric acid. The
garage man drains out the old fluid in the battery and replaces it
with Lightning, mixed with the proportions of water and sulphuric
acid as aforesaid. The garage man charges the owner or operator
of a car a fee for this mixture amounting to $1.50 in the Western
States and $1 in the KEastern States.

A carton of Lightning bears the price mark of $2. It actually
sells to the garage man for $1. The cost of the water is 10 cents
and that of the acid from 40 cents to 50 cents. A carton of Light-
ning so mixed will make from five to six charges for a battery. A
charge of this acid and water costs not to exceed 12 cents; for this
charge, when used with Lightning, the garage man receives from $1
to $1.50. In other words, the owner of a car who uses the Lightning
mixed with sulphuric acid and water has paid from 88 cents to $1.38
for the product Lightning.

The product Lightning is entirely worthless for use in storage
batteries.

Distilled water and sulphuric acid have lonO' been used as a mix-
ture for storage batteries. Sulphuric acid removes sulphation from
the plates of batteries and thereby enlivens, strengthens, and pre-
serves them. New sulphuric acid will often make an apparently
dead battery perform its functions. If a battery is completely dead
nothing will revive it. Also batteries are re-charged by use of elec-
tric currents or “lines ” as the term is used in the trade.

If there is any virtue in Lightning mixture it is due to the sul-
phuric acid and distilled water, and not to Lightning itself. No
claim is made in respondent’s advertising for the virtue of the sul-
phuric acid and water, when mixed with Lightning; it is represented



THE LIGHTNING CO. 89
85 Findings

in the advertising of respondent, hereinafter described in paragraph
4, that it is the use of Lightning itself (a mixture of Epsom salts,
alum and glycerine) which does the things therein claimed.

Par. 4. In the course and conduct of its said business, respondent,
in soliciting the sale of and selling the said product Lightning, has
caused advertisements to be inserted in newspapers and magazines
having interstate circulation, among which the Chicago Examiner,
the Chicago Tribune, New York papers, and such magazines as the
Modern Mechanic, Street and Smith publications and the Pathfinder.
Respondent also caused and now causes circulars, pamphlets and
other printed matter to be distributed to said garage customers and
prospective garage customers located in States other than the State
of Minnesota, for distribution by them, and they are distributed by
them, to their customers who are owners or operators of automobiles,
which contain advertising matter and representations with respect
to purported virtues of its said product. Up until the year 1931
respondent was expending in such advertising a sum varying between
the amounts of $3,000 and $5,000 per annum. Owing to the lack of
business, respondent discontinued its newspaper and magazine adver-
tising about the year 1931.

In and through such media the respondent made and now makes
the following, among other representations and claims as to the vir-
tues of the product Lightning:

Lightning is the self-charging super electrolyte, Lightning charges instantly,
Lightning makes old batteries work like new, Lightning doubles the life of a
battery, Lightning will partially, sometimes wholly, charge a totally dead bat-
tery without help of the line and saves cost of a new battery, Lightning will
charge your battery in your car in from 5 to 20 minutes, Lightning won’t freeze,
can be set out In the coldest climate.

I have Just perfected a brand new plan for you to make money. In the
enclosed envelope you will find a small sample of a wonderful chemical which
was invented by a famous chemist in 1922. It cleans the sulphation from the
battery plates and charges them up by chemical action while doing so. It
therefore charges the customer’s battery while he waits.

You simply pour Lightning Electrolyte into a discharged battery and same
commences to charge instantly. No putting on the line. No waiting for days.
No rentals to pay.

Lightning and you become the talk of the town as soon as you take an old
discharged battery, pour out the old sulphuric acid and water and then pour in
Lightning Electrolyte., You will find instantly you have plenty of current to

turn over the motor and the battery is charged fully with a short run with
the generator attached as usual.

Par. 5. Two physicists and electrical technicians of the Bureau of
Standards made tests of Lightning for the purpose of determining
whether the claims of respondent as to its efficacy were true.
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After mixing the powdered solution of Lightning as directed on
the carton, they procured seven batteries for use in these tests. They
described these tests in the record as follows:

Having established that these batteries were not capable of starting the car,
we then prepared to place in the batteries the solution to be tested. We pre-
pared the Lightning Flectrolyte according to the directions * * * using
chemically pure sulphuric acid * * * and made up a solution of sulphurie
acid without the Lightning. Having prepared the solutions we arranged the
batteries in order. * * * Then Mr. Snyder and I flipped a coin to see
which solution wculd go into the first battery and the coin indicating that
Lightning should go into the first battery, the Lightning was put in. The bat-
tery was immediately placed in the car and we waited ten minutes, timing it
carefully by a watch, then we made a test and found no improvement. We
allowed this battery to stand over in the laboratory until the next day. The
battery did not charge; the motor did not start and the lights were not lit.
This battery was called USL.

Then taking up the Delco battery, we put in a solution of sulphuric acid and
a corresponding amount of Lightning. We put that in and waited ten minutes,
there was no improvement, * * * We allowed that to stand in the laboratory
until the next day and then made a reading and found there was no improve-
ment in the condition of the battery.

Those two batteries were dead to all intents and purposes. So far as the
starting of the car was concerned, they were not charged by either Lightning
or sulphuric acid. We then passed to the three Dbetter batteries, Lightning
solution was placed in an Exide battery. This battery was placed in the car
and we waited until ten minutes had elapsed and we then closed the starter
switch on the car and the engine started. I do not regard the fact that the
car started after Lightning was put in as being evidence that the battery was
charged by Lightning. The same thing can be done with sulphuric acid.

We next placed the sulphuric acid solution in Exide battery No. 4 and we put
that battery in the car., We waited ten minutes and then closed the starter
switch. There was a partial revolution of the engine as there had been when
the battery was first tried, but there was no start. This battery was then put
back to the laboratory and the sulphuric acid solution dumped out, Then we
put in the Lightning solution., Again we walted ten minutes. Again there was
a partial revolution of the engine, but no start. This Exide battery No. 4 was
tried with both the sulphuric acid solution and the Lightning solution and in
nelther case would it start the car. Then we put the sulphurie acid solution
in the Moco battery and placed that battery in the car and walted ten minutes,
and it started the engine immediately. We repeated it four times. So, we
have of the three better batteries, one battery which started with Lightning, one
which started with sulphurie acld solution, and one which failed to start with
either. Discussing the battery which staried when it contained Lightning, the
witness has to say:

“The Lxide battery No. 5, which contained Lightning, showed under labora-
tory tests that it ran the longest of any of these batteries. It gave nearly five
times as much capacity as any of the others, and therefore we can say that
that battery was distinctly superior to the other batteries,” meaning that
Exide battery No. b had more life in it to begin with than the other batteries
which were used in the test.
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The Moco battery gave 1.2 ampere hours. The Exide battery gave 1 ampere
‘hour, That was the cne which failed to start with Lightning or sulphurie acid.
Exide battery No. 5, into which Lightning was placed and the battery which
started the car gave MM 5.7 ampere hours, so that was In a distinetly superior
condition,

The putting of Lightning in Exide battery No. 5 added nothing to the superior
condition which we ultimately found. It was a matter of the sulphuric acld
In the Lightning solution working its way into the pores of the plates and the
same I8 true of the Moco battery. That also worked its way into the pores of
the plates and the battery was enabled to start the car. There was no
Lightning solution there,

The next step was to charge the batteries with electric current. They were
charged at 12 amperes, which approximates the charging current of an automo-
blle for a period of one-half hour * * * An important improvement in the
voltage of these batteries was noted.

We charged the USL battery with a line, L. e., this is the battery which con-
tained the Lightning solution and which had failed to start the car.in its
original condition. This battery, after receiving the line, started the car easily
and promptly. We tried it three times.

Now as I summarize the seven batteries, and in the order bascd upon the
percent of their rated capacity which was delivered on this discharge, I
would like to point out that the first battery in order of merit was the one
given the water treatment. (That is to say, where the plates were washed
with water.) The second, the Delco battery, was one of the two very bad
ones at the beginning. The third was the Moco; the fourth was Exide No. §
which contained Lightning. The fifth battery was the Firestone with the origi-
nal electrolyte unchanged, and the sixth was Exide No. 4, which contained
Lightning, and the seventh was USL, which also contained Lightning. You will
see that out of the seven the three batteries which contained Lightning were
among the four last of the seven in the order of merit.

From the tests and experiments described above these said tech-
nicians concluded that the efficiency of the cells of a battery was
exactly the same with or without the use of Lightning; that Light-
ning would not prevent a battery from freezing, prolong or increase
the life of a battery, rejuvenate or benefit a battery in any way,
release or cause to be released any additional energy from a battery,
or do or perform any of the things claimed for it in the advertising
described in paragraph 4 hereof, and that any money expended in
the purchase of Lightning for use in a storage battery is and was
entirely wasted.

A Dr. K. Arndt, a German scientist of repute, conducted tests with
Lightning for the purpose of determining whether Lightning would
rejuvenate a storage battery and from the results of these tests he
found that it would not.

Four witnesses for respondent—one its president and general man-
ager, two garage men and one who had sold thousands of gallons
of Lightning in the Argentine—testified that Lightning would do
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all that is claimed for it in the advertising described in paragraph 4
hereof. Their testimony is not convincing.

Par. 6. The statements and representations in respondent’s adver-
tising as described in paragraph 4 are false and misleading, in that
Lightning Electrolyte is not a wonderful chemical and was not in-
vented by a famous chemist; is not a self-charging electrolyte; does
not charge batteries instantly, or at all; does not make old batteries
work like new; its use has no effect on old or other batteries; does
not clean sulphation from the plates of old discharged or other bat-
teries; does not charge a battery or the plates of a battery by chem-
ical or other action, or charge either at all; does not rejuvenate bat-
teries; does not double or increase the life of a battery; does not
obviate the need of putting the battery on the service station line;
does not save the rentals and days of service and waiting incident
to such service; will not wholly or partially charge a totally dead
battery; any benefit to a battery from the use of a mixture of sul-
phuric acid and Lightning Electrolyte is derived solely from the sul-
phuric acid.

Par. 7. Each and all of the statements and representations as to
the efficacy of Lightning contained in the advertising as set forth
in paragraph 4, had and have the tendency and capacity to mislead
and deceive the ultimate consumers of said Lightning into the belief
that such statements and representations were and are true, and to
induce them to purchase respondent’s said Lightning in such belief,
and had and have the tendency and capacity to divert trade to
respondent from its said competitors.

CONCLUSION

The practices of the respondent under the conditions and circum-
stances described in the foregoing findings are to the prejudice of
the public and respondent’s competitors and are unfair methods of
competition in interstate commerce, and constitute a violation of an
Act of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission, on the complaint of the Commission, the answer of
the respondent, the testimony and evidence and the briefs of counsel,
and the Commission having made its report in writing, in which
it stated its findings as to the facts, with its conclusions that the
respondent had violated the provisions of an Act of Congress ap-
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proved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ”; and the Commission being fully advised in the premises,

It is ordered, That respondent The Lightning Company, its offi-
cers, agents, employees and representatives, in connection with the
advertising, offering for sale, and sale in interstate commerce, or
in the District of Columbia, of the commodity Lightning Electro-
lyte, or any other product or products of the same or substantially
the same ingredients or compound, cease and desist from repre-
senting in any manner, including by or through the use of testi-
monials or endorsements, in or through newspapers, magazines,
radio, circulars, pamphlets, or other printed or written matter, or
otherwise, that Lightning Electrolyte, or such other product or prod-
ucts, when used in storage batteries, is a self-charging super-electro-
lyte, or that it charges such batteries instantly or at allj that it
makes old batteries work like new or at all; that it doubles the life
of a battery or increases the life of a battery at all; that it will
partially, sometimes wholly, charge a totally dead battery without
help of the line, or that it will charge a totally dead battery at all;
that it saves the cost of a new battery; that it will charge your bat-
tery in your car in from 5 to 20 minutes, or that it will charge such
battery at all; that it will not freeze, and that it can be set out in
the coldest climate without freezing; that it is a wonderful chemical;
that it was invented by a famous chemist; that it will charge a
battery instantly or at all; that due to the use of Lightning Elec-
trolyte, or such other product or products, one will find that instantly
they will have plenty of current to turn over the motor and the
battery will be charged fully with a short run with the generator
attached as usualj that it aids in charging a battery at all; from
the use of any other word, words, or representations stating, import-
ing, or implying that Lightning Electrolyte or any similar sub-
stance or compound has any virtue as a storage battery rejuvenator,
or that its use will charge, aid in the charging, prolong the life,
or increase the efficiency of a storage battery.

It is further ordered, That respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which it
has complied with this order.



24 FEDERAL TRADE COMMISSION DECISIONS

Syllabus 19F.T.C.

Ix THE MATTER OF

AMERICAN SMELTING & REFINING COMPANY

COMPLAINT, OPINION, AND ORDER OF DISMISSAL IN REGARD TO TIIE ALLEGED
VIOLATION OF SEC. 7 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914

Docket 2102. Complaint, Apr. 26, 1933—Order, June 25, 193}

CLAYTON AoT, SEOTION T—MoTioN TO0 DIsMISS—JURISDICTION—SAVING PRo-
vi808—FORMATION OF SUBSIDIARIES WHERE COMPETITION NOT SUBSTANTIALLY
LESSENED.

Respondent’s motlon to dismiss goes only to the jurlsdiction of the Com-
mission, and the facts must be assumed to be as stated In the complaint.
Therefore, the respondent can derive no benefit from the third paragraph of
Section 7, concerning subsidiaries which do not substantially lessen compe-
titlon, inasmuch as substantial lessening of competition must be assumed.

CrLaYroN Act, SECTION T—* COMMERCE "—INTERPRETATION OF STATUTE—CORPO-
RATR! IDENTITY.

Corporate forms will be disregarded when necessary In order to carry out
the substantlve purpose of a statute. Therefore, the newly created sub-
sidiary must be deemed identical with the parent company and so engaged
in “commerce ",

CrLAYTON ACT, SECTION T—ACQUISITION OF STOOK IN COMPETITOR—A CQUISITION OF
ABSETS Pr1oR TO COMPLAINT—SCOPH OF SECTION—JURISDICTION.

The decisions in Thatcher Manufacturing Co. v. Federal Trade Commission,
272 U. 8. 554, and Arrow-Hart & Iegeman Electric Co. v. Federal Trade
Commisgsion, 291 U. S. 587, make it clear that the Commission has no power
to divest assets, even though acquired by unlawful purchase of stock, and
that Section 7 only outlaws mergers effected by stock acquisition, While
the instant case of acquisition of assets through a subsidiary might be dis-
tinguished, the substance of the decisions makes the question of violation one
of means rather than economic consequences. Therefore, the new corpora-
tion must be regarded as a subsidiary of the acquiring company and the
transaction complained of as an acquisition of assets over which this
Commission has no jurisdiction but for which “ a remedy is provided through
the courts,” Thatcher Manufacturing Co. v. Federal Trade Commission, 272
U. 8. 554, and Arrow-Hart & Hegeman Eleciric Co. v. Federal Trade Com-
mission, 291 U, 8. 58T7.

CLAYTON AcT, SECTION T—ACQUISITION OF STOCK IN COMPETITOR—ACQUISITION
oF ASSETS PRIOR T0 COMPLAINT—STOCK OF CORPORATE SUBSIDIARY AS ASSET—
J URISDICTION.

Respondent’s contention that acquisition of assets prior to the filing of
the complaint defeats the jurisdiction of the Commission cannot be sustained
since the respondent’s ownership of the assets is dependent on the stock
ownership of the new corporation, and so an order requiring parting with
the stock of the latter would not be futile, thus distinguishing the instant
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case from Thatcher Manufacturing Co. v. Federal Trade Commission, 272
U. 8. 554, and Arrow-Hart & Hegeman Electrio Co, v, Federal Trade Com-
mission, 291 U. 8. 587.

Mr. Everett F. Haycraft for the Commission,
Sherley, Faust & Wilson and Covington, Burling, Rublee, Ache-
son & Shorb, of Washington, D. C., for respondent.

COMPLAINT

The Federal Trade Commission charges that respondent, Ameri-
can Smelting & Refining Company, hereinafter called respondent,
has violated and is violating' the provisions of Section 7 of an Act
of Congress approved October 15, 1914 (the Clayton Act), entitled
“An Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes ”, and states its charges in that
respect as follows: r

Paragrapa 1. Respondent, American Smelting & Refining Com-
pany, is a corporation organized April 4, 1899, under the laws of the
State of New Jersey, having its principal office and place of business
at 120 Broadway, in the City of New York, State of New York, and
is engaged in the business of smelting and refining primary and
secondary nonferrous metals, including particularly, gold, silver,
lead, copper, spelter (zinc), and in the sale in interstate and foreign
commerce of said products and a varied line of by-products, includ-
ing bismuth, cadmium, antimony, arsenic, platinum, palladium, se-
lenium, tellurium, thalium, zine dust, zinc chloride, copper sulphate
and nickel sulphate, and also mixed metals, as follows: Sheet lead,
calking lead, type metal, babbitts, solders, tin pipe, and sheet tin.
Respondent owns smelters and refining plants in the United States
as follows:

Maurer, N, J. (Perth Amboy Plaut).
Alton, Ill. (Federal plant).

Durango, Colo.
Baltimore, Md.

Reading, Pa. (leased). Omaha, Nebr,
East* Helena, Mont. Denver, Colo. (Globe plant),
Garfield, Utah. Murray, Utah,
Sand Spring, Okla. Amarillo, Tex.
Hayden, Ariz. El Paso, Tex.

Leadville,
plant),

Colo. (Arkansas Valley

San Francisco, Calif. (Selby plant).
Tacoma, Wash.,

~ In addition, the respondent has producing interests in foreign

countries, including Mexico, Peru, Newfoundland, and British Co-

lumbia. Respondent is the largest nonferrous smelting enterprise

in the world. Its income is derived in the major part, from the sale

of products and by-products resulting from the smelting and refining
4772°—36—voL 19—8
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of copper and lead ores from its own mines and from mines of other
large producers, such as Kennecott Copper Corporation, St. Joseph
Lead Company, and other prominent copper and lead companies;
but respondent also acts as sales agent for a number of small pro-
ducers of nonferrous metals, by-products and mixed metals.

Respondent is represented in the metal fabricating industry
through the ownership of stock in a number of subsidiary and
affiliated corporations engaged in the manufacture of various lines
of bronze, brass, and copper products, including the General Cable
Corporation and Revere Copper & Brass, Inc,

As of December 31, 1931, respondent was capitalized as follows:
500,000 shares preferred stock 7% cumulative (par $100)___._____ $50, 000, 000
200,000 shares second preferred 6% cumulative (par $100)______ $20, 000, 000
1,829,940 shares no par common stock (out of an authorized com-

mon stock of 4,000,000 shares)

Its total assets on said date amounted to approximately______ $215, 850, 000

Said respondent, in the course and conduct of its said business,
caused its said products, when sold, to be transported from the
places of manufacture to the purchasers thereof, located in States
other than the State of manufacture, and in foreign countries.

Par. 2. Federated Metal Corporation is a corporation organized
under the laws of the State of Delaware, on June 10, 1924, at which
time it acquired the business and substantially all of the assets of the
following corporations engaged in smelting and refining primary and
secondary nonferrous metals, and in the manufacture and sale of
by-products and mixed metals:

Great Western Smelting & Refining Company, of Chicago.

Duquesne Reduction Company, of Pittsburgh,

Union Smelting & Refining Company.

Trenton Smelting & Refining Company, and the

Fagle Smelting & Refining Works.

The said Federated Metals Corporation, which will be hereinafter
referred to as the Federated Corporation, in September, 1932, was
engaged in the business of smelting and refining nonferrous primary
and secondary metals, including copper, brass, lead, tin, zine, alumi-
num, antimony and alloys, and in the sale of the same in interstate
and foreign commerce in the form of ingots, bars and blocks of
pure metal or alloys, such as brass, bronze, babbitts, and other white
metal alloys, or in the form of finished articles such as pipe, wire,.
type metals and solders, It also is engaged in the scrap metal busi-
ness, that is, buying scrap metal and other secondary metals from
junk dealers and others and reconditioning these materials and re-
selling the same in interstate and foreign commerce in the shape of
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mixed metals and semi-fabricated metals, such as babbitts, solders,
type metal, brass, and similar products. It dealt in all usual forms of
nonferrous secondary metal (exclusive of gold, silver, and other
rare or precious metals), such as scrap residues, drosses, ashes,
oxides, etc., and in the purchase, handling, treating, smelting, refining
and alloying of these materials, and in the sale in interstate and
foreign commerce of the resulting alloys or mixed metals, with
smelters and refineries located at Trenton, N. J., Newark, N. J., Pitts-
burgh, Pa., Detroit, Mich., Whiting, Ind., Chicago, Ill., St. Louis,
Mo., and San Francisco, Calif. Its principal place of business in
September, 1928, was located at 295 Madison Avenue, in the City
and State of New York.

Said Federated Corporation, in the course and conduct of its
said business, caused its said products, when sold, to be transported
from the places of manufacture to the purchasers thereof located in
States other than the State or States where manufactured, and in
foreign countries, in competition with said respondent, American
Smelting and Refining Company.

As of September 30, 1932, the said Federated Corporation had an
authorized stock as follows:

400,000 shares common, no par value, of which

249,845 shares were outstanding and
36,040 shares were held in the treasury.

There were also authorized and outstanding $4,000,000 par value
15-year T-percent convertible sinking fund gold bonds, of which
$1,181,000 par value were held in the sinking fund and $620,500 par
value were held in the treasury. The total value of the Federated
Corporation’s assets as of that date was approximately $14,000,000.

As of September 30, 1932, said Federated Corporation owned and
held the entire authorized and outstanding capital stock of the
Missouri Zinc Company, an Illinois corporation, engaged in smelt-
ing and refining spelter (zinc) with its plant at Beckemeyer, Ill.

Par. 3. On September 30, 1932, the said respondent entered into
an agreement of reorganization with the said Federated Corporation,
and, pursuant to said agreement, said respondent, on or about Decem-
ber 1, 1932, organized a “ New Company ”, under the name of Fed-
erated Metals Corporation, under the laws of the State of Delaware,
and acquired all of the capital stock of said New Company by
exchanging therefor $3,500,000 par value of American Smelting &
Refining Company first mortgage 30-year 5 percent gold bonds, series
“A”, due 1947, and warehouse certificates representing copper, lead,
and spelter in marketable form, of the approximate value of $2,129,-
555.66, and the said respondent has continued to own and hold all of
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the outstanding capital stock of the said New Company, the name of
which has been changed to F. E. D. Corporation.

Pursuant to said agreement, the said Federated Corporation trans-
ferred and delivered, or caused to be transferred and delivered to
the said “ New Company ” organized by the respondent as aforesaid,
on the date of its organization, all of the said Federated Corpora-
tion’s business, assets, goodwill, etc., in exchange for the said bonds
of the said respondent and said warehouse certificates, which were
at that same time transferred to said New Company by said respond-
ent, in exchange for said capital stock of said New Company, as set
forth herein; and said New Company has continued since that day
to own and operate the business of the said Federated Corporation
under the control of said respondent. The said Federated Corpora-
tion, since December 1, 1932, after receiving the proceeds from the
sale of its business and assets to the said New Company, has dis-
tributed the same, pro rata, among its stockholders, and is now in
the process of dissolution.

Par. 4. The acquisition by the respondent of all the capital stock,
or share capital, of the said New Company (the Federated Metals
Corporation of Delaware), as hereinbefore set out, was contrary to
law and in violation of Section 7 of said Clayton Act, and the effect
of such acquisition has been, is and may be:

(@) To substantially lessen competition in interstate and foreign
commerce between the said American Smelting & Refining Company
and the IFederated Metals Corporation of Delaware and its prede-
cessor, the said Federated Metals Corporation of New Jersey, during
and since the year 1932, in the sale and distribution of nonferrous
metals, by-products and mixed metals, including copper, lead (in
various forms), spelter (zinc), zinc dust, lead and tin pipe, bab-
bitts, type metals, solders, etc.

(8) To restrain interstate commerce in the sale of nonferrous
metals, by-products and mixed metals, in certain sections or com-
munities of the United States.

(¢) To tend to create a monopoly in the respondent, American
Smelting & Refining Company, in the sale and distribution in
interstate and foreign commerce, of nonferrous metals, by-products
and mixed metals, including copper, lead (in various forms), spelter
(zine), zinc dust, lead and tin pipe, babbitts, type metals, and
solders.

OPINION OF THE COMMISSION

This is a proceeding against the American Smelting & Refining
Company (hereinafter referred to as the Smelting Company), a New
Jersey Corporation, for violation of Section 7 of the Clayton Act
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(88 Stat. 781; 15 U. S. C. Section 18). Prior to September 30,
1932, according to the complaint, the Smelting Company was in
competition with the Federated Metals Corporation, organized under
the laws of Delaware. The name of this corporation was subse-
quently changed to F. E. D. Corporation, but it will hereinafter
be referred to as the Federated. The Smelting Company and the
Federated were engaged in the smelting and refining and sale in
interstate and foreign commerce of various nonferrous metals.
Under date of September 30, 1932, the Smelting Company and Fed-
erated entered into an agreement whereby Federated agreed to
transfer its assets to a new corporation to be created by the Smelting
Company. The latter was to subscribe to the total capital stock
of the new corporation and pay therefor with its own bonds and
certificates representing quantities of various metals of a specified
value. These bonds and the ownership of the metals were in turn
to be transferred by the New Company to the Federated in payment
for the assets. Pursuant to the agreement, the Smelting Company
organized under the laws of Delaware a new company named Fed-
erated Metals Corporation (hercinafter referred to as the New
Company), and the conveyances of bonds, certificates, and assets
were then made. Among the assets thus acquired by respondent
was the entire outstanding and authorized capital stock of the
Missouri Zinc Company, engaged in smelting and refining spelter
(zinc).! The Federated, after receiving the proceeds from the sale
of its business and assets to the New Company, distributed them
pro rata among its stockholders and is now in process of dissolution.

The pertinent provisions of Section 7 of the Clayton Act are as
follows:

That no corporation engaged in commerce shall acquire, directly or in-
directly, the whole or any part of the stock or other share capital of another
corporation engaged also in commerce, where the effect of such acquisition
may be to substantially lessen competition between the corporation whose
stock is so acquired and the corporation making the acquisition, or to restrain
such commerce in any section or community, or tend to create a monopoly of
any line of commerce.

No corporation shall acquire, directly or indirectly, the whole or any part
of the stock or other share capital of two or more corporations engaged in
commerce where the effect of such acquisition, or the use of such stock by the
voting or granting of proxies or otherwise, may be to substantially lessen
competition between such corporations, or any of them, whose stock or other

share capital is so acquired, or to restrain such commerce in any section or
community, or tend to create a monopoly of any line of ecommerce.

1The complaint makes no specific allegation of competition in Interstate or forelgn
comnrerce between the Zinc Company and respondent, but such could be proved under
the allegation of such competition on the part of the parent corporation.
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This section shall not apply to corporations purchasing such stock solely
for investment and not using the same by voting or otherwise to bring about,
or in attempting to bring about, the substantial lessening of competition. Nor
shall anything contained in this section prevent a corporation engaged in
commerce from causing the formation of subsidiary corporations for the
actual carrying on of their Immediate lawful business, or the natural and
legitimate branches or extensions thereof, or from owning and holding all or a
part of the stock of such subsidiary corporations, when the effect of such
formation is not to substantially lessen competition.

No hearings have been held in this proceeding, but respondents
have filed a motion to dismiss the complaint on the ground that the
facts therein stated do not set forth a violation of Section 7 of the
Clayton Act. The complaint alleges that the effect of respondent’s
acquisition of the stock of the New Company and the assets of
Federated was to substantially lessen competition in interstate and
foreign commerce between respondent on the one hand and the New
Company and Federated on the other, to restrain interstate com-
merce, and to tend to create a monopoly in the respondent. Re-
spondent’s motion to dismiss urges the following grounds: (1) that
respondent did not acquire the stock “of another corporation en-
gaged also in commerce ”, as required by the statute, and that the
acquisition of the stock of the New Company had no effect either
in lessening competition between it and respondent, in restraining
commerce, or in tending to create a monopoly; (2) that the acquisi-
tion by the New Company of the assets of the Federated involved
no violation of the act since the New Company acquired no stock
of the Federated and the transaction resulted in no substantial less-
ening of competition between the New Company and Federated or
between respondent and Federated; and (3) that, as shown by the
complaint, prior to the filing thereof the properties and assets of
Federated had been acquuired by the New Company whose stock had
been acquired by respondent.

Respondent’s grounds for its motion to dismiss are to be considered
only insofar as they go to the jurisdiction of the Commission as
shown by the complaint and motion. The disputed facts with regard
to the existence of competition, the lessening thereof, restraint of
commerce, and tendency toward monopoly, must for the purposes
of this proceeding be assumed to be as stated in the complaint. For
this reason, the respondent can derive no benefit from the last sen-
tence of the third paragraph of the statute, which does not regard
the formation of subsidiary corporations as a violation of the main
injunction of the statute where the effect of such formation does
not substantially lessen competition. The substantial lessening of
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competition being conceded for the purposes of this proceeding,
the exception is not applicable, and thus the main question of whether
there has been a violation of the statute remains.

The statute by its terms requires that both the acquiring corpora-
tion and the one whose stock is acquired be engaged in “ commerce.”
But it is to the substance of a statute that one must look for its
meaning. To insist upon too literal an interpretation of a statute is
frequently to deprive the statute of its ability to accomplish the
great objective toward which it was directed. Under some circum-
stances it seems clear that the technical distinctions of corporate
identity may be disregarded in the sense that the substance of the
stock acquisition may be looked to in order to determine whether or
not it is of the type that the statute sought to make illegal. For
example, respondent concedes that if the New Company had acquired
the stock of the Federated instead of its assets, the Smelting Com-
pany would have been guilty of violating the statute. But that is
so only because under such circumstances one would be justified
in stripping the New Company of its separate corporate identity,
regarding it in its position as a subsidiary as being substantially
identical with the Smelting Company, and thus reaching the con-
clusion that the New Company, as the acquiring corporation, was
engaged in commerce because the Smelting Company was so engaged
in commerce, with the result that there would be an acquisition of
the stock of Federated in violation of Section 7 of the Clayton Act.

The basis for the respondent’s position must then be that the
Substance of the transaction was an acquisition of the assets of the
Federated by the Smelting Company and not an acquisition of
stock of the type that violates the Clayton Act. Thatcher Manu-
facturing Co. v. F. T. C., 272, U. S. 554 (1926). Or, to apply the
principle of the illustration given above, the New Company would
not be “another corporation whose stock is acquired ”, but the
acquiring corporation itself which acquired not stock but assets.
The only ground upon which the conclusion can be contested is by
regarding the New Company as substantially identical with the
Federated and not with the Smelting Company, and thus regard-
ing the acquisition of the stock of the New Company as an acquisi-
tion of stock of the Federated and consequently a violation of Sec-
tion 7 of the Clayton Act.

This is the position taken by counsel for the Commission and three
cases are relied upon in support of that contention. In the first
of these, Aluminum Company of Americav. F. T. O., 284 Fed. 401,
(C. C. A. 8d, 1922), certiorari denied in 261 U. S. 616 (1923), the
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Aluminum company and the Cleveland company had agreed to
organize the Rolling Mills Company to take over the aluminum roll-
ing business and plant of the Cleveland company. The Aluminum
company acquired two thirds and the Cleveland company one third
of the stock of the Rolling Mills Company. In sustaining the
issuance of a cease and desist order for violation of Section 7 of
the Clayton Act, the court said:

Assuming for a moment that at the time of the stock acquisition the new
corporation had not become engaged in commerce because it had not begun
rolling sheets and, therefore, had not been in competition with the Alluminum
company we doubt that the Aluminum company could be saved from violat-
fng the section in view of the next fact that by the terms of the arrange-
ment the Aluminum company at once put the new corporation into commerce,
and put it into commerce in a way which forever prevented competition with
itself.

The court then went on to say that the Rolling Mills Company was
engaged in commerce at the time of the stock acquisition, pointing
out that the stock subscriptions of the Aluminum company were
taken up at monthly intervals over a period of six months after the
transfer of the assets. Respondent distinguishes this case upon the
ground that since the Cleveland company had a substantial interest
in the Rolling Mills Company, the latter was not to be treated as
purely a subsidiary of the Aluminum company, and hence the case
falls without the principle for which respondent contends. Though
the interest of the Cleveland company in the Rolling Mills Com-
pany was a minority interest and thus for many purposes the Rolling
Mills Company should be regarded as a subsidiary of the Aluminum
company, there is some basis for not so regarding it in this connec-
tion. This arises from the fact that the major portion of the pur-
chase price for the mill of the Cleveland company seems to have
consisted in the $200,000 transferred to that company in stock of the
Rolling Mills Company, and that the $400,000 paid by the Aluminum
company to the Rolling Mills Company for the stock acquired by it
went into extension of the plant and working capital.?

Thus a distinction between the Aluminum case and that now at
issue might be drawn on the theory that substantially no funds of
the Aluminum company went into the purchase of the assets of the

3 The exact purchase price and the nature of the consideration for the Cleveland com-
pany’s mill i8 not specifically set forth In the findings of the Commission. It is stated,
however, that the Rolling Mills Company paid to the Cleveland company $34,890.70 *“ over
and above the original cost of the land and buildings purchased by it* and that the
total cost of the rolling mill and the land was $227,154.64, The Cleveland company
acquired * $200,000 worth ” of the stock of the Rolling Mills Company, but nowhere is
it stated {n the findings what the Cleveland company paid the Rolllng Mills Company
for this stock.
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Cleveland company, but that those funds went to acquire a majority
interest in a corporation that had acquired the assets of the Cleve-
land company for its own stock and was operating them in com-
merce. The element of time in the acquisition of these assets of the
competing corporation would not seem determinative, but the source
of their acquisition is relevant in determining whether or not the
company whose stock is acquired is merely an alter ego of the acquir-
ing corporation or a corporation with enough separate identity to
permit the substance of such a transaction to be regarded otherwise
than as an acquisition of the assets of the competing corporation
through the mechanism of creating a subsidiary to acquire these
assets, Cf. Aluminum Co. v. F. T. C. 299 Fed. 361 (C. C. A. 3d.
1924),

The second case, United States v. New England Fish Ewxchange,
258 Fed. 732 (D. C. Mass. 1919), was a proceeding under the Sher-
man and Clayton Acts to dissolve certain organizations of fish deal-
ers. Among these was the Bay State Fishing Company which ac-
quired the control of corporations of dealers, each of which was a
Massachusetts corporation. In six of these cases,® new corporations
were organized, the stock of which was held by the Bay State Fish-
ing Company, to which the dealer corporations transferred their
assets, thus making the individual dealers the employees of the Bay
State Fishing Company and ending competition between them.
This transaction was held to be a violation of the Clayton Act, the
court saying:

We also are of the opinion that the acquisition by the Bay State Fishing Co.
of the stock in the eight corporations in its combination is likewise in violation
of the Clayton Act, The fact that five out of eight of the corporations whose
stock was taken over by the Bay State Fishing Co. were organized under the
laws of Maine, to whom the Massachusetts corporations bearing the same names
conveyed their businesses and assets, does not make the situation different
than it would have been, and pno less a violation of the Clayton Act, had it
taken over the stock of the Massachusetts corporations directly, The respec-
tive Maine and Massachusetts corporations were in substance the same, and
the effect of the formation of the Maine corporations and the taking over of
their stock was to defeat competition between all of the subsidiary corporations.
The combination of these corporations with the Bay State Fishing Co. was
therefore a violation of the Clayton Act and must be dissolved (258 Fed. at
748),

*The stock of two of the corporations was acquired outright., The sssets of one
Massachusetts corporation were transferred to another Massachusetts corporation that
had been organized by the Bay State Fishing Company. The asgets of the other five
Massachusetts corporations were transferred to Maine corporations organized by the
Bay State Fishing Company.
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Respondent distinguishes this case on the ground that the new
corporations were simply successors of the old and thus that they
were not truly subsidiaries of the Bay State Fishing Company. It
states that the owners and stockholders of the old corporation were
the owners and stockholders of the new corporation. DBut the report
of the case is not wholly clear in this respect. The new corporations
were, according to the court, “ organized ” by the Bay State Fishing
Company and their stock was “ transferred ” to the Bay State Fish-
ing Company (248 Fed. at 743). If the stock had been “issued”
to the Bay State Fishing Company, the case would be directly in
point with the transaction of which complaint is now made.

The third case upon which counsel for the Commission rely is
F. 7. C.v. Vivaudou, Inc., 13 F. T. C. 306 (1930). There the
respondent was ordered to divest itself of stock in Parfumerie Melba,
Inc., a corporation which it had organized for the purpose of taking
over the assets of its competitor, the Melba Manufacturing Co.,
under a contract with the Manufacturing company in which it was
stipulated that the respondent might assign the contract to a sub-
sidiary which would assume its obligations under the contract. This
case, like the New England Fish Exchange case, is similar to that
now under consideration.* But the points now advanced by the
respondent were only incidental to the main issues involved in that
proceedings; nor were they considered by the Circuit Court of Ap-
peals which reversed the Commission’s order on the ground that
the necessary substantial lessening of competition had not been
established.

The authority of both the Aluminum case and the New England
Fish Exchange case on the question now before us is considerably
weakened by the decision of the Supreme Court in Z'hatcher Manu-
facturing Co. v. F. T, O., supra. See also Arrow-Hart & Hegeman
Electric Co.v. F. T. C.,291 U, 8, 587 (1934). In the Thatcher case,
the Court held that an acquisition of stock followed by an acquisition
of assets prior to the commencement of proceedings by the Commis-
sion precluded the issuance of a cease and desist order for violation
of Section 7 of the Clayton Act, on the ground that the Commission
had neither power nor authority to bring about a divestiture of assets
even though these assets were secured through an unlawful purchase

¢ The Commliasion’s findirigs do state that *having purchased trade upon which to
gtart and having started upon the trade it had purchased, the new corporation, Par-
fumerie Melba, Inc., was engaged in commerce at the time its capital stock was acquired
by the respondent” (13 F. T, C. at 818). But this finding, taken almost verbatim from
the Aluminum opinion (284 Fed. at 408), contradicts tlhe other findings of the Com-
misslon to the effect that upon the organization of Parfumerle Melba, Inc., all of its
1,000 shares of no par common stock were issued to the respondent. Ibid.
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of stock. The case illustrates that Section 7 of the Clayton Act must
be construed as outlawing mergers effected through stock acquisition
(and not resulting in the acquisition of assets by such stock acquisi-
tion prior to the initiation of a complaint by the Commission) rather
than as outlawing mergers of equal economic significance effected by
the acquisition of assets. This conception of the function of Section
7 of the Clayton Act was not clearly before the courts either in the
Aluminum or the New England Fish Exchange cases, and no acute
discussion of the problem that now faces the Commission is contained
in either of the opinions. The courts there considered economic con-
sequences attendant upon the fact of merger rather than means of
effecting these mergers, whereas the means, since the decisions of the
Supreme Court referred to above, make the difference between right
and wrong.

Much might have been said prior to the Thatcher and Arrow-Hart
cases for a liberal interpretation of the statute that had regard for
the great objectives of the Clayton Act—an interpretation which
would give the Commission effective powers to strike at growing
combinations of corporate power. See Laidler, Concentration in
American Industry, 409; National Industrial Conference Board,
Mergers and the Law, 111; McFarland, Judicial Control of the
F.T. C, 68; Berle and Means, The Modern Corporation and Private
Property, passim. DBut, however one may deprecate the limiting
lanpmage of the statute or the enhancement of those limitations by
judicial construction, the Commission cannot ignore the line of cleav-
age cut by the decisions referred to above. True, it would be possible
to make of the method of acquiring assets through a subsidiary a dis-
tinction which would take the case out of the precise facts of the
controlling cases, but such a distinction would have no regard to the
substance of the principle that they embody.

The case thus narrows down to the conclusion that such disregard
of corporate entities as may under any circumstances be indulged in,
whether it be to support the Commission’s complaint or the respond-
ent’s defense, leads to regarding the New Company merely as a sub-
sidiary of the Smelting Company and thus makes the transaction
complained of an acquisition of the assets of the Federated over
which this Commission has no jurisdiction, but for which, in the
words of the Supreme Court, “ a remedy is provided through the
courts.” Thatcher Manufacturing Co.v. F. T. C., supra, at 561. The
ruling on this question is, however, without prejudice to the pro-
priety of a complaint based solely upon the respondent’s acquisition,
through the New Company, of the stock of the Missouri Zine
Company.
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Respondent’s contention that the acquisition of assets prior to the
institution of proceedings in the instant case, precludes any action
by the Commission cannot be sustained. In the Thatcher case
and Swift & Co. v. F. T. (., decided at the same time, divestiture
of stock alone would have been useless and the fundamental question
was the Commission’s jurisdiction to order a restoration of assets.
In the present case, since the respondent controls the assets of Fed-
erated only through ownership of the New Company’s stock, an
order requiring it to part with the latter would not be a futile
gesture,

Complaint dismissed.
ORDER OF DISMISSAL

This matter coming on to be heard on respondent’s motion to dis-
miss complaint and brief in support thereof, and brief by counsel
for the Commission in opposition to said motion, and the Commis-
sion having heard oral argument and having duly considered the
matter and being now advised in the premises:

It is ordered, That the complaint herein be and the same hereby
is dismissed, pursuant to the written opinion of the Commission
filed and entered herein on June 22, 1934.
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Syllabus

In tHE MATTER OF
THE CHARLES R. SPICER COMPANY, INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5§ OF AN ACT OF CONGRESS APIPROVED SEPT. 26, 1914

Dacket 2089. Complaint, Feb. 3, 1933—Decision, June 26, 193}

Where a corporation engaged in the sale and distribution of various proprie-

(a)

(b

~—

(¢)

tary medicines direct to the purchasing publie, by mail, or through agents,
and through wholesale druggists; in advertising the same through book-
lets, folders and circulars, newspapers, magazines, and testimonials,
Represented that its “ Palvo” or “ Palvo Vegetable Compound ” constituted
a cure, remedy, or competent and adequate treatment for female troubles
generally, and included among those specified, serious diseases and patho-
logical conditions classified under the general heading of female diseases,
facts belng that many of those named require surgical treatment for relief,
and preparation in question, with mild laxative and sedative effects and
antispasmodic and slight tonie properties, and a tendency to relieve pains
incident to certain conditions and ailments of women, was not curative
of, or an effective treatment for any serious condition of the female organs,
had no curative effects where any definite pathology existed, or any effect
on the causes underlying or forming the basis of female troubles and
would not cure specific ailments named, but, used for pain, was purely
symptomatic in its effects;

Represented that its “ Spicer's Compound ” was a * blood tonic and system
builder” and purified the blood, and would *“work the cold, bile, filth,
malaria, and impurities from your system in a surprising manner, and
build you up all over ”, and was a cure, remedy or competent and adequate
treatment for * Indigestion—Sour Stomach—Constipation—Billlousness—
Torpid Liver—Kidney and Bladder Troubles—Pain in the Back and
Hips—Frequent Urination—Weak Bladder—Nervo Sexual Debility—Im-
pure Blood—Sallow Complexion—Pimples and DBlotches—Dull, Lazy Feel-
ing—Loss of Appetite”, facts being that preparation in question consti-
tuted a laxative, diuretic and tonie, but could not accurately or correctly
be represented as a blood purifier or blood tonic, or as having results at-
tributed to it, or as a cure, remedy or competent and adequate treatment
for the various ailments or conditions mentioned; and

Represented its ¢ Special Compound No. 141" as a cure, remedy or com-
petent and adequate treatment for lost manhood and as a lasting tonie
through such statements as “* * * it is not merely a temporary
stimulant but a lasting tonlc * * *", and, “ Especially recommended for
weak, nervous and run-down men and women who are troubled with Lost
Vitality, Nervo-Sexual-Debility (lost manhood)”, facts being that prepara-
tion in question, the therapeutic effects of which were limited to those of
a tonic and a stimulant to the appetite, would not restore entirely lost
sexual power, and had no therapeutic effect on any disease causing loss of
such power, could not correctly be described as a lasting tonic, and did
not constitute a cure, remedy, or competent and adequate treatment for
lost manhood, lost vitality, sexual debility, or nervo-sexual debility;
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With capacity and tendency to confuse, mislead; and decelve members of the
public into believing that its said medicine constituted a cure or remedy
or competent and adequate treatment, respectively, for the various diseases,
ailments and physical conditions for which recommended as aforesald,
or that they would give relief in such cases, when such was not the case
or true to a Ilimited extent only, and to induce members of the public to
buy and use the said medicines because of the erroneous beliefs thus
engendered, and divert trade to it from competitors engaged In the sale
of medicines adapted to and used for the treatment of the same ailments
and conditions for which it offered its preparations, or from those engaged
in sale of medicines adapted to and used for treatment of the diseases
which produce or cause the conditions or ailments for which it represented
its medicines as treatments; to the substantial injury and prejudice of
competitors who in no wise misrepresent the therapeutic effects of their
products, and with effect of diverting business thereform and tendency

80 to do:

Held, That such practices, under the circumstances set forth, were all to the
Injury of the public and competitors, and constituted unfair methods of
competition.

Mr. Harry D. Michael for the Commission.
Canada & Russell, of Memphis, Tenn., for respondent.

Syxoprsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, a Tennessee corporation engaged in the sale and distri-
bution of certain proprietary medicines or medical preparations to
druggists and the consuming public, and with principal office and
place of business in Memphis, with advertising falsely or mislead-
ingly and misrepresenting product as to qualities or properties, in
violation of the provisions of Section 5 of such Act, prohibiting the
use of unfair methods of competition in interstate commerce.

Respondent, as charged, engaged as aforesaid, in advertising cer-
tain of its said preparations in newspapers, magazines and other
publications of general circulation, and in sales promotional litera-
ture such as letters, booklets, pamphlets and other similar matter,
and through salesmen or solicitors, represents that (@) its “ Palvo
Vegetable Compound ”, is & new remedy for female troubles, and
an effective therapeutic agent or remedy for the relief and cure of
ailments peculiar to women, and has restored health and happiness
to thousands of suffering women, and constitutes a tonic and effec-
tive therapeutic agent or remedy for the treatment, relief and cure
of numerous specified ailments and conditions; (b) its “ Compound ”
purifies the blood, reestablishes peristaltic action, constitutes a
system builder for both men and women, and that it does and will
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eliminate from the system cold, bile, malaria, and impurities, and
constitutes an effective therapeutic agent or remedy for the relief
and cure of weakmess, nervousness, indigestion, biliousness, and
various othe ailments and conditions; and (c¢) its special “ Com-
pound No. 141 ” constitutes an effective therapeutic agent or remedy
for the relief and cure of, and will cure nervous and rundown con-
ditions of men and women, lost or low vitality, and nervo sexual
debility, and constitutes a lasting tonic; the facts being said various
Preparations are not such therapeutic agents or remedies as repre-
sented, nor effective for the relief or cure of the various diseases and
ailments specified, and cannot accomplish the results or effects
attributed to them by respondent.

Use by respondent, as alleged, of such representations, statements
and assertions “ in advertising, selling and distributing said products,
are false, misleading and deceptive; and have and had the capacity,
tendency and effect of misleading and deceiving the purchasing and
consuming public throughout the United States into purchasing said
Products in the erroneous beliefs that such representations, state-
ments and assertions (1) are and were true in fact, (2) that such
Products are effective therapeutic agents or remedies for the relief
and cure of the respective diseases or physical ailments speci-
fied * * * and (3) that the said medicinal preparations are
products of the respective kind and character stated in said repre-
sentations and can and will accomplish the several respective thera-
Peutic effects or results attributed to them by such representations ”,
and use of said false, misleading and deceptive representations,
statements and assertions, as aforesaid, constitutes practices or
methods of competition which are unfair to its competitors (among
whom there are those who sell and distribute through truthful and
fair representations, products for the alleviation and treatment of
the same kind of ailments as those for which respondent recommends
and sells its said products), and tend to and do (a) prejudice and
injure the public, () unfairly divert trade from and otherwise
prejudice and injure competitors, and, (¢) operate as a restraint upon
and a detriment to the freedom of fair and legitimate competition in
the business of selling therapeutic agents or medicinal preparation
for the treatment of human ailments and physical conditions; in
violation of the provisions of Section 5.

Upon the foregoing complaint, the Commission made the following

Rerort, FinpINes As 1o Facrs, AND OrpER

Pursuant te the provisions of an Act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commis-
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sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued and served its complaint upon the
respondent, The Charles R. Spicer Company, Inc., charging said
respondent with the use of unfair methods of competition in inter-
state commerce in violation of the provisions of Section 5 of said Act.

Respondent having entered its appearance and filed its answer to
said complaint, hearings were had and evidence was introduced in
support of the allegations of said complaint and in opposition thereto
before a trial examiner of the Federal Trade Commission thereto-
fore duly appointed.

Thereupon this proceeding came on for final hearing, and counsel
for the Federal Trade Commission and counsel for respondent hav-
ing submitted briefs, oral argument having been dispensed with
on account of failure of counsel for respondent to appear at the time
set therefor, and the Commission, having duly considered the record
and being fully advised in the premises, makes this its findings as
to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrapu 1. The respondent, The Charles R. Spicer Company,
Inc., is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Tennessee, and has its prin-
cipal office and place of business in the city of Memphis in said State.
Said respondent is now, and has been engaged for more than four
years last past, in the business of selling and distributing in inter-
state commerce in and among the various States of the United States
to members of the public various proprietary medicines or medicinal
preparations among which are the following, which are designated
and described by respondent, respectively, as:

(a) “Palvo” or “ Palvo Vegetable Compound.”

(b) “Spicer's Compound ”, also designated as “ Nux-Herbs and Iron” and
* Spicer’'s Nux-Herbs and Iron.”

(c¢) * Spicer's Special Compound Number 141" or “ Spicer’s Speclal Tonic
Number 141.”
and said respondent causes and has caused its said medicines, when
so sold, to be transported in interstate commerce from its said place
of business in Tennessee to, into and through States of the United
States other than Tennessee to persons, firms, and corporations to
whom or to which its said products are or have been sold. Respond-
ent sells its said preparations direct to the purchasing public by mail
or through agents and also sells them to wholesale druggists for
ultimate resale to members of the consuming public by retail stores,
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Par. 2. During the time above mentioned other individuals, firms,

and corporations in various States of the United States are and have
n engaged in the sale and distribution in interstate commerce of

medicinal preparations similar in kind to those of respondent and
also of those designed, intended, or used for the treatment of the
various diseases and bodily ailments for which respondent’s said
Preparations are represented and advertised as hereinafter shown,
and such other individuals, firms, and corporations have caused and
do now cause their said preparations, when sold by them, to be
transported from various States of the United States to, into, and
through States other than the State of origin of the shipment thereof,
to the purchasers thereof to whom or to which they are or have been
sold. Such competitors sell their products to wholesale and retail
druggists for ultimate resale to members of the purchasing public
and in some instances, directly to the consumers. Respondent has
heen, during the aforesaid time, in direct and substantial competition
In interstate commerce in the sale of its said preparations with such
other individuals, firms and corporations.

Par. 3. Respondent, in advertising its said products, makes use of
booklets, advertising folders and circulars distributed to the purchas-
ing public in various States of the United States. Respondent has
also made use of advertisements inserted in newspapers and maga-
zines circulated to the purchasing public in the various States of the
United States. In its advertising matter in regard to Palvo, respond-
ent represents by direct statements and by implication, that said
Mmedicine is a cure, remedy or competent and adequate treatment for
“ female troubles ” generally, including “ovarian pains”, % painful
and irregular menstrual periods?”, “ uterine displacements (falling
of the womb)?”, “leucorrhea or whites ”, “ pus tubes ”, “ change of
life , “ pregnancy”. By the use of testimonial letters, respondent
Tepresents that said medicine is a cure, remedy, and competent and
adequate treatment for serious diseases and pathological conditions
classed under the general heading of female diseases, many of which
would require surgical treatment for relief.

The formula of Palvo is as follows:

Fluid extract: m

Cascara sagrada Aromatic o oo oo 30
Yiburnum opulus (eramp bark) oo e e o oo 18
Viburnum prunifolium (black haw) 18
Cimicifuga (black cohosh) 18
Caulophyllum (blue cohosh) — 9
Mitchella repens (squaw vine) e 9
Aletris (Unlcorn TOOt) o oo e e e 9
Hydrastis (golden seal root) U. 8. P e ceeeeem 3

4772°—~36—voL 19——8
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In addition 25 percent of the medicine consists of alcohol.

Neither the formula of Palvo nor its ingredients are “ new ”, The
representation that Palvo is a cure, remedy, or competent and
adequate treatment for female troubles generally is misleading and
untrue since it is much too broad a representation. Said medicine is
not curative of, or an effective treatment for any serious condition
of the female organs. It has no curative eflects where any definite
pathology exists. It will not cure or remedy ovarian pains, uterine
displacements, leucorrhea, pus tubes, enlargement or inflammation
of the generative organs, fibroids of the uterus, cyst of the ovary,
cancer of the uterus, infections of the uterus or of the Fallopian
tubes, all of which are included in the term “ female troubles ”. It
has no effect on the causes underlying or forming the basis of female
troubles. It is not a general tonic for women.

Palvo is 2 mild laxative and has a sedative effect and anti-spas-
modic properties. It will tend to relieve constipation and some few
types of pain such as menstrual pains. In its use for pain, its effects
are purely symptomatic, It will tend to relieve pains incident to the
menstrual periods of women and in connection with amenorrhea,
dysmenorrhea, and menorrhagia, but will not be curative of any
definite pathology producing or causing the same. It has, also,
slight tonic properties.

In its advertising of Spicer’s Compound, respondent represents,
among other things, that it is a “ Blood Tonic and System Builder ”
and that it “ Purifies the Blood ”. Respondent has also represented
that “ It will work the cold, bile, filth, malaria, and impurities from
your system in a surprising manner, and build you up all over ”;
that it is a cure, remedy or competent and adequate treatment. for
% Indigestion—Sour Stomach—Constipation—Biliousness—Torpid
Liver—Kidney and Bladder Troubles—Pain in the Back and Hips—
Frequent urination—Weak Bladder—Nervo Sexual Debility—Im-
pure Blood—Sallow Complexion—Pimples and Blotches—Dull,
Lazy Feeling—Loss of Appetite.”

The formula for Spicer’s Compound is as follows:

Each 50 gallons contains an infusion consisting of:

Alexandria senna leaves 7 1b. 80z
Buchu leaves (short) 2 1b, 4 02.
Juniper berries - 2 1b. 4 02.
Rhubarb root 2 1b. 4 0z.
Jalap root 11b. 12 oz.

Compound lcorice powder ; 11b.
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The above infusion is mixed with the following solution:
Epsom salts 100 1bs.
Fluid extract nux vomica 24 oz.
Fluid extract belladonna root 6 oz.
Fluid extract cascara sagrada aromatic 98 oz,
Tincture iron chloride 24 oz,
Sodium benzoate 2 lbs.
Saccharine 3% oz.
Caramel color 1 gal

The total amount being 50 gallons.

Spicer’s Compound is a laxative, a diuretic, and a tonic as stated
on the label. Any representations beyond such therapeutic effects
are either greatly exaggerated or grossly inaccurate. The iron con-
tent would tend to restore the hemoglobin content of the blood and
to increase the red blood corpuscles in cases where there is a lack
of iron in the diet, but absorption of the iron may be prevented
by the laxative effect of other ingredients. Said preparation further
acts as a stimulant to the appetite by reason of ingredients that have
the effects of bitters. It is not correct to represent it as purifying
the blood. It has no effect on impure blood except such effect as a
laxative would have where the impurities in the blood are such as
are caused by constipation. It is not accurate to represent said
medicine as a “blood tonic ” since its effects on the blood are limited
to those stated above. It is incorrect to represent that Spicer’s Com-
pound “ will work the cold, bile, filth, malaria and impurities from
your system ” because its effects in such cases would be limited to
those attendant upon evacuation of waste matter from the bowels.
Said medicine is not an adequate or competent treatment for malaria
and is not indicated in the treatment thereof. It will have no effect
on colds except that produced by its laxative properties. It is not
a cure, remedy or competent and adequate treatment for indigestion,
sour stomach, constipation, biliousness, torpid liver, kidney and blad-
der troubles, pain in the back and hips, frequent urination, weak
bladder, nervo-sexual debility, sallow complexion, pimples, and
blotches, dull and lazy feeling, or loss of appetite.

Such representations are either inaccurate, unwarranted, too gen-
eral, or lacking in specific limitation. Its effects in indigestion and
sour stomach are limited to the effects produced by a laxative in such
Cases, Its use in constipation gives temporary relief only. It hasno
direct effect on the liver and its only effect in biliousness and torpid
liver is such as may result from a cleaning out of the intestines., Its
effect in kidney and bladder troubles is limited to that produced by
& diuretic which is merely to increase the flow of urine. Its effect
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in cases of pain in the back and hips is limited to those cases where
the condition is caused by constipation. It would be of no thera-
peutic effect in cases of frequent urination. Its only effect in nervo-
sexual debility would be that given by a mild tonic. It will not
give relief in cases of sallow complexion, pimples and blotches except
in those cases occasioned by constipation. It will give relief in cases
of dull or lazy feeling and loss of appetite only in those cases occa-
sioned by constipation or where a mild tonic or a stimulant to the
appetite is all that would be required. It is much too broad and
grossly inaccurate to represent this medicine as being a system
builder. Its effects on the system would be limited to those herein
set out.

Spicer’s Special Compound No. 141 is represented as being a cure,
remedy or competent and adequate treatment for lost manhood and
as a lasting tonic. Representations that have been made by re-
spondent in this regard are as follows: ;

Especially recommended for nervo-sexual debility (lost manhood).

Spicer's Special Tonic Number 141 is especially recommended for weak,
nervous, and run-down men and women who are troubled with low vitality,

nervo-sexual debility (lost manhood).
it i3 not merely a temporary stimulant but a lasting tonte . . .
Especially recommended for weak, nervous and run-down men and women
who are troubled with lost vitality, nervo-sexual debility (lost manhood).

The formula for Spicer’s Special Compound No. 141 is as follows:

Damiana 80 gr.
Saw palmetto. _- 80 gr.
Muirapuama 40 gr.
Nux vomica 8 gr.
Iron pyrophosphate soluble 8 gr.
Alcobol - 22%

The term “lost manhood ” includes the entire loss of sexual power
as distinguished from a temporary suspension. So do likewise the
terms “ lost vitality *, “ sexual debility ” and “ nervo-sexual debility "
This medicine will not restore sexual power when it has been entirely
lost. It has no therapeutic effect on any disease causing loss of
sexual power, Its therapeutic effects are limited to those of a tonic
and a stimulant to the appetite. Some of the ingredients of this
medicine are used for their supposed aphrodisiac effect but controlled
clinical tests have failed to demonstrate any such effect. It is not
correct to describe this medicine as a lasting tonic. The iron in-
gredient would tend to build up the hemoglobin content of the blood
and to increase the red blood corpuscles in cases where there is &
lack of iron in the diet. Said medicine is not a cure, remedy or com-
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petent and adequate treatment for lost manhood, lost vitality, sexual
debility or nervo-sexual debility. It may be of some benefit in run-
down conditions not caused by any serious diseased condition or by
old age and then principally because of its tonic properties.

Par. 4. The representations of respondent as aforesaid, have had
and do have the capacity and tendency to confuse, mislead and
deceive members of the public into the belief that respondent’s said
medicines are a cure, remedy or competent and adequate treatment,
respectively, for the various and sundry diseases, ailments and physi-
cal eonditions of the human body for which they are recommended by
respondent as aforesaid or that they will give relief in such cases
when such are not the facts or only to a limited extent. Said repre-
sentations have had and do have the tendency and capacity to induce
members of the public to buy and use the said medicines because
of the erroneous beliefs engendered as above set forth, and to divert
trade to respondent from competitors engaged in the sale in inter-
state commerce of medicines adapted to and used for the treatment
of the various diseases, ailments and physical conditions of the
human body for which respondent represents its said preparations,
respectively, or from competitors engaged in the sale as aforesaid
of medicines adapted to and used for the treatment of the diseases
which produce or cause the conditions or ailments for which respond-
ent represents his medicines, respectively, to be treatments.

Par. 5, There are among the competitors of respondent in the sale
of its said products those who in no wise misrepresent the thera-
peutic effects of their competing products, and respondent’s acts and
Practices as hereinbefore set forth tend to and do divert business to
respondent from its competitors, to the substantial injury and prej-
udice of such competitors.

CONCLUSION

The practices of said respondent, under the conditions and circum-
stances' described in the foregoing findings, are all to the injury
and prejudice of the public and of respondent’s competitors, and
constitute unfair methods of competition in commerce and are in
violation of an Act of Congress approved September 26, 1914,
entitled “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been duly heard by the Federal Trade
Commission upon the complaint of the Commission, the answer of
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respondent, the testimony in support of the charges of said com-
plaint and in opposition thereto and briefs filed herein by counsel
for the Commission and for respondent, oral argument having been
dispensed with on account of failure of counsel for respondent to
appear at the time set therefor, and the Commission having made
its findings as to the facts and its conclusion that said respondent
has violated the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties and for other purposes”:

It is ordered, That respondent, The Charles R. Spicer Company,
Inc., a corporation, its officers, directors, agents, representatives,
servants and employees in connection with the sale, offering for sale,
or distribution in interstate commerce and the District ol Columbia
of its preparation known as Palvo or of any medicine of the same
or substantially the same ingredients under any other name, cease
and desist from representing by express statement, by implication
or by use of the statements, testimonials or endorsements of others,
that said medicine is a cure, remedy, or competent and adequate
treatment for female troubles or female diseases, ovarian pains,
painful and irregular menstrual periods, uterine displacements, fall-
ing of the womb, leucorrhea or whites, pus tubes, or any diseased
condition of the female organs or of ailments incident to change of
life or pregnancy; or that it will give relief in any diseased condition
of the female organs other than giving some relief from pain and
such relief as may be brought about in such cases by laxative effects;
or that it will relieve female troubles unless such term is specifically
limited to relief from pain in the ordinary menstrual period and in
amenorrhea, dysmenorrhea, and menorrhagia, where no definite
pathology exists, and to such relief in such cases as may result from
the laxative and sedative properties of said medicine.

1t i3 further ordered, That respondent, its officers, directors, agents,
representatives, servants and employees, in connection with the sale,
offering for sale or distribution in interstate commerce and the Dis-
trict of Columbia of its preparation known as Spicer’s Compound, or
of any medicine of the same or substantially the same ingredients
under any other name, cease and desist from representing, by express
statement or by implication, or by use of the statements, testimonials
or endorsements of others, that said medicine is a cure, remedy, or
competent and adequate treatment for indigestion, sour stomach,
constipation, biliousness, torpid liver, kidney troubles, bladder
troubles, pain in the back and hips, frequent urination, weak bladder,
nervo-sexual debility, impure blood, sallow complexion, pimples,
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blotches, dull or lazy feeling, loss of appetite, colds or malaria; or
that it will purify the blood, unless it is specifically limited to the
effect on the'blood of the removal of waste matter from the bowels
in cases where the blood has been affected by constipation; or that
it is a blood tonic, unless it is specifically limited to a tendency
to increase the hemoglobin content of the blood and to increase red
blood corpuscles in cases where there is a lack of iron in the diet; or
that it is a system-builder, unless it is specifically limited to its effect
on the blood as just stated and to its tonic effects and to its effects
in stimulating the appetite; or that it works the cold, bile, filth or
impurities from the system unless it is specifically limited to the
effects of the laxative properties and the evacuation of the waste
matter from the bowels; or that it is a treatment for malaria; or that
it will relieve indigestion or sour stomach, unless such relief is
limited to cases due to constipation; or that it will relieve constipa-
tion, unless it is limited to temporary relief; or that it acts directly
on the liver; or that it will relieve biliousness or torpid liver, unless
1t is limited to cases where no definite pathology exists and to such
relief as may be occasioned by the removal of waste products from
the intestinal tract; or that it will relieve kidney or bladder trouble
unless it is limited to the soothing effect of the diuretic; or that it
will relieve pain in the back and hips, unless it is limited to cases
resulting from constipation; or that it will relieve frequent urina-
tion; or that it will relieve nervo-sexual debility, unless it is speci-
fically limited to a slight tonic effect in minor cases and to those not
Caused by disease or old age; or that it will relieve sallow complex-
lon, pimples, or blotches unless it is specifically limited to cases of
any such nature due to constipation; or that it will relieve colds,
Unless it is limited to the effects of a laxative in such cases; or that
it will relieve dull or lazy feeling, unless it is limited to cases due to
Constipation and to the effects of a tonic and a stimulant to the appe-
tite; or that it will relieve loss of appetite, unless it is limited to its
tonic effects, to the effects of a temporary stimulant to the appetite
and to the laxative effect in cases due to constipation.

It is further ordered, That respondent, its officers, directors,
agents, representatives, servants and employees, in connection with.
the sale, offering for sale or distribution in interstate commerce and
in the District of Columbia, of its preparation known as Spicer’s
Special Compound No. 141, or of any medicine of the same or sub-
Stantially the same ingredients under any other name, cease and
desist from representing by express statement, or by implication, or
by use of the statements, testimonials or endorsements of others, that
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said medicine is a cure, remedy, or competent and adequate treat-
ment for lost manhood, lost vitality, sexual debility or nervo-sexual
debility; or that it will relieve any such condition unless it is specifi-
cally limited to cases not occasioned by disease, old age, or other
cause producing permanent loss of sexual power, and unless it is
limited to minor cases of lowered sexual ability of a temporary
nature and to the effects produced by a tonic, a stimulant to the
appetite, and the iron ingredient tending to increase the hemoglobin
content and the red corpuscles in the blood in cases where there is
a deficiency of iron in the diet.

1t is further ordered, That respondent, within 60 days from and
after the date of the service upon it of this order, shall file with the
Commission a report in writing, setting forth in detail the manner
and form in which it is complying with the order to cease and desist
hereinabove set forth,
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INx THE MATTER OF

CURRIER’S TABLETS, INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THR ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914

Docket 2095. Complaint, Mar. 14, 1933—Decision, June 26, 1934

Where a corporation engaged in the manufacture of a medicine for ailments
and diseaseg of the stomach and digestive organs, the ingredients in which
constituted at one time a popular stock combination with drug houses as
a reputed remedy for gastric ulcer or irritation, but was discredited among
the medical profession because of its untoward effects, and In the sale of
sald remedy by and through mail order, selected druggists, who acted as
fts exclusive agents in their particular localities, and, finally, through such
druggists as desired to handle its said product, and sale direct to ultimate
consumers who were not able to purchase from a druggist dealer; in
describing the same in newspaper and radio advertising, and in bulleting
and circulars distributed to druggist dealers—

Falgely represented that said tablets never failed to rid sufferers of gas pailns,
indigestion, ulcers, heartburn, acidosls and counstipation, were guaranteed
to rid one of stomach troubles and bring Instant and positive relief,
constituted a * positive remedy” for gastritis, acute indigestion, hyper-
acidity, stomach ulcers, or any ailments caused by an excessive acid
condition, regardless of the patient’s condition, contained nothing that
could possibly hurt one, a child could take a whole bottle without the
slightest i1l effects, X-ray pictures proved that they had rid 2,441 sufferers
of gas pains and ulcers, and their discovery had startled the civilized
world;

The facts being that the combination concerned merely provided temporary
relief, might actually aggravate conditions and do more harm than good,
fnvolved actual danger to the user through presence of certain ingredients,
and, for self-medication, constituted a dangerous combination in that it
might actually harm one taking it without expert medical advice, and in
that any possible temporary relief might give a false hope to a person with
some serious disease needing immedlate medical attention, and preparation
did not possess such therapeutic value so that it could truthfully be desig-
nated or referred to as a cure or safe remedy for sufferers from stomach
troubles, ulcers, acidosis, indigestion, nausea, or similar diseases, on fifteen
days’ trial or otherwise, nor give lasting relief;

With effect of inducing the econsuming public to purchase said product in the
erroncous belief that it was a remedy or cure for aforesaid various ail-
ments and other diseases of the stomach, and use thereof would relieve
or completely restore health to the persons suffering therefrom, and of
diverting trade from and otherwise injuring competitors, and with tendency
80 to divert:

Held, That such practices, under the circumstances set forth, were to the preju-
dice of the public and competitors, and constituted unfair methods of
competition,
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Mr. Everett F. Haycraft and Mr. Marshall Morgan for the
Commission,
Kelby & Lawson and Davis & Thorne, of Los Angeles, Calif., for
respondent.
Sy~opsis or COMPLAINT

Réciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, a Delaware corporation engaged in the sale and distribu-
tion in the various States of products described as remedies for
stomach troubles, ulcers, acidosis, indigestion, nausea and other ail-
ments or diseases, and with principal office and place of business
in Los Angeles, with advertising falsely or misleadingly as to quali-
ties or properties of product, and using endorsements or testimonials
falsely or misleadingly, in that respondent (1) falsely represents
through pamphlets, catalogs, leaflets, letters, circulars, radio broad-
casts and otherwise that his said products or tablets constitute a cure
or safe remedy for sufferers from stomach troubles, ulcers, acidosis,
indigestion, nausea and other similar ailments or diseases! the facts

1 As alleged in the complaint, such false and mislending statements and répresentatlons
included the following:

“ 1 Guarantee to rid ycu of stomach troubles, gas pains 15-day trial or no pay Currler's
Famous Stomach Tablets never fail to rid sufferers of gas pains, indigestion, ulcers,
nausea, heartburn, acidosis, constipatlon. Agnes Riley of Monrovia, Calif., writes: * My
husband in bed with terrible gas palns and ulcers was given up. After taking 8 Currler's
Tablets he began to improve. Now he is well and at work! I don't eare how old and
severe your stomach trouble, I guarantee Currier's Tablets to bring you instant and
positive relief or they are free to you. Write now for my free book, *Facts How
Currier’s Tablets Quickly RId Thousands of Sufferers From Stomach Trouble, and my
specinl 15-day trial or no pay. Currier's Tablets, Inc.,, Dept. 800, 1460 Vine 8$t., Los
Angeles!”

“ Stomach troubles healed! X-ray pictures prove rids 2,441 sufferers of gas palns,
uleers, indigestlon; accept full 15-day trial offer.,”

“ Friends, almost in every case, gastritis, acute Indigestion, hyperacidity, stomach
ulcers are cuused by an excess acld condition of the atomach. If you have been suffering
fromr stomach trouble for any length of time, caused by this condition, I want to say
to you that I am bringing to you a message which Is of vital importance to you., This
message concerns the famous Currier’s Stomach Tablets which are a positive relief remedy
for these conditions. In fact, Currler's Tablets, Inc, are so sure that these tablets will
relleve you that they absolutely guarantee them to bring you rellef, regardless of your
present conditlon, within 1§ days, or your money wiil be refunded to you {mmediately.
Also, please do not confuse Currler’s Tablets with the ordinary stomach remedy, or any-
thing that you have ever heard about or tricd before. The discovery of the formula for
Currler’s Stomach Tablets has startled the clvillzed world, and 1 say to you that it
maked it absolutely unnecessary for anyone to continue to suffer fromr these conditions.
May we say to you also that it 18 not the object of this radio broadcast to have you send
for Currier’s Tablets. We are broadcasting this message in the hope that you who are
suffering will hear this message and let us know where you are go that we may send
to you, by mail, this priceless information conrerning Currier's Tablets. Full detailed
faformation will be sent to you without any obligation if you will take the trouble to g0
to your telephone now and call Hollywooed 7934, or if you will write a letter or a postal
card to Currier’s Messenger, ¢/o K. N, X., Hollywood, California.”

“ Currler's Btomach Tablets are absolutely guaranteed to relieve gastritls, acute indi-
gestion, hyperacidity, stomach ulcers, or any of these allments caused by an excess acid
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being they do not possess such therapeutic value or medicinal quali-
ties so they may be truthfully so represented, designated or referred
to, and in that respondent (2) distributes circulars, booklets or pam-
phlets in which various persons give or purport to give testimonials to
the effect that they had been suffering from stomach troubles or other
various diseases and had been completely cured or restored to health
by use of respondent’s said tablets, notwithstanding fact that re-
spondent was without knowledge as to the disorder, diseases or ail-
ments from which such persons were actually or had been suffering;
with capacity and tendency to mislead and deceive, or with effect of
misleading and deceiving the purchasing public into believing that
tablets in question constituted remedies or cures for the various ail-
ments and diseases for which represented as above set forth, and
that their use would relieve, cure or completely restore to health
persons suffering therefrom, and of inducing purchase of its said
tablets in reliance upon such erroneous belief, and of diverting trade
from and otherwise injuring competitors of respondent, and with
tendency so to induce and divert; all to the prejudice of the public
and competitors.

Upon the foregoing complaint, the Commission made the following
L
Rerort, FInpINGS A8 TO THE Facts, AND ORrpER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent, Currier’s Tablets, Inc.,
charging it with the use of unfair methods of competition in inter-
state commerce in violation of the provisions of Section 5 of said
Act.

Respondent thereupon entered its appearance by counsel and on
April 20, 1933, filed its answer to said complaint. By such answer
respondent generally and specifically denied the various allegations
in said complaint. Thereafter hearings with respect to the charges
in the complaint were held before an examiner of the Commission
thereunto duly appointed, at which evidence was offered in support
of and in opposition to the complaint.

Thereupon the taking of testimony was closed, briefs were filed
on behalf of the Commission and the respondent, respectively, and

condition, within 15 days, regardless of your present condition, or your money will be
refunded to you immediately. Friends, this is an absolute guarantee,

* Currier's Tablets are harmless. There is not one thing in Currier's Tablets that
c;n possibly hurt you. A child could take the whole bottle without the slightest of 111
eflects.”

“ Can stomach ulcers be healed? Most emphatically * Yes’. * * ¢ *Can Currler's
Tablets possibly harm me? Emphatically No!”
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oral argument was waived on behalf of respondent. And the Com-
- mission having now duly considered the record, and being fully ad-
vised in the premises, makes this its report stating its findings as to
the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarn 1. Respondent Currier’s Tablets, Inc., is a corporation
organized under the laws of the State of Delaware, with its princi-
pal place of business in the city of Los Angeles, State of California.
Since its organization in 1928, respondent has been engaged in the
manufacture and sale of a remedy known as Currier’s Tablets de-
signed by respondent for treatment of human beings suffering from
various ailments and diseases of the stomach and digestive or-
gans. These tablets have been advertised and sold by respondent as
relieving gastritis, acute indigestion, hyperacidity, stomach ulcers
or any ailments due to excess acid condition, and as healing those
suffering from gas pains, ulcers and indigestion. Respondent has
been selling its said product to drug stores and to the consuming
public located in the various States of the United States. The drug
stores selected to handle respondent’s product were furnished with
booklets and circulars describing it. TUltimate consumers were
reached by mail and through the medium of radio, magazine and
newspaper advertising. Respondent causes its said product, Cur-
rier’s Tablets, when sold to be transported in interstate commerce by
mail and by other means of transportation from its place of business
at Los Angeles, Calif., into and through States of the United States
other than the State of California to the vendees at their respective
points of location.

Respondent has been and is now in active competition with various
persons, partnerships and other corporations, also engaged in the
sale in commerce among the several States, of similar preparations
designed for the treatment of persons suffering from like diseases
and ailments,

Par. 2. Respondent’s methods of sale have included the following,
among others:

For three and one-half years prior to August 1932, respondent con-
ducted a mail order business in connection with the sale and distribu-
tion of its products. Mail order business was obtained largely
through the medium of radio advertising. Newspaper advertising
in papers of general circulation throughout the country was also re-
sorted to with a view to obtaining mail order business. Copy was
continued in papers so long as it was found to pay. Respondent
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spent $1,200 a month for newspaper and magazine advertising
throughout the United States. The last advertising of this charac-
ter was carried in the “ Pathfinder ” magazine in February 1932.
The last radio advertising, consisting of a dealer program, occurred
in February 1933.

In August 1932 respondent adopted the plan of selecting drug
stores in various cities and towns of the United States to act as its
selling agents, constituting some one druggist in a city or town as its
exclusive agent. Iight or nine hundred drug stores in this way acted -
as exclusive agents for respondent. These drug store agencies were,
in turn, replaced by a plan whereby any drug store that wanted to
sell the tablets could buy them, Bulletins and circulars describing
respondent’s product were distributed to the drug stores handling it,
three booklets being sent with each bottle. This practice was fol-
lowed for some months and then changed to that of sending booklets
upon request. Respondent’s last announced policy was that of dis-
tributing entirely through drug stores, mail order business being
continued only in the case of customers unable to buy through a store.

Par. 3. In offering for sale and selling in interstate commerce its
product called Currier’s Tablets, respondent, among others, has made
the following statements and representations: That Currier’s Fa- -
mous Stomach Tablets never fail to rid sufferers of gas pains, indi-
gestion, ulcers, heartburn, acidosis and constipation; that Currier’s -
Tablets are guaranteed to rid one of stomach troubles; are guaran-
teed to bring instant and positive relief; that X-ray pictures prove
Currier’s Tablets rid 2,441 sufferers of gas pains and ulcers; that the
discovery of the formula for Currier’s stomach tablets has startled
the civilized world; that Currier’s Tablets are absolutely guaranteed
to relieve gastritis, acute indigestion, hyperacidity, stomach ulcers;
or any ailments caused by an excess acid condition regardless of the
patient’s condition; that Currier’s Tablets are harmless; that there
is not one thing in them that could possibly hurt one, and a child
could take a whole bottle without the slightest ill effects; that stom-
ach ulcers can most emphatically be healed and that Currier’s Tablets
cannot possibly harm one.

Pag, 4. The tablets manufactured and sold by respondent are com-
posed of the following ingredients in the proportions indicated :

Bismuth subnitrate 30%
Magnesium oxide 31%
Sodinm bicarbonate 25%
Excipients and oil of peppermint q. 8.

Bismuth subnitrate is an insoluble material which will coat over
the mucous membrane of the stomach and intestines, reduce the nor-
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mal secretions of the intestinal tract, and tend to promote constipa-
tion, also reducing appetite. This compound is a dangerous agent in
that it may split up in the intestinal tract, with the resulting forma-
tion of nitrous acid or nitrite which may be absorbed and cause a
dangerous collapse. If there is an ulcer or an abraded area in the
stomach or intestines, the bismuth subnitrate may be absorbed, which
might lead to bismuth poisoning, and especially if the dosage be not
carefully controlled. Bismuth poisoning is similar to mercury
poisoning and is a very dangerous condition. The use of bismuth
subnitrate as a medicinal agent by physicians has generally been
abandoned because of the dangers of this action.

Magnesium oxide is a mild alkali which may neutralize free hydro-
chloric acid in the stomach. If improperly used, as is likely in self-
medication, it may interfere with normal digestion.

Sodium bicarbonate is a strong alkaline drug, which will also neu-
tralize hydrochloric acid in the stomach and thus relieve irritation
which may be due to excess hydrochloric acid. But it stimulates
more secretion of acid, and is likely to exaggerate or aggravate the
irritating effect of hyperacidity.

There is no physiological effect from the excipients, that is, either
starch or talc. The other ingredients, such as oil of peppermint, or
other flavoring oils, are added to give a pleasant flavor to what
would otherwise be an unpleasant tasting material. Traces of oil
of peppermint or similar essential oils may stimulate gastric and
intestinal activity slightly.

The combination comprising Currier’s Tablets was at one time a
stock pharmaceutical combination which was very popular on the
part of commercial drug houses, and was sold as a reputed remedy
in gastric ulcer or gastric irritation. It has been generally dis-
credited among the medical profession because of its untoward ef-
fects, on the basis that it merely provides a temporary relief; further,
that it may actually aggravate the condition and do more harm than
good; and, finally, that there is actual danger from its use.

The Currier’s Tablet combination for self-medication is a danger-
ous one, both from the standpoint that it may actually do harm to the
person taking it without expert medical advice, and secondly, that
the misleading temporary relief which it may afford may give a
false ho