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Complaint
IN THE MATTER OF

OREGON LITHOPRINT, INC.
CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket No. C-4645; File No. 161 0230
Complaint, April 24, 2018 – Decision, April 24, 2018
This consent order addresses Oregon Lithoprint Inc.’s email inviting the parent
company of The Newberg Graphic to join the News-Register in instructing
mutual clients that they should place foreclosure notices in the newspaper
dominant in the area of the foreclosed property. The complaint alleges that the
respondent violated Section 5 of the Federal Trade Commission Act by inviting
a competitor in the publication of foreclosure notices to divide clients by
geographic market. The consent order requires Oregon Lithoprint to cease and
desist from communicating with its competitors about the placement of
foreclosure notices.

Participants
For the Commission: Michael Turner.
For the Respondent: Jon E. Bladine, President, pro se.
COMPLAINT
Pursuant to the provisions of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 41, et seq., and by virtue of the
authority vested in it by said Act, the Federal Trade Commission
(“Commission”), having reason to believe that Oregon Lithoprint,
Inc., has violated the provisions of Section 5 of the Federal Trade
Commission Act, 15 U.S.C. § 45, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues this Complaint stating its charges
as follows:
NATURE OF THE CASE
1. Oregon Lithoprint, Inc. (“OLI”) publishes a newspaper,
the News-Register, which is distributed principally in Yamhill
County, Oregon. OLI invited its closest rival in Yamhill County
to divide geographic markets for printing foreclosure notices. By
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inviting collusion, OLI endangered competition and violated
Section 5 of the FTC Act.
RESPONDENT
2. OLI is a corporation organized, existing, and doing
business under and by virtue of the laws of Oregon, with its
principal place of business in McMinnville, Oregon 97128.
3. OLI publishes a twice-weekly community newspaper—the
News-Register. The publisher of the News-Register, as well as coowner of OLI, is Jeb Bladine.
4. The News-Register has a circulation of approximately
7000 subscribers in Yamhill County, Oregon. In addition to its
paid subscribers, News-Register is available for purchase in
newsstands in Yamhill County, and it is available for viewing on
its website.
JURISDICTION
5. At all times relevant herein, OLI has been, and is now, a
corporation as “corporation” is defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.
6. The business practices of OLI, including the acts and
practices alleged herein, are in commerce or affect commerce, as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44.
INVITATION TO COLLUDE
7. Oregon law requires that certain legal actions, including
the impending foreclosure of real property, be announced in
qualifying newspapers. Foreclosure notices provide significant
income for qualifying newspapers.
8. The Newberg Graphic (“The Graphic”), a community
newspaper, is the main competitor to OLI for the publication of
foreclosure notices in Yamhill County. The Graphic is owned by

OREGON LITHOPRINT, INC.

717

Complaint

Pamplin Media Group, which manages its various newspapers
through its subsidiary, Oregon Publishing.
9. Clear Recon Corporation is a business that places
foreclosure notices on behalf of lenders. From 2014 through
2016, Mr. Bladine sought to convince employees of Clear Recon
Corporation that Clear Recon should place in the News-Register
all foreclosure notices for properties located in zip codes where
the News-Register has the largest circulation among qualifying
newspapers.
10. On August 17, 2016, Mr. Bladine learned that Clear Recon
intended to place all future foreclosure notices for Yamhill
County in The Graphic because it charged less for its services
than the News-Register.
11. On August 29, 2016, Mr. Bladine emailed the president of
Oregon Publishing. Mr. Bladine wrote that News-Register was
“pursuing efforts to convince Clear Recon Corp that foreclosure
notices involving properties in our marketplace should be placed
in the News-Register.”
12. In the August 29 email, Mr. Bladine further explained that
“[o]ur efforts are based on the belief that Oregon’s ‘best suited’
law creates a responsibility to consider actual notice to interested
parties,” and thus he has “maintained that the belief [sic] that
foreclosures should be published in the newspaper predominantly
circulated in the community of the property.”
13. Finally, Mr. Bladine used the August 29 email to invite
Mr. Garber to divide foreclosure notice orders by geographic area:
As we continue our efforts, I would invite Pamplin
Media Group to join News-Register Publishing Co.
in a formal request to parties placing foreclosure
notices – including private attorney firms – that the
notices be placed using the “best suited” language
concept as we understand the intent of that legal
phrase.
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14. On August 31, 2016, through counsel, Pamplin Media
repudiated the invitation and stated its disagreement with Mr.
Bladine’s interpretation of Oregon law related to the placement of
foreclosure notices.
15. On October 25, 2016, Mr. Bladine sent another email to
the president of Oregon Publishing explaining that The Graphic
was getting a new client and thousands of dollars in new revenue
because of Mr. Bladine’s efforts:
A new client, no doubt representing many
thousands of dollars in future revenue, is headed to
the Newberg Graphic because we are aggressively
pursuing our interpretation of Oregon law –
wherever the chips may fall. As we urge
publication in the Graphic of related to properties
in Dundee, Newberg and St. Paul, we will be
equally or more aggressive in responding to
situations we believe violate the intent of the law.
It is probably too much to expect that others would
do likewise.
16. Pamplin Media interpreted this communication as another
invitation to allocate customers based on the location of the
property, with the newspaper that has the greatest circulation in
the zip code where the property is located receiving the
foreclosure notice. On November 11, 2016, Pamplin Media
explicitly rejected the second invitation.
VIOLATION CHARGED
17. As set forth in Paragraphs 9 through 17 above, OLI invited
its competitor to agree to divide the market for publishing
foreclosure notices by zip code in violation of Section 5 of the
Federal Trade Commission Act, as amended.
18. The acts and practices of OLI, as alleged herein, constitute
unfair methods of competition in or affecting commerce in
violation of Section 5 of the Federal Trade Commission Act, as
amended. Such acts and practices of OLI will continue or recur in
the absence of appropriate relief.
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WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this twenty-fourth day of April,
2018, issues its complaint against OLI.
By the Commission.

DECISION AND ORDER
The Federal Trade Commission (“Commission”), having
initiated an investigation of certain acts and practices of Oregon
Lithoprint, Inc. (“Respondent”), and Respondent having been
furnished thereafter with a copy of the draft Complaint that the
Bureau of Competition proposed to present to the Commission for
its consideration, and which, if issued by the Commission, would
charge Respondent with violations of Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and
Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”) containing an admission by
Respondent of all the jurisdictional facts set forth in the draft
Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
had violated the said Act, and that a Complaint should issue
stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, and having
duly considered the comment filed by an interested person, now
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in further conformity with the procedure described in Commission
Rule 2.34, 16 C.F.R. § 2.34, the Commission hereby issues its
Complaint, makes the following jurisdictional findings, and issues
the following Decision and Order (“Order”):
1.

Respondent Oregon Lithoprint, Inc. is a corporation
organized, existing, and doing business under and by
virtue of the laws of Oregon with its principal place of
business at 611 NE 3rd Street, McMinnville, Oregon
97128.

2.

The Federal Trade Commission has jurisdiction over
the subject matter of this proceeding and over
Respondent, and the proceeding is in the public
interest.
ORDER
I.

IT IS HEREBY ORDERED that, as used in this Order, the
following definitions shall apply:
A.

“Respondent” means Oregon Lithoprint, Inc., its
directors, officers, employees, agents, representatives,
successors, and assigns; and the joint ventures,
subsidiaries, partnerships, divisions, groups, and
affiliates controlled by Oregon Lithoprint, Inc.,
including the News-Register Publishing Co., and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

B.

“Commission” means the Federal Trade Commission.

C.

“Communicating” means transmitting, exchanging,
transferring, or disseminating information by or
through any means, and includes all communications,
whether written or oral, and all discussions, meetings,
telephone communications, and email.
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D.

“Competing Newspaper” means any Newspaper that is
distributed on a more than de minimis basis in Yamhill
County or at least one other county in which
Respondent distributes a Newspaper on a more than de
minimis basis. For clarity, a Newspaper is distributed
in any county in which physical copies of the
Newspaper are offered for sale, delivered to
subscribers, or circulated to readers.

E.

“Competitor” means any Person who owns, publishes,
or distributes a Competing Newspaper.

F.

“Foreclosure Notice” means any notice of the
foreclosure of real property required by Oregon law to
be placed for publication in a qualifying Newspaper.

G.

“Legal Notice” means any notice required by Oregon
law to be placed for publication in a qualifying
Newspaper and includes Foreclosure Notices.

H.

“Newspaper” means a publication that meets the
definition of Newspaper under Oregon Revised Statute
193.010, or its successor.

I.

“Person” includes Respondent and means natural
persons and artificial persons, including, but not
limited
to,
corporations,
partnerships,
and
unincorporated entities.

J.

“Relating to” or “related to” means in whole or in part,
addressing, analyzing, concerning, constituting,
containing, commenting on, describing, discussing,
embodying, explaining, identifying, referring to,
reflecting, reporting on, stating, dealing with, or in any
way pertaining to.
II.

IT IS FURTHER ORDERED that in connection with the
publication of any Legal Notice in or affecting commerce, as
“commerce” is defined by the Federal Trade Commission Act,
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Respondent shall cease and desist from, either directly or
indirectly, or through any corporate or other device:
A.

Entering into, attempting to enter into, or participating
in any express or implied agreement or understanding,
between or among Respondent and one or more
Competitors:
1. To refuse to publish a Legal Notice; or
2. To allocate or divide the market(s) for publishing
Legal Notices by types of customers, transactions,
types of notices, geographic area, or any other
means.

B.

Communicating with any Competitor, either publicly
or privately, that such Competitor:
1. Should advise customers to place Foreclosure
Notices in the local Newspaper with the widest
circulation in the zip code or other geographic area
where the property is located; or
2. Should refuse to publish Foreclosure Notices for
properties located in a zip code or other geographic
area where the Competitor has a smaller
distribution than Respondent.

C.

Nothing in the Order shall prohibit Respondent from:
1. Communicating with any governmental body
regarding the interpretation of statutes and rules
related to Legal Notices or the promulgation of
new statutes or rules relating to Legal Notices;
2. Promoting, planning, or participating in any effort
by the Oregon Newspaper Publishers Association
to communicate with or lobby any governmental
body regarding the interpretation of statutes and
rules related to Legal Notices or the promulgation
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of new statutes or rules relating to Legal Notices;
and
3. If acting alone, disseminating information
regarding Legal Notices through signage, broadly
distributed direct mail, or media widely available
to the public, including websites, Newspapers,
television, and social media.
III.
IT IS FURTHER ORDERED that for five (5) years after the
Commission issues this Order:
A.

Respondent will appoint a compliance officer who is
responsible for promoting compliance with the terms
of this Order. The compliance officer must be an
employee, officer or antitrust counsel of Respondent.

B.

Respondent will distribute a copy of this Order to
Respondent’s officers and directors, and any employee
with responsibilities related to Legal Notices:
1. Within thirty (30) days after the Commission
issues the Order; and
2. At least once a year thereafter.
IV.

IT IS FURTHER ORDERED that:
A.

Respondent will file a verified written report to the
Commission (“compliance report”):
1. Thirty (30) days after the date this Order is issued;
and
2. One (1) year after the date this Order is issued, and
annually for the next four (4) years on the
anniversary of that date, and
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3. At such other times as the Commission may
require.
B.

In each compliance report, Respondent shall describe
the manner and form in which Respondent intends to
comply, is complying, and has complied with this
Order, including by:
1. Providing the name and title of the compliance
officer appointed under Paragraph III.A.;
2. Describing how Respondent complied with
Paragraph III.B., including the date Respondent
distributed copies of the Order and the name and
title of each person who was provided a copy of
the Order; and
3. Providing a summary of activities that fall within
Paragraph II.C. of the Order that were undertaken
since submission of the most recent prior
compliance report.
V.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to:
A.

Any proposed dissolution of Oregon Lithoprint, Inc.;

B.

Any proposed acquisition of, or merger or
consolidation involving, Oregon Lithoprint, Inc.; or

C.

Any other change in Respondent, including
assignment or the creation, sale, or dissolution of
subsidiaries, including any Newspapers or the NewsRegister Publishing Co., if such change may affect
compliance obligations arising out of this Order.
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VI.
IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, upon written request and five
(5) days’ notice to Respondent, made to its principal place of
business as identified in this Order, Respondent shall, without
restraint or interference, permit any duly authorized representative
of the Commission:
A.

Access, during business office hours of the
Respondent and in the presence of counsel, to all
facilities and access to inspect and copy all business
and other records and all documentary material and
electronically stored information as defined in Section
2.7(a)(1) and (2) of the Commission’s Rules, 16
C.F.R. § 2.7(a)(1),(2), in the possession or under the
control of the Respondent related to compliance with
this Order, which copying services shall be provided
by the Respondent at the request of the authorized
representative of the Commission and at the expense
of the Respondent; and

B.

To interview officers, directors, or employees of the
Respondent, who may have counsel present, regarding
such matters.
VII.

IT IS FURTHER ORDERED that this Order shall terminate
on April 24, 2028.
By the Commission.
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT
The Federal Trade Commission (“Commission”) has
accepted, subject to final approval, an agreement containing
consent order (“Consent Agreement”) from Oregon Lithoprint
Inc. (“OLI”). The Commission’s Complaint alleges that OLI
violated Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, by inviting a competitor in the
publication of foreclosure notices to divide clients by geographic
market.
Under the terms of the proposed Consent Agreement, OLI is
required to cease and desist from communicating with its
competitors about the placement of foreclosure notices. It is also
barred from entering into, participating in, inviting, or soliciting
an agreement with any competitor to divide markets or to allocate
customers.
The Consent Agreement has been placed on the public record
for 30 days for receipt of comments from interested members of
the public. Comments received during this period will become
part of the public record. After 30 days, the Commission will
review the Consent Agreement again and the comments received,
and will decide whether it should withdraw from the Consent
Agreement or make final the accompanying Decision and Order
(“Proposed Order”).
The purpose of this Analysis to Aid Public Comment is to
invite and facilitate public comment. It is not intended to
constitute an official interpretation of the proposed Consent
Agreement and the accompanying Proposed Order or in any way
to modify their terms.
I.

The Complaint
The allegations of the Complaint are summarized below:

OLI owns the News-Register, a twice-weekly community
newspaper based in Yamhill, Oregon. Among other things, the
News-Register charges clients to publish a type of legal notice
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known as a foreclosure notice. Under Oregon law, parties
foreclosing on real property must place a notice of foreclosure in
a qualifying newspaper in the county within which the property is
located.
The News-Register’s only competitor in Yamhill County is
The Newberg Graphic, a weekly community newspaper. The
Newberg Graphic also publishes foreclosure notices, and it
charges considerably less than the News-Register for the service.
The News-Register has more subscribers and a wider circulation
within Yamhill County than The Newberg Graphic.
In August 2016, the publisher of the News-Register learned
that a client intended to place foreclosure notices only in The
Newberg Graphic from that point on because The Newberg
Graphic was less expensive than the News-Register. In response,
on August 29, 2016, the publisher emailed a manager at the parent
company of The Newberg Graphic and explained the publisher’s
view that, under state law, foreclosure notices should be placed in
the newspaper with the largest circulation in the area that the
property is located. The publisher concluded his email by inviting
the competitor to join the News-Register in instructing mutual
clients that they should place foreclosure notices in the newspaper
dominant in the area of the foreclosed property. The parent
company of the The Newberg Graphic rejected the invitation and
reported it to the Federal Trade Commission.
Several months later, in October 2016, the publisher of the
News-Register emailed the competitor again to state that the
News-Register had told a client to use The Newberg Graphic
because the property in question was located in its area, and that
the client was in fact going to use The Newberg Graphic to
publish the notice. He ended the email stating “[i]t is probably too
much to expect that others would do likewise.”
The parent company of the The Newberg Graphic interpreted
this second email as another invitation to collude, rejected the
invitation, and reported it to the Federal Trade Commission.
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II.

Analysis

OLI’s August 29, 2016, email to its competitor is an explicit
attempt to arrange an agreement between the two companies to
divide foreclosure notices by geography. It is an invitation to
collude. The October 2016 email is also an invitation to collude:
OLI proposed a market allocation scheme and expressed a hope
that its competitor would join that conduct. The Commission has
long held that invitations to collude violate Section 5 of the FTC
Act.
In a 2015 statement, the Commission explained that unfair
methods of competition under Section 5 “must cause, or be likely
to cause, harm to competition or the competitive process, taking
into account any associated cognizable efficiencies and business
justifications.”1 Potential violations are evaluated under a
“framework similar to the rule of reason.”2 Competitive effects
analysis under the rule of reason depends upon the nature of the
conduct that is under review.3
An invitation to collude is “potentially harmful and . . . serves
no legitimate business purpose.”4 For this reason, the Commission
Fed. Trade Comm’n, Statement of Enforcement Principles Regarding “Unfair
Methods of Competition” Under Section 5 of the FTC Act (Aug. 13, 2015)
(Section 5 Unfair Methods of Competition Policy Statement), available at
https://www.ftc.gov/system/files/documents/public statements/735201/150813
section5enforcement.pdf. Acting Chairman Ohlhausen dissented from the
issuance of the Section 5 Unfair Methods of Competition Policy Statement. See
https://www.ftc.gov/public-statements/2015/08/dissenting-statementcommissioner-ohlhausen-ftc-act-section-5-policy.
1

2

Section 5 Unfair Methods of Competition Policy Statement.

See, e.g., California Dental Ass’n v. FTC, 526 U.S. 756, 781 (1999) (“What is
required . . . is an inquiry meet for the case, looking to the circumstances,
details, and logic of a restraint.”).
3

In re Valassis Commc’ns., Inc., 141 F.T.C. 247, 283 (2006) (Analysis of
Agreement Containing Consent Order to Aid Public Comment); see also
Address by FTC Chairwoman Edith Ramirez, Section 5 Enforcement
Principles, George Washington University Law School at 5 (Aug. 13, 2015),
available at https://www.ftc.gov/system/files/documents/public statements/
735411/150813section5speech.pdf.
4
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treats such conduct as “inherently suspect” (that is, presumptively
anticompetitive).5 Accordingly, an invitation to collude can be
condemned under Section 5 without a showing that the
respondent possesses market power.6
The Commission has long held that an invitation to collude
violates Section 5 of the FTC Act even where there is no proof
that the competitor accepted the invitation7 This is for several
reasons. First, unaccepted solicitations may facilitate coordination
between competitors because they reveal information about the
solicitor’s intentions or preferences. Second, it can be difficult to
discern whether a competitor has accepted a solicitation. Third,
finding a violation may deter conduct that has no legitimate
business purpose.8

5

See, e.g., In re North Carolina Bd. of Dental Examiners, 152 F.T.C. 640, 668
(2011) (noting that conduct is inherently suspect if it can be “reasonably
characterized as ‘giv[ing] rise to an intuitively obviously inference of
anticompetitive effect.’” (citation omitted)).
6

See, e.g., In re Realcomp II, Ltd., 148 F.T.C. ___, No. 9320, 2009 FTC
LEXIS 250 at *51 (Oct. 30, 2009) (Comm’n Op.) (explaining that if conduct is
“inherently suspect” in nature, and there are no cognizable procompetitive
justifications, the Commission can condemn it “without proof of market power
or actual effects”).
See, e.g., In re Valassis Commc’ns, Inc., 141 F.T.C. 247 (2006); In re Stone
Container, 125 F.T.C. 853 (1998); In re Precision Moulding, 122 F.T.C. 104
(1996). See also In re McWane, Inc., Docket No. 9351, Opinion of the
Commission on Motions for Summary Decision at 20–21 (F.T.C. Aug. 9, 2012)
(“an invitation to collude is ‘the quintessential example of the kind of conduct
that should be . . . challenged as a violation of Section 5’”) (citing the
Statement of Chairman Liebowitz and Commissioners Kovacic and Rosch, In
re U-Haul Int’l, Inc., 150 F.T.C. 1, 53 (2010)). This conclusion has been
endorsed by leading antitrust scholars. See P. Areeda & H. Hovenkamp, VI
ANTITRUST LAW ¶ 1419 (2003); Stephen Calkins, Counterpoint: The Legal
Foundation of the Commission’s Use of Section 5 to Challenge Invitations to
Collude is Secure, ANTITRUST Spring 2000, at 69. In a case brought under a
state’s version of Section 5, the First Circuit expressed support for the
Commission’s application of Section 5 to invitations to collude. Liu v. Amerco,
677 F.3d 489 (1st Cir. 2012).
7

In re Valassis Comm’c, Inc., 141 F.T.C. 247, 283 (2006) (Analysis of
Agreement Containing Consent Order to Aid Public Comment).
8
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III.

The Proposed Consent Order

The Proposed Order contains the following substantive
provisions:
Section II, Paragraph A of the Proposed Order enjoins OLI
from entering or attempting to enter any agreement to refuse to
publish legal notices or allocate customers for the publication of
legal notices.
Section II, Paragraph B prohibits OLI from publically or
privately communicating with a competitor that the competitor
should advice customers to place foreclosure notices in the
newspaper with the widest circulation in the area in which the
property is located, or refuse to publish notices for properties
located in a competitor’s primary distribution area.
Section II, Paragraph C, contains three provisos. The first
allows OLI to communicate with any governmental body
regarding the proper interpretation of state law related to legal
notices. The second allows OLI to participate with any effort of
the Oregon newspaper association to lobby any governmental
body regarding legal notices. The third allows OLI to disseminate
information regarding legal notices to the public.
Sections III-VI of the Proposed Order impose certain standard
reporting and compliance requirements on OLI.
The Proposed Order will expire in 10 years.
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BENJAMIN MOORE & CO., INC.
CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket No. C-4646; File No. 162 3079
Complaint, April 24, 2018 – Decision, April 24, 2018
This consent order addresses Benjamin Moore & Co., Inc.’s marketing, sale,
and distribution of purportedly “emission-free” paints. The complaint alleges
that respondent made unsubstantiated representations that Natura paints: (1)
are emission-free; (2) are emission-free during or immediately after painting;
(3) will not emit any chemical or substance, including VOCs, that causes
material harm to consumers, including sensitive populations such as babies and
allergy and asthma sufferers; and (4) will not emit any chemical or substance,
including VOCs, during or immediately after painting, that causes material
harm to consumers, including sensitive populations such as babies and allergy
and asthma sufferers. The consent order prohibits emission-free and VOC-free
claims unless both content and emission are actually zero or at trace levels.

Participants
For the Commission: Robert M. Frisby, Megan Gray,
Katherine Johnson, and Alejandro Rosenberg.
For the Respondent: Mark Godler, Kaye Scholer LLP.
COMPLAINT
The Federal Trade Commission, having reason to believe that
Benjamin Moore & Co., Inc., a corporation, has violated the
provisions of the Federal Trade Commission Act, and it appearing
to the Commission that this proceeding is in the public interest,
alleges:
1. Respondent Benjamin Moore & Co., Inc. is a New Jersey
corporation, with its principal office or place of business at 101
Paragon Drive, Montvale, New Jersey 07645.
2. Respondent has manufactured, advertised, labeled, offered
for sale, sold, and distributed paint products to consumers,
including Natura paints.
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3. The acts and practices of Respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.
Benjamin Moore’s Natura Paints
4. Respondent distributes Natura paints through a network of
authorized, independent retailers, as well as through its own stores
and website.
5. Respondent and its independent retailers have
disseminated or have caused to be disseminated advertisements,
packaging, and other promotional materials for Natura paints to
consumers, including the attached Exhibits A-G. These materials
include the following statements and depictions:
a.
ON SCREEN
A group of painters enter
quietly into a room filled
with cribs. While a baby
sleeps in a crib, they
begin to paint a mural on
a wall.
Painters exit and the baby
wakes up, smiling and
standing in the crib.

VOICEOVER
If you want a paint
with no harsh fumes;
if you want a paint
without
harmful
chemicals; if you want
a paint that is safer for
your family and the
environment, only this
can.
Natura by
Benjamin Moore.

(Exhibit A, Benjamin Moore Natura 30-second
advertisement).
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(Exhibit B, print brochure).
b.

(Exhibit C, www.benjaminmoore.com/natura).
Benjamin Moore’s Green Promise Seal
6. Respondent distributes paint products bearing the “Green
Promise” seal, including Natura paints. These products contain
the following depictions:
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a.

(Exhibit D, www.benjaminmoore.com).
b.

(Exhibit E, Natura paint can label).
Count I
Unsubstantiated Claims
7. In connection with the advertising, promotion, offering for
sale, or sale of Natura paints, Respondent has represented, directly
or indirectly, expressly or by implication, that:
a. Natura paints are emission-free.
b. Natura paints are emission-free during or immediately
after painting.
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c. Natura paints will not emit any chemical or substance,
including VOCs, that causes material harm to
consumers, including sensitive populations such as
babies, asthmatics, and allergy sufferers.
d. Natura paints will not emit any chemical or substance,
including VOCs, during or immediately after painting,
that causes material harm to consumers, including
sensitive populations such as babies, asthmatics, and
allergy sufferers.
8. The representations set forth in Paragraph 7 were not
substantiated at the time the representations were made.
Count II
Deceptive Failure to Disclose—Material Connection with
Green Promise
9. In connection with the advertising, promotion, offering for
sale, or sale of its paints, such as through the use of its Green
Promise seal, Respondent has represented, directly or indirectly,
expressly or by implication, that these paints have been endorsed
or certified by an independent third party.
10. Respondent has failed to disclose or adequately disclose
that Respondent has a material connection to Green Promise, such
as the fact the Green Promise seal is Respondent’s own
designation. This fact would be material to consumers in their
purchase or use decisions regarding Respondent’s paints.
11. Respondent’s failure to disclose or adequately disclose the
material information described in Paragraph 10, in light of the
representation set forth in Paragraph 9, is a deceptive act or
practice.
Count III
Means and Instrumentalities
12. Respondent has distributed promotional materials,
including the statements and depictions contained in Exhibits A
through G to independent distributors and retailers. In so doing,
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Respondent has provided them with the means and
instrumentalities for the commission of deceptive acts or
practices.
Violations of Section 5
13. The acts and practices of Respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act.
THEREFORE, the Federal Trade Commission this twentyfourth day of April, 2018, has issued this Complaint against
Respondent.
By the Commission.
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DECISION
The Federal Trade Commission (“Commission”) initiated an
investigation of certain acts and practices of the Respondent
named above in the caption. The Commission’s Bureau of
Consumer Protection (“BCP”) prepared and furnished to
Respondent a draft Complaint. BCP proposed to present the draft
Complaint to the Commission for its consideration. If issued by
the Commission, the draft Complaint would charge the
Respondent with violations of the Federal Trade Commission Act.
Respondent and BCP thereafter executed an Agreement
Containing Consent Order (“Consent Agreement”). The Consent
Agreement includes: 1) statements by Respondent that it neither
admits nor denies any of the allegations in the Complaint, except
as specifically stated in this Decision and Order, and that only for
purposes of this action, Respondent admits the facts necessary to
establish jurisdiction; and 2) waivers and other provisions as
required by the Commission’s Rules.
The Commission considered the matter and determined that it
had reason to believe that Respondent has violated the Federal
Trade Commission Act, and that a Complaint should issue stating
its charges in that respect. The Commission accepted the
executed Consent Agreement and placed it on the public record
for a period of 30 days for the receipt and consideration of public
comments. The Commission duly considered any comments
received from interested persons pursuant to Section 2.34 of its
Rules, 16 C.F.R. § 2.34. Now, in further conformity with the
procedure prescribed in Rule 2.34, the Commission issues its
Complaint, makes the following Findings, and issues the
following Order:
Findings
1.

The Respondent is Benjamin Moore & Co., Inc, a New
Jersey corporation with its principal office or place of
business at 101 Paragon Drive, Montvale, New Jersey
07645.
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2.

The Commission has jurisdiction over the subject
matter of this proceeding and over the Respondent,
and the proceeding is in the public interest.
ORDER
Definitions

For purposes of this Order, the following definitions apply:
A.

“Clearly and conspicuously” means that a required
disclosure is difficult to miss (i.e., easily noticeable)
and easily understandable by ordinary consumers,
including in all of the following ways:
1. In any communication that is solely visual or
solely audible, the disclosure must be made
through the same means through which the
communication is presented.
In any
communication made through both visual and
audible means, such as a television advertisement,
the disclosure must be presented simultaneously in
both the visual and audible portions of the
communication even if the representation requiring
the disclosure is made through only one means.
2. A visual disclosure, by its size, contrast, location,
the length of time it appears, and other
characteristics, must stand out from any
accompanying text or other visual elements so that
it is easily noticed, read, and understood.
3. An audible disclosure, including by telephone or
streaming video, must be delivered in a volume,
speed, and cadence sufficient for ordinary
consumers to easily hear and understand it.
4. In any communication using an interactive
electronic medium, such as the Internet or
software, the disclosure must be unavoidable.
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5. On a product label, the disclosure must be
presented on the principal display panel.
6. The disclosure must use diction and syntax
understandable to ordinary consumers and must
appear in each language in which the
representation that requires the disclosure appears.
7. The disclosure must comply with these
requirements in each medium through which it is
received, including all electronic devices and faceto-face communications.
8. The disclosure must not be contradicted or
mitigated by, or inconsistent with, anything else in
the communication.
9. When the representation or sales practice targets a
specific audience, such as children, the elderly, or
the terminally ill, “ordinary consumers” includes
reasonable members of that group.
B.

“Close proximity” means that the disclosure is very
near the triggering representation. In an interactive
electronic medium (such as a mobile app or other
computer program), a visual disclosure that cannot be
viewed at the same time and in the same viewable area
as the triggering representation, on the technology
used by ordinary consumers, is not in close proximity.
A disclosure made through a hyperlink, pop-up,
interstitial, or other similar technique is not in close
proximity to the triggering representation.
A
disclosure made on a different printed page than the
triggering representation is not in close proximity.

C.

“Covered product” means any architectural coating
applied to stationary structures, portable structures,
and their appurtenances.

D.

“Volatile Organic Compound” (“VOC”) means any
compound of carbon that participates in atmospheric
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photochemical reactions, but excludes carbon
monoxide, carbon dioxide, carbonic acid, metallic
carbides or carbonates, ammonium carbonate, and
specific compounds that the EPA has determined are
of negligible photochemical reactivity, which are listed
at 40 C.F.R. Section 51.100(s).
E.

“Emission” means any compound that is emitted or
produced during application, curing, or exposure of a
covered product.

F.

“Trace” level of emission means:
1. A VOC has not been intentionally added to the
covered product;
2. Emission of the covered product does not cause
material harm that consumers typically associate
with emission, including harm to the environment
or human health; and
3. Emission of the covered product does not result in
more than harmless concentrations of any
compound higher than would be found under
normal conditions in the typical residential home
without interior architectural coating.

G.

“Certification” means any seal, logo, emblem, shield,
or other insignia that expresses or implies approval or
endorsement of any product, package, service,
practice, or program, or any attribute thereof.

H.

“Respondent” means Benjamin Moore & Co., Inc. and
its successor and assigns.
I.

Prohibited Misleading and Unsubstantiated
Representations Regarding Emission and VOC
Level of Covered Product

IT IS ORDERED that Respondent, and Respondent’s
officers, agents, employees, and attorneys, and all other persons in
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active concert or participation with any of them, who receive
actual notice of this Order, whether acting directly or indirectly, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, or sale of any covered product must
not make any representation, expressly or by implication, that the
emission level of a covered product is zero, or that the VOC level
of a covered product is zero, unless the representation is nonmisleading, including that, at the time such representation is
made, Respondent possesses and relies upon competent and
reliable scientific evidence that is sufficient in quality and
quantity based on standards generally accepted in the relevant
scientific fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to substantiate that:
A.

The covered product’s emission is zero micrograms
per meter cubed and the covered product’s VOC
content is zero grams per liter; or

B.

The covered product does not emit or produce more
than a trace level of emission.

For purposes of this Provision, “competent and reliable scientific
evidence” means tests, analyses, research, or studies that have
been conducted and evaluated in an objective manner by qualified
persons and are generally accepted in the profession to yield
accurate and reliable results.
II.

Prohibited Misleading and Unsubstantiated
Representations Regarding Environmental and
Health Claims

IT IS FURTHER ORDERED that Respondent, and
Respondent’s officers, agents, employees, and attorneys, and all
other persons in active concert or participation with any of them,
who receive actual notice of this Order, whether acting directly or
indirectly, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, or sale of any covered
product must not make any representation, expressly or by
implication, including through the use of a product name,
regarding:
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A.

The emission of the covered product;

B.

The VOC level of the covered product;

C.

The odor of the covered product;

D.

Any other health benefit or attribute of, or risk
associated with exposure to, the covered product,
including those related to VOC, emission, or chemical
composition; or

E.

Any other environmental benefit or attribute of the
covered product, including those related to VOC,
emission, or chemical composition,

unless the representation is non-misleading, including that, at the
time such representation is made, Respondent possesses and relies
upon competent and reliable scientific evidence that is sufficient
in quality and quantity based on standards generally accepted in
the relevant scientific fields, when considered in light of the entire
body of relevant and reliable scientific evidence, to substantiate
that the representation is true. For purposes of this Provision,
“competent and reliable scientific evidence” means tests,
analyses, research, or studies that have been conducted and
evaluated in an objective manner by qualified persons and are
generally accepted in the profession to yield accurate and reliable
results.
III.

Notice to Dealers and Distributors

IT IS FURTHER ORDERED that Respondent deliver as
soon as practicable, but in no event later than 60 days after the
effective date of this Order, a notice in the form shown in
Attachment A to all of Respondent’s dealers and distributors, and
all other entities to which Respondent provided point-of-sale
advertising, including product labels, for any covered product
identified in Attachment A. The notice required by this paragraph
must not include any document or other enclosures other than
those referenced in Attachment A.
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IV.

Prohibited Misleading Certification Marks

IT IS FURTHER ORDERED that Respondent and
Respondent’s officers, agents, employees, and attorneys, and all
other persons in active concert or participation with any of them,
who receive actual notice of this Order, whether acting directly or
indirectly, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, or sale of any covered
product must not make any misrepresentation, expressly or by
implication, regarding certifications, including:
A.

The fact that, or degree to which, a third party has,
evaluated a product, package, service, practice, or
program based on its environmental benefits or
attributes; or

B.

That a certification is endorsed by an independent
person or organization.
V.

Disclosure of Material Connection

IT IS FURTHER ORDERED that Respondent and
Respondent’s officers, agents, employees, and attorneys, and all
other persons in active concert or participation with any of them,
who receive actual notice of this Order, whether acting directly or
indirectly, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, or sale of any product,
package, certification, service, practice, or program, must not
make any representation, in any manner, expressly or by
implication, about any user or endorser of such product, package,
certification, service, practice, or program unless Respondent
discloses, clearly and conspicuously, and in close proximity to the
representation, any unexpected material connection, when one
exists, between such user or endorser and (1) the Respondent or
(2) any other individual or entity affiliated with the product or
service. For purposes of this Provision, “unexpected material
connection” means any relationship that might materially affect
the weight or credibility of the testimonial or endorsement and
that would not reasonably be expected by consumers.
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VI.

Means and Instrumentalities

IT IS FURTHER ORDERED that Respondent, and its
officers, agents, employees, and attorneys, and all other persons in
active concert or participation with any of them, who receive
actual notice of this Order, whether acting directly or indirectly, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, or sale of any covered product, must
not provide to others the means and instrumentalities with which
to make, directly or indirectly, expressly or by implication,
including through the use of endorsements or trade names, any
false, unsubstantiated, or otherwise misleading representation of
material fact, including but not limited to any representation
prohibited by Provisions I, II, IV, or V, above. For purposes of
this Provision, “means and instrumentalities” shall mean any
information, including, but not necessarily limited to, any
advertising, labeling, or promotional, sales training, or purported
substantiation materials, for use by trade customers in their
marketing of any covered product, in or affecting commerce.
VII.

Acknowledgments of the Order

IT IS FURTHER ORDERED that Respondent obtain
acknowledgments of receipt of this Order:
A.

Respondent, within 10 days after the effective date of
this Order, must submit to the Commission an
acknowledgment of receipt of this Order.

B.

Respondent must deliver a copy of this Order to: (1)
all principals, officers, directors, and LLC managers
and members; (2) all employees, agents, and
representatives who participate in the subject matter of
the Order; and (3) any business entity resulting from
any change in structure as set forth in the Provision
titled Compliance Report and Notices. Delivery must
occur within 10 days after the effective date of this
Order for current personnel. For all others, delivery
must occur before they assume their responsibilities.
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C.

From each individual or entity to which Respondent
delivered a copy of this Order, Respondent must
obtain, within 30 days after delivery, a signed and
dated acknowledgment of receipt of this Order.
VIII.

Compliance Report and Notices

IT IS FURTHER ORDERED that Respondent make timely
submissions to the Commission:
A.

Sixty days after the issuance date of this Order,
Respondent must submit a compliance report, sworn
under penalty of perjury, in which Respondent must:
(1) identify the primary physical, postal, and email
address and telephone number, as designated points of
contact, which representatives of the Commission may
use to communicate with Respondent; (2) identify all
of Respondent’s businesses by all of their names,
telephone numbers, and physical, postal, email, and
Internet addresses; (3) describe the activities of each
business; (4) describe in detail whether and how
Respondent is in compliance with each Provision of
this Order, including a discussion of all of the changes
the Respondent made to comply with the Order and a
copy of the notice sent to dealers and distributors; and
(5) provide a copy of each Acknowledgment of the
Order obtained pursuant to this Order, unless
previously submitted to the Commission.

B.

Respondent must submit a compliance notice, sworn
under penalty of perjury, within 14 days of any change
in any designated point of contact or the structure of
Respondent or any entity that Respondent has any
ownership interest in or controls directly or indirectly
that may affect compliance obligations arising under
this Order, including the creation, merger, sale, or
dissolution of the entity or any subsidiary, parent, or
affiliate that engages in any acts or practices subject to
this Order.
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C.

Respondent must submit notice of the filing of any
bankruptcy petition, insolvency proceeding, or similar
proceeding by or against Respondent within 14 days of
its filing.

D.

Any submission to the Commission required by this
Order to be sworn under penalty of perjury must be
true and accurate and comply with 28 U.S.C. § 1746,
such as by concluding: “I declare under penalty of
perjury under the laws of the United States of America
that the foregoing is true and correct. Executed on:
_____” and supplying the date, signatory’s full name,
title (if applicable), and signature.

E.

Unless otherwise directed by a Commission
representative in writing, all submissions to the
Commission pursuant to this Order must be emailed to
DEbrief@ftc.gov or sent by overnight courier (not the
U.S. Postal Service) to: Associate Director for
Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania Avenue NW,
Washington, DC 20580. The subject line must begin:
In re Benjamin Moore, Docket No. C-4646.
IX.

Recordkeeping

IT IS FURTHER ORDERED that Respondent must create
certain records and retain each such record for 5 years.
Specifically, Respondent must create and retain the following
records:
A.

Accounting records showing the revenues from all
goods or services sold;

B.

Personnel records showing, for each person providing
services, whether as an employee or otherwise, that
person’s: name; addresses; telephone numbers; job
title or position; dates of service; and (if applicable)
the reason for termination;
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C.

Records of all consumer complaints concerning the
subject matter of the Order , including complaints
involving representations covered by Parts I, II, IV, or
V of the Order, whether received directly or indirectly,
such as through a third party, and any response;

D.

A copy of each unique advertisement or other
marketing material making a representation subject to
this Order;

E.

For 5 years from the date of the last dissemination of
any representation covered by this Order:
1. All materials that were relied upon in making the
representation; and
2. All tests, analyses, research, studies, or other
evidence in Respondent’s possession, custody, or
control that contradicts, qualifies, or otherwise
calls into question the representation, or the basis
relied upon for the representation, including
complaints and other communications with
consumers or with governmental or consumer
protection organizations; and

F.

All records necessary to demonstrate full compliance
with each provision of this Order, including all
submissions to the Commission.
X.

Compliance Monitoring

IT IS FURTHER ORDERED that, for the purpose of
monitoring Respondent’s compliance with this Order:
A.

Within 10 days of receipt of a written request from a
representative of the Commission, Respondent must
submit additional compliance reports or other
requested information, which must be sworn under
penalty of perjury, and produce records for inspection
and copying.
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B.

For matters concerning this Order, representatives of
the Commission are authorized to communicate
directly with Respondent. Respondent must permit
representatives of the Commission to interview anyone
affiliated with Respondent who has agreed to such an
interview. The interviewee may have counsel present.

C.

The Commission may use all other lawful means,
including posing through its representatives as
consumers, suppliers, or other individuals or entities,
to Respondent or any individual or entity affiliated
with Respondent, without the necessity of
identification or prior notice. Nothing in this Order
limits the Commission’s lawful use of compulsory
process, pursuant to Sections 9 and 20 of the FTC Act,
15 U.S.C. §§ 49, 57b-1.
XI.

Order Effective Dates

IT IS FURTHER ORDERED that this Order is final and
effective upon the date of its publication on the Commission’s
website (ftc.gov) as a final order. This Order will terminate 20
years from the date of its issuance (which is stated at the end of
this Order, next to the Commission’s seal), or 20 years from the
most recent date that the United States or the Commission files a
complaint (with or without an accompanying settlement) in
federal court alleging any violation of this Order, whichever
comes later; provided, however, that the filing of such a complaint
will not affect the duration of:
A.

Any provision in this Order that terminates in less than
20 years;

B.

This Order’s application to any Respondent that is not
named as a defendant in such complaint; and

C.

This Order if such complaint is filed after the Order
has terminated pursuant to this provision.

If such complaint is dismissed or a federal court rules that the
Respondent did not violate any provision of the Order, and the
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dismissal or ruling is either not appealed or upheld on appeal, then
the Order will terminate according to this provision as though the
complaint had never been filed, except that the Order will not
terminate between the date such complaint is filed and the later of
the deadline for appealing such dismissal or ruling and the date
such dismissal or ruling is upheld on appeal.
By the Commission.
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Attachment A
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to the FTC complaint, respondent made unsubstantiated
representations that Natura paints: (1) are emission-free; (2) are
emission-free during or immediately after painting; (3) will not
emit any chemical or substance, including VOCs, that causes
material harm to consumers, including sensitive populations such
as babies and allergy and asthma sufferers; and (4) will not emit
any chemical or substance, including VOCs, during or
immediately after painting, that causes material harm to
consumers, including sensitive populations such as babies and
allergy and asthma sufferers. The FTC also alleges that
respondent used its Green Promise seal without adequately
disclosing that respondent awarded the seal to its own product.
Consumers likely interpret such seals as a claim that an
independent third party certified the product. The FTC further
alleges that respondent provided independent retailers with
promotional materials containing the same claims it made to
consumers. Thus, the complaint alleges that respondent engaged
in deceptive practices in violation of Section 5(a) of the FTC Act.
The proposed consent order contains five provisions designed
to prevent respondent from engaging in similar acts and practices
in the future. Part I prohibits emission-free and VOC-free claims
unless both content and emission are actually zero or at trace
levels. The orders define “emission” to include all emissions (not
just VOCs that cause smog). This definition reflects the
Commission’s Enforcement Policy Statement and consumer
expectations: consumers are likely concerned about the potential
health effects from exposure to chemical emissions found in
indoor air, not just VOCs that affect outdoor air quality. The
order defines “trace level of emission” to mean (1) no
intentionally added VOC, (2) emission of the covered product
does not cause material harm that consumers typically associate
with emission, including harm to the environment or human
health, and (3) emission of the covered product does not result in
more than harmless concentrations of any compound higher than
would be found under normal conditions in the typical residential
home without interior architectural coating. Part II prohibits
misleading representations regarding emission, VOC levels, odor,
and any general environmental and health benefit of paints. The
order requires competent and reliable scientific evidence to
substantiate these representations. Parts IV and V prohibit
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respondent from misrepresenting third-party certifications and
failing to adequately disclose a material connection. Part VI
prohibits respondent from providing third parties with the means
and instrumentalities to make false, unsubstantiated, or otherwise
misleading representations of material fact regarding paints,
including any representation prohibited by Parts I, II, IV or V.
To correct allegedly existing unsubstantiated zero emission
and VOC claims and deceptive certification claims, Part III
requires the respondent to send letters to its dealers and
distributors, instructing them to place placards next to paint cans
and at point of sale.
Parts VII through XI are reporting and compliance provisions.
Part VII mandates that respondent acknowledge receipt of the
order, distribute the order to certain employees and agents, and
secure acknowledgments from recipients of the order. Part VIII
requires that respondent submit compliance reports to the FTC
within sixty (60) days of the order’s issuance and submit
additional reports when certain events occur. Part IX requires that
respondent must create and retain certain records for five (5)
years. Part X provides for the FTC’s continued compliance
monitoring of respondent’s activity during the order’s effective
dates. Part XI is a provision “sunsetting” the order after twenty
(20) years, with certain exceptions.
If the Commission finalizes the agreement’s proposed order, it
plans to propose harmonizing with this order the consent orders
issued in the PPG Architectural Finishes, Inc. (Docket No. C4385) and The Sherwin-Williams Company (Docket No. C-4386)
matters. Specifically, the Commission plans to issue orders to
show cause why those matters should not be modified pursuant to
Section 3.72(b) of the Commission Rules of Practice, 16 C.F.R. §
3.72(b).
The purpose of the analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the proposed order or to modify its terms in any
way.
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IN THE MATTER OF

IMPERIAL PAINTS, LLC
D/B/A
LULLABY PAINTS AND ECOS PAINTS
CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket No. C-4647; File No. 162 3080
Complaint, April 24, 2018 – Decision, April 24, 2018
This consent order addresses Imperial Paints, LLC’s marketing, sale, and
distribution of purportedly “VOC-free” paints. The complaint alleges that
respondent made unsubstantiated representations that its paints: (1) are free of
volatile organic compounds (“VOCs”); (2) are VOC-free during or
immediately after painting; (3) will not emit any chemical or substance,
including VOCs, that causes material harm to consumers, including sensitive
populations such as babies, pregnant women, and allergy and asthma sufferers;
and (4) will not emit any chemical or substance, including VOCs, during or
immediately after painting, that causes material harm to consumers, including
sensitive populations such as babies, pregnant women, and allergy and asthma
sufferers. The consent order prohibits emission-free and VOC-free claims
unless both content and emissions are actually zero or at trace levels.

Participants
For the Commission: Robert M. Frisby, Megan Gray,
Katherine Johnson, and Alejandro Rosenberg.
For the Respondent: Ryan Clark and Joan Long, Barnes &
Thornburg LLP.
COMPLAINT
The Federal Trade Commission, having reason to believe that
Imperial Paints, LLC, a limited liability company, has violated the
provisions of the Federal Trade Commission Act, and it appearing
to the Commission that this proceeding is in the public interest,
alleges:
1. Respondent Imperial Paints, LLC (“Imperial”), also doing
business as, inter alia, Lullaby Paints and ECOS Paints is a South
Carolina limited liability company with its principal office or

IMPERIAL PAINTS, LLC

765

Complaint

place of business at 350 East St. John Street, Spartanburg, South
Carolina 29302.
2. Respondent has manufactured, advertised, labeled, offered
for sale, sold, and distributed paint products to consumers,
including Lullaby Paints and ECOS Paints.
3. The acts and practices of Respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.
Imperial’s Lullaby Paints
4. Respondent distributes Lullaby Paints directly to
consumers
through
its
websites,
including
http://imperialpaintsllc.com/ and http://lullabypaints.com/, and
through independent retailers.
5. Respondent and its independent retailers have
disseminated or have caused to be disseminated advertisements,
packaging, and other promotional materials for Lullaby Paints to
consumers, including the attached Exhibits A-M. These materials
contain the following statements and depictions:
a.

(Exhibit G, Brochure.)
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b.

(Exhibit F, Brochure.)
c. The World’s Finest Baby Safe Paint!
www.lullabypaints.com/).

(Exhibit J,

d. There’s no good reason why a premium quality, hard
wearing, beautiful paint needs to contain toxic
chemicals. Know how we know that? At Lullaby
Paints, after years of development, we have proven it.
We are pioneers in paint-making and extremely proud
of our final product: the safest paint available.
Newborn baby-safe. Pregnant mom-safe. Safe enough
for
kids
to
paint
with.
(Exhibit
I,
www.lullabypaints.com/safety).
e. Safe for baby. And the environment. Our awardwinning paint is praised as much for its color,
coverage and durability, as it is for its safety.
Attaining the highest certifications for product purity,
Lullaby Paints is known in the industry as the safest
paint available. Recognized by consumer advocacy
groups and leading environmental organizations, used
by hospitals and maternity facilities, lauded by
magazines, designers and bloggers and, most of all,
enjoyed by moms as pregnancy safe paints. We’ve
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revolutionized how safe and eco-friendly paints can
be, for mom, baby, everybody.
(Exhibit L,
www.lullabypaints.com/how-it-works).
f. Why Lullaby paints? . . . Tested and proven for over
20 years. These products are safe. (Exhibit G,
brochure).
Imperial’s ECOS Paints
6. Respondent distributes ECOS Paints directly to consumers
through its websites, including http://imperialpaintsllc.com/ and
http://ecospaints.net/, and through independent retailers.
7. Respondent and its independent retailers have
disseminated or have caused to be disseminated advertisements,
packaging, and other promotional materials for ECOS Paints to
consumers, including the attached Exhibits N-Q. These materials
contain the following statements and depictions:
a. WHAT IS SO DIFFERENT ABOUT ECOS PAINTS?
Unlike traditional paints, even those labeled as
“environmentally friendly”, ECOS Paints are nontoxic and have no odor. Developed twenty five years
ago with a unique formulation, our products were
originally designed for people with multiple chemical
sensitivities, asthma, allergies, and issues with
everyday chemicals.
For over two decades, we have provided world class,
high quality paints and relief from noxious chemicals
to discerning individuals around the world. Today our
customers also include people who are focused on the
environment and sustainability; healthcare providers;
mothers concerned about their baby’s health, and
companies seeking to protect the health of their
employees, guests and visitors. Our paints are zero
VOC and do not contain harmful solvents that off gas
into the air. Safer for you, your family and the
environment. (Exhibit P, www.ecospaints.net/mcs
.html.)
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b. Proven Technology
 25 Years of Successful Use
 Award Winning
 Tested and Certified.
For twenty five years, ECOS and Air Pure Paints have
been sought out by people with multiple chemical
sensitivities, concerned pregnant mothers, the
environmentally conscious, corporations committed to
sustainability, and the general public who care. Now
manufactured in the US, these products are available
for discerning customers who are equally committed to
the health of the environment. (Exhibit N, Print Ad.)
Count I
Unsubstantiated Claims
8. In connection with the advertising, promotion, offering for
sale, or sale of Lullaby and ECOS Paints, Respondent has
represented, directly or indirectly, expressly or by implication,
that:
a. Lullaby and ECOS Paints are VOC-free.
b. Lullaby and ECOS Paints will not emit any chemical
or substance, including VOCs, that causes material
harm to consumers, including sensitive populations
such as babies, pregnant women, and allergy and
asthma sufferers.
c. Lullaby and ECOS Paints have been tested and proven
to be safe.
9. The representations set forth in Paragraph 8 were not
substantiated at the time the representations were made.
Count II
Means and Instrumentalities
10. Respondent has distributed promotional materials,
including the statements and depictions contained in Exhibits A
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through Q to independent retailers. In so doing, Respondent has
provided them with the means and instrumentalities for the
commission of deceptive acts or practices.
Violations of Section 5
11. The acts and practices of Respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act.
THEREFORE, the Federal Trade Commission this twentyfourth day of April, 2018, has issued this Complaint against
Respondent.
By the Commission.
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DECISION
The Federal Trade Commission (“Commission”) initiated an
investigation of certain acts and practices of the Respondent
named above in the caption. The Commission’s Bureau of
Consumer Protection (“BCP”) prepared and furnished to
Respondent a draft Complaint. BCP proposed to present the draft
Complaint to the Commission for its consideration. If issued by
the Commission, the draft Complaint would charge the
Respondent with violations of the Federal Trade Commission Act.
Respondent and BCP thereafter executed an Agreement
Containing Consent Order (“Consent Agreement”). The Consent
Agreement includes: 1) statements by Respondent that it neither
admits nor denies any of the allegations in the Complaint, except
as specifically stated in this Decision and Order (“Order”), and
that only for purposes of this action, Respondent admits the facts
necessary to establish jurisdiction; and 2) waivers and other
provisions as required by the Commission’s Rules.
The Commission considered the matter and determined that it
had reason to believe that Respondent has violated the Federal
Trade Commission Act, and that a Complaint should issue stating
its charges in that respect. The Commission accepted the
executed Consent Agreement and placed it on the public record
for a period of 30 days for the receipt and consideration of public
comments. The Commission duly considered the comments
received from interested persons pursuant to Commission Rule
2.34, 16 C.F.R. § 2.34. Now, in further conformity with the
procedure prescribed in Commission Rule 2.34, the Commission
issues its Complaint, makes the following Findings, and issues the
following Order:
Findings
1.

The Respondent is Imperial Paints, LLC, d/b/a Lullaby
Paints and ECOS Paints, a South Carolina limited
liability company with its principal office or place of
business at 350 East St. John Street, Spartanburg,
South Carolina 29302.
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2.

The Commission has jurisdiction over the subject
matter of this proceeding and over the Respondent,
and the proceeding is in the public interest.
ORDER
Definitions

For purposes of this Order, the following definitions apply:
A.

“Covered product” means any architectural coating
applied to stationary structures, portable structures,
and their appurtenances.

B.

“Volatile Organic Compound” (“VOC”) means any
compound of carbon that participates in atmospheric
photochemical reactions, but excludes carbon
monoxide, carbon dioxide, carbonic acid, metallic
carbides or carbonates, ammonium carbonate, and
specific compounds that the EPA has determined are
of negligible photochemical reactivity, which are listed
at 40 C.F.R. Section 51.100(s).

C.

“Emission” means any compound that is emitted or
produced during application, curing, or exposure of a
covered product.

D.

“Trace” level of emission means:
1. A VOC has not been intentionally added to the
covered product;
2. Emission of the covered product does not cause
material harm that consumers typically associate
with emission, including harm to the environment
or human health; and
3. Emission of the covered product does not result in
more than harmless concentrations of any
compound higher than would be found under
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normal conditions in the typical residential home
without interior architectural coating.
E.

“Respondent” means Imperial Paints, LLC, d/b/a
Lullaby Paints and ECOS Paints, and its successor and
assigns.
I.

Prohibited Misleading and Unsubstantiated
Representations Regarding Emission and VOC
Level of Covered Product

IT IS ORDERED that Respondent, and Respondent’s
officers, agents, employees, and attorneys, and all other persons in
active concert or participation with any of them, who receive
actual notice of this Order, whether acting directly or indirectly, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, or sale of any covered product must
not make any representation, expressly or by implication, that the
emission level of a covered product is zero, or that the VOC level
of a covered product is zero, unless the representation is nonmisleading, including that, at the time such representation is
made, Respondent possesses and relies upon competent and
reliable scientific evidence that is sufficient in quality and
quantity based on standards generally accepted in the relevant
scientific fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to substantiate that:
A.

The covered product’s emission is zero micrograms
per meter cubed and the covered product’s VOC
content is zero grams per liter; or

B.

The covered product does not emit or produce more
than a trace level of emission.

For purposes of this Provision, “competent and reliable scientific
evidence” means tests, analyses, research, or studies that have
been conducted and evaluated in an objective manner by qualified
persons and are generally accepted in the profession to yield
accurate and reliable results.
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II.

Prohibited Misleading and Unsubstantiated
Representations Regarding Environmental and
Health Claims

IT IS FURTHER ORDERED that Respondent, and
Respondent’s officers, agents, employees, and attorneys, and all
other persons in active concert or participation with any of them,
who receive actual notice of this Order, whether acting directly or
indirectly, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, or sale of any covered
product must not make any representation, expressly or by
implication, including through the use of a product name,
regarding:
A.

The emission of the covered product;

B.

The VOC level of the covered product;

C.

The odor of the covered product;

D.

Any other health benefit or attribute of, or risk
associated with exposure to, the covered product,
including those related to VOC, emission, or chemical
composition; or

E.

Any other environmental benefit or attribute of the
covered product, including those related to VOC,
emission, or chemical composition,

unless the representation is non-misleading, including that, at the
time such representation is made, Respondent possesses and relies
upon competent and reliable scientific evidence that is sufficient
in quality and quantity based on standards generally accepted in
the relevant scientific fields, when considered in light of the entire
body of relevant and reliable scientific evidence, to substantiate
that the representation is true. For purposes of this Provision,
“competent and reliable scientific evidence” means tests,
analyses, research, or studies that have been conducted and
evaluated in an objective manner by qualified persons and are
generally accepted in the profession to yield accurate and reliable
results.
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III.

Notice to Dealers and Distributors

IT IS FURTHER ORDERED that Respondent deliver as
soon as practicable, but in no event later than 60 days after the
effective date of this Order, a notice in the form shown in
Attachment A to all of Respondent’s dealers and distributors, and
all other entities to which Respondent provided point-of-sale
advertising, including product labels, for any covered product
identified in Attachment A. The notice required by this paragraph
must not include any document or other enclosures other than
those referenced in Attachment A.
IV.

Means and Instrumentalities

IT IS FURTHER ORDERED that Respondent, and its
officers, agents, employees, and attorneys, and all other persons in
active concert or participation with any of them, who receive
actual notice of this Order, whether acting directly or indirectly, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, or sale of any covered product, must
not provide to others the means and instrumentalities with which
to make, directly or indirectly, expressly or by implication,
including through the use of endorsements or trade names, any
false, unsubstantiated, or otherwise misleading representation of
material fact, including but not limited to any representation
prohibited by Provision I or by Provision II above. For purposes
of this Provision, “means and instrumentalities” shall mean any
information, including, but not necessarily limited to, any
advertising, labeling, or promotional, sales training, or purported
substantiation materials, for use by trade customers in their
marketing of any covered product, in or affecting commerce.
V.

Acknowledgments of the Order

IT IS FURTHER ORDERED that Respondent obtain
acknowledgments of receipt of this Order:
A.

Respondent, within 10 days after the effective date of
this Order, must submit to the Commission an
acknowledgment of receipt of this Order.
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B.

Respondent must deliver a copy of this Order to: (1)
all principals, officers, directors, and LLC managers
and members; (2) all employees, agents, and
representatives who participate in the subject matter of
the Order; and (3) any business entity resulting from
any change in structure as set forth in the Provision
titled Compliance Report and Notices. Delivery must
occur within 10 days after the effective date of this
Order for current personnel. For all others, delivery
must occur before they assume their responsibilities.

C.

From each individual or entity to which Respondent
delivered a copy of this Order, Respondent must
obtain, within 30 days after delivery, a signed and
dated acknowledgment of receipt of this Order.
VI.

Compliance Report and Notices

IT IS FURTHER ORDERED that Respondent make timely
submissions to the Commission:
A.

Sixty days after the issuance date of this Order,
Respondent must submit a compliance report, sworn
under penalty of perjury, in which Respondent must:
(1) identify the primary physical, postal, and email
address and telephone number, as designated points of
contact, which representatives of the Commission may
use to communicate with Respondent; (2) identify all
of Respondent’s businesses by all of their names,
telephone numbers, and physical, postal, email, and
Internet addresses; (3) describe the activities of each
business; (4) describe in detail whether and how
Respondent is in compliance with each Provision of
this Order, including a discussion of all of the changes
the Respondent made to comply with the Order and a
copy of the notice sent to dealers and distributors; and
(5) provide a copy of each Acknowledgment of the
Order obtained pursuant to this Order, unless
previously submitted to the Commission.
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B.

Respondent must submit a compliance notice, sworn
under penalty of perjury, within 14 days of any change
in any designated point of contact or the structure of
Respondent or any entity that Respondent has any
ownership interest in or controls directly or indirectly
that may affect compliance obligations arising under
this Order, including the creation, merger, sale, or
dissolution of the entity or any subsidiary, parent, or
affiliate that engages in any acts or practices subject to
this Order.

C.

Respondent must submit notice of the filing of any
bankruptcy petition, insolvency proceeding, or similar
proceeding by or against Respondent within 14 days of
its filing.

D.

Any submission to the Commission required by this
Order to be sworn under penalty of perjury must be
true and accurate and comply with 28 U.S.C. § 1746,
such as by concluding: “I declare under penalty of
perjury under the laws of the United States of America
that the foregoing is true and correct. Executed on:
_____” and supplying the date, signatory’s full name,
title (if applicable), and signature.

E.

Unless otherwise directed by a Commission
representative in writing, all submissions to the
Commission pursuant to this Order must be emailed to
DEbrief@ftc.gov or sent by overnight courier (not the
U.S. Postal Service) to: Associate Director for
Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania Avenue NW,
Washington, DC 20580. The subject line must begin:
In re Imperial Paints, Docket No. C-4647.
VII.

Recordkeeping

IT IS FURTHER ORDERED that Respondent must create
certain records and retain each such record for 5 years.
Specifically, Respondent must create and retain the following
records:
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A.

Accounting records showing the revenues from all
goods or services sold;

B.

Personnel records showing, for each person providing
services, whether as an employee or otherwise, that
person’s: name; addresses; telephone numbers; job
title or position; dates of service; and (if applicable)
the reason for termination;

C.

Records of all consumer complaints concerning the
subject matter of the Order, including complaints
involving representations covered by Parts I or II of
the Order, whether received directly or indirectly, such
as through a third party, and any response;

D.

A copy of each unique advertisement or other
marketing material making a representation subject to
this Order;

E.

For 5 years from the date of the last dissemination of
any representation covered by this Order:
1. All materials that were relied upon in making the
representation; and
2. All tests, analyses, research, studies, or other
evidence in Respondent’s possession, custody, or
control that contradicts, qualifies, or otherwise
calls into question the representation, or the basis
relied upon for the representation, including
complaints and other communications with
consumers or with governmental or consumer
protection organizations; and

F.

All records necessary to demonstrate full compliance
with each provision of this Order, including all
submissions to the Commission.
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VIII.

Compliance Monitoring

IT IS FURTHER ORDERED that, for the purpose of
monitoring Respondent’s compliance with this Order:
A.

Within 10 days of receipt of a written request from a
representative of the Commission, Respondent must
submit additional compliance reports or other
requested information, which must be sworn under
penalty of perjury, and produce records for inspection
and copying.

B.

For matters concerning this Order, representatives of
the Commission are authorized to communicate
directly with Respondent. Respondent must permit
representatives of the Commission to interview anyone
affiliated with Respondent who has agreed to such an
interview. The interviewee may have counsel present.

C.

The Commission may use all other lawful means,
including posing through its representatives as
consumers, suppliers, or other individuals or entities,
to Respondent or any individual or entity affiliated
with Respondent, without the necessity of
identification or prior notice. Nothing in this Order
limits the Commission’s lawful use of compulsory
process, pursuant to Sections 9 and 20 of the FTC Act,
15 U.S.C. §§ 49, 57b-1.
IX.

Order Effective Dates

IT IS FURTHER ORDERED that this Order is final and
effective upon the date of its publication on the Commission’s
website (ftc.gov) as a final order. This Order will terminate on
April 24, 2038, or 20 years from the most recent date that the
United States or the Commission files a complaint (with or
without an accompanying settlement) in federal court alleging any
violation of this Order, whichever comes later; provided,
however, that the filing of such a complaint will not affect the
duration of:
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A.

Any provision in this Order that terminates in less than
20 years;

B.

This Order’s application to any Respondent that is not
named as a defendant in such complaint; and

C.

This Order if such complaint is filed after the Order
has terminated pursuant to this provision.

If such complaint is dismissed or a federal court rules that the
Respondent did not violate any provision of the Order, and the
dismissal or ruling is either not appealed or upheld on appeal, then
the Order will terminate according to this provision as though the
complaint had never been filed, except that the Order will not
terminate between the date such complaint is filed and the later of
the deadline for appealing such dismissal or ruling and the date
such dismissal or ruling is upheld on appeal.
By the Commission.
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Attachment A: Notice to Dealers and Distributors
[on Respondent letterhead]
[insert date]
IMPORTANT NOTICE ABOUT ________________________
ADVERTISING AND MARKETING MATERIALS
[insert addressee name] [insert addressee address used in the
ordinary course of business]
Dear Dealer or Distributor,
In response to a complaint from the Federal Trade
Commission, Imperial Paints, LLC, d/b/a Lullaby Paints and
ECOS Paints, has agreed to qualify its claims that its paints
contain zero VOCs (volatile organic compounds) or other harmful
emissions, to ensure that retailers and dealers avoid misleading
consumers. We request that you immediately replace existing
________________ advertising and marketing materials with
revised versions which include these qualifications. We have
included appropriate materials for this purpose to affix to each can
of _________ paint in your possession. Enclosed are illustrations
of how to properly place the stickers.
The requirement to affix stickers is only needed if you
currently have our product in your inventory. Please note that you
will not have to add any stickers to any paint ordered or shipped
after the date of this letter.
We will make revised marketing materials available to you
shortly. Should you have any questions about compliance with
this notice, please contact [insert contact person]. In addition, you
can obtain further information about the settlement by visiting
www.ftc.gov and searching for “Imperial Paints.”
Sincerely, [name]
[title]
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT
The Federal Trade Commission (“FTC” or “Commission”)
has accepted, subject to final approval, an agreement containing a
consent order from Imperial Paints, LLC, a limited liability
company (“respondent”), doing business as Lullaby Paints and
Ecos Paints.
The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement’s proposed order.
This matter involves respondent’s marketing, sale, and
distribution of purportedly “VOC-free” paints. “VOC” is the
abbreviation for volatile organic compounds. VOC-free includes
claims such as “zero VOCs,” “0 VOCs,” and “No VOCs.”
According to the FTC complaint, respondent made
unsubstantiated representations that its paints: (1) are VOC-free;
(2) are VOC-free during or immediately after painting; (3) will
not emit any chemical or substance, including VOCs, that causes
material harm to consumers, including sensitive populations such
as babies, pregnant women, and allergy and asthma sufferers; and
(4) will not emit any chemical or substance, including VOCs,
during or immediately after painting, that causes material harm to
consumers, including sensitive populations such as babies,
pregnant women, and allergy and asthma sufferers. The FTC
further alleges that respondent provided independent retailers with
promotional materials containing the same claims it made to
consumers. Thus, the complaint alleges that respondent engaged
in deceptive practices in violation of Section 5(a) of the FTC Act.
The proposed consent order contains three provisions
designed to prevent respondent from engaging in similar acts and
practices in the future. Part I prohibits emission-free and VOCfree claims unless both content and emissions are actually zero or
at trace levels. The orders define “emission” to include all
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emissions (not just VOCs that cause smog). This definition
reflects the Commission’s Enforcement Policy Statement and
consumer expectations: consumers are likely concerned about the
potential health effects from exposure to chemical emissions
found in indoor air, not just VOCs that affect outdoor air quality.
The order defines “trace level of emission” to mean (1) no
intentionally added VOC, (2) emission of the covered product
does not cause material harm that consumers typically associate
with emission, including harm to the environment or human
health, and (3) emission of the covered product does not result in
more than harmless concentrations of any compound higher than
would be found under normal conditions in the typical residential
home without interior architectural coating. Part II prohibits
misleading representations regarding emission, VOC levels, odor,
and any general environmental and health benefit of paints. The
order requires competent and reliable scientific evidence to
substantiate these representations. Part IV prohibits respondent
from providing third parties with the means and instrumentalities
to make false, unsubstantiated, or otherwise misleading
representations of material fact regarding paints, including any
representation prohibited by Parts I or II.
To correct existing unsubstantiated zero emission and VOC
claims, Part III requires the respondent to send letters to its
dealers and distributors, instructing them to put stickers on paint
cans to obscure allegedly unsubstantiated emission and VOC
claims.
Part V through IX are reporting and compliance provisions.
Part V mandates that respondent acknowledge receipt of the
order, distribute the order to certain employees and agents, and
secure acknowledgments from recipients of the order. Part VI
requires that respondent submit compliance reports to the FTC
within sixty (60) days of the order’s issuance and submit
additional reports when certain events occur. Part VII requires
that respondent must create and retain certain records for five (5)
years. Part VIII provides for the FTC’s continued compliance
monitoring of respondent’s activity during the order’s effective
dates. Part IX is a provision “sunsetting” the order after twenty
(20) years, with certain exceptions.
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If the Commission finalizes the agreement’s proposed order, it
plans to propose harmonizing with this order the consent orders
issued in the PPG Architectural Finishes, Inc. (Docket No. C4385) and The Sherwin-Williams Company (Docket No. C-4386)
matters. Specifically, the Commission plans to issue orders to
show cause why those matters should not be modified pursuant to
Section 3.72(b) of the Commission Rules of Practice, 16 C.F.R. §
3.72(b).
The purpose of the analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the proposed order or to modify its terms in any
way.
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IN THE MATTER OF

ICP CONSTRUCTION INC.
F/K/A
CALIFORNIA PRODUCTS CORP.
D/B/A
MURALO PAINTS
CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket No. C-4648; File No. 162 3081
Complaint, April 24, 2018 – Decision, April 24, 2018
This consent order addresses ICP Construction Inc.’s marketing, sale, and
distribution of purportedly “VOC-free” paints. The complaint alleges that
respondent made unsubstantiated representations that its paints: (1) are free of
volatile organic compounds (“VOCs”); (2) are VOC-free during or
immediately after painting; (3) will not emit any chemical or substance,
including VOCs, that causes material harm to consumers, including sensitive
populations such as babies; and (4) will not emit any chemical or substance,
including VOCs, during or immediately after painting, that causes material
harm to consumers, including sensitive populations such as babies. The
consent order prohibits emission-free and VOC-free claims unless both content
and emission are actually zero or at trace level, and requires the respondent to
send letters to its dealers and distributors, instructing them to post placards next
to paint cans and at point of sale.

Participants
For the Commission: Robert M. Frisby, Megan Gray,
Katherine Johnson, and Alejandro Rosenberg.
For the Respondent: Christopher Cole and Peter Miller,
Crowell & Moring LLP.
COMPLAINT
The Federal Trade Commission, having reason to believe that
ICP Construction, Inc., formerly known as California Products
Corporation, doing business as Muralo Paints, (ICP or
“Respondent”) has violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that this
proceeding is in the public interest, alleges:
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1. Respondent ICP Construction, Inc., formerly known as
California Products Corp., doing business as Muralo Paints, is a
Massachusetts corporation with its principal office or place of
business at 150 Dascomb Road, Andover, Massachusetts 018105873.
2. Respondent has manufactured, advertised, labeled, offered
for sale, sold, and distributed paint products to consumers,
including BreatheSafe paints.
3. The acts and practices of Respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.
Respondent’s BreatheSafe Paints
4. Respondent distributes BreatheSafe paints to consumers
through a network of authorized, independent retailers.
5. Respondent and its independent retailers have
disseminated or have caused to be disseminated advertisements,
packaging, and other promotional materials for BreatheSafe
Paints to consumers, including the attached Exhibits A-F. These
materials contain the following statements and depictions:
a.

(Exhibit D, Brochure.)
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b. Muralo BreatheSafe is a virtually odorless highperformance water-based latex, formulated with no
harmful solvents and based on a sustainable chemistry
technology, for interior use. Ideal for nursing homes,
schools, babies’ rooms and health care facilities….
Specified for space that is occupied during painting.
(Exhibit A,
matte.php).

www.muralo.com/products/breathesafe

Respondent’s Eco Assurance Logo
6. Respondent distributes, or has caused its independent
retailers to distribute several paint products bearing the following
“Eco Assurance” logo, including BreatheSafe paints.
a.

(Exhibit E, paint can label).
Count I
Unsubstantiated Claims
7. In connection with the advertising, promotion, offering for
sale, or sale of BreatheSafe Paints, Respondent has represented,
directly or indirectly, expressly or by implication, that:
a. BreatheSafe Paints are VOC-free;
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b. BreatheSafe Paints are
immediately after painting;

VOC-free

during

or

c. BreatheSafe Paints will not emit any chemical or
substance, including VOCs, that causes material harm
to consumers, including sensitive populations such as
babies; and
d. BreatheSafe Paints will not emit any chemical or
substance including VOCs, during or immediately
after painting, that causes material harm to consumers,
including sensitive populations such as babies.
8. The representations set forth in Paragraph 7 were not
substantiated at the time the representations were made.
Count II
Deceptive Failure to Disclose—Material Connection with Eco
Assurance
9. In connection with the advertising, promotion, offering for
sale, or sale of its paints, such as through the use of its Eco
Assurance seal, Respondent has represented, directly or indirectly,
expressly or by implication, that these paints have been endorsed
or certified by an independent third party.
10. Respondent has failed to disclose or adequately disclose
that Respondent has a material connection to Eco Assurance, such
as the fact the Eco Assurance seal is Respondent’s own
designation. This fact would be material to consumers in their
purchase or use decisions regarding Respondent’s paints.
11. Respondent’s failure to disclose or adequately disclose the
material information described in Paragraph 10, in light of the
representation set forth in Paragraph 9, is a deceptive act or
practice.
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Count III
Means and Instrumentalities
12. Respondent distributed promotional materials, including
the statements and depictions contained in Exhibits A through G
to independent retailers. In so doing, Respondent has provided
them with the means and instrumentalities for the commission of
deceptive acts or practices.
Violations of Section 5
13. The acts and practices of Respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act.
THEREFORE, the Federal Trade Commission this twentyfourth day of April, 2018, has issued this Complaint against
Respondent.
By the Commission.

850

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 165
Complaint

Exhibit A

ICP CONSTRUCTION INC.

Complaint

Exhibit B

851

852

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 165
Complaint

Exhibit C

ICP CONSTRUCTION INC.

Complaint

Exhibit D

853

854

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 165
Complaint

Exhibit E

ICP CONSTRUCTION INC.

Complaint

Exhibit F

855

856

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 165
Decision and Order

DECISION
The Federal Trade Commission (“Commission”) initiated an
investigation of certain acts and practices of the Respondent
named above in the caption. The Commission’s Bureau of
Consumer Protection (“BCP”) prepared and furnished to
Respondent a draft Complaint. BCP proposed to present the draft
Complaint to the Commission for its consideration. If issued by
the Commission, the draft Complaint would charge the
Respondent with violations of the Federal Trade Commission Act.
Respondent and BCP thereafter executed an Agreement
Containing Consent Order (“Consent Agreement”). The Consent
Agreement includes: 1) statements by Respondent that it neither
admits nor denies any of the allegations in the Complaint, except
as specifically stated in this Decision and Order (“Order”), and
that only for purposes of this action, Respondent admits the facts
necessary to establish jurisdiction; and 2) waivers and other
provisions as required by the Commission’s Rules.
The Commission considered the matter and determined that it
had reason to believe that Respondent has violated the Federal
Trade Commission Act, and that a Complaint should issue stating
its charges in that respect. The Commission accepted the
executed Consent Agreement and placed it on the public record
for a period of 30 days for the receipt and consideration of public
comments. The Commission duly considered the comments
received from interested persons pursuant to Commission Rule
2.34, 16 C.F.R. § 2.34. Now, in further conformity with the
procedure prescribed in Commission Rule 2.34, the Commission
issues its Complaint, makes the following Findings, and issues the
following Order:
Findings
1.

The Respondent is ICP Construction Inc., formerly
known as California Products Corp., d/b/a Muralo
Paints, a Massachusetts corporation with its principal
office or place of business at 150 Dascomb Road,
Andover, Massachusetts 01810-5873.
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2.

The Commission has jurisdiction over the subject
matter of this proceeding and over the Respondent,
and the proceeding is in the public interest.
ORDER
Definitions

For purposes of this Order, the following definitions apply:
A.

“Clearly and conspicuously” means that a required
disclosure is difficult to miss (i.e., easily noticeable)
and easily understandable by ordinary consumers,
including in all of the following ways:
1. In any communication that is solely visual or
solely audible, the disclosure must be made
through the same means through which the
communication is presented.
In any
communication made through both visual and
audible means, such as a television advertisement,
the disclosure must be presented simultaneously in
both the visual and audible portions of the
communication even if the representation requiring
the disclosure is made through only one means.
2. A visual disclosure, by its size, contrast, location,
the length of time it appears, and other
characteristics, must stand out from any
accompanying text or other visual elements so that
it is easily noticed, read, and understood.
3. An audible disclosure, including by telephone or
streaming video, must be delivered in a volume,
speed, and cadence sufficient for ordinary
consumers to easily hear and understand it.
4. In any communication using an interactive
electronic medium, such as the Internet or
software, the disclosure must be unavoidable.
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5. On a product label, the disclosure must be
presented on the principal display panel.
6. The disclosure must use diction and syntax
understandable to ordinary consumers and must
appear in each language in which the
representation that requires the disclosure appears.
7. The disclosure must comply with these
requirements in each medium through which it is
received, including all electronic devices and faceto-face communications.
8. The disclosure must not be contradicted or
mitigated by, or inconsistent with, anything else in
the communication.
9. When the representation or sales practice targets a
specific audience, such as children, the elderly, or
the terminally ill, “ordinary consumers” includes
reasonable members of that group.
B.

“Close proximity” means that the disclosure is very
near the triggering representation. In an interactive
electronic medium (such as a mobile app or other
computer program), a visual disclosure that cannot be
viewed at the same time and in the same viewable area
as the triggering representation, on the technology
used by ordinary consumers, is not in close proximity.
A disclosure made through a hyperlink, pop-up,
interstitial, or other similar technique is not in close
proximity to the triggering representation.
A
disclosure made on a different printed page than the
triggering representation is not in close proximity.

C.

“Covered product” means any architectural coating
applied to stationary structures, portable structures,
and their appurtenances.

D.

“Volatile Organic Compound” (“VOC”) means any
compound of carbon that participates in atmospheric
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photochemical reactions, but excludes carbon
monoxide, carbon dioxide, carbonic acid, metallic
carbides or carbonates, ammonium carbonate, and
specific compounds that the EPA has determined are
of negligible photochemical reactivity, which are listed
at 40 C.F.R. Section 51.100(s).
E.

“Emission” means any compound that is emitted or
produced during application, curing, or exposure of a
covered product.

F.

“Trace” level of emission means:
1. A VOC has not been intentionally added to the
covered product;
2. Emission of the covered product does not cause
material harm that consumers typically associate
with emission, including harm to the environment
or human health; and
3. Emission of the covered product does not result in
more than harmless concentrations of any
compound higher than would be found under
normal conditions in the typical residential home
without interior architectural coating.

G.

“Certification” means any seal, logo, emblem, shield,
or other insignia that expresses or implies approval or
endorsement of any product, package, service,
practice, or program, or any attribute thereof.

H.

“Respondent” means ICP Construction Inc., formerly
known as California Products Corp., d/b/a Muralo
Paints, and its successors and assigns.
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I.Prohibited Misleading and Unsubstantiated Representations
Regarding Emission and VOC Level of Covered Product
IT IS ORDERED that Respondent, and Respondent’s
officers, agents, employees, and attorneys, and all other persons in
active concert or participation with any of them, who receive
actual notice of this Order, whether acting directly or indirectly, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, or sale of any covered product must
not make any representation, expressly or by implication, that the
emission level of a covered product is zero, or that the VOC level
of a covered product is zero, unless the representation is nonmisleading, including that, at the time such representation is
made, Respondent possesses and relies upon competent and
reliable scientific evidence that is sufficient in quality and
quantity based on standards generally accepted in the relevant
scientific fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to substantiate that:
A.

The covered product’s emission is zero micrograms
per meter cubed and the covered product’s VOC
content is zero grams per liter; or

B.

The covered product does not emit or produce more
than a trace level of emission.

For purposes of this Provision, “competent and reliable scientific
evidence” means tests, analyses, research, or studies that have
been conducted and evaluated in an objective manner by qualified
persons and are generally accepted in the profession to yield
accurate and reliable results.
II.Prohibited Misleading and Unsubstantiated Representations
Regarding Environmental and Health Claims
IT IS FURTHER ORDERED that Respondent, and
Respondent’s officers, agents, employees, and attorneys, and all
other persons in active concert or participation with any of them,
who receive actual notice of this Order, whether acting directly or
indirectly, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, or sale of any covered
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product must not make any representation, expressly or by
implication, including through the use of a product name,
regarding:
A.

The emission of the covered product;

B.

The VOC level of the covered product;

C.

The odor of the covered product;

D.

Any other health benefit or attribute of, or risk
associated with exposure to, the covered product,
including those related to VOC, emission, or chemical
composition; or

E.

Any other environmental benefit or attribute of the
covered product, including those related to VOC,
emission, or chemical composition,

unless the representation is non-misleading, including that, at the
time such representation is made, Respondent possesses and relies
upon competent and reliable scientific evidence that is sufficient
in quality and quantity based on standards generally accepted in
the relevant scientific fields, when considered in light of the entire
body of relevant and reliable scientific evidence, to substantiate
that the representation is true. For purposes of this Provision,
“competent and reliable scientific evidence” means tests,
analyses, research, or studies that have been conducted and
evaluated in an objective manner by qualified persons and are
generally accepted in the profession to yield accurate and reliable
results.
III.Notice to Dealers and Distributors
IT IS FURTHER ORDERED that Respondent deliver as
soon as practicable, but in no event later than 60 days after the
effective date of this Order, a notice in the form shown in
Attachment A to all of Respondent’s dealers and distributors, and
all other entities to which Respondent provided point-of-sale
advertising, including product labels, for any covered product
identified in Attachment A. The notice required by this paragraph
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must not include any document or other enclosures other than
those referenced in Attachment A.
IV.Prohibited Misleading Certification Marks
IT IS FURTHER ORDERED that Respondent and
Respondent’s officers, agents, employees, and attorneys, and all
other persons in active concert or participation with any of them,
who receive actual notice of this Order, whether acting directly or
indirectly, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, or sale of any covered
product must not make any misrepresentation, expressly or by
implication, regarding certifications, including:
A.

The fact that, or degree to which, a third party has,
evaluated a product, package, service, practice, or
program based on its environmental benefits or
attributes; or

B.

That a certification is endorsed by an independent
person or organization.
V.Disclosure of Material Connection

IT IS FURTHER ORDERED that Respondent and
Respondent’s officers, agents, employees, and attorneys, and all
other persons in active concert or participation with any of them,
who receive actual notice of this Order, whether acting directly or
indirectly, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, or sale of any product,
package, certification, service, practice, or program, must not
make any representation, in any manner, expressly or by
implication, about any user or endorser of such product, package,
certification, service, practice, or program unless Respondent
discloses, clearly and conspicuously, and in close proximity to the
representation any unexpected material connection, when one
exists, between such user or endorser and (1) Respondent, or (2)
any other individual or entity affiliated with the product or
service. For purposes of this Provision, “unexpected material
connection” means any relationship that might materially affect
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the weight or credibility of the testimonial or endorsement and
that would not reasonably be expected by consumers.
VI.Means and Instrumentalities
IT IS FURTHER ORDERED that Respondent, and
Respondent’s officers, agents, employees, and attorneys, and all
other persons in active concert or participation with any of them,
who receive actual notice of this Order, whether acting directly or
indirectly, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, or sale of any covered
product, must not provide to others the means and
instrumentalities with which to make, directly or indirectly,
expressly or by implication, including through the use of
endorsements or trade names, any false, unsubstantiated, or
otherwise misleading representation of material fact, including but
not limited to any representation prohibited by Provisions I, II,
IV, or V above. For purposes of this Provision, “means and
instrumentalities” means any information, including, but not
necessarily limited to, any advertising, labeling, or promotional,
sales training, or purported substantiation materials, for use by
trade customers in their marketing of any covered product, in or
affecting commerce.
VII.Acknowledgments of the Order
IT IS FURTHER ORDERED that Respondent obtain
acknowledgments of receipt of this Order:
A.

Respondent, within 10 days after the effective date of
this Order, must submit to the Commission an
acknowledgment of receipt of this Order.

B.

Respondent must deliver a copy of this Order to: (1)
all principals, officers, directors, and LLC managers
and members; (2) all employees, agents, and
representatives who participate in the subject matter of
the Order; and (3) any business entity resulting from
any change in structure as set forth in the Provision
titled Compliance Report and Notices. Delivery must
occur within 10 days after the effective date of this
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Order for current personnel. For all others, delivery
must occur before they assume their responsibilities.
C.

From each individual or entity to which Respondent
delivered a copy of this Order, Respondent must
obtain, within 30 days after delivery, a signed and
dated acknowledgment of receipt of this Order.
VIII.Compliance Report and Notices

IT IS FURTHER ORDERED that Respondent make timely
submissions to the Commission:
A.

Sixty days after the issuance date of this Order,
Respondent must submit a compliance report, sworn
under penalty of perjury, in which Respondent must:
(1) identify the primary physical, postal, and email
address and telephone number, as designated points of
contact, which representatives of the Commission may
use to communicate with Respondent; (2) identify all
of Respondent’s businesses by all of their names,
telephone numbers, and physical, postal, email, and
Internet addresses; (3) describe the activities of each
business; (4) describe in detail whether and how
Respondent is in compliance with each provision of
this Order, including a discussion of all of the changes
Respondent made to comply with the Order and a copy
of the notice sent to dealers and distributors; and (5)
provide a copy of each Acknowledgment of the Order
obtained pursuant to this Order, unless previously
submitted to the Commission.

B.

Respondent must submit a compliance notice, sworn
under penalty of perjury, within 14 days of any change
in any designated point of contact or the structure of
Respondent or any entity that Respondent has any
ownership interest in or controls directly or indirectly
that may affect compliance obligations arising under
this Order, including the creation, merger, sale, or
dissolution of the entity or any subsidiary, parent, or
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affiliate that engages in any acts or practices subject to
this Order.
C.

Respondent must submit notice of the filing of any
bankruptcy petition, insolvency proceeding, or similar
proceeding by or against Respondent within 14 days of
its filing.

D.

Any submission to the Commission required by this
Order to be sworn under penalty of perjury must be
true and accurate and comply with 28 U.S.C. § 1746,
such as by concluding: “I declare under penalty of
perjury under the laws of the United States of America
that the foregoing is true and correct. Executed on:
_____” and supplying the date, signatory’s full name,
title (if applicable), and signature.

E.

Unless otherwise directed by a Commission
representative in writing, all submissions to the
Commission pursuant to this Order must be emailed to
DEbrief@ftc.gov or sent by overnight courier (not the
U.S. Postal Service) to: Associate Director for
Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania Avenue NW,
Washington, DC 20580. The subject line must begin:
In re ICP Construction, Docket No. C4648.
IX.Recordkeeping

IT IS FURTHER ORDERED that Respondent must create
certain records and retain each such record for 5 years.
Specifically, Respondent must create and retain the following
records:
A.

Accounting records showing the revenues from all
goods or services sold;

B.

Personnel records showing, for each person providing
services, whether as an employee or otherwise, that
person’s: name; addresses; telephone numbers; job
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title or position; dates of service; and (if applicable)
the reason for termination;
C.

Records of all consumer complaints concerning the
subject matter of the Order, including complaints
involving representations covered by Parts I, II, IV, or
V of the Order, whether received directly or indirectly,
such as through a third party, and any response;

D.

A copy of each unique advertisement or other
marketing material making a representation subject to
this Order;

E.

For 5 years from the date of the last dissemination of
any representation covered by this Order:
1. All materials that were relied upon in making the
representation; and
2. All tests, analyses, research, studies, or other
evidence in Respondent’s possession, custody, or
control that contradicts, qualifies, or otherwise
calls into question the representation, or the basis
relied upon for the representation, including
complaints and other communications with
consumers or with governmental or consumer
protection organizations; and

F.

All records necessary to demonstrate full compliance
with each provision of this Order, including all
submissions to the Commission.
X.Compliance Monitoring

IT IS FURTHER ORDERED that, for the purpose of
monitoring Respondent’s compliance with this Order:
A.

Within 10 days of receipt of a written request from a
representative of the Commission, Respondent must
submit additional compliance reports or other
requested information, which must be sworn under
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penalty of perjury, and produce records for inspection
and copying.
B.

For matters concerning this Order, representatives of
the Commission are authorized to communicate
directly with Respondent. Respondent must permit
representatives of the Commission to interview anyone
affiliated with Respondent who has agreed to such an
interview. The interviewee may have counsel present.

C.

The Commission may use all other lawful means,
including posing through its representatives as
consumers, suppliers, or other individuals or entities,
to Respondent or any individual or entity affiliated
with Respondent, without the necessity of
identification or prior notice. Nothing in this Order
limits the Commission’s lawful use of compulsory
process, pursuant to Sections 9 and 20 of the FTC Act,
15 U.S.C. §§ 49, 57b-1.
XI.Order Effective Dates

IT IS FURTHER ORDERED that this Order is final and
effective upon the date of its publication on the Commission’s
website (ftc.gov) as a final order. This Order will terminate on
April 24, 2038, or 20 years from the most recent date that the
United States or the Commission files a complaint (with or
without an accompanying settlement) in federal court alleging any
violation of this Order, whichever comes later; provided,
however, that the filing of such a complaint will not affect the
duration of:
A.

Any provision in this Order that terminates in less than
20 years;

B.

This Order’s application to any Respondent that is not
named as a defendant in such complaint; and

C.

This Order if such complaint is filed after the Order
has terminated pursuant to this provision.
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If such complaint is dismissed or a federal court rules that the
Respondent did not violate any provision of the Order, and the
dismissal or ruling is either not appealed or upheld on appeal, then
the Order will terminate according to this provision as though the
complaint had never been filed, except that the Order will not
terminate between the date such complaint is filed and the later of
the deadline for appealing such dismissal or ruling and the date
such dismissal or ruling is upheld on appeal.
By the Commission.

Attachment A: Notice to Dealers and Distributors
[on Respondent letterhead]
[insert date]
IMPORTANT NOTICE ABOUT ______________________
ADVERTISING AND MARKETING MATERIALS
[insert addressee name]
[insert addressee address used in the ordinary course of business]
Dear Dealer or Distributor,
In response to a complaint from the Federal Trade
Commission, ICP Construction Inc., formerly known as
California Products Corp., d/b/a Muralo Paints, has agreed not to
make claims that its paints contain No VOCs (volatile organic
compounds) or other harmful emissions, unless we can
substantiate that the level is actually zero or otherwise comply
with the settlement terms. We request that you immediately stop
using existing ________________ advertising and marketing
materials that represent the emission level of any paint is zero, or
that the VOC level of any paint is zero.
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In addition, our in-house ECO ASSURE certification mark
did not adequately identify it as a self-certification or the specific
characteristics of the certification.
We have included placards that you must display clearly and
prominently next to the paint containers and at the point of sale to
eliminate any misrepresentation to consumers. Enclosed are
illustrations of how to properly place the placards. The placards
must be displayed until you have sold all paint containers bearing
the problematic claims.
We will make revised marketing materials available to you
shortly. Should you have any questions about compliance with
this notice, please contact ___________. In addition, you can
obtain further information about the settlement by visiting
www.ftc.gov and searching for “ICP Construction.”
Sincerely,
[name]
[title]

(first placard)
LABEL UPDATE:
ICP Construction’s “ZERO VOC” Paints
All “Zero VOC” (volatile organic compound) paints emit
chemicals during the painting process and while drying. Some of
these chemicals can be harmful to people, especially to sensitive
groups such as babies, pregnant women, and those suffering from
asthma or allergies. _______________ paints emit chemicals for
at least two weeks. Inside a home, these chemicals can stay in the
air for even longer.
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(second placard)
LABEL UPDATE:
ICP Construction’s “Eco Assurance” Certification
ICP Construction’s Eco Assurance seal is our company’s promise
that this product meets or exceeds certain industry environmental
standards, including Green Seal and LEED Green Building
requirements, while still keeping the highest performance
properties you’ve come to expect from our products.

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT
The Federal Trade Commission (“FTC” or “Commission”)
has accepted, subject to final approval, an agreement containing a
consent order from ICP Construction Inc., formerly known as
California Products Corp., d/b/a/ Muralo Paints, a corporation
(“respondent”).
The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement’s proposed order.
This matter involves respondent’s marketing, sale, and
distribution of purportedly “VOC-free” paints. “VOC” is the
abbreviation for volatile organic compounds. VOC-free includes
claims such as “zero VOCs,” “0 VOCs,” and “No VOCs.”
According to the FTC complaint, respondent made
unsubstantiated representations that its paints: (1) are VOC-free;
(2) are VOC-free during or immediately after painting; (3) will
not emit any chemical or substance, including VOCs, that causes
material harm to consumers, including sensitive populations such
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as babies; and (4) will not emit any chemical or substance,
including VOCs, during or immediately after painting, that causes
material harm to consumers, including sensitive populations such
as babies. The FTC also alleges that respondent used its ECO
ASSURANCE seal without adequately disclosing that respondent
awarded the seal to its own product. Consumers likely interpret
the seal as a claim that an independent third party certified the
product. The FTC further alleges that respondent provided
independent retailers with promotional materials containing the
same claims it made to consumers. Thus, the complaint alleges
that respondent engaged in deceptive practices in violation of
Section 5(a) of the FTC Act.
The proposed consent order contains five provisions designed
to prevent respondent from engaging in similar acts and practices
in the future. Part I prohibits emission-free and VOC-free claims
unless both content and emission are actually zero or at trace
level. The orders define “emission” to include all emissions (not
just VOC that causes smog). This definition reflects the
Commission’s Enforcement Policy Statement and consumer
expectations: consumers are likely concerned about the potential
health effects from exposure to chemical emission found in indoor
air, not just VOC that affect outdoor air quality. The order
defines “trace level of emission” to mean (1) no intentionally
added VOC, (2) emission of the covered product does not cause
material harm that consumers typically associate with emission,
including harm to the environment or human health, and (3)
emission of the covered product does not result in more than
harmless concentrations of any compound higher than would be
found under normal conditions in the typical residential home
without interior architectural coating. Part II prohibits misleading
representations regarding emission, VOC level, odor, and any
general environmental and health benefit of paints. The order
requires competent and reliable scientific evidence to substantiate
these representations. Parts IV and V prohibit respondent from
misrepresenting third-party certifications and failing to adequately
disclose a material connection. Part VI prohibits respondent from
providing third parties with the means and instrumentalities to
make false, unsubstantiated, or otherwise misleading
representations of material fact regarding paints, including any
representation prohibited by Parts I, II, IV, or V.
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To correct existing unsubstantiated zero-VOC claims and
deceptive certification claims, Part III requires the respondent to
send letters to its dealers and distributors, instructing them to post
placards next to paint cans and at point of sale.
Parts VII through XI are reporting and compliance provisions.
Part VII mandates that respondent acknowledge receipt of the
order, distribute the order to certain employees and agents, and
secure acknowledgments from recipients of the order. Part VIII
requires that respondent submit compliance reports to the FTC
within sixty (60) days of the order’s issuance and submit
additional reports when certain events occur. Part IX requires that
respondent must create and retain certain records for five (5)
years. Part X provides for the FTC’s continued compliance
monitoring of respondent’s activity during the order’s effective
dates. Part XI is a provision “sunsetting” the order after twenty
(20) years, with certain exceptions.
If the Commission finalizes the agreement’s proposed order, it
plans to propose harmonizing with this order the consent orders
issued in the PPG Architectural Finishes, Inc. (Docket No. C4385) and The Sherwin-Williams Company (Docket No. C-4386)
matters. Specifically, the Commission plans to issue orders to
show cause why those matters should not be modified pursuant to
Section 3.72(b) of the Commission Rules of Practice, 16 C.F.R. §
3.72(b).
The purpose of the analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the proposed order or to modify its terms in any
way.

YOLO COLORHOUSE, LLC
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IN THE MATTER OF

YOLO COLORHOUSE, LLC
CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket No. C-4649; File No. 162 3082
Complaint, April 24, 2018 – Decision, April 24, 2018
This consent order addresses YOLO Colorhouse, LLC’s marketing, sale, and
distribution of purportedly “VOC-free” paints. The complaint alleges that
respondent made unsubstantiated representations that its paints: (1) are free of
volatile organic compounds (“VOCs”); (2) are VOC-free during or
immediately after painting; (3) will not emit any chemical or substance,
including VOCs, that causes material harm to consumers, including sensitive
populations such as children; and (4) will not emit any chemical or substance,
including VOCs, during or immediately after painting, that causes material
harm to consumers, including sensitive populations such as children. The
consent order prohibits emission-free and VOC-free claims unless both content
and emissions are actually zero or at trace levels, and requires the respondent to
send letters to its dealers and distributors, instructing them to put stickers on
paint cans to obscure allegedly unsubstantiated emission and VOC claims.

Participants
For the Commission: Robert M. Frisby, Megan Gray,
Katherine Johnson, and Alejandro Rosenberg.
For the Respondent: Michael Cohen and Anne M. Talcott,
Schwabe Williamson & Wyatt.
COMPLAINT
The Federal Trade Commission, having reason to believe that
YOLO Colorhouse, LLC, a limited liability company, has
violated the provisions of the Federal Trade Commission Act, and
it appearing to the Commission that this proceeding is in the
public interest, alleges:
1. Respondent YOLO Colorhouse, LLC (“YOLO”) is a
limited liability company with its principal office or place of
business at 519 NE Hancock St. # B, Portland, Oregon 97212.
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2. Respondent has manufactured, advertised, labeled, offered
for sale, sold, and distributed paint products to consumers,
including Colorhouse Paints.
3. The acts and practices of Respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.
YOLO’s Colorhouse Paints
4. Respondent distributes Colorhouse Paints directly to
consumers
through
its
showroom
and
website
(http://www.colorhousepaint.com), and through independent
retailers.
5. Respondent and its independent retailers have
disseminated or have caused to be disseminated advertisements,
packaging, and other promotional materials for Colorhouse Paints
to consumers, including the attached Exhibits A-B. These
materials contain the following statements and depictions:
a. “Our products have NO VOCs, NO toxic
fumes/HAPs-free, NO reproductive toxins, and No
chemical solvents or other stinky stuff.”
b. “We’re proud of what is not in our paint – NO VOCs.
VOCs are the ‘stinky stuff’ in paint that is emitted as
vapor when paint is drying. VOCs can be harmful to
human health and the environment.”

(website material, Exhibit A)
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c. A video entitled “Paint for the People and the Planet,”
showing a community of people, including a toddler,
painting together and on each other. (Exhibit B)
Count I
Unsubstantiated Claims
6. In connection with the advertising, promotion, offering for
sale, or sale of Colorhouse Paints, Respondent has represented,
directly or indirectly, expressly or by implication, that:
a. Colorhouse Paints are VOC-free;
b. Colorhouse Paints are
immediately after painting;

VOC-free

during

or

c. Colorhouse Paints will not emit any chemical or
substance, including VOCs, that causes material harm
to consumers, including sensitive populations such as
children; and
d. Colorhouse Paints will not emit any chemical or
substance, including VOCs, during or immediately
after painting, that causes material harm to consumers,
including sensitive populations such as children.
7. The representations set forth in Paragraph 6 were not
substantiated at the time the representations were made.
Count II
Means and Instrumentalities
8. Respondent has distributed promotional materials,
including the statements and depictions contained in Exhibits A-B
to independent retailers. In so doing, Respondent has provided
them with the means and instrumentalities for the commission of
deceptive acts or practices.
Violations of Section 5
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9. The acts and practices of Respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act.
THEREFORE, the Federal Trade Commission, this twentyfourth day of April 2018, has issued this Complaint against
Respondent.
By the Commission.
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DECISION
The Federal Trade Commission (“Commission”) initiated an
investigation of certain acts and practices of the Respondent
named above in the caption. The Commission’s Bureau of
Consumer Protection (“BCP”) prepared and furnished to
Respondent a draft Complaint. BCP proposed to present the draft
Complaint to the Commission for its consideration. If issued by
the Commission, the draft Complaint would charge the
Respondent with violations of the Federal Trade Commission Act.
Respondent and BCP thereafter executed an Agreement
Containing Consent Order (“Consent Agreement”). The Consent
Agreement includes: 1) statements by Respondent that it neither
admits nor denies any of the allegations in the Complaint, except
as specifically stated in this Decision and Order (“Order”), and
that only for purposes of this action, Respondent admits the facts
necessary to establish jurisdiction; and 2) waivers and other
provisions as required by the Commission’s Rules.
The Commission considered the matter and determined that it
had reason to believe that Respondent has violated the Federal
Trade Commission Act, and that a Complaint should issue stating
its charges in that respect. The Commission accepted the
executed Consent Agreement and placed it on the public record
for a period of 30 days for the receipt and consideration of public
comments. The Commission duly considered the comments
received from interested persons pursuant to Commission Rule
2.34, 16 C.F.R. § 2.34. Now, in further conformity with the
procedure prescribed in Commission Rule 2.34, the Commission
issues its Complaint, makes the following Findings, and issues the
following Order:
Findings
1.

The Respondent is YOLO Colorhouse, LLC, a limited
liability company with its principal office or place of
business at 519 NE Hancock St. # B, Portland, Oregon
97212.
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2.

The Commission has jurisdiction over the subject
matter of this proceeding and over the Respondent,
and the proceeding is in the public interest.
ORDER
Definitions

For purposes of this Order, the following definitions apply:
A.

“Covered product” means any architectural coating
applied to stationary structures, portable structures,
and their appurtenances.

B.

“Volatile Organic Compound” (“VOC”) means any
compound of carbon that participates in atmospheric
photochemical reactions, but excludes carbon
monoxide, carbon dioxide, carbonic acid, metallic
carbides or carbonates, ammonium carbonate, and
specific compounds that the EPA has determined are
of negligible photochemical reactivity, which are listed
at 40 C.F.R. Section 51.100(s).

C.

“Emission” means any compound that is emitted or
produced during application, curing, or exposure of a
covered product.

D.

“Trace” level of emission means:
1. A VOC has not been intentionally added to the
covered product;
2. Emission of the covered product does not cause
material harm that consumers typically associate
with emission, including harm to the environment
or human health; and
3. Emission of the covered product does not result in
more than harmless concentrations of any
compound higher than would be found under
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normal conditions in the typical residential home
without interior architectural coating.
E.

“Respondent” means YOLO Colorhouse, LLC, and its
successors and assigns.

I.Prohibited Misleading and Unsubstantiated Representations
Regarding Emission and VOC Level of Covered Product
IT IS ORDERED that Respondent, and Respondent’s
officers, agents, employees, and attorneys, and all other persons in
active concert or participation with any of them, who receive
actual notice of this Order, whether acting directly or indirectly, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, or sale of any covered product must
not make any representation, expressly or by implication, that the
emission level of a covered product is zero, or that the VOC level
of a covered product is zero, unless the representation is nonmisleading, including that, at the time such representation is
made, Respondent possesses and relies upon competent and
reliable scientific evidence that is sufficient in quality and
quantity based on standards generally accepted in the relevant
scientific fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to substantiate that:
A.

The covered product’s emission is zero micrograms
per meter cubed and the covered product’s VOC
content is zero grams per liter; or

B.

The covered product does not emit or produce more
than a trace level of emission.

For purposes of this Provision, “competent and reliable scientific
evidence” means tests, analyses, research, or studies that have
been conducted and evaluated in an objective manner by qualified
persons and are generally accepted in the profession to yield
accurate and reliable results.
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II.Prohibited Misleading and Unsubstantiated Representations
Regarding Environmental and Health Claims
IT IS FURTHER ORDERED that Respondent, and
Respondent’s officers, agents, employees, and attorneys, and all
other persons in active concert or participation with any of them,
who receive actual notice of this Order, whether acting directly or
indirectly, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, or sale of any covered
product must not make any representation, expressly or by
implication, including through the use of a product name,
regarding:
A.

The emission of the covered product;

B.

The VOC level of the covered product;

C.

The odor of the covered product;

D.

Any other health benefit or attribute of, or risk
associated with exposure to, the covered product,
including those related to VOC, emission, or chemical
composition; or

E.

Any other environmental benefit or attribute of the
covered product, including those related to VOC,
emission, or chemical composition,

unless the representation is non-misleading, including that, at the
time such representation is made, Respondent possesses and relies
upon competent and reliable scientific evidence that is sufficient
in quality and quantity based on standards generally accepted in
the relevant scientific fields, when considered in light of the entire
body of relevant and reliable scientific evidence, to substantiate
that the representation is true. For purposes of this Provision,
“competent and reliable scientific evidence” means tests,
analyses, research, or studies that have been conducted and
evaluated in an objective manner by qualified persons and are
generally accepted in the profession to yield accurate and reliable
results.
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III.Notice to Dealers and Distributors
IT IS FURTHER ORDERED that Respondent deliver as
soon as practicable, but in no event later than 60 days after the
effective date of this Order, a notice in the form shown in
Attachment A to all of Respondent’s dealers and distributors, and
all other entities to which Respondent provided point-of-sale
advertising, including product labels, for any covered product
identified in Attachment A. The notice required by this paragraph
must not include any document or other enclosures other than
those referenced in Attachment A.
IV.Means and Instrumentalities
IT IS FURTHER ORDERED that Respondent, and its
officers, agents, employees, and attorneys, and all other persons in
active concert or participation with any of them, who receive
actual notice of this Order, whether acting directly or indirectly, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, or sale of any covered product, must
not provide to others the means and instrumentalities with which
to make, directly or indirectly, expressly or by implication,
including through the use of endorsements or trade names, any
false, unsubstantiated, or otherwise misleading representation of
material fact, including but not limited to any representation
prohibited by Provision I or by Provision II above. For purposes
of this Provision, “means and instrumentalities” shall mean any
information, including, but not necessarily limited to, any
advertising, labeling, or promotional, sales training, or purported
substantiation materials, for use by trade customers in their
marketing of any covered product, in or affecting commerce.
V.Acknowledgments of the Order
IT IS FURTHER ORDERED that Respondent obtain
acknowledgments of receipt of this Order:
A.

Respondent, within 10 days after the effective date of
this Order, must submit to the Commission an
acknowledgment of receipt of this Order.
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B.

Respondent must deliver a copy of this Order to: (1)
all principals, officers, directors, and LLC managers
and members; (2) all employees, agents, and
representatives who participate in the subject matter of
the Order; and (3) any business entity resulting from
any change in structure as set forth in the Provision
titled Compliance Report and Notices. Delivery must
occur within 10 days after the effective date of this
Order for current personnel. For all others, delivery
must occur before they assume their responsibilities.

C.

From each individual or entity to which Respondent
delivered a copy of this Order, Respondent must
obtain, within 30 days after delivery, a signed and
dated acknowledgment of receipt of this Order.
VI.Compliance Report and Notices

IT IS FURTHER ORDERED that Respondent make timely
submissions to the Commission:
A.

Sixty days after the issuance date of this Order,
Respondent must submit a compliance report, sworn
under penalty of perjury, in which Respondent must:
(1) identify the primary physical, postal, and email
address and telephone number, as designated points of
contact, which representatives of the Commission may
use to communicate with Respondent; (2) identify all
of Respondent’s businesses by all of their names,
telephone numbers, and physical, postal, email, and
Internet addresses; (3) describe the activities of each
business; (4) describe in detail whether and how
Respondent is in compliance with each Provision of
this Order, including a discussion of all of the changes
the Respondent made to comply with the Order and a
copy of the notice sent to dealers and distributors; and
(5) provide a copy of each Acknowledgment of the
Order obtained pursuant to this Order, unless
previously submitted to the Commission.
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B.

Respondent must submit a compliance notice, sworn
under penalty of perjury, within 14 days of any change
in any designated point of contact or the structure of
Respondent or any entity that Respondent has any
ownership interest in or controls directly or indirectly
that may affect compliance obligations arising under
this Order, including the creation, merger, sale, or
dissolution of the entity or any subsidiary, parent, or
affiliate that engages in any acts or practices subject to
this Order.

C.

Respondent must submit notice of the filing of any
bankruptcy petition, insolvency proceeding, or similar
proceeding by or against Respondent within 14 days of
its filing.

D.

Any submission to the Commission required by this
Order to be sworn under penalty of perjury must be
true and accurate and comply with 28 U.S.C. § 1746,
such as by concluding: “I declare under penalty of
perjury under the laws of the United States of America
that the foregoing is true and correct. Executed on:
_____” and supplying the date, signatory’s full name,
title (if applicable), and signature.

E.

Unless otherwise directed by a Commission
representative in writing, all submissions to the
Commission pursuant to this Order must be emailed to
DEbrief@ftc.gov or sent by overnight courier (not the
U.S. Postal Service) to: Associate Director for
Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania Avenue NW,
Washington, DC 20580. The subject line must begin:
In re YOLO Colorhouse, Docket No. C4649.
VII.Recordkeeping

IT IS FURTHER ORDERED that Respondent must create
certain records and retain each such record for 5 years.
Specifically, Respondent must create and retain the following
records:
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A.

Accounting records showing the revenues from all
goods or services sold;

B.

Personnel records showing, for each person providing
services, whether as an employee or otherwise, that
person’s: name; addresses; telephone numbers; job
title or position; dates of service; and (if applicable)
the reason for termination;

C.

Records of all consumer complaints concerning the
subject matter of the Order, including complaints
involving representations covered by Parts I or II of
the Order, whether received directly or indirectly, such
as through a third party, and any response;

D.

A copy of each unique advertisement or other
marketing material making a representation subject to
this Order;

E.

For 5 years from the date of the last dissemination of
any representation covered by this Order:
1. All materials that were relied upon in making the
representation; and
2. All tests, analyses, research, studies, or other
evidence in Respondent’s possession, custody, or
control that contradicts, qualifies, or otherwise
calls into question the representation, or the basis
relied upon for the representation, including
complaints and other communications with
consumers or with governmental or consumer
protection organizations; and

F.

All records necessary to demonstrate full compliance
with each provision of this Order, including all
submissions to the Commission.
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VIII.Compliance Monitoring
IT IS FURTHER ORDERED that, for the purpose of
monitoring Respondent’s compliance with this Order:
A.

Within 10 days of receipt of a written request from a
representative of the Commission, Respondent must
submit additional compliance reports or other
requested information, which must be sworn under
penalty of perjury, and produce records for inspection
and copying.

B.

For matters concerning this Order, representatives of
the Commission are authorized to communicate
directly with Respondent. Respondent must permit
representatives of the Commission to interview anyone
affiliated with Respondent who has agreed to such an
interview. The interviewee may have counsel present.

C.

The Commission may use all other lawful means,
including posing through its representatives as
consumers, suppliers, or other individuals or entities,
to Respondent or any individual or entity affiliated
with Respondent, without the necessity of
identification or prior notice. Nothing in this Order
limits the Commission’s lawful use of compulsory
process, pursuant to Sections 9 and 20 of the FTC Act,
15 U.S.C. §§ 49, 57b-1.
IX.Order Effective Dates

IT IS FURTHER ORDERED that this Order is final and
effective upon the date of its publication on the Commission’s
website (ftc.gov) as a final order. This Order will terminate on
April 24, 2038, or 20 years from the most recent date that the
United States or the Commission files a complaint (with or
without an accompanying settlement) in federal court alleging any
violation of this Order, whichever comes later; provided,
however, that the filing of such a complaint will not affect the
duration of:
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A.

Any provision in this Order that terminates in less than
20 years;

B.

This Order’s application to any Respondent that is not
named as a defendant in such complaint; and

C.

This Order if such complaint is filed after the Order
has terminated pursuant to this provision.

If such complaint is dismissed or a federal court rules that the
Respondent did not violate any provision of the Order, and the
dismissal or ruling is either not appealed or upheld on appeal, then
the Order will terminate according to this provision as though the
complaint had never been filed, except that the Order will not
terminate between the date such complaint is filed and the later of
the deadline for appealing such dismissal or ruling and the date
such dismissal or ruling is upheld on appeal.
By the Commission.
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Attachment A: Notice to Dealers and Distributors
[on Respondent letterhead]
[insert date]
IMPORTANT NOTICE ABOUT COLORHOUSE
ADVERTISING AND MARKETING MATERIALS
[insert addressee name]
[insert addressee address used in the ordinary course of business]
Dear Dealer or Distributor,
In response to a complaint from the Federal Trade
Commission, YOLO Colorhouse, LLC has agreed to qualify its
claims that its paints contain zero VOCs (volatile organic
compounds) or other harmful emissions, to ensure that retailers
and dealers avoid misleading consumers. We request that you
immediately replace existing Colorhouse advertising and
marketing materials with revised versions which include these
qualifications. We have included appropriate materials for this
purpose to affix to each can of Colorhouse paint in your
possession. Enclosed are illustrations of how to properly place
the stickers.
The requirement to affix stickers is only needed if you
currently have our product in your inventory. Please note that you
will not have to add any stickers to any paint ordered or shipped
after the date of this letter.
We will make revised marketing materials available to you
shortly. Should you have any questions about compliance with
this notice, please contact [insert contact person]. In addition, you
can obtain further information about the settlement by visiting
www.ftc.gov and searching for “YOLO Colorhouse.”

Sincerely,
[name]
[title]
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT
The Federal Trade Commission (“FTC” or “Commission”)
has accepted, subject to final approval, an agreement containing a
consent order from YOLO Colorhouse, LLC, a limited liability
company (“respondent”).
The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement’s proposed order.
This matter involves respondent’s marketing, sale, and
distribution of purportedly “VOC-free” paints. “VOC” is the
abbreviation for volatile organic compounds. VOC-free includes
claims such as “zero VOCs,” “0 VOCs,” and “No VOCs.”
According to the FTC complaint, respondent made
unsubstantiated representations that its paints: (1) are VOC-free;
(2) are VOC-free during or immediately after painting; (3) will
not emit any chemical or substance, including VOCs, that causes
material harm to consumers, including sensitive populations such
as children; and (4) will not emit any chemical or substance,
including VOCs, during or immediately after painting, that causes
material harm to consumers, including sensitive populations such
as children. The FTC further alleges that respondent provided
independent retailers with promotional materials containing the
same claims it made to consumers. Thus, the complaint alleges
that respondent engaged in deceptive practices in violation of
Section 5(a) of the FTC Act.
The proposed consent order contains three provisions
designed to prevent respondent from engaging in similar acts and
practices in the future. Part I prohibits emission-free and VOCfree claims unless both content and emissions are actually zero or
at trace levels. The orders define “emission” to include all
emissions (not just VOCs that cause smog). This definition
reflects the Commission’s Enforcement Policy Statement and
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consumer expectations: consumers are likely concerned about the
potential health effects from exposure to chemical emissions
found in indoor air, not just VOCs that affect outdoor air quality.
The order defines “trace level of emission” to mean (1) no
intentionally added VOC, (2) emission of the covered product
does not cause material harm that consumers typically associate
with emission, including harm to the environment or human
health, and (3) emission of the covered product does not result in
more than harmless concentrations of and compound higher than
would be found under normal conditions in the typical residential
home without interior architectural coating. Part II prohibits
misleading representations regarding emission, VOC levels, odor,
and any general environmental and health benefit of paints. The
order requires competent and reliable scientific evidence to
substantiate these representations. Part IV prohibits respondent
from providing third parties with the means and instrumentalities
to make false, unsubstantiated, or otherwise misleading
representations of material fact regarding paints, including any
representation prohibited by Parts I or II.
To correct existing unsubstantiated zero emission and VOC
claims, Part III requires the respondent to send letters to its
dealers and distributors, instructing them to put stickers on paint
cans to obscure allegedly unsubstantiated emission and VOC
claims.
Parts V through IX are reporting and compliance provisions.
Part V mandates that respondent acknowledge receipt of the
order, distribute the order to certain employees and agents, and
secure acknowledgments from recipients of the order. Part VI
requires that respondent submit compliance reports to the FTC
within sixty (60) days of the order’s issuance and submit
additional reports when certain events occur. Part VII requires
that respondent must create and retain certain records for five (5)
years. Part VIII provides for the FTC’s continued compliance
monitoring of respondent’s activity during the order’s effective
dates. Part IX is a provision “sunsetting” the order after twenty
(20) years, with certain exceptions.
If the Commission finalizes the agreement’s proposed order, it
plans to propose harmonizing with this order the consent orders
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issued in the PPG Architectural Finishes, Inc. (Docket No. C4385) and The Sherwin-Williams Company (Docket No. C-4386)
matters. Specifically, the Commission plans to issue orders to
show cause why those matters should not be modified pursuant to
Section 3.72(b) of the Commission Rules of Practice, 16 C.F.R. §
3.72(b).
The purpose of the analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the proposed order or to modify its terms in any
way.
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IN THE MATTER OF

AIR MEDICAL GROUP HOLDINGS, INC.,
KKR NORTH AMERICA FUND XI (AMG) LLC,
AND

AMR HOLDCO, INC.
CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT AND
SECTION 7 OF THE CLAYTON ACT
Docket No. C-4642; File No. 171 0217
Complaint, March 6, 2018 – Decision, April 24, 2018
This consent order addresses the $2.4 billion acquisition by Air Medical Group
Holdings, Inc., a wholly owned subsidiary of KKR North America Fund XI
(AMG) LLC, of certain assets of AMR Holdco, Inc., a wholly-owned
subsidiary of Envision Healthcare. The complaint alleges that the acquisition,
if consummated would violate Section 7 of the Clayton Act and Section 5 of
the FTC Act by substantially lessening competition for the provision of interfacility air ambulance transport services in Hawaii. The consent order requires
AMR to sell its inter-facility air ambulance transport services business,
including the assets that support that business, to AIRMD, LLC d/b/a
LifeTeam.

Participants
For the Commission: Sylvia Kundig and Joe Lipinsky.
For the Respondents: Peter Guryan and Richard Jamgochian,
Simpson Thacher & Bartlett.
COMPLAINT
Pursuant to the provisions of the Federal Trade Commission
Act and the Clayton Act, and its authority thereunder, the Federal
Trade Commission (“Commission”), having reason to believe that
Respondent Air Medical Group Holdings, Inc. has entered into a
transaction with Respondent AMR Holdco, Inc.; that such
transaction, if consummated, would violate Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45; and
that a proceeding in respect thereof would be in the public
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interest, hereby issues this Complaint, stating its charges as
follows:
I. RESPONDENTS
AMGH
1. Respondent Air Medical Group Holdings, Inc. (“AMGH”)
is a corporation organized, existing, and doing business under,
and by virtue of, the laws of the State of Delaware, with its
principal place of business located at 209 State Highway 121
Bypass, Suite 21, Lewisville, Texas 75067. Respondent
AMGH’s ultimate parent company is KKR North America Fund
XI (AMG) LLC, located c/o Kohlberg Kravis Roberts & Co. LP,
9 West 57th Street, Suite 4200, New York, New York 10019.
2. Respondent AMGH is one of the largest providers of air
ambulance services in the United States, providing those services
through a number of subsidiaries.
3. Respondent AMGH is, and at all times relevant herein has
been engaged in commerce, as “commerce” is defined in Section
1 of the Clayton Act, as amended, 15 U.S.C. § 12, and Section
4 of the FTC Act, as amended, 15 U.S.C. § 44.
4. Hawaii Life Flight Corporation (“HLF”) is a corporation
organized, existing, and doing business under, and by virtue of,
the laws of Hawaii, with its principal place of business located at
150 Lagoon Drive, Honolulu, Hawaii 96819. HLF is a subsidiary
of Respondent AMGH and provides inter-facility air ambulance
transport services in the State of Hawaii.
5. HLF is, and at all times relevant herein has been engaged
in commerce, as “commerce” is defined in Section 1 of the
Clayton Act, as amended, 15 U.S.C. § 12, and Section 4 of the
FTC Act, as amended, 15 U.S.C. § 44.
KKR North America Fund XI (AMG) LLC
6. Respondent KKR North America Fund XI (AMG) LLC
(“KKR”), is a limited liability company organized, existing, and
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doing business under, and by virtue of, the laws of the State of
Delaware, with its office and principal place of business located,
c/o Kohlberg Kravis Roberts & Co. LP, at 9 West 57th Street,
Suite 4200, New York, New York 10019. Respondent KKR is
the ultimate parent company of Respondent AMGH.
7. Respondent KKR is, and at all times relevant herein has
been engaged in commerce, as “commerce” is defined in Section
1 of the Clayton Act, as amended, 15 U.S.C. § 12, and Section 4
of the FTC Act, as amended, 15 U.S.C. § 44.
AMR Holdco, Inc.
8. Respondent AMR Holdco, Inc. (“AMR”) is a corporation
organized, existing, and doing business under, and by virtue of,
the laws of the State of Delaware, with its principal place of
business located at 6363 S. Fiddlers Green Circle, 14th Floor,
Greenwood Village, Colorado 80111. Respondent AMR is a
subsidiary of Envision Healthcare Corporation, a corporation
organized, existing, and doing business under, and by virtue of,
the laws of the State of Delaware, with its principal place of
business located at 6363 S. Fiddlers Green Circle, 14th Floor,
Greenwood Village, Colorado 80111.
9. Respondent AMR is one of the largest providers of ground
ambulance services in the United States, providing those services
through a number of subsidiaries.
10. Respondent AMR operates American Medical Response
(“AMRH”) in Hawaii. In addition to ground ambulance services,
AMRH provides inter-facility air medical transport services in
competition with HLF.
11. Respondent AMR and the corporate entities under its
control are, and at all times relevant herein have been engaged in
commerce, as “commerce” is defined in Section 1 of the Clayton
Act as amended, 15 U.S.C. § 12, and Section 4 of the FTC Act, as
amended, 15 U.S.C. § 44.
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II. THE PROPOSED ACQUISITION
12. Respondent AMGH entered into a Stock Purchase
Agreement (“Acquisition Agreement”) with Respondent AMR,
dated August 7, 2017, pursuant to which AMGH would acquire
the stock of AMR. The Agreement’s total estimated dollar value
was $2.4 billion.
13. The Proposed Acquisition to be effected through the
Acquisition Agreement is subject to Section 7 of the Clayton Act,
as amended, 15 U.S.C. § 18, and Section 5 of the FTC Act, as
amended, 15 U.S.C. § 45.
III. THE RELEVANT MARKETS
14. The relevant product market in which to analyze the
effects of the Proposed Acquisition is inter-facility air ambulance
transport services. Inter-facility air ambulance transport services
involve the provision of air transportation services from one
medical facility to another for medical and surgical care.
15. The relevant geographic market in which to analyze the
effects of the proposed Acquisition is the State of Hawaii. In
Hawaii, inter-facility air ambulance transport services involve
transporting patients from one island to another, generally to
Oahu.
IV. MARKET STRUCTURE
16. In the State of Hawaii, the market for inter-facility air
ambulance transport services is highly concentrated. AMGH and
AMRH are currently the only providers of the relevant services,
and the combined firm would become the only provider following
the proposed acquisition. Thus, the proposed acquisition would
substantially increase concentration.
V. ENTRY CONDITIONS
17. New entry or expansion by existing firms in adjacent
businesses would not be likely, timely, and sufficient, to defeat a
post-acquisition price increase. Inter-facility air ambulance
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transport services rely on reimbursement from third party payers,
such as health maintenance organizations, preferred provider
organizations, or government health care providers, such as the
Veteran’s Administration. A new entrant would require a
guarantee of a sufficient volume of referrals and payments from
third party payers to justify the economic risk of new entry.
Sufficient guarantees are unlikely in the face of a small but
significant and non-transitory increase in price. As a result, de
novo or sponsored entry is unlikely.
VI. EFFECTS OF THE MERGER
18. The effects of the Proposed Acquisition, if consummated,
may be substantially to lessen competition and tend to create a
monopoly in the relevant market in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45, by increasing the
likelihood that Respondent AMGH and its subsidiary HLF would
unilaterally exercise market power in the relevant market to raise
prices and lower quality.
VII. VIOLATIONS CHARGED
19. The Proposed Acquisition, if consummated, would violate
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the FTC Act, as amended, 15 U.S.C. § 45.
20. The Acquisition Agreement entered into by Respondent
AMGH and Respondent AMR constitutes a violation of Section 5
of the FTC Act, as amended, 15 U.S.C. § 45.
IN WITNESS WHEREOF, the Federal Trade Commission,
having caused this Complaint to be signed by the Secretary and its
official seal affixed, at Washington, D.C., this sixth day of March,
2018, issues its complaint against Respondents.
By the Commission.
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ORDER TO MAINTAIN ASSETS
[Public Record Version]
The Federal Trade Commission (“Commission”) initiated an
investigation of the proposed acquisition by Respondent Air
Medical Group Holdings, Inc. (“AMGH”), controlled by
Respondent KKR North America Fund XI (AMG) LLC (“KKR”),
of Respondent AMR Holdco, Inc. (“AMR”) (collectively,
“Respondents”). The Commission’s Bureau of Competition
prepared and furnished to Respondents the Draft Complaint,
which it proposed to present to the Commission for its
consideration. If issued by the Commission, the Draft Complaint
would charge Respondents with violations of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45.
Respondents and the Bureau of Competition executed an
agreement (“Agreement Containing Consent Order” or “Consent
Agreement”) containing (1) an admission by Respondents of all
the jurisdictional facts set forth in the Draft Complaint, (2) a
statement that the signing of said agreement is for settlement
purposes only and does not constitute an admission by
Respondents that the law has been violated as alleged in the Draft
Complaint, or that the facts as alleged in the Draft Complaint,
other than jurisdictional facts, are true, (3) waivers and other
provisions as required by the Commission’s Rules, and (4) a
proposed Decision and Order and Order to Maintain Assets.
The Commission having thereafter considered the matter and
having determined to accept the executed Consent Agreement and
to place such Consent Agreement on the public record for a
period of thirty (30) days for the receipt and consideration of
public comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby issues its Complaint, makes the following
jurisdictional findings, and issues this Order to Maintain Assets:
1.

Respondent AMGH is a corporation organized,
existing, and doing business under, and by virtue of,
the laws of the State of Delaware, with its corporate
office and principal place of business located at 209
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State Highway 121 Bypass, Suite 21, Lewisville,
Texas 75067.
2.

Respondent AMR is a corporation organized, existing,
and doing business under, and by virtue of, the laws of
the State of Delaware, with its corporate office and
principal place of business located at 6363 S. Fiddlers
Green Circle, 14th Floor, Greenwood Village,
Colorado 80111.

3.

Respondent KKR North America Fund XI (AMG)
LLC, is a limited liability company organized,
existing, and doing business under, and by virtue of,
the laws of the State of Delaware, with its office and
principal place of business located at 9 West 57th
Street, Suite 4200, New York, New York 10019.

4.

The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondents and the proceeding is in the public
interest.
I.

IT IS ORDERED that, as used in this Order to Maintain
Assets, the following definitions, and all other definitions used in
the Consent Agreement and the Decision and Order, which are
incorporated herein by reference and made a part hereof, shall
apply:
A.

“Assets To Be Divested” means the Air Ambulance
Assets and Ground Ambulance Assets.

B.

“Decision and Order” means the:
1. Proposed Decision and Order contained in the
Consent Agreement in this matter until the
issuance of a final and effective Decision and
Order by the Commission; and
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2. Final Decision and Order issued by the
Commission following the issuance and service of
a final Decision and Order by the Commission in
this matter.
C.

“Orders” means the Decision and Order in this matter
and this Order to Maintain Assets.
II.

IT IS FURTHER ORDERED that from the date this Order
to Maintain Assets becomes final and effective:
A.

Respondents
shall
maintain
the
viability,
marketability, and competitiveness of the Assets To Be
Divested, and shall not cause the wasting or
deterioration of any of the Assets To Be Divested.
Respondents shall not cause the Assets To Be Divested
to be operated in a manner inconsistent with applicable
laws, nor shall they sell, transfer, encumber, or
otherwise impair the viability, marketability, or
competitiveness of the Assets To Be Divested.

B.

Respondents shall conduct or cause to be conducted
the business of the Assets To Be Divested in the
regular and ordinary course of business, in accordance
with past practice (including regular repair and
maintenance efforts) and shall use best efforts to
preserve the existing relationships with suppliers,
customers, employees, and others having business
relations with the Assets To Be Divested in the regular
and ordinary course of business, in accordance with
past practice, making all payments required to be paid
under any contract or lease, and providing sufficient
working capital to operate at least at current rates of
operation to meet all capital calls with respect to the
Assets To Be Divested.

C.

Respondents shall not terminate the operation of any
of the Assets To Be Divested and shall maintain the
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books and Records of each of the Assets To Be
Divested.
D.

Respondents shall continue to maintain the operation,
inspection and maintenance schedule of each of the
Assets To Be Divested at levels and intervals in the
regular and ordinary course of business, in accordance
with past practice, including: (1) providing funds
sufficient to perform all routine maintenance and
maintenance necessary to, and all replacements of, any
assets related to the operation of the Assets To Be
Divested; (2) providing support services at least at the
level as was being provided as of the date the Consent
Agreement was signed by Respondents; and (3)
maintaining, and not terminating or permitting the
lapse of, any permit or license necessary for the
operation of any Asset To Be Divested.

E.

Respondents shall maintain the working conditions,
staffing levels, and a work force of equivalent size,
training, and expertise associated with each of the
Assets To Be Divested, including:
1. Providing each employee of the Assets To Be
Divested with reasonable financial incentives,
including continuation of all employee benefits and
regularly scheduled raises and bonuses, to continue
in his or her position pending divestiture of the
Assets To Be Divested;
2. Using reasonable best efforts to retain employees
at each of the Assets To Be Divested;
3. When vacancies occur, replacing the employees in
the regular and ordinary course of business, in
accordance with past practice; and
4. Not transferring any employees from any of the
Assets To Be Divested.
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III.
IT IS FURTHER ORDERED that:
A.

Respondents shall (i) not disclose (including as to
Respondents’ employees) and (ii) not use for any
reason or purpose, any Confidential Information
received or maintained by Respondents relating to the
Air Ambulance Business; provided, however, that
Respondents may disclose or use such Confidential
Information in the course of:
1. Performing its obligations or as permitted under
the Orders or any Divestiture Agreement; or
2. Complying with financial, regulatory, or other
legal obligations, obtaining legal advice,
prosecuting
or
defending
legal
claims,
investigations, or enforcing actions threatened or
brought against the Air Ambulance Assets or
Ground Ambulance Assets, or as required by law.

B.

If disclosure or use of any Confidential Information is
permitted to Respondents’ employees or to any other
Person under Paragraph III.A. of this Order to
Maintain Assets, Respondents shall limit such
disclosure or use (i) only to the extent such
information is required, (ii) only to those employees or
Persons who require such information for the purposes
permitted under Paragraph III.A., and (iii) only after
such employees or Persons have signed an agreement
to maintain the confidentiality of such information.

C.

Respondents shall enforce the terms of this Paragraph
III. as to their employees or any other Person, and take
such action as is necessary to cause each of its
employees and any other Person to comply with the
terms of this Paragraph III., including implementation
of access and data controls, training of its employees,
and all other actions that Respondents would take to
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protect their own trade secrets and proprietary
information.
IV.
IT IS FURTHER ORDERED that:
A.

Rex Fujichaku shall serve as the Monitor pursuant to
the agreement executed by the Monitor and
Respondents and attached as Appendix A (“Monitor
Agreement”) and Non-Public Appendix B (“Monitor
Compensation”). The Monitor is appointed to assure
that Respondents expeditiously comply with all of
their obligations and perform all of their
responsibilities as required by this Order.

B.

No later than one day after the Acquisition Date,
Respondents shall transfer to the Monitor all rights,
powers, and authorities necessary to permit the
Monitor to perform his duties and responsibilities,
pursuant to the Order and consistent with the purposes
of the Order.

C.

Respondents shall consent to the following terms and
conditions regarding the powers, duties, authorities,
and responsibilities of the Monitor:
1. The Monitor shall (i) monitor Respondents’
compliance with the obligations set forth in this
Order and (ii) act in a fiduciary capacity for the
benefit of the Commission;
2. Respondents shall (i) insure that the Monitor has
full and complete access to all Respondents’
personnel, books, records, documents, and
facilities relating to compliance with this Order or
to any other relevant information as the Monitor
may reasonably request, and (ii) cooperate with,
and take no action to interfere with or impede the
ability of, the Monitor to perform her duties
pursuant to this Order;
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3. The Monitor (i) shall serve at the expense of
Respondents, without bond or other security, on
such reasonable and customary terms and
conditions as the Commission may set, and (ii)
may employ, at the cost and expense of
Respondents, such consultants, accountants,
attorneys, and other representatives and assistants
as are reasonably necessary to carry out the
Monitor’s duties and responsibilities;
4. Respondents shall indemnify the Monitor and hold
him harmless against any losses, claims, damages,
liabilities, or expenses arising out of, or in
connection with, the performance of his duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from the Monitor’s gross
negligence or willful misconduct; and
5. Respondents may require the Monitor and each of
the Monitor’s consultants, accountants, attorneys,
and other representatives and assistants to sign a
customary confidentiality agreement; provided,
however, that such agreement shall not restrict the
Monitor from providing any information to the
Commission.
D.

The Monitor shall report in writing to the Commission
(i) every 30 days after the Acquisition Date for a
period of one year, (ii) every 90 days thereafter until
Respondents have completed all obligations required
by Paragraph II. of this Order (including a final report
when Respondents have completed all such
obligations), and (iii) at any other time as requested by
the staff of the Commission, concerning Respondents’
compliance with this Order.
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E.

The Commission may require the Monitor and each of
the Monitor’s consultants, accountants, attorneys, and
other representatives and assistants to sign a
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Monitor’s duties.

F.

If at any time the Commission determines that the
Monitor has ceased to act or failed to act diligently, or
is unwilling or unable to continue to serve, the
Commission may appoint a substitute Monitor, subject
to the consent of Respondents, which consent shall not
be unreasonably withheld:
1. If Respondents have not opposed, in writing,
including the reasons for opposing, the selection of
the substitute Monitor within 5 days after notice by
the staff of the Commission to Respondents of the
identity of any substitute Monitor, then
Respondents shall be deemed to have consented to
the selection of the proposed substitute Monitor;
and
2. Respondents shall, no later than 5 days after the
Commission appoints a substitute Monitor, enter
into an agreement with the substitute Monitor that,
subject to the approval of the Commission, confers
on the substitute Monitor all the rights, powers,
and authority necessary to permit the substitute
Monitor to perform her duties and responsibilities
pursuant to this Order on the same terms and
conditions as provided in this Paragraph V.

G.

The Commission may on its own initiative or at the
request of the Monitor issue such additional orders or
directions as may be necessary or appropriate to assure
compliance with the requirements of this Order.
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V.
IT IS FURTHER ORDERED that within 30 days after the
date this Order to Maintain Assets is issued by the Commission,
and every 30 days thereafter until Respondents have fully
complied with this Order to Maintain Assets, Respondents shall
submit to the Commission a verified written report setting forth in
detail the manner and form in which they intend to comply, are
complying, and have complied with the Order. Each Respondent
shall submit at the same time a copy of its report concerning
compliance with the Order to the Monitor. Each Respondent shall
include in its reports, among other things that are required from
time to time, a detailed description of its efforts to comply with
the relevant paragraphs of the Orders, including:
A.

a detailed description of all substantive contacts,
negotiations, or recommendations related to (i) the
divestiture and transfer of all of the Assets To Be
Divested, (ii) the maintenance of the Assets To Be
Divested, and (iii) transitional services being provided
by the relevant Respondent to the Acquirer; and

B.

a detailed description of the timing for the completion
of such obligations.

provided, however, that, after the Decision and Order in this
matter becomes final and effective, the reports due under this
Order to Maintain Assets may be consolidated with, and
submitted to the Commission on the same timing as, the reports
required to be submitted by Respondents pursuant the Decision
and Order.
VI.
IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least 30 days prior to:
A.

Any proposed dissolution of Respondents KKR North
America Fund XI (AMG) LLC or Air Medical Group
Holdings, Inc.;
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B.

Any proposed acquisition, merger, or consolidation of
Respondents KKR North America Fund XI (AMG)
LLC or Air Medical Group Holdings, Inc.; or

C.

Any other change in Respondents, including
assignment and the creation or dissolution of
subsidiaries, if such change might affect compliance
obligations arising out of the Order.
VII.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondents, with respect to any matter
contained in this Order, Respondents shall permit any duly
authorized representative of the Commission:
A.

Access, during office hours and in the presence of
counsel, to all facilities, and access to inspect and copy
all non-privileged books, ledgers, accounts,
correspondence, memoranda, and other records and
documents, in the possession or under the control of
Respondents, related to compliance with the Consent
Agreement and/or the Orders, for which copying
services shall be provided by Respondents at the
request of the authorized representative of the
Commission and at the expense of Respondents; and

B.

Upon 5 days’ notice to Respondents, and without
restraint or interference from them, to interview
officers, directors, or employees of Respondents, who
may have counsel present.
VIII.

IT IS FURTHER ORDERED that this Order to Maintain
Assets shall terminate on the earlier of:
A.

Three (3) days after the Commission withdraws its
acceptance of the Consent Agreement pursuant to the
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provisions of Commission Rule 2.34, 16 C.F.R. § 2.34;
or
B.

The later of:
1. the day after the divestitures pursuant to Paragraph
II of the Decision and Order are accomplished, or
2. three (3) days after the related Decision and Order
becomes final.

By the Commission.

912

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 165
Order to Maintain Assets

Appendix A
Monitor Agreement
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Non-Public
Appendix B
Monitor Compensation Agreement
[Redacted From the Public Record Version, But Incorporated
By Reference]

DECISION
The Federal Trade Commission (“Commission”) initiated an
investigation of the proposed acquisition by Respondent Air
Medical Group Holdings, Inc. (“AMGH”), controlled by
Respondent KKR North America Fund XI (AMG) LLC (“KKR”),
of Respondent AMR Holdco, Inc. (“AMR”) (collectively,
“Respondents”). The Commission’s Bureau of Competition
prepared and furnished to Respondents the Draft Complaint,
which it proposed to present to the Commission for its
consideration. If issued by the Commission, the Draft Complaint
would charge Respondents with violations of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45.
Respondents and the Bureau of Competition executed an
agreement (“Agreement Containing Consent Order” or “Consent
Agreement”) containing (1) an admission by Respondents of all
the jurisdictional facts set forth in the Draft Complaint, (2) a
statement that the signing of said agreement is for settlement
purposes only and does not constitute an admission by
Respondents that the law has been violated as alleged in the Draft
Complaint, or that the facts as alleged in the Draft Complaint,
other than jurisdictional facts, are true, (3) waivers and other
provisions as required by the Commission’s Rules, and (4) a
proposed Decision and Order and Order to Maintain Assets.
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The Commission considered the matter and determined that it
had reason to believe that Respondents have violated the said
Acts, and that a complaint should issue stating its charges in that
respect.
The Commission accepts the executed Consent
Agreement and places it on the public record for a period of 30
days for the receipt and consideration of public comments. Now,
in further conformity with the procedure described in Commission
Rule 2.34, 16 C.F.R. § 2.34, the Commission issues its Complaint,
makes the following jurisdictional findings, and issues the
following Decision and Order (“Order”):
1.

Respondent AMGH is a corporation organized,
existing, and doing business under, and by virtue of,
the laws of the State of Delaware, with its corporate
office and principal place of business located at 209
State Highway 121 Bypass, Suite 21, Lewisville,
Texas 75067.

2.

Respondent AMR is a corporation organized, existing,
and doing business under, and by virtue of, the laws of
the State of Delaware, with its corporate office and
principal place of business located at 6363 S. Fiddlers
Green Circle, 14th Floor, Greenwood Village,
Colorado 80111.

3.

Respondent KKR North America Fund XI (AMG)
LLC is a limited liability company organized, existing,
and doing business under, and by virtue of, the laws of
the State of Delaware, with its office and principal
place of business located at 9 West 57th Street, Suite
4200, New York, New York 10019.

4.

The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondents and the proceeding is in the public
interest.
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ORDER
I.
IT IS HEREBY ORDERED that, as used in this Order, the
following definitions shall apply:
A.

“AMGH” means Air Medical Group Holdings Inc., its
directors, officers, employees, agents, representatives,
successors, and assigns; and the subsidiaries, divisions,
groups, and affiliates in each case controlled by Air
Medical Group Holdings, Inc. (including AMR, after
the Acquisition), and the respective directors, officers,
employees, agents, representatives, successors, and
assigns of each.

B.

“AMR” means AMR Holdco, Inc., its directors,
officers,
employees,
agents,
representatives,
successors, and assigns; and the subsidiaries, divisions,
groups, and affiliates in each case controlled by AMR
Holdco, Inc., including but not limited to Air Hawaii,
and the respective directors, officers, employees,
agents, representatives, successors, and assigns of
each.

C.

“AirMD” means AirMD, LLC, a limited liability
company organized, existing, and doing business
under, and by virtue of, the laws of the State of
Kansas, with its corporate office and principal place of
business located at 3445 N. Webb Road, Wichita,
Kansas 67226.

D.

“KKR” means KKR North America Fund XI (AMG)
LLC, its directors, officers, employees, agents,
representatives, successors, and assigns; and the
subsidiaries, divisions, groups, and affiliates in each
case controlled by KKR North America Fund XI
(AMG) LLC, including but not limited to AMGH, and
the respective directors, officers, employees, agents,
representatives, successors, and assigns of each.
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E.

“Commission” means the Federal Trade Commission.

F.

“Acquirer” means (i) AirMD or (ii) any other Person
that acquires the Air Ambulance Assets and Ground
Ambulance Assets pursuant to this Order.

G.

“Acquisition” means the proposed acquisition
described in the Stock Purchase Agreement by and
among Air Medical Group Holdings, Inc., and AMR
Holdco Inc., dated August 7, 2017.

H.

“Acquisition Date” means the date the Acquisition is
consummated.

I.

“Air Ambulance Assets” means all of Respondents’
right, title, and interest in and to all property and
assets, wherever located, relating to the Air
Ambulance Business, including, but not limited to:
1. the AMR Aircraft;
2. the AMR Air Property Leases;
3. all Contracts and all outstanding offers or
solicitations to enter into any Contract (and all
rights thereunder and related thereto), to the extent
transferable, and at the Acquirer’s option;
4. all Equipment;
5. all consents, licenses, registrations, or permits
issued, granted, given, or otherwise made available
by or under the authority of any governmental
body or pursuant to any legal requirement, if any,
and all pending applications therefor or renewals
thereof, to the extent assignable;
6. all data and Records, including client and customer
lists and Records, referral sources, research and
development reports and Records, production
reports and Records, service and warranty Records,
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equipment logs, operating guides and manuals,
financial and accounting Records, creative
materials, advertising materials, promotional
materials, studies, reports, notices, orders,
inquiries, correspondence, and other similar
documents and Records; and
7. Business Records.
Provided, however, that Air Ambulance Assets does
not include Excluded Assets.
J.

“Air Ambulance Business” means the business
conducted by Respondent AMR related to fixed wing
inter-facility air medical transports originating and
terminating in the State of Hawaii, including ground
ambulances used in support of such fixed wing interfacility air medical transports.

K.

“Air Ambulance Employee” means any individual (i)
employed by Respondent AMR on a full-time, parttime, or contract basis at any time as of, and after,
August 8, 2017, the date of the announcement of the
Acquisition and, (ii) whose job responsibilities relate
primarily to the Air Ambulance Business.

L.

“AirMD Acquisition Agreement” means the asset
purchase agreement between AMR Holdco, Inc., and
AirMD, LLC, dated February 23, 2018, including
related ancillary agreements, amendments, schedules,
exhibits, and attachments, thereto, that have been
approved by the Commission to accomplish the
requirements of this Order.

M.

“AMR Aircraft” means all of Respondent AMR’s
right, title, and interest in the 3 airplanes bearing
registration numbers:
1. N911ZC;
2. N911ZD; and
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3. N911ZE.
N.

“AMR Air Property Leases” mean (i) Rental
Agreement, dated as of March 14, 2013, for the
property located at 35 Kolopua Place, Wailuku,
Hawaii 96793, (ii) Parking Permit No. PP-14-M003,
dated May 21, 2014, by and between the State of
Hawaii Department of Transportation, Airports
Division and Air Ambulance Specialists, Inc., (iii),
Parking Permit No. PP-14-M001, dated January 3,
2014, by and between the State of Hawaii Department
of Transportation, Airports Division and Air
Ambulance Specialists, Inc., (iv) Parking Permit No.
PP-15-S292, dated June 30, 2015, by and between the
State of Hawaii Department of Transportation,
Airports Division and Air Ambulance Specialists, Inc.,
(v) Rental Agreement, dated as of July 7, 2014, by and
between Lori Hara and Jordan Hara and AMR, (vi)
Sublease, dated as of February 1, 2014, by and
between Castle & Cooke Homes Hawaii, Inc. d/b/a
Castle & Cooke Aviation Honolulu and International
Life Support, Inc. d/b/a AMR Air Hawaii, as amended
by the First Amendment, effective as of July 1, 2015,
the Second Amendment, effective as of July 1, 2016,
the Third Amendment, effective as of February 14,
2017, and the Fourth Amendment, effective as of July
1, 2017, (vii) Parking Permit No. PP-14-M004, dated
September 22, 2014, by and between the State of
Hawaii Department of Transportation, Airports
Division and Air Ambulance Specialists, Inc., (viii)
Indenture of Sublease, dated June 1, 2014, by and
between Pacific Aviation Services, Inc. and AMR Air
Ambulance.

O.

“AMR Non-Air Business” means all businesses
conducted by Respondent AMR, including the
business conducted by Respondent AMR related to
911 and private ground ambulance-related services in
the State of Hawaii (excluding the Air Ambulance
Business and Ground Ambulance Assets).
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P.

“Business Records” means all information, books and
Records, documents, files, correspondence, manuals,
computer printouts, databases, and other documents,
including all hard copies and electronic records
wherever stored, including without limitation, client
and customer lists, referral sources, research and
development reports, production reports, service and
warranty records, maintenance logs, equipment logs,
operating guides and manuals, documents relating to
policies and procedures, financial and accounting
records and documents, creative materials, advertising
materials, promotional materials, studies, reports,
correspondence, financial statements, financial plans
and forecasts, operating plans, price lists, cost
information, supplier and vendor contracts, marketing
analyses, customer lists, customer contracts, employee
lists and contracts, salaries and benefits information,
physician lists and contracts, supplier lists and
contracts, and, subject to legal requirements, copies of
all personnel files.

Q.

“CON” means a certificate of need reviewed by the
Hawaii State Health Planning and Development
Agency, or any other agency in the State of Hawaii.

R.

“Confidential Business Information” means all
information owned by, or in the possession or control
of, Respondents, that is not in the public domain and
that is related to the Air Ambulance Assets or Ground
Ambulance Assets.
For avoidance of doubt,
Confidential Business Information does not include
any information related to any Excluded Assets.

S.

“Contract” means any agreement, contract, lease,
license agreement, consensual obligation, promise or
undertaking (whether written or oral and whether
express or implied), whether or not legally binding
with third parties.

T.

“Direct Cost” means cost not to exceed the cost of
labor, material, travel, and other expenditures to the
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extent the costs are directly incurred to provide
Support Services. “Direct Cost” to an Acquirer for its
use of any of Respondents’ employees’ labor shall not
exceed the then-current average wage rate for such
employee, including benefits.
U.

“Divestiture Agreement” means (i) the AirMD
Acquisition Agreement or (ii) any other agreement
between Respondents (or a Divestiture Trustee) and an
Acquirer that receives the prior approval of the
Commission to divest the Air Ambulance Assets and
Ground Ambulance Assets, including all related
ancillary agreements, schedules, exhibits, and
attachments thereto that have received the
Commission’s prior approval.

V.

“Divestiture Date” means the date on which
Respondents (or the Divestiture Trustee) close the
transaction to divest the Air Ambulance Assets to an
Acquirer.

W.

“Divestiture Trustee” means the Person appointed by
the Commission pursuant to Paragraph VI. of this
Order.

X.

“Equipment” means all tangible personal property of
every kind owned or leased by Respondents in
connection with the operation of the Air Ambulance
Assets, including, but not limited to all: support
vehicles, medical equipment, computers, office
furniture, office supplies, parts, tools, supplies, and all
other items of equipment or tangible personal property
of any nature or other systems used in the operation of
the Air Ambulance Assets, together with any express
or implied warranty by the manufacturers or sellers or
lessors of any item or component part thereof and all
maintenance records and other documents relating
thereto.
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Y.

“Excluded Assets” means:
1. working capital, including cash, prepaid expenses
and accounts receivable accrued or prepaid by or
owned by Respondents prior to the date of
completion of the Acquisition;
2. real property (excluding the AMR Air Property
Leases);
3. Equipment relating to and used predominantly by
the AMR Non-Air Business prior to the
Acquisition;
4. Business Records relating to both the operation of
the Air Ambulance Business and the AMR NonAir Business prior to the Acquisition; provided
however, that Respondents shall provide copies of
those portions of Business Records that relate to
the Air Ambulance Business;
5. patient care records;
6. sales and marketing materials relating to both the
operation of the Air Ambulance Business and the
AMR Non-Air Business prior to the Acquisition;
provided, however, Respondents shall provide
copies of those portions of sales and marketing
materials that relate to the Air Ambulance
Business;
7. Intellectual Property owned or licensed (as licensor
or licensee), including all trademarks;
8. AMR’s electronic medical records
hardware and software infrastructure;

charting

9. inventory of medical supplies;
10. all National Provider Identifier, Medicare,
Medicaid, and other provider billing numbers; and
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11. State of Hawaii aeromedical license.
Z.

“Ground Ambulance Assets” means the following 4
ground ambulances, or other ambulances of similar
type and in the same condition as each existed on the
Acqisition Date:
1. Ford Type II Ambulance
1FDSS3ES7DDA75187;

2013

VIN

No.

2. Ford Type II Ambulance 2007 VIN. No.
1FDSS34P47DA94877;
3. Ford Type III Ambulance 2002 VIN. No.
1FDWE35F92HA61194; and
4. Ford Type III Ambulance 2009 VIN No.
1FDWE35P89DA66946.
AA.

“Intellectual Property” means all intellectual property,
including (i) all patents, patent applications and
inventions and discoveries that may be patentable; (ii)
all registered and unregistered copyrights in both
published works and unpublished works; (iii) all
know-how, trade secrets, and confidential or
proprietary information in customer lists, software,
technical information, data, process technology, plans,
drawings, and blue prints; and (iv) all rights in internet
web sites and internet domain names.

BB.

“Monitor” means the Person appointed by the
Commission pursuant to Paragraph V. of this Order.

CC.

“Order to Maintain Assets” means the Order to
Maintain Assets incorporated into and made a part of
the Consent Agreement.

DD.

“Person” means any individual, partnership,
corporation, business trust, limited liability company,
limited liability partnership, joint stock company, trust,
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unincorporated association, joint venture or other
entity or a governmental body.
EE.

“Record” means information that is inscribed on a
tangible medium, or that is stored in an electronic or
other medium.

FF.

“Support Services” means administrative and technical
services and training related to the operation of the Air
Ambulance Business as of the Divestiture Date,
including but not limited to, such services and training
relating to call in-take and dispatch services,
integration of billing and collection systems, any
integration of Intellectual Property, and mechanical
and maintenance support.
II.

IT IS FURTHER ORDERED that:
A.

No later than 10 days after the Acquisition Date,
Respondents shall divest: (1) the Air Ambulance
Assets, and (2) an option to acquire the Ground
Ambulance Assets, absolutely and in good faith, to
AirMD pursuant to the AirMD Acquisition
Agreement.

B.

No later than 4 years from the Divestiture Date, at the
option of AirMD, Respondents shall divest up to 4 of
the Ground Ambulance Assets, absolutely and in good
faith, to AirMD pursuant to the AirMD Acquisition
Agreement.
Provided, however, if, in consultation with the
Monitor, the Acquirer reasonably determines that any
of the Ground Ambulance Assets identified in this
Order has been altered or its condition deteriorated in
any material way, Respondents shall substitute the
ambulance with, and transfer to the Acquirer, any
other ground ambulance of Respondents, located in the
State of Hawaii, that is in the same condition and
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equivalent in type, make, model, age, mileage, and
wear and tear, as the substituted ambulance identified
in Paragraph I.Z., as of the Acquisition Date.
C.

If Respondents have divested the Air Ambulance
Assets and Ground Ambulance Assets to AirMD prior
to the date this Order becomes final, and if, at the time
the Commission determines to make this Order final,
the Commission notifies Respondents that:
1. AirMD is not acceptable as the acquirer of the Air
Ambulance Assets and Ground Ambulance Assets,
then Respondents shall immediately rescind the
AirMD Acquisition Agreement, and shall divest
the Air Ambulance Assets and Ground Ambulance
Assets, no later than 120 days from the date this
Order is issued, absolutely and in good faith, at no
minimum price, to a Person that receives the prior
approval of the Commission and in a manner that
receives the prior approval of the Commission; or
2. The manner in which the divestiture of the Air
Ambulance Assets and Ground Ambulance Assets
to AirMD was accomplished is not acceptable, the
Commission may direct Respondents, or appoint a
Divestiture Trustee, to effect such modifications to
the manner of divestiture of the Air Ambulance
Assets and Ground Ambulance Assets as the
Commission may determine are necessary to
satisfy the requirements of this Order.

D.

No later than the Divestiture Date, Respondents shall
secure all consents, assignments, and waivers from all
Persons that are necessary for the divestiture of the Air
Ambulance Assets; provided, however, that
Respondents may satisfy this requirement by certifying
that the Acquirer has executed appropriate agreements
directly with each of the relevant Persons; and
provided further that in the event Respondents are
unable to obtain any consent, assignment, or waiver
required by this Paragraph, Respondents shall (i)
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provide such assistance as the Acquirer may
reasonably request in its efforts to obtain the consent
or (ii) with the acceptance of the Acquirer and the
prior approval of the Commission, Respondents may
substitute equivalent assets or arrangements.
E.

For a period of 4 years after the Divestiture Date,
Respondents shall:
1. Not file or include in any communication, or
influence any other party to file or include in any
communication, formally or informally, directly or
indirectly, objections to or negative comments
about, any application or appeals therefrom, filed
by Acquirer, for a ground ambulance CON in
Hawaii, provided, however, that any such CON
application is for the purpose of providing ground
ambulance services in connection with and in
support of inter-facility air medical transports
relating to the Air Ambulance Assets;
2. In any filing, submission, or communication by
Respondents, formally or informally, directly or
indirectly, in response to any request for
information or other communication relating to
Acquirer’s CON Application, Respondents shall
support any such CON Application described in
Paragraph II.E.1.; and
3. Provide reasonable assistance to, and a letter in
support of, Acquirer, with respect to the CON
application process and the submission by
Acquirer of any such CON Application described
in Paragraph II.E.1.

F.

Respondents shall:
1. At the request of Acquirer and in a manner that
receives the prior approval of the Commission, for
a period of 12 months from the Divestiture Date,
provide Support Services sufficient to enable the
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Acquirer to operate the Air Ambulance Assets in
substantially the same manner that Respondents
have operated such assets prior to the Acquisition;
2. At the request of Acquirer and in a manner that
receives the prior approval of the Commission, for
a period of 12 months from the date Respondents
divest any or all of the Ground Ambulance Assets
to Acquirer, provide Support Services sufficient to
enable the Acquirer to operate the Ground
Ambulance Assets in substantially the same
manner that Respondents have operated such assets
prior to the Acquisition; and
3. Provide the Support Services required by this
Paragraph at substantially the same level and
quality as such services were provided by
Respondents prior to the Acquisition.
Provided, however, that Respondents shall not require
any Acquirer to pay compensation for Support
Services that exceeds the Direct Cost of providing
such goods and services.
G.

Notwithstanding any provision of this Order,
Respondents shall permit any trademarks owned by
Respondents, any abbreviation thereof, or any name,
logo, or lettering which is similar, which are affixed on
an aircraft on the Divestiture Date, to remain so
affixed in the operation of the Air Ambulance Assets
by the Acquirer for a period of up to 6 months from
the Divestiture Date.

H.

Notwithstanding any provision of this Order,
Respondents shall permit any trademarks owned by
Respondents, any abbreviation thereof, or any name,
logo, or lettering which is similar, which are affixed on
the Ground Ambulance Assets at the time of divesture
of each of the Ground Ambulance Assets, to remain so
affixed in the operation of the Ground Ambulance
Assets for a period of up to 6 months from the date
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Respondents divest each of the Ground Ambulance
Asset(s).
I.

Respondents shall cooperate with and assist Acquirer
to evaluate and retain any and all Air Ambulance
Employees necessary to operate the Air Ambulance
Business in substantially the same manner as
Respondents prior to the divestiture, including but not
limited to:
1. Not later than 20 days after Respondents sign the
Consent Agreement, Respondents shall (i) identify
all Air Ambulance Employees, (ii) allow Acquirer
to inspect the personnel files and other
documentation of all Air Ambulance Employees,
to the extent permissible under applicable laws,
and (iii) allow Acquirer an opportunity to
interview any Air Ambulance Employee;
2. Respondents shall (i) not offer any incentive to any
Air Ambulance Employee to decline employment
with Acquirer, (ii) remove any contractual
impediments that may deter any Air Ambulance
Employee from accepting employment with
Acquirer, including but not limited to, any noncompete or confidentiality provision of
employment or other contracts with Respondents
that would affect the ability of such employee to be
employed by Acquirer, and (iii) not otherwise
interfere with the recruitment, hiring, or
employment of any Air Ambulance Employee by
Acquirer;
3. Respondents shall (i) vest all current and accrued
pension benefits as of the date of transition of
employment with Acquirer for any Air Ambulance
Employee who accepts an offer of employment
from Acquirer and (ii) provide each Air
Ambulance Employee with reasonable financial
incentive as necessary to accept offers of
employment with Acquirer; and
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4. For a period of 2 years after the Air Ambulance
Assets are divested, Respondents shall not solicit
the employment of any employee that is employed
by Acquirer; provided, however, that a violation of
this provision will not occur if: (i) the individual’s
employment has been terminated by Acquirer, (ii)
Respondents hire an individual who responds to an
advertisement for employees in newspapers, trade
publications, or other media not targeted
specifically at the employees, or (iii) Respondents
hire employees who apply for employment with
Respondents, so long as such employees were not
solicited by Respondents in violation of this
paragraph.
J.

The purpose of the divestiture is to ensure the
continuation of the Air Ambulance Business as an
ongoing viable business engaged in the same business
in which the assets were engaged at the time of the
announcement of the Acquisition, and to remedy the
lessening of competition resulting from the
Acquisition as alleged in the Commission’s Complaint
in this matter.
III.

IT IS FURTHER ORDERED that:
A.

From the date Respondents sign the Consent
Agreement until the Respondents divest the Air
Ambulance Assets and Ground Ambulance Assets to
Acquirer, Respondents shall:
1. Maintain each of the Air Ambulance Assets and
Ground Ambulance Assets in substantially the
same condition (except for normal wear and tear)
as they existed at the time Respondents signed the
Consent Agreement;
2. Take such actions that are consistent with the past
practices of Respondent AMR in connection with
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each Air Ambulance Asset and Ground Ambulance
Asset, and that are taken in the ordinary course of
business and in the normal day-to-day operations
of the Air Ambulance Assets and Ground
Ambulance Assets;
3. Keep available the services of the current officers,
employees, and agents of Respondent AMR; and
maintain the relations and goodwill with suppliers,
payors, physicians, landlords, patients, employees,
agents, and others having business relations with
the Air Ambulance Assets and Ground Ambulance
Assets;
4. Preserve the Air Ambulance Assets and Ground
Ambulance Assets as ongoing businesses and not
take any affirmative action, or fail to take any
action within Respondents’ control, as a result of
which the viability, competitiveness, and
marketability of the Air Ambulance Assets or
Ground Ambulance Assets would be diminished;
and
5. Not object to sharing with the Acquirer the payor
and supplier contract terms relating to the Air
Ambulance Assets and Ground Ambulance Assets:
(i) if the payor or supplier consents in writing to
such disclosure upon a request by the Acquirer,
and (ii) if the Acquirer enters into a confidentiality
agreement with Respondents not to disclose the
information to any third party.
B.

The purposes of this Paragraph III is to: (1) preserve
the Air Ambulance Assets and Ground Ambulance
Assets as viable, competitive, and ongoing businesses
until they are transferred to Acquirer, (2) prevent
interim harm to competition pending the relevant
divestitures and other relief, and (3) help remedy any
anticompetitive effects of the Acquisition as alleged in
the Commission’s Complaint.
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IV.
IT IS FURTHER ORDERED that:
A.

Respondents shall (i) keep confidential (including as to
Respondents’ employees) and (ii) not use for any
reason or purpose, any Confidential Business
Information received or maintained by Respondents
relating to the Air Ambulance Assets; provided,
however, that Respondents may disclose or use such
Confidential Business Information in the course of:
1. Performing its obligations or as permitted under
this Order, or the Divestiture Agreement; or
2. Complying with financial reporting requirements,
obtaining legal advice, prosecuting or defending
legal claims, investigations, or enforcing actions
threatened or brought against the Air Ambulance
Business, or as required by law.

B.

If disclosure or use of any Confidential Business
Information is permitted to Respondents’ employees or
to any other Person under Paragraph IV.A. of this
Order, Respondents and Respondents’ employees shall
not use or share, directly or indirectly, any
Confidential Business Information with any of
Respondent’s employees who operate, manage, or
market, Respondents’ air ambulance business that
competes with the divested assets and business and
shall limit such disclosure or use (i) only to the extent
such information is required, (ii) only to those
employees or Persons who require such information
for the purposes permitted under Paragraph IV.A., and
(iii) only after such employees or Persons have signed
an agreement to maintain the confidentiality of such
information.
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V.
IT IS FURTHER ORDERED that:
A.

Rex Fujichaku shall serve as the Monitor pursuant to
the agreement executed by the Monitor and
Respondents and attached as Appendix B (“Monitor
Agreement”) and Non-Public Appendix C (“Monitor
Compensation”). The Monitor is appointed to assure
that Respondents expeditiously comply with all of
their obligations and perform all of their
responsibilities as required by this Order.

B.

No later than one day after the Acquisition Date,
Respondents shall transfer to the Monitor all rights,
powers, and authorities necessary to permit the
Monitor to perform his duties and responsibilities,
pursuant to the Order and consistent with the purposes
of the Order.

C.

Respondents shall consent to the following terms and
conditions regarding the powers, duties, authorities,
and responsibilities of the Monitor:
1. The Monitor shall (i) monitor Respondents’
compliance with the obligations set forth in this
Order and (ii) act in a fiduciary capacity for the
benefit of the Commission;
2. Respondents shall (i) ensure that the Monitor has
full and complete access to all Respondents’
personnel, books, records, documents, and
facilities relating to compliance with this Order or
to any other relevant information as the Monitor
may reasonably request, and (ii) cooperate with,
and take no action to interfere with or impede the
ability of, the Monitor to perform her duties
pursuant to this Order;
3. The Monitor (i) shall serve at the expense of
Respondents, without bond or other security, on
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such reasonable and customary terms and
conditions as the Commission may set, and (ii)
may employ, at the cost and expense of
Respondents, such consultants, accountants,
attorneys, and other representatives and assistants
as are reasonably necessary to carry out the
Monitor’s duties and responsibilities;
4. Respondents shall indemnify the Monitor and hold
him harmless against any losses, claims, damages,
liabilities, or expenses arising out of, or in
connection with, the performance of his duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from the Monitor’s gross
negligence or willful misconduct; and
5. Respondents may require the Monitor and each of
the Monitor’s consultants, accountants, attorneys,
and other representatives and assistants to sign a
customary confidentiality agreement; provided,
however, that such agreement shall not restrict the
Monitor from providing any information to the
Commission.
D.

The Monitor shall report in writing to the Commission
(i) every 30 days after the Acquisition Date for a
period of one year, (ii) every 90 days thereafter until
Respondents have completed all obligations required
by Paragraph II. of this Order (including a final report
when Respondents have completed all such
obligations), and (iii) at any other time as requested by
the staff of the Commission, concerning Respondents’
compliance with this Order.

E.

The Commission may require the Monitor and each of
the Monitor’s consultants, accountants, attorneys, and
other representatives and assistants to sign a
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confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Monitor’s duties.
F.

If at any time the Commission determines that the
Monitor has ceased to act or failed to act diligently, or
is unwilling or unable to continue to serve, the
Commission may appoint a substitute Monitor, subject
to the consent of Respondents, which consent shall not
be unreasonably withheld:
1. If Respondents have not opposed, in writing,
including the reasons for opposing, the selection of
the substitute Monitor within 5 days after notice by
the staff of the Commission to Respondents of the
identity of any substitute Monitor, then
Respondents shall be deemed to have consented to
the selection of the proposed substitute Monitor;
and
2. Respondents shall, no later than 5 days after the
Commission appoints a substitute Monitor, enter
into an agreement with the substitute Monitor that,
subject to the approval of the Commission, confers
on the substitute Monitor all the rights, powers,
and authority necessary to permit the substitute
Monitor to perform her duties and responsibilities
pursuant to this Order on the same terms and
conditions as provided in this Paragraph V.

G.

The Commission may on its own initiative or at the
request of the Monitor issue such additional orders or
directions as may be necessary or appropriate to assure
compliance with the requirements of this Order.
VI.

IT IS FURTHER ORDERED that:
A.

If Respondents have not fully complied with the
divestiture and other obligations as required by
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Paragraph II. of this Order, the Commission may
appoint a Divestiture Trustee to divest the Air
Ambulance Assets and Ground Ambulance Assets and
perform Respondents’ other obligations in a manner
that satisfies the requirements of this Order.
B.

In the event that the Commission or the Attorney
General brings an action pursuant to § 5(l) of the
Federal Trade Commission Act, 15 U.S.C. § 45(l), or
any other statute enforced by the Commission,
Respondents shall consent to the appointment of a
Divestiture Trustee in such action to divest the relevant
assets in accordance with the terms of this Order.
Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the
Attorney General from seeking civil penalties or any
other relief available to it, including a court-appointed
Divestiture Trustee, pursuant to § 5(l) of the Federal
Trade Commission Act, or any other statute enforced
by the Commission, for any failure by the Respondents
to comply with this Order.

C.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a person with experience and expertise
in acquisitions and divestitures. If Respondents have
not opposed, in writing, including the reasons for
opposing, the selection of any proposed Divestiture
Trustee within 10 days after notice by the staff of the
Commission to Respondents of the identity of any
proposed Divestiture Trustee, Respondents shall be
deemed to have consented to the selection of the
proposed Divestiture Trustee.

D.

Within 10 days after appointment of a Divestiture
Trustee, Respondents shall execute a trust agreement
that, subject to the prior approval of the Commission,
transfers to the Divestiture Trustee all rights and
powers necessary to permit the Divestiture Trustee to
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effect the relevant divestiture or other action required
by the Order.
E.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Order,
Respondents shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:
1. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to assign, grant, license,
divest, transfer, deliver, or otherwise convey the
relevant assets that are required by this Order to be
assigned, granted, licensed, divested, transferred,
delivered, or otherwise conveyed, and to take such
other action as may be required to divest the
Divestiture Assets.
2. The Divestiture Trustee shall have 12 months from
the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the twelve 12 month period, the Divestiture
Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within
a reasonable time, the divestiture period may be
extended by the Commission, or in the case of a
court-appointed Divestiture Trustee, by the court.
3. Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records, and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered, or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondents
shall develop such financial or other information as
the Divestiture Trustee may request and shall
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cooperate
with
the
Divestiture
Trustee.
Respondents shall take no action to interfere with
or
impede
the
Divestiture
Trustee’s
accomplishment of the divestiture. Any delays in
divestiture caused by Respondents shall extend the
time for divestiture under this Paragraph VI in an
amount equal to the delay, as determined by the
Commission or, for a court-appointed Divestiture
Trustee, by the court.
4. The Divestiture Trustee shall use commercially
reasonable best efforts to negotiate the most
favorable price and terms available in each
contract that is submitted to the Commission,
subject to Respondents’ absolute and unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to an Acquirer as required by this
Order; provided, however, if the Divestiture
Trustee receives bona fide offers from more than
one acquiring entity, and if the Commission
determines to approve more than one such
acquiring entity, the Divestiture Trustee shall
divest to the acquiring entity selected by
Respondents from among those approved by the
Commission; provided further, however, that
Respondents shall select such entity within 5 days
of receiving notification of the Commission’s
approval.
5. The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondents, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities.
The
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Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission and,
in the case of a court-appointed Divestiture
Trustee, by the court, of the account of the
Divestiture Trustee, including fees for the
Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of the
Respondents, and the Divestiture Trustee’s power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a Commission arrangement
contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order.
6. Respondents shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence or willful
misconduct by the Divestiture Trustee.
For
purposes of this Paragraph VI.E.6., the term
“Divestiture Trustee” shall include all Persons
retained by the Divestiture Trustee pursuant to
Paragraph VI.E.5. of this Order.
7. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.
8. The Divestiture Trustee shall report in writing to
Respondents and to the Commission every 60 days
concerning the Divestiture Trustee’s efforts to
accomplish the divestiture.
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9. Respondents may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys, and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
shall not restrict the Divestiture Trustee from
providing any information to the Commission.
F.

The Commission may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys, and other representatives and
assistants to sign a confidentiality agreement related to
Commission materials and information received in
connection with the performance of the Divestiture
Trustee’s duties.

G.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph VI.

H.

The Divestiture Trustee appointed pursuant to this
Order may be the same Person appointed as the
Monitor pursuant to the relevant provisions of this
Order.

I.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestitures
and other obligations or action required by this Order.
VII.

IT IS FURTHER ORDERED that:
A.

The Divestiture Agreement shall be incorporated by
reference into this Order and made a part hereof, and
any failure by Respondents to comply with the terms
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of the Divestiture Agreement shall constitute a
violation of this Order; provided, however, that the
Divestiture Agreement shall not limit, or be construed
to limit, the terms of this Order. To the extent any
provision in the Divestiture Agreement varies from or
conflicts with any provision in the Order such that
Respondents cannot fully comply with both,
Respondents shall comply with the Order.
B.

Respondents shall not modify, replace, or extend the
terms of the Divestiture Agreement after the
Commission issues the Order without the prior
approval of the Commission, except as otherwise
provided in Commission Rule 2.41(f)(5), 16 C.F.R. §
2.41(f)(5).
VIII.

IT IS FURTHER ORDERED that:
A.

Respondents shall:
1. notify Commission staff via email at
bccompliance@ftc.gov of the Acquisition Date no
later than 5 days after the Acquisition Date, and;
2. submit the complete Divestiture Agreement to the
Commission at ElectronicFilings@ftc.gov and
bccompliance@ftc.gov no later than 30 days after
the Divestiture Date.

B.

Respondents shall submit verified written reports
(“compliance reports”) in accordance with the
following:
1. Respondents shall submit:
a. an interim compliance report 30 days after the
Order is issued, every 30 days thereafter until
Respondents have fully complied with the
provisions of Paragraph II.A. of this Order, and
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every 60 days thereafter until Respondents
have fully complied with the provisions of
Paragraph II.B. of this Order;
b. an annual compliance report one year after the
date this Order is issued, and annually for the
next 3 years on the anniversary of that date;
and
c. additional compliance reports as
Commission or its staff may request;

the

2. Each compliance report shall set forth in detail the
manner and form in which Respondents intend to
comply, are complying, and has complied with this
Order, including, as applicable:
a. the status of the divestiture and transfer of the
required assets; and
b. a description of all substantive contacts
regarding any CON application by Acquirer.
C.

Respondents shall verify each compliance report with
a notarized signature or sworn statement of the Chief
Executive Officer or other officer or employee
specifically authorized to perform this function, or
self-verified in the manner set forth in 28 U.S.C. §
1746. Respondents shall submit an original and 2
copies of each compliance report as required by
Commission Rule 2.41(a), 16 C.F.R. § 2.41(a),
including a paper original submitted to the Secretary of
the Commission and electronic copies to the Secretary
at ElectronicFilings@ftc.gov and to the Compliance
Division at bccompliance@ftc.gov.
In addition,
Respondents shall provide a copy of each compliance
report to the Monitor if the Commission has appointed
one in this matter.
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IX.
IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least 30 days prior to:
A.

Any proposed dissolution of Respondents KKR North
America Fund XI (AMG) LLC or Air Medical Group
Holdings, Inc.;

B.

Any proposed acquisition, merger, or consolidation of
Respondents KKR North America Fund XI (AMG)
LLC or Air Medical Group Holdings, Inc.; or

C.

Any other change in Respondents, including
assignment and the creation or dissolution of
subsidiaries, if such change might affect compliance
obligations arising out of the Order.
X.

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, upon written request and five
days’ notice to the relevant Respondent, made to its principal
place of business as identified in this Order, registered office of its
United States subsidiary, or its headquarters office, the notified
Respondent shall, without restraint or interference, permit any
duly authorized representative of the Commission:
A.

Access, during business office hours of Respondents
and in the presence of counsel, to all facilities and
access to inspect and copy all business and other
records and all documentary material and
electronically stored information as defined in
Commission Rules 2.7(a)(1) and (2), 16 C.F.R. §
2.7(a)(1) and (2), in the possession or under the control
of Respondents related to compliance with this Order,
which copying services shall be provided by
Respondents at the request of the authorized
representative of the Commission and at the expense
of Respondents; and
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B.

To interview officers, directors, or employees of
Respondents, who may have counsel present,
regarding such matters.
XI.

IT IS FURTHER ORDERED that this Order shall terminate
on April 24, 2028.
By the Commission.

Non-Public Appendix A
Divestiture Agreement

[Redacted From the Public Record Version, But Incorporated
By Reference]
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Non-Public Appendix C
Monitor Compensation Agreement
[Redacted From the Public Record Version, But Incorporated
By Reference]

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT
I. Introduction
The Federal Trade Commission (“Commission”) has
accepted, subject to final approval, an Agreement Containing
Consent Orders (“Consent Agreement”) with KKR North
America Fund XI (AMG), LLC, Air Medical Group Holdings,
Inc., (“AMGH”), and AMR Holdco, Inc. (“AMR”). The Consent
Agreement is intended to remedy the anticompetitive effects that
likely would result from AMGH’s proposed acquisition of AMR
(the “Acquisition”). Under the terms of the Consent Agreement,
AMR must sell its inter-facility air medical transport services
business in Hawaii. The Acquisition, if consummated, would
result in the consolidation of the only two inter-facility air
medical transport service providers in Hawaii.
The Consent Agreement has been placed on the public record
for 30 days to solicit comments from interested persons.
Comments received during this period will become part of the
public record. After 30 days, the Commission will again review
the Consent Agreement and the comments received, and will
decide whether it should withdraw from the Consent Agreement,
modify it, or make final the Decision and Order (“Order”).
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II. The Parties
A. AMGH
AMGH is wholly owned by KKR North America Fund XI
(AMG) LLC. It is likely the largest provider of air ambulance
services in the United States with 270 operating locations in 38
states. AMGH operates as Hawaii Life Flight in Hawaii.
B. AMR
AMR is a wholly-owned subsidiary of Envision Healthcare
and is the largest national ground ambulance provider in the
United States, but also provides air ambulance services in several
locations. In Hawaii, it provides both ground ambulance services
and inter-facility air ambulance transport services. To provide
inter-facility air ambulance transport services, AMR partners with
LifeTeam, an air ambulance provider located in the Midwest,
which has the necessary FAA licenses and certifications, and
provides the pilots and maintenance for the fixed-wing aircraft.
AMR handles the marketing, medical personnel, and billing for
the services provided.
III. The Proposed Acquisition
Under an agreement executed on August 7, 2017, AMGH will
acquire 100 percent of the voting stock of AMR in a deal valued
at approximately $2.4 billion.
The Commission’s Complaint alleges that the Acquisition, if
consummated would violate Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the FTC Act, as
amended, 15 U.S.C. § 45, by substantially lessening competition
for the provision of inter-facility air ambulance transport services
in Hawaii.
IV. The Relevant Market and Structure of the Markets
The Commission’s Complaint alleges that the relevant product
market in which to analyze the Acquisition is the provision of
inter-facility air ambulance transport services. These services
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consist of air ambulance services that transfer patients between
medical facilities on different islands, including from medical
facilities with low acuity or limited patient treatment capabilities
to those that can provide the appropriate medical and surgical
care. The Commission’s Complaint alleges that the relevant
geographic market in which to analyze the effects of the
Acquisition is the State of Hawaii.
The Commission’s Complaint alleges that the Acquisition will
increase concentration in an already highly concentrated market.
AMGH and AMR are the only two providers of inter-facility air
ambulance transport services in Hawaii.
V. Effects of the Transaction
According to the Commission, the effect of the Acquisition, if
consummated, may be substantially to lessen competition and
tend to create a monopoly in inter-facility air ambulance transport
services, and increase the likelihood of the unilateral exercise of
market power. The Acquisition would increase the likelihood that
consumers, third-party payers, or government health care
providers would be forced to pay higher prices or experience
degradation in service or quality.
VI. Entry Conditions
The Commission’s Complaint alleges that entry into the
relevant market would not be timely, likely, or sufficient to deter
or counteract the anticompetitive effects of the Acquisition. The
primary barrier to entry is the lack of sufficient volume of
referrals and payments from third party payers to justify the
economic risk of new entry, even if the parties imposed a small
but significant non-transitory increase in price (SSNIP).
VII. The Proposed Consent Agreement
The proposed Consent Agreement remedies the
anticompetitive concerns raised by the Acquisition by requiring
AMR to sell its inter-facility air ambulance transport services
business, including the assets that support that business, to
AIRMD, LLC, dba LifeTeam. LifeTeam is a large, established
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company with experience in the industry. It is also the current
operator of the FAA certified aircraft used by AMR for interfacility air ambulance transport services in Hawaii, and thus very
familiar with AMR’s assets and operations in Hawaii. Under the
proposed Consent Agreement, AMR will divest to LifeTeam the
four-fixed wing aircraft it uses to fly patients inter-island, support
LifeTeam’s application for a Certificate of Need with the State of
Hawaii to operate ground ambulances, and offer LifeTeam the
option to purchase up to four ground ambulances from AMR.
LifeTeam would use the ground ambulances to support its air
ambulance transport service to transfer patients to and from
medical facilities and the aircraft it operates.
The proposed Consent Agreement also contains an Order to
Maintain Assets that will issue at the time the proposed Consent
Agreement is accepted for public comment. The Order to
Maintain Assets requires Respondents to operate and maintain the
divestiture assets in the normal course of business through the
date that the Respondents complete divestiture of the assets,
thereby maintaining the economic viability, marketability, and
competitiveness of the assets. The Order to Maintain Assets also
authorizes the Commission to appoint an independent third party
as a monitor to oversee the Respondents’ compliance with the
requirements of the proposed Consent Agreement.
The purpose of this analysis is to facilitate public comment on
the proposed Consent agreement, and the Commission does not
intend this analysis to constitute an official interpretation of the
proposed Consent Agreement or to modify its terms in any way.

