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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS, OPINIONS, AND ORDERS

JULY 1, 2015, TO DECEMBER 31, 2015

IN THE MATTER OF

MATT BLATT INC.
AND
GLASSBORO IMPORTS, LLC

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS
OF SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4532; File No. 132 3285
Complaint, July 2, 2015 - Decision, July 2, 2015

This consent order addresses Matt Blatt Inc.’s and Glassboro Imports, LLC’s
sale of the auto payment program to consumers. The complaint alleges that
failed to disclose that consumers who enroll in the program are charged fees
that in many cases offset any savings under the program, and also failed to
disclose the total amount of these fees in violation of Section 5 of the FTC Act.
The consent order prohibits respondents from representing that a payment
program or add-on product or service will save consumers money, including
interest, unless the amount of savings is greater than the total amount of fees
associated with the product or service or any qualifying information is clearly
and conspicuously disclosed.

Participants

For the Commission: Daniel Dwyer, Bradley Elbein, and
loana Rusu.

For the Respondents: Laura D. Ruccolo, Capehart Scatchard,
P.A.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Matt Blatt Inc. and Glassboro Imports, LLC (collectively,
“Respondents”) have violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that this
proceeding is in the public interest, alleges:



2 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 160

Complaint

1. Respondent Matt Blatt Inc., also doing business as Matt
Blatt KIA and as Matt Blatt Egg Harbor Township (“Matt Blatt
Inc.”), is a New Jersey corporation, with its principal place of
business at 6211 Black Horse Pike, Egg Harbor Township, New
Jersey 08234. At all times material to this Complaint, Matt Blatt
Inc. has advertised, marketed, distributed, or sold a “Biweekly
Payment Plan” to consumers who are financing the purchase of an
automobile.

2. Respondent Glassboro Imports, also doing business as
Matt Blatt Glassboro Suzuki, as Matt Blatt Glassboro, and as Matt
Blatt Auto Sales (“Glassboro Imports”), is a New Jersey
corporation, with its principal place of business at 501 Delsea
Drive North, Glassboro, New Jersey 08028. At all times material
to this Complaint, Glassboro Imports has offered automobiles for
sale and has advertised, marketed, distributed, or sold a
“Biweekly Payment Plan” to consumers who are financing the
purchase of an automobile. Respondents Matt Blatt Inc. and
Glassboro Imports are commonly owned and controlled.

3. The acts and practices of Respondents alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

Business Practices

4. Since at least November 2009, Respondents have
advertised, marketed and sold a “Biweekly Payment Plan” (also
referred to as the “Biweekly Payment Program”) as an add-on
service to consumers financing the purchase of automobiles.
Under the Biweekly Payment Plan, consumers make payments on
their auto financing contract to a third-party company—National
Payment Network, Inc. (“NPN”)—rather than to their financing
entity (e.g., a finance company or a bank), and this third-party
company makes payments to the financing entity on the
consumers’ behalf. In many instances, when enrolling consumers
in the Biweekly Payment Plan, Respondents tout the savings it
will provide to consumers, but fail to disclose that the significant
fees in connection with the program can offset any savings.
Respondents also fail to disclose the total amount of these fees,
which add up to more than $775 on a standard five-year auto
financing contract.



MATT BLATT INC. 3

Complaint
The Biweekly Payment Plan Is a Third-Party Add-On Service

5. Respondents have entered into agreements with NPN that
describe the Biweekly Payment Plan, including its associated fees,
and authorize Respondents to advertise and sell the Biweekly
Payment Plan to consumers. Pursuant to these agreements,
Respondents also receive training and marketing materials, as
well as in-person training on how to describe and sell the
Biweekly Payment Plan. Respondents receive a commission for
each consumer that Respondents enroll in a Biweekly Payment
Plan. Between July 2011 and December 2013, Respondents
enrolled approximately 1,084 consumers in a Biweekly Payment
Plan.

6. Most consumers learn about the Biweekly Payment Plan
after they have selected a vehicle to buy at Respondents’
dealerships. When purchasing a vehicle, consumers sign the legal
paperwork to close the transaction with Respondents’ Financing
and Insurance (“F&I”) departments. In many instances, an F&I
employee offers consumers other products and services that can
be “added on” to the financing contract; these are commonly
called “add-on products and services.” The Biweekly Payment
Plan is one such add-on service.

Biweekly Payment Plan Structure and Fees

7. Under most automotive financing contracts, consumers
pay the financing entity a specific amount on a monthly basis.
Under the Biweekly Payment Plan sold by Respondents, NPN
debits money from a consumer’s bank account on a biweekly
basis. The first biweekly debit is in the amount of one full
monthly payment. Subsequent biweekly debits consist of half of
the consumer’s monthly payment, plus a processing fee. NPN
pays the financing entity on the consumer’s behalf on a monthly
basis.

8. Under a traditional monthly payment plan, consumers
make 12 monthly payments each year to their financing entity.
Under the Biweekly Payment Plan sold by Respondents,
consumers make 26 biweekly payments each year to NPN, which
then makes a total of 13 monthly payments to the consumer’s
financing entity. Thus, under the payment program, consumers
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make one additional payment a year as compared to a traditional
monthly payment plan.

9. Under the Biweekly Payment Plan sold by Respondents,
consumers pay significant fees that they would not pay if they
were making payments directly to the financing entity.
Specifically, NPN charges fees that total more than $775 on a
standard five-year automotive financing contract:

e First, every consumer enrolling in the Biweekly Payment
Plan is assessed a “Deferred Enrollment Fee” of $399.
NPN debits a portion of this fee from consumers during
the first month of the contract, and the remainder from the
extra payments made by consumers in the early years of
the program by paying biweekly. Only after consumers
have paid the entire enrollment fee does NPN send any of
the extra payments to the consumers’ financing entity.

e In addition to the $399 enrollment fee, in many instances,
consumers who enroll in the Biweekly Payment Plan are
charged a $25 “cancellation fee” by NPN. This often
occurs even when consumers “cancelled” because they
had completed the Biweekly Payment Program or had
finished paying off their financing contract.

e A processing fee is also added to every debit from
consumers’ banks accounts through the Biweekly Payment
Plan. The fee is currently $2.99 per debit, but has ranged
from $1.95 up to $2.99 per debit in prior years. Over the
life of a standard five-year auto financing contract, a $2.99
per-debit fee amounts to more than $350.

Respondents’ Enrollment of Consumers in the Biweekly
Payment Program

10. As noted above, Respondents sell consumers the Biweekly
Payment Plan when consumers finance an automobile through
Respondents. Often, Respondents inform consumers about the
purported benefits of paying biweekly—that they would save on
interest, match payments to paychecks, or eliminate multiple
payments at the end of the loan—but not that the fees associated
with the Biweekly Payment Plan can offset any savings, nor the
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total amount of such fees. Consumers in many instances report
that they knew nothing about these fees when enrolling in the
program.

11. The description of these fees that appears in the
enrollment contracts is in small print, is buried in lengthy
paragraphs, and is generally not brought to consumers’ attention
by Respondents during the automotive financing transaction. For
example, in many instances, Respondents present the Biweekly
Payment Plan to consumers by providing them with a pre-
completed contract and instructing them to sign at the bottom if
they would like to make biweekly payments. In addition, some
consumers who were enrolled in the program do not recall ever
receiving or reviewing an enrollment contract.

12. Respondents’ savings claims do not account for the
Biweekly Payment Plan’s significant fees, which, as noted above,
amount to more than $775 on a standard five-year auto financing
contract.

13. In many instances, consumers do not save any money with
Respondents’ Biweekly Payment Plan because they pay more in
fees than they would save using the Biweekly Payment Plan.

FEDERAL TRADE COMMISSION ACT VIOLATIONS

Count I: Failure to Disclose Material Information About Fees
and Program Effects

14. In numerous instances in connection with the marketing,
promotion, offering for sale, or sale of automobiles or the
financing of automotive loans, Respondents have represented,
directly or indirectly, expressly or by implication, that consumers
who enroll in the Biweekly Payment Plan will save money or
achieve other benefits.

15. In numerous instances in which Respondents have made
the representations described in Paragraph 14, Respondents have
failed to disclose or to disclose adequately to consumers that in
many instances:
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a. Consumers are charged fees under the Biweekly
Payment Plan that amount to hundreds of dollars; and

b. Consumers either do not achieve savings overall or
end up paying more money than they would under a
traditional monthly payment program.

This additional information would be material to consumers in
deciding to enroll in the Biweekly Payment Plan offered for sale
by Respondents.

16. Respondents’ failure to disclose or disclose adequately the
material information described in Paragraph 15, in light of the
representation described in Paragraph 14, constitutes a deceptive
act or practice in violation of Section 5(a) of the FTC Act, 15
U.S.C. § 45(a).

THEREFORE, the Federal Trade Commission, this second
day of July, 2015, has issued this complaint against Respondents.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission, having initiated an
investigation of certain acts and practices of respondents named in
the caption hereof, and respondents having been furnished
thereafter with a copy of a draft complaint which the Bureau of
Consumer Protection proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge respondents with violation of the Federal Trade
Commission Act (“FTC Act”), 15 U.S.C. § 45 et seq.; and

Respondents and counsel for the Commission having
thereafter executed an Agreement Containing Consent Order
(“Consent Agreement”), which includes a statement by
Respondents that they neither admit nor deny any of the
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allegations in the draft complaint, except as specifically stated in
the Consent Agreement, and, only for purposes of this action,
admit the facts necessary to establish jurisdiction; and waivers
and other provisions as required by the Commission’s Rules; and

The parties, having agreed that the complaint may be used in
construing the terms of the order and that no agreement,
understanding, representation, or interpretation not contained in
the order or in the agreement may be used to vary or contradict
the terms of this order; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that respondents
have violated the FTC Act and that a complaint should issue
stating its charges in that respect, and having thereupon accepted
the executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, and having
duly considered the comment received from an interested person
pursuant to Commission Rule 2.34, 16 C.F.R. § 2.34, now in
further conformity with the procedure prescribed in Commission
Rule 2.34, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:

1. Respondent Matt Blatt Inc., also known as Matt Blatt
KIA and as Matt Blatt Egg Harbor Township (“Matt
Blatt Inc.”), is a New Jersey corporation, with its
principal place of business at 6211 Black Horse Pike,
Egg Harbor Township, New Jersey 08234.

2. Respondent Glassboro Imports, LLC, also known as
Matt Blatt Glassboro Suzuki, as Matt Blatt Glassboro,
and as Matt Blatt Auto Sales (“Glassboro Imports™), is
a New Jersey corporation, with its principal place of
business at 501 Delsea Drive North, Glassboro, New
Jersey 08028.

3. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of respondents,
and the proceeding is in the public interest.
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ORDER

DEFINITIONS

For the purpose of this order, the following definitions shall

8

apply:
A.
B.

“Add-on product or service” shall include any
product or service relating to the sale, lease, or
financing of a motor vehicle that is offered, provided,
or arranged by the dealer that is not provided or
installed by the motor vehicle manufacturer, including
but not limited to extended warranties, payment
programs, guaranteed automobile protection (“GAP”)
or “GAP insurance,” etching, service contracts, theft
protection or security devices, global positioning
systems or starter interrupt devices, undercoating,
rustproofing, fabric protection, road service or club
memberships, appearance products, credit life
insurance, credit accident or disability insurance, credit
loss-of-income insurance, and debt cancellation and
debt suspension coverage. The term excludes any
such product or service that the dealer provides to the
consumer at no charge.

“Clearly and conspicuously” shall mean the
following:

1. In textual communications, the disclosure must be
in a noticeable type, size, and location, using
language and syntax comprehensible to an ordinary
consumer;

2. In communications disseminated orally or through
audible means, the disclosure must be delivered in
a volume, cadence, language, and syntax sufficient
for an ordinary consumer to hear and comprehend
them;

3. In communications disseminated through video
means: (1) written disclosures must be in a form
consistent with definition B.1 and appear on the
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screen for a duration sufficient for an ordinary
consumer to read and comprehend them, and be in
the same language as the predominant language
that is used in the communication; and (2) audio
disclosures must be consistent with definition B.2;
and

4. The disclosure cannot be combined with other text
or information that is unrelated or immaterial to the
subject matter of the disclosure. No other
representation(s) may be contrary to, inconsistent
with, or in mitigation of, the disclosure.

“Commerce” shall mean as defined in Section 4 of
the Federal Trade Commission Act, 15 U.S.C. § 44.

“Competent and reliable evidence” shall mean tests,
analyses, research, studies, or other evidence based on
the expertise of professionals in the relevant area, that
has been conducted and evaluated in an objective
manner by persons qualified to do so, using procedures
generally accepted in the profession to yield accurate
and reliable results.

“Payment program” shall mean any product, service,
plan, or program represented, expressly or by
implication, to provide payment or meet other terms of
a financing contract between a consumer and (1) a
creditor, including an auto dealer, or (2) another
financing entity, including a finance company, a bank,
or another assignee.

Unless otherwise specified, “Respondents” shall
mean Matt Blatt Inc. and Glassboro Imports,
corporations, individually or collectively; their
successors and assigns; and their officers, agents,
representatives, and employees.

“Material” shall mean likely to affect a person’s
choice of, or conduct regarding, goods or services.
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“Person” shall mean a natural person, an organization,
or other legal entity, including a corporation,
partnership, sole proprietorship, limited liability
company, association, cooperative, or any other group
or combination acting as an entity.

IT IS ORDERED that respondents and their officers, agents,
representatives, and employees, directly or indirectly, in
connection with the advertising, marketing, promotion, offering
for sale, or sale of any payment program or add-on product or
service, shall not in any manner, expressly or by implication:

A.

Represent that the payment program or add-on product
or service will save any consumer money, including
interest, unless:

1. The amount of savings a consumer will achieve is
greater than the total amount of fees and costs
charged in connection with the payment program
or add-on product or service and the representation
is otherwise true, or

2. Any qualifying information relating to the savings
a consumer might achieve from the payment
program or add-on product or service is clearly and
conspicuously disclosed, including, but not limited
to, information about the total amount of fees and
costs charged in connection with such payment
program or add-on product or service.

Represent that the payment program or add-on product
or service will save any consumer a specific amount of
money, including interest, unless:

1. The specified amount is the amount of savings
after deducting any fees or costs charged in
connection with the payment program or add-on
product or service and the representation is
otherwise true, or
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2. Any qualifying information relating to the savings
a consumer might achieve from the payment
program or add-on product or service is clearly and
conspicuously disclosed, including, but not limited
to, information about the total amount of fees and
costs charged in connection with such payment
program or add-on product or service.

IT IS FURTHER ORDERED that respondents and their
officers, agents, representatives, and employees, directly or
indirectly, in connection with the advertising, marketing,
promotion, offering for sale, or sale of any payment program shall
not misrepresent, in any manner, expressly or by implication:

A. The existence, amount, timing, or manner of any fee or
cost charged by respondents or a third party in
connection with such payment program;

B. The benefits, performance, or efficacy of the payment
program; and

C. Any other material fact.
1.

IT IS FURTHER ORDERED that respondents and their
officers, agents, representatives, and employees, directly or
indirectly, in connection with the advertising, marketing,
promotion, offering for sale, or sale of any add-on product or
service shall not misrepresent or assist others in misrepresenting,
in any manner, expressly or by implication:

A. That any person will provide any add-on product or
service to any consumer;

B. The total costs to purchase, receive, or use, or the
quantity of, the add-on product or service;

C. Any restriction, limitation, or condition on purchasing,
receiving, or using the add-on product or service;
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D. Any aspect of the performance, efficacy, nature, or
characteristics of the add-on product or service;

E. Any aspect of the nature or terms of any refund,
cancellation, exchange, or repurchase policy,
including, but not limited to, the likelihood of a
consumer obtaining a full or partial refund, or the
circumstances in which a full or partial refund will be
granted to the consumer;

F. That any add-on product or service has the ability to
improve, repair or otherwise affect a consumer’s credit
record, credit history, credit rating, or ability to obtain
credit; and

G. Any other material fact.
V.

IT IS FURTHER ORDERED that respondents and their
officers, agents, representatives, and employees, directly or
indirectly, in connection with the advertising, marketing,
promotion, offering for sale, or sale of any payment program or
add-on product or service shall not make any representation or
assist others in making any representation, in any manner,
expressly or by implication, about the benefits, performance, or
efficacy of any payment program or add-on product or service,
unless at the time such representation is made, respondents
possess and rely upon competent and reliable evidence that
substantiates that the representation is true.

V.

IT IS FURTHER ORDERED that respondents shall pay
One Hundred Eighty-Four Thousand Two Hundred Eighty
Dollars ($184,280.00) as follows:

A. Respondent Glassboro Imports shall pay to the
Commission $184,280.00, which, as respondent
stipulates, its undersigned counsel holds in escrow for
no purpose other than payment to the Commission.
Such payment must be made within 7 days of entry of
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this order by electronic fund transfer, pursuant to
instructions to be provided by a representative of the
Commission. If such payment is not made in full
within 7 days of entry of this order, the monetary
judgment becomes immediately due as to respondent
Matt Blatt Inc., and respondent Matt Blatt Inc. shall
pay to the Commission the amount specified in this
Part, less any payment previously made pursuant to
this Part, plus interest computed from the date of
service of this order.

In the event of default on the obligation pursuant to
Part V.A of this order, interest, computed pursuant to
28 U.S.C. § 1961(a), shall accrue from the date of
default to the date of payment. In the event such
default continues for ten (10) calendar days beyond the
date that payment is due, the entire amount shall
immediately become due and payable.

All money paid to the Commission pursuant to this
order may be deposited into a fund administered by the
Commission or its designee to be used for equitable
relief, including consumer redress and any attendant
expenses for the administration of any redress fund. If
a representative of the Commission decides that direct
redress to consumers 1is wholly or partially
impracticable or money remains after redress is
completed, the Commission may apply any remaining
money for such other equitable relief (including
consumer information remedies) as it determines to be
reasonably related to respondents’ practices alleged in
the draft complaint. Any money not used for such
equitable relief is to be deposited to the U.S. Treasury
as disgorgement. Respondents have no right to
challenge any actions the Commission or its
representatives may take pursuant to this Subpart. No
portion of any payment under the judgment herein
shall be deemed a payment of any fine, penalty, or
punitive assessment.

Respondents relinquish all dominion, control, and title
to the funds paid to the fullest extent permitted by law.
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Respondents shall make no claim to or demand for
return of the funds, directly or indirectly, through
counsel or otherwise.

Respondents agree that the facts as alleged in the draft
complaint shall be taken as true without further proof
in any bankruptcy case or subsequent civil litigation
pursued by the Commission to enforce its rights to any
payment or money judgment pursuant to this order,
including but not limited to a nondischargeability
complaint in any bankruptcy case. Respondents
further agree that the facts alleged in the draft
complaint establish all elements necessary to sustain
an action by the Commission pursuant to Section
523(a)(2)(A) of the Bankruptcy Code, 11 U.S.C. §
523(a)(2)(A), and that this Order shall have collateral
estoppel effect for such purposes.

Respondents acknowledge that their Taxpayer
Identification Numbers (Social Security Numbers or
Employer Identification Numbers), which respondents
must submit to the Commission, may be used for
collecting and reporting on any delinquent amount
arising out of this order, in accordance with 31 U.S.C.
§ 7701.

Proceedings instituted under this Part are in addition
to, and not in lieu of, any other civil or criminal
remedies that may be provided by law, including any
other proceedings the Commission may initiate to
enforce this order.

Respondents agree to provide sufficient customer
information to enable the FTC to efficiently administer
consumer redress. If a representative of the FTC
requests in writing any information related to redress,
respondents must provide it, in the form prescribed by
the FTC, within 14 days;
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VI.

IT IS FURTHER ORDERED that each respondent shall, for
five (5) years after the last date of dissemination of any
representation regarding any payment program or add-on product
or service, maintain and upon request make available to the
Federal Trade Commission for inspection and copying:

A. All advertisements and promotional materials
containing the representations;

B. All materials that were relied upon in disseminating
the representations;

C. All evidence in its possession or control that
contradicts, qualifies, or calls into question the
representations, or the basis relied upon for the
representations, including complaints and other
communications with consumers or with governmental
or consumer protection organizations; and

D. Any documents reasonably necessary to demonstrate
full compliance with each provision of this order,
including but not limited to all documents obtained,
created, generated, or that in any way relate to the
requirements, provisions, or terms of this order, and all
reports submitted to the Commission pursuant to this
order.

VII.

IT IS FURTHER ORDERED that respondents Matt Blatt
Inc. and Glassboro Imports, and their successors and assigns, shall
deliver a copy of this order to all current and future principals,
officers, directors, and managers, and to all current and future
employees, agents, and representatives having responsibilities
with respect to the subject matter of this order, and shall secure
from each such person a signed and dated statement
acknowledging receipt of the order. Respondents shall deliver this
order to current personnel within thirty (30) days after the date of
service of this order, and to future personnel within thirty (30)
days after the person assumes such position or responsibilities.
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VIII.

IT IS FURTHER ORDERED that respondents Matt Blatt
Inc. and Glassboro Imports, and their successors and assigns, shall
notify the Commission at least thirty (30) days prior to any
change in the corporation(s) that may affect compliance
obligations arising under this order, including but not limited to a
dissolution, assignment, sale, merger, or other action that would
result in the emergence of a successor corporation; the creation or
dissolution of a subsidiary, parent, or affiliate that engages in any
acts or practices subject to this order; the proposed filing of a
bankruptcy petition; or a change in the corporate name or address.
Provided, however, that, with respect to any proposed change in
the corporation about which respondents learn less than thirty (30)
days prior to the date such action is to take place, respondents
shall notify the Commission as soon as is practicable after
obtaining such knowledge. Unless otherwise directed by a
representative of the Commission in writing, all notices required
by this Part shall be emailed to Debrief(@ftc.gov or sent by
overnight courier (not the U.S. Postal Service) to: Associate
Director for Enforcement, Bureau of Consumer Protection,
Federal Trade Commission, 600 Pennsylvania Avenue NW,
Washington, DC 20580. The subject line must begin: In re Matt
Blatt Inc.

IX.

IT IS FURTHER ORDERED that respondents Matt Blatt
Inc. and Glassboro Imports, and their successors and assigns,
within sixty (60) days after the date of service of this order, shall
each file with the Commission a true and accurate report, in
writing, setting forth in detail the manner and form of their own
compliance with this order. Within ten (10) days of receipt of
written notice from a representative of the Commission, they shall
submit additional true and accurate written reports.

X.

This order will terminate on July 2, 2035, or twenty (20) years
from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any



MATT BLATT INC. 17

Analysis to Aid Public Comment

violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than
twenty (20) years;
B. This order’s application to any respondent that is not

named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission.

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“FTC”) has accepted, subject
to final approval, an agreement containing a consent order from
Matt Blatt Inc., also known as Matt Blatt KIA and as Matt Blatt
Egg Harbor Township (“Matt Blatt Inc.”), and from Glassboro
Imports, LLC, also known as Matt Blatt Glassboro Suzuki, as
Matt Blatt Glassboro, and as Matt Blatt Auto Sales (“Glassboro
Imports”). The proposed consent order has been placed on the
public record for thirty (30) days for receipt of comments by
interested persons. Comments received during this period will
become part of the public record. After thirty (30) days, the FTC
will again review the agreement and the comments received, and
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will decide whether it should withdraw from the agreement and
take appropriate action or make final the agreement’s proposed
order.

The respondents are dealerships that offer an auto payment
program to consumers financing a motor vehicle. The matter
involves the dealerships’ sale of the auto payment program to
consumers. According to the FTC complaint, respondents have
represented that consumers who enroll in its biweekly payment
program in order to pay off their auto-financing contract will save
money or achieve other benefits through the program. However,
respondents failed to disclose that consumers who enroll in the
program are charged fees that in many cases offset any savings
under the program, and also failed to disclose the total amount of
these fees. These facts would be material to consumers in their
decision to enroll in the biweekly payment program sold by
respondents. The complaint alleges therefore that respondents’
failure to disclose the above-mentioned facts is a deceptive
practice in violation of Section 5 of the FTC Act.

The proposed order is designed to prevent respondents from
engaging in similar deceptive practices in the future. Section I
prohibits respondents from representing that a payment program
or add-on product or service will save consumers money,
including interest, unless the amount of savings is greater than the
total amount of fees associated with the product or service or any
qualifying information is clearly and conspicuously disclosed.
Section I also prohibits respondents from representing that a
payment program or add-on product or service will save any
consumer a specific amount of money, including interest, unless
the specified amount is the amount of savings after deducting any
fees or any qualifying information relating to savings is clearly
and conspicuously disclosed.

Section II of the proposed order prohibits respondents from
making misrepresentations related to any payment programs,
including regarding the existence, amount, timing, or manner of
any fees, the program’s benefits, performance, or efficacy.

Section III of the proposed order prohibits respondents from
making misrepresentations related to any add-on products or
services, including regarding the total costs of the add-on and the
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benefits, performance, or efficacy of the add-on, any restrictions
or conditions associated with the add-on, the nature or terms of
any refund, cancellation, or exchange of an add-on, and that any
add-on product can improve, repair or otherwise affect a
consumer’s credit.

Section IV requires respondents to substantiate any
representations about the benefits, performance or efficacy of any
add-on product or service or any payment program.

Section V of the proposed order requires respondents to pay to
the Commission One Hundred Eighty Four Thousand Two
Hundred Eighty dollars ($184,280.00) in monetary relief.

Section VI of the proposed order requires respondent to keep
copies of relevant advertisements and materials substantiating
claims made in the advertisements. Section VII requires that
respondent provide copies of the order to certain of its personnel.
Section VIII requires notification of the Commission regarding
changes in corporate structure that might affect compliance
obligations under the order. Section IX requires the respondent to
file compliance reports with the Commission. Finally, Section X
is a provision “sunsetting” the order after twenty (20) years, with
certain exceptions.

The purpose of this analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the complaint or proposed order, or to modify in
any way the proposed order’s terms.
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IN THE MATTER OF

CERBERUS INSTITUTIONAL PARTNERS V,
L.P,
AB ACQUISITION LLC,
AND
SAFEWAY INC.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATION OF
SECTION 7 OF THE CLAYTON ACT, AND OF SECTION 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket No. C-4504; File No. 141 0108
Complaint, January 27, 2015 — Decision, July 2, 2015

The consent order addresses the $9.2 billion acquisition by Cerberus
Institutional Partners of certain assets of Safeway. The complaint alleges that
the Acquisition, if consummated, would violate Section 7 of the Clayton Act
and Section 5 of the Federal Trade Commission Act by removing an actual,
direct, and substantial supermarket competitor in the 130 local supermarket
geographic markets. The purpose of the proposed Consent Order is to remedy
the anticompetitive effects that otherwise would result from the Acquisition.
Under the terms of the proposed Consent Order, Respondents are required to
divest 168 stores and related assets in 130 local supermarket geographic
markets in eight states to four Commission-approved buyers. The consent
order requires the divestiture of Albertson’s or Safeway supermarkets in the
relevant markets to four Commission-approved up-front buyers. These
proposed buyers serve the purpose of restoring the competition that would be
eliminated as a result of the Acquisition.

Participants

For the Commission: Lucas Ballet, Chester Choi, Paul
Frangie, Elisa Kantor, Paul Nolan, Sean Pugh, Samuel
Sheinberg, and Joshua Smith.

For the Respondents: Baker Botts; Paul Denis Jim Fishkin,
and Chris MacAvoy, Dechert LLP; Michael Swartz, Schulte, Roth
& Zabel LLP; Richard Weisburg, Weisburg Law.

COMPLAINT

Pursuant to the Clayton Act and the Federal Trade
Commission Act (“FTC Act”), and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission
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(“Commission”), having reason to believe that Respondents AB
Acquisition LLC (“Albertson’s”), and Cerberus Institutional
Partners V, L.P. (“Cerberus”), both subject to the jurisdiction of
the Commission, agreed to acquire Respondent Safeway Inc.
(“Safeway”), a corporation subject to the jurisdiction of the
Commission, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the FTC Act, as
amended, 15 U.S.C. § 45, and it appearing to the Commission that
a proceeding in respect thereof would be in the public interest,
hereby issues its Complaint, stating its charges as follows:

I. RESPONDENTS

1. Respondent Cerberus is a limited partnership organized,
existing, and doing business under and by virtue of the laws of the
State of Delaware, with its headquarters and principal place of
business located at 875 Third Avenue, New York, New York.

2. Respondent Albertson’s is a company organized, existing,
and doing business under and by virtue of the laws of the State of
Delaware, with its headquarters and principal place of business
located at 250 Parkcenter Boulevard, Boise, Idaho.

3. Respondent Cerberus, through Albertson’s, of which
Cerberus is the majority owner, owns and operates a number of
supermarkets chains throughout the United States, including
supermarkets operating under the Albertsons, Lucky, and United
banners.

4. Respondent Safeway is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
Delaware, with its headquarters and principal place of business
located at 5918 Stoneridge Mall Road, Pleasanton, California.

5. Respondent Safeway owns and operates a number of
supermarket chains throughout the United States, including
supermarkets operating under the Safeway, Vons, Pavilions, and
Tom Thumb banners.

6. Albertson’s and Safeway own and operate supermarkets in
each of the geographic markets relevant to this Complaint and
compete and promote their businesses in these areas.
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1. JURISDICTION

7. Respondents, and each of their relevant operating
subsidiaries and parent entities, are, and at all times relevant
herein have been, engaged in commerce, or in activities affecting
commerce, within the meaning of Section 1 of the Clayton Act,
15 U.S.C. § 12, and Section 4 of the FTC Act, 15 U.S.C. § 44.

1. THE ACQUISITION

8. Pursuant to an Agreement and Plan of Merger dated as of
March 6, 2014, as amended on April 7, 2014, and June 13, 2014,
Albertson’s proposes to purchase all of the issued and outstanding
common stock of Safeway in a transaction valued at
approximately $9.2 billion (“the Acquisition”).

IV. THE RELEVANT PRODUCT MARKET

9. The relevant line of commerce in which to analyze the
Acquisition is the retail sale of food and other grocery products in
supermarkets.

10. For purposes of this Complaint, the term “supermarket”
means any full-line retail grocery store that enables customers to
purchase substantially all of their weekly food and grocery
shopping requirements in a single shopping visit with substantial
offerings in each of the following product categories: bread and
baked goods; dairy products; refrigerated food and beverage
products; frozen food and beverage products; fresh and prepared
meats and poultry; fresh fruits and vegetables; shelf-stable food
and beverage products, including canned, jarred, bottled, boxed,
and other types of packaged products; staple foodstuffs, which
may include salt, sugar, flour, sauces, spices, coffee, tea, and
other staples; other grocery products, including nonfood items
such as soaps, detergents, paper goods, other household products,
and health and beauty aids; pharmaceutical products and
pharmacy services (where provided); and, to the extent permitted
by law, wine, beer, and/or distilled spirits.

11. Supermarkets provide a distinct set of products and
services and offer consumers convenient one-stop shopping for
food and grocery products. Supermarkets typically carry more
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than 10,000 different items, typically referred to as stock-keeping
units (SKUs), as well as a deep inventory of those items. In order
to accommodate the large number of food and non-food products
necessary for one-stop shopping, supermarkets are large stores
that typically have at least 10,000 square feet of selling space.

12. Supermarkets compete primarily with other supermarkets
that provide one-stop shopping opportunities for food and grocery
products.  Supermarkets base their food and grocery prices
primarily on the prices of food and grocery products sold at other
nearby competing supermarkets. Supermarkets do not regularly
conduct price checks of food and grocery products sold at other
types of stores and do not typically set or change their food or
grocery prices in response to prices at other types of stores.

13. Although retail stores other than supermarkets may also
sell food and grocery products, these types of stores—including
convenience stores, specialty food stores, limited assortment
stores, hard-discounters, and club stores—do not, individually or
collectively, provide sufficient competition to effectively
constrain prices at supermarkets. These retail stores do not offer a
supermarket’s distinct set of products and services that provide
consumers with the convenience of one-stop shopping for food
and grocery products. The vast majority of consumers shopping
for food and grocery products at supermarkets are not likely to
start shopping at other types of stores, or significantly increase
grocery purchases at other types of stores, in response to a small
but significant price increase by supermarkets.

V. THE RELEVANT GEOGRAPHIC MARKETS

14. Customers shopping at supermarkets are motivated by
convenience and, as a result, competition for supermarkets is local
in nature. Generally, the overwhelming majority of consumers’
grocery shopping occurs at stores located very close to where they
live.

15. Respondents currently operate supermarkets under the
Safeway, Vons, Pavilions, Tom Thumb, Albertsons, and United
banners within approximately two-tenths of a mile to ten miles of
each other in each of the relevant geographic markets. The
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primary trade areas of Respondents’ banners in each of the
relevant geographic markets overlap significantly.

16. The 130 geographic markets in which to assess the
competitive effects of the Acquisition are localized areas in (1)
Anthem, Arizona; (2) Carefree, Arizona; (3) Flagstaff, Arizona;
(4) Lake Havasu, Arizona; (5) Prescott, Arizona; (6) Prescott
Valley, Arizona; (7) Scottsdale, Arizona; (8) Tucson (Eastern),
Arizona; (9) Tucson (Southwest), Arizona; (10) Alpine,
California; (11) Arroyo Grande/Grover Beach, California; (12)
Atascadero, California; (13) Bakersfield, California; (14)
Burbank, California; (15) Calabasas, California; (16) Camarillo,
California; (17) Carlsbad (North), California; (18) Carlsbad
(South), California; (19) Carpinteria, California; (20) Cheviot
Hills/Culver City, California; (21) Chino Hills, California; (22)
Coronado Island, California; (23) Diamond Bar, California; (24)
El Cajon, California; (25) Hermosa Beach, California; (26)
Imperial Beach, California; (27) La Jolla, California; (28) La
Mesa, California; (29) Ladera Ranch, California; (30) Laguna
Beach, California; (31) Laguna Niguel, California; (32)
Lakewood, California; (33) Lemon Grove, California; (34)
Lomita, California; (35) Lompoc, California; (36) Mira Mesa
(North), California; (37) Mira Mesa (South), California; (38)
Mission Viejo/Laguna Hills, California; (39) Mission Viejo
(North), California; (40) Morro Bay, California; (41) National
City, California; (42) Newbury Park, California; (43) Newport
Beach, California; (44) Oxnard, California; (45) Palm
Desert/Rancho Mirage, California; (46) Palmdale, California; (47)
Paso Robles, California; (48) Poway, California; (49) Rancho
Cucamonga/Upland, California; (50) Rancho Santa Margarita,
California; (51) San Diego (Clairemont), California; (52) San
Diego, (Hillcrest/University Heights), California; (53) San Diego
(Tierrasanta), California; (54) San Luis Obispo, California; (55)
San Marcos, California; (56) San Pedro, California; (57) Santa
Barbara, California; (58) Santa Barbara/Goleta Heights,
California; (59) Santa Clarita, California; (60) Santa Monica,
California; (61) Santee, California; (62) Simi Valley, California;
(63) Solana Beach, California; (64) Thousand Oaks, California;
(65) Tujunga, California; (66) Tustin (Central), California; (67)
Tustin/Irvine, California; (68) Ventura, California; (69) Westlake
Village, California; (70) Yorba Linda, California; (71) Butte,
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Montana; (72) Deer Lodge, Montana; (73) Missoula, Montana;
(74) Boulder City, Nevada; (75) Henderson (East), Nevada; (76)
Henderson (Southwest), Nevada; (77) Summerlin, Nevada; (78)
Ashland, Oregon; (79) Baker County, Oregon; (80) Bend,
Oregon; (81) Eugene, Oregon; (82) Grants Pass, Oregon; (83)
Happy Valley/Clackamas, Oregon; (84) Keizer, Oregon; (85)
Klamath Falls, Oregon; (86) Lake Oswego, Oregon; (87)
Milwaukie, Oregon; (88) Sherwood, Oregon; (89) Springfield,
Oregon; (90) Tigard, Oregon; (91) West Linn, Oregon; (92)
Colleyville, Texas; (93) Dallas (Far North), Texas; (94) Dallas
(Farmers Branch/North Dallas), Texas; (95) Dallas (University
Park/Highland  Park), Texas; (96) Dallas (University
Park/Northeast Dallas), Texas; (97) McKinney, Texas; (98) Plano,
Texas; (99) Roanoke, Texas; (100) Rowlett, Texas; (101)
Bremerton, Washington; (102) Burien, Washington; (103)
Everett, Washington; (104) Federal Way, Washington; (105) Gig
Harbor, Washington; (106) Lake Forest, Washington; (107) Lake
Stevens, Washington; (108) Lakewood, Washington; (109)
Liberty Lake, Washington; (110) Milton, Washington; (111)
Monroe, Washington; (112) Oak Harbor, Washington; (113)
Olympia (East), Washington; (114) Port Angeles, Washington;
(115) Port Orchard, Washington; (116) Puyallup, Washington;
(117) Renton (New Castle), Washington; (118) Renton (East Hill-
Meridian), Washington; (119) Sammamish, Washington; (120)
Shoreline, Washington; (121) Silverdale, Washington; (122)
Snohomish, Washington; (123) Tacoma (Eastside), Washington;
(124) Tacoma (Spanaway), Washington; (125) Walla Walla,
Washington; (126) Wenatchee, Washington; (127) Woodinville,
Washington; (128) Casper, Wyoming; (129) Laramie, Wyoming;
and (130) Sheridan, Wyoming. A hypothetical monopolist
controlling all supermarkets in these areas could profitably raise
prices by a small but significant amount.

VI. MARKET CONCENTRATION

17. Under the 2010 Department of Justice and Federal Trade
Commission  Horizontal =~ Merger  Guidelines  (“Merger
Guidelines”) and relevant case law, the Acquisition is
presumptively unlawful in the markets for the retail sale of food
and other grocery products in supermarkets in all 130 geographic
markets listed in Paragraph 16. Under the Merger Guidelines’
standard measure of market concentration, the Herfindahl-
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Hirschman Index (“HHI”), an acquisition is presumed to create or
enhance market power or facilitate its exercise if it increases the
HHI by more than 200 points and results in a post-acquisition
HHI that exceeds 2,500 points. The Acquisition would result in
market concentration levels well in excess of these thresholds.

18. Post-acquisition HHI levels in the relevant geographic
markets would range from 2,562 to 10,000, and the Acquisition
would result in HHI increases ranging from 225 to 5,000. Exhibit
A presents market concentration levels for each of the relevant
geographic markets.

19. The Acquisition would reduce the number of meaningful
competitors from two to one in 13 relevant geographic markets,
three to two in 42 relevant geographic markets, and 4 to 3 (or
greater) in 75 relevant geographic markets.

VII. ENTRY CONDITIONS

20. Entry into the relevant markets would not be timely,
likely, or sufficient in magnitude to prevent or deter the likely
anticompetitive effects of the Acquisition. Significant entry
barriers include the time and costs associated with conducting
necessary market research, selecting an appropriate location for a
supermarket, obtaining necessary permits and approvals,
constructing a new supermarket or converting an existing
structure to a supermarket, and generating sufficient sales to have
a meaningful impact on the market.

VIl EFFECTS OF THE ACQUISITION

21. The Acquisition, if consummated, is likely to substantially
lessen competition for the retail sale of food and other grocery
products in supermarkets in the relevant geographic markets
identified in Paragraph 16 in the following ways, among others:

a. by eliminating direct and substantial competition
between Respondents Albertson’s and Safeway;

b. by increasing the likelihood that Respondent
Albertson’s will unilaterally exercise market power;
and
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c. by increasing the likelihood of, or facilitating,
coordinated interaction between the remaining
participants in each of the relevant markets.

22. The ultimate effect of the Acquisition would be to increase
the likelihood that the prices of food, groceries, or services will
increase, and that the quality and selection of food, groceries, or
services will decrease, in the relevant geographic markets.

IX. VIOLATIONS CHARGED

23. The agreement described in Paragraph 8 constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. §
45, and the acquisition, if consummated, would violate Section 7
of the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of
the FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this twenty-seventh day of January,
2015, issues its complaint against said Respondents.

By the Commission
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15 Calabasas CA |3to2 3400 | 5415 2015

16 Camarillo CA |5to4 |2950 | 4215 | 1265
Carlsbad

17 (North) CA |4to3 |2077|3888 |911
Carlsbad

18 South) CA |5to4 |[2209 3210 |1001

19 Carpinteria CA |2tol |5012 10,000 | 4988
Cheviot

20 Hills/ Culver | CA |4to3 |2394|3914 |1520
City

21 ChinoHills | CA |4to3 |3596 |4047 | 451

22 Coronado CA |2t01 |5025 10,000 | 4975
Island

23 Diamond CA |3to2 |4466|5231 |765
Bar

24 El Cajon CA |4to3 |2983 3597 |614

25 Hermosa CA |5to4 |2752|4371 | 1619
Beach

26 Imperial CA |2tol |5869 |10,000 | 4131
Beach

27 La Jolla CA |3to2 |5505|7083 | 1578

28 La Mesa CA |3to2 |3382|5997 | 2615

29 Ladera CA |2to1 |5081 10,000 | 4919
Ranch

30 Laguna CA |3t02 |3335|5799 | 2464
Beach
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31 Laguna CA |4t03 |3190|3883 |693
Niguel

32 Lakewood CA |6to5 2073 | 2581 508

33 Lemon CA |3to2 |3581|6059 |2478
Grove

34 Lomita CA |3t02 |3695|5040 | 1345

35 Lompoc CA |4to3 | 2566|3713 | 1147
Mira Mesa

36 (North) CA |5to4 |2412]3808 |1396

37 MiraMesa | ~A 12191 | 6904 | 10,000 | 3096
(South)
Mission

38 Viejo/ CA |4t03 |3157|3784 |627
Laguna Hills
Mission

39 Viejo CA |3t02 |3933|5012 |1079
(North)

40 MorroBay | CA |5to4 | 2965|4056 | 1091

41 National CA |3to2 |3748|5013 | 1265
City

42 Newbury CA |3to2 |3629|5833 |2204
Park

43 Newport CA |5t04 |3160 3811 |651
Beach

44 Oxnard CA |4t03 |2939 3375 |436
Palm Desert/

45 Rancho CA |6t05 |2196|3094 |898
Mirage
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46 Palmdale CA |4t03 3056 | 4039 | 983
47 Paso Robles CA |4t03 2851 | 5427 | 2576
48 Poway CA |4t03 2540 | 3526 | 986
Rancho
49 Cucamonga/ | CA |4to3 3266 | 4118 | 852
Upland
Rancho
50 Santa CA |4to3 2628 | 4300 1672
Margarita
51 SanDiego | a1 3402 | 4066|6374 | 2308
(Clairemont)
San Diego
52 (Hillerest/ 1 -p 13102 | 4436 | 6571 | 2135
University
Heights)
San Diego,
CA
53 . CA |2to1l 5586 | 10,000 | 4414
(Tierrasanta
)
54 San Luls CA |4t03 |2896 5306 |2410
Obispo
55 San Marcos CA |[3to?2 5991 | 6282 291
56 San Pedro CA |3to2 3518 | 6442 2924
57 Santa CA |4t03 |2741|3462 |721
Barbara
Santa
58 Barbara/ CA |3to2 3909 | 7469 | 3560
Goleta
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59 Santa CA |4t03 |2646 3732 | 1086
Clarita
60 Santa CA |4t03 |3203|4879 |1586
Monica
61 Santee CA |3to2 |3477 6133 | 2656
62 SimiValley | CA |5to4 |3633|7101 | 3468
63 Solana CA |3to2 |3830|6188 |2358
Beach
64 Thousand CA |3to2 |4057|6047 | 1990
Oaks
65 Tujunga CA |3to2 |3688 3969 |281
66 Tustin CA |4t03 |3474 4348 |874
(central)
67 Tustin/lrvine | CA |4to3 3939 | 4485 546
68 Ventura CA |4to3 2732 | 3550 818
69 Westlake CA |5to4 |1955|3563 | 1608
Village
70 Yorba Linda | CA |4to3 | 2803|4588 |1785
71 Butte MT |3to2 |4701 |5189 | 488
72 Deer Lodge | MT |2tol | 5000 | 10,000 | 5000
73 Missoula MT |4to3 |3107 | 4063 | 956
74 Boulder City | NV | 2tol 5051 | 10,000 | 4949
75 Henderson | \\/ | 4103 | 2705|3356 | 651

(East)
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76 Henderson |\, 13102 | 3653|5042 | 1389
(Southwest)

77 Summerlin NV |[4t0o3 3107 | 4367 1260

78 Ashland OR |2tol |5013 | 10,000 | 4987

79 Baker OR |2to1 |5102 |10000 | 4898
County

80 Bend OR |6t05 |2632 3824 | 1192

81 Eugene OR |5t04 |2392 | 3414 | 1022

82 Grants Pass OR [4t03 2769 | 3537 768
Happy

83 Valley/ OR |2to1 |5006 |10000 | 4994
Clackamas

84 Keizer OR |5t04 |2852|3367 |515

85 Klamath OR |5t04 |2511|2017 |406
Falls

86 Lake OR |4t03 |3176 |5604 | 2428
Oswego

87 Milwaukie | OR |3t02 |5729 6082 | 353

88 Sherwood OR |3t02 |3989 |5028 | 1039

89 Springfield | OR | 3to2 | 4400 | 5197 | 797

90 Tigard OR |5t04 | 2261|2984 |723

91 West Linn OR | 3t02 3611 | 6268 2657

92 Colleyville | TX |5to4 | 2686 | 3465 | 779

03 Dallas (Far | v 15104 | 2413|2801 | 478
North)
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Dallas

(Farmers
94 Branch/ TX |4to3 |3746 | 5175 | 1429

North

Dallas)

Dallas

(University
95 Park/ TX |4to3 | 2755|4261 | 1506

Highland

Park)

Dallas

(University
96 Park/ TX |5to4 |2345|3065 |720

Northeast

Dallas)
97 McKinney TX |5to4 2692 | 3613 | 921
98 Plano TX |4to3 |3105|3541 |436
99 Roanoke TX |3to2 |4680 5351 |671
100 Rowlett TX |3to2 |3386|5450 |2064

101 Bremerton WA [ 4to3 2721 | 3399 678

102 Burien WA |5to4 | 1979|4489 | 2510

103 Everett WA |5to4 | 2301|2586 |285

104 Federal Way | WA |5to4 2312 | 2709 | 397

105 Gig Harbor | WA | 3to2 |3396 |5235 | 1839

106 'F—,Z:‘If Forest | \wa |5t04 |3889 4352 | 463

107 Lake Stevens | WA |5to4 2646 | 3455 809

108 Lakewood WA |5to4 | 2333|3170 |837
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109 Liberty Lake | WA | 3to2 | 3483|5090 | 1607

110 Milton WA | 3to2 |3960 5010 | 1050

111 Monroe WA |4to3 | 2911|3352 |441

112 Oak Harbor | WA | 3to2 4296 | 6446 2150

Olympia

113 (East)

WA |6to5 | 2205|2566 | 361

114 Port Angeles | WA | 3to2 |3773|5588 | 1815

115 | Port WA |4t03 | 2747|3362 | 615
Orchard

116 Puyallup WA [3to2 |4160|5072 |912
Renton (East

117 Hill- WA | 4t03 3304 | 3719 | 415
Meridian)

Renton (New

18 | Castle)

WA | 4to3 | 4417 | 5274 | 857

119 Sammamish | WA | 2tol |5761 | 10,000 | 4239

120 Shoreline WA [ 4to3 3792 | 4017 225

121 Silverdale WA |4to3 | 2845|3516 |671

122 Snohomish WA | 2to1l 5595 | 10,000 | 4405

123 Tacoma WA |4t03 |[3260|3727 | 467
(Eastside)

124 Tacoma WA [5to4 | 2707|3360 |653
(Spanaway)

125 Walla Walla | WA |5to4 2624 | 3417 | 793

126 Wenatchee WA | 3to2 |3744 5047 | 1303
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127 Woodinville WA | 3to?2 3568 | 5192 1624

128 Casper WY |4to3 | 3816 | 4353 | 537

129 Laramie WY |3to2 |3793 5000 |1207

130 Sheridan WY | 3to2 |4802 5421 |619




CERBERUS INSTITUTIONAL PARTNERSV, L.P. 37

Order to Maintain Assets
ORDER TO MAINTAIN ASSETS

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by
Respondents AB Acquisition LLC (“Albertson’s”) and Cerberus
Institutional Partners V, L.P. (“Cerberus”), of Respondent
Safeway Inc. (“Safeway”), and Respondents having been
furnished thereafter with a copy of a draft of Complaint that the
Bureau of Competition proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge Respondents with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts as set forth in the
aforesaid draft of Complaint, a statement that the signing of said
Consent Agreement is for settlement purposes only and does not
constitute an admission by Respondents that the law has been
violated as alleged in such Complaint, or that the facts as alleged
in such Complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission, having thereafter considered the matter and
having determined that it had reason to believe that the
Respondents have violated the said Acts, and that a Complaint
should issue stating its charges in that respect, and having
determined to accept the executed Consent Agreement and to
place the Consent Agreement on the public record for a period of
thirty (30) days for the receipt and consideration of public
comments, the Commission hereby issues its Complaint, makes
the following jurisdictional findings, and issues this Order to
Maintain Assets:

1. Respondent Cerberus Institutional Partners V, L.P. is a
limited partnership organized, existing, and doing
business under and by virtue of the laws of the State of
Delaware, with its headquarters and principal place of



38

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 160

Order to Maintain Assets

business located at 875 Third Avenue, New York,
New York.

Respondent AB Acquisition LLC is a company
organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its
headquarters and principal place of business located at
250 Parkcenter Boulevard, Boise, Idaho.

Respondent Safeway Inc. is a corporation organized,
existing, and doing business under and by virtue of the
laws of the State of Delaware, with its headquarters
and principal place of business located at 5918
Stoneridge Mall Road, Pleasanton, California.

The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondents,
and the proceeding is in the public interest.

IT IS ORDERED that, as used in this Order to Maintain
Assets, the definitions used in the Consent Agreement and the
Decision and Order shall apply. In addition, “Supermarket To Be
Maintained” means any Supermarket business identified as part of
the Assets To Be Divested under the Decision and Order.

IT IS FURTHER ORDERED that:

A.

Respondents ~ shall ~ maintain  the  viability,
marketability, and competitiveness of the Assets To Be
Divested, and shall not cause the wasting or
deterioration of the Assets To Be Divested.
Respondents shall not cause the Assets To Be Divested
to be operated in a manner inconsistent with applicable
laws, nor shall they sell, transfer, encumber, or
otherwise impair the viability, marketability, or
competitiveness of the Assets To Be Divested.
Respondents shall conduct or cause to be conducted
the business of the Assets To Be Divested in the
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regular and ordinary course and in accordance with
past practice (including regular repair and maintenance
efforts) and shall use best efforts to preserve the
existing relationships with suppliers, customers,
employees, and others having business relations with
the Assets To Be Divested in the ordinary course of
business and in accordance with past practice.

Respondents shall not terminate the operation of any
Supermarket To Be Maintained. Respondents shall
continue to maintain the inventory of each
Supermarket To Be Maintained at levels and selections
consistent with those maintained by Respondents at
such Supermarket in the ordinary course of business
consistent with past practice. Respondents shall use
best efforts to keep the organization and properties of
each Supermarket To Be Maintained intact, including
current business operations, physical facilities,
working conditions, staffing levels, and a work force
of equivalent size, training, and expertise associated
with the Supermarket To Be Maintained, and shall not
transfer store managers from any Supermarket To Be
Maintained to any store that is not part of the Assets
To Be Divested. Included in the above obligations,
Respondents shall, without limitation:

1. Maintain all operations and departments, and not
reduce hours, at each Supermarket To Be
Maintained;

2. Not transfer inventory from any Supermarket To
Be Maintained, other than in the ordinary course of
business consistent with past practice;

3. Make any payment required to be paid under any
contract or lease when due, and otherwise pay all
liabilities and satisfy all obligations associated with
each Supermarket To Be Maintained, in each case
in a manner consistent with past practice;

4. Maintain the books and records of each
Supermarket To Be Maintained;
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5. Not display any signs or conduct any advertising
(e.g., direct mailing, point-of-purchase coupons)
that indicates that any Respondent is moving its
operations at a Supermarket To Be Maintained to
another location, or that indicates a Supermarket
To Be Maintained will close;

9 66

6. Not conduct any “going out of business,” “close-
out,” “liquidation,” or similar sales or promotions
at or relating to any Supermarket To Be
Maintained; and

7. Not change or modify in any material respect the
existing pricing or advertising practices, programs,
and policies for each Supermarket To Be
Maintained, other than changes in the ordinary
course of business consistent with current practice
for Supermarkets of the Respondents not being
closed, relocated, or sold.

IT ISFURTHER ORDERED that:

A.

Richard King shall serve as the Monitor pursuant to
the agreement executed by the Monitor and
Respondents, and attached as Appendix V (“Monitor
Agreement”’) and Non-Public Appendix V-1 (“Monitor
Compensation”) to the Decision and Order. The
Monitor is appointed to assure that Respondents
expeditiously comply with all of their obligations and
perform all of their responsibilities as required by this
Order to Maintain Assets, the Decision and Order, and
the Remedial Agreement(s);

No later than (1) day after the date the Acquisition is
consummated, Respondents shall, pursuant to the
Monitor Agreement, confer on the Monitor all rights,
powers, and authorities necessary to permit the
Monitor to monitor Respondents’ compliance with the
terms of this Order to Maintain Assets, the Decision
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and Order, and the Remedial Agreement(s), in a
manner consistent with the purposes of the orders.

Respondents shall consent to the following terms and
conditions regarding the powers, duties, authorities,
and responsibilities of the Monitor:

1. The Monitor shall have the power and authority to
monitor Respondents’ compliance with the
divestiture and related requirements of this Order
to Maintain Assets, the Decision and Order, and
the Remedial Agreement(s), and shall exercise
such power and authority and carry out the duties
and responsibilities of the Monitor in a manner
consistent with the purposes of the orders and in
consultation with the Commission.

2. The Monitor shall act in a fiduciary capacity for
the benefit of the Commission.

3. The Monitor shall serve until at least the latter of
(1) the completion of all divestitures required by
the Decision and Order, (ii)) the end of any
Transition Services Agreement in effect with any
Acquirer, and (ii1) September 30, 2015.

Subject to any demonstrated legally recognized
privilege, the Monitor shall have full and complete
access to Respondents’ personnel, books, documents,
records kept in the ordinary course of business,
facilities and technical information, and such other
relevant information as the Monitor may reasonably
request, related to Respondents’ compliance with its
obligations under this Order to Maintain Assets, the
Decision and Order, and the Remedial Agreement(s).

Respondents shall cooperate with any reasonable
request of the Monitor and shall take no action to
interfere with or impede the Monitor’s ability to
monitor Respondents’ compliance with this Order to
Maintain Assets, the Decision and Order, and the
Remedial Agreement(s).
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The Monitor shall serve, without bond or other
security, at the expense of Respondents, on such
reasonable and customary terms and conditions as the
Commission may set. The Monitor shall have the
authority to employ, at the expense of Respondents,
such consultants, accountants, attorneys, and other
representatives and assistants as are reasonably
necessary to carry out the Monitor’s duties and
responsibilities.

Respondents shall indemnify the Monitor and hold the
Monitor harmless against any losses, claims, damages,
liabilities, or expenses arising out of, or in connection
with, the performance of the Monitor’s duties,
including all reasonable fees of counsel and other
reasonable expenses incurred in connection with the
preparations for, or defense of, any claim, whether or
not resulting in any liability, except to the extent that
such losses, claims, damages, liabilities, or expenses
result from gross negligence, willful or wanton acts, or
bad faith by the Monitor. For purposes of this
Paragraph IIL.G., the term “Monitor” shall include all
persons retained by the Monitor pursuant to Paragraph
IILF. of this Order to Maintain Assets.

Respondents shall report to the Monitor in accordance
with the requirements of this Order to Maintain Assets
or the Decision and Order, and as otherwise provided
in the Monitor Agreement approved by the
Commission. The Monitor shall evaluate the reports
submitted by the Respondents with respect to the
performance of Respondents’ obligations under this
Order to Maintain Assets and the Decision and Order.
Within thirty (30) days from the date the Monitor
receives the first such report, and every sixty (60) days
thereafter, the Monitor shall report in writing to the
Commission concerning performance by Respondents
of their obligations under the orders.

Respondents may require the Monitor and each of the
Monitor’s consultants, accountants, and other
representatives and assistants to sign a customary
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confidentiality agreement. Provided, however, that
such agreement shall not restrict the Monitor from
providing any information to the Commission.

J. The Commission may require, among other things, the
Monitor and each of the Monitor’s consultants,
accountants, attorneys, and other representatives and
assistants to sign an appropriate confidentiality
agreement related to Commission materials and
information received in connection with the
performance of the Monitor’s duties.

K. If the Commission determines that the Monitor has
ceased to act or failed to act diligently, the
Commission may appoint a substitute Monitor:

1. The Commission shall select the substitute
Monitor, subject to the consent of Respondents,
which consent shall not be unreasonably withheld.
If Respondents have not opposed, in writing,
including the reasons for opposing, the selection of
a proposed Monitor within ten (10) days after the
notice by the staff of the Commission to
Respondents of the identity of any proposed
Monitor, Respondents shall be deemed to have
consented to the selection of the proposed Monitor.

2. Not later than ten (10) days after the appointment
of the substitute Monitor, Respondents shall
execute an agreement that, subject to the prior
approval of the Commission, confers on the
Monitor all rights and powers necessary to permit
the Monitor to monitor Respondents’ compliance
with the relevant terms of this Order to Maintain
Assets, the Decision and Order, and the Remedial
Agreement(s) in a manner consistent with the
purposes of the orders and in consultation with the
Commission.

L. The Commission may on its own initiative, or at the
request of the Monitor, issue such additional orders or
directions as may be necessary or appropriate to assure
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compliance with the requirements of this Order to
Maintain Assets.

M. The Monitor appointed pursuant to this Order to
Maintain Assets may be the same Person appointed as
a Divestiture Trustee pursuant to the relevant
provisions of the Decision and Order.

V.

IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to:

A. Any proposed dissolution of Respondents;

B. Any proposed acquisition, merger, or consolidation of
Respondents; or

C. Any other change in the Respondents, including but
not limited to assignment and the creation or
dissolution of subsidiaries, if such change might affect
compliance obligations arising out of this Order to
Maintain Assets.

V.

IT IS FURTHER ORDERED that within thirty (30) days
after this Order to Maintain Assets is issued, and every thirty (30)
days thereafter until this Order to Maintain Assets terminates,
Respondents shall submit to the Commission a verified written
report setting forth in detail the manner and form in which they
intend to comply, are complying, and have complied with all
provisions of this Order to Maintain Assets. Respondents shall
submit at the same time a copy of their reports concerning
compliance with this Order to Maintain Assets to the Monitor.
Respondents shall include in their reports, among other things that
are required from time to time, a full description of the efforts
being made to comply with this Order to Maintain Assets.

VI.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order to Maintain
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Assets, and subject to any legally recognized privilege, and upon
written request with reasonable notice to Respondents made to
their principal United States offices, Respondents shall permit any
duly authorized representative of the Commission:

A. Access, during office hours of Respondents and in the
presence of counsel, to all facilities, and access to
inspect and copy all books, ledgers, accounts,
correspondence, memoranda, and all other records and
documents in the possession or under the control of
Respondents relating to compliance with this Order to
Maintain Assets, which copying services shall be
provided by Respondents at the request of the
authorized representative(s) of the Commission and at
the expense of Respondents; and

B. Upon five (5) days’ notice to Respondents and without
restraint or interference from Respondents, to
interview officers, directors, or employees of
Respondents, who may have counsel present,
regarding any such matters.

VII.

IT IS FURTHER ORDERED that this Order to Maintain
Assets shall terminate at the earlier of:

A. Three (3) business days after the Commission
withdraws its acceptance of the Consent Agreement
pursuant to the provisions of Commission Rule 2.34,
16 C.F.R. § 2.34; or

B. With respect to each Supermarket To Be Maintained,
the day after Respondents’ (or a Divestiture Trustee’s)
completion of the divestiture of Assets To Be Divested
related to such Supermarket, as described in and
required by the Decision and Order.

Provided, however, that if the Commission, pursuant to Paragraph
IL.B. of the Decision and Order, requires the Respondents to
rescind any or all of the divestitures contemplated by any
Divestiture Agreement, then, upon rescission, the requirements of
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this Order to Maintain Assets shall again be in effect with respect
to the relevant Assets To Be Divested until the day after
Respondents’ (or a Divestiture Trustee’s) completion of the
divestiture(s) of the relevant Assets To Be Divested, as described
in and required by the Decision and Order.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by
Respondents AB Acquisition LLC (“Albertson’s””) and Cerberus
Institutional Partners V, L.P. (“Cerberus”), of Respondent
Safeway Inc. (“Safeway”), and Respondents having been
furnished thereafter with a copy of a draft of Complaint that the
Bureau of Competition proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge Respondents with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
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Complaint and Order to Maintain Assets, and having accepted the
executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, and having
duly considered the comments received from interested persons
pursuant to Commission Rule 2.34, 16 C.F.R. § 2.34, now in
further conformity with the procedure described in Commission
Rule 2.34, the Commission hereby makes the following
jurisdictional findings and issues the following Decision and
Order (“Order”):

1. Respondent Cerberus Institutional Partners V, L.P. is a
limited partnership organized, existing, and doing
business under and by virtue of the laws of the State of
Delaware, with its headquarters and principal place of
business located at 875 Third Avenue, New York,
New York.

2. Respondent AB Acquisition LLC is a company
organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its
headquarters and principal place of business located at
250 Parkcenter Boulevard, Boise, Idaho.

3. Respondent Safeway Inc. is a corporation organized,
existing, and doing business under and by virtue of the
laws of the State of Delaware, with its headquarters
and principal place of business located at 5918
Stoneridge Mall Road, Pleasanton, California.

4. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondents, and the proceeding is in the public
interest.

ORDER
l.

IT IS ORDERED THAT, as used in this Order, the
following definitions shall apply:
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“Cerberus” means Respondent Cerberus Institutional
Partners V, L.P., its directors, officers, employees,
agents, representatives, successors, and assigns; its
joint ventures, subsidiaries, divisions, groups, and
affiliates controlled by Cerberus Institutional Partners
V, L.P. (including Respondent Albertson’s), and the
respective  directors, officers, employees, agents,
representatives, successors, and assigns of each.

“Albertson’s” means Respondent AB Acquisition
LLC, its directors, officers, employees, agents,
representatives, successors, and assigns; its joint
ventures, subsidiaries, divisions, groups, and affiliates
controlled by AB Acquisition LLC (including
Albertson’s LLC, Albertson’s Holdings LLC and, after
the Acquisition is consummated, Safeway), and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

“Safeway” means Respondent Safeway Inc., its
directors, officers, employees, agents, representatives,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups, and affiliates controlled by Safeway
Inc., and the respective directors, officers, employees,
agents, representatives, successors, and assigns of
each.

“Respondents” means Cerberus, Albertson’s, and
Safeway, individually and collectively.

“Acquirer” means any entity approved by the
Commission to acquire any or all of the Assets To Be
Divested pursuant to this Order.

“Acquisition” means Albertson’s proposed acquisition
of Safeway pursuant to the Acquisition Agreement.

“Acquisition Agreement” means the Agreement and
Plan of Merger by and among AB Acquisition LLC,
Albertson’s Holdings LLC, Albertson’s LLC, Saturn
Acquisition Merger Sub, Inc., and Safeway Inc., dated



CERBERUS INSTITUTIONAL PARTNERSV, L.P. 49

Decision and Order

as of March 6, 2014, as amended on April 7, 2014, and
June 13, 2014.

“Assets To Be Divested” means the Supermarkets
identified on Schedule A, Schedule B, Schedule C, and
Schedule D of this Order, or any portion thereof, and
all rights, title, and interest in and to all assets, tangible
and intangible, relating to, used in, and/or reserved for
use in, the Supermarket business operated at each of
those locations, including but not limited to all
properties, leases, leasehold interests, equipment and
fixtures, books and records, government approvals and
permits (to the extent transferable), telephone and fax
numbers, and goodwill. Assets To Be Divested
includes any of Respondents’ other businesses or
assets associated with, or operated in conjunction with,
the Supermarket locations listed on Schedule A,
Schedule B, Schedule C, and Schedule D of this Order,
including any fuel centers (including any convenience
store and/or car wash associated with such fuel center),
pharmacies, liquor stores, beverage centers, gaming or
slot machine parlors, store cafes, or other related
business(es) that customers reasonably associate with
the Supermarket business operated at each such
location. At each Acquirer’s option, the Assets To Be
Divested shall also include any or all inventory as of
the Divestiture Date.

Provided, however, that the Assets To Be Divested
shall not include those assets consisting of or
pertaining to any of the Respondents’ trademarks,
trade dress, service marks, or trade names, except with
respect to any purchased inventory (including private
label inventory) or as may be allowed pursuant to any
Remedial Agreement(s).

Provided, further, that in cases in which books or
records included in the Assets To Be Divested contain
information (a) that relates both to the Assets To Be
Divested and to other retained businesses of
Respondents or (b) such that Respondents have a legal
obligation to retain the original copies, then
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Respondents shall be required to provide only copies
or relevant excerpts of the materials containing such
information. In instances where such copies are
provided to an Acquirer, the Respondents shall provide
to such Acquirer access to original materials under
circumstances where copies of materials are
insufficient for regulatory or evidentiary purposes.

“Associated Food Stores” means Associated Food
Stores, Inc., a corporation organized, existing, and
doing business under and by virtue of the laws of the
State of Utah, with its offices and principal place of
business located at 1850 West 2100 South, Salt Lake
City, Utah.

“Associated Food Stores Divestiture Agreement”
means the Amended and Restated Asset Purchase
Agreement dated as of December 5, 2014, by and
between Respondent Albertson’s and Associated Food
Stores, attached as non-public Appendix I, for the
divestiture of the Schedule A Assets.

“AWG” means Associated Wholesale Grocers, Inc., a
corporation organized, existing, and doing business
under and by virtue of the laws of the State of Kansas,
with its offices and principal place of business located
at 5000 Kansas Avenue, Kansas City, Kansas, and its
direct and indirect subsidiaries, including LAS
Acquisitions, LLC.

“AWG Divestiture Agreement” means the Amended
and Restated Asset Purchase Agreement dated as of
December 11, 2014, by and between Respondent
Albertson’s, AWG, and LAS Acquisitions, LLC (a
wholly owned subsidiary of AWG) (“LAS”), attached
as non-public Appendix II, for the divestiture of the
Schedule B Assets.

“Divestiture Agreement” means any agreement
between Respondents and an Acquirer (or a
Divestiture Trustee appointed pursuant to Paragraph
III of this Order and an Acquirer) and all amendments,
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exhibits, attachments, agreements, and schedules
thereto, related to any of the Assets To Be Divested
that have been approved by the Commission to
accomplish the requirements of this Order. The term
“Divestiture Agreement” includes, as appropriate, the
Associated Food Stores Divestiture Agreement, the
AWG Divestiture Agreement, the Haggen Divestiture
Agreement, and the Supervalu Divestiture Agreement.

“Divestiture Date” means a closing date of any of the
respective divestitures required by this Order.

“Divestiture Trustee” means any person or entity
appointed by the Commission pursuant to Paragraph
IIT of this Order to act as a trustee in this matter.

“Haggen” means Haggen Holdings, LLC, a company
organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its
offices and principal place of business located at 2221
Rimland Drive, Bellingham, Washington.

“Haggen Divestiture Agreement” means the Asset
Purchase Agreement dated as of December 10, 2014,
by and between Respondent Albertson’s and Haggen,
attached as non-public Appendix III, for the divestiture
of the Schedule C Assets.

“Proposed Acquirer” means any proposed acquirer of
any of the Assets To Be Divested submitted to the
Commission for its approval under this Order;
“Proposed Acquirer” includes, as appropriate,
Associated Food Stores, AWG, Haggen, and
Supervalu.

“Remedial Agreement(s)” means the following:
1. Any Divestiture Agreement; and

2. Any other agreement between Respondents and a
Commission-approved Acquirer (or between a
Divestiture Trustee and a Commission-approved
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Acquirer), including any Transition Services
Agreement, and all amendments, exhibits,
attachments, agreements, and schedules thereto,
related to the Assets To Be Divested, that have
been approved by the Commission to accomplish
the requirements of this Order.

“Relevant Areas” means: Coconino, Maricopa,
Mohave, Pima, and Yavapai Counties in Arizona;
Kern, Los Angeles, Orange, Riverside, San
Bernardino, San Diego, San Luis Obispo, Santa
Barbara, and Ventura Counties in California; Deer
Lodge, Missoula, and Silver Bow Counties in
Montana; Clark County in Nevada; Baker, Clackamas,
Deschutes, Jackson, Josephine, Klamath, Lane,
Marion, and Washington Counties in Oregon; Collin,
Denton, Dallas, and Tarrant Counties in Texas;
Chelan, Clallam, Island, King, Kitsap, Pierce,
Snohomish, Spokane, Thurston, and Walla Walla
Counties in Washington; and Albany, Natrona, and
Sheridan Counties in Wyoming.

“Schedule A Assets” means the Assets To Be Divested
1dentified on Schedule A of this Order.

“Schedule B Assets” means the Assets To Be Divested
1dentified on Schedule B of this Order.

“Schedule C Assets” means the Assets To Be Divested
1dentified on Schedule C of this Order.

“Schedule D Assets” means the Assets To Be Divested
1dentified on Schedule D of this Order.

“Supervalu” means Supervalu Inc., a corporation
organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its
offices and principal place of business located at 7075
Flying Cloud Drive, Eden Prairie, Minnesota.

“Supervalu Divestiture Agreement” means the Asset
Purchase Agreement dated as of December 5, 2014, by
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and between Respondent Albertson’s and Supervalu,
attached as non-public Appendix IV, for the divestiture
of the Schedule D Assets.

“Supermarket” means any full-line retail grocery store
that enables customers to purchase substantially all of
their weekly food and grocery shopping requirements
in a single shopping visit with substantial offerings in
each of the following product categories: bread and
baked goods; dairy products; refrigerated food and
beverage products; frozen food and beverage products;
fresh and prepared meats and poultry; fresh fruits and
vegetables; shelf-stable food and beverage products,
including canned, jarred, bottled, boxed, and other
types of packaged products; staple foodstuffs, which
may include salt, sugar, flour, sauces, spices, coffee,
tea, and other staples; other grocery products,
including nonfood items such as soaps, detergents,
paper goods, other household products, and health and
beauty aids; pharmaceutical products and pharmacy
services (where provided); and, to the extent permitted
by law, wine, beer, and/or distilled spirits.

“Third Party Consents” means all consents from any
person other than the Respondents, including all
landlords, that are necessary to effect the complete
transfer to the Acquirer(s) of the Assets To Be
Divested.

“Transition Services Agreement” means an agreement
that receives the prior approval of the Commission
between one or more Respondents and an Acquirer of
any of the assets divested under this Order to provide,
at the option of each Acquirer, any services (or
training for an Acquirer to provide services for itself)
necessary to transfer the divested assets to the
Acquirer in a manner consistent with the purposes of
this Order.
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IT ISFURTHER ORDERED that:

A.

Respondents shall divest the Assets To Be Divested,
absolutely and in good faith, as ongoing Supermarket
businesses, as follows:

1. Within 60 days of the date the Acquisition is
consummated, the Schedule A Assets shall be
divested to Associated Food Stores pursuant to and
in accordance with the Associated Food Stores
Divestiture Agreement;

2. Within 60 days of the date the Acquisition is
consummated, the Schedule B Assets shall be
divested pursuant to and in accordance with the
AWG Divestiture Agreement to either (i) LAS or
(i) RLS Supermarkets, LLC (d/b/a Minyard Food
Stores) (as LAS’s assignee, pursuant to the
acquisition agreement between LAS and RLS
Supermarkets, LLC);

3. Within 150 days of the date the Acquisition is
consummated, the Schedule C Assets shall be
divested to Haggen pursuant to and in accordance
with the Haggen Divestiture Agreement;

Provided, however, that if any permit or license
necessary for the divestiture of pharmacy assets has
not been secured by Haggen as of the divestiture
deadline, then the pharmacy assets may be divested
following receipt of the necessary permit(s) and/or
license(s), pursuant to and in accordance with the
terms of the Pharmacy Transitional Services
Agreement (attached as Exhibit 9(a) to the Haggen
Divestiture Agreement);

4. Within 100 days of the date the Acquisition is
consummated, the Schedule D Assets shall be
divested to Supervalu pursuant to and in



CERBERUS INSTITUTIONAL PARTNERSV, L.P. 55

Decision and Order

accordance with the Supervalu Divestiture
Agreement.

Provided, that, if prior to the date this Order becomes
final, Respondents have divested the Assets To Be
Divested pursuant to Paragraph II.A and if, at the time
the Commission determines to make this Order final,
the Commission notifies Respondents that:

1. Any Proposed Acquirer identified in Paragraph
ILA is not an acceptable Acquirer, then
Respondents shall, within five days of notification
by the Commission, rescind such transaction with
that Proposed Acquirer, and shall divest such
assets as ongoing Supermarket businesses,
absolutely and in good faith, at no minimum price,
to an Acquirer and in a manner that receives the
prior approval of the Commission, within 90 days
of the date the Commission notifies Respondents
that such Proposed Acquirer is not an acceptable
Acquirer; or

2. The manner in which any divestiture identified in
Paragraph IILA was accomplished is not
acceptable, the Commission may direct the
Respondents, or appoint a Divestiture Trustee
pursuant to Paragraph III of this Order, to effect
such modifications to the manner of divesting
those assets to such Acquirer (including, but not
limited to, entering into additional agreements or
arrangements, or modifying the relevant
Divestiture Agreement) as may be necessary to
satisfy the requirements of this Order.

Respondents shall obtain at their sole expense all
required Third Party Consents relating to the
divestiture of all Assets To Be Divested prior to the
applicable Divestiture Date.

All  Remedial Agreements approved by the
Commission:
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1. Shall be deemed incorporated by reference into
this Order, and any failure by Respondents to
comply with the terms of any such Remedial
Agreement(s) shall constitute a violation of this
Order; and

2. Shall not limit or contradict, or be construed to
limit or contradict, the terms of this Order, it being
understood that nothing in this Order shall be
construed to reduce any rights or benefits of any
Acquirer or to reduce any obligation of
Respondents under such agreement. If any term of
any Remedial Agreement(s) varies from the terms
of this Order (“Order Term”), then to the extent
that Respondents cannot fully comply with both
terms, the Order Term shall determine
Respondents’ obligations under this Order.

At the option of each Acquirer of any Assets To Be
Divested, and subject to the prior approval of the
Commission, Respondents shall enter into a Transition
Services Agreement for a term extending up to 180
days following the relevant Divestiture Date. The
services subject to the Transition Services Agreement
shall be provided at no more than Respondents’ direct
costs and may include, but are not limited to, payroll,
employee  benefits, accounting, IT  systems,
distribution, warehousing, use of trademarks or trade
names for transitional purposes, and other logistical
and administrative support.

Pending divestiture of any of the Assets To Be
Divested, Respondents shall:

1. Take such actions as are necessary to maintain the
full economic viability, marketability, and
competitiveness of the Assets To Be Divested, to
minimize any risk of loss of competitive potential
for the Assets To Be Divested, and to prevent the
destruction, removal, wasting, deterioration, or
impairment of the Assets To Be Divested, except
for ordinary wear and tear; and
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2. Not sell, transfer, encumber, or otherwise impair

the Assets To Be Divested (other than in the
manner prescribed in this Decision and Order) nor
take any action that lessens the full economic
viability, marketability, or competitiveness of the
Assets To Be Divested.

G. With respect to each Divestiture Agreement:

1.

Respondents shall provide sufficient opportunity
for the Proposed Acquirer to:

a. Meet personally, and outside of the presence or
hearing of any employee or agent of any
Respondents, with any or all of the employees
of the Supermarket Assets To Be Divested
pursuant to the Divestiture Agreement; and

b. Make offers of employment to any or all of the
employees of the Supermarket Assets To Be
Divested pursuant to the Divestiture
Agreement; and

Respondents shall: not interfere with the hiring or
employing by the Acquirer of employees of the
divested Supermarkets; remove any impediments
within the control of Respondents that may deter
those employees from accepting employment with
such Acquirer (including, but not limited to, any
non-compete or confidentiality provisions of
employment or other contracts with Respondents
that would affect the ability or incentive of those
individuals to be employed by such Acquirer); and
not make any counteroffer to any employee who
has an outstanding offer of employment, or who
has accepted an offer of employment, from such
Acquirer.

H. The purpose of the divestitures is to ensure the
continuation of the Assets To Be Divested as ongoing,
viable enterprises engaged in the Supermarket business
and to remedy the lessening of competition resulting
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from the Acquisition as alleged in the Commission’s
Complaint.

IT ISFURTHER ORDERED that:

A.

If Respondents have not divested all of the Assets To
Be Divested in the time and manner required by
Paragraph II of this Order, the Commission may
appoint a Divestiture Trustee to divest the remaining
Assets To Be Divested in a manner that satisfies the
requirements of this Order. In the event that the
Commission or the Attorney General brings an action
pursuant to § 5(I) of the Federal Trade Commission
Act, 15 U.S.C. § 45(1), or any other statute enforced by
the Commission, Respondents shall consent to the
appointment of a Divestiture Trustee in such action.
Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the
Attorney General from seeking civil penalties or any
other relief available to it, including a court-appointed
Divestiture Trustee, pursuant to § 5(1) of the Federal
Trade Commission Act, or any other statute enforced
by the Commission, for any failure by the Respondents
to comply with this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Order,
Respondents shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. The Commission shall select the Divestiture
Trustee, subject to the consent of Respondents,
which consent shall not be unreasonably withheld.
The Divestiture Trustee shall be a person with
experience and expertise in acquisitions and
divestitures. If Respondents have not opposed, in
writing, including the reasons for opposing, the
selection of any proposed Divestiture Trustee
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within ten (10) days after notice by the staff of the
Commission to Respondents of the identity of any
proposed Divestiture Trustee, Respondents shall be
deemed to have consented to the selection of the
proposed Divestiture Trustee.

2. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to assign, grant, license,
divest, transfer, contract, deliver, or otherwise
convey the relevant assets or rights that are
required to be assigned, granted, licensed, divested,
transferred, contracted, delivered, or otherwise
conveyed by this Order.

3. Within ten (10) days after appointment of the
Divestiture Trustee, Respondents shall execute a
trust agreement that, subject to the prior approval
of the Commission, transfers to the Divestiture
Trustee all rights and powers necessary to permit
the Divestiture Trustee to effect the relevant
divestitures or transfers required by the Order.

4. The Divestiture Trustee shall have twelve (12)
months from the date the Commission approves
the trust agreement described in Paragraph I11.B.3.
to accomplish the divestiture(s), which shall be
subject to the prior approval of the Commission.
If, however, at the end of the twelve-month period,
the Divestiture Trustee has submitted a plan of
divestiture or believes that the divestiture(s) can be
achieved within a reasonable time, the divestiture
period may be extended by the Commission;
provided, however, the Commission may extend
the divestiture period only two (2) times.

5. Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records, and facilities relating to the assets that are
required to be assigned, granted, licensed, divested,
transferred, contracted, delivered, or otherwise
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conveyed by this Order or to any other relevant
information, as the Divestiture Trustee may
request. Respondents shall develop such financial
or other information as the Divestiture Trustee may
request and shall cooperate with the Divestiture
Trustee. Respondents shall take no action to
interfere with or impede the Divestiture Trustee’s
accomplishment of the divestiture(s). Any delays
in divestiture caused by Respondents shall extend
the time for divestiture under this Paragraph in an
amount equal to the delay, as determined by the
Commission or, for a court-appointed Divestiture
Trustee, by the court.

The Divestiture Trustee shall use commercially
reasonable best efforts to negotiate the most
favorable price and terms available in each
contract that is submitted to the Commission,
subject to Respondents’ absolute and unconditional
obligation to divest expeditiously at no minimum
price. The divestiture(s) shall be made in the
manner and to an Acquirer as required by this
Order; provided, however, if the Divestiture
Trustee receives bona fide offers from more than
one acquiring entity for any of the relevant Assets
To Be Divested, and if the Commission determines
to approve more than one such acquiring entity for
such assets, the Divestiture Trustee shall divest
such assets to the acquiring entity selected by
Respondents from among those approved by the
Commission; provided further, however, that
Respondents shall select such entity within five (5)
days of receiving notification of the Commission’s
approval.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondents, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondents, such consultants, accountants,
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attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestiture(s) and all expenses
incurred. After approval by the Commission and,
in the case of a court-appointed Divestiture
Trustee, by the court, of the account of the
Divestiture Trustee, including fees for his or her
services, all remaining monies shall be paid at the
direction of Respondents, and the Divestiture
Trustee’s power shall be terminated. The
compensation of the Divestiture Trustee shall be
based at least in significant part on a commission
arrangement contingent on the divestiture of all of
the relevant assets required to be divested by this
Order.

Respondents shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from malfeasance, gross
negligence, willful or wanton acts, or bad faith by
the Divestiture Trustee.

If the Commission determines that the Divestiture
Trustee has ceased to act or failed to act diligently,
the Commission may appoint a substitute
Divestiture Trustee in the same manner as
provided in this Paragraph III.

The Commission or, in the case of a court-
appointed trustee, the court, may on its own
initiative or at the request of the Divestiture
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Trustee issue such additional orders or directions
as may be necessary or appropriate to accomplish
the divestiture(s) required by this Order.

11. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

12. The Divestiture Trustee shall report in writing to
the Commission every thirty (30) days concerning
the Divestiture Trustee’s efforts to accomplish the
divestiture(s).

13. Respondents may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys, and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
shall not restrict the Divestiture Trustee from
providing any information to the Commission.

14. The Commission may, among other things, require
the Divestiture Trustee and each of the Divestiture
Trustee’s consultants, accountants, attorneys,
representatives, and assistants to sign an
appropriate confidentiality agreement relating to
Commission materials and information received in
connection with the performance of the Divestiture
Trustee’s duties and responsibilities.

V.

IT IS FURTHER ORDERED that:

A.

Richard King shall serve as the Monitor pursuant to
the agreement executed by the Monitor and
Respondents, and attached as Appendix V (“Monitor
Agreement”’) and Non-Public Appendix V-1 (“Monitor
Compensation”). The Monitor is appointed to assure
that Respondents expeditiously comply with all of
their obligations and perform all of their
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responsibilities as required by this Order, the Order to
Maintain Assets, and the Remedial Agreement(s);

No later than one (1) day after the date the Acquisition
is consummated, Respondents shall, pursuant to the
Monitor Agreement, confer on the Monitor all rights,
powers, and authorities necessary to permit the
Monitor to monitor Respondents’ compliance with the
terms of this Order, the Order to Maintain Assets, and
the Remedial Agreement(s), in a manner consistent
with the purposes of the orders.

Respondents shall consent to the following terms and
conditions regarding the powers, duties, authorities,
and responsibilities of the Monitor:

1. The Monitor shall have the power and authority to
monitor Respondents’ compliance with the
divestiture and related requirements of this Order,
the Order to Maintain Assets, and the Remedial
Agreement(s), and shall exercise such power and
authority and carry out the duties and
responsibilities of the Monitor in a manner
consistent with the purposes of the orders and in
consultation with the Commission.

2. The Monitor shall act in a fiduciary capacity for
the benefit of the Commission.

3. The Monitor shall serve until at least the latter of
(1) the completion of all divestitures required by
this Order, (ii) the end of any Transition Services
Agreement in effect with any Acquirer, and (iii)
September 30, 2015.

Subject to any demonstrated legally recognized
privilege, the Monitor shall have full and complete
access to Respondents’ personnel, books, documents,
records kept in the ordinary course of business,
facilities and technical information, and such other
relevant information as the Monitor may reasonably
request, related to Respondents’ compliance with their
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obligations under this Order, the Order to Maintain
Assets, and the Remedial Agreement(s).

Respondents shall cooperate with any reasonable
request of the Monitor and shall take no action to
interfere with or impede the Monitor’s ability to
monitor Respondents’ compliance with this Order, the
Order to Maintain Assets, and the Remedial
Agreement(s).

The Monitor shall serve, without bond or other
security, at the expense of Respondents, on such
reasonable and customary terms and conditions as the
Commission may set. The Monitor shall have the
authority to employ, at the expense of Respondents,
such consultants, accountants, attorneys, and other
representatives and assistants as are reasonably
necessary to carry out the Monitor’s duties and
responsibilities.

Respondents shall indemnify the Monitor and hold the
Monitor harmless against any losses, claims, damages,
liabilities, or expenses arising out of, or in connection
with, the performance of the Monitor’s duties,
including all reasonable fees of counsel and other
reasonable expenses incurred in connection with the
preparations for, or defense of, any claim, whether or
not resulting in any liability, except to the extent that
such losses, claims, damages, liabilities, or expenses
result from gross negligence, willful or wanton acts, or
bad faith by the Monitor. For purposes of this
Paragraph IV.G., the term “Monitor” shall include all
persons retained by the Monitor pursuant to Paragraph
IV.F. of this Order.

Respondents shall report to the Monitor in accordance
with the requirements of this Order or the Order to
Maintain Assets, and as otherwise provided in the
Monitor Agreement approved by the Commission.
The Monitor shall evaluate the reports submitted by
the Respondents with respect to the performance of
Respondents’ obligations under this Order and the
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Order to Maintain Assets. Within thirty (30) days
from the date the Monitor receives the first such
report, and every sixty (60) days thereafter, the
Monitor shall report in writing to the Commission
concerning performance by Respondents of their
obligations under the orders.

Respondents may require the Monitor and each of the
Monitor’s consultants, accountants, and other
representatives and assistants to sign a customary
confidentiality agreement. Provided, however, that
such agreement shall not restrict the Monitor from
providing any information to the Commission.

The Commission may require, among other things, the
Monitor and each of the Monitor’s consultants,
accountants, attorneys, and other representatives and
assistants to sign an appropriate confidentiality
agreement related to Commission materials and
information received in connection with the
performance of the Monitor’s duties.

If the Commission determines that the Monitor has
ceased to act or failed to act diligently, the
Commission may appoint a substitute Monitor:

1. The Commission shall select the substitute
Monitor, subject to the consent of Respondents,
which consent shall not be unreasonably withheld.
If Respondents have not opposed, in writing,
including the reasons for opposing, the selection of
a proposed Monitor within ten (10) days after the
notice by the staff of the Commission to
Respondents of the identity of any proposed
Monitor, Respondents shall be deemed to have
consented to the selection of the proposed Monitor.

2. Not later than ten (10) days after the appointment
of the substitute Monitor, Respondents shall
execute an agreement that, subject to the prior
approval of the Commission, confers on the
Monitor all rights and powers necessary to permit
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the Monitor to monitor Respondents’ compliance
with the relevant terms of this Order, the Order to
Maintain Assets, and the Remedial Agreement(s)
in a manner consistent with the purposes of orders
and in consultation with the Commission.

The Commission may on its own initiative, or at the
request of the Monitor, issue such additional orders or
directions as may be necessary or appropriate to assure
compliance with the requirements of this Order.

The Monitor appointed pursuant to this Order may be
the same Person appointed as a Divestiture Trustee
pursuant to the relevant provisions of this Order.

V.

IT IS FURTHER ORDERED that: if Associated Food
Stores purchases the Schedule A Assets pursuant to Paragraph
II.A.1, Associated Food Stores shall not sell or otherwise convey,
directly or indirectly, any of the Schedule A Assets, except to an
Acquirer approved by the Commission and only in a manner that
receives the prior approval of the Commission. Provided,
however, that prior approval of the Commission is not required
for the following buyers to acquire the following Supermarkets:

A.

Missoula Fresh Market LLC may acquire Safeway
Store Nos. 1573 and 2619, pursuant to the assignment
and assumption agreement between Missoula Fresh
Market LLC and Associated Food Stores;

Ridley’s Family Markets, Inc. may acquire Albertson’s
Store No. 2063 and Safeway Store Nos. 433, 2468,
and 2664, pursuant to the assignment and assumption
agreement between Ridley’s Family Markets and
Associated Food Stores; and

Stokes Inc. may acquire Albertson’s Store No. 2007
and Safeway Store No. 3256, pursuant to the
assignment and assumption agreement between Stokes
Inc. and Associated Food Stores.
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Associated Food Stores shall comply with this Paragraph until
three (3) years after the date this Order is issued.

VI.

IT IS FURTHER ORDERED that: if LAS purchases the
Schedule B Assets pursuant to Paragraph I1.A.2, LAS shall not
sell or otherwise convey, directly or indirectly, such Schedule B
Assets, except to an Acquirer approved by the Commission and
only in a manner that receives the prior approval of the
Commission.  Provided, however, that prior approval of the
Commission is not required for RLS Supermarkets, LLC (d/b/a
Minyard Food Stores) to acquire the Schedule B Assets, pursuant
to the acquisition agreement between RLS Supermarkets, LLC
and LAS. LAS shall comply with this Paragraph until three (3)
years after the date this Order is issued.

VII.

IT IS FURTHER ORDERED that: if Supervalu purchases
the Schedule D Assets pursuant to Paragraph I.A.4, Supervalu
shall not sell or otherwise convey, directly or indirectly, any of
the Schedule D Assets, except to an Acquirer approved by the
Commission and only in a manner that receives the prior approval
of the Commission. Supervalu shall comply with this Paragraph
until three (3) years after the date this Order is issued.

VIII.

IT ISFURTHER ORDERED that:

A. For a period of ten (10) years commencing on the date
this Order is issued, Respondents shall not, directly or
indirectly, through subsidiaries, partnerships or
otherwise, without providing advance written
notification to the Commission:

1. Acquire any ownership or leasehold interest in any
facility that has operated as a Supermarket within
six (6) months prior to the date of such proposed
acquisition in any of the Relevant Areas.
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2. Acquire any stock, share capital, equity, or other
interest in any entity that owns any interest in or
operates any Supermarket, or owned any interest in
or operated any Supermarket within six (6) months
prior to such proposed acquisition, in any of the
Relevant Areas.

Provided, however, that advance written notification
shall not apply to the construction of new facilities or
the acquisition or leasing of a facility that has not
operated as a Supermarket within six (6) months prior
to Respondents’ offer to purchase or lease such
facility.

Provided, further, that advance written notification
shall not be required for acquisitions resulting in total
holdings of one (1) percent or less of the stock, share
capital, equity, or other interest in an entity that owns
any interest in or operates any Supermarket, or owned
any interest in or operated any Supermarket within six
(6) months prior to such proposed acquisition, in any
of the Relevant Areas.

Said notification under this Paragraph shall be given
on the Notification and Report Form set forth in the
Appendix to Part 803 of Title 16 of the Code of
Federal Regulations as amended, and shall be prepared
and transmitted in accordance with the requirements of
that part, except that no filing fee will be required for
any such notification, notification shall be filed with
the Secretary of the Commission, notification need not
be made to the United States Department of Justice,
and notification is required only of Respondents and
not of any other party to the transaction. Respondents
shall provide the notification to the Commission at
least thirty (30) days prior to consummating any such
transaction (hereinafter referred to as the “first waiting
period”). If, within the first waiting period,
representatives of the Commission make a written
request for additional information or documentary
material (within the meaning of 16 C.F.R. § 803.20),
Respondents shall not consummate the transaction
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until thirty (30) days after substantially complying
with such request. Early termination of the waiting
periods in this Paragraph may be requested and, where
appropriate, granted by letter from the Bureau of
Competition. Provided, however, that prior
notification shall not be required by this Paragraph for
a transaction for which notification is required to be
made, and has been made, pursuant to Section 7A of
the Clayton Act, 15 U.S.C. § 18a.

IX.

IT IS FURTHER ORDERED that:

A.

Within thirty (30) days after the date this Order is
issued and every thirty (30) days thereafter until the
Respondents have fully complied with the provisions
of Paragraphs II and III of this Order, Respondents
shall submit to the Commission verified written
reports setting forth in detail the manner and form in
which they intend to comply, are complying, and have
complied with Paragraphs II and III of this Order.
Respondents shall submit at the same time a copy of
their reports concerning compliance with this Order to
the Monitor. Respondents shall include in their
reports, among other things that are required from time
to time, a full description of the efforts being made to
comply with Paragraphs II and III of this Order,
including a description of all substantive contacts or
negotiations for the divestitures and the identity of all
parties contacted. Respondents shall include in their
reports copies of all material written communications
to and from such parties, all non-privileged internal
memoranda, reports, and recommendations concerning
completing the obligations; and

One (1) year from the date this Order is issued,
annually for the next nine (9) years on the anniversary
of the date this Order is issued, and at other times as
the Commission may require, Respondents shall file
verified written reports with the Commission setting
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forth in detail the manner and form in which they have
complied and are complying with this Order.

X.

IT IS FURTHER ORDERED that: Respondents shall notify
the Commission at least thirty (30) days prior to:

A.

B.

Any proposed dissolution of Respondents;

Any proposed acquisition, merger, or consolidation of
Respondents; or

Any other change in the Respondents, including but
not limited to, assignment and the creation or
dissolution of subsidiaries, if such change might affect
compliance obligations arising out of this Order.

XI.

IT IS FURTHER ORDERED that:, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, upon written request and upon
five (5) days’ notice to Respondents made to their principal
United States office, Respondents shall permit any duly
authorized representative of the Commission:

A.

Access, during office hours of Respondents and in the
presence of counsel, to all facilities and access to
inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and
documents in the possession or under the control of
Respondents relating to compliance with this Order,
which copying services shall be provided by such
Respondent at the request of the authorized
representative(s) of the Commission and at the
expense of Respondent; and

To interview officers, directors, or employees of
Respondents, who may have counsel present,
regarding any such matters.
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XIl.

IT IS FURTHER ORDERED that: this Order shall
terminate on July 2, 2025.

By the Commission.

Schedule A Assets

Montana Stores:

1.Safeway Store No. 1573, located at 3801 S. Reserve Street,
Missoula, Montana (Missoula County).

2.Albertson’s Store No. 2007, located at 1301 Harrison Avenue,
Butte, Montana (Silver Bow County).

3.Safeway Store No. 2619, located at 800 W. Broadway Street,
Missoula, Montana (Missoula County).

4.Safeway Store No. 3256, located at 1525 West Park, Anaconda,
Montana (Deer Lodge County).

Wyoming Stores:

5.Albertson’s Store No. 2063, located at 3112 East Grand
Avenue, Laramie, Wyoming (Albany County).

6.Safeway Store No. 433, located at 1375 Cy Avenue, Casper,
Wyoming (Natrona County).

7.Safeway Store No. 2468, located at 300 S.E. Wyoming
Boulevard, Casper, Wyoming (Natrona County).

8.Safeway Store No. 2664, located at 169 Coffeen, Sheridan,
Wyoming (Sheridan County).
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Texas Stores:

1.Albertson’s Store No. 4182, located at 3630 Forest Lane,
Dallas, Texas (Dallas County).

2.Albertson’s Store No. 4132, located at 6464 E. Mockingbird
Lane, Dallas, Texas (Dallas County).

3.Albertson’s Store No. 4134, located at 4349 W. Northwest
Highway, Dallas, Texas (Dallas County).

4.Albertson’s Store No. 4140, located at 7007 Arapaho Road,
Dallas, Texas (Dallas County).

5.Albertson’s Store No. 4149, located at 1108 N. Highway 377,
Roanoke, Texas (Denton County).

6.Albertson’s Store No. 4168, located at 3524 McKinney Avenue,
Dallas, Texas (Dallas County).

7.Albertson’s Store No. 4197, located at 8505 Lakeview Parkway,
Rowlett, Texas (Dallas Counties).

8.Albertson’s Store No. 4297, located at 10203 E. Northwest
Highway, Dallas, Texas (Dallas County).

9.Safeway (Tom Thumb) Store No. 2568, located at 4836 West
Park Boulevard, Plano, Texas (Collin County

10.Safeway (Tom Thumb) Store No. 3555, located at 3300
Harwood Road, Bedford, Texas (Tarrant County).

11.Safeway (Tom Thumb) Store No. 3573, located at 3001 Hardin
Boulevard, McKinney, Texas (Collin County).

12.Safeway (Tom Thumb) Store No. 3576, located at 4000
William D. Tate Avenue., Grapevine, Texas (Tarrant County).
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Schedule C Assets

Arizona Stores:

1.Albertsons Store No. 967, located at 1416 E Route 66, Flagstaff,
Arizona (Coconino County).

2.Albertsons Store No. 979, located at 34442 N. Scottsdale Road,
Scottsdale, Arizona (Maricopa County).

3.Albertsons Store No. 983, located at 11475 E. Via Linda,
Scottsdale, Arizona (Maricopa County).

4.Safeway Store No. 1726, located at 3655 W. Anthem Way,
Anthem, Arizona (Maricopa County).

5.Albertsons Store No. 1027, located at 1980 McCulloch
Boulevard, Lake Havasu City, Arizona (Mohave County).

6.Safeway Store No. 234, located at 8740 East Broadway,
Tucson, Arizona (Pima County).

7.Safeway Store No. 2611, located at 10380 East Broadway
Boulevard, Tucson, Arizona (Pima County).

8.Albertsons Store No. 972, located at 1350 N. Silverbell Road,
Tucson, Arizona (Pima County).

9.Albertsons Store No. 953, located at 174 East Sheldon Street,
Prescott, Arizona (Yavapai County).

10.Albertsons Store No. 965, located at 7450 E. Highway 69,
Prescott Valley, Arizona (Yavapai County).

California Stores:

11.Albertsons Store No. 6323, located at 3500 Panama Lane,
Bakersfield, California (Kern County).

12.Albertsons Store No. 6325, located at 7900 White Lane,
Bakersfield, California (Kern County).
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13.Albertsons Store No. 6379, located at 8200 East Stockdale
Highway, Bakersfield, California (Kern County).

14.Albertsons Store No. 6315, located at 3830 W. Verdugo
Avenue, Burbank, California (Los Angeles County).

15.Albertsons Store No. 6168, located at 3443 S. Sepulveda
Boulevard, Los Angeles, California (Los Angeles County).

16.Albertsons Store No. 6169, located at 8985 Venice Boulevard
Suite B, Los Angeles, California (Los Angeles County).

17.Safeway (Vons) Store No. 2062, located at 240 S. Diamond
Bar Boulevard, Diamond Bar, California (Los Angeles County).

18.Albertsons Store No. 6329, located at 5038 W. Avenue North,
Palmdale, California (Los Angeles County).

19.Albertsons Store No. 6107, located at 2130 Pacific Coast
Highway, Lomita, California (Los Angeles County).

20.Albertsons Store No. 6127, located at 1516 S. Pacific Coast
Highway, Redondo Beach, California (Los Angeles County).

21.Albertsons Store No. 6138, located at 615 N. Pacific Coast
Highway, Redondo Beach, California (Los Angeles County).

22.Albertsons Store No. 6153, located at 21035 Hawthorne
Boulevard, Torrance, California (Los Angeles County).

23.Albertsons Store No. 6189, located at 2115 Artesia Boulevard,
Redondo Beach, California (Los Angeles County).

24.Albertsons Store No. 6160, located at 1636 W. 25th Street, San
Pedro, California (Los Angeles County).

25.Albertsons Store No. 6164, located at 28090 South Western
Avenue, San Pedro, California (Los Angeles County).

26.Albertsons Store No. 6388, located at 5770 Lindero Canyon
Road, Westlake Village, California (Los Angeles County).
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27.Albertsons Store No. 6397, located at 6240 Foothill Boulevard,
Tujunga, California (Los Angeles County).

28.Albertsons Store No. 6162, located at 2627 Lincoln Boulevard,
Santa Monica, California (Los Angeles County).

29.Albertsons Store No. 6154, located at 6235 East Spring Street,
Long Beach, California (Los Angeles County).

30.Safeway (Vons) Store No. 2031, located at 23381 Mulholland
Drive, Woodland Hills, California (Los Angeles County).

31.Safeway (Vons) Store No. 1669, located at 26518 Bouquet
Canyon Road, Saugus, California (Los Angeles County).

32.Safeway (Pavilions) Store No. 1961, located at 27095 McBean
Parkway, Santa Clarita, California (Los Angeles County).

33.Safeway (Pavilions) Store No. 2703, located at 25636 Crown
Valley Parkway, Ladera Ranch, California (Orange County).

34.Albertsons Store No. 6575, located at 30922 Coast Highway,
Laguna Beach, California (Orange County).

35.Safeway (Vons) Store No. 1676, located at 30252 Crown
Valley Parkway, Laguna Niguel, California (Orange County).

36.Safeway (Vons) Store No. 1670, located at 28751 Los Alisos
Boulevard, Mission Viejo, California (Orange County).

37.Albertsons Store No. 6517, located at 25872 Muirlands
Boulevard, Mission Viejo, California (Orange County).

38.Albertsons Store No. 6504, located at 3049 Coast Highway,
Corona Del Mar, California (Orange County).

39.Safeway (Pavilions) Store No. 2822, located at 3901 Portola
Parkway, Irvine, California (Orange County).

40.Albertsons Store No. 6510, located at 21500 Yorba Linda
Boulevard, Yorba Linda, California (Orange County).
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41.Albertsons Store No. 6521, located at 21672 Plano Trabuco
Road, Trabuco Canyon, California (Orange County).

42 .Safeway (Vons) Store No. 2146, located at 550 E. First Street,
Tustin, California (Orange County).

43.Safeway (Vons) Store No. 2324, located at 17662 17th Street,
Tustin, California (Orange County).

44 Safeway (Vons) Store No. 2383, located at 72675 Highway
111, Palm Desert, California (Riverside County).

45.Safeway (Pavilions) Store No. 3218, located at 36-101 Bob
Hope Drive, Rancho Mirage, California (Riverside County).

46.Safeway (Vons) Store No. 2597, located at 4200 Chino Hills
Parkway Suite 400, Chino Hills, California (San Bernardino
County).

47 .Albertsons Store No. 6523, located at 8850 Foothill Boulevard,
Rancho Cucamonga, California (San Bernardino County).

48.Albertsons Store No. 6589, located at 1910 N. Campus
Avenue, Upland, California (San Bernardino County).

49.Albertsons Store No. 6701, located at 955 Carlsbad Village
Drive, Carlsbad, California (San Diego County).

50.Albertsons Store No. 6720, located at 7660 El Camino Real,
Carlsbad, California (San Diego County).

51.Safeway (Vons) Store No. 2006, located at 505 Telegraph
Canyon Road, Chula Vista, California (San Diego County).

52.Safeway (Vons) Store No. 2336, located at 360 East H Street,
Chula Vista, California (San Diego County).

53.Safeway (Vons) Store No. 3063, located at 870 Third Avenue,
Chula Vista, California (San Diego County).

54.Albertsons Store No. 6747, located at 150 B Avenue,
Coronado, California (San Diego County).
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55.Albertsons Store No. 6771, located at 1608 Broadway Street,
El Cajon, California (San Diego County).

56.Safeway (Vons) Store No. 2064, located at 2800 Fletcher
Parkway, El Cajon, California (San Diego County).

57.Safeway (Vons) Store No. 2137, located at 5630 Lake Murray
Boulevard, La Mesa, California (San Diego County).

58.Albertsons Store No. 6741, located at 14837 Pomerado Road,
Poway, California (San Diego County).

59.Albertsons Store No. 6763, located at 12475 Rancho Bernardo
Road, Rancho Bernardo, California (San Diego County).

60.Albertsons Store No. 6760, located at 10633 Tierrasanta
Boulevard, San Diego, California (San Diego County).

61.Albertsons Store No. 6714, located at 2235 University Avenue,
San Diego, California (San Diego County).

62.Albertsons Store No. 6715, located at 422 W. Washington
Street, San Diego, California (San Diego County).

63.Albertsons Store No. 6742, located at 7895 Highland Village
Place, San Diego, California (San Diego County).

64.Albertsons Store No. 6770, located at 10740 Westview
Parkway, San Diego, California (San Diego County).

65.Albertsons Store No. 6772, located at 14340 Penasquitos
Drive, San Diego, California (San Diego County).

66.Albertsons Store No. 6788, located at 730 Turquoise Street,
San Diego, California (San Diego County).

67.Albertsons Store No. 6781, located at 5950 Balboa Avenue,
San Diego, California (San Diego County).

68.Safeway (Vons) Store No. 2174, located at 671 Rancho Santa
Fe Road, San Marcos, California (San Diego County).
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69.Albertsons Store No. 6727, located at 9870 Magnolia Avenue,
Santee, California (San Diego County).

70.Albertsons Store No. 6702, located at 2707 Via De La Valle,
Del Mar, California (San Diego County).

71.Safeway (Vons) Store No. 2365, located at 3681 Avocado
Avenue, La Mesa, California (San Diego County).

72.Albertsons (Lucky) Store No. 6228, located at 350 W. San
Ysidro Boulevard, San Ysidro, California (San Diego County).

73.Safeway (Vons) Store No. 2333, located at 13439 Camino
Canada, El Cajon, California (San Diego County).

74.Albertsons Store No. 6304, located at 1132 West Branch
Street, Arroyo Grande, California (San Luis Obispo County).

75.Albertsons Store No. 6390, located at 8200 El Camino Real,
Atascadero, California (San Luis Obispo County).

76.Safeway (Vons) Store No. 2312, located at 1130 Los Osos
Valley Road, Los Osos, California (San Luis Obispo County).

77.Safeway (Vons) Store No. 2317, located at 1191 E. Creston
Road, Paso Robles, California (San Luis Obispo County).

78.Albertsons Store No. 6372, located at 771 Foothill Boulevard,
San Luis Obispo, California (San Luis Obispo County).

79.Albertsons Store No. 6409, located at 1321 Johnson Avenue,
San Luis Obispo, California (San Luis Obispo County).

80.Safeway (Vons) Store No. 2425, located at 850 Linden
Avenue, Carpinteria, California (Santa Barbara County).

81.Albertsons Store No. 6339, located at 1500 North H Street,
Lompoc, California (Santa Barbara County).

82.Albertsons Store No. 6351, located at 2010 Cliff Drive, Santa
Barbara, California (Santa Barbara County).
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83.Albertsons Store No. 6352, located at 3943 State Street, Santa
Barbara, California (Santa Barbara County).

84.Safeway (Vons) Store No. 2048, located at 163 S. Turnpike
Road, Goleta, California (Santa Barbara County).

85.Safeway (Vons) Store No. 2691, located at 175 N. Fairview
Avenue, Goleta, California (Santa Barbara County).

86.Albertsons Store No. 6369, located at 1736 Avenida De Los
Arboles, Thousand Oaks, California (Ventura County).

87.Albertsons Store No. 6318, located at 7800 Telegraph Road,
Ventura, California (Ventura County).

88.Albertsons Store No. 6317, located at 5135 Los Angeles
Avenue, Simi Valley, California (Ventura County).

89.Albertsons Store No. 6363, located at 2800 Cochran Street,
Simi Valley, California (Ventura County).

90.Safeway (Vons) Store No. 2163, located at 660 E. Los Angeles
Avenue, Simi Valley, California (Ventura County).

91.Albertsons Store No. 6385, located at 2400 East Las Posas
Road, Camarillo, California (Ventura County).

92.Albertsons Store No. 6217, located at 920 N. Ventura Road,
Oxnard, California (Ventura County).

93.Safeway (Vons) Store No. 1793, located at 2100 Newbury
Road, Newbury Park, California (Ventura County).

Nevada Stores:

94 Safeway (Vons) Store No. 2391, located at 1031 Nevada
Highway, Boulder City, Nevada (Clark County).

95.Albertsons Store No. 6028, located at 2910 Bicentennial
Parkway, Henderson, Nevada (Clark County).

96.Safeway (Vons) Store No. 1688, located at 820 S. Rampart
Boulevard, Las Vegas, Nevada (Clark County).
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97.Safeway (Vons) Store No. 2392, located at 7530 W. Lake
Mead Boulevard, Las Vegas, Nevada (Clark County).

98.Safeway (Vons) Store No. 2395, located at 1940 Village
Center Circle, Las Vegas, Nevada (Clark County).

99.Albertsons Store No. 6014, located at 575 College Drive,
Henderson, Nevada (Clark County).

100.Albertsons Store No. 6019, located at 190 North Boulder
Highway, Henderson, Nevada (Clark County).

Oregon Stores:

101.Albertsons Store No. 261, located at 1120 Campbell Street,
Baker City, Oregon (Baker County).

102.Albertsons Store No. 503, located at 14800 S.E. Sunnyside
Road, Clackamas, Oregon (Clackamas County).

103.Albertsons Store No. 521, located at 16199 Boones Ferry
Road, Lake Oswego, Oregon (Clackamas County).

104.Albertsons Store No. 506, located at 1855 Blankenship Road,
West Linn, Oregon (Clackamas County).

105.Albertsons Store No. 566, located at 10830 S.E. Oak Street,
Milwaukie, Oregon (Clackamas County).

106.Albertsons Store No. 587, located at 1800 N.E. 3rd Street,
Bend, Oregon (Deschutes County).

107.Albertsons Store No. 588, located at 61155 S. Highway 97,
Bend, Oregon (Deschutes County).

108.Safeway Store No. 4292, located at 585 Siskiyou Boulevard,
Ashland, Oregon (Jackson County).

109.Albertsons Store No. 501, located at 340 N.E. Beacon Drive,
Grants Pass, Oregon (Josephine County).

110.Albertsons Store No. 537, located at 1690 Allen Creek Road,
Grants Pass, Oregon (Josephine County).
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111.Safeway Store No. 1766, located at 2740 S. 6th Street,
Klamath Falls, Oregon (Klamath County).

112.Safeway Store No. 4395, located at 211 North Eighth Street,
Klamath Falls, Oregon (Klamath County).

113.Albertsons Store No. 507, located at 1675 W. 18th Avenue,
Eugene, Oregon (Lane County).

114.Albertsons Store No. 568, located at 3075 Hilyard Street,
Eugene, Oregon (Lane County).

115.Safeway Store No. 311, located at 5415 Main Street,
Springfield, Oregon (Lane County).

116.Albertsons Store No. 562, located at 5450 River Road North,
Keizer, Oregon (Marion County).

117.Albertsons Store No. 559, located at 8155 S.W. Hall
Boulevard, Beaverton, Oregon (Washington County).

118.Albertsons Store No. 565, located at 16200 S.W. Pacific
Highway, Tigard, Oregon (Washington County).

119.Albertsons Store No. 576, located at 14300 S.W. Barrows
Road, Tigard, Oregon (Washington County).

120.Albertsons Store No. 579, located at 16030 S.W. Tualatin
Sherwood Road, Sherwood, Oregon (Washington County).

Washington Stores:

121.Albertsons Store No. 244, located at 1128 N. Miller,
Wenatchee, Washington (Chelan County).

122.Albertsons Store No. 404, located at 114 E. Lauridsen
Boulevard, Port Angeles, Washington (Clallam County).

123.Safeway Store No. 3518, located at 31565 SR 20 #1, Oak
Harbor, Washington (Island County).

124.Albertsons Store No. 411, located at 15840 Ist Avenue
South, Burien, Washington (King County).
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125.Albertsons Store No. 473, located at 12725 First Avenue
South, Burien, Washington (King County).

126.Albertsons Store No. 425, located at 17171 Bothell Way NE,
Seattle, Washington (King County).

127.Albertsons Store No. 470, located at 14215 SE Petrovitsky
Road, Renton, Washington (King County).

128.Safeway Store No. 1468, located at 4300 N.E. 41 Street,
Renton, Washington (King County).

129.Albertsons Store No. 403, located at 3925 236th Avenue NE,
Redmond, Washington (King County).

130.Safeway Store No. 442, located at 15332 Aurora Avenue
North, Shoreline, Washington (King County).

131.Albertsons Store No. 496, located at 31009 Pacific Highway
South, Federal Way, Washington (King County).

132.Albertsons Store No. 443, located at 2900 Wheaton Way,
Bremerton, Washington (Kitsap County).

133.Albertsons Store No. 492, located at 2222 NW Bucklin Hill
Road, Silverdale, Washington (Kitsap County).

134.Safeway Store No. 1082, located at 3355 Bethel Road SE,
Port Orchard, Washington (Kitsap County).

135.Safeway Store No. 2949, located at 4831 Point Fosdick Drive
NW, Gig Harbor, Washington (Pierce County).

136.Albertsons Store No. 472, located at 2800 Milton Way,
Milton, Washington (Pierce County).

137.Albertsons Store No. 468, located at 11012 Canyon Road
East, Puyallup, Washington (Pierce County).

138.Safeway Store No. 551, located at 15805 Pacific Avenue
South, Tacoma, Washington (Pierce County).
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139.Albertsons Store No. 498, located at 111 S. 38th Street,
Tacoma, Washington (Pierce County).

140.Albertsons Store No. 465, located at 8611 Steilacoom
Boulevard SW, Tacoma, Washington (Pierce County).

141.Safeway Store No. 517, located at 7601 Evergreen Way,
Everett, Washington (Snohomish County).

142.Albertsons Store No. 476, located at 19881 SR 2, Monroe,
Washington (Snohomish County).

143.Albertsons Store No. 401, located at 17520 SR 9 Southeast,
Snohomish, Washington (Snohomish County).

144.Safeway Store No. 1741, located at 1233 N. Liberty Lake
Road, Liberty Lake, Washington (Spokane County).

145.Albertsons Store No. 415, located at 3520 Pacific Avenue SE,
Olympia, Washington (Thurston County).

146.Albertsons Store No. 225, located at 450 N. Wilbur Avenue,
Walla Walla, Washington (Walla Walla County).

Schedule D Assets

Washington Stores:

1.Albertson’s Store No. 459, located at 14019 Woodinville-
Duvall Road, Woodinville, Washington (King County).

2.Albertson’s Store No. 477, located at 303 91st Avenue NE,
Lake Stevens, Washington (Snohomish County).
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APPENDIX I
Associated Food Stores Divestiture Agreement

[Redacted From the Public Record Version, But Incorporated
By Reference]

APPENDIX 11
AWG Divestiture Agreement

[Redacted From the Public Record Version, But Incorporated
By Reference]

APPENDIX I
Haggen Divestiture Agreement

[Redacted From the Public Record Version, But Incorporated
By Reference]

APPENDIX IV
Supervalu Divestiture Agreement

[Redacted From the Public Record Version, But Incorporated
By Reference]
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APPENDIX V

Monitor Agreement

APPENDIX V-1
Monitor Compensation

[Redacted From the Public Record Version]

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

I. INTRODUCTION AND BACKGROUND

The Federal Trade Commission (“Commission”) has accepted
for public comment, subject to final approval, an Agreement
Containing Consent Order (“Consent Order”) from Cerberus
Institutional Partners V, L.P. (“Cerberus™), its wholly owned
subsidiary, AB Acquisition, LLC (“Albertson’s”), and Safeway
Inc. (“Safeway”) (collectively, the “Respondents”). On March 6,
2014, Albertson’s and Safeway entered into a merger agreement
whereby Albertson’s agreed to purchase 100% of the equity of
Safeway for approximately $9.2 billion (the “Acquisition”). The
purpose of the proposed Consent Order is to remedy the
anticompetitive effects that otherwise would result from the
Acquisition. Under the terms of the proposed Consent Order,
Respondents are required to divest 168 stores and related assets in
130 local supermarket geographic markets (collectively, the
“relevant markets”) in eight states to four Commission-approved
buyers. The divestitures must be completed within a time-period
ranging from 60 to 150 days following the date of the Acquisition.
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Finally, the Commission and Respondents have agreed to an
Order to Maintain Assets that requires Respondents to operate and
maintain each divestiture store in the normal course of business,
through the date the store is ultimately divested to a buyer.

The proposed Consent Order has been placed on the public
record for 30 days to solicit comments from interested persons.
Comments received during this period will become part of the
public record. After 30 days, the Commission again will review
the proposed Consent Order and any comments received, and
decide whether it should withdraw the Consent Order, modify the
Consent Order, or make it final.

The Commission’s Complaint alleges that the Acquisition, if
consummated, would violate Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, by removing an
actual, direct, and substantial supermarket competitor in the 130
local supermarket geographic markets. The elimination of this
competition would result in significant competitive harm,;
specifically the Acquisition will allow the combined entity to
increase prices above competitive levels, unilaterally or by
coordinating with remaining market participants. Similarly,
absent a remedy, there is significant risk that the merged firm may
decrease quality and service aspects of their stores below
competitive levels. The proposed Consent Order would remedy
the alleged violations by requiring divestitures to replace
competition that otherwise would be lost in the relevant markets
because of the Acquisition.

Il. THE RESPONDENTS

AB Acquisition, LLC, owned by New York-based private
equity firm Cerberus Capital Management, L.P., is the parent
company of Albertson’s LLC and New Albertson’s, Inc. (together
“Albertson’s”). As of March 19, 2014, Albertson’s LLC operated
630 supermarkets, primarily under its Albertson’s banner.
Presently, Albertson’s stores are located in Arkansas, Arizona,
California, Colorado, Florida, Idaho, Louisiana, Montana,
Nevada, New Mexico, North Dakota, Oregon, Texas, Utah,
Washington, and Wyoming. Albertson’s LLC also operates
supermarkets in Texas under the Market Street, Amigos, and
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United Supermarkets banners.  United Supermarkets is a
traditional grocery store, while Market Street offers specialty and
“whole-health” products, and Amigos has an international and
Hispanic format. As of March 19, 2014, New Albertson’s, Inc.,
owned and operated 445 supermarkets under the Jewel-Osco,
ACME, Shaw’s, and Star Market banners, dispersed throughout
Iowa, Illinois, Indiana, Delaware, Maryland, Pennsylvania, New
Jersey, Massachusetts, Maine, New Hampshire, Rhode Island, and
Vermont.

As of December 2013, Safeway owned 1,332 supermarkets,
making it one of the largest food and drug retailers in the United
States. Stores are operated under the Safeway banner in Alaska,
Arizona, California, Colorado, District of Columbia, Delaware,
Hawaii, Idaho, Maryland, Montana, Nebraska, Nevada, New
Mexico, Oregon, South Dakota, Virginia, Washington, and
Wyoming. Safeway also operates stores under the following
banners: Pavilions, Pak ’n Save, and The Market in California;
Randall’s and Tom Thumb in Texas; Genuardi’s in Pennsylvania;
Vons in California and Nevada; and Carr’s in Alaska.

I11.RETAIL SALE OF FOOD AND OTHER GROCERY
PRODUCTS IN SUPERMARKETS

The Acquisition presents substantial antitrust concerns for the
retail sale of food and other grocery products in supermarkets.
Supermarkets are defined as traditional full-line retail grocery
stores that sell, on a large-scale basis, food and non-food products
that customers regularly consume at home — including, but not
limited to, fresh meat, dairy products, frozen foods, beverages,
bakery goods, dry groceries, detergents, and health and beauty
products. This broad set of products and services provides a
“one-stop shopping” experience for consumers by enabling them
to shop in a single store for all of their food and grocery needs.
The ability to offer consumers one-stop shopping is a critical
differentiating factor between supermarkets and other food
retailers.

The relevant product market includes supermarkets within
“hypermarkets,” such as Wal-Mart Supercenters. Hypermarkets
also sell an array of products that would not be found in
traditional  supermarkets. However, hypermarkets, like
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conventional supermarkets, contain bakeries, delis, dairy,
produce, fresh meat, and sufficient product offerings to enable
customers to purchase all of their weekly grocery requirements in
a single shopping visit.

Other types of retailers — such as hard discounters, limited
assortment stores, natural and organic markets, ethnic specialty
stores, and club stores — also sell food and grocery items. These
types of retailers, however, are not in the relevant product market
because they offer a more limited range of products and services
than supermarkets and because they appeal to a distinct customer
type. Shoppers typically do not view these other food and grocery
retailers as adequate substitutes for supermarkets.! Further,
although these other types of retailers offer some competition,
supermarkets do not view them as providing as significant or
close competition as traditional supermarkets. Thus, consistent
with prior Commission precedent, these other types of retailers
are excluded from the relevant product market.?

The relevant geographic markets in which to analyze the
effects of the Acquisition are areas that range from a two- to ten-
mile radius around each of the Respondents’ supermarkets,
depending on factors such as population density, traffic patterns,
and unique characteristics of each market. Where the
Respondents’ supermarkets are located in rural, isolated areas, the

! Supermarket shoppers would be unlikely to switch to one of these other types
of retailers in response to a small but significant increase in price or “SSNIP”
by a hypothetical supermarket monopolist. See U.S. DOJ and FTC Horizontal
Merger Guidelines § 4.1.1 (2010).

2 See, e.g., Bi-Lo Holdings, LLC/Delhaize America, LLC, Docket C-4440
(February 25, 2014); AB Acquisition, LLC, Docket C-4424 (December 23,
2013); Konkinlijke Ahold N.V./Safeway Inc., Docket C-4367 (August 17,
2012); Shaw’s/Star Markets, Docket C-3934 (June 28, 1999); Kroger/Fred
Meyer, Docket C-3917 (January 10, 2000); Albertson’s/American Stores,
Docket C-3986 (June 22, 1999); Ahold/Giant, Docket C-3861 (April 5, 1999);
Albertson’s/Buttrey, Docket C-3838 (December 8, 1998); Jitney-Jungle Stores
of America, Inc., Docket C-3784 (January 30, 1998). But see Wal-
Mart/Supermercados Amigo, Docket C-4066 (November 21, 2002) (the
Commission’s complaint alleged that in Puerto Rico, club stores should be
included in a product market that included supermarkets because club stores in
Puerto Rico enabled consumers to purchase substantially all of their weekly
food and grocery requirements in a single shopping visit).
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relevant geographic areas are larger than areas where the
Respondents’ supermarkets are located in more densely populated
suburban areas. A hypothetical monopolist of the retail sale of
food and grocery products in supermarkets in each relevant area
could profitably impose a small but significant non-transitory
increase in price.

The 130 geographic markets in which to analyze the effects of
the Acquisition are local areas in and around: (1) Anthem,
Arizona; (2) Carefree, Arizona; (3) Flagstaff, Arizona; (4) Lake
Havasu, Arizona; (5) Prescott, Arizona; (6) Prescott Valley,
Arizona; (7) Scottsdale, Arizona; (8) Tucson (Eastern), Arizona;
(9) Tucson (Southwest), Arizona; (10) Alpine, California; (11)
Arroyo Grande/Grover Beach, California; (12) Atascadero,
California; (13) Bakersfield, California; (14) Burbank, California;
(15) Calabasas, California; (16) Camarillo, California; (17)
Carlsbad (North), California; (18) Carlsbad (South), California;
(19) Carpinteria, California; (20) Cheviot Hills/Culver City,
California; (21) Chino Hills, California; (22) Coronado,
California; (23) Diamond Bar, California; (24) El Cajon,
California; (25) Hermosa Beach, California; (26) Imperial Beach,
California; (27) La Jolla, California; (28) La Mesa, California;
(29) Ladera Ranch, California; (30) Laguna Beach, California;
(31) Laguna Niguel, California; (32) Lakewood, California; (33)
Lemon Grove, California; (34) Lomita, California; (35) Lompoc,
California; (36) Mira Mesa (North), California; (37) Mira Mesa
(South), California; (38) Mission Viejo/Laguna Hills, California;
(39) Mission Viejo (North), California; (40) Morro Bay,
California; (41) National City, California; (42) Newbury,
California; (43) Newport, California; (44) Oxnard, California;
(45) Palm Desert/Rancho Mirage, California; (46) Palmdale,
California; (47) Paso Robles, California; (48) Poway, California;
(49) Rancho Cucamonga/Upland, California; (50) Rancho Santa
Margarita, California; (51) San Diego (Clairemont), California;
(52) San Diego (Hillcrest/University Heights), California; (53)
San Diego (Tierrasanta), California; (54) San Luis Obispo,
California; (55) San Marcos, California; (56) San Pedro,
California; (57) Santa Barbara, California; (58) Santa
Barbara/Goleta, California; (59) Santa Clarita, California; (60)
Santa Monica, California; (61) Santee, California; (62) Simi
Valley, California; (63) Solana Beach, California; (64) Thousand
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Oaks, California; (65) Tujunga, California; (66) Tustin (Central),
California; (67) Tustin/Irvine, California; (68) Ventura,
California; (69) Westlake Village, California; (70) Yorba Linda,
California; (71) Butte, Montana; (72) Deer Lodge, Montana; (73)
Missoula, Montana; (74) Boulder City, Nevada; (75) Henderson,
(East), Nevada; (76) Henderson (Southwest), Nevada; (77)
Summerlin, Nevada; (78) Ashland, Oregon; (79) Baker County,
Oregon; (80) Bend, Oregon; (81) Eugene, Oregon; (82) Grants
Pass, Oregon; (83) Happy Valley/Clackamas, Oregon; (84)
Keizer, Oregon; (85) Klamath Falls, Oregon; (86) Lake Oswego,
Oregon; (87) Milwaukie, Oregon; (88) Sherwood, Oregon; (89)
Springfield, Oregon; (90) Tigard, Oregon; (91) West Linn,
Oregon; (92) Colleyville, Texas; (93) Dallas (Far North), Texas;
(94) Dallas (Farmers/Branch/North Dallas), Texas; (95) Dallas
(University Park/Highland Park), Texas; (96) Dallas (University
Park/Northeast), Texas; (97) McKinney, Texas; (98) Plano,
Texas; (99) Roanoke, Texas; (100) Rowlett, Texas; (101)
Bremerton, Washington; (102) Burien, Washington; (103)
Everett, Washington; (104) Federal Way, Washington; (105) Gig
Harbor, Washington; (106) Lake Forest Park, Washington; (107)
Lake Stevens, Washington; (108) Lakewood, Washington; (109)
Liberty Lake, Washington; (110) Milton, Washington; (111)
Monroe, Washington; (112) Oak Harbor, Washington; (113)
Olympia (East), Washington; (114) Port Angeles, Washington;
(115) Port Orchard, Washington; (116) Puyallup, Washington;
(117) Renton (East Hill-Meridian), Washington; (118) Renton
(New Castle), Washington; (119) Sammamish, Washington; (120)
Shoreline, Washington; (121) Silverdale, Washington; (122)
Snohomish, Washington; (123) Tacoma (Eastside), Washington;
(124) Tacoma (Spanaway), Washington; (125) Walla Walla,
Washington; (126) Wenatchee, Washington; (127) Woodinville,
Washington; (128) Casper, Wyoming; (129) Laramie, Wyoming;
and (130) Sheridan, Wyoming.

Each of the relevant geographic markets is highly
concentrated and the Acquisition would significantly increase
market concentration and eliminate substantial direct competition
between two significant supermarket operators. The post-
Acquisition HHI levels in the relevant markets vary from 2,562 to
10,000 points, and the HHI deltas vary from 225 to 5,000 points.
Under the 2010 Department of Justice and Federal Trade
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Commission  Horizontal =~ Merger  Guidelines  (“Merger
Guidelines™), an acquisition that results in an HHI in excess of
2,500 points and increases the HHI by more than 200 points is
presumed anticompetitive. Thus, the presumptions of illegality
and anticompetitive effects are easily met, and often far exceeded,
in the relevant geographic markets at issue.

The relevant markets are also highly concentrated in terms of
the number of remaining market participants post-Acquisition. Of
the 130 geographic markets, the acquisition will result in a
merger-to-monopoly in 13 markets and a merger-to-duopoly in 42
markets. In the remaining markets, the Acquisition will reduce
the number of market participants from four to three in 43
markets, five to four in 27 markets, and six to five in five
markets.>

The anticompetitive implications of such significant increases
in market concentration are reinforced by substantial evidence
demonstrating that Albertson’s and Safeway are close and
vigorous competitors in terms of price, format, service, product
offerings, promotional activity, and location in each of the
relevant geographic markets. Absent relief, the Acquisition
would eliminate significant head-to-head competition between
Albertson’s and Safeway and would increase the ability and
incentive of Albertson’s to raise prices unilaterally post-
Acquisition. The Acquisition would also decrease incentives to
compete on non-price factors, such as service levels, convenience,
and quality. Lastly, the high levels of concentration also increase
the likelihood of competitive harm through coordinated
interaction in markets in which Albertson’s will face only one
other traditional supermarket competitor post-Acquisition. Given
the transparency of pricing and promotional practices among
supermarkets and that supermarkets “price check” competitors in
the ordinary course of business, the Acquisition increases the
possibility that Albertson’s and its remaining competitor could
simply follow each other’s price increases post-Acquisition.

New entry or expansion in the relevant markets is unlikely to
deter or counteract the anticompetitive effects of the Acquisition.

3 See Exhibit A.
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Moreover, even if a prospective entrant existed, the entrant must
secure a viable location, obtain the necessary permits and
governmental approvals, build its retail establishment or renovate
an existing building, and open to customers before it could begin
operating and serve as a relevant competitive constraint. As a
result, new entry sufficient to achieve a significant market impact
and act as a competitive constraint is unlikely to occur in a timely
manner.

IV.THE PROPOSED CONSENT ORDER

The proposed remedy, which requires the divestiture of
Albertson’s or Safeway supermarkets in the relevant markets to
four Commission-approved up-front buyers (the “proposed
buyers”) will restore fully the competition that otherwise would
be eliminated in these markets as a result of the Acquisition.
Specifically, Respondents have agreed to divest:

e 146 stores and related assets in Arizona, California,
Nevada, Oregon, and Washington to Haggen, Inc.
(CCHaggen79);

e Two stores in Washington to Supervalu, Inc.
(“Supervalu™);

e 12 stores and related assets in Texas to Associated
Wholesale Grocers (“AWG”); and

e FEight stores and related assets in Montana and Wyoming
to Associated Food Stores (“Associated”).

The proposed buyers appear to be highly suitable purchasers
and are well positioned to enter the relevant geographic markets
and prevent the increase in market concentration and likely
competitive harm that otherwise would have resulted from the
Acquisition. The supermarkets currently owned by any of the
proposed buyers are all located outside the relevant geographic
markets in which they are purchasing divested stores.

Haggen is a regional supermarket chain with 18 supermarkets
in Washington and Oregon. Haggen will purchase all but two of
the divested stores in Washington, because Haggen already
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operates stores in those two geographic markets. Supervalu will
purchase the two stores in Washington that Haggen is not
purchasing.  Supervalu is a wholesale distributor that also
operates 190 corporate-owned supermarkets and previously
owned these two Washington stores. AWG is a member-owned
cooperative  grocery wholesaler supplying nearly 3,000
supermarkets in 33 states. Although AWG does not currently
own or operate any supermarkets, AWG has owned and operated
corporate-owned supermarkets in the past. Finally, Associated is
a member-owned cooperative grocery wholesaler that supplies
and operates retail supermarkets. Associated’s members operate
approximately 424 grocery stores in ten states, and the
cooperative, through a subsidiary, owns and operates 43
corporate-owned supermarkets located in Utah and Nevada. It is
expected that AWG will assign its operating rights in the 12
Texas stores it is acquiring to RLS Supermarkets, LLC (d/b/a
Minyard Food Stores) and that Associated will assign its rights in
the eight Montana and Wyoming stores it is acquiring to Missoula
Fresh Market LLC, Ridley’s Family Markets, Inc., and Stokes
Inc.

The Proposed Consent Order requires Respondents to divest:
(a) the Arizona, California, Nevada, Oregon, and Washington
assets to Haggen within 150 days from the date of the
Acquisition; (b) the two stores in Washington to Supervalu within
100 days of the date of the Acquisition; (c) the Texas assets to
AWG within 60 days of the date of the Acquisition; and (d) the
Montana and Wyoming assets to Associated within 60 days of the
date of the Acquisition. If, at the time before the Proposed
Consent Order is made final, the Commission determines that any
of the proposed buyers are not acceptable buyers, Respondents
must immediately rescind the divestiture(s) and divest the assets
to a different buyer that receives the Commission’s prior
approval.

The proposed Consent Order contains additional provisions
designed to ensure the adequacy of the proposed relief. For
example, Respondents have agreed to an Order to Maintain Assets
that will be issued at the time the Proposed Consent Order is
accepted for public comment. The Order to Maintain Assets
requires Albertson’s and Safeway to operate and maintain each
divestiture store in the normal course of business, through the date
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5 | Prescott AZ |4t03 | 2675|3405 | 730 Ag'gf
Prescott ALB
6 | vartey AZ 4103 |2828|3340 | 512 | ‘o
7 |scottsdale | AZ |3to2 | 3797 | 5001 | 1204 Ag'gf
Tucson SFY 234
B | (Eastern) AZ |4103 | 33414130 | 789 | ¢ b
Tucson ALB
9 | outhwesy | AZ |5to4 | 2018 2000 | Bo1 | ‘g
10 | Alpine CA |3t02 |3857 5002 | 1145| SFY
2333
Arroyo
Grande/ ALB
1| Zrance CA |3t02 |3690 6864 |3174 | £1°
Beach
ALB
12 Atascadero CA |3to2 3456 | 6242 2786 6390
ALB
13 | Bakersfield | CA |6to5 |1923|2562 | 639 | 98323
6325 &
6379
14 | Burbank CA |3t02 |4199|5011 | 812 | ALB
6315
SFY
15 | Calabasas | CA |3to2 | 3400|5415 | 2015 | >
16 | Camarillo | CA |5t04 | 2050|4215 | 1265 | ALB
6385
Carlsbad ALB
17| Northy CA |4t03 |2077 (3888 | 911 | o
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Carlsbad ALB
18 (South) CA |5to4 2209 | 3210 1001 6720
] ] SFY
19 Carpinteria CA |2tol 5012 | 10,000 | 4988 2425
Cheviot ALB
20 Hills/ Culver | CA |4to3 2394 | 3914 1520 | 6168 &
City 6169
) ) SFY
21 Chino Hills CA |4t03 3596 | 4047 451
2597
Coronado ALB
22 Island CA |2t01 5025 | 10,000 | 4975 6747
Diamond SFY
23 Bar CA |3to2 4466 | 5231 765 2062
24 | El Cajon CA |4t03 |2083|3507 | 614 | ALB
6771
ALB
Hermosa 6127,
25 Beach CA |5to4 2752 | 4371 1619 6138,
6153 &
6189
Imperial ALB
26 Beach CA |2t01 5869 | 10,000 | 4131 6228
27 | LaJolla CA |3t02 |5505|7083 | 1578 | ALB
6788
SFY
28 La Mesa CA |3to2 3382 | 5997 2615 | 2064 &
2137
Ladera SFY
29 Ranch CA |2t01 5081 | 10,000 | 4919 2703
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Laguna ALB
30 Beach CA | 3to?2 3335 | 5799 2464 6575
Laguna SFY
31 Niguel CA |[4to3 3190 | 3883 693 1676
32 | Lakewood | CA |6t05 |2073|2581 | 508 | ALB
6154
Lemon SFY
33 Grove CA [ 3to?2 3581 | 6059 2478 2365
34 | Lomita CA |3t02 | 3695|5040 | 1345 ALB
6107
35 Lompoc CA |4to3 2566 | 3713 1147 ALB
6339
Mira Mesa ALB
36 CA |5to4 2412 | 3808 1396 | 6742 &
(North)
6772
Mira Mesa ALB
37 (South) CA |2to1l 6904 | 10,000 | 3096 6770
Mission ALB
38 Viejo/ CA |4to3 3157 | 3784 627
) 6517
Laguna Hills
Mission SFY
39 Viejo CA |3to2 3933 | 5012 1079
1670
(North)
SFY
40 Morro Bay CA |5to4 2965 | 4056 1091 2312
SFY
National 2006,
41 City CA | 3to2 3748 | 5013 1265 9336 &
3063
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Newbury SFY
42 Park CA |3to2 3629 | 5833 2204 1793
Newport ALB
43 Beach CA |5to4 3160 | 3811 651 6504
44 | Oxnard CA |4t03 |2039 |3375 | 436 | ALB
6217
Palm Desert/ SFY
45 Rancho CA |6to5 2196 | 3094 898 | 2383 &
Mirage 3218
46 | Palmdale CA |4t03 | 3056|4039 | 983 | ALB
6329
SFY
47 Paso Robles CA |4t03 2851 | 5427 2576 2317
ALB
48 Poway CA |4to3 2540 | 3526 986 | 6741 &
6763
Rancho ALB
49 Cucamonga/ | CA [4to3 3266 | 4118 852 | 6523 &
Upland 6589
Rancho ALB
50 Santa CA |4to3 2628 | 4300 1672
) 6521
Margarita
San Diego ALB
51 (Clairemont) CA | 3to2 4066 | 6374 2308 6781
San Diego
(HiIIcregt/ ALB
52 . . CA |3to2 4436 | 6571 2135 | 6714 &
University 6715
Heights)
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San Diego, ALB
53 CA CA |2t01 5586 | 10,000 | 4414
] 6760
(Tierrasanta)
San Luis ALB
54 Obisbo CA |[4to3 2896 | 5306 2410 | 6372 &
P 6409
SFY
55 San Marcos CA |3to2 5991 | 6282 291 2174
ALB
56 San Pedro CA |3to2 3518 | 6442 2924 | 6160 &
6164
Santa ALB
57 CA |4t03 2741 | 3462 721 | 6351 &
Barbara
6352
Santa SFY
58 Barbara/ CA |3to2 3909 | 7469 3560 | 2048 &
Goleta 2691
Santa SFY
59 ) CA |4t03 2646 | 3732 1086 | 1669 &
Clarita
1961
Santa ALB
60 Monica CA |4t03 3293 | 4879 1586 6162
61 Santee CA |3to2 3477 | 6133 2656 ALB
6727
ALB
6317 &
62 Simi Valley CA |5to4 3633 | 7101 3468 6363;
SFY
2163
Solana ALB
63 Beach CA |3to2 3830 | 6188 2358 6702
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Thousand ALB
64 Oaks CA |3to2 4057 | 6047 1990 6369
65 | Tujunga CA |3t02 | 3688|3969 | 281 | ALB
6397
Tustin SFY

66 (central) CA |4to3 3474 | 4348 874 | 2146 &
2324
) ) SFY
67 Tustin/lrvine | CA | 41t03 3939 | 4485 546 2822
68 | Ventura CA |4t03 |2732|3550 | 818 | ALB
6318
Westlake ALB
69 Village CA |5to4 1955 | 3563 1608 6388
] ALB
70 Yorba Linda | CA |[4to3 2803 | 4588 1785 6510
ALB
71 Butte MT | 3to2 4701 | 5189 488 2007
SFY
72 Deer Lodge MT |2tol 5000 | 10,000 | 5000 3956
SFY

73 Missoula MT |4to3 3107 | 4063 956 | 1573 &
2619
) SFY
74 Boulder City | NV |2to1l 5051 | 10,000 | 4949 9391
Henderson ALB

75 (East) NV |4to3 2705 | 3356 651 | 6014 &
6019
Henderson ALB
76 (Southwest) NV |3to2 3653 | 5042 1389 6028
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SFY
77 | summerlin | NV |4t03 | 3107 |4367 | 1260 | 1688
2392 &
2395
SFY
78 | Ashland OR |2to1 |5013|10,000 | 4987
4292
Baker ALB
9 | County OR |2to1 |[5102 (10,000 | 4898 | ‘5
ALB
80 | Bend OR |6to5 | 2632|3824 | 1192 | 587 &
583
ALB
81 | Eugene OR |5to4 | 2392|3414 | 1022 | 507 &
568
ALB
82 Grants Pass OR (4t03 2769 | 3537 768 501 &
537
Happy ALB
83 | Valley/ OR |2to1 | 5006 | 10,000 | 4994
503
Clackamas
84 | Keizer OR |5to4 | 2852|3367 | 515 AE_)'(;ZB
SFY
g5 | Klamath OR |[5to4 | 2511|2917 | 406 | 1766 &
Falls
4395
g | Lake OR |4t0o3 | 3176|5604 | 2428 | ALB
Oswego 521
87 | Milwaukie | OR |3t02 |5729 |6082 | 353 AS'&'?
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88 | Sherwood | OR |3t0o2 |3989 |5028 | 1039 A5'7—§
89 Springfield OR |3to2 4400 | 5197 797 | SFY 311
ALB
90 Tigard OR |5t04 2261 | 2984 723 | 559, 565
& 576
91 | WestLinn | OR |3t02 |3611|6268 | 2657 AS'&'?
SFY
92 Colleyville TX |5to4 2686 | 3465 779 | 3555 &
3576

Dallas (Far ALB
93 North) TX |5to4 2413 | 2891 478 4140

Dallas

(Farmers ALB
94 Branch/ TX |4to3 3746 | 5175 1429

4182

North

Dallas)

Dallas

(University ALB
95 Park/ TX |4to3 2755 | 4261 1506 | 4134 &

Highland 4168

Park)

Dallas

(University ALB
96 Park/ TX |5to4 2345 | 3065 720 | 4132 &

Northeast 4297

Dallas)

. SFY

97 McKinney TX |5to4 2692 | 3613 921 3573
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SFY

98 | Plano TX |4t03 3105|3541 | 436 | > ¢
99 | Roanoke TX |3t02 |4680|5351 | 671 | ~LB
4149

100 | Rowlett TX |3t02 | 33865450 | 2064 4A1'5E73
101 Bremerton WA |4to3 2721 | 3399 678 '2538
ALB

102 | Burien WA |5t04 | 1979|4489 | 2510 | 411 &
473

103 | Everett WA | 5t04 | 2301 | 2586 | 285 | SFY 517
ALB

104 | FederalWay | WA |5tod | 23122709 | 307 | /,o8
. SFY

105 | GigHarbor | WA |3to2 |3396 (5235 | 1839 | ¢
Lake Forest ALB

106 | g2 WA |5to4 | 3889 4352 | 463 | 0
ALB

107 Lake Stevens | WA | 5to 4 2646 | 3455 809 477
ALB

108 | Lakewood | WA |5tod |2333 (3170 | 837 | o
. SFY

109 | Liberty Lake | WA |3to2 |3483 5090 | 1607 | >
110 | Milton WA |3t02 | 3960|5010 | 1050 61'7—2'3
111 Monroe WA |4to3 2911 | 3352 441 '?7‘5
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112 Oak Harbor | WA |3to2 4296 | 6446 2150 gg;g
Olympia ALB
113 (East) WA | 6to5 2205 | 2566 361 415
ALB
114 Port Angeles | WA | 3to?2 3773 | 5588 1815 404
Port SFY
115 Orchard WA [ 4to3 2747 | 3362 615 1082
116 | Puyallup WA [3to2 | 4160 | 5072 | 912 A4'68B
Renton (East ALB
117 Hill- WA |4to3 3304 | 3719 415
. 470
Meridian)
Renton (New SFY
118 Castle) WA [ 4to3 4417 | 5274 857 1468
) ALB
119 Sammamish | WA |2to1l 5761 | 10,000 | 4239 403
120 Shoreline WA | 4to3 3792 | 4017 225 | SFY 442
121 | Silverdale | WA |4t03 | 2845|3516 | 671 '2'52'3
. ALB
122 Snohomish WA | 2tol 5595 | 10,000 | 4405 401
Tacoma ALB
123 (Eastside) WA |4to3 3260 | 3727 467 498
124 | Facoma WA |5t04 |2707 [3360 | 653 | SFY 551
(Spanaway)
ALB
125 WallaWalla | WA |5to4 2624 | 3417 793 205
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126 Wenatchee WA | 3to2 3744 | 5047 1303 Azlif
.. ALB
127 Woodinville WA | 3to2 3568 | 5192 1624 459
SFY 433
128 Casper WY | 41t03 3816 | 4353 537 & 2468
129 | Laramie WY |3t02 | 3793|5000 | 1207 ?0'%'2
. SFY
130 Sheridan WY | 3to2 4802 | 5421 619 2664
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Complaint

IN THE MATTER OF

TT OF LONGWOOD, INC.
D/B/A
CORY FAIRBANKS MAZDA

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATION OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT, THE
CONSUMER LEASING ACT, AND REGULATION M

Docket No. C-4531; File No. 152 3047
Complaint, July 2, 2015 — Decision, July 2, 2015

This consent order addresses respondent Cory Fairbanks Mazda’s
dissemination of advertisements to the public. Cory Fairbanks Mazda is a
Florida corporation that offers automobiles for sale or lease to consumers. The
respondent violated the Consumer Leasing Act (“CLA”) and Regulation M for
failing to disclose or to disclose clearly and conspicuously certain costs and
terms when advertising vehicles for lease. Throughout their advertisements, the
respondent leads the consumer to believe that they can purchase on of their
many vehicles either with zero down payments or at a very low price.
However, hidden within the fine print is information stating that their
advertised prices and payment options all come after a $3,000 cash payment or
trade in equity. The order is designed to prevent the respondent from engaging
in similar deceptive practices in the future. The order prohibits the respondent
from misrepresenting any other material fact about the price, sale, financing, or
leasing of any vehicle. The order prohibits the respondent from stating the
amount of any payment or that any or no initial payment is required at lease
inception without disclosing clearly and conspicuously: that the transaction
advertised is a lease; the total amount due at lease signing or delivery; whether
or not a security deposit is required; the number, amounts, and timing of
scheduled payments; and that an extra charge may be imposed at the end of the
lease term The respondent must also make all advertisements for the five years
after the last date of dissemination available to the Federal Trade Commission
upon request.

Participants
For the Commission: Sana Chriss.

For the Respondent: Melanie Debis and Jami Farris, Parker
Poe LLP.
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COMPLAINT

The Federal Trade Commission, having reason to believe that
TT of Longwood, Inc., also doing business as Cory Fairbanks
Mazda (“respondent”), has violated provisions of the Federal
Trade Commission Act (“FTC Act”), the Consumer Leasing Act
(“CLA”), and its implementing Regulation M, and it appearing to
the Commission that this proceeding is in the public interest,
alleges:

1. Respondent is a Florida corporation with its principal
office or place of business at 400 N Hwy 17-92, Longwood, FL
32750. Respondent offers automobiles for sale or lease to
consumers.

2. The acts or practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the FTC Act, 15 U.S.C. § 44.

3. Since at least September 2014, respondent has
disseminated or caused to be disseminated advertisements to the
public promoting the purchase, finance, and leasing of
automobiles.

4. Respondent has disseminated or caused to be disseminated
advertisements promoting consumer leases for automobiles, as the
terms “advertisement” and “consumer lease” are defined in
Section 213.2 of Regulation M, 12 C.F.R. §213.2, as amended.

5. Respondent has placed numerous such advertisements for
auto sales and leases in the Orlando Sentinel newspaper. A copy
of one such full-page advertisement is attached as Exhibit A. This
advertisement contains the statements and depictions described in
Paragraphs 6 through 12 below. Respondent’s advertisements in
other editions of the Orlando Sentinel contain substantially
similar statements and depictions.

6. Respondent’s advertisements deceptively promote various
offers for vehicles with certain features at specific sales prices.

a. For example, the bottom of the attached advertisement
in Exhibit A deceptively advertises various vehicles
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for purchase, including but not limited to the following
advertisement for a Nissan Sentra, which is advertised
as having a sunroof and spoiler, for a purchase price of
$5,991.

b. Further down in the advertisement, away from the
sales price and below prominent contact information
and in much less prominent print, the following
information states that all prices are after $3,000 cash
or trade equity plus all incentives and dealer add-ons.
An illustration of the disclaimer appears as follows:

7. Thus, the actual price of each of respondent’s advertised
vehicles is $3,000 more than the dollar amount that is prominently
displayed immediately below the vehicle.

8. Additionally, in numerous instances, the advertised
discount and price are subject to various qualifications or
restrictions. Such qualifications or restrictions have included, for
example, loyalty incentives, which in many instances amount to a
$500 credit only available to prior Mazda owners. As a result, the
typical consumer will not be able to obtain the vehicles at the
advertised prices.

9. Further, the advertised prices do not reflect additional
costs required to obtain the depicted dealer-added features such as
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sunroofs and spoilers. As a result, consumers, in numerous
instances, cannot purchase vehicles with specific add-ons at the
advertised prices.

10. Respondent’s advertisements deceptively advertise that
cars may be obtained with zero down, zero payments, and zero
interest as illustrated below and in Exhibit A.

a. In truth, however, these terms are not available
because consumers are not able to obtain cars without
making any payments. As illustrated in the disclaimer
set forth in Paragraph 6(b) and Exhibit A, to purchase
a vehicle, consumers must make a $3,000 down
payment or provide the equivalent value in trade. To
lease a vehicle, consumers also must provide a $3,000
down payment.

11. Respondent’s advertisements deceptively promote “sign
and drive” lease offers indicating that no down payment is
required at lease signing. However, language appearing in fine
print at the bottom of the advertisements states that a $3,000 down
payment is required for all leases.

a. For example, the following vehicles are prominently
advertised as “sign and drive” offers with monthly
payments of $139 and $169, as depicted in Exhibit A
and illustrated below.
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b. Further down the page, the same disclaimer referenced
in Paragraph 6(b) states that “All lease payments are
$3,000 down, 42 months, 10,000 miles per year plus
tax, tag, and fees.” Thus, despite the prominent claim
that consumers could “sign and drive” for no money
down, all lease arrangements in fact require a
significant down payment amount of $3,000.

c. Additionally, these advertisements list certain terms,
such as monthly payment amounts for various lease
offers, but do not provide required information, such
as the total amount due prior to or at consummation of
the lease.

12. Respondent’s advertisements deceptively advertise “used
cars for as low as $99,” as depicted in Exhibit A and illustrated
below.

a. In truth, however, the used cars are not available from
as low as $99 because this amount is a minimum bid
amount for used cars offered at a liquidation sale. In
addition to this minimum bid, the liquidated cars
require the payment of additional fees, including, in
numerous instances, $299 in dealer fees. As a result,
consumers are not able to obtain used cars for as low
as $99.
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FEDERAL TRADE COMMISSION ACT VIOLATIONS
COUNT I
Misrepresentation of Vehicle Purchase Prices

13. Through the means described in Paragraphs 6 through 7,
respondent has represented, expressly or by implication, that
vehicles are available for purchase at the prices prominently
advertised.

14. In truth and in fact, vehicles are not available for purchase
at the prices prominently advertised. Consumers must pay an
additional $3,000 to purchase the advertised vehicles. Therefore,
respondent’s representations as alleged in Paragraph 13 were, and
are, false and misleading.

15. Respondent’s practices constitute deceptive acts or
practices in or affecting commerce in violation of Section 5(a) of
the FTC Act, 15 U.S.C. § 45(a).

COUNT 11
Misrepresentation of Prices and Rebates

16. Through the means described in Paragraphs 6 through 8,
respondent has represented, expressly or by implication, that
specific discounts, rebates, bonuses, incentives or prices are
generally available to consumers.

17. In truth and in fact, the specific dealer discounts, rebates,
bonuses, incentives or prices are not generally available to
consumers. Therefore, respondent’s representations as alleged in
Paragraph 16 of this Complaint were, and are, are false or
misleading.

18. Respondent’s practices constitute deceptive acts or
practices in or affecting commerce in violation of Section 5(a) of
the FTC Act, 15 U.S.C. § 45(a).
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COUNT 111
Misrepresentation of Prices for Added Features

19. Through the means described in Paragraphs 6 through 9,
respondent has represented, expressly or by implication, that
vehicles with certain features such as spoilers and sunroofs are
available at specific, prominently advertised prices.

20.In truth and in fact, vehicles depicted with additional
features are not available at the prominently advertised purchase
prices because the extra costs of the additional features are not
included in the advertised price.  Therefore, respondent’s
representations as alleged in paragraph 19 of this Complaint were,
and are, false and misleading.

21. Respondent’s practices constitute deceptive acts or
practices in or affecting commerce in violation of Section 5(a) of
the FTC Act, 15 U.S.C. § 45(a).

COUNT IV

Misrepresentation that Vehicles are Available for $0 Down, $0
Payments, and $0 Interest

22. Through the means described in Paragraph 10, respondent
has represented, expressly or by implication, that vehicles are
available for sale or lease for zero down, zero payments, and zero
interest.

23. In truth and in fact, vehicles sold and leased by respondent
require a substantial down payment or the equivalent in trade
equity. Additionally, vehicles sold or leased by respondent
routinely require monthly payments and fees.  Therefore,
respondent’s representations as alleged in Paragraph 22 of this
Complaint were, and are, false and misleading.

24. Respondent’s practices constitute deceptive acts or
practices in or affecting commerce in violation of Section 5(a) of
the FTC Act, 15 U.S.C. § 45(a).
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COUNTV
Misrepresentation of Amount Due at Lease Inception

25. Through the means described in Paragraph 11, respondent
represented, expressly or by implication, that consumers can “sign
and drive” and pay $0 at lease inception to lease the advertised
vehicle for the advertised monthly payment amount.

26. In truth and in fact, consumers cannot “sign and drive”
and pay $0 at lease inception to lease the advertised vehicle for
the advertised monthly payment amount. Consumers also must
pay a $3,000 down payment amount. Therefore, respondent’s
representations as alleged in paragraph 25 of this Complaint were,
and are, false and misleading.

27. Respondent’s practices constitute deceptive acts or
practices in or affecting commerce in violation of Section 5(a) of
the FTC Act, 15 U.S.C. § 45(a).

COUNT VI
Misrepresentation that Vehicles are Available for $99

28. Through the means described in Paragraph 12, respondent
has represented, expressly or by implication, that consumers may
purchase or lease used vehicles for very low dollar amounts, such
as $99.

29. In truth and in fact, consumers cannot purchase or lease
vehicles for $99 because this dollar amount is a minimum bid for
vehicles offered at a liquidation event. Additionally, vehicles sold
at these liquidation events often include significant fees, including
dealer fees. Therefore, respondent’s representations as alleged in
paragraph 28 of this Complaint were, and are, false and
misleading.

30. Respondent’s practices constitute deceptive acts or
practices in or affecting commerce in violation of Section 5(a) of
the FTC Act, 15 U.S.C. § 45(a).
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VIOLATIONS OF THE CONSUMER LEASING ACT AND
REGULATION M

31. Under Section 184 of the CLA and Section 213.7 of
Regulation M, advertisements promoting consumer leases are
required to make certain disclosures (“CLA additional terms”) if
they state any of several terms, such as the amount of any
payment (“CLA triggering terms”). 15 U.S.C. § 1667¢; 12 C.F.R.
§ 213.7.

32. Respondent’s advertisements promoting consumer leases,
including but not necessarily limited to those described in
Paragraph 11, are subject to the requirements of the CLA and
Regulation M.

COUNT VII

Failure to Disclose or to Disclose Clearly and Conspicuously
Required Lease Information

33. Respondent’s advertisements promoting consumer leases,
including but not necessarily limited to those described in
Paragraph 11, have included CLA triggering terms, but have
failed to disclose or to disclose clearly and conspicuously
additional terms required by CLA and Regulation M, including
one or more of the following:

a. That the transaction advertised is a lease.

b. The total amount due prior to or at consummation or
by delivery, if delivery occurs after consummation.

c. Whether or not a security deposit is required.

d. The number, amount, and timing of scheduled
payments.

e. With respect to a lease in which the liability of the
consumer at the end of the lease term is based on the
anticipated residual value of the property, that an extra
charge may be imposed at the end of the lease term.
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34. Therefore, the practices set forth in Paragraph 33 of this
Complaint have violated Section 184 of the CLA, 15 U.S.C. §
1667¢c, and Section 213.7 of Regulation M, 12 C.F.R. § 213.7.

THEREFORE, the Federal Trade Commission, this second
day of July, 2015, has issued this complaint against respondent.

By the Commission.
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EXHIBIT A
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DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of certain acts and practices of Respondent named in
the caption hereof, and Respondent having been furnished
thereafter with a copy of a draft complaint which the Bureau of
Consumer Protection proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge Respondent with violation of the Federal Trade
Commission Act (“FTC Act”) and the Consumer Leasing Act
(“CLA”); and

Respondent, Respondent’s counsel, and counsel for the
Commission having thereafter executed an agreement containing
consent order (“consent agreement”), which includes: a statement
by Respondent that it neither admits nor denies any of the
allegations in the draft complaint, except as specifically stated in
the consent agreement, and, only for purposes of this action,
admits the facts necessary to establish jurisdiction; and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that Respondent
has violated the FTC Act and the CLA, and that a complaint
should issue stating its charges in that respect, and having
thereupon accepted the executed consent agreement and placed
such consent agreement on the public record for a period of thirty
(30) days for the receipt and consideration of public comments,
and having duly considered the comments received from
interested persons pursuant to Commission Rule 2.34, 16 C.F.R. §
2.34, now in further conformity with the procedure prescribed in
Commission Rule 2.34, the Commission hereby issues its
complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent, TT of Longwood, Inc., also doing
business as Cory Fairbanks Mazda, is a Florida
corporation with its principal office or place of
business at 400 N Hwy 17-92, Longwood, FL 32750.
Respondent offers automobiles for sale or lease to
consumers.
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The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondent, and the proceeding is in the public
interest.

ORDER

DEFINITIONS

For the purposes of this order, the following definitions shall

apply:
A.

Unless otherwise specified, “respondent” shall mean
TT of Longwood, Inc., also doing business as Cory
Fairbanks Mazda, and its successors and assigns.

“Advertisement” shall mean a commercial message in
any medium that directly or indirectly promotes a
consumer transaction.

“Clearly and conspicuously” shall mean as follows:

I. In textual communications (e.g., printed
publications or words displayed on the screen of a
computer or a mobile device), the required
disclosures are of a type, size, and location
sufficiently noticeable for an ordinary consumer to
read and comprehend them, in print that contrasts
highly with the background on which they appear;

2. In communications disseminated orally or through
audible means (e.g., radio or streaming audio), the
required disclosures are delivered in a volume and
cadence sufficient for an ordinary consumer to hear
and comprehend them;

3. In communications disseminated through video
means (e€.g., television or streaming video), the
required disclosures are in writing in a form
consistent with subparagraph (a) of this definition
and shall appear on the screen for a duration
sufficient for an ordinary consumer to read and
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comprehend them, and in the same language as the
predominant language that is wused in the
communication;

4. In communications made through interactive
media, such as the Internet, online services, and
software, the required disclosures are unavoidable
and presented in a form consistent with
subparagraph (a) of this definition, in addition to
any audio or video presentation of them; and

5. In all advertisements, the disclosure shall be in
understandable language and syntax. Nothing
contrary to, inconsistent with, or in mitigation of
the disclosure shall be used in any advertisement or
promotion.

D. “Material” shall mean likely to affect a person’s choice
of, or conduct regarding, goods or Services.

E. “Motor vehicle” or “vehicle” shall mean:

1. Any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

2. Recreational boats and marine equipment;
3. Motorcycles;

4. Motor homes, recreational vehicle trailers, and
slide-in campers; and

5. Other vehicles that are titled and sold through
dealers.

IT ISHEREBY ORDERED that respondent and its officers,
agents, representatives, and employees, directly or indirectly, in
connection with any advertisement for the purchase, financing, or
leasing of motor vehicles, shall not, in any manner, expressly or
by implication:
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A. Misrepresent the cost of:

1.

Purchasing a vehicle with financing, including but
not necessarily limited to, the amount or
percentage of the down payment, the number of
payments or period of repayment, the amount of
any payment, and the repayment obligation over
the full term of the loan, including any balloon
payment; or

Leasing a vehicle, including but not necessarily
limited to, the total amount due at lease inception,
the down payment, amount down, acquisition fee,
capitalized cost reduction, any other amount
required to be paid at lease inception, and the
amounts of all monthly or other periodic payments;
or

B. Misrepresent any other material fact about the price,
sale, financing, or leasing of any vehicle.

IT IS FURTHER ORDERED that respondent and its
officers, agents, representatives, and employees, directly or
indirectly, in connection with any advertisement for the purchase,
financing, or leasing of motor vehicles, shall not, in any manner,
expressly or by implication:

A. Represent that a discount, rebate, bonus, incentive or
price is available unless:

1.

It is available to all consumers, and for all vehicles
advertised; or

The representation clearly and conspicuously
discloses all qualifications or restrictions on: (a) a
consumer’s ability to obtain the discount, rebate,
bonus, incentive, or price and (b) the vehicles
available at the discount, rebate, bonus incentive,
or price.
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Misrepresent any of the following:

1.

The existence or amount of any discount, rebate,
bonus, incentive, or price;

The existence, price, value, coverage, or features
of any product or service associated with the motor
vehicle purchase;

The number of vehicles available at particular
prices; or

Any other material fact about the price, sale,
financing, or leasing of motor vehicles.

IT IS FURTHER ORDERED that respondent and its
officers, agents, representatives, and employees, directly or
indirectly, in connection with any advertisement for any consumer
lease, shall not, in any manner, expressly or by implication:

A.

State the amount of any payment or that any or no
initial payment is required at lease inception without
disclosing clearly and conspicuously the following
terms:

1.

2.

That the transaction advertised is a lease;
The total amount due at lease signing or delivery;
Whether or not a security deposit is required,

The number, amounts, and timing of scheduled
payments; and

That an extra charge may be imposed at the end of
the lease term in a lease in which the liability of
the consumer at the end of the lease term is based
on the anticipated residual value of the vehicle; or
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B. Fail to comply in any respect with Regulation M, 12
C.F.R. Part 213, as amended, and the Consumer
Leasing Act, 15 U.S.C. §§ 1667-1667f, as amended.

V.

IT IS FURTHER ORDERED that respondent shall, for five
(5) years after the last date of dissemination of any representation
covered by this order, maintain and upon request make available
to the Federal Trade Commission for inspection and copying:

A. All advertisements and promotional materials
containing the representation;

B. All materials that were relied upon in disseminating
the representation;

C. All evidence in its possession or control that
contradicts, qualifies, or calls into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations; and

D. Any documents reasonably necessary to demonstrate
full compliance with each provision of this order,
including but not limited to all documents obtained,
created, generated, or that in any way relate to the
requirements, provisions, or terms of this order, and all
reports submitted to the Commission pursuant to this
order.

V.

IT IS FURTHER ORDERED that respondent shall deliver a
copy of this order to all current and future principals, officers,
directors, and managers, and to all current and future employees,
agents, and representatives having responsibilities with respect to
the subject matter of this order, and shall secure from each such
person a signed and dated statement acknowledging receipt of the
order. Respondent shall deliver this order to current personnel
within thirty (30) days after the date of service of this order, and
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to future personnel within thirty (30) days after the person
assumes such position or responsibilities.

VI.

IT IS FURTHER ORDERED that respondent shall notify
the Commission at least thirty (30) days prior to any change in the
corporation(s) that may affect compliance obligations arising
under this order, including but not limited to a dissolution,
assignment, sale, merger, or other action that would result in the
emergence of a successor corporation; the creation or dissolution
of a subsidiary, parent, or affiliate that engages in any acts or
practices subject to this order; the proposed filing of a bankruptcy
petition; or a change in the corporate name or address. Provided,
however, that, with respect to any proposed change in the
corporation about which respondent learns less than thirty (30)
days prior to the date such action is to take place, respondent shall
notify the Commission as soon as is practicable after obtaining
such knowledge. Unless otherwise directed by a representative of
the Commission in writing, all notices required by this Part shall
be emailed to Debrief@ftc.gov or sent by overnight courier (not
U.S. Postal Service) to: Associate Director for Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue, NW, Washington, DC, 20580. The subject
line must begin: TT OF LONGWOOD, INC., also d/b/a CORY
FAIRBANKS MAZDA.

VII.

IT IS FURTHER ORDERED that respondent, within sixty
(60) days after the date of service of this order, shall file with the
Commission a true and accurate report, in writing, setting forth in
detail the manner and form of its own compliance with this order.
Within ten (10) days of receipt of written notice from a
representative of the Commission, it shall submit additional true
and accurate written reports.

VIII.

This order will terminate on July 2, 2035, or twenty (20) years
from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
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accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than
twenty (20) years;
B. This order’s application to any respondent that is not

named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“FTC”) has accepted, subject
to final approval, an agreement containing a consent order from
TT of Longwood, Inc., also doing business as Cory Fairbanks
Mazda. The proposed consent order has been placed on the
public record for thirty (30) days for receipt of comments by
interested persons. Comments received during this period will
become part of the public record. After thirty (30) days, the FTC
will again review the agreement and the comments received, and
will decide whether it should withdraw from the agreement and
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take appropriate action or make final the agreement’s proposed
order.

The respondent is a motor vehicle dealer. According to the
FTC’s complaint, the respondent has misrepresented: (1) vehicle
purchase prices; (2) that advertised prices, discounts, rebates,
bonuses, and incentives are available to all consumers; (3) the
prices for added features such as spoilers and sunroofs; (4) that
vehicles are available for sale or lease for zero down, zero
payments, or zero interest; (5) that vehicles are available for $99;
and (6) that consumers can pay $0 at the inception of a lease to
lease the advertised vehicle for the advertised monthly payment
amount. The complaint alleges therefore that the representations
are false and misleading in violation of Section 5 of the FTC Act.

In addition, the complaint alleges the respondent violated the
Consumer Leasing Act (“CLA”) and Regulation M for failing to
disclose or to disclose clearly and conspicuously certain costs and
terms when advertising vehicles for lease.

The proposed order is designed to prevent the respondent
from engaging in similar deceptive practices in the future. Part
LA of the proposed order prohibits the respondent from
misrepresenting the cost of: (1) purchasing a vehicle with
financing, including but not necessarily limited to the amount or
percentage of the down payment, the number of payments or
period of repayment, the amount of any payment, and the
repayment obligation over the full term of the loan, including any
balloon payment; or (2) leasing a vehicle, including but not
limited to the total amount due at lease inception, the down
payment, amount down, acquisition fee, capitalized cost
reduction, any other amount required to be paid at lease inception,
and the amounts of all monthly or other periodic payments. Part
I.B prohibits the respondent from misrepresenting any other
material fact about the price, sale, financing, or leasing of any
vehicle.

Part II.A of the proposed order prohibits respondent from
representing that a discount, rebate, bonus, incentive or price is
available unless: (1) it is available to all consumers, and for all
vehicles advertised; or (2) the representation clearly and
conspicuously discloses all qualifications or restrictions on: (a) a
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consumer’s ability to obtain the discount, rebate, bonus, incentive,
or price and (b) the vehicles available at the discount, rebate,
bonus incentive, or price. Part II.B prohibits respondent from
misrepresenting any of the following: (1) the existence or amount
of any discount, rebate, bonus, incentive, or price; (2) the
existence, price, value, coverage, or features of any product or
service associated with the motor vehicle purchase; (3) the
number of vehicles available at particular prices; or (4) any other
material fact about the price, sale, financing, or leasing of motor
vehicles.

Part III of the proposed order addresses the CLA allegations.
Part III.A prohibits the respondent from stating the amount of any
payment or that any or no initial payment is required at lease
inception without disclosing clearly and conspicuously: (1) that
the transaction advertised is a lease; (2) the total amount due at
lease signing or delivery; (3) whether or not a security deposit is
required; (4) the number, amounts, and timing of scheduled
payments; and (5) that an extra charge may be imposed at the end
of the lease term. Part IIL.B prohibits the respondent from
violating any provision of the CLA or Regulation M.

Part IV of the proposed order requires the respondent to keep
copies of relevant advertisements and materials substantiating
claims made in the advertisements. Part V requires the
respondent to provide copies of the order to certain of its
personnel. Part VI requires notification to the Commission
regarding changes in corporate structure that might affect
compliance obligations under the order. Part VII requires the
respondent to file compliance reports with the Commission.
Finally, Part VIII is a provision ‘“sunsetting” the order after
twenty (20) years, with certain exceptions.

The purpose of this analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the complaint or proposed order, or to modify in
any way the proposed order’s term.
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IN THE MATTER OF

REYNOLDS AMERICAN INC.
AND
LORILLARD, INC.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATION OF
SECTION 7 OF THE CLAYTON ACT AND SECTION 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-4533; File No. 141 0168
Complaint, July 13, 2015 — Decision, July 30, 2015

The consent order addresses the $27.4 billion acquisition by Reynold of
certain assets of Lorillard. The proposed Reynolds American is the second
largest cigarette producer in the United States with Lorillard being the third.
The complaint alleges that the acquisition, if consummated, would violate
Section 7 of the Clayton Act, as amended, and Section 5 of the Federal Trade
Commission Act, by substantially lessening competition in the market for
traditional combustible cigarettes. The Consent Agreement allows Reynolds to
complete its acquisition of Lorillard, but requires Reynolds to divest several of
its post-acquisition assets to Imperial. Among other terms, the Consent
Agreement requires Reynolds to sell Imperial four of its post-acquisition
cigarette brands: Winton, Kool, Salem, and Maverick. The Commission’s
order requires not only that the brands be divested, but also that Reynolds
divest to Imperial the Lorillard manufacturing facilities in Greensboro, North
Carolina, and provide Imperial with the opportunity to hire most of the existing
Lorillard management, staff, and salesforce. Details about the divestiture are
included in the analysis to aid public comment for this matter.

Participants

For the Commission: James Abell, Joonsuk Lee, Meredith
Levert, Victoria Lippincott. Michael Lovinger, Sean Sullivan, and
Robert Tovsky,

For the Respondents: Joe Sims and Craig Waldman, Jones
Day; Sara Razi and Matthew Reilly, Simpson Thacher.

COMPLAINT

As authorized by the Clayton Act and the Federal Trade
Commission  Act, the  Federal Trade Commission
(“Commission”), having reason to believe that Reynolds
American Inc. (“Reynolds”), a corporation subject to the
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jurisdiction of the Commission, has agreed to acquire Lorillard,
Inc. (“Lorillard”), a corporation subject to the jurisdiction of the
Commission, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act (“FTC Act”), as amended, 15 U.S.C. § 45, and it
appearing to the Commission that a proceeding on this matter
would be in the public interest, issues this Complaint, stating the
following charges.

I.LRESPONDENTS

1.  Respondent Reynolds is a corporation existing and doing
business under and by virtue of the laws of North Carolina, with
its office and principal place of business at 401 North Main Street,
Winston-Salem, North Carolina 27101. Directly or by a
subsidiary, Reynolds sold approximately 70 billion cigarettes
throughout the United States in 2014.

2. Respondent Lorillard is a corporation existing and doing
business under and by virtue of the laws of Delaware, with its
office and principal place of business at 714 Green Valley Road,
Greensboro, North Carolina, 27408-7018. Directly or by a
subsidiary, Lorillard sold approximately 39 billion cigarettes
throughout the United States in 2014.

3. Each Respondent is, and at all times relevant herein has
been, engaged in commerce, as “commerce” is defined in Section
1 of the Clayton Act, as amended, 15 U.S.C. § 12, and is a
company whose business is in or affects commerce, as
“commerce” is defined in Section 4 of the FTC Act, as amended,
15 U.S.C. § 44.

II.THE PROPOSED ACQUISITION

4.  Pursuant to an agreement executed on July 15, 2014 (the
“Agreement”), Reynolds proposes to acquire all of the voting
securities of Lorillard for approximately $27.4 billion (the
“Acquisition”). The Acquisition is subject to Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18.
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I1I.THE RELEVANT MARKETS

5. The relevant line of commerce for analyzing the
Acquisition is the design, manufacture, and sale of traditional
combustible cigarettes (“cigarettes”).

6.  The relevant geographic area for analyzing the Acquisition
is the United States.

IV.THE STRUCTURE OF THE MARKET

7. The U.S. cigarette market is already concentrated. After
the acquisition, Altria Group, Inc. and Reynolds would have
approximately 90% of all U.S. cigarette sales. As measured by the
Herfindahl-Hirschman Index, the Acquisition would increase the
concentration index of the market by roughly 775 points, to a
post-merger level of roughly 4,250. This increase in concentration
far exceeds the thresholds set out in the Horizontal Merger
Guidelines for raising a presumption that the Acquisition would
create or enhance market power.

V.BARRIERS TO ENTRY AND EXPANSION

8.  Entry and expansion by other cigarette producers would
not deter or counteract the anticompetitive harm of the
Acquisition. Entry is unlikely in light of the statutory and
regulatory barriers to product development and advertising, and
the contractual barriers to securing visible shelf space at retail.

VI.EFFECTS OF THE ACQUISITION

9.  The Acquisition, if consummated, is likely to substantially
lessen competition for the retail sale of cigarettes in the United
States in the following ways, among others:

a. by eliminating current and emerging competition
between Respondents Reynolds and Lorillard,

b. by increasing the likelihood that Respondent Reynolds
will unilaterally exercise market power; and
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c. by increasing the likelihood of, or facilitating,
coordinated interaction between the remaining
participants in the relevant market.

VIl. VIOLATIONS CHARGED

10. The Agreement described in Paragraph 4 constitutes a
violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45.

11.  The Acquisition described in Paragraph 4, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. §45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this thirtieth day of July, 2015,
issues this Complaint against the Respondents.

By the Commission, Commissioner Brill and Commissioner
Wright dissenting.

DECISION AND ORDER

The Federal Trade Commission (“Commission’), having
initiated an investigation of the proposed acquisition of
Respondent Lorillard, Inc. (“Lorillard”), by Respondent Reynolds
American Inc. (“Reynolds”), and Respondents having been
furnished thereafter with a copy of a draft of Complaint that the
Bureau of Competition proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge Respondents with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
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Order (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint, and having accepted the executed Consent Agreement
and placed such Consent Agreement on the public record for a
period of thirty (30) days for the receipt and consideration of
public comments, and having duly considered the comments
received from interested persons, now in further conformity with
the procedure described in Commission Rule 2.34, 16 C.F.R. §
2.34, the Commission hereby makes the following jurisdictional
findings and issues the following Decision and Order (“Order”):

I. Respondent Reynolds American Inc. is a corporation
organized, existing, and doing business under, and by
virtue of, the laws of North Carolina with its office and
principal place of business at 401 North Main Street,
Winston-Salem, NC 27101.

2. Respondent Lorillard, Inc., is a corporation organized,
existing, and doing business under, and by virtue of,
the laws of the state of Delaware with its principal
place of business located at 714 Green Valley Road,
Greensboro, NC 27401.

3. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondents and the proceeding is in the public
interest.



132

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 160

Decision and Order

ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

“Reynolds” means Reynolds American Inc., its
directors, officers, employees, agents,
representatives, successors, and assigns; and the joint
ventures, subsidiaries, partnerships, divisions, groups,
and affiliates in each case controlled by Reynolds
American Inc., and the respective directors, officers,
employees, agents, representatives, successors, and
assigns of each.

“Lorillard” means Lorillard, Inc., its directors, officers,
employees, agents, representatives,
successors, and assigns; and the joint ventures,
subsidiaries, partnerships, divisions, groups, and
affiliates in each case controlled by Lorillard, Inc., and
the respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

“Imperial” means Imperial Tobacco Group PLC, a
public limited company incorporated under the laws of
England and Wales with its headquarters and principal
place of business located at 121 Winterstoke Road
Bristol BS3 2LL, United Kingdom. Imperial Tobacco
Group PLC’s U.S. subsidiaries are ITG Brands, LLC,
a Texas limited liability company (f/k/a Lignum-2,
L.L.C.), and Commonwealth Altadis, Inc., with its
principal place of business located in Fort Lauderdale,
Florida.

“Commission” means the Federal Trade Commission.

“Acquirer” means Imperial or any Person that receives
the prior approval of the Commission to acquire the
Combined Cigarette Business pursuant to this Decision
and Order.
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“Acquisition” means the proposed acquisition by
Reynolds of Lorillard as described in the Agreement
and Plan of Merger, dated as of July 15, 2014, between
Respondents Reynolds and Lorillard.

“Acquisition Date” means the date the Acquisition is
consummated.

“Assets” means the tangible and intangible assets
related to the manufacture, distribution, and sale of the
Reynolds Cigarette Brands and Lorillard Cigarette
Brand. Such assets include, among other things:

1. All Business Records relating to the research,
development, manufacture, distribution, marketing
or sale of the Brands including, but not limited to:

a. Brand profit and loss statements, contribution
statements, advertising, promotional and
marketing spend records for each Brand since
January 1, 2010;

b. A list of all direct customers who have bought
the Brands from Reynolds and Lorillard at any
time from January 1, 2010, including names
and addresses, telephone numbers of the
individual customer contracts, and unit and
dollar amount of sales, by Brand, for each
customer;

c. All names of manufacturers and suppliers
under contract, and the contract, with
Respondent Reynolds or Respondent Lorillard
who produce for, or supply to, Respondent
Reynolds or Respondent Lorillard, as
applicable, in connection with the manufacture
or sale of each of the Brands; and

d. All current and projected advertising,
promotional, and marketing information,
materials, and programs specifically dedicated
to the sale and distribution of each of the
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Brands including, but not limited to, sales
training  materials, = consumer  research
(quantitative and qualitative), pricing and
marketing research and documents, advertising
and promotions.

A bill of materials for each of the Brands,
consisting of full manufacturing standards and
procedures, quality control  specifications,
specifications for raw materials and components,
including a list of authorized sources for materials
and components;

Machinery used for the manufacture of the Brands;

Finished goods inventories uniquely related to each
of the Brands and Lorillard Cigarette Brand
packaging;

All fixtures, shelving, and point of sale materials,
owned by Respondent Lorillard at any retail or
wholesale location relating to the Lorillard
Cigarette Brand;

Trademarks, trade dress, trade secrets, technical
information, Intellectual Property, Patents,
manufacturing technology, know-how, tobacco
content  formulae, designs, specifications,
drawings, processes, quality control data, and any
other intellectual property exclusively related to
any of the Brands;

A copy of all testing and results required by any
regulatory authority specific to the Brands from
January 1, 2010, including but not limited to tar
and nicotine content testing, and all regulatory
registrations and correspondence;

A copy and license to all internal toxicology
testing and historical test data of the Lorillard and
Reynolds research and development staff
including, but not limited to, animal testing and
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ingredient databases relating to the Lorillard
Cigarette Brand and the Reynolds Cigarette
Brands, respectively;

9. All consents, licenses, certificates, registrations, or
permits issued, granted, given, or otherwise made
available by or under the authority of any
governmental body, including, but not limited to
the Food and Drug Administration, or pursuant to
any legal requirement relating to the research,
development, manufacture, distribution, marketing
or sale of the Brands, and all pending applications
therefor or renewals thereof;

10. All price lists for each of the Brands from January
1,2010.

Provided, however,, that “Assets” does not include any
asset, described above, that is not included in the
Remedial Agreement that receives the Commission’s
approval.

“Brands” means, collectively, the Reynolds Cigarette
Brands and the Lorillard Cigarette Brand.

“Business Records” means all originals and all copies
of any operating, financial or other information,
documents, data, computer files (including files stored
on a computer’s hard drive or other storage media),
electronic files, books, records, ledgers, papers,
instruments, and other materials, whether located,
stored, or maintained in traditional paper format or by
means of electronic, optical, or magnetic media or
devices, photographic or video images, or any other
format or media, including, without Ilimitation:
distributor files and records; customer files and
records, customer  lists, customer  product
specifications, customer purchasing histories, customer
service and support materials, customer approvals, and
other information; credit records and information;
correspondence; referral sources; supplier and vendor
files and lists; advertising, promotional, and marketing
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materials, including website content; sales materials;
research and development data, files, and reports;
technical information; data bases; studies; designs,
drawings, specifications and creative materials;
production records and reports; service and warranty
records; equipment logs; operating guides and
manuals; employee and personnel records; education
materials; financial and accounting records; and other
documents, information, and files of any kind.

“Cigarette” means any roll of tobacco wrapped in
paper not containing tobacco.

“Combined Cigarette Business” means the Reynolds
Cigarette Business and the Lorillard Cigarette
Business.

“Confidential Business Information” means Business
Records and Intellectual  Property  (together
“Information””) owned by, or in the possession or
control of, Respondent Reynolds that is not in the
public domain and that is directly related to the
Combined Cigarette Business. provided, however, that
the term “Confidential Business Information”
EXCLUDES the following Information:

1. Information relating to any of Respondent
Reynolds’ general business strategies or practices:

a. that are not divested pursuant to this Order; and

b. do not discuss exclusively the Reynolds
Cigarette Brands or Lorillard Cigarette Brand,
or

c. are aggregated Information that includes
Information about Reynolds Cigarette Brands
or Lorillard Cigarette Brand

2. Information not divested to the Acquirer pursuant
to a Remedial Agreement including, but not
limited to, Information permitted to be retained by
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Respondent Reynolds under the Remedial
Agreement;

Information that is:
a. provided to an Acquirer; and

b. is unrelated to the Combined Cigarette
Business acquired by that Acquirer; or

c. is exclusively related to businesses or products
retained by Respondent Reynolds;

Information provided to Respondent Reynolds, by
third parties, including, but not limited to,
wholesalers, retailers, or third party data providers
such as Management Sciences Associates, Inc.,
Burke Inc., Information Resources, Inc., Capstone
Research, Inc., Nielsen, Bellomy Research, Inc.,
MARC Research, Lieberman Research Inc.,
BuzzBack, and TNS Custom Research, Inc.;

Information obtained by Respondent Reynolds,
after the Divestiture Date, concerning the
competitive or other activities of the Acquirer;

Information that is protected by the attorney work
product, attorney-client, joint defense, or other
privilege prepared in connection with the
Acquisition and relating to any United States, state,
or foreign antitrust or competition law;

Information that Respondent Reynolds
demonstrate to the satisfaction of the Commission,
in the Commission’s sole discretion:

a. Was or becomes generally available to the
public other than as a result of disclosure by
Respondent Reynolds;

b. Is necessary to be included in Respondent
Reynolds’ mandatory regulatory filings;
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c. Was available, or becomes available, to
Respondent Reynolds on a non-confidential
basis, but only if, to the knowledge of
Respondent Reynolds, the source of such
Information is not in breach of a contractual,
legal, fiduciary, or other obligation to maintain
the confidentiality of the Information;

d. Is Information the disclosure of which is
consented to by the Acquirer;

e. Is necessary to be exchanged in the course of
consummating the Acquisition or the
transaction under the Remedial Agreement;

f. Is disclosed in complying with the Order;

g. Is Information the disclosure of which is
necessary to allow Respondents to comply with
the requirements and obligations of the laws of
the United States and other countries, and
decisions of Government Entities; or

h. Is disclosed in obtaining legal advice.

“Cost-Plus Price” means a cost not to exceed a ten
percent premium on the cost of labor, material, travel
and other expenditures to the extent the costs are
directly incurred to provide the product or service or
are reasonably allocated to the provision of such
product or service.

“Designated Employee” means employees of
Respondent Lorillard who are or have worked for
Respondent Lorillard since July 15, 2014, including,
but not limited to, employees at the Lorillard
Manufacturing Facility, Respondent Lorillard sales
personnel, and executives, EXCEPT for those Persons
listed on Non-Public Appendix C.

“Divestiture Date” means the date on which
Respondent Reynolds (or a Divestiture Trustee) close
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on the divestiture of the Combined Cigarette Business
as required by Paragraph II (or Paragraph IV) of this
Order.

“Imperial Divestiture Agreement” means the Asset
Purchase Agreement, dated as of July 15, 2014, as
amended, between Respondent Reynolds and Imperial
for the divestiture of the Combined Cigarette Business
attached, partially as Non-public Appendix A, and
partially as Appendix B (public portions), including all
amendments, exhibits, attachments, agreements
(including an agreement between Respondent Lorillard
and Imperial), and schedules, negotiated by the parties
up to the date approved by the Commission, thereto,
including, but not limited to:

1. the following documents, including all
amendments, exhibits, attachments, agreements,
and schedules thereto, between Respondent
Reynolds and Imperial:

a. Route to Market Agreement, Exhibit C to the
Asset Purchase Agreement, dated as of July 15,
2014;

b. Transition Services Agreement;

c. the Reciprocal Manufacturing Agreement,
(“Reynolds-Imperial Reciprocal-
Manufacturing Agreement”);

d. the Patent License Agreement;

e. the  Substantial  Equivalence  License
Agreement;

f. the Supply Agreement For Reconstituted
Tobacco;

g. the Retained Trademark and Retained UPC
Codes Agreement;



140

FEDERAL TRADE COMMISSION DECISIONS

2.

VOLUME 160

Decision and Order

h. the Document Access, Return, and
Preservation Agreement;

i. the RAI Information Protection Agreement;

j. the Imperial Information Protection

Agreement; and

The Transfer Agreement, between Respondent
Lorillard and Imperial as Exhibit I to the Asset
Purchase Agreement, dated as of July 15, 2014,
including all amendments, exhibits, attachments,
agreements, and schedules thereto.

“Intellectual Property” means:

1.

Patents, and the rights to obtain and file for
Patents, trademarks, and copyrights and
registrations thereof and to bring suit against a
third party for the past, present or future
infringement, misappropriation, dilution, misuse or
other violations of any of the foregoing;

product manufacturing technology, including
process technology, technology for equipment,
inspection  technology, and research and
development of product or process technology;

product and manufacturing copyrights;

all plans (including proposed and tentative plans,
whether or not adopted or commercialized),
research  and  development, specifications,
drawings, and other assets (including the non-
exclusive right to use Patents, know-how, and
other intellectual property relating to such plans);

product trademarks, trade dress, trade secrets,
technology, know-how,  techniques, data,
inventions, practices, methods, and other
confidential or proprietary technical, business,
research, development, and other information,
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formulas, and proprietary information (whether
patented, patentable or otherwise) related to the
manufacture of the products, including, but not
limited to, all product specifications, processes,
analytical methods, product designs, plans, trade
secrets, ideas, concepts, manufacturing,
engineering, and other manuals and drawings,
standard operating procedures, flow diagrams,
chemical, safety, quality assurance, quality control,
research records, clinical data, compositions,
annual product reviews, regulatory
communications, control history, current and
historical ~information associated with any
Government Entity approvals and compliance, and
labeling and all other information related to the
manufacturing process, and supplier lists;

licenses including, but not limited to, third party
software, if transferrable, and sublicenses to
software modified by Respondents;

formulations and a description of all ingredients,
materials, or components used in the manufacture
of products; and

any other intellectual property used in the past by
Respondents in the design, manufacture, and sale
of the Brands.

“Lorillard Cigarette Brand” means the following brand
of Cigarettes in the U.S.: Maverick.

“Lorillard Cigarette Business” means:

1.

The Lorillard Cigarette Brand Assets;

2. The Lorillard Manufacturing Facility.

“Lorillard Manufacturing Facility” means the
infrastructure and factory located at East Market St.,
Greensboro, N.C. 27401, including, but not limited to,
all real property interests (including fee simple



142

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 160

Decision and Order

interests and real property leasehold interests),
including all easements, appurtenances, licenses, and
permits, together with all buildings and other
structures, facilities, and improvements located
thereon, owned, leased, or otherwise held by
Respondent Lorillard, and all Tangible Personal
Property therein, and parts, inventory, and all other
assets relating to the research, development,
manufacture, distribution, marketing or sale of the
Lorillard Cigarette Business. provided, however, that
parts, inventory, designs, or other assets held for use
exclusively by or for the Lorillard Retained Business,
may be excluded.

Provided, further, however, that “Lorillard
Manufacturing Facility” does not include any real
property interests or Tangible Personal Property,
described above, that is not included in the Remedial
Agreement that receives the Commission’s approval.

“Lorillard Migration Manufacturing Machinery”
means the machinery located at the Lorillard
Manufacturing Facility that will be moved to a
manufacturing facility owned by, or operated by or on
behalf of, Respondent Reynolds as a part of the
Imperial Divestiture Agreement.

“Lorillard Retained Business” means the assets and
businesses of Respondent Lorillard, other than the
Lorillard Cigarette Business, and the Lorillard
Migration Manufacturing Machinery.

“Order Date” means the date on which this Decision
and Order is issued by the Commission.

“Person” means any individual, partnership, firm,
corporation,  association, trust,  unincorporated
organization, or other business entity other than
Respondents.

“Patents” means pending patent applications, including
provisional patent applications, invention
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disclosures, certificates of invention and applications
for certificates of invention and statutory invention
registrations, in each case existing as of the
Acquisition Date, and includes all reissues, additions,
divisions, continuations, continuations-in-part,
supplementary protection certificates, extensions and
reexaminations thereof, all inventions disclosed
therein, and all rights therein provided by international
treaties and conventions.

“Remedial Agreement” means:

1. the Imperial Divestiture Agreement if such
agreement has not been rejected by the
Commission; or

2. any agreement between Respondent Reynolds and
an Acquirer (or between a Divestiture Trustee and
an Acquirer) that has been approved by the
Commission to accomplish the requirements of this
Order, including all amendments, exhibits,
attachments, agreements, and schedules thereto,
related to the relevant assets or rights to be
assigned, granted, licensed, divested, transferred,
delivered, or otherwise conveyed, including
without limitation, any agreement by Respondent
Reynolds to supply specified products or
components thereof, and that has been approved by
the Commission to accomplish the requirements of
this Order.

“Reynolds Cigarette Brands” means the following
brands of Cigarettes in the U.S.: Winston, Salem, and
KOOL.

“Reynolds Cigarette Business” means:
1. The Reynolds Cigarette Brands Assets; and

2. The Reynolds  Migration  Manufacturing
Machinery.
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“Reynolds Migration Manufacturing Machinery”
means the machinery located at Respondent Reynolds’
Tobaccoville cigarette manufacturing facility, located
at 7855 King Tobaccoville Road, Tobaccoville, NC
27050, that will be moved to a manufacturing facility
owned by, or operated by or on behalf of, Imperial as a
part of the Imperial Divestiture Agreement.

Provided, however, that ‘“Reynolds Migration
Manufacturing Machinery” does not include any
machinery, described above, that is not included in the
Remedial Agreement that receives the Commission’s
approval.

“Tangible Personal Property” means all machinery,
equipment, tools, furniture, office equipment,
computer hardware, supplies, materials, vehicles,
rolling stock, and other items of tangible personal
property (other than inventories) of every kind owned
or leased by Respondents, together with any express or
implied warranty by the manufacturers or sellers or
lessors of any item or component part thereof and all
maintenance records and other documents relating
thereto.

“Transitional Assistance” means transitional services
that may be required by the Acquirer for the operation
of the divested business including, but not limited to
administrative assistance (including, but not limited to,
order  processing, shipping, accounting, and
information  transitioning  services),  technical
assistance, and supply agreements.

IT ISFURTHER ORDERED that:

A.

On the Acquisition Date, Respondent Reynolds shall
divest the Combined Cigarette Business, absolutely
and in good faith, to Imperial, pursuant to, and in
accordance with, the Imperial Divestiture Agreement.
The Imperial Divestiture Agreement (which includes,
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among other things, the divestiture agreement, supply
agreements, and transition services agreements)
between Respondent Reynolds and Imperial shall not
vary or contradict, or be construed to vary or
contradict, the terms of this Order, it being understood
that nothing in this Order shall be construed to reduce
any rights or benefits of Imperial, or to reduce any
obligations of Respondent Reynolds under such
Imperial Divestiture Agreement, and such Imperial
Divestiture  Agreement, if approved by the
Commission, shall be incorporated by reference into
this Order and made a part hereof.

Provided, however, that if Respondent Reynolds has
divested the Combined Cigarette Business to Imperial
prior to the Order Date, and if, at the time the
Commission determines to make this Order final, the
Commission notifies Respondent Reynolds that
Imperial is not an acceptable purchaser of the
Combined Cigarette Business, then Respondent
Reynolds shall immediately rescind the transaction
with Imperial, in whole or in part, as directed by the
Commission, and shall divest the Combined Cigarette
Business, including, as directed by the Commission,
adding assets related to the Brands that are not
included in the Combined Cigarette Business, within
one hundred eighty (180) days from the Order Date,
absolutely and in good faith, at no minimum price, to
an Acquirer that receives the prior approval of the
Commission, and only in a manner that receives the
prior approval of the Commission;

Provided, further, however, that if Respondent
Reynolds has divested the Combined Cigarette
Business to Imperial prior to the Order Date, and if, at
the time the Commission determines to make this
Order final and effective, the Commission notifies
Respondent Reynolds that the manner in which the
divestiture was accomplished is not acceptable, the
Commission may direct Respondent Reynolds, or
appoint a Divestiture Trustee, to effect such
modifications to the manner of divestiture of the
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Combined Cigarette Business (including, but not
limited to, entering into additional agreements or
arrangements, or adding assets related to the Brands
that are not included in the Combined Cigarette
Business ) as the Commission may determine are
necessary to satisfy the requirements of this Order.

Respondent Reynolds shall provide:

1.

at the Acquirer’s option and approved by the
Commission as part of the Remedial Agreement,
Transitional Assistance:

sufficient to enable the Acquirer to operate the
divested business in substantially the same
manner that Respondents conducted the
divested assets and business prior to the
divestiture; and

at substantially the same level and quality as
such services are provided by Respondents in
connection with their operation of the divested
assets and businesses prior to the divestiture.

Transitional Assistance included in the Imperial
Divestiture Agreement includes, but is not limited

a. An agreement that, among other things,

provides for the supply to Imperial Cigarettes
from the Reynolds Cigarette Brands for a
period, at Imperial’s option, of up two (2) years
from the Divestiture Date, with an option for
Imperial for successive one-year extensions;

An agreement relating to the Reynolds
Migration Manufacturing Machinery which
involves the removal, transfer, and
reinstallation of Respondent Reynolds’
machines that manufacture the Reynolds
Cigarette Brands (including machines for
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manufacturing filters) as directed by Imperial;
and

c. An agreement that allows for, among other
things, Imperial access for a period of time to
certain signage and shelf space at retail
locations previously occupied or used by the
Lorillard Cigarette Brand.

3. Transitional Assistance not included in the
Remedial Agreement, if requested by the Acquirer
within one (1) year after the Divestiture Date, and
if the Monitor, after consultation with Respondent
Reynolds, and approved by Commission staff,
believes such additional assistance is necessary for
the Acquirer to operate the Combined Cigarette
Business. provided, however,, that Respondent
Reynolds shall not (i) require the Acquirer to pay
compensation for Transitional Assistance that
exceeds the Cost-Plus Price of providing such
goods and services, or (ii) limit the damages (such
as indirect, special, and consequential damages)
which an Acquirer would be entitled to receive in
the event of Respondent Reynolds’ breach of any
agreement to provide Transitional Assistance.

Respondents shall not terminate or modify any
agreement that is part of the Remedial Agreement
before the end of the agreement, as approved by the
Commission, without prior approval of the
Commission.

Until the Divestiture Date, Respondents shall take such
actions as are necessary to:

1. maintain the full economic viability and
marketability of the Combined Cigarette Business;

2. minimize any risk of loss of competitive potential
for the Combined Cigarette Business;
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prevent the destruction, removal, wasting,
deterioration, or impairment of any of the assets
related to the Combined Cigarette Business; and

not sell, transfer, encumber, or otherwise impair
the Combined Cigarette Business (other than in the
manner prescribed in this Order) nor take any
action that lessens the full economic viability,
marketability, or competitiveness of the Combined
Cigarette Business.

No later than from the date Respondents execute the
Consent Agreement, Respondents shall provide a
proposed Acquirer with the opportunity to recruit and
employ any Designated Employee in conformance
with the following:

1.

No later than ten (10) days after a request from a
proposed Acquirer, or staff of the Commission,
Respondents shall provide a proposed Acquirer
with the following information for each Designated
Employee, to the extent permitted by law:

a. name, job title or position, date of hire and
effective service date;

b. a specific description of the employee’s
responsibilities;

c. the base salary or current wages;

d. the most recent bonus paid, aggregate annual
compensation for the employee’s last fiscal
year and current target or guaranteed bonus, if
any;

e. employment status (i.e., active or on leave or
disability; full-time or part-time);

f. any other material terms and conditions of
employment in regard to such employee that
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are not otherwise generally available to
similarly-situated employees; and

g. at a proposed Acquirer’s option, copies of all
employee benefit plans and summary plan
descriptions (if any) applicable to the relevant
Designated Employee(s).

2. No later than ten (10) days after a request from a
proposed Acquirer, Respondents shall provide the
proposed Acquirer with an opportunity:

a. to meet, personally and outside the presence or
hearing of any employee or agent of
Respondent, with any Designated Employee;

b. to inspect the personnel files and other
documentation relating to any such employee,
to the extent permissible under applicable laws;
and

c. to make offers of employment to any
Designated Employee.

3. Respondents shall (i) not interfere, directly or
indirectly, with the hiring or employing by a
proposed Acquirer of any Designated Employee,
(i1) not offer any incentive to any Designated
Employee to decline employment with a proposed
Acquirer, (ii1) not make any counteroffer to any
Designated Employee who receives a written offer
of employment from a proposed Acquirer;
provided, however,, that nothing in this Order shall
be construed to require Respondents to terminate
the employment of any employee or prevent
Respondents from continuing the employment of
any employee; and (iv) remove any impediments
within the control of Respondents that may deter
any Designated Employee from accepting
employment with a proposed Acquirer, including,
but not limited to, any non-compete or
confidentiality provisions of employment or other
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contracts with Respondents that would affect the
ability of such employee to be employed by a
proposed Acquirer.

For a period of two (2) years after the Divestiture
Date, Respondent Reynolds shall not, directly or
indirectly, solicit, induce, or attempt to solicit or
induce any Person employed by the Acquirer, to
terminate his or her employment relationship with an
Acquirer; provided, however,, Respondents may:

1. Advertise for employees in newspapers, trade
publications, or other media, or engage recruiters
to conduct general employee search activities, so
long as these actions are not targeted specifically at
any Acquirer employee; and

2. Hire employees of the Acquirer who apply for
employment with Respondent Reynolds, so long as
such individuals were not solicited by Respondents
in violation of this paragraph; provided, further,
however, that this sub-Paragraph shall not prohibit
Respondent Reynolds from making offers of
employment to or employing any employee of the
Acquirer if the Acquirer has notified Respondent
Reynolds in writing that an Acquirer does not
intend to make an offer of employment to that
employee, or where such an offer has been made
and the employee has declined the offer, or where
the individual’s employment has been terminated
by an Acquirer.

The purpose of this Paragraph II is to ensure the
continued use of the assets in the same businesses in
which such assets were engaged at the time of the
announcement of the Acquisition by Respondents,
minimize the loss of competitive potential for the
Combined Cigarette Business, to prevent the
destruction, removal, wasting, deterioration, or
impairment of the Combined Cigarette Business,
except for ordinary wear and tear, and to remedy the
lessening of competition resulting from the
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Acquisition as alleged in the Commission’s
Complaint.

IT ISFURTHER ORDERED that:

A.

Except in the course of (i) performing its obligations
under the Remedial Agreement, (ii) complying with
tax and financial reporting requirements or
environmental, health, and safety policies and
standards, ensuring the integrity of the financial and
operational controls on the Combined Cigarette
Business, obtaining legal advice, defending legal
claims, investigations, or enforcing actions threatened
or brought against the Combined Cigarette Business,
or (iii) as required by law or expressly allowed under
this Order,

1. Respondent Reynolds shall not:

a. provide, disclose or otherwise make available
any Confidential Business Information to any
Person;

b. use any Confidential Business Information to
interfere with any suppliers, distributors,
resellers, or customers of the Acquirer.

2. Respondent Reynolds shall make all reasonable
efforts to maintain the confidentiality of the
Confidential Business Information in the
regulatory reportings or filings, as described,
above.

The purpose of this Paragraph III is to minimize the
risk of disclosure of unauthorized use of Confidential
Business Information.
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V.

IT ISFURTHER ORDERED that:

A.

If Respondents have not divested the Combined
Cigarette Business and otherwise fully complied with
the obligations as required by Paragraph II.A of this
Order, the Commission may appoint a Divestiture
Trustee to divest the Combined Cigarette Business,
including the addition of assets related to the Brands
that are not included in the Combined Cigarette
Business, in a manner that satisfies the requirements of
this Order. = The Divestiture Trustee appointed
pursuant to this Paragraph may be the same Person
appointed as the Monitor pursuant to the relevant
provisions of this Order.

In the event that the Commission or the Attorney
General brings an action pursuant to § 5(I) of the
Federal Trade Commission Act, 15 U.S.C. § 45(l), or
any other statute enforced by the Commission,
Respondents shall consent to the appointment of a
Divestiture Trustee in such action to divest the relevant
assets in accordance with the terms of this Order.
Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the
Attorney General from seeking civil penalties or any
other relief available to it, including a court-appointed
Divestiture Trustee, pursuant to § 5(1) of the Federal
Trade Commission Act, or any other statute enforced
by the Commission, for any failure by Respondents to
comply with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a person with experience and expertise
in acquisitions and divestitures. If Respondents has
not opposed, in writing, including the reasons for
opposing, the selection of any proposed Divestiture
Trustee within ten (10) days after notice by the staff of
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the Commission to Respondents of the identity of any
proposed Divestiture Trustee, Respondents shall be
deemed to have consented to the selection of the
proposed Divestiture Trustee.

Within ten (10) days after appointment of a Divestiture
Trustee, Respondents shall execute an agreement that,
subject to the prior approval of the Commission,
transfers to the Divestiture Trustee all rights and
powers necessary to permit the Divestiture Trustee to
effect the relevant divestiture or transfer required by
the Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Order,
Respondents shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to assign, grant, license,
divest, transfer, deliver, or otherwise convey the
relevant assets that are required by this Order to be
assigned, granted, licensed, divested, transferred,
delivered, or otherwise conveyed, and to enter into
Transitional Assistance agreements

2. The Divestiture Trustee shall have twelve (12)
months from the date the Commission approves
the agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the twelve (12) month period, the
Divestiture Trustee has submitted a plan of
divestiture or believes that the divestiture can be
achieved within a reasonable time, the divestiture
period may be extended by the Commission, or in
the case of a court-appointed Divestiture Trustee,
by the court; provided, however, that the
Commission may extend the divestiture period
only two (2) times.
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3. Subject to any demonstrated legally recognized

privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records, and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered, or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondents
shall develop such financial or other information as
the Divestiture Trustee may request and shall
cooperate  with  the  Divestiture  Trustee.
Respondents shall take no action to interfere with
or impede the Divestiture Trustee’s
accomplishment of the divestiture. Any delays in
divestiture caused by Respondents shall extend the
time for divestiture under this Paragraph IV in an
amount equal to the delay, as determined by the
Commission or, for a court-appointed Divestiture
Trustee, by the court.

The Divestiture Trustee shall use commercially
reasonable best efforts to negotiate the most
favorable price and terms available in each
contract that is submitted to the Commission,
subject to Respondent Reynolds’ absolute and
unconditional obligation to divest expeditiously
and at no minimum price. The divestiture shall be
made in the manner and to an Acquirer as required
by this Order; provided, however, if the Divestiture
Trustee receives bona fide offers from more than
one acquiring entity, and if the Commission
determines to approve more than one such
acquiring entity, the Divestiture Trustee shall
divest to the acquiring entity selected by
Respondents from among those approved by the
Commission; provided, further, however, that
Respondents shall select such entity within five (5)
days of receiving notification of the Commission’s
approval.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
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Respondents, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission and,
in the case of a court-appointed Divestiture
Trustee, by the court, of the account of the
Divestiture Trustee, including fees for the
Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of
Respondents, and the Divestiture Trustee’s power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a commission arrangement
contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order.

Respondents shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or
wanton acts, or bad faith by the Divestiture
Trustee. For purposes of this Paragraph IV.E.6.,
the term “Divestiture Trustee” shall include all
persons retained by the Divestiture Trustee
pursuant to Paragraph IV.E.5. of this Order.
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The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

The Divestiture Trustee shall report in writing to
Respondents and to the Commission every thirty
(30) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture.

Respondents may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys, and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
shall not restrict the Divestiture Trustee from
providing any information to the Commission.

The Commission may require, among other things,
the Divestiture Trustee and each of the Divestiture
Trustee’s consultants, accountants, attorneys and
other representatives and assistants to sign an
appropriate confidentiality agreement related to
Commission materials and information received in
connection with the performance of the Divestiture
Trustee’s duties.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph IV.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestiture
required by this Order.
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V.

IT ISFURTHER ORDERED that:

A.

The Remedial Agreement shall not limit or contradict,
or be construed to limit or contradict, the terms of this
Order, it being understood that nothing in this Order
shall be construed to reduce any rights or benefits of
an Acquirer or to reduce any obligations of the
Respondents under such Remedial Agreement.

The Remedial Agreement shall be incorporated by
reference into this Order and made a part hereof.

Respondents shall comply with all provisions of the
Remedial Agreement, and any breach by Respondents
of any term of such Remedial Agreement shall
constitute a violation of this Order. If any term of the
Remedial Agreement varies from the terms of this
Order, then to the extent that Respondents cannot fully
comply with both terms, the terms of this Order shall
determine Respondents’ obligations under this Order.

VI.

IT ISFURTHER ORDERED that:

A.

Dennis Hatchell shall serve as the Monitor pursuant to
the agreement executed by the Monitor and
Respondent Reynolds and attached as Appendix D
(“Monitor Agreement”) and Non-Public Appendix E
(“Monitor Compensation”). The Monitor is appointed
to assure that Respondent Reynolds expeditiously
comply with all of its obligations and perform all of its
responsibilities as required by this Order.

No later than one (1) day after the Acquisition Date,
the Monitor Agreement shall require that Respondent
Reynolds transfers to the Monitor all rights, powers,
and authorities necessary to permit the Monitor to
perform his duties and responsibilities, pursuant to the
Order and consistent with the purposes of the Order,
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and Respondent Reynolds shall effectuate such
transfer.

Respondent Reynolds shall consent to the following
terms and conditions regarding the powers, duties,
authorities, and responsibilities of the Monitor:

1. The Monitor shall have the power and authority to
monitor Respondent Reynolds’ compliance with
the terms of the Order, and shall exercise such
power and authority and carry out the duties and
responsibilities of the Monitor in a manner
consistent with the purposes of the Order and in
consultation with the Commission including, but
not limited to:

a. Assuring that Respondent Reynolds
expeditiously complies with all of its
obligations and perform all of its
responsibilities as required by the Order in this
matter;

b. Monitoring any Transitional Assistance;

c. Assuring that Confidential Business
Information is not received or used by
Respondent Reynolds or the Acquirer, except
as allowed in the Order in this matter.

2. The Monitor shall have the power and authority to
monitor Respondent Reynolds’ compliance with
the divestiture and related requirements of the
Order, and shall exercise such power and authority
and carry out the duties and responsibilities of the
Monitor in a manner consistent with the purposes
of the Order and in consultation with the
Commission

3. The Monitor shall act in a fiduciary capacity for
the benefit of the Commission.
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Subject to any demonstrated legally recognized
privilege, the Monitor shall have full and complete
access to Respondent Reynolds’ personnel, books,
documents, records kept in the ordinary course of
business, facilities and technical information, and such
other relevant information as the Monitor may
reasonably request, related to Respondent Reynolds’
compliance with its obligations under the Order,
including, but not limited to, its obligations related to
the Combined Cigarette Business.

Respondent Reynolds shall cooperate with any
reasonable request of the Monitor and shall take no
action to interfere with or impede the Monitor’s ability
to monitor Respondent Reynolds’ compliance with the
Order.

The Monitor shall serve, without bond or other
security, at the expense of Respondent Reynolds, on
such reasonable and customary terms and conditions
as the Commission may set. The Monitor shall have
the authority to employ, at the expense of Respondent
Reynolds, such consultants, accountants, attorneys and
other representatives and assistants as are reasonably
necessary to carry out the Monitor’s duties and
responsibilities.

Respondent Reynolds shall indemnify the Monitor and
hold the Monitor harmless against any losses, claims,
damages, liabilities, or expenses arising out of, or in
connection with, the performance of the Monitor’s
duties, including all reasonable fees of counsel and
other reasonable expenses incurred in connection with
the preparations for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or
wanton acts, or bad faith by the Monitor. For purposes
of this Paragraph VI.G., the term “Monitor” shall
include all persons retained by the Monitor pursuant to
Paragraph VL.F. of this Order.
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Respondent Reynolds shall report to the Monitor in
accordance with the requirements of the Order and as
otherwise provided in the agreement approved by the
Commission. The Monitor shall evaluate the reports
submitted to the Monitor by the Respondent Reynolds,
and any reports submitted by the Acquirer with respect
to the performance of Respondent Reynolds’
obligations under the Order or the Remedial
Agreement(s). Within thirty (30) days from the date
the Monitor receives these reports, the Monitor shall
report in writing to the Commission concerning
performance by Respondent Reynolds of its
obligations under the Order.

Respondent Reynolds may require the Monitor and
each of the Monitor’s consultants, accountants and
other representatives and assistants to sign a customary
confidentiality agreement. provided, however, that
such agreement shall not restrict the Monitor from
providing any information to the Commission.

The Commission may require, among other things, the
Monitor and each of the Monitor’s consultants,
accountants, attorneys and other representatives and
assistants to sign an appropriate confidentiality
agreement related to Commission materials and
information received in connection with the
performance of the Monitor’s duties.

If the Commission determines that the Monitor has
ceased to act or failed to act diligently, the
Commission may appoint a substitute Monitor:

1. The Commission shall select the substitute
Monitor, subject to the consent of Respondent
Reynolds, which consent shall not be unreasonably
withheld. If Respondents have not opposed, in
writing, including the reasons for opposing, the
selection of a proposed Monitor within ten (10)
days after the notice by the staff of the
Commission to Respondent Reynolds of the
identity of any proposed Monitor, Respondent
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Reynolds shall be deemed to have consented to the
selection of the proposed Monitor.

2. Not later than ten (10) days after the appointment
of the substitute Monitor, Respondents shall
execute an agreement that, subject to the prior
approval of the Commission, confers on the
Monitor all rights and powers necessary to permit
the Monitor to monitor Respondent Reynolds’
compliance with the relevant terms of the Order in
a manner consistent with the purposes of the
Order.

Commission may on its own initiative, or at the
request of the Monitor, issue such additional orders or
directions as may be necessary or appropriate to assure
compliance with the requirements of the Order.

The Monitor appointed pursuant to this Order may be
the same Person appointed as a Divestiture Trustee
pursuant to the relevant provisions of this Order.

VII.

IT ISFURTHER ORDERED that:

A.

Within thirty (30) days after the date this Order
becomes final and every sixty (60) days thereafter until
Respondents have fully complied with the provisions
of Paragraph ILA., II.B.2.b. (completion of the
manufacturing migration of Respondent Reynolds’
machines to Imperial and production of cigarettes on
the migrated machines pursuant to Exhibit F to the
Reynolds-Imperial Reciprocal-Manufacturing
Agreement), and ILE. of this Order, Respondent
Reynolds shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which it intends to comply, is complying, and
has complied with the Order. Respondent Reynolds
shall include in its compliance reports, among other
things that are required from time to time, a full
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description of the efforts being made to comply with
the Order; and

One (1) year after the date this Order becomes final
and annually thereafter until this Order terminates, and
at such other times as the Commission may request,
Respondent Reynolds shall submit to the Commission
a verified written report setting forth in detail the
manner and form in which it has complied and is
complying with the Order and any Remedial
Agreement.

VIII.

IT IS FURTHER ORDERED that Respondent Reynolds
shall notify the Commission at least thirty (30) days prior:

A.

B.

to any proposed dissolution of Respondent Reynolds;

to any proposed acquisition, merger, or consolidation
of Respondent Reynolds; or

any other change in Respondent Reynolds, including,
but not limited to, assignment and the creation or
dissolution of subsidiaries, if such change might affect
compliance obligations arising out of the Order.

IX.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondents, with respect to any matter
contained in this Order, Respondents shall permit any duly
authorized representative of the Commission:

A.

Access, during office hours and in the presence of
counsel, to all facilities and access to inspect and copy
all  non-privileged books, ledgers, accounts,
correspondence, memoranda and other records and
documents in the possession or under the control of
Respondents related to compliance with the Consent
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Agreement and/or the Order, which copying services
shall be provided by Respondents at the request of the
authorized representative of the Commission and at the
expense of Respondents;

B. Upon five (5) days’ notice to Respondents and without
restraint or interference from them, to interview
officers, directors, or employees of Respondents, who
may have counsel present.

X.

IT IS FURTHER ORDERED that this Order shall terminate
on July 30, 2025.

By the Commission, Commissioner Brill and Commissioner
Wright dissenting.

NON-PUBLIC APPENDIX A

IMPERIAL DIVESTITURE AGREEMENT
(CONFIDENTIAL PORTIONS)

[Redacted From the Public Record Version, But Incorporated
By Reference]
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Imperial Divestiture Agreement
(Public Portions)

EX-2.2 3 d757470dex22.htm EX-2.2
Exhibit2.2

EXECUTION COPY
ASSET PURCHASE AGREEMENT
dated as of July 15,2014
among
REYNOLDS AMERICAN INC.,
LIGNUM-2,LL.C.,

and for purposes of certain provisions and as guarantor of certain obligations
ofLignum-2, LL.C,

IMPERIAL TOBACCO GROUP PLC
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(b) are cunmulative and not exclusive of rights or remedies provided by Law; and

(c) may bewaived only in writing and specifically.

Delay in exercising or non-exercise ofany such right is not a waiver ofthat right.

A waiver (whether express or implied) by one of the Parties of any ofthe provisions of this agxum:nt orofany breach
ofurdeﬁm]lby the other?mym rforming any of those provisions shall not itute a ing waiver and that
waiver shall not prevent the waiving Party from subsequently enforcing any of the provisions of this agreement not
waived or from acting on any subsequent breach of or default by the other Party under any ofthe provisions ofthis
agreement.

Amendments

No provision ofthis agreement, including any schedules hereto, may be amended, supplemented or modified except by
a written instrument making specific reference hereto and signed by all of the Parties.

Severability

The provisions contained in each clause and sub-clause of this shall be enforceable ind dently of each of
the others and their validity shall not be affected ifany of the others are invalid. Ifany of those pmws:ona is void but
would be valid if some part of the provision were deleted, the provision in question shall apply with such modification
as may be necessary to make it valid.

Further assurance

Each Party undertakes to sign all documents and to do all other acts that are or may be necessary to give full effect to
this agreement.

Costs

Each Party shall pay the costs and expenses, including fees and disbursements of counsel, incurred by it in connection
with the entering into of this agreement.

Entire agreement
Tl\uAgrmm( cotunm\esthe entire agreement bﬂween &l\e Parties re]mng to the subjecl ‘matter ofthis Agreement
and ll previous whether oral, between or on behalf

ofthe Parties with respect 10 the subject matter ofthis Agmm.enl.

GOVERNING LAW AND JURISDICTION

This agreement (and any claims or disputes arising out of or related hereto whether for breach of contract, tortious
conduct or othenwise and whether predicated on commeon law, statute or otherwise) shall in all respects be govemed by,
and construed in accordance with, the Laws ofthe State of Delaware, including all matters of construction, validity and
performance, in each case without reference to any conflict of law rules that might lead to the application of the Laws of
any other jurisdiction.
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APPENDIX D

APPENDIX D
MONITOR AGREEMENT

MONITOR AGREEMENT (this “Agreement”) entered into this __ day of May 2015 by and
between Dennis Hatchell (the “Monitor™) and Reynolds American Inc. (“Reynolds™) provides as
follows:

PRELIMINARY STATEMENT

‘WHEREAS, the Federal Trade Commission (the “Commission™) is considering for
public comment an Agreement Containing Consent Order with Reynolds and Lorillard, Inc.
(“Lorillard") (together with Reynolds, “Respondents™) which provides, among other things, that
Respondents divest the Combined Cigarette Business and Reynolds engage a monitor to monitor
Respondents’ compliance with their obligations under the Decision and Order;

WHEREAS, the Commission is expected to issue the Agreement Containing Consent
Order and appoint the Monitor pursuant to the Order to monitor Respondents’ compliance with
the terms of the Order, and the Monitor has consented to such appointment;

WHEREAS, the Order further provide that Reynolds shall execute an agreement, subject
to prior approval of the Commission, conferring all the rights and powers necessary to permit the
Monitor to carry out his duties and responsibilities pursuant to the Order;

WHEREAS, this Agreement, although executed by the Monitor and Reynolds, is not
effective for any purpose, including but not limited to imposing rights and responsibilities on
Reynolds or the Monitor under the Order, until the Order has been issued and this Agreement has
been approved by the Commission;

'WHEREAS, the parties to this Agreement intend to be legally bound by this Agresment,
subject only to the Commission’s approval of this Agreement.

DEFINITIONS

A, “Reynolds” means Reynolds American Inc., its directors, officers, employees, agents,
representatives, successors, and assigns; and the joint ventures, subsidiaries, partnerships,
divisions, groups, and affiliates in cach casc controlled by Reynolds American Inc., and
the respective directors, officers, employees, agents, representatives, successors, and
assigns of each.

B. “Lorillard” means Lorillard, Inc., its directors, officers, employees, agents,
representatives, successors, and assigns; and the joint ventures, subsidiaries, partnerships,
divisions, groups, and affiliates in each case controlled by Lorillard, Inc., and the
respective directors, officers, employees, agents, representatives, successors, and assigns
of each.
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“Imperial” means Imperial Tobacco Group PLC, a public limited company incorporated
under the laws of England and Wales with its headquarters and principal place of
business located at 121 Winterstoke Road Bristol BS3 2LL, United Kingdom. Imperial
Tobacco Group PLC’s U.S. subsidiaries are ITG Brands, LLC, a Texas limited liability
compeny (#k/a Lignum-2, L.L.C.), and Commonwealth — Altadis, Inc., with its principal
place of business located in Fort Lauderdale, Florida.

“Acquirer” means Imperial or any Person that receives the prior approval of the
Commission to acquire the Combined Cigarette Business pursuant to this Decision and
Order.

“Remedial Agreement” means:

L. the Imperial Divestiture Agreement if such agreement has not been rejected by the
Commission; or

Z any agreement between Reynolds and an Acquirer (or between a Divestiture
Trustee and an Acquirer) that has been approved by the Commission to
accomplish the requirements of this Order, including all amendments, exhibits,
attachments, agreements, and schedules thereto, related to the relevant assets or
rights to be assigned, granted, licensed, divested, transferred, delivered, or
otherwise conveyed, including without limitation, any agreement by Reynolds o
supply specified products or components thereof, and that has been approved by
the Commission to accomplish the requirements of this Order.

All other capitalized words or phrases appearing in this Agreement that are not otherwise
defined herein are deemed to have the defined meanings assigned to them in the Order.

ARTICLE1

Powers of the Monitor. The Monitor shall have the rights, duties, powers and authority
conferred upon the Monitor by the Order that are necessary for Manitor to monitor
Respondents' compliance with the Order. No later than one day after the Acquisition
Date, Reynolds hereby transfers to the Monitor all rights, powers, and authorities
necessary to permit the Monitor to perform his duties and responsibilities pursuant to the
Order and consistent with the purposes of the Order. Any descriptions thereof contained
in this Agreement in no way modify the Monitor's powers and authority or Reynolds’
obligations under the Order.

Exercise of Monitor's Power. The Monitor shall have the power and authority to monitor
Respondents’ compliance with the divestiture and asset maintenance obligations and
related requirements of the Order, and shall exercise such power and authority and carry
out the duties and responsibilities of the Monitor in a manner consistent with the purposes
of the Order and in consultation with the Commission.
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Monitor’s Duties. The Monitor shall act in a fiduciary capacity for the benefit of the
Commission, notwithstanding the fact that Reynolds is the party to this Agrcement and
responsible for compensating the Monitor hereunder.

Duration of Monitor’s Autherity. Subjest to Paragraph 3.7 of this Agreement, the
Monitor shall have all powers and duties described above and consistent with the Order
for the term set forth in the Order,

Confidential and Proprietary Information. The Monitor shall maintain the confidentiality
of all information provided by Respondents, all Confidential Business Information of the
Combined Cigarette Business and all confidential aspects of the performance of his duties
under this Agreement (collectively, “Confidential Materials™). Except as provided in this

such information may be disclosed only to (i) Persons employed by or
working with the Monitor under this Monitor Agreement, (ii) any other Person to whom
disclosure is reasonably necessary for the Monitor to fulfill his duties (provided that such
Person shall execute a confidentiality agreement prior to receiving Confidential
Materials), or (iii) persons employed at the Commission, or any other government entity.
The Monitor shall provide Reynolds with at least five (5) business days notice before
disclosing any Confidential Materials to any governmental entity other than the
Commission. When providing Confidential Materials to a third party pursuant to this
Paragraph, the Monitor shall label such information “Confidential.” The Monitor shall
request confidential treatment by the Commission and staff of any Confidential Materials
turned over to the Commission, including any information labeled “Confidential” by
Respondents. The Monitor shall also request confidential treatment by any other
govemnment entity of any Confidential Materials turned over to the government entity,
including any information labeled “Confidential” by Respondents. The Monitor shall use
the Confidential Materials provided by Reynolds pursuant to this Agreement or learned in
connection with performing his obligations under this Agreement only in performance of
the duties set forth herein or in connection with any decision by a government entity. At
no time shall the Monitor use such information for any other purpose or for the benefit of
any other Person. For the avoidance of doubt, it shall not be a breach hereof for the
Monitor, or any of the persons permitted to be used or employed under Section 2.1 below,
to disclose Confidential Materials to the extent that it is otherwise required to be
disclosed pursuant to a statutory or regulatory provision or court or administrative order,
or, subject to appropriate conditions of confidentiality, to fulfill professional obligations
and standards (including quality and peer review) or to submit and process an insurance
claim. The confidentiality obligations of this Paragraph shall survive the termination of
this Agreement.

Confidentiality Agreement. Reynolds may require the Monitor and each of the Monitor’s
consultants, accountants, attorneys, and other representatives and assistanis to signan
appropriate confidentiality agreement; provided, however, that such agreement shall not
restrict the Monitor from providing any information to the Commission.

dentiali sion Materials. The Commission may require the Monitor and
ewiaofﬂu: Momtor’s ennsulmts, accountants, attorneys, and other representatives and

3
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assistants to sign an appropriate confidentiality agreement related to Commission
materials and information received in connection with the performance of the Monitor’s
duties.

Restrictions. The Monitor shall not be involved in any way in the management,
production, supply and trading, sales, marketing, and financial operations of any products
of Respondents that compete with the products sold by the Combined Cigarette Business
except serving on a supermarket chain board of directors, to the extent permitted by the
Order, or as otherwise agreed between the Monitor, Reynolds and the Commission,

m. Reynolds shall report to the Monitor in accordance with the requirements of the
Order. The Monitor shall report to the Commission pursuant to the terms of the Order
and as otherwise requested by the Commission staif.

ilities. Subject to any demonstrated legally

2.1

22

rucowzedpnwlegc.ﬁeMmuburmdmyofﬂwpersonspmmttedtobeuwdor
employed under Section 2.1 below shall have full and complete access to Reynolds’
personnel, hoimhldeﬂmsemploywd&simdmbeumfenedtoanmqwmbmks,
documents, records kept in the normal course of business, facilities, and technical
information, and such other relevant information as the Monitor may reasonably request,
related to Respondents” compliance with their obligations under the Order in this matter,
Documents, records and other relevant information are to be provided in an electronic
format if they exist in that form. Reynolds shall cooperate with any reasonable request of
the Monitor and shall take no action to interfere with or impede the Monitor’'s ebility to
monitor Respondents’ compliance with the Order,

ARTICLE I

ha\retheamhontytouse ormp]oy,uthcmstanda:pmeofkcywlds,smhother
attorneys, consultants, accountants, and other representatives and assistants as are
necessary to carry out the Monitor’s duties and responsibilities as allowed pursuant to the
Order, provided that the Monitor consults with Reynolds before retaining any such
individuals. The Monitor shall account for all expenses incurred, including fees for
services rendered, subject to the approval of the Commission. Each of the Monitor's
consultants, accountants, attorneys, and other representatives and assistants must sign a
confidentiality agreement in a form agreed upon by the Monitor and Reynolds,

Compensation of the Monitor. The Monitor shall serve, without bond or other security,
at the expense of Reynolds on such reasonable and customary terms and conditions as the
Commission may sct.

2. Reynolds shall pay the Monitor in accordance with the terms provided in the attached
Confidential Appendix, for all reasonable time spent in the performance of the
Monitor’s duties and responsibilities, including all monitoring activities, all work in
connection with the negotiation and preparation of this Agreement, all work in the
nature of final reporting and file closure, and all reasonable and necessary travel time.

4
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b. In addition, Reynolds will pay (i) all out-of-pocket expenses reasonably incurred by
the Monitor in the performance of the Monitor's duties and responsibilities, including
any telephone calls and auto, train or air travel, and (ii) all fees and disbursements
reasonably incurred by such consultants, accountants, attorneys and other
representatives and assistants as are reasonably necessary to carry out the Monitor’s
duties and responsibilities.

c. The Monitor shall provide Reynolds with monthly invoices for time and expenses that
include details and an explanation of all matters for which the Monitor submits
invoices. At their own expense, lleynolds may retain an independent auditor to verify
such invoices.

d. The Monitor shall have full and direct responsibility for compliance with all
applicable laws, regulations and requirements pertaining to work permits, income and
social security taxes, unemployment insurance, worker's compensation, disability
insurance, and the like.

Independent Contractor. The Monitor will be serving under this Agreement as an
independent contractor such that no employer-employee relationship shall exist between
the Monitor and Reynolds. The Meonitor will not be entitled to participate in any
employee benefit plans or accrue any employee benefits as a result of providing services
under this Agreement.

i iabiliti demnification. Reynolds shall indemnify the Monitor and
any nlherpersuns :mplayed m:dcr Swtmn 2.1 (collectively, the “Monitor Indemnified
Persons”) and hold the Monitor Indemnified Persons harmless against any losses, claims,
damages, liabilities, or expenses asserted by any third party arising out of, or in
connection with, the performance of the Monitor's duties, including all reasonable fees of
counsel and other reasonable expenses incurred in connection with the preparations for,
or defense of, any claim, whether or not resulting in any liability, except to the extent that
such losses, claims, damages, liabilities, or expenses result from gross negligence,
malfeasance, willful or wanton acts, or bad faith by any of the Monitor Indemnified
Persons.

Standard of Care. In the performance of his functions and duties under this Agreement,
the Monitor shall exercise the standard of care and diligence that would be expected of a
reasonable person in the conduct of his or her own business affairs. The Monitor
warrants that he will perform his obligations hereunder in good faith. The Monitor
disclaims other warranties, express or implied, other than those expressly agreed to in
writing between the Parties.

Conflicts of Interest. If the Monitor becomes aware during the term of this Agreement
that he has or may have a conflict of interest that may affect or could have the appearance
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of affecting performance by the Monitor of any of his duties under this Agreement, the
Monitor shall promptly inform Reynolds and the Commission.

Dispute Resolution. In the event of a disagresment or dispute between Reynolds and the
Monitor coneerning Respondents’ obligations under the Order, and in the event that such
disagreement or dispute cannot be resolved by the parties, cither party may seek the
assistance of the Commission’s Compliance Division to resolve this issue.

Monitor’s Removal. If the Commission determines that the Monitor fails or ceases to act
diligently and consistent with the purpose of the Order, Reynolds shall terminate this
Agreement and appoint a substitute Monitor, subject to Commission approval and

This Agreement shall have no force or effect until approved
by the Commission.

Termination of the Agrezment. This Agreement shall terminate the earlier of: (a) the
termination date as set forth in the Order; (b) Reynolds® receipt of written notice from the
Commission that the Commission has determined that the Monitor has ceased to act or
failed to act diligently, or is unwilling or unable to continue to serve as Monitor; (c) with
at least thirty (30) days advance notice to be provided by the Monitor to Reynolds and the
Commission, upon resignation of the Monitor; or (d) when Respondents” last obligation
under the Order that pertains to the Monitor’s service has been fully performed. Monitor
may resign at any time during the term of this Agreement for any reason by providing
such 30 days written notice to Reynolds and the Commission and he shall have no
liability as a result of his resignation. If this Agreement is terminated for any reason, the
confidentiality obligations set forth in this Agreement will remain in force.

Governing Law. This Agreement shall be subject to the substantive law of the State of
North Carolina (regardless of any other jurisdiction’s choice of law principles). This
Agreement is for the sole benefit of the parties hereto and their permitted assigns and the
Commission, and nothing herein express or implied shall give or be construed to give any
other person any legal or equitable rights hereunder.

. This Agreement contains the entire agreement between the parties
hereto with respect to the matiers described herein and replaces any and all prior
agreements or understandings, whether written or oral.

Notices. Any notices or other communication required to be given hereunder shall be
deemed to have been properly given if sent by mail or reputable overnight courier, to the
applicable party at its address below (or to such other address as to which such party shall
hereafter notify the other party):
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of
the date first above written,

MONITOR:

Dennis Hatchell
HatchellCo LLC
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From: Hatoholl Dennla @, dennishalchel @gmall.com

Subject: ‘No Subject
Dale: May 14, 2015 6l 10:48 AM

To: Hatchall Deonls . dghnwake@gmail.com

IN WITNESS WHEREOF, the parties hereto have
caused this Agreement to be executed as of
the date first above written.

MONITOR:
R ST

Dennis Hatchell
HatchellCo LLC

REYNOLDS:

Reynolds American Inc.
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NON-PUBLIC APPENDIX E
MONITOR COMPENSATION

[Redacted From the Public Record Version, But Incorporated
By Reference]

STATEMENT OF THE FEDERAL TRADE COMMISSION

The Federal Trade Commission has voted to accept for public
comment a settlement with Reynolds American, Inc.
(“Reynolds”) to resolve the likely anticompetitive effects of
Reynolds’ proposed acquisition of Lorillard Inc. (“Lorillard”).!
The settlement will allow the acquisition to move forward, subject
to large divestitures by the parties to another major competitor in
the tobacco industry.

The merging parties chose to present this acquisition to the
Commission with a proposed divestiture aimed solely at securing
our approval of the acquisition.? As proposed, Reynolds will
purchase Lorillard for $27.4 billion and then immediately divest
certain assets from both Reynolds and Lorillard to Imperial
Tobacco Group plc (“Imperial”’) in a second $7.1 billion
transaction. At the end of both transactions, Reynolds will own
Lorillard’s Newport brand and Imperial will own three former
Reynolds’ brands, Winston, Kool and Salem, as well as
Lorillard’s Maverick and e-cigarette Blu brands, and Lorillard’s
corporate infrastructure and manufacturing facility.

As we explain below, we have reason to believe that
Reynolds’ proposed acquisition of Lorillard is likely to

I This statement reflects the views of Chairwoman Ramirez, Commissioner
Ohlhausen, and Commissioner McSweeny.

2 The only transaction before the Commission for purposes of Hart-Scott-
Rodino review was the Reynolds-Lorillard transaction.
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substantially lessen competition in the market for combustible
cigarettes in the United States. We conclude, however, that the
parties’ proposed post-merger divestitures to Imperial would be
effective in restoring competition in this market, and we therefore
approve the divestitures as part of a consent order.

I. Reynolds’ Acquisition of Lorillard Is Likely to Substantially
Lessen Competition in the Combustible Cigarette Market

Today, the market for combustible cigarettes in the United
States contains three major players and several additional smaller
competitors. Philip Morris USA, a division of Altria Group, Inc.
(“Altria”), is the largest, with a share of about 51%, roughly twice
the size of its nearest competitor. Reynolds and Lorillard are the
second- and third-largest firms, with shares of approximately 26%
and 15%, respectively. Other players in the market include
Liggett and Imperial, each with about 3% of the market, and
roughly 50 other small players focused mainly on discount or
regional business.

In light of their size and relative positions in the market, if
Reynolds and Lorillard were attempting their transaction without
any divestitures, the acquisition would likely substantially lessen
competition, with the post-acquisition Reynolds controlling 41%
of the market and Reynolds and Altria together holding 92% of
the market. In particular, we have reason to believe that the
transaction would eliminate competition between Reynolds’
Camel brand and Lorillard’s Newport brand. For example, we
found evidence that Camel has been seeking to gain market share
from Newport. There is also evidence of discounting by Newport
in response to Camel. In addition, our econometric analysis
showed likely price effects resulting from the combination of
Camel and Newport.?

3 While our main concern is with the transaction’s likely unilateral effects,
there is also evidence that the transaction would increase the likelihood of
coordination by creating greater symmetry between Reynolds and Altria in
terms of their market shares, portfolio of brands, and geographic strength in the
United States. When the Commission last publicly evaluated this market in the
context of the 2004 R.J. Reynolds Tobacco Holdings, Inc. (“RJR”)/British
American Tobacco p.l.c. (“BAT”) transaction, we noted in our statement that
conditions in the cigarette market at the time would make coordination
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Having concluded that Reynolds’ acquisition of Lorillard is
likely to result in anticompetitive effects, we explain next why we
believe the parties’ proposed divestitures to Imperial are sufficient
to restore competition.

I1. The Divestitures to Imperial Will Offset the Competition
Lost from the Reynolds-Lorillard Merger

Imperial is an international tobacco company with operations
in 160 countries and global revenues of roughly $11.8 billion.
Today, Imperial is a relatively small player in the United States
with a 3% share of the market.* Through the divestitures,
Imperial is purchasing a collection of assets from both Reynolds
and Lorillard. In addition to buying several prominent brands
from both companies, Imperial is receiving an intact American
manufacturing and sales operation from Lorillard, including
Lorillard’s offices, production facilities, and 2,900 employees.
Lorillard’s national sales force, which will be moving to Imperial,
is an experienced team with knowledge of brands and customers.

We believe that these divestitures to Imperial will address the
competitive concerns arising out of the Reynolds-Lorillard
combination. Following the divestitures, Imperial will
immediately become the third-largest cigarette maker in the
country, with a 10% market share.’> Imperial has a clearly defined
strategy for the United States, and it will have both the capability
and incentives to become an effective U.S. competitor.

difficult. The market has changed considerably over the last decade, perhaps
most importantly in that the RIR/BAT transaction left the market with three
major players relying on complex, differentiated product placement and pricing
strategies. Unlike the combination of Reynolds/Lorillard, which would leave
only two symmetric players with major national brands competing directly, the
RJR/BAT transaction and market environment in 2004 presented a less
pronounced coordination issue.

4 Imperial entered the United States market through its acquisition of
Commonwealth’s cigarette brands in April 2007.

5 After the divestitures to Imperial, Reynolds will have a 34% market share in
the United States.
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Winston is the number two cigarette brand in the world and
will be the main focus of Imperial’s strategy in the United States.
Imperial’s consumer research strongly indicates that Winston
could see increased brand recognition and acceptance in the
United States. Imperial plans to reposition Winston as a
premium-value brand and invest in the growth of the brand
through added visibility and significant discounting. Imperial
also plans to refocus and invest in Kool through discounting on a
state-by-state basis. The evidence shows that Imperial can grow
the market share of these brands through discounting and other
promotional activity.

In her dissent, Commissioner Brill questions Imperial’s ability
to restore the competition lost due to the Reynolds-Lorillard
transaction, noting that the Winston and Kool brands have been
declining for years.® In our view, however, Reynolds’ track
record with these two brands is not indicative of their potential
with Imperial. As Commissioner Brill acknowledges, Reynolds
made a conscious decision to promote Camel and Pall Mall
aggressively as growth brands, and to put limited marketing
support behind Winston and Kool. Going forward, Imperial will
have greater incentives to promote Winston and Kool than
Reynolds did because, unlike Reynolds, Imperial does not risk
cannibalizing other brands in its portfolio. Moreover, Imperial is
also acquiring Lorillard’s Maverick, a value brand that competes
well with Reynolds’ Pall Mall.

Imperial has a successful record of repositioning cigarette
brands in other jurisdictions and growing the market share of
those brands. Although it has had a relatively small presence in
this country, Imperial is acquiring an experienced, national sales
force from Lorillard that will help it to grow the acquired brands
and more effectively compete against Reynolds and Altria.
Imperial has agreements in place with Reynolds to ensure
continuity of supply of the acquired brands and to ensure their
visibility at the point of sale. The agreements will enable Imperial
to have immediate access to retail shelf space and give Imperial
time to negotiate contracts with retailers.

% Dissenting Statement of Commissioner Julie Brill at 6-7.
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Following the divestitures, Imperial’s business in the United
States will account for 24% of its worldwide tobacco net
revenues, thus making it important for Imperial to succeed in the
United States. The acquisition will enable Imperial to be a
national competitor, give it a portfolio of brands across different
price points, and make its business more important to retailers,
thereby enabling it to obtain visible shelf space and build stronger
retailer relationships.

We are therefore satisfied that Imperial is positioned to be a
sufficiently robust and aggressive competitor against a merged
Reynolds-Lorillard and Altria, and to offset the competitive
concerns arising from Reynolds’ acquisition of Lorillard. Indeed,
Imperial’s incentives will stand in contrast to those of the pre-
merger Lorillard, which has not been a particularly aggressive
competitor in this market, having instead been generally content
to rely on Newport’s strong brand equity to drive most of its sales.
We believe that Imperial will behave differently.

For these reasons, we are allowing the merger of Reynolds
and Lorillard to go forward and accepting a consent decree to
ensure that the divestitures to Imperial occur on a timely and
effective basis.’

7 Although he agrees that the merger of Reynolds and Lorillard is likely to
substantially lessen competition and that a consent order increases the
likelihood that the divestitures to Imperial are properly and promptly
effectuated, Commissioner Wright believes a consent order is unwarranted and
on that basis dissents. We respectfully disagree with Commissioner Wright’s
suggestion that our action is improper under these circumstances. Our
obligation under the Hart-Scott-Rodino Act is to take appropriate steps to
ensure that any competitive issues with a proposed transaction are addressed
effectively and that is precisely what we have done here. Indeed, we believe
that our responsibility would not be fully discharged if we did not guard against
the risks that Commissioner Wright himself acknowledges exist in the absence
of a consent order.
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DISSENTING STATEMENT OF
COMMISSIONER JULIE BRILL

A majority of the Commission has voted to accept a consent
to resolve competitive concerns stemming from Reynolds
American, Inc.’s $27.4 billion acquisition of Lorillard Tobacco
Company, a transaction combining the second and third largest
cigarette manufacturers in the United States. Under the terms of
the consent, Reynolds will divest some of its weaker non-growth
brands Winston, Kool, and Salem as well as Lorillard’s brand
Maverick to Imperial Tobacco Group plc, a British firm that
currently operates as Commonwealth here in the United States.!
The Commission will allow Reynolds to retain its sought-after
growth brands, Camel and Pall Mall, as well as Lorillard’s
flagship brand Newport. I respectfully dissent because I am not
convinced that the remedy accepted by the Commission fully
resolves the competitive concerns arising from this transaction.
By accepting the parties’ proposed divestitures and allowing the
merger to proceed, the Commission is betting on Imperial’s
ability and incentive to compete vigorously with a set of weak and
declining brands. For the reasons explained below, Imperial’s
ability to do so is at best uncertain. I thus have reason to believe
that Reynolds’ acquisition of Lorillard, even after the divestitures
to Imperial, is likely to substantially lessen competition in the
U.S. cigarette market. As a result of the Commission’s failure to
take meaningful action against this merger, the remaining two
major cigarette manufacturers Altria/Philip Morris and Reynolds
will likely be able to impose higher cigarette prices on consumers.

I have reason to believe this merger increases both the
likelihood of coordinated interaction between the remaining
participants in the cigarette market, and the likelihood that the
merged firm will unilaterally exercise market power. While both
theories are presented in the Commission’s Complaint,? I describe
below additional facts and evidence not included in the Complaint

! Reynolds will also sell Lorillard’s e-cigarette Blu to Imperial; that sale is not
part of the Commission’s proposed order.

2 Complaint, § 8, In the Matter of Reynolds American Inc. and Lorillard Inc.,
File No. 141-0168, (May 26, 2015).
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that I believe illustrate why the transaction remains
anticompetitive, notwithstanding the divestitures to Imperial.

Coordinated Effects

Under a coordinated effects theory, as set forth in the 2010
Horizontal Merger Guidelines, the Commission is likely to
challenge a merger if the following three conditions are met: “(1)
the merger would significantly increase concentration and lead to
a moderately or highly concentrated market; (2) that market
shows signs of vulnerability to coordinated conduct []; and (3) the
[Commission has] a credible basis on which to conclude that the
merger may enhance that vulnerability.”® Importantly, the
Guidelines explain “the risk that a merger will induce adverse
coordinated effects may not be susceptible to quantification or
detailed proof. . .”.* The Guidelines also instruct that “[pJursuant
to the Clayton Act’s incipiency standard, the Agencies may
challenge mergers that in their judgment pose a real danger of
harm through coordinated effects, even without specific evidence
showing precisely how the coordination likely would take place.”

I have reason to believe that the facts in this case demonstrate
a substantial risk of coordinated interaction because all three
conditions for coordinated interaction spelled out in the
Horizontal Merger Guidelines are satisfied.

The first condition is easily satisfied. After the dust settles on
the merger and divestitures, Reynolds and market leader
Altria/Philip Morris will have over 80 percent of the U.S. market
for traditional combustible cigarettes.®

3 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, HORIZONTAL
MERGER GUIDELINES § 7.1 (2010) [hereinafter Guidelines].

41d.
S1d.

® As the majority notes, the relevant market is combustible cigarettes in the
United States. Statement of the F.T.C., In the Matter of Reynolds American
Inc. and Lorillard Inc., File No. 141-0168, May 26, 2015, at 1 [hereinafter
Majority Statement].
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The second condition is also easily satisfied. The Guidelines
identify a number of market characteristics that are generally
considered to make a market more vulnerable to coordination.’
These include (1) evidence of past express collusion affecting the
relevant market; (2) firms’ ability to monitor rivals’ behavior and
detect cheating with relative ease; (3) availability of rapid and
effective forms of punishment for cheating; (4) difficulties
associated with attempting to gain significant market share from
aggressive price cutting; and (5) low elasticity of demand. The
cigarette market has many of these characteristics.

First, for the last decade, the cigarette market in the United
States has been dominated by three firms Reynolds, Lorillard, and
Altria/Philip Morris which together represent over 90 percent of
the market. Over the same 10-year period, these “Big Three”
tobacco firms have made lock-step cigarette list price increases
unrelated to any change in costs or market fundamentals.®

Second, there is a high degree of pricing transparency at the
wholesale and retail levels in the cigarette market, giving cigarette
manufacturers the ability to monitor each other’s prices and

7 Guidelines, supra note 3,. at § 7.2.

8 In this context, it is worth noting that, in 2006, U.S. District Judge Kessler
held Reynolds, Lorillard, Philip Morris, and a number of other cigarette
manufacturers liable under the Racketeer Influenced and Corrupt Organizations
Act (RICO). United States v. Philip Morris, 449 F. Supp 2d 1 (D.D.C. 2006),
aff'd 566 F.3d 1095 (D.C. Cir. 2009). In a lengthy decision containing over
4000 paragraphs of findings of fact, the district court highlighted the
coordinated nature of the defendants’ activities in furtherance of the
racketeering scheme. The conduct involved was indirectly related to price, as
the overarching purpose behind the scheme was to maximize the competing
cigarette firms’ profits. The district court explained that “[t]he central shared
objective of Defendants has been to maximize the profits of the cigarette
company Defendants by acting in concert to preserve and enhance the market
for cigarettes through an overarching scheme to defraud existing and potential
smokers. . . .” (Philip Morris, 449 F. Supp 2d at 869). The court also found
that “[t]here is overwhelming evidence demonstrating Defendants’ recognition
that their economic interests would best be served by pursuing a united front on
smoking and health issues and by a global coordination of their activities to
protect and enhance their market positions in their respective countries.” (ld. at
119). 1 find this evidence troubling when viewed in conjunction with the
evidence in this case showing the U.S. cigarette market’s vulnerability to
coordinated interaction relating to prices.
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engage in disciplinary action necessary to maintain coordination.
The major manufacturers all receive detailed wholesale volume
information from firms collecting data. Reynolds and Lorillard
also receive numerous analyst reports that track manufacturers’
pricing behavior and project whether the industry will enjoy a
stable or aggressive competitive environment as a result. These
conditions will allow the new “Big Two” cigarette manufacturers
to quickly detect volume shifts due to price cuts and other
competitive activity, allowing them to monitor each other’s
prices, detect cheating, and quickly discipline each other — or
threaten to do so. Third, many U.S. smokers are addicted to
tobacco, resulting in fairly inelastic market demand, and rendering
successful coordination more profitable for industry members. As
the Guidelines describe, coordination is more likely the more
participants stand to gain from it.

Apart from the market characteristics identified in the
Guidelines that make a market more vulnerable to coordination, it
is important to consider that the cigarette market in the United
States has experienced an ongoing decline in volume for over 20
years. This creates pressure on manufacturers to increase prices
to offset volume losses, potentially easing the difficulties
associated with formation of coordinating arrangements by
making price increases a focal strategy.

In 2004, the Commission elected not to challenge the merger
of Reynolds and Brown & Williamson in part because it found
that the cigarette market was not vulnerable to coordinated
interaction. However, three key market dynamics have changed
since then. These three changes have limited the market
significance of the discount fringe and its ability to constrain
cigarette prices, and increased entry barriers both of which make
the market more vulnerable to coordination. First, Reynolds’
Every Day Low Price (EDLP) program, substantially modified in
2008 to reposition and grow Pall Mall as the EDLP brand,
requires participating retailers to maintain Pall Mall as the lowest
price brand sold in the store, creating an effective price floor that
discount manufacturers are not allowed to undercut. Second, the
vast majority of states that signed the Tobacco Master Settlement
Agreement  (“MSA”) have enacted Non-Participating
Manufacturer Legislation and Allocable Share Legislation, further
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diminishing the impact of discount brands.”  Under this
legislation, companies that do not participate in the MSA typically
the discount cigarette manufacturers are required to pay an escrow
fee to approximate the costs incurred by the participating cigarette
companies, thereby eliminating much of the cost advantage that
discounters had previously enjoyed. Third, the FDA’s 2010
regulations, !® implementing the 2009 Family Smoking Prevention
and Tobacco Control Act,!! restrict tobacco advertising and
promotion in the United States. Thus the 2010 FDA regulation
limits the ability of new firms to enter the market, and limits the
ability of existing fringe market participants to grow through

9 The Tobacco Master Settlement Agreement (“MSA”) was entered in
November 1998, originally between the four largest U.S. tobacco companies —
Philip Morris Inc., R.J. Reynolds, Brown & Williamson and Lorillard — the
original participating manufacturers (“OPMs”), and the attorneys general of 46
states, the District of Columbia, Puerto Rico, Guam, the Virgin Islands,
American Samoa, and the Northern Marianas. The MSA resolved over 40
lawsuits brought by the states against tobacco manufacturers to recover billions
of dollars in costs incurred by the states to treat smoking related illnesses and to
obtain other relief. The OPMs agreed (1) to make multi-billion dollar
payments, annually and in perpetuity, to the states and (2) to significantly
restrict the way they market and advertise their tobacco products, including a
prohibition on the use of cartoons in cigarette advertising or any other method
that targets youth. In exchange, the states agreed to release the OPMs, and any
other tobacco company that became a signatory to the MSA, from past and
future liability arising from the health care costs caused by smoking. All MSA
states  subsequently enacted legislation requiring non-participating
manufacturers (“NPMs”) to make certain payments based on the number of
cigarettes sold into the state. These payments are placed in an escrow account
to ensure that funds are available to satisfy state claims against NPMs.
Although all MSA states enacted this legislation, many NPMs were not making
the required payments, or were exploiting a loophole by withdrawing their
escrow deposits in a way that conflicted with the legislation’s intent. To
address those issues, many states adopted additional legislation to provide
enforcement tools to ensure that NPMs make the required escrow payments
(“complementary enforcement legislation™), as well as legislation to close a
loophole in the state escrow statutes by preventing NPMs from withdrawing
escrow payments in a way that was never contemplated when those statutes
were enacted (“Allocable Share Legislation™).

10 Regulations Restricting the Sale and Distribution of Cigarettes and
Smokeless Tobacco to Protect Children and Adolescents, 75 FR 13225 (March
19, 2010).

121 U.S.C. § 301 (2009).
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aggressive advertising. The combined effect of these three,
relatively new market dynamics has been a reduction in the
competitive  significance of the fringe discount brand
manufacturers. Indeed, the number of discount brand
manufacturers has fallen from over 100 in 2005, to around 50
today, now representing just two percent of the market.

The third and final condition identified in the Guidelines as
leading the Commission to challenge a proposed merger based on
a theory of coordination that the Commission has a credible basis
to conclude that the merger may enhance the market’s
vulnerability to coordination is also satisfied in this case. Prior to
the transaction, a large percentage of Reynolds’ portfolio
consisted of non-growth brands (including Winston, Kool, and
Salem), and overall Reynolds’ volumes were declining. In the
years leading up to this transaction Reynolds also had a noticeable
portfolio gap, as it lacked a strong premium menthol brand.
Reynolds initiated new competition in the menthol segment with
the introduction of Camel Crush and Camel Menthol, but
Reynolds was still playing catch-up. Seeking to stop further
volume loss to its competitors’ menthol brands Lorillard’s
Newport and Altria/Philip Morris> Marlboro  Reynolds
implemented a strategy of aggressive promotion of Camel and
Pall Mall. The proposed merger eliminates many of Reynolds’
incentives to continue these strategies. With Newport added to its
portfolio, Reynolds will no longer face a gap in menthol and will
not be subject to the same level of volume losses. Post-
transaction, there will be greater symmetry between Altria/Philip
Morris and Reynolds, bringing Reynolds’ incentives into closer
alignment with Altria/Philip Morris to place greater emphasis on
profitability over market share growth. This increase in symmetry
between Reynolds and Altria/Philip Morris thus enhances the
market’s vulnerability to coordination. !?

12 See Statement of the F.T.C., In the Matter of ZF Friedrichshafen AG and
TRW Automotive Holdings Corp., File No. 141-0235, May 8, 2015, available
at https://www ftc.gov/system/files/document/cases/150515zffrn.pdf. See also
Marc Ivaldi, et al., The Economics of Tacit Collusion 66 & 67, Final Report for
DG  Competition, European Commission (2003), available at
http://ec.europa.eu/competition/mergers/studies reports/the economics of taci
t collusion en.pdf (“By eliminating a competitor, a merger reduces the number
of participants and thereby tends to facilitate collusion. This effect is likely to
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This transaction also raises concerns about unilateral
anticompetitive effects, because it eliminates the growing head-to-
head competition between Reynolds and Lorillard. The
Guidelines explain that “[t]he elimination of competition between
two firms that results from their merger may alone constitute a
substantial lessening of competition.”!* As the majority explains,
the Commission’s econometric modeling showed likely price
effects from the combination of the parties’ cigarette portfolios.'*

The econometric analysis supports the substantial qualitative
evidence of unilateral anticompetitive effects.  For years,
Lorillard’s Newport brand has been able to rely on strong brand
equity and brand loyalty to sustain its high market share and high
prices for its menthol product line. As noted above, Reynolds, on
the other hand, has been lagging behind Altria/Philip Morris and
Lorillard in terms of profitability and pricing, with no comparably
strong menthol product. As a result, in recent years Reynolds has
been making efforts to challenge Newport’s established
leadership position and increase its share in menthol through
increased promotional activity. Reynolds also engaged in the first
innovation in this industry in many years with the introduction of
Camel Crush,'> which has generated strong sales growth for a
new brand. Post-merger, with Newport in its hands, Reynolds
will no longer need to innovate or increase its promotional
activity to increase its share in menthol.

%k %k %k %k %k

be the higher, the smaller the number of participants already left in the
market.”) (“[I]t is easier to collude among equals, that is, among firms that
have similar cost structures, similar production capacities, or offer similar
ranges of products. This is a factor that is typically affected by a merger.
Mergers that tend to restore symmetry can facilitate collusion.”).

13 Guidelines, supra note 3, at § 6.
14 Majority Statement, supra note 6, at 2.
15 Camel Crush allows consumers to change the cigarette from non-menthol to

menthol or from menthol to stronger menthol by crushing a menthol capsule
inside the filter.
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In sum, I have reason to believe that this merger poses a real
danger of anticompetitive harm through coordinated effects and
unilateral exercise of market power in the U.S. cigarette market.

Adequacy of Divestitures to Imperial to Restore Competition

As the Supreme Court has stated, restoring competition is the
“key to the whole question of an antitrust remedy.”'® Both
Supreme Court precedent and Commission guidance makes clear
that any remedy to a transaction found to be in violation of
Section 7 of the Clayton Act must fully restore the competition
lost from the transaction,!” and a remedy that restores only some
of the competition lost does not suffice.!® Because Clayton Act
merger enforcement is predictive, it is hard to define what will
precisely fully restore lost competition in any given case. The
agency has on occasion allowed for remedies that are not an exact
replica of the pre-merger market, usually when there is evidence
that the buyer can have a strong competitive impact with the
divested assets. Yet the focus of the inquiry is always on whether
the proposed divestitures are sufficient to maintain or restore

16 United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 326 (1961).

17 Ford Motor Co. v. United States, 405 U.S. 562, 573 (1972) (“The relief in an
antitrust case must be ‘effective to redress the violations’ and ‘to restore
competition.” . . . Complete divestiture is particularly appropriate where asset
or stock acquisitions violate the antitrust laws.”).

18 See F.T.C. Frequently Asked Questions About Merger Consent Order
Provisions, available at  https://www ftc.gov/tips-advice/competition-
guidance/guide-antitrust-laws/mergers/merger-fag (“There have been instances
in which the divestiture of one firm's entire business in a relevant market was
not sufficient to maintain or restore competition in that relevant market and
thus was not an acceptable divestiture package. To assure effective relief, the
Commission may thus order the inclusion of additional assets beyond those
operating in the relevant market. . . In all cases, the objective is to effectuate a
divestiture most likely to maintain or restore competition in the relevant
market. . . At all times, the burden is on the parties to provide concrete and
convincing evidence indicating that the asset package is sufficient to allow the
proposed buyer to operate in a manner that maintains or restores competition in
the relevant market.”).
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competition in the relevant market that existed prior to the
transaction. '’

Under these well-grounded principles, I have serious concerns
about whether the divestiture remedy in this case is sufficient to
restore competition in the U.S. cigarette market. As a preliminary
matter, it is worth noting that, post-transaction, Imperial will be
less than one-third the size of the combined Reynolds/Lorillard,
with a 10 percent market share compared to the combined
Reynolds/Lorillard’s 34 percent market share. Prior to the
transaction, Reynolds and Lorillard were more comparable in size
to each other Reynolds with a 26 percent market share and
Lorillard with a 15 percent market share. And despite the
divestitures, the HHI will increase 331 points to 3,809.
Moreover, there is nothing dynamic about the cigarette market by
any measure that could plausibly make these measures less useful
in analyzing the likelihood of the divestiture to fully restore the
competition lost from this transaction.

Beyond the resulting increased concentration, the question is
whether Imperial can nonetheless maintain or restore competition
in the market with the divested brands due to its own business
acumen and incentives post-divestiture. I have reason to believe
Imperial will not be up to the job. Indeed, I believe Imperial’s
post-divestiture market share may overstate its competitive
significance. Through this transaction, Reynolds will obtain the
second largest selling brand in the country (Newport), and keep
the third largest selling brand (Camel). Imperial, on the other
hand, will continue to have no strong brands in its portfolio.
Reynolds’ Winston, Kool, and Salem are declining and
unsuccessful.  Their combined market share has gone from
approximately 14 percent in 2010 to 8 percent in 2013 (a 6

19 1d. (“Every order in a merger case has the same goal: to preserve fully the
existing competition in the relevant market or markets. . . An acceptable
divestiture package is one that maintains or restores competition in the relevant
market. . ..”). See also Statement of the F.T.C.’s Bureau of Competition on
Negotiating Merger Remedies, at 4, January 2012, available at
https://www.ftc.gov/system/files/attachments/negotiating-merger-
remedies/merger-remediesstmt.pdf (“If the Commission concludes that a
proposed settlement will remedy the merger's anticompetitive effects, it will
likely accept that settlement and not seek to prevent the proposed merger or
unwind the consummated merger.”).
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percent decline), and they are still losing share. It is no surprise
that Reynolds would want to unload these weak brands, and
refuse to provide a meaningful divestiture package that would
replace the competition lost through its merger with Lorillard. I
am not convinced that Imperial will have any greater ability to
grow these declining brands. Indeed, I have reason to believe that
Winston, Kool, and Salem, as well as Maverick, will languish
even further outside the hands of Reynolds and Lorillard.

There is no doubt that Imperial hopes to make these brands
successful and will make every attempt to do so. Imperial’s
strong global financial position will help. The Commission
cannot rely on hopes and aspirations alone, however. We must
base our decision on facts and demonstrated performance in the
market. And it is by this measure that Imperial, with the added
weak brands from Reynolds, comes up short. Imperial has a poor
track record of growing acquired brands in the U.S. Imperial
entered the U.S. market in 2007 by acquiring Commonwealth.?
At that time Imperial also aspired to increase share. However,
Imperial was not successful. Commonwealth’s market share has
declined since it was acquired by Imperial, and stands at less than
three percent today. While in FY 2014 Imperial may have
achieved modest growth with one of its other brands, USA Gold,
that growth was only focused on limited geographic markets, and
doesn’t give me confidence that Imperial can implement a
national campaign growth strategy. Reynolds, with much greater
experience in the U.S. market, made numerous efforts to
reinvigorate Winston, Kool, and Salem, but failed.?! In light of
Imperial’s much worse track record here in the U.S., I am
unconvinced that it will have more luck in making its wishful
plans a reality.

20 In 1996 Commonwealth acquired brands required by the Commission to be
divested to resolve competitive concerns stemming from B.A.T. Industries
p.L.c.’s $1 billion acquisition of The American Tobacco Company. B.A.T.
Industries p.l.c., etal, 119 F.T.C. 532 (1995).

2l The majority interprets the evidence before us as showing that Reynolds
emphasized Camel and Pall Mall but only put “limited marketing support
behind Winston and Kool.” See Majority Statement, supra note 6, at 3. In
contradistinction to the majority, I believe the evidence before us demonstrates
that on numerous occasions Reynolds sought — valiantly but without success —
to grow Winston and Kool, even while emphasizing Camel and Pall Mall.
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The majority notes that, outside the United States, Winston is
the number two cigarette brand, and Imperial plans to make
Winston the main focus of its strategy in the United States post-
transaction.?? But Winston’s dichotomous position a strong brand
outside the United States and a weak brand in the United States
has held for many years. And Reynolds’ multiple efforts to
reposition Winston in light of its strong global position have not
had any effect on slowing the dramatic decline of Winston in the
United States. Indeed, by placing Winston at the center of its U.S.
strategy, Imperial is demonstrating the same tone-deafness to the
unique dynamics of the U.S. market that has caused Imperial to
lose market share since it entered the U.S. market in 2007.

My concerns about Imperial’s ability to succeed where
Reynolds has failed is heightened by the fact that Imperial will
have no “anchor” brand to gain traction with retailers, and as a
result will have limited shelf space available to it. The
divestitures of Maverick from Lorillard and Winston, Kool, and
Salem from Reynolds effectively de-couple each divested brand
from a strong anchor brand. These anchor brands Newport and
Camel, the second and third best-selling brands in the country
gave Maverick, Winston, Kool, and Salem increased shelf space
and promotional spending, helping to drive the limited sales they
had. Maverick in particular benefits from Newport’s brand
success: Lorillard gives it a portion of Newport’s shelf space, and
when Lorillard advertises Newport, it advertises Maverick too. In
Imperial’s hands, the divested brands will not have the same shelf
space or the benefit of strong advertising that comes with their
anchor brands. 1 believe that the decoupling of the divested
brands from Camel and Newport will serve to further exacerbate
their decline.

Recognizing Imperial’s shelf space disadvantage, the
proposed Consent requires Reynolds to make some short term
accommodations in an attempt to give Imperial a fighting chance
in its effort to gain some shelf space in stores. First, the Consent
envisions Reynolds entering into a Route to Market (“RTM”)
agreement with Imperial, whereby Reynolds agrees to provide
Imperial a portion of its post-acquisition retail shelf space for a

22 Majority Statement, supra note 6, at 2.
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period of five months following the close of the transaction.
Imperial will pay Reynolds $7 million for this agreement. Under
the terms of the RTM agreement, Reynolds commits for a period
of five months to continue placing Winston, Kool, and Salem on
retail fixtures according to historic business practices, and to
assign Imperial a defined portion of Lorillard’s current retail
shelf-space allotments to use as it sees fit. Second, Reynolds is
also undertaking a 12-month commitment to remove provisions in
new retail marketing contracts that would otherwise require some
retailers to provide it shelf space in proportion to its national
market share, where Reynolds national market share is higher
than its local market share. The intent of this commitment is to
increase Imperial’s ability to obtain shelf space at least
proportional to its local market share in many retail outlets for a
period of 12 months.

I have reason to believe that these provisions are insufficient
to make up for Imperial’s significant shelf space disadvantage.
The five-month RTM Agreement and 12-month commitment
pertaining to Reynolds’ allocation of shelf space according to its
local market share are too short. While Imperial may be
optimistic that it can establish sufficient shelf space in this limited
time frame, nothing in the RTM Agreement and 12-month local
market share commitment will alter retailers’ incentives to
allocate their shelf space to popular products that sell well when
those time periods expire. Even if Imperial offers better terms
and uses former Lorillard salespeople who have preexisting
relationships with retailers to push for greater shelf space, it likely
will still be in retailers’ economic interest to allocate shelf space
to the strong Reynolds and Altria/Philp Morris brands, not to
Imperial’s collection of weak and declining brands.?> And at the

23 The majority places its bet on Imperial in part based on the transfer to
Imperial of “an experienced, national sales force from Lorillard.” Majority
Statement, supra note 6, at 2. 1 do not believe the transfer of some of
Lorillard’s sales staff to Imperial will transform Imperial into a significant
competitor in the U.S. market. Lorillard’s transferred sales staff will not be
able to overcome the significant market dynamics described herein. Moreover,
Lorillard’s sales staff likely will be unable to fundamentally transform
Imperial’s lackluster competitive performance in the U.S. market because, as
the majority itself acknowledges, “pre-merger Lorillard . . . has not been a
particularly aggressive competitor in this market, having instead been generally
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end of Reynolds’ 12-month local market share commitment,
Reynolds will be able to squeeze Imperial’s shelf space by
requiring many retailers to provide it shelf space in proportion to
its higher-than-local national market share. While Imperial may
attempt to maintain its retail visibility by offering stores lucrative
merchandising contracts, Reynolds and Altria/Philip Morris will
no doubt counter those efforts with their own lucrative contracts.
In the short run, arguably this may be beneficial for competition,
but in the long run, Imperial’s market presence will diminish and
the market will in all likelihood become a stable duopoly.?*

Conclusion

There is a great deal of discussion among academia, industry
and other stakeholders about the negative impact on the market
stemming from over enforcement of the antitrust laws.?> There is
consensus that over enforcement, also known as “Type 1 errors”
or “false positives”, can harm businesses and consumers by
preventing what could otherwise be procompetitive conduct;

content to rely on Newport’s strong brand equity to drive most of its sales.”
Majority Statement, supra note 6, at 3.

2% The majority relies on the fact that Imperial will have more favorable
incentives as compared with those of the pre-merger Lorillard, since Lorillard
was not a particularly aggressive competitor. Majority Statement, supra note 6,
at 3. But that comparison does not capture the full picture of the competitive
harm from this transaction. Reynolds, not Lorillard, was the firm injecting
some competition into the market. And as described herein, once Reynolds
adds Lorillard’s flagship Newport brand to its portfolio, Reynolds will have a
portfolio of brands that is symmetrical to Altria/Philip Morris, resulting in a
significant change in its incentives post-merger. In considering whether
Imperial will fully restore the competition lost from this transaction, the
majority seems to omit from its analysis Reynolds’ changed incentives post-
merger, and the effect that these changed incentives will have to substantially
lessen competition in the U.S. market.

%5 See, e.g., Christine A. Varey & Jonathan J. Clark, Chicago and
Georgetown: An Essay in Honor of Robert Pitofsky, 101 Geo. L.J. 1565
(2013); Bruce H. Kobayashi and Timothy J. Muris, Chicago, Post-Chicago, and
Beyond: Time to Let Go of the 20% Century, 78 Antitrust L. J. 147 (2012);
Alan Devlin and Michael Jacobs, Antitrust Error, 52 Wm. & Mary L. Rev. 75
(2010); Verizon Commc’ns, Inc. v. Law Offices of Curtis V. Trinko, LLP, 540
U.S. 398, 414 (2004); Frank H. Easterbrook, The Limits of Antitrust, 63 Tex.
L. Rev. 1, 15-16 (1984).
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many commentators believe Type 1 errors can also have a chilling
effect on future procompetitive conduct.?® However, failing to
bring antitrust enforcement actions can also cause significant
harms to consumers. As has been recently demonstrated by an in-
depth study of merger retrospectives, harm from under
enforcement, also known as “Type 2 errors” or “false negatives”,
can come in the form of significant price increases.”’” The
Commission has always been very careful not to take enforcement
action that turns out not to be warranted, an approach I fully
support. This Commission also normally pays close attention
when we are presented with insufficient divestitures or other
remedies, to avoid under enforcement errors that can cause
significant harm to consumers. Unfortunately, the majority has
failed to do so in this case.

For all of these reasons, I respectfully dissent.

2 d.

27 John Kwoka, MERGERS, MERGER CONTROL, AND REMEDIES, A
RETROSPECTIVE ANALYSIS OF U.S. POLICY, 2015.
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DISSENTING STATEMENT OF
COMMISSIONER JOSHUA D. WRIGHT

The Commission has voted to issue a Complaint and Decision
& Order against Reynolds American Inc. (“Reynolds”) to remedy
the allegedly anticompetitive effects of Reynolds’ proposed
acquisition of Lorillard Inc. (“Lorillard”). T respectfully dissent
because the evidence is insufficient to provide reason to believe
the three-way transaction between Reynolds, Lorillard, and
Imperial Tobacco Group, plc (“Imperial”) will substantially lessen
competition for combustible cigarettes sold in the United States.
In particular, I believe the Commission has not met its burden to
show that an order is required to remedy any competitive harm
arising from the original three-way transaction. This is because
the Imperial transaction is both highly likely to occur and is
sufficient to extinguish any competitive concerns arising from
Reynolds’ proposed acquisition of Lorillard. This combination of
facts necessarily implies the Commission should close the
investigation of the three-way transaction before it and allow the
parties to complete the proposed three-way transaction without
imposing an order.

In July 2014, Reynolds, Lorillard, and Imperial struck a deal
where, as the Commission states, “Reynolds will own Lorillard’s
Newport brand and Imperial will own three former Reynolds’
brands, Winston, Kool and Salem, as well as Lorillard’s Maverick
and e-cigarette Blu brands, and Lorillard’s corporate
infrastructure and manufacturing facility.”! Thus, this deal came
to us as a three-way transaction. As a matter of principle, when
the Commission is presented with a three (or more) way
transaction, an order is unnecessary if the transaction taken as a
whole does not give reason to believe competition will be
substantially lessened. The fact that a component of a multi-part
transaction is likely anticompetitive when analyzed in isolation
does not imply that the transaction when examined as a whole is
also likely to substantially lessen competition.

! See Statement of the Federal Trade Commission 1, Reynolds American Inc.,
FTC File No. 141-0168 (May 26, 2015).
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When presented with a three-way transaction, the Commission
should begin with the following question: If the three-way deal is
completed, is there reason to believe competition will be
substantially lessened? If there is reason to believe the three-way
deal will substantially lessen competition, then the Commission
should pursue the appropriate remedy, either through litigation or
a consent decree. If the deal examined as a whole does not
substantially lessen competition, the default approach should be to
close the investigation. An exception to the default approach, and
a corresponding remedy, may be appropriate if there is substantial
evidence that the three-way deal will not be completed as
proposed. In such a case, the Commission must ask: what is the
likelihood of only a portion of the deal being completed while the
other portion, which is responsible for ameliorating the
competitive concerns, is not completed? In this case, this second
inquiry amounts to an assessment of the likelihood that Reynolds’
proposed acquisition of Lorillard would be completed but the
Imperial transaction would not be.

I agree with the Commission majority that the first question
should be answered in the negative because the proposed transfer
of brands to Imperial makes it unlikely that there will be a
substantial lessening of competition from either unilateral or
coordinated effects.? I also agree with the Commission majority
that if Reynolds and Lorillard were attempting a transaction
without the involvement of Imperial, the acquisition would likely
substantially lessen competition.> Thus, taken as a whole, I do

2 Statement of the Federal Trade Commission, supra note 1, at 3.

3 Statement of the Federal Trade Commission, supra note 1, at 1. While I agree
with the Commission’s ultimate conclusion that Reynolds’ proposed
acquisition of Lorillard would substantially lessen competition, I do not agree
with the Commission’s reasoning. In particular, I do not believe the assertion
that higher concentration resulting from the transaction renders coordinated
effects likely. Specifically, I have no reason to believe that the market is
vulnerable to coordination or that there is a credible basis to conclude the
combination of Reynolds and Lorillard would enhance that vulnerability. For
further discussion of why, as a general matter, the Commission should not in
my view rely upon increases in concentration to create a presumption of
competitive harm or the likelihood of coordinated effects, see Statement of
Commissioner Joshua D. Wright, Holcim Ltd., FTC File No. 141-0129 (May 8,
2015).
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not find the three-way transaction to be in violation of Section 7
of the Clayton Act.

The next question to consider is whether there is any evidence
that the Imperial portion of the transaction will not be completed
absent an order. In theory, if the probability of the Imperial
portion of the transaction coming to completion in a manner that
ameliorates the competitive concerns arising from just the
Reynolds-Lorillard portion of the transaction were sufficiently
low, then one could argue the overall transaction is likely to
substantially lessen competition. I have seen no evidence that,
absent an order, Reynolds and Lorillard would not complete its
transfer of assets and brands to Imperial. While there are no
guarantees and the probability that the Imperial portion of the
transaction will be completed is something less than 100 percent,
I have no reason to believe it is close to or less than 50 percent.*

I fully accept that a consent and order will increase the
likelihood that the Imperial portion of the transaction will be
completed. Putting firms under order with threat of contempt
tends to have that effect. I also accept the view that a consent and
order may mitigate some, but perhaps not all, potential moral
hazard issues regarding the transfer of assets and brands from
Reynolds-Lorillard to Imperial. Specifically, the concern is that,
post-merger, Reynolds-Lorillard would complete the Imperial
portion of the transaction but more in form but not in function and
artificially raise the cost for Imperial. Higher costs for Imperial,
such as undue delays in obtaining critical assets, would certainly
materially impact Imperial’s ability to compete effectively. Given
this possibility, a consent and order, including the use a monitor,
would make such behavior easier to detect, and consequently
would provide some deterrence from these potential moral hazard
issues.

It is also true, however, that a monitor in numerous other
circumstances would make anticompetitive behavior easier to
detect and consequently deter that behavior from occurring in the

41 would find a likelihood that the Imperial portion of the transaction would be
completed less than 50 percent to be a sufficient basis to challenge the three-
way transaction or enter into a consent decree.
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first place. Based upon this reasoning, the Commission could try
as a prophylactic effort to impose a monitor in all oligopoly
markets in the United States. This would no doubt detect (and
deter) much price fixing. Such a broad effort would be
unprecedented, and of course, plainly unlawful. The
Commission’s authority to impose a remedy in any context
depends upon its finding a law violation. Here, because the
parties originally presented the three-way transaction to
ameliorate competitive concerns about a Reynolds-Lorillard-only
deal, and they did so successfully, there is no reason to believe the
three-way transaction will substantially lessen competition;
therefore, there is no legal wrongdoing to remedy.

The Commission understandably would like to hold the
parties to a consent order that requires them to make the deal
along with a handful of other changes. But that is not our role.
There is no legal authority for the proposition that the
Commission can prophylactically impose remedies without an
underlying violation of the antitrust laws. And there is no legal
authority to support the view that the Commission can isolate
selected components of a three-way transaction to find such a
violation. In the absence of such authority, the appropriate course
is to evaluate the three-way transaction presented to the agency as
a whole. Because I conclude, as apparently does the Commission,
that the three-way transaction does not substantially lessen
competition, there is no competitive harm to correct and any
remedy is unnecessary and unwarranted.’> Entering into consents
is appropriate only when the transaction at issue in this case the
three-way transaction is likely to substantially lessen competition.
This one does not.

5 The Commission points to the HSR Act as providing the legal basis for the
FTC to enter into consent orders “to ensure that any competitive issues with a
proposed transaction are addressed effectively.” Statement of the Federal
Trade Commission, supra note 1, at 4 n.7. When a proposed transaction or set
of transactions would not substantially lessen competition, as is the case with
the three way transaction originally proposed here, there are no competitive
issues with the proposed transaction to be addressed, and the belief that a
consent order may even further mitigate concerns regarding the transfer of
assets is not material to our analysis under the Clayton Act. The HSR Act is
not in conflict with the Clayton Act and does not change this result.
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“Commission”) has accepted
from Reynolds American Inc. (“Reynolds”) and Lorillard Inc.
(“Lorillard™), subject to final approval, an Agreement Containing
Consent Order (“Consent Agreement”) designed to remedy the
anticompetitive effects resulting from Reynolds’s proposed
acquisition of Lorillard.

Reynolds’s July 2014 agreement to acquire Lorillard in a
$27.4 billion transaction (“the Acquisition”) would combine the
second- and third-largest cigarette producers in the United States.
After the Acquisition, Reynolds and the largest U.S. cigarette
producer, Altria Group, Inc. (“Altria”), would together control
approximately 90% of all U.S. cigarette sales. The Commission’s
Complaint alleges that the proposed Acquisition, if consummated,
would violate Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45, by substantially lessening
competition in the market for traditional combustible cigarettes.

Under the terms of the Consent Agreement, Reynolds must
divest a substantial set of assets to Imperial Tobacco Group plc.
(“Imperial”).  These assets include four cigarette brands,
Lorillard’s manufacturing facility and headquarters, and most of
Lorillard’s current workforce. The Consent Agreement also
requires Reynolds to provide Imperial with visible shelf-space at
retail locations for a period of five months following the close of
the transaction. This Consent Agreement provides Imperial’s
U.S. operations with the nationally relevant brands,
manufacturing facilities, and other tangible and intangible assets
needed to effectively compete in the U.S. cigarette market.
Reynolds must complete the divestiture on the same day it
acquires Lorillard.

The Consent Agreement has been placed on the public record
for 30 days to solicit comments from interested persons.
Comments received during this period will become part of the
public record. After 30 days, the Commission will review the
Consent Agreement, and comments received, to decide whether it
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should withdraw or modify the Consent Agreement, or make the
Consent Agreement final.

THE PARTIES

All parties to the proposed Acquisition and Consent
Agreement are current competitors in the U.S. cigarette market.

Reynolds has the second-largest cigarette manufacturing and
sales business in the United States. Its brands include two of the
best-selling cigarettes in the country: Camel and Pall Mall. It also
manages a number of smaller cigarette brands that it promotes
less heavily. These include Winston, Kool, and Salem. Reynolds
primarily sells its cigarettes in the United States.

Lorillard has the third-largest cigarette manufacturing and
sales business in the United States. Its flagship brand, Newport, is
the best-selling menthol cigarette in the country, and the second-
best-selling cigarette brand overall. In addition to recently
introduced non-menthol styles of Newport, Lorillard
manufactures and sells a few smaller discount-segment brands,
such as Maverick. Like Reynolds, Lorillard competes primarily
in the United States.

Imperial is an international tobacco company operating in
many countries including Australia, France, Germany, Greece,
Italy, Turkey, Taiwan, the United Kingdom, and the United
States. It sells tobacco products in the U.S. through its
Commonwealth-Altadis subsidiary. Imperial’s U.S. cigarette
portfolio consists of several smaller discount brands, including
USA Gold, Sonoma, and Montclair.

THE RELEVANT MARKET AND MARKET STRUCTURE

The relevant line of commerce in which to analyze the effects
of the Acquisition is traditional combustible cigarettes
(“cigarettes”). Consumers do not consider alternative tobacco
products to be close substitutes for cigarettes. Cigarette producers
similarly view cigarettes and other tobacco products as separate
product categories, and cigarette prices are not significantly
constrained by other tobacco products.
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The United States is the relevant geographic market in which
to analyze the effects of the Acquisition on the cigarette market.
Both Reynolds and Lorillard sell cigarettes primarily in this
country. U.S. consumers are in practice limited to the set of
current U.S. producers when seeking to buy cigarettes.

The U.S. cigarette market has experienced declining demand
since 1981. Total shipments fell by approximately 3.2% in 2014,
with similar annual declines expected in the future. The market
includes three large producers Altria, Reynolds, and Lorillard who
together account for roughly 90% of all cigarette sales. Two
smaller producers Liggett and Imperial have roughly 3% market
shares apiece. All other producers have individual market shares
of 1% or less.

Competition in the U.S. cigarette market involves brand
positioning, customer loyalty management, product promotion,
and retail presence. Cigarette advertising is severely restricted in
the United States: various forms of advertising and marketing are
prohibited by law, by regulation, and by the terms of settlement
agreements between major cigarette producers and the individual
States. The predominant form of promotion remaining for U.S.
cigarette producers is retail price reduction.

ENTRY

Entry or expansion in the U.S. cigarette market is unlikely to
deter or counteract any anticompetitive effects of the proposed
Acquisition. New entry in the cigarette market is difficult
because of falling demand and the potentially slow and costly
process of obtaining Food and Drug Administration clearance for
new cigarette products. Expansion by new or existing cigarette
producers is further obstructed by legal restrictions on advertising,
limited retail product-visibility for fringe cigarette brands, and
existing retail marketing contracts.

EFFECTS OF THE ACQUISITION

The proposed Acquisition is likely to substantially lessen
competition in the U.S. cigarette market. It would eliminate
current and emerging head-to-head competition between
Reynolds and Lorillard, particularly for menthol cigarette sales,
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which is an increasingly important segment of the market. The
Acquisition would also increase the likelihood that the merged
firm will unilaterally exercise market power. Finally, the
Acquisition will increase the likelihood of coordinated interaction
between the remaining participants in the cigarette market.

THE CONSENT AGREEMENT

The purpose of the Consent Agreement is to mitigate the
anticompetitive threat of the proposed acquisition. The Consent
Agreement allows Reynolds to complete its acquisition of
Lorillard, but requires Reynolds to divest several of its post-
acquisition assets to Imperial.

Among other terms, the Consent Agreement requires
Reynolds to sell Imperial four of its post-acquisition cigarette
brands: Winton, Kool, Salem, and Maverick. These brands have a
combined share of approximately 7% of the total U.S. cigarette
market. Reynolds must also sell Lorillard’s manufacturing facility
and headquarters to Imperial, give Imperial employment rights for
most of Lorillard’s current staff and salesforce, and guarantee
Imperial visible retail shelf-space for a period of five months
following the close of the transaction. Finally, Reynolds must
also provide Imperial with certain transition services.

This divestiture package, including the nationally recognized
Winston and Kool brands, provides Imperial an opportunity to
rapidly increase its competitive significance in the U.S. market.
Imperial will shift immediately from being a small regional
producer with limited competitive influence on the larger firms to
become a national competitor with the third-largest cigarette
business in the market. While Imperial’s plans call for it to
reposition the acquired brands, which have lost market share as
part of the Reynolds portfolio, Imperial has successfully executed
similar turnarounds with brands in other international markets.

Imperial will have greater opportunity and incentive to
promote and grow sales of the divested brands because, unlike
Reynolds, incremental sales of these brands are unlikely to
cannibalize sales from more profitable cigarette brands in its
portfolio. Imperial’s incentive to reduce the price of the
divestiture brands, in order to grow their market share, is a
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procompetitive offset to the reduction in competition that will
result from the consolidation of Reynolds and Lorillard.
Imperial’s incentive to reduce prices and promote products in new
areas likewise reduces the threat of anticompetitive coordination
following the merger as coordination on price increases and other
aspects of competition may be relatively difficult given Imperial’s
contrary incentives. Ultimately, the divestiture package provides
Imperial with a robust opportunity to undertake procompetitive
actions to grow its market share in the U.S. cigarette market, and
address the competitive concerns raised by the merger.

OPPORTUNITY FOR PUBLIC COMMENT

By accepting the Consent Agreement, subject to final
approval, the Commission anticipates that the competitive
problems alleged in its Complaint will be resolved. The purpose
of this analysis is to invite and facilitate public comment
concerning the Consent Agreement to aid the Commission in
determining whether it should make the Consent Agreement final.
This analysis is not an official interpretation of the Consent
Agreement, and does not modify its terms in any way.
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IN THE MATTER OF

ZIMMER HOLDINGS, INC,,
LVB ACQUISITION, INC,,
AND
BIOMET, INC.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATION OF
SECTION 7 OF THE CLAYTON ACT AND SECTION 5 OF THE
FEDERAL TRADE COMMISSION ACT.

Docket C-4534; File No. 141 0144
Complaint, August 11, 2015 — Decision, August 11, 2015

This consent order addresses the $13.35 billion acquisition by Zimmer of
certain aspects of Biomet. Zimmer and Biomet are two of the four largest
musculoskeletal medical device companies in the United States, with their
revenues coming in over $1 billion annually. The complaint alleges that the
proposed acquisition would violate Section 7 of the Clayton Act, and Section 5
of the Federal Trade Commission Act. The proposed acquisition will lessen
competition in the U.S. markets for unicondylar knee implants; total elbow
implants; and bone cement. The order requires Zimmer and Biomet to divest all
U.S. assets and rights related to Zimmer’s ZUK unicondylar knee implant to
Smith & Nephew and all U.S. assets and rights related to Biomet’s Discovery
Total Elbow implant and Cobalt Bone Cement to DJO. Zimmer is also required
to waive any non-compete employment clauses and assist in facilitating
employment interviews between key employees and sales representatives from
Zimmer distributors who currently sell the ZUK. The Order requires Zimmer
and Biomet to divest their respective U.S. assets and rights to the divested
products no later than ten days after the Proposed Acquisition is consummated
or on the date the Order becomes final, whichever is earlier. The Commission
has agreed to appoint an interim monitor to ensure that Zimmer and Biomet
comply with all of their obligations pursuant to the Consent Agreement and to
keep the Commission informed about the status of the transfer of the assets and
rights to Smith & Nephew and DJO.

Participants

For the Commission: Meghan lorianni, Steven C. Lavender,
Kenneth A. Libby, and Christine Tasso.

For the Respondent: Rebecca Farrington and George Paul,
White & Case LLP; Steve Newborn, Weil, Gotshal & Manages
LLP.
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COMPLAINT

Pursuant to the Clayton Act and the Federal Trade
Commission Act (“FTC Act”), and its authority thereunder, the
Federal Trade Commission (“Commission”), having reason to
believe that Respondent Zimmer Holdings, Inc. (“Zimmer”), a
corporation subject to the jurisdiction of the Commission, has
agreed to acquire Respondent LVB Acquisition, Inc. (“LVB”) and
its subsidiary, Respondent Biomet, Inc. (“Biomet”), corporations
subject to the jurisdiction of the Commission, in violation of
Section 5 of the FTC Act, as amended, 15 U.S.C. § 45, that such
acquisition, if consummated, would violate Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45, and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its Complaint, stating its charges as
follows:

I. RESPONDENTS

1. Respondent Zimmer is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
Delaware, with its headquarters located at 345 East Main Street,
Warsaw, Indiana 46580.

2. Respondent LVB is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Delaware, with its headquarters address located at Corporation
Trust Center, 1209 Orange Street, Wilmington, Delaware 19801.

3. Respondent Biomet is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
Indiana, with its headquarters located at 56 East Bell Drive,
Warsaw, Indiana 46582.

4. Each Respondent is, and at all times relevant herein has
been, engaged in commerce, as “commerce” is defined in Section
1 of the Clayton Act as amended, 15 U.S.C. § 12, and is a
company whose business is in or affects commerce, as
“commerce” is defined in Section 4 of the FTC Act, as amended,
15 U.S.C. § 44.
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I1. THE PROPOSED ACQUISITION

5. Pursuant to an Agreement and Plan of Merger
(“Agreement”) dated April 24, 2014, Zimmer proposes to acquire
all of the voting securities of LVB, the parent company of
Biomet, for approximately $13.35 billion (the “Acquisition”).
The Acquisition is subject to Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18.

I11. THE RELEVANT MARKETS

6. For the purposes of this Complaint, the relevant lines of
commerce in which to analyze the effects of the Acquisition are
the development, license, manufacture, marketing, distribution,
and sale of (a) unicondylar knee implants, (b) total elbow
implants, and (c) bone cement.

a. Unicondylar knee implants are medical devices
implanted into a patient’s knee to replace damaged
bone and cartilage, typically due to advanced
osteoarthritis in one compartment of the knee.

b. Total elbow implants are medical devices that replace
the elbow joint with a metal hinge affixed to stems
implanted in the humerus and ulna. Total elbow
implants are used to treat advanced osteoarthritis or
severe trauma.

c. Bone cement is used in joint arthroplasties to affix
reconstructive joint implants to bone.

7. For the purposes of this Complaint, the United States is
the relevant geographic area in which to assess the competitive
effects of the Acquisition in each of the relevant lines of
commerce.

IV. THE STRUCTURE OF THE MARKETS

8. Biomet and Zimmer are two of only three substantial
competitors in the market for unicondylar knee implants. Biomet
has a market share of at least 44%. Zimmer’s market share is at
least 23%. Stryker Corporation (“Stryker”), the next largest
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competitor, has a market share of approximately 8%. Although
other firms participate in this market, their market shares are
considerably smaller. The Acquisition would reduce the number
of significant suppliers of unicondylar knee implants from three to
two and would create a merged entity having a market share of at
least 67%.

9. As a result of the Acquisition, the market for total elbow
implants would become highly concentrated. There are currently
only three main suppliers of total elbow implants: Zimmer,
Biomet, and Tornier N.V. (“Tornier”). Zimmer and Biomet are
the two largest market participants, as well as each other’s closest
competitors. Tornier is the only other significant competitor. The
rest of the market is comprised of fringe players that have much
smaller market shares.

10. Zimmer and Biomet are two of only four significant
competitors in the market for bone cement. Zimmer has a market
share of approximately 30% and Biomet has a market share of
approximately 10%. Stryker, the market leader in bone cement,
and the DePuy Synthes Companies of Johnson & Johnson are the
only other significant competitors. The Acquisition would
substantially increase concentration in the bone cement market
and reduce the number of major suppliers from four to three.

V. ENTRY CONDITIONS

11. Entry into the relevant markets described in Paragraphs 6
and 7 would not be timely, likely, or sufficient in magnitude,
character, and scope to deter or counteract the anticompetitive
effects of the Acquisition. De novo entry into each of these
relevant markets would not take place in a timely manner because
the product development process combined with the U.S. Food
and Drug Administration approval requirements would be
lengthy. A potential entrant into the relevant markets would also
need to develop a reputation for quality and establish a sales
network to provide surgeons with high-quality technical support.
An additional barrier to de novo entry into the bone cement
market is that, in order to make a significant market impact, a
potential entrant must have an established portfolio of orthopedic
implants to drive sales of its bone cement. No other entry is likely
to occur in the relevant markets such that it would be timely and
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sufficient to deter or counteract the competitive harm likely to
occur from the Acquisition.

VI. EFFECTS OF THE ACQUISITION

12. The effects of the Acquisition, if consummated, may be to
substantially lessen competition and to tend to create a monopoly
in the relevant markets in violation of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the FTC Act,
as amended, 15 U.S.C. § 45, by eliminating actual, direct, and
substantial competition between Respondents Zimmer and Biomet
and reducing the number of competitors for the sale of each
relevant product, thereby:

a. increasing the likelihood that Respondent Zimmer
would unilaterally exercise market power in these
markets;

b. increasing the likelihood that consumers would
experience lower levels of quality and service for each
relevant product; and

c. increasing the likelihood that customers would be
forced to pay higher prices for each relevant product.

VIl. VIOLATIONS CHARGED

13. The Agreement described in Paragraph 5 constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. §
45.

14. The Acquisition described in Paragraph 5, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this eleventh day of August, 2015
issues its Complaint against said Respondents.

By the Commission.
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DECISION AND ORDER

The Federal Trade Commission (“Commission’), having
initiated an investigation of the acquisition by Respondent
Zimmer Holdings, Inc. (“Zimmer”) of the voting securities of
Respondent LVB Acquisition, Inc. (“LVB”) and its subsidiary,
Respondent Biomet, Inc. (“Biomet”), collectively
(“Respondents”), and Respondents having been furnished
thereafter with a copy of a draft of the Complaint that the Bureau
of Competition proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge Respondents with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of the Complaint, a statement that the signing of said
Consent Agreement is for settlement purposes only and does not
constitute an admission by Respondents that the law has been
violated as alleged in such Complaint, or that the facts as alleged
in such Complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated said Acts, and that a Complaint should issue stating
its charges in that respect, and having thereupon issued its
Complaint, and having accepted the executed Consent Agreement
and placed such Consent Agreement on the public record for a
period of thirty (30) days for the receipt and consideration of
public comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby makes the following jurisdictional findings
and issues the following Decision and Order (“Order”):

1. Respondent Zimmer Holdings, Inc. is a corporation
organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its
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headquarters address located at 345 East Main Street,
Warsaw, IN 46580.

Respondent LVB Acquisition, Inc. is a corporation,
organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its
headquarters address located at Corporation Trust
Center, 1209 Orange Street, Wilmington, DE 19801.

Respondent Biomet, Inc. is a wholly owned subsidiary
of LVB Acquisition, Inc. and is a corporation
organized, existing and doing business under and by
virtue of the laws of Indiana, with its office and
principal place of business located at 56 East Bell
Drive, Warsaw, IN 46582.

The Commission has jurisdiction of the subject matter
of this proceeding and of the Respondents, and the
proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

“Zimmer” means Zimmer Holdings, Inc., its directors,
officers, employees, agents,  representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups, and affiliates in each
case controlled by Zimmer Holdings, Inc., including
but not limited to Zimmer, Inc. and Zimmer US, Inc.,
and the respective directors, officers, employees,
agents, representatives, successors, and assigns of
each. After the Acquisition, Zimmer shall include
Biomet.

“Biomet” means LVB Acquisition, Inc., its directors,
officers, employees, agents,  representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
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case controlled by Biomet, including but not limited to
Biomet, Inc., and the respective directors, officers,
employees, agents, representatives, successors, and
assigns of each.

“Respondent(s)” means Zimmer and Biomet,
individually and collectively.

“Commission” means the Federal Trade Commission.

“Actual Cost” means the actual cost incurred to
provide the relevant goods or services, including the
cost of direct labor and direct material used and
allocation of overhead that is consistent with past
custom and practice.

“Acquisition” means the acquisition of Biomet by
Zimmer pursuant to the Agreement and Plan of Merger
between Zimmer and Biomet dated as of April 24,
2014.

“Acquisition Date” means the date on which the
Acquisition is consummated.

“Agency(ies)” means any government regulatory
authority or authorities in the world responsible for
granting approval(s), clearance(s), qualification(s),
license(s), or permit(s) for any aspect of the research,
Development, manufacture, marketing, distribution, or
sale of the Bone Cement, Total Elbow Implants, and
Unicondylar Knee Implants, as the case may be. The
term “Agency” includes, without limitation, the United
States Food and Drug Administration (“FDA”).

“Bone Cement” means an acrylic based, self-curing
material used in joint arthroplasties to mechanically fix
reconstructive joint implants to bone.

“Bone Cement Accessories” means those mixing and
application products sold for use with Bone Cement.
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“Business” means the Cobalt Business, the Discovery
Business, or the ZUK Business, as the case may be.

“Business Service Providers” means those persons
who render substantial services to the Cobalt Business,
the Discovery Business or the ZUK Business, as the
case may be, as described in the Remedial Agreement
for the Cobalt Business, the Discovery Business or the
ZUK Business, as the case may be.

“Clinical Trial(s)” means a controlled study in humans
of the safety or efficacy of a product, and includes,
without limitation, such clinical trials as are designed
to satisfy the requirements of an Agency in connection
with any product and any other human study used in
research and Development of a product.

“Closing Date” means the date Respondents divest a
Business to a Commission-Approved Acquirer
pursuant to a Remedial Agreement.

“Cobalt Assets To Be Divested” means the Cobalt
Business and the Cobalt Background IP License.

“Cobalt Background IP” means all patents, copyrights,
trade secrets or other intellectual property rights
owned by Biomet as of the Closing Date (other than
trademarks or trade dress), that are related to and used
in or would otherwise be infringed by the Cobalt
Business as of the Closing Date but that are not
included in the Cobalt Business.

“Cobalt Background IP License” means a royalty-free,
fully paid-up, perpetual, irrevocable, non-exclusive
license to the Commission-Approved Acquirer of the
Cobalt Business under any Cobalt Background IP to
operate the Cobalt Business, including the research,
Development, manufacture, distribution, marketing or
sale of Bone Cement and Bone Cement Accessories in
the United States.
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“Cobalt Business” means all of the rights, titles and
interest in the United States in the Bone Cement
products marketed under the brand names Cobalt™
HV Bone Cement, Cobalt™ HV Bone Cement with
Gentamicin, Cobalt™ MV Bone Cement, Cobalt™
MV Bone Cement with Gentamicin, including Bone
Cement Accessories, any improvements as of the
Closing Date, and all such products under
Development as of the Closing Date, including the
right to Develop, manufacture and use with a view to
its marketing and sale in the United States only,
including, but not limited to:

1. Finished product inventory designated for the
United States;

2. Accessories inventory for the Cobalt Products in
the United States;

3. Advertising, marketing and promotional materials
for the Cobalt Products in the United States;

4. Copies of all design history files, technical files,
drawings, product specifications, manufacturing
process descriptions, validation documentation,
packaging specifications, quality control standards
and regulatory records for the Cobalt Products in
the United States;

5. Demonstration models, prototypes, samples,
instruments, and supporting equipment that are
used for training purposes in the United States and
copies of all training materials that are used for
training in the proper use of the Cobalt Products in
the United States;

6. Copies of all testing and clinical performance
reports, market research reports and other
marketing related information and materials for the
Cobalt Products;

7. Copies of all Cobalt Manufacturing Technology;
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8. Copies of all Cobalt Scientific and Regulatory
Material;

9. Cobalt Intellectual Property;

10. A list of existing and past customers for the Cobalt
Products in the United States;

11. Copies of customer credit and other records for the
Cobalt Products in the United States;

12. Copies of all books, ledgers and other business
records for the Cobalt Products in the United
States;

13. Copies of clinical, regulatory, and customer sales
databases for the Cobalt Products in the United
States; and

14. All licenses, permits and authorizations related to
the Cobalt Products in the United States, to the
extent transferrable, and all dossiers to the current
and/or pending authorizations held or sought for
the Cobalt Products in the United States.

provided, however, that “Cobalt Business” does not
include the Retained Business; and

provided further, however, that with respect to
documents or other materials included in the Cobalt
Business that contain information (a) that relates both
to Cobalt Products and to other products of
Respondents or (b) for which Respondents have a legal
obligation to retain the original copies, Respondents
shall be required to provide only copies or, at their
option, relevant excerpts of such documents and
materials, but Respondents shall provide the
Commission-Approved Acquirer access to the
originals of such documents as necessary, it being a
purpose of this proviso to ensure that Respondents not
be required to divest themselves completely of records
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or information that relate to products other than Cobalt
Products.

“Cobalt Intellectual Property” means all of the
following to the extent primarily related to the
research, Development, manufacture, marketing,
distribution, or sale of Cobalt Products in the United
States:

1. United States patents and patent applications in
each case filed, or in existence, on or before the
Closing Date, and any renewal, derivation,
divisions, reissues, continuation, continuations in-
part, modifications, or extensions thereof; and

2. Trademarks, trade dress, copyrights, trade secrets,
know-how, techniques, data, inventions, practices,
methods, and other confidential or proprietary
technical, business, research, Development and
other information; in each case, other than patents
or patent applications (which are addressed in Item
1, above).

“Cobalt Manufacturing Technology” means all
tangible technology, trade secrets, know-how,
formulas, and proprietary information (whether
patented, patentable or otherwise), in each case to the
extent related to the manufacture of Cobalt Products
for sale in or into the United States, including, but not
limited to, the following: all product specifications,
processes, analytical methods, product designs, plans,
trade secrets, ideas, concepts, manufacturing,
engineering, and other manuals and drawings, standard
operating procedures, flow diagrams, chemical, safety,
quality assurance, quality control, research records,
clinical data, compositions, annual product reviews,
regulatory communications, control history, current
and historical information associated with the FDA
Approval(s) conformance, and labeling and all other
information related to the manufacturing process, and
supplier lists.
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“Cobalt Products” means the Bone Cement products
marketed under the brand names Cobalt™ HV Bone
Cement, Cobalt™ HV Bone Cement with Gentamicin,
Cobalt™ MYV Bone Cement, Cobalt™ MYV Bone
Cement with Gentamicin , including Bone Cement
Accessories, any improvements at the Closing Date
and any pipeline products at the Closing Date.

“Cobalt Scientific and Regulatory Material” means all
technological, scientific, chemical, biological,
pharmacological, toxicological, regulatory and Clinical
Trial materials and information, to the extent each of
the foregoing are related to the research, Development,
manufacture, marketing, distribution, or sale of Cobalt
Products in the United States.

“Commission-Approved  Acquirer” means the
following:

1. Smith & Nephew, as to the ZUK Assets To Be
Divested;

2. DJO, as to the Cobalt Assets To Be Divested and
the Discovery Assets To Be Divested; or

3. An entity that receives the prior approval of the
Commission to acquire the Cobalt Assets To Be
Divested, the Discovery Assets To Be Divested, or
the ZUK Assets To Be Divested.

“Confidential Business Information” means
competitively sensitive, proprietary and all information
owned by, or in the possession or control of, any
Respondent that is not in the public domain and that is
directly related to the conduct of the Cobalt Business,
the Discovery Business, or the ZUK Business, as the
case may be. The term “Confidential Business
Information” excludes the following:

1. Information relating to any Respondent’s general
business strategies or practices that does not
discuss with particularity the Cobalt Business, the



ZIMMER HOLDINGS, INC. 317

Decision and Order

Discovery Business, or the ZUK Business, as the
case may be;

Information that is contained in documents,
records or books of any Respondent that are
provided to a Commission-Approved Acquirer by
a Respondent that is unrelated to the Business
acquired by that Commission-Approved Acquirer
or that is exclusively related to the Retained
Business;

Information that is protected by the attorney work
product, attorney-client, joint defense or other
privilege prepared in connection with the
Acquisition and relating to any United States, state,
or foreign antitrust or competition Laws;

Information that subsequently falls within the
public domain through no violation of this Order or
breach of confidentiality and non-disclosure
agreement with respect to such information by
Respondents;

Information related to the Cobalt Business or the
Discovery Business that Zimmer can demonstrate
it obtained without the assistance of Biomet prior
to the Acquisition;

Information related to the ZUK Business that
Biomet can demonstrate it obtained without the
assistance of Zimmer prior to the Acquisition;

Information that is required by Law to be
disclosed;

Information that does not directly relate to the
Cobalt Business, the Discovery Business, or the
ZUK Business; and

Information that Respondents demonstrate to the
satisfaction of the Commission, in the
Commission’s sole discretion:
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a. Is necessary to be included in Respondents’
mandatory  regulatory  filings, provided,
however, that Respondents shall make all
reasonable  efforts to  maintain  the
confidentiality of such information in the
regulatory filings;

b. Is information the disclosure of which is
consented to by the Commission-Approved
Acquirer;

c. Is necessary to be exchanged in the course of
consummating the Acquisition or the
transaction under the Remedial Agreement; or

d. Isdisclosed in complying with this Order.

“Development” means all preclinical and clinical
medical device development activities, including test
method development and stability testing, toxicology,
formulation, process development, manufacturing
scale-up, development-stage manufacturing, quality
assurance/quality control development, statistical
analysis and report writing, conducting Clinical Trials
for the purpose of obtaining any and all approvals,
licenses, registrations or authorizations from any
Agency necessary for the manufacture, use, storage,
import, export, transport, promotion, marketing, and
sale of a product, product approval and registration,
and regulatory affairs related to the foregoing.
“Develop” means to engage in Development.

“Discovery Assets To Be Divested” means the
Discovery Business and the Discovery Background IP
License.

“Discovery Background IP” means all patents,
copyrights, trade secrets or other intellectual property
rights owned by Biomet as of the Closing Date (other
than trademarks or trade dress), that are related to and
used in or would otherwise be infringed by the
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Discovery Business as of the Closing Date but that are
not included in the Discovery Business.

“Discovery Background IP License” means a royalty-
free, fully paid-up, perpetual, irrevocable, non-
exclusive license to the Commission-Approved
Acquirer of the Discovery Business under any
Discovery Background IP to operate the Discovery
Business, including the research, Development,
manufacture, distribution, marketing or sale of Total
Elbow Implants in the United States.

“Discovery Business” means all of the rights, titles and
interest in the United States in the elbow products
marketed under the brand name Discovery™ Elbow,
including associated instrumentation, any
improvements as of the Closing Date, and all such
products under Development as of the Closing Date,
including the right to Develop, manufacture and use
with a view to its marketing and sale in the United
States only, including, but not limited to:

1. Finished product inventory designated for the
United States;

2. Instrumentation inventory for the Discovery
Products in the United States;

3. Advertising, marketing and promotional materials
for the Discovery Products in the United States;

4. Copies of all design history files, technical files,
drawings, product specifications, manufacturing
process descriptions, validation documentation,
packaging specifications, quality control standards
and regulatory records for the Discovery Products
in the United States;

5. Demonstration models, prototypes, samples,
instruments, and supporting equipment that are
used for training purposes in the United States and
copies of all training materials that are used for
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training in the proper use of the Discovery
Products in the United States;

Copies of all testing and clinical performance
reports, market research reports and other
marketing related information and materials for the
Discovery Products;

Copies of all Discovery Manufacturing
Technology;

Copies of all Discovery Scientific and Regulatory
Material;

Tooling and fixtures to manufacture the Discovery
Products in the United States;

Discovery Intellectual Property;

A list of existing and past customers for the
Discovery Products in the United States;

Customer credit and other records for the
Discovery Products in the United States;

Copies of all books, ledgers and other business
records for the Discovery Products in the United
States;

Copies of clinical, regulatory, and customer sales
databases for the Discovery Products in the United
States; and

All licenses, permits and authorizations related to
the Discovery Products in the United States, to the
extent transferrable, and all dossiers to the current
and/or pending authorizations held or sought for
the Discovery Products in the United States.

provided, however, that “Discovery Business” does not
include the Retained Business; and
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provided further, however, that with respect to
documents or other materials included in the
Discovery Business that contain information (a) that
relates both to Discovery Products and to other
products of Respondents or (b) for which Respondents
have a legal obligation to retain the original copies,
Respondents shall be required to provide only copies
or, at their option, relevant excerpts of such documents
and materials, but Respondents shall provide the
Commission-Approved Acquirer access to the
originals of such documents as necessary, it being a
purpose of this proviso to ensure that Respondents not
be required to divest themselves completely of records
or information that relate to products other than
Discovery Products.

“Discovery Intellectual Property” means all of the
following to the extent primarily related to the
research, Development, manufacture, marketing,
distribution, or sale of Discovery Products in the
United States:

1. United States patents and patent applications in
each case filed, or in existence, on or before the
Closing Date, and any renewal, derivation,
divisions, reissues, continuation, continuations in-
part, modifications, or extensions thereof; and

2. Trademarks, trade dress, copyrights, trade secrets,
know-how, techniques, data, inventions, practices,
methods, and other confidential or proprietary
technical, business, research, Development and
other information; in each case, other than patents
or patent applications (which are addressed in Item
1, above).

“Discovery Manufacturing Technology” means all
tangible technology, trade secrets, know-how,
formulas, and proprietary information (whether
patented, patentable or otherwise), in each case to the
extent related to the manufacture of Discovery
Products for sale in or into the United States,



322

FF.

GG.

HH.

II.

JJ.

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 160

Decision and Order

including, but not limited to, the following: all product
specifications, processes, analytical methods, product
designs, plans, trade secrets, ideas, concepts,
manufacturing, engineering, and other manuals and
drawings, standard operating procedures, flow
diagrams, chemical, safety, quality assurance, quality
control, research records, clinical data, compositions,
annual product reviews, regulatory communications,
control history, current and historical information
associated with the FDA Approval(s) conformance,
and labeling and all other information related to the
manufacturing process, and supplier lists.

“Discovery Products” means the elbow products
marketed under the brand name Discovery® Elbow,
including associated instrumentation, any
improvements at the Closing Date and any pipeline
products at the Closing Date.

“Discovery Scientific and Regulatory Material” means
all technological, scientific, chemical, biological,
pharmacological, toxicological, regulatory and Clinical
Trial materials and information, to the extent each of
the foregoing are related to the research, Development,
manufacture, marketing, distribution, or sale of
Discovery Products in the United States.

“Divestiture Trustee” means the trustee appointed by
the Commission pursuant to Paragraph IV of this
Order.

“DJO” means DJO Global, Inc., a corporation
organized under the laws of the state of Delaware with
its principal place of business at 1430 Decision Street,
Vista, CA 9208.

“DJO Agreement” means the “Asset Purchase
Agreement” by and between Zimmer Holdings, Inc.
and Encore Medical, L.P., an indirect wholly owned
partnership of DJO, dated as of June 16, 2015, and all
amendments, exhibits, attachments, agreements and
schedules, in each case thereto or contemplated
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thereby, related to the Cobalt Assets To Be Divested
and the Discovery Assets To Be Divested, that have
been approved by the Commission to accomplish the
requirements of this Order. The DJO Agreement is
attached to this Order as Non-Public Appendix A.

“Exclusive Supplier Contract” means any contract for
the supply of inputs to, or accessories or
instrumentation for, the Cobalt Products, the
Discovery Products, or the ZUK Products, as the case
may be, where under the terms of the contract with
Respondents, the Commission-Approved Acquirer
would be prevented from entering into a contract for
the supply of such inputs, accessories or
instrumentation with such Supplier.  “Exclusive
Supplier Contract” includes, but is not limited to, the
Materialise Contract and the MGH Contract.

“Government Entity” means any Federal, state, local
or non-U.S. government, or any court, legislature,
Agency, or government commission, or any judicial or
regulatory authority of any government.

“Interim Monitor” means any monitor appointed
pursuant to Paragraph V of this Order.

b

“Law” means all laws, statutes, rules, regulations,
ordinances, and other pronouncements by any
Government Entity having the effect of law.

“Materialize” means Materialise NV a limited liability
company existing under the laws of Belgium with a
registered office at Technologielaan 15, B-3001,
Leuven, Belgium.

“Materialise Contract” means the October 18, 2011,
Development and Distribution Agreement, as amended
as of the Closing Date, between Zimmer and
Materialise NV  related to patient specific
instrumentation.
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“MGH Contract” means the January 1, 2005, Master
License Agreement, as amended as of the Closing
Date, by and among Zimmer and The General Hospital
Corporation, Cambridge Polymer Group, Inc.

“Order Date” means the date on which the final
Decision and Order in this matter is issued by the
Commission.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, or other business or
Government Entity, and any subsidiaries, divisions,
groups or affiliates thereof.

“Remedial Agreement(s)” means the following:
1. The DJO Agreement;
2. The S&N Agreement; and

3. Any agreement between a Respondent and a
Commission-Approved Acquirer (or between a
Divestiture Trustee and a Commission-Approved
Acquirer that has received the prior approval of the
Commission) to accomplish the requirements of
this Order, and all amendments, exhibits,
attachments, agreements, and schedules thereto,
related to the Assets To Be Divested, that have
been approved by the Commission to accomplish
the requirements of this Order.

“Retained Business” means:

1. All right, title and interest in and to the names
“Zimmer” and “Biomet,” together with all
variations thereof and all trademarks and trade
dress containing, incorporating or associated with
any of the foregoing, and any trademark and trade
dress other than what is included in the Cobalt
Business, the Discovery Business, and the ZUK
Business;
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2. Any of the assets, tangible or intangible,
businesses or goodwill that relate to the Retained
Products, including the right to manufacture
Retained Products in the United States for sale
exclusively outside the United States; and

3. Cash and cash equivalents; tax assets; stock in any
entity; corporate and tax records of any entity;
insurance policies; benefit plans; and accounts
receivable arising prior to the Closing Date.

“Retained Products” means any product researched,
Developed, manufactured, marketed, sold or
distributed by Respondents other than Cobalt Products,
Discovery Products, or ZUK Products in the United
States. For the avoidance of doubt, Retained Product
includes Cobalt Products, Discovery Products, and
ZUK Products for sale exclusively outside the United
States.

“S&N” means Smith & Nephew, Inc., a corporation
organized under the laws of the state of Delaware with
its principal place of business at 1450 Brooks Road,
Memphis, Tennessee 38116.

“S&N Agreement” means the “Asset Purchase
Agreement” by and between Zimmer Holdings, Inc.
and S&N dated as of June 15, 2015, and all
amendments, exhibits, attachments, agreements and
schedules, in each case thereto or contemplated
thereby, related to the ZUK Assets To Be Divested,
that have been approved by the Commission to
accomplish the requirements of this Order. The S&N
Agreement is attached to this Order as Non-Public
Appendix B.

“Supplier” means any Third Party provider of inputs
to, or accessories or instrumentation for, the Cobalt
Products, the Discovery Products, or the ZUK
Products, as the case may be.
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“Total Elbow Implants” means medical devices that
replace the elbow joint with a metal hinge affixed to
stems implanted in the humerus and ulna. Total elbow
implants are used to treat advanced osteoarthritis or
severe trauma.

“Transition Services Agreement” means an agreement
by Respondents to provide all advice, consultation,
and assistance reasonably necessary for any
Commission-Approved Acquirer to receive and use, in
any manner related to achieving the purposes of this
Order, any assets, right, or interest relating to the
Cobalt Assets To Be Divested, the Discovery Assets
To Be Divested, or the ZUK Assets To Be Divested, as
the case may be.

“Third Party(ies)” means any non-governmental
Person other than the Respondents, or the
Commission-Approved Acquirer.

“Unicondylar Knee Implants” means medical devices
implanted into a patient’s knee to replace damaged
bone and cartilage in one compartment of the knee,
typically due to advanced osteoarthritis.

“ZUK Assets To Be Divested” means the ZUK
Business and the ZUK Background IP License.

“ZUK Background IP” means all patents, copyrights,
trade secrets or other intellectual property rights
owned by Zimmer as of the Closing Date (other than
trademarks or trade dress), that are related to and used
in or would otherwise be infringed by the ZUK
Business as of the Closing Date but that are not
included in the ZUK Business, other than any such
intellectual property rights related to Vivacit-E®
antioxidant stabilized polyethylene technology.

“ZUK Background IP License” means a royalty-free,
fully paid-up, perpetual, irrevocable, non-exclusive
license to the Commission-Approved Acquirer of the
ZUK Business under any ZUK Background IP to



GGG.

ZIMMER HOLDINGS, INC. 327

Decision and Order

operate the ZUK Business, including the research,
Development, manufacture, distribution, marketing or
sale of Unicondylar Knee Implants in the United
States.

“ZUK Business” means all of the rights, titles and
interest in the United States in the partial knee system
marketed under the brand name Zimmer®
Unicompartmental High Flex Knee System, including
instrumentation (including patient specific
instrumentation), any improvements as of the Closing
Date, and all products under development as of the
Closing Date, including the right to Develop,
manufacture and use with a view to its marketing and
sale in the United States only, including, but not
limited to:

1. Finished product inventory designated for the
United States;

2. Instrumentation inventory for the ZUK Products in
the United States;

3. Advertising, marketing and promotional materials
for the ZUK Products in the United States;

4. Copies of all design history files, technical files,
drawings, product specifications, manufacturing
process descriptions, validation documentation,
packaging specifications, quality control standards
and regulatory records for the ZUK Products in the
United States;

5. Demonstration models, prototypes, samples,
instruments, and supporting equipment that are
used for training purposes in the United States and
copies of all training materials that are used for
training in the proper use of the ZUK Products in
the United States;

6. Copies of all testing and clinical performance
reports, market research reports and other
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marketing related information and materials for the
ZUK Products in the United States;

7. Copies of all ZUK Manufacturing Technology;

8. Copies of all ZUK Scientific and Regulatory
Material;

9. ZUK Intellectual Property;

10. A list of existing and past customers for the ZUK
Products in the United States;

11. Customer credit and other records for the ZUK
Products in the United States;

12. Copies of all books, ledgers and other business
records for the ZUK Products in the United States;

13. Copies of clinical, regulatory, and customer sales
databases for the ZUK Products in the United
States; and

14. All licenses, permits and authorizations related to
the ZUK Products in the United States, to the
extent transferrable, and all dossiers to the current
and/or pending authorizations held or sought for
the ZUK Products in the United States.

provided, however, that “ZUK Business” does not
include the Retained Business; and

provided further, however, that with respect to
documents or other materials included in the ZUK
Business that contain information (a) that relates both
to ZUK Products and to other products of Respondents
or (b) for which Respondents have a legal obligation to
retain the original copies, Respondents shall be
required to provide only copies or, at their option,
relevant excerpts of such documents and materials, but
Respondents shall provide the Commission-Approved
Acquirer access to the originals of such documents as
necessary, it being a purpose of this proviso to ensure
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that Respondents not be required to divest themselves
completely of records or information that relate to
products other than ZUK Products.

“ZUK Intellectual Property” means all of the
following to the extent primarily related to the
research, Development, manufacture, marketing,
distribution, or sale of ZUK Products in the United
States:

1. United States patents and patent applications in
each case filed, or in existence, on or before the
Closing Date, and any renewal, derivation,
divisions, reissues, continuation, continuations in-
part, modifications, or extensions thereof; and

2. Trademarks, trade dress, copyrights, trade secrets,
know-how, techniques, data, inventions, practices,
methods, and other confidential or proprietary
technical, business, research, Development and
other information; in each case, other than patents
or patent applications (which are addressed in Item
1, above).

“ZUK Manufacturing Technology” means all tangible
technology, trade secrets, know-how, formulas, and
proprietary information (whether patented, patentable
or otherwise), in each case to the extent related to the
manufacture of ZUK Products for sale in or into the
United States, including, but not limited to, the
following: all product specifications, processes,
analytical methods, product designs, plans, trade
secrets, ideas, concepts, manufacturing, engineering,
and other manuals and drawings, standard operating
procedures, flow diagrams, chemical, safety, quality
assurance, quality control, research records, clinical
data, compositions, annual product reviews, regulatory
communications, control history, current and historical
information associated with the FDA Approval(s)
conformance, and labeling and all other information
related to the manufacturing process, and supplier lists.
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“ZUK Products” means the partial knee system
marketed under the brand name Zimmer®
Unicompartmental High Flex Knee System, including
instrumentation (including patient specific
instrumentation), any improvements at the Closing
Date and any pipeline products at the Closing Date.

“ZUK Scientific and Regulatory Material” means all
technological, scientific, chemical, biological,
pharmacological, toxicological, regulatory and Clinical
Trial materials and information, to the extent each of
the foregoing are related to the research, Development,
manufacture, marketing, distribution, or sale of ZUK
Products in the United States.

IT IS FURTHER ORDERED that:

A.

Not later than ten (10) days after the Acquisition Date,
Zimmer shall divest the Cobalt Assets To Be Divested,
absolutely and in good faith, to DJO pursuant to, and
in accordance with, the DJO Agreement(s) (which
agreement(s) shall not limit or contradict, or be
construed to limit or contradict, the terms of this
Order, it being understood that this Order shall not be
construed to reduce any rights or benefits of the
Commission-Approved Acquirer or to reduce any
obligations of Zimmer under such agreement(s)), and
each such agreement, if it becomes a Remedial
Agreement, is incorporated by reference into this
Order and made a part hereof;

provided, however, that if Respondents have divested
the Cobalt Assets To Be Divested to DJO prior to the
Order Date, and if, at the time the Commission
determines to make this Order final and effective, the
Commission notifies Respondents that DJO is not an
acceptable purchaser of the Cobalt Assets To Be
Divested, then Respondents shall immediately rescind
the transaction with DJO, in whole or in part, as
directed by the Commission, and shall divest the
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Cobalt Assets To Be Divested within one hundred
eighty (180) days from the Order Date, absolutely and
in good faith, at no minimum price, to an acquirer that
receives the prior approval of the Commission, and
only in a manner that receives the prior approval of the
Commission;

provided further, however, that if Respondents have
divested the Cobalt Assets To Be Divested to DJO
prior to the Order Date, and if, at the time the
Commission determines to make this Order final and
effective, the Commission notifies Respondents that
the manner in which the divestiture was accomplished
is not acceptable, the Commission may direct
Respondents, or appoint a Divestiture Trustee, to
effect such modifications to the manner of divestiture
of the Cobalt Assets To Be Divested to DJO
(including, but not limited to, entering into additional
agreements or arrangements) as the Commission may
determine are necessary to satisfy the requirements of
this Order.

Respondents shall secure all consents and waivers with
respect to any rights expressly granted to Biomet by
Third Parties or Government Entities, or to Third
Parties or Government Entities by Biomet, from all
Third Parties or Government Entities necessary for the
divestiture of the Cobalt Assets To Be Divested to the
Commission-Approved Acquirer, or for the continued
research, Development, manufacture, distribution,
marketing or sale of Bone Cement in the United States
by the Commission-Approved Acquirer.

Respondents shall:

1. submit to the Commission-Approved Acquirer, at
Respondents’ expense, all Confidential Business
Information related to the Cobalt Assets To Be
Divested;
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2. deliver all Confidential Business Information
related to the Cobalt Assets To Be Divested to the
Commission-Approved Acquirer:

a. 1in good faith;

b. in a timely manner, i.€., as soon as practicable,
avoiding any delays in transmission of the
respective information; and

c. in a manner that ensures its completeness and
accuracy and that fully preserves its usefulness;

3. pending complete delivery of all such Confidential
Business Information to the Commission-
Approved Acquirer, provide the Commission-
Approved Acquirer and the Interim Monitor (if any
has been appointed) with access to all such
Confidential Business Information and employees
who possess or are able to locate such information
for the purposes of identifying the books, records,
and files directly related to the Cobalt Assets To
Be Divested that contain such Confidential
Business Information and facilitating the delivery
in a manner consistent with this Order.

Respondents shall not use, directly or indirectly, any
Confidential Business Information (other than as
necessary to comply with the requirements of this
Order, any Remedial Agreement, or any Law) related
to the Cobalt Business for the manufacture,
Development, marketing or sale of Bone Cement in or
into the United States, and shall not disclose or convey
such Confidential Business Information, directly or
indirectly, to any Person except in connection with the
divestiture of the Cobalt Assets To Be Divested, to the
Interim Monitor, if any, and to the Divestiture Trustee,
if any, provided however, that:

1. This Paragraph IL.D. shall not apply to any
Confidential Business Information related to the
Cobalt Business that Respondents can demonstrate
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to the Commission that Zimmer obtained other
than in connection with the Acquisition;

2. This Paragraph II.D. shall not apply to any
Confidential Business Information to the extent
related to Retained Products or the Retained
Business;

3. This Paragraph IL.D. shall not apply to the use of
Confidential Business Information by Respondents
to defend against legal claims brought by any
Third Party, or investigations or enforcement
actions by Government Entities; and

4. This Paragraph I1.D. shall not apply to the use of
Confidential Business Information by Respondents
to the extent consented to by the Commission-
Approved Acquirer;

provided, however, that Respondents shall require any
Biomet employees or agents who as of the Closing
Date have access to Confidential Business Information
related to the Cobalt Business to enter into, no later
than thirty (30) days after the Closing Date,
confidentiality agreements with Respondents and the
Commission-Approved Acquirer not to disclose such
Confidential Business Information except as set forth
in this Paragraph I1.D.

Respondents shall enter into an agreement to supply
Cobalt Products to the Commission-Approved
Acquirer at no more than Respondents’ Actual Cost
for a period of time, subject to the approval of the
Commission, sufficient for the Commission-Approved
Acquirer to successfully manufacture Cobalt Products
in commercial quantities at economical costs at its own
facility.

Respondents shall:

1. Not later than ten (10) business days after signing a
Remedial Agreement related to the Cobalt Assets
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To Be Divested provide to the proposed
Commission-Approved Acquirer a list of Business
Service Providers related to the Cobalt Business
and for each Business Service Provider provide the
name, title and work location, and such other
information as the proposed Commission-
Approved Acquirer may reasonably request;

Provide an opportunity for six (6) months from the
signing of any Remedial Agreement related to the
Cobalt Assets To Be Divested for the proposed
Commission-Approved Acquirer: (a) to meet
personally, and outside the presence or hearing of
any employee or agent of Respondents, with any
one or more of the Business Service Providers
related to the Cobalt Business; and (b) to make
offers of employment or agency to any one or
more of the Business Service Providers;

Not interfere, directly or indirectly, with the hiring
or employing by the proposed Commission-
Approved Acquirer of Business Service Providers
related to the Cobalt Business, and shall remove
any impediments or incentives within the control
of Respondents that may deter these employees
from accepting employment with the proposed
Commission-Approved Acquirer, including, but
not limited to, any non-compete provisions of
employment or other contracts with Respondents
that would affect the ability or incentive of those
individuals to be employed by the proposed
Commission-Approved Acquirer, subject to the
Closing occurring and the limitations on the
number and locations of the Business Service
Providers contained in the Remedial Agreement as
approved by the Commission. In order to induce
the Business Service Providers to accept
employment or agency with the Commission-
Approved Acquirer, Respondents shall pay a bonus
to any Business Service Provider who enters into
employment or agency with the Commission-
Approved Acquirer in an amount contained in the
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Remedial Agreement as approved by the
Commission, but in no event more than twenty five
(25) percent of the Business Service Provider’s
total compensation for the prior year. In addition,
Respondents shall not make any counteroffer to a
Business Service Provider who receives a written
offer of employment from the proposed
Commission-Approved Acquirer; and

4. Not, for a period of one (1) year following the date
any Business Service  Provider accepts
employment or agency with the Commission-
Approved Acquirer, without the Commission-
Approved Acquirer’s prior written consent,
directly or indirectly, solicit or otherwise attempt
to induce any of the Business Service Provider to
terminate their employment or agency with the
Commission-Approved  Acquirer; provided,
however, that Respondents may:

a. Advertise for employees in newspapers, trade
publications or other media not targeted
specifically at Business Service Providers, or

b. Hire Business Service Providers who apply for
employment with Respondents, as long as such
employees were not solicited by Respondents
in violation of this Paragraph.

Provided, however, that this Paragraph shall not
prohibit Respondents from making offers of
employment or agency to or employing any Business
Service Provider after the Closing Date where the
Commission-Approved  Acquirer has  notified
Respondents in writing that the Commission-
Approved Acquirer does not intend to make an offer of
employment or agency to that Business Service
Provider.

Respondents shall include in any Remedial Agreement
at the option of the Commission-Approved Acquirer a
Transition Services Agreement, subject to the approval



336

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 160

Decision and Order

of the Commission, provided however, the term of any
Transition Services Agreement shall be at the option of
the Commission-Approved Acquirer, but not longer
than the time sufficient for the Commission-Approved
Acquirer to successfully manufacture Cobalt Products
in commercial quantities at economical costs at its own
facility.

No later than the Closing Date, Respondents shall
waive any rights under any Exclusive Supplier
Contracts that would prevent the Commission-
Approved Acquirer from entering into a contract with
the Supplier for the supply of inputs to, or accessories
or instrumentation for, the Cobalt Products. No later
than three (3) days after the Closing Date,
Respondents shall notify in writing any Supplier that is
party to an Exclusive Supplier Contract of such
waiver.

Respondents shall comply fully and timely with all the
terms of the Defense, Indemnification and Hold
Harmless Agreement dated September 22, 2014,
between Biomet, Inc. and Esschem, Inc.

The purpose of the divestiture of the Cobalt Assets To
Be Divested to a Commission-Approved Acquirer is to
create an independent, viable and effective competitor
in the market for the Development, license,
manufacture, marketing, distribution, and sale of Bone
Cement in the United States and to remedy the
lessening of competition from the Acquisition as
alleged in the Commission’s Complaint.

IT ISFURTHER ORDERED that:

A.

Not later than ten (10) days after the Acquisition Date,
Zimmer shall divest the Discovery Assets To Be
Divested, absolutely and in good faith, to DJO
pursuant to, and in accordance with, the DJO
Agreement(s) (which agreement(s) shall not limit or
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contradict, or be construed to limit or contradict, the
terms of this Order, it being understood that this Order
shall not be construed to reduce any rights or benefits
of the Commission-Approved Acquirer or to reduce
any obligations of Zimmer under such agreement(s)),
and each such agreement, if it becomes a Remedial
Agreement, is incorporated by reference into this
Order and made a part hereof;

provided, however, that if Respondents have divested
the Discovery Assets To Be Divested to DJO prior to
the Order Date, and if, at the time the Commission
determines to make this Order final and effective, the
Commission notifies Respondents that DJO is not an
acceptable purchaser of the Discovery Assets To Be
Divested, then Respondents shall immediately rescind
the transaction with DJO, in whole or in part, as
directed by the Commission, and shall divest the
Discovery Assets To Be Divested within one hundred
eighty (180) days from the Order Date, absolutely and
in good faith, at no minimum price, to an acquirer that
receives the prior approval of the Commission, and
only in a manner that receives the prior approval of the
Commission,;

provided further, however, that if Respondents have
divested the Discovery Assets To Be Divested to DJO
prior to the Order Date, and if, at the time the
Commission determines to make this Order final and
effective, the Commission notifies Respondents that
the manner in which the divestiture was accomplished
is not acceptable, the Commission may direct
Respondents, or appoint a Divestiture Trustee, to
effect such modifications to the manner of divestiture
of the Discovery Assets To Be Divested to DJO
(including, but not limited to, entering into additional
agreements or arrangements) as the Commission may
determine are necessary to satisfy the requirements of
this Order.

Respondents shall secure all consents and waivers with
respect to any rights expressly granted to Biomet by
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Third Parties or Government Entities, or to Third
Parties or Government Entities by Biomet, from all
Third Parties or Government Entities necessary for the
divestiture of the Discovery Assets To Be Divested to
the Commission-Approved Acquirer, or for the
continued research, Development, manufacture,
distribution, marketing or sale of Total Elbow Implants
in the United States by the Commission-Approved
Acquirer.

Respondents shall:

1. submit to the Commission-Approved Acquirer, at
Respondents’ expense, all Confidential Business
Information related to the Discovery Assets To Be
Divested;

2. deliver all Confidential Business Information
related to the Discovery Assets To Be Divested to
the Commission-Approved Acquirer:

a. 1in good faith;

b. in a timely manner, i.€., as soon as practicable,
avoiding any delays in transmission of the
respective information; and

c. in a manner that ensures its completeness and
accuracy and that fully preserves its usefulness;

3. pending complete delivery of all such Confidential
Business Information to the Commission-
Approved Acquirer, provide the Commission-
Approved Acquirer and the Interim Monitor (if any
has been appointed) with access to all such
Confidential Business Information and employees
who possess or are able to locate such information
for the purposes of identifying the books, records,
and files directly related to the Discovery Assets
To Be Divested that contain such Confidential
Business Information and facilitating the delivery
in a manner consistent with this Order.
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Respondents shall not use, directly or indirectly, any
Confidential Business Information (other than as
necessary to comply with the requirements of this
Order, any Remedial Agreement, or any Law) related
to the Discovery Business for the manufacture,
Development, marketing or sale of Total Elbow
Implants in or into the United States, and shall not
disclose or convey such Confidential Business
Information, directly or indirectly, to any Person
except in connection with the divestiture of the
Discovery Assets To Be Divested, to the Interim
Monitor, if any, and to the Divestiture Trustee, if any,
provided however, that:

1. This Paragraph IIL.D. shall not apply to any
Confidential Business Information related to the
Discovery Business that Respondents can
demonstrate to the Commission that Zimmer
obtained other than in connection with the
Acquisition;

2. This Paragraph III.D. shall not apply to any
Confidential Business Information to the extent
related to Retained Products or the Retained
Business;

3. This Paragraph III.D. shall not apply to the use of
Confidential Business Information by Respondents
to defend against legal claims brought by any
Third Party, or investigations or enforcement
actions by Government Entities; and

4. This Paragraph IIL.D. shall not apply to the use of
Confidential Business Information by Respondents
to the extent consented to by the Commission-
Approved Acquirer;

provided, however, that Respondents shall require any
Biomet employees or agents who as of the Closing
Date have access to Confidential Business Information
related to the Discovery Business to enter into, no later
than thirty (30) days after the Closing Date,
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confidentiality agreements with Respondents and the
Commission-Approved Acquirer not to disclose such
Confidential Business Information except as set forth
in this Paragraph IIL.D.

Respondents shall enter into an agreement to supply
Discovery Products to the Commission-Approved
Acquirer at no more than Respondents’ Actual Cost
for a period of time, subject to the approval of the
Commission, sufficient for the Commission-Approved
Acquirer to successfully manufacture Discovery
Products in commercial quantities at economical costs
at its own facility.

Respondents shall:

1. Not later than ten (10) business days after signing a
Remedial Agreement related to the Discovery
Assets To Be Divested provide to the proposed
Commission-Approved Acquirer a list of Business
Service Providers related to the Discovery
Business as agreed with the proposed Commission-
Approved Acquirer and approved by the
Commission, and for each Business Service
Provider provide the name, title and work location,
and such other information as the proposed
Commission-Approved Acquirer may reasonably
request;

2. Provide an opportunity for six (6) months from the
signing of any Remedial Agreement related to the
Discovery Assets To Be Divested for the proposed
Commission-Approved Acquirer: (a) to meet
personally, and outside the presence or hearing of
any employee or agent of Respondents, with any
one or more of the Business Service Providers
related to the Discovery Business; and (b) to make
offers of employment to any one or more of the
Business Service Providers;

3. Not interfere, directly or indirectly, with the hiring
or employing by the proposed Commission-
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Approved Acquirer of Business Service Providers
related to the Discovery Business, and shall
remove any impediments or incentives within the
control of Respondents that may deter these
employees from accepting employment with the
proposed Commission-Approved Acquirer,
including, but not limited to, any non-compete
provisions of employment or other contracts with
Respondents that would affect the ability or
incentive of those individuals to be employed by
the proposed Commission-Approved Acquirer,
subject to the Closing occurring and the limitations
on the number and locations of the Business
Service Providers contained in the Remedial
Agreement as approved by the Commission. In
addition, Respondents shall not make any
counteroffer to a Business Service Provider who
receives a written offer of employment from the
proposed Commission-Approved Acquirer; and

4. Not, for a period of one (1) year following the date
any Business Service Provider  accepts
employment or agency with the Commission-
Approved Acquirer, without the Commission-
Approved Acquirer’s prior written consent,
directly or indirectly, solicit or otherwise attempt
to induce any of the Business Service Provider to
terminate their employment or agency with the
Commission-Approved  Acquirer; provided,
however, that Respondents may:

a. Advertise for employees in newspapers, trade
publications or other media not targeted
specifically at Business Service Providers, or

b. Hire Business Service Providers who apply for
employment with Respondents, as long as such
employees were not solicited by Respondents
in violation of this Paragraph.

Provided, however, that this Paragraph shall not
prohibit Respondents from making offers of
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employment or agency to or employing any Business
Service Provider after the Closing Date where the
Commission-Approved  Acquirer has  notified
Respondents in writing that the Commission-
Approved Acquirer does not intend to make an offer of
employment to that Business Service Provider.

Respondents shall include in any Remedial Agreement
at the option of the Commission-Approved Acquirer a
Transition Services Agreement, subject to the approval
of the Commission, provided however, the term of any
Transition Services Agreement shall be at the option of
the Commission-Approved Acquirer, but not longer
than the time sufficient for the Commission-Approved
Acquirer to successfully manufacture Discovery
Products in commercial quantities at economical costs
at its own facility.

No later than the Closing Date, Respondents shall
waive any rights under any Exclusive Supplier
Contracts that would prevent the Commission-
Approved Acquirer from entering into a contract with
the Supplier for the supply of inputs to, or accessories
or instrumentation for, the Discovery Products. No
later than three (3) days after the Closing Date,
Respondents shall notify in writing any Supplier that is
party to an Exclusive Supplier Contract of such
waiver.

The purpose of the divestiture of the Discovery Assets
To Be Divested to a Commission-Approved Acquirer
is to create an independent, viable and effective
competitor in the market for the Development, license,
manufacture, marketing, distribution, and sale of Total
Elbow Implants in the United States and to remedy the
lessening of competition from the Acquisition as
alleged in the Commission’s Complaint.
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V.

IT ISFURTHER ORDERED that:

A.

Not later than ten (10) days after the Acquisition Date,
Zimmer shall divest the ZUK Assets To Be Divested,
absolutely and in good faith, to S&N pursuant to, and
in accordance with, the S&N Agreement(s) (which
agreement(s) shall not limit or contradict, or be
construed to limit or contradict, the terms of this
Order, it being understood that this Order shall not be
construed to reduce any rights or benefits of the
Commission-Approved Acquirer or to reduce any
obligations of Zimmer under such agreement(s), and
each such agreement, if it becomes a Remedial
Agreement, is incorporated by reference into this
Order and made a part hereof;

provided, however, that if Respondents have divested
the ZUK Assets To Be Divested to S&N prior to the
Order Date, and if, at the time the Commission
determines to make this Order final and effective, the
Commission notifies Respondents that S&N is not an
acceptable purchaser of the ZUK Assets To Be
Divested, then Respondents shall immediately rescind
the transaction with S&N, in whole or in part, as
directed by the Commission, and shall divest the ZUK
Assets To Be Divested within one hundred eighty
(180) days from the Order Date, absolutely and in
good faith, at no minimum price, to an acquirer that
receives the prior approval of the Commission, and
only in a manner that receives the prior approval of the
Commission;

provided further, however, that if Respondents have
divested the ZUK Assets To Be Divested to S&N prior
to the Order Date, and if, at the time the Commission
determines to make this Order final and effective, the
Commission notifies Respondents that the manner in
which the divestiture was accomplished is not
acceptable, the Commission may direct Respondents,
or appoint a Divestiture Trustee, to effect such
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modifications to the manner of divestiture of the ZUK
Assets To Be Divested to S&N (including, but not
limited to, entering into additional agreements or
arrangements) as the Commission may determine are
necessary to satisfy the requirements of this Order.

Respondents shall secure all consents and waivers with
respect to any rights expressly granted to Zimmer by
Third Parties or Government Entities, or to Third
Parties or Government Entities by Zimmer, from all
Third Parties or Government Entities necessary for the
divestiture of the ZUK Assets To Be Divested to the
Commission-Approved Acquirer, or for the continued
research, Development, manufacture, distribution,
marketing or sale of Unicondylar Knee Implants in the
United States by the Commission-Approved Acquirer.

Respondents shall:

1. submit to the Commission-Approved Acquirer, at
Respondents’ expense, all Confidential Business
Information related to the ZUK Assets To Be
Divested;

2. deliver all Confidential Business Information
related to the ZUK Assets To Be Divested to the
Commission-Approved Acquirer:

a. 1in good faith;

b. in a timely manner, i.€., as soon as practicable,
avoiding any delays in transmission of the
respective information; and

c. in a manner that ensures its completeness and
accuracy and that fully preserves its usefulness;

3. pending complete delivery of all such Confidential
Business Information to the Commission-
Approved Acquirer, provide the Commission-
Approved Acquirer and the Interim Monitor (if any
has been appointed) with access to all such
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Confidential Business Information and employees
who possess or are able to locate such information
for the purposes of identifying the books, records,
and files directly related to the ZUK Assets To Be
Divested that contain such Confidential Business
Information and facilitating the delivery in a
manner consistent with this Order.

Respondents shall not use, directly or indirectly, any
Confidential Business Information (other than as
necessary to comply with the requirements of this
Order, any Remedial Agreement, or any Law) related
to the ZUK Business for the manufacture,
Development, marketing or sale of Unicondylar Knee
Implants in or into the United States, and shall not
disclose or convey such Confidential Business
Information, directly or indirectly, to any Person
except in connection with the divestiture of the ZUK
Assets To Be Divested, to the Interim Monitor, if any,
and to the Divestiture Trustee, if any, provided
however, that:

1. This Paragraph IV.D. shall not apply to any
Confidential Business Information related to the
ZUK Business that Respondents can demonstrate
to the Commission that Biomet obtained other than
in connection with the Acquisition;

2. This Paragraph IV.D. shall not apply to any
Confidential Business Information to the extent
related to Retained Products or the Retained
Business;

3. This Paragraph IV.D. shall not apply to the use of
Confidential Business Information by Respondents
in complying with the requirements or obligations
of the Laws of the United States or other countries;

4. This Paragraph IV.D. shall not apply to the use of
Confidential Business Information by Respondents
to defend against legal claims brought by any
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Third Party, or investigations or enforcement
actions by Government Entities; and

5. This Paragraph IV.D. shall not apply to the use of
Confidential Business Information by Respondents
to the extent consented to by the Commission-
Approved Acquirer;

provided, however, that Respondents shall require any
Zimmer employees or agents who as of the Closing
Date have access to Confidential Business Information
related to the ZUK Business to enter into, no later than
thirty (30) days after the Closing Date, confidentiality
agreements with Respondents and the Commission-
Approved Acquirer not to disclose such Confidential
Business Information except as set forth in this
Paragraph IV.D.

Respondents shall enter into an agreement to supply
ZUK Products to the Commission-Approved Acquirer
at no more than Respondents’ Actual Cost for a period
of time, subject to the approval of the Commission,
sufficient for the Commission-Approved Acquirer to
successfully = manufacture = ZUK  Products in
commercial quantities at economical costs at its own
facility.

Respondents shall:

1. Not later than ten (10) business days after signing a
Remedial Agreement related to the ZUK Assets To
Be Divested provide to the proposed Commission-
Approved Acquirer a list of Business Service
Providers related to the ZUK Business as agreed
with the proposed Commission-Approved Acquirer
and approved by the Commission, and for each
Business Service Provider provide the name, title
and work location, and such other information as
the proposed Commission-Approved Acquirer may
reasonably request;
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2. Provide an opportunity for six (6) months from the

3.

signing of any Remedial Agreement related to the
ZUK Assets To Be Divested for the proposed
Commission-Approved Acquirer: (a) to meet
personally, and outside the presence or hearing of
any employee or agent of Respondents, with any
one or more of the Business Service Providers
related to the ZUK Business; and (b) to make
offers of employment to any one or more of the
Business Service Providers;

Not interfere, directly or indirectly, with the hiring
or employing by the proposed Commission-
Approved Acquirer of Business Service Providers
related to the ZUK Business, and shall remove any
impediments or incentives within the control of
Respondents that may deter these employees from
accepting employment with the proposed
Commission-Approved Acquirer, including, but
not limited to, any non-compete provisions of
employment or other contracts with Respondents
that would affect the ability or incentive of those
individuals to be employed by the proposed
Commission-Approved Acquirer, subject to the
Closing occurring and the limitations on the
number and locations of the Business Service
Providers contained in the Remedial Agreement as
approved by the Commission. In addition,
Respondents shall not make any counteroffer to a
Business Service Provider who receives a written
offer of employment from the proposed
Commission-Approved Acquirer; and

Not, for a period of one (1) year following the date
any Business Service Provider  accepts
employment or agency with the Commission-
Approved Acquirer, without the Commission-
Approved Acquirer’s prior written consent,
directly or indirectly, solicit or otherwise attempt
to induce any of the Business Service Provider to
terminate their employment or agency with the
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Commission-Approved  Acquirer; provided,
however, that Respondents may:

a. Advertise for employees in newspapers, trade
publications or other media not targeted
specifically at Business Service Providers, or

b. Hire Business Service Providers who apply for
employment with Respondents, as long as such
employees were not solicited by Respondents
in violation of this Paragraph.

Provided, however, that this Paragraph shall not
prohibit Respondents from making offers of
employment or agency to or employing any Business
Service Provider after the Closing Date where the
Commission-Approved  Acquirer has  notified
Respondents in writing that the Commission-
Approved Acquirer does not intend to make an offer of
employment to that Business Service Provider.

Respondents shall include in any Remedial Agreement
at the option of the Commission-Approved Acquirer a
Transition Services Agreement, subject to the approval
of the Commission, provided however, the term of any
Transition Services Agreement shall be at the option of
the Commission-Approved Acquirer, but not longer
than the time sufficient for the Commission-Approved
Acquirer to successfully manufacture ZUK Products in
commercial quantities at economical costs at its own
facility.

No later than the Closing Date, Respondents shall
waive any rights under any Exclusive Supplier
Contracts that would prevent the Commission-
Approved Acquirer from entering into a contract with
the Supplier for the supply of inputs to, or accessories
or instrumentation for, the ZUK Products, including,
but not limited to, the Materialise Contract. No later
than three (3) days after the Closing Date,
Respondents shall notify in writing any Supplier that is
party to an Exclusive Supplier Contract of such
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waiver, including licensing the Zimmer Imaging
Library, as defined in the Materialise Contract, as it
exists as of the Closing Date to Materialize for use in
making patient specific instrumentation for use with
ZUK Products.

The purpose of the divestiture of the ZUK Assets To
Be Divested to a Commission-Approved Acquirer is to
create an independent, viable and effective competitor
in the market for the development, license,
manufacture, marketing, distribution, and sale of
Unicondylar Knee Implants in the United States and to
remedy the lessening of competition from the
Acquisition as alleged in the Commission’s
Complaint.

V.

IT ISFURTHER ORDERED that:

A.

At any time after Respondents sign the Consent
Agreement in this matter, the Commission may
appoint an Interim Monitor to assure that Respondents
expeditiously comply with all of their obligations and
perform all of their responsibilities as required by this
Order and the Remedial Agreement(s).

The Commission shall select the Interim Monitor,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. If Respondents
have not opposed, in writing, including the reasons for
opposing, the selection of a proposed Interim Monitor
within ten (10) days after notice by the staff of the
Commission to Respondents of the identity of any
proposed Interim Monitor, Respondents shall be
deemed to have consented to the selection of the
proposed Interim Monitor.

Not later than ten (10) days after the appointment of
the Interim Monitor, Respondents shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the
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rights and powers necessary to permit the Interim
Monitor to monitor Respondents’ compliance with the
relevant requirements of this Order in a manner
consistent with the purposes of this Order.

If an Interim Monitor is appointed, Respondents shall
consent to the following terms and conditions
regarding the powers, duties, authorities, and
responsibilities of the Interim Monitor:

1. The Interim Monitor shall have the power and
authority to monitor Respondents’ compliance
with the divestiture and related requirements of
this Order, and shall exercise such power and
authority and carry out the duties and
responsibilities of the Interim Monitor in a manner
consistent with the purposes of this Order and in
consultation with the Commission.

2. The Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission.

3. The Interim Monitor shall serve at least until the
latter of (i) the end of the last supply agreement
entered into pursuant to Paragraphs ILE., IILE.,
and IV.E. of this Order, and (ii) the end of the last
Transition Services Agreement entered into
pursuant to Paragraph I1.G., II.G., and IV.G. of
this Order.

Subject to any demonstrated legally recognized
privilege, the Interim Monitor shall have full and
complete access to Respondents’ personnel, books,
documents, records kept in the normal course of
business, facilities and technical information, and such
other relevant information as the Interim Monitor may
reasonably  request, related to Respondents’
compliance with its obligations under this Order,
including, but not limited to, its obligations related to
the Cobalt Assets To Be Divested, the Discovery
Assets To Be Divested, and the ZUK Assets To Be
Divested. Respondents shall cooperate with any
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reasonable request of the Interim Monitor and shall
take no action to interfere with or impede the Interim
Monitor’s ability to monitor Respondents’ compliance
with this Order.

The Interim Monitor shall serve, without bond or other
security, at the expense of Respondents, on such
reasonable and customary terms and conditions as the
Commission may set. The Interim Monitor shall have
authority to employ, at the expense of Respondents,
such consultants, accountants, attorneys and other
representatives and assistants as are reasonably
necessary to carry out the Interim Monitor’s duties and
responsibilities.

Respondents shall indemnify the Interim Monitor and
hold the Interim Monitor harmless against any losses,
claims, damages, liabilities, or expenses arising out of,
or in connection with, the performance of the Interim
Monitor’s duties, including all reasonable fees of
counsel and other reasonable expenses incurred in
connection with the preparations for, or defense of,
any claim, whether or not resulting in any liability,
except to the extent that such losses, claims, damages,
liabilities, or expenses result from malfeasance, gross
negligence, willful or wanton acts, or bad faith by the
Interim Monitor.

Respondents shall report to the Interim Monitor in
accordance with the requirements of this Order and/or
as otherwise provided in any agreement approved by
the Commission. The Interim Monitor shall evaluate
the reports submitted to the Interim Monitor by
Respondents, and any reports submitted by the
Commission-Approved Acquirer, with respect to the
performance of Respondents’ obligations under this
Order or the Remedial Agreement. Within thirty (30)
days from the date the Interim Monitor receives these
reports, the Interim Monitor shall report in writing to
the Commission concerning performance by
Respondents of their obligations under this Order.
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Respondents may require the Interim Monitor and
each of the Interim Monitor’s consultants, accountants,
attorneys and other representatives and assistants to
sign a customary confidentiality agreement; provided,
however, that such agreement shall not restrict the
Interim Monitor from providing any information to the
Commission.

The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor’s duties.

If the Commission determines that the Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
in the same manner as provided in this Paragraph.

The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate
to assure compliance with the requirements of this
Order.

The Interim Monitor appointed pursuant to this Order
may be the same Person appointed as a Divestiture
Trustee pursuant to the relevant provisions of this
Order.

VI.

IT IS FURTHER ORDERED that:

A.

If Respondents have not fully complied with the
obligations to divest the Cobalt Assets To Be
Divested, the Discovery Assets To Be Divested, or the
ZUK Assets To Be Divested as required by this Order,
the Commission may appoint a trustee (“Divestiture
Trustee™) to divest the Cobalt Assets To Be Divested,
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the Discovery Assets To Be Divested, or the ZUK
Assets To Be Divested, as the case may be. In the
event that the Commission or the Attorney General
brings an action pursuant to § 5(I) of the Federal Trade
Commission Act, 15 U.S.C. § 45(1), or any other
statute enforced by the Commission, Respondents
shall consent to the appointment of a Divestiture
Trustee in such action to divest the Cobalt Assets To
Be Divested, the Discovery Assets To Be Divested, or
the ZUK Assets To Be Divested, as the case may be.
Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the
Attorney General from seeking civil penalties or any
other relief available to it, including a court-appointed
Divestiture Trustee, pursuant to § 5(1) of the Federal
Trade Commission Act, or any other statute enforced
by the Commission, for any failure by Respondents to
comply with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a Person with experience and
expertise in acquisitions and divestitures. It
Respondents have not opposed, in writing, including
the reasons for opposing, the selection of any proposed
Divestiture Trustee within ten (10) days after notice by
the staff of the Commission to Respondents of the
identity of any proposed Divestiture Trustee,
Respondents shall be deemed to have consented to the
selection of the proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondents shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effect the divestiture required by this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
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Respondents shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1.

Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to divest the Cobalt Assets To
Be Divested, the Discovery Assets To Be
Divested, or the ZUK Assets To Be Divested, as
the case may be.

The Divestiture Trustee shall have one (1) year
after the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the one (1) year period, the Divestiture
Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within
a reasonable time, the divestiture period may be
extended by the Commission, or, in the case of a
court appointed Divestiture Trustee, by the court;
provided, however, the Commission may extend
the divestiture period only two (2) times.

Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities related to the Cobalt Assets
To Be Divested, the Discovery Assets To Be
Divested, or the ZUK Assets To Be Divested, as
the case may be, and to any other relevant
information, as the Divestiture Trustee may
request. Respondents shall develop such financial
or other information as the Divestiture Trustee may
request and shall cooperate with the Divestiture
Trustee. Respondents shall take no action to
interfere with or impede the Divestiture Trustee’s
accomplishment of the divestiture. Any delays in
divestiture caused by Respondents shall extend the
time for divestiture under this Paragraph in an
amount equal to the delay, as determined by the
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Commission or, for a court-appointed Divestiture
Trustee, by the court.

The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondents’  absolute  and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to an Acquirer as required by this
Order; provided, however, if the Divestiture
Trustee receives bona fide offers from more than
one acquiring Person, and if the Commission
determines to approve more than one such
acquiring Person, the Divestiture Trustee shall
divest to the acquiring Person selected by
Respondents from among those approved by the
Commission; provided further, however, that
Respondents shall select such Person within five
(5) days after receiving notification of the
Commission’s approval.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondents, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are reasonably necessary to carry out the
Divestiture Trustee’s duties and responsibilities.
The Divestiture Trustee shall account for all
monies derived from the divestiture and all
expenses incurred. After approval by the
Commission of the account of the Divestiture
Trustee, including fees for the Divestiture
Trustee’s services, all remaining monies shall be
paid at the direction of Respondents, and the
Divestiture Trustee’s power shall be terminated.
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The compensation of the Divestiture Trustee shall
be based at least in significant part on a
commission arrangement contingent on the
divestiture of the Cobalt Assets To Be Divested,
the Discovery Assets To Be Divested, or the ZUK
Assets To Be Divested, as the case may be.

Respondents shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from malfeasance, gross
negligence, willful or wanton acts, or bad faith by
the Divestiture Trustee.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the Cobalt Assets
To Be Divested, the Discovery Assets To Be
Divested, or the ZUK Assets To Be Divested, as
the case may be; provided, however, that the
Divestiture Trustee appointed pursuant to this
Paragraph may be the same Person appointed as
Interim Monitor pursuant to the relevant provisions
of this Order.

The Divestiture Trustee shall report in writing to
Respondents and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture.

Respondents may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
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shall not restrict the Divestiture Trustee from
providing any information to the Commission.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the Divestiture
required by this Order.

VII.

IT IS FURTHER ORDERED that:

A.

Any Remedial Agreement shall be deemed
incorporated into this Order.

Any failure by Respondents to comply with any term
of such Remedial Agreement shall constitute a failure
to comply with this Order.

Respondents shall include in each Remedial
Agreement a specific reference to this Order, the
remedial purposes thereof, and provisions to reflect the
full scope and breadth of each Respondent’s obligation
to the Acquirer pursuant to this Order.

Respondents shall not seek, directly or indirectly,
pursuant to any dispute resolution mechanism
incorporated in any Remedial Agreement, or in any
agreement related to the Cobalt Assets To Be
Divested, the Discovery Assets To Be Divested, or the
ZUK Assets To Be Divested, as the case may be, a
decision the result of which would be inconsistent with
the terms of this Order or the remedial purposes
thereof.
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Respondents shall not modify or amend any of the
terms of any Remedial Agreement without the prior
approval of the Commission, except as otherwise
provided in Rule 2.41(f)(5) of the Commission’s Rules
of Practice and Procedure, 16 C.F.R. § 2.41(f)(5).
Notwithstanding any term of the Remedial
Agreement(s), any modification or amendment of any
Remedial Agreement made without the prior approval
of the Commission, or as otherwise provided in Rule
2.41(f)(5), shall constitute a failure to comply with this
Order.

VIII.

IT IS FURTHER ORDERED that:

A.

Within five (5) days of the Acquisition, Respondents
shall submit to the Commission a letter certifying the
date on which the Acquisition occurred.

Within thirty (30) days after the Order Date, and every
thirty (30) days thereafter until Respondents have fully
complied with Paragraphs ILA., IL.C., IILA., IL.C.,
IV.A. and IV.C of this Order, and every sixty (60)
days thereafter until Respondents have fully complied
with the Paragraphs ILE., ILF., I.G., IILE., IILF.,
III.G.,, IV.E., IV.F. and IV.G. of this Order,
Respondents shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which they intend to comply, are complying,
and have complied with this Order. Respondents shall
submit at the same time a copy of their report
concerning compliance with this Order to the Interim
Monitor, if any Interim Monitor has been appointed.
Respondents shall include in their reports, among other
things that are required from time to time:

1. A full description of the efforts being made to
comply with the relevant Paragraphs of this Order;

2. A detailed plan to deliver all Confidential Business
Information required to be delivered to the



ZIMMER HOLDINGS, INC. 359

Decision and Order

Commission-Approved Acquirer pursuant to
Paragraph II.C., III.C., and IV.C. and agreed upon
by the relevant Commission-Approved Acquirer
and the Interim Monitor (if applicable) and any
updates or changes to such plan;

3. A description of all Confidential Business
Information delivered to the Commission-
Approved Acquirer, including the type of
information delivered, method of delivery, and
date(s) of delivery;

4. A description of the Confidential Business
Information currently remaining to be delivered
and a projected date(s) of delivery; and

5. A description of all technical assistance provided
to the Commission-Approved Acquired during the
reporting period.

IX.

IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to any proposed (1)
dissolution of a Respondent; (2) acquisition, merger or
consolidation of Respondents; or (3) other change in the
Respondents that may affect compliance obligations arising out of
this Order, including, but not limited to, assignment, the creation
or dissolution of subsidiaries, or any other change in Respondents.

X.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
with reasonable notice to Respondents made to their principal
United States offices, Respondents shall permit any duly
authorized representative of the Commission:

A. Access, during office hours of Respondents and in the
presence of counsel, to all facilities and access to
inspect and copy all books, ledgers, accounts,
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correspondence, memoranda and all other records and
documents in the possession or under the control of
Respondents related to compliance with this Order;
and

B. Upon five (5) days’ notice to Respondents and without
restraint or interference from Respondents, to
interview officers, directors, or employees of the

Respondents, who may have counsel present,
regarding such matters.

XI.

IT IS FURTHER ORDERED that this Order shall terminate
on August 11, 2025.

By the Commission.

Non-Public Appendix A
DJO Agreement

[Redacted From the Public Record Version, But Incorporated
By Reference]

Non-Public Appendix B
S&N Agreement

[Redacted From the Public Record Version, But Incorporated
By Reference]
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

INTRODUCTION

The Federal Trade Commission (“Commission”) has accepted
from Zimmer Holdings, Inc. (“Zimmer”), subject to final
approval, an Agreement Containing Consent Order (“Consent
Agreement”), which is designed to remedy the anticompetitive
effects likely to result from Zimmer’s proposed acquisition of
Biomet, Inc. (“Biomet”). Under the terms of the proposed
Decision and Order (“Order”) contained in the Consent
Agreement, Zimmer and Biomet must divest Zimmer’s
Unicompartmental High Flex Knee System (“ZUK”) business in
the United States to Smith & Nephew, Inc. (“Smith & Nephew”)
and divest Biomet’s Discovery Elbow and Cobalt Bone Cement
businesses in the United States to DJO Global, Inc. (“DJO”).

The Consent Agreement has been placed on the public record
for 30 days to solicit comments from interested persons.
Comments received during this period will become part of the
public record. After 30 days, the Commission will again review
the Consent Agreement and the comments received, and decide
whether it should withdraw from the Consent Agreement, modify
it, or make it final.

Pursuant to an agreement signed on April 24, 2014, Zimmer
plans to acquire Biomet for approximately $13.35 billion (the
“Proposed Acquisition”). The Commission’s Complaint alleges
that the Proposed Acquisition, if consummated, would violate
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45, by substantially lessening competition in the U.S.
markets for: (1) unicondylar knee implants; (2) total elbow
implants; and (3) bone cement. The proposed Consent Agreement
will remedy the alleged violations by preserving the competition
that would otherwise be eliminated by the Proposed Acquisition.

THE PARTIES

Zimmer, headquartered in Warsaw, Indiana, is the third-
largest musculoskeletal medical device company in the United
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States and worldwide, specializing in the design, development,
manufacture, and marketing of orthopedic reconstructive
products. In 2013, Zimmer generated U.S. revenues of $2.42
billion.

Biomet, also headquartered in Warsaw, Indiana, is the fourth-
largest musculoskeletal medical device company in the United
States and the fifth-largest globally. In 2013, Biomet generated
U.S. revenues of $1.86 billion.

THE RELEVANT PRODUCTS AND MARKET
STRUCTURES

Unicondylar Knee Implants

Unicondylar knee implants are medical devices that replace
damaged bone and cartilage in only one of the knee’s three
condyles. The most common indication for a unicondylar knee
implant is osteoarthritic damage in the medial condyle. In
comparison to a total knee implant, which replaces all three
condyles, a unicondylar knee implant requires less invasive
surgery and allows a patient to have a more natural feeling knee
upon recovery from surgery.

Unicondylar knee implants vary in a number of ways;
however, one of the most important differences among the
implants is whether they have a fixed or mobile bearing. In a
fixed bearing implant, a plastic piece is fixed permanently to the
end of the tibia. In a mobile bearing knee, the plastic piece moves
and glides over the tibia as the knee moves. The mobile bearing
places less stress on the bearing surface and may extend the
longevity of the implant. Despite these differences, fixed bearing
and mobile bearing implants are in the same product market
because surgeons regularly substitute between them as they
achieve comparable functional outcomes for the same indications.

The market for unicondylar knee implants is highly
concentrated. Biomet, which markets the Oxford implant, is the
market leader, with a share of at least 44%. Biomet’s Oxford is
the only mobile bearing knee implant currently on the market.
Zimmer, the second-leading supplier of unicondylar knee
implants, controls at least 23% of the market with its fixed
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bearing implant, ZUK. Stryker Corporation (“Stryker”) offers
two unicondylar knee implants with fixed bearings: the Triathlon
PKR and MAKOPIlasty, a robotic-assisted surgery option.
Stryker’s market share is approximately 8%. Johnson & Johnson,
through its DePuySynthes Companies (“J&J DePuy”), and Smith
& Nephew both offer fixed bearing knee implants and are distant
fourth and fifth competitors, maintaining approximately 6% and
3% shares of the market, respectively. Additionally, a number of
small, fringe competitors each control a small share of the market,
but individually and collectively have limited competitive
significance. Absent a remedy, the Proposed Acquisition would
produce a single firm controlling at least 67% of the unicondylar
knee implant market and substantially increase market
concentration.

Total Elbow Implants

Total elbow implants are medical devices that replace
damaged bone and cartilage in the elbow joint caused by
osteoarthritis or a severe elbow fracture. Total elbow implants
replace the elbow joint with a metal hinge that affixes to stems
implanted into the humerus and the ulna. There are two types of
total elbow implants: linked and unlinked. Linked total elbow
implants connect the humeral stem to the ulnar stem with a pin
and locking device, providing extra stability where the ligaments
surrounding the elbow joint are weak. Unlinked total elbow
implants do not connect the humeral stem to the ulnar stem
mechanically; instead, they use the patient’s natural ligaments to
secure the implant. Linked and unlinked total elbow implants are
viewed as reasonably interchangeable by health care providers
because they treat the same indications and are priced similarly.

The market for total elbow implants is highly concentrated
today, and the Proposed Acquisition would increase concentration
in this market substantially. Zimmer and Biomet are the two
largest suppliers of total elbow implants. Apart from the merging
parties, Tornier, Inc. (“Tornier”) is the only other significant
supplier of total elbow implants. Zimmer offers two products the
Coonrad/Morrey Total Elbow and the Nexel Total Elbow. The
Coonrad/Morrey Total Elbow, developed at the Mayo Clinic, is a
cemented, linked total elbow implant with twenty-four years of
clinical history. In late 2013, Zimmer launched the Nexel Total
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Elbow, which updated the Coonrad/Morrey Total Elbow with,
among other things, a revised linkage system and instrumentation,
and an improved bearing surface. Biomet’s Discovery Total
Elbow is also a cemented, linked implant supported by over ten
years of clinical history. Tornier launched its Latitude EV
implant, a cemented total elbow system capable of converting
between a linked and unlinked prosthesis, in the United States in
2013.

Bone Cement

Surgeons use bone cement in a wide variety of joint
arthroplasties to affix implants to bones, including the vast
majority of knee and elbow implants, as well as many hip and
shoulder procedures. Bone cement is available in high, medium,
and low viscosities and in non-antibiotic and antibiotic
formulations. Surgeons select bone cement based on its viscosity,
whether it has an antibiotic component, supporting clinical data,
and familiarity. Because surgeons generally use the more
expensive antibiotic bone cement only for patients with a high
risk of infection, it may be appropriate to analyze the Proposed
Acquisition in separate relevant markets for antibiotic and non-
antibiotic bone cement. Most customers, however, purchase both
types of bone cement through a single contract with a single
vendor, and the market participants, competitive dynamics, and
entry barriers are the same for both antibiotic and non-antibiotic
bone cement. Thus, for convenience and efficiency, it is
appropriate to analyze the impact of the Proposed Acquisition in a
relevant market for all bone cement products.

Four primary suppliers serve the U.S. bone cement market:
Stryker, Zimmer, J&J DePuy, and Biomet, which together
account for approximately 98% of all bone cement sales in the
United States. Stryker’s Simplex is the market leader, with a
share of approximately 40% of the market. Zimmer, the second-
largest bone cement supplier, has a market share of approximately
30%. Zimmer derives nearly all of its bone cement revenues from
the sale of Palacos, which Zimmer distributes under license from
Heraeus Holding. J&J DePuy takes approximately 18% of the
market with its SmartSet bone cement, while Biomet’s Cobalt has
an approximate 10% market share. The Proposed Acquisition
would reduce the number of major suppliers of bone cement in
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the United States from four to three and increase concentration in
this market substantially.

THE RELEVANT GEOGRAPHIC MARKET

The United States is the relevant geographic market in which
to analyze the effects of the Proposed Acquisition. Medical
devices sold outside of the United States are not viable
alternatives for U.S. consumers, as they cannot turn to these
products even in the event of a price increase for products
currently available in the United States. Further, the U.S. Food
and Drug Administration (“FDA”) must approve any medical
device before it is sold in the United States, a process that
generally takes a significant amount of time. Thus, suppliers of
medical devices outside the United States cannot shift their
product into the U.S. market quickly enough to be considered
current market participants.

ENTRY

Entry or expansion into the markets for unicondylar knee
implants, total elbow implants, and bone cement would not be
timely, likely, or sufficient to counteract the likely anticompetitive
effects of the Proposed Acquisition. To enter or effectively
expand in any of these markets successfully, a supplier would
need to design and manufacture an effective product, obtain FDA
approval, and develop clinical history supporting the long-term
efficacy of its product. The new entrant or putative expanding
firm also would need to develop and foster product loyalty and
establish a nationwide sales network capable of marketing the
product and providing on-site service at hospitals throughout the
country. Such development efforts are difficult, time-consuming,
and expensive, and often fail to result in a competitive product
reaching the market.

EFFECTS OF THE ACQUISITION

Zimmer’s acquisition of Biomet would likely result in
substantial anticompetitive effects in the unicondylar knee implant
market by eliminating substantial head-to-head competition
between the two most successful implants. Zimmer’s ZUK and
Biomet’s Oxford are particularly close competitors because of
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their well-documented clinical success records. As close
competitors, customers currently leverage the Oxford and ZUK
against each other to obtain better pricing. Additionally, Zimmer
and Biomet continually improve features of their unicondylar
knee implants in order to win business from physicians.
Therefore, absent a remedy, the Proposed Acquisition would
likely result in unilateral price effects and reduced innovation.

The Proposed Acquisition would also eliminate substantial
competition between Zimmer and Biomet in the market for total
elbow implants. Market participants indicate that Zimmer and
Biomet total elbow implants are each other’s next best alternative
based upon design similarities and comparable clinical outcomes.
As close substitutes, Zimmer and Biomet currently compete
directly, including on price and service.

Zimmer’s Palacos and Biomet’s Cobalt Bone Cement
products are particularly close substitutes that currently compete
aggressively against each other. Absent a remedy, the Proposed
Acquisition would result in the loss of substantial price
competition between Zimmer and Biomet for the sales of their
products.

THE CONSENT AGREEMENT

The Consent Agreement eliminates the competitive concerns
raised by the Proposed Acquisition by requiring Zimmer and
Biomet to divest all U.S. assets and rights related to Zimmer’s
ZUK unicondylar knee implant to Smith & Nephew and all U.S.
assets and rights related to Biomet’s Discovery Total Elbow
implant and Cobalt Bone Cement to DJO. This divestiture will
preserve the competition that currently exists in each of the
relevant markets.

Smith & Nephew is a global specialty pharmaceutical
company headquartered in London, United Kingdom. Smith &
Nephew employs more than 14,000 employees worldwide with
approximately 6,225 employees in the United States. In 2014,
Smith & Nephew generated worldwide revenues of approximately
$5.8 billion, of which approximately $1.5 billion came from its
orthopedic reconstruction business.
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DJO develops, manufactures, and distributes a wide range of
medical devices, including orthopedic implants. Headquartered in
Vista, California, DJO employs 5,200 people, and had revenues of
approximately $1.2 billion in 2014. DJO’s orthopedic implant
business had approximately $100 million in 2014 revenues.

Pursuant to the Order, Smith & Nephew will receive all U.S.
assets and rights related to the ZUK unicondylar knee product,
including intellectual property, manufacturing technology, and
existing inventory. Zimmer is also required to waive any non-
compete employment clauses and assist in facilitating
employment interviews between key employees and sales
representatives from Zimmer distributors who currently sell the
ZUK. The Order further requires Zimmer to provide transitional
services to Smith & Nephew to assist them in establishing their
manufacturing capabilities and securing all necessary FDA
approvals.

The Order requires Biomet to divest all U.S. assets and rights
necessary to enable DJO to become an independently viable and
effective competitor in the total elbow implant and bone cement
markets. Biomet is required to divest to DJO all of its U.S. assets
and rights to research, develop, manufacture, market, and sell its
total elbow implant and bone cement products, including all
related intellectual property, manufacturing technology, and
existing inventory. Biomet will also divest all U.S. assets and
rights to its bone cement accessories, which consist of mixing and
delivery systems that allow surgeons to control the bone cement
ingredients to ensure a complete and consistent bone cement
mixture and to apply cement onto an implant accurately.
Hospitals and group purchasing organizations frequently purchase
bone cement and bone cement accessories together. Further, the
Order facilitates DJO’s hiring of the Biomet sales representatives
and employees whose responsibilities are related to bone cement
and total elbow implants.

The Order requires Zimmer and Biomet to divest their
respective U.S. assets and rights to the divested products no later
than ten days after the Proposed Acquisition is consummated or
on the date the Order becomes final, whichever is earlier. If the
Commission determines that Smith & Nephew or DJO is not an
acceptable acquirer, or that the manner of the divestiture is not



368 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 160

Analysis to Aid Public Comment

acceptable, the Order requires Zimmer and Biomet to unwind the
sale and divest the products within six months of the date the
Order becomes final to another Commission-approved acquirer or
acquirers. In that circumstance, the Commission may appoint a
trustee to accomplish the divestiture if the parties fail to divest the
products.

The Commission has agreed to appoint an interim monitor to
ensure that Zimmer and Biomet comply with all of their
obligations pursuant to the Consent Agreement and to keep the
Commission informed about the status of the transfer of the assets
and rights to Smith & Nephew and DJO.

The purpose of this analysis is to facilitate public comment on
the proposed Consent Agreement, and it is not intended to
constitute an official interpretation of the proposed Order or to
modify its terms in any way.
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IN THE MATTER OF

JS AUTOWORLD, INC.
D/B/A
PLANET NISSAN

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATION OF

SECTION 7 OF THE CONSUMER LEASING ACT, SECTION 213.7 OF

REGULATION M, THE TRUTH IN LENDING ACT, REGULATION Z,
AND SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-4535; File No. 152 3069
Complaint, August 13, 2015 — Decision, August 13, 2015

The consent order addresses JS Autoworld, Inc., d/b/a Planet Nissan’s
misrepresentation in certain advertisements of vehicle purchase prices,
advertised monthly payment amounts were for vehicle purchases, not leases;
and that consumers can pay $0 at signing to obtain vehicles shown in the
advertisements for the advertised monthly amount. The respondent is a motor
vehicle dealer. The complaint alleges therefore that the representations are
false or misleading in violations of Section 5 of the FTC Act, Consumer
Leasing Act, Regulation M, the Truth in Lending Act, and Regulation Z. the
order prohibits respondent from misrepresenting the cost of: purchasing a
vehicle with financing, including but not necessarily limited to, the amount or
percentage of the down payment, the number of payments or period of
repayment, the amount of any payment, the annual percentage rate or any other
finance rate, and the repayment obligation over the full term of the loan,
including any balloon payment; or leasing a vehicle, including but not
necessarily limited to, the total amount due at lease inception, the down
payment, amount down, acquisition fee, capitalized cost reduction, any other
amount required to be paid at lease inception, and the amounts of all monthly
or other periodic payments.

Participants
For the Commission: Yan Fang

For the Respondent: Dominic Gentile, solo practitioner;
George Chanos, solo practitioner.

COMPLAINT

The Federal Trade Commission, having reason to believe that
JS Autoworld, Inc., also doing business as Planet Nissan
(“Respondent™), has violated provisions of the Federal Trade
Commission Act (“FTC Act”), the Consumer Leasing Act
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(“CLA”), and its implementing Regulation M, and the Truth in
Lending Act (“TILA”), and its implementing Regulation Z, and it
appearing to the Commission that this proceeding is in the public
interest, alleges:

1. Respondent is a Nevada corporation with its principal
office or place of business at 5850 Centennial Center Blvd, Las
Vegas, NV 89149. Respondent offers motor vehicles for
purchase or lease to consumers.

2. The acts or practices of Respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the FTC Act, 15 U.S.C. § 44.

3. Since at least July 2014, Respondent has disseminated or
caused to be disseminated advertisements to the public promoting
the purchase, finance, and leasing of motor vehicles.

4. Respondent has disseminated or caused to be disseminated
advertisements to the public promoting consumer leases for motor
vehicles, as the terms “advertisement” and “consumer lease” are
defined in Section 213.2 of Regulation M, 12 C.F.R. §213.2, as
amended.

5. Respondent has disseminated or caused to be disseminated
advertisements to the public promoting credit sales and other
extensions of closed-end credit in consumer credit transactions, as
the terms “advertisement,” “closed-end credit,” “credit sale,” and
“consumer credit” are defined in Section 226.2 of Regulation Z,
12 C.F.R. § 226.2, as amended.

2 ¢

6. Respondent has placed numerous advertisements
promoting consumer leases and purchases of motor vehicles, or
promoting credit sales and other extensions of closed-end credit in
consumer credit transactions, in printed publications, including in
the Las Vegas Review-Journal newspaper. Exhibit A is an
example of a full-page advertisement that Respondent ran in the
Las Vegas Review-Journal. Respondent’s advertisements in other
editions of the Las Vegas Review-Journal contain substantially
similar statements and depictions.
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7. Respondent has also advertised consumer leases and
purchases of motor vehicles, or promoted credit sales and other
extensions of closed-end credit in consumer credit transactions,
on the Internet, including on its page on Facebook,
https://www.facebook.com/planetnissan. Exhibit B is an example
of one such advertisement appearing on Respondent’s page on
Facebook.

“NOW?” Prices

8. Respondent’s advertisements, including but not limited to
the advertisement attached as Exhibit A, feature images depicting
motor vehicles for purchase with a prominent “NOW” price next
to each vehicle. For example, the advertisement attached as
Exhibit A features a 2015 Nissan Versa S with a “NOW” price of
$9,977:

(from Exhibit A, print advertisement, Las Vegas Review-Journal

((Nov. 2014))

9. Beneath the prominent statement that consumers can
obtain the vehicle for “$9,977,” the advertisement states in small
print: “#11155, 2 or more at this price, $1,000 Trade Assistance
and $600 VPP/Active Military discount and $600 College Grad
discount.” Thus, the prominently advertised price is not generally
available to consumers. In fact, a consumer can qualify for the
advertised price only if the consumer meets certain requirements
for discounts or incentives, such as being a recent college
graduate, being a member of the military, or trading in a vehicle.
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“PURCHASE! NOT A LEASE!”

10. Respondent’s advertisements, including but not limited to
the advertisement attached as Exhibit A, deceptively promote
offers for motor vehicles with a bright yellow “PURCHASE!
NOT A LEASE!” statement next to each vehicle. For example,
the advertisement attached as Exhibit A promotes a 2014 Nissan
Pathfinder S with a “NOW?” price of “$299” or “$24,777” as a
“PURCHASE! NOT A LEASE!”:

(from Exhibit A, print advertisement, Las Vegas Review-Journal
((Nov. 2014))

11. Below the depicted vehicle, the advertisement states in
small print:  “#25114, 2 or more at this price, $1000 Trade
Assistance & $600 VPP/Active Military discount and $600
College Grad discount. $299 - 36 month lease with $2,000 due at
signing, 12K miles per year.” Thus, despite the prominent
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“PURCHASE! NOT A LEASE!” statement, the advertised
“$299” payment is for a lease, not a purchase.

12. Additionally, Respondent’s advertisements state certain
terms, such as a payment amount, but only disclose in small print
the amount due at signing, the number and timing of scheduled
payments, and that the advertised payment is a monthly amount
and for a lease. Respondent’s advertisements fail to include other
required information, such as whether or not a security deposit is
required.

“$0 DOWN”

13. Respondent’s advertisements, including but not limited to
the advertisement attached as Exhibit B, deceptively promote
offers for motor vehicles with a prominent “$0 DOWN” statement
near the depicted vehicle. For example, the advertisement
attached as Exhibit B promotes a 2014 Nissan Pathfinder for “$0
DOWN”:

(from Exhibit B, Facebook page posting,
https://www.facebook.com/planetnissan (July 2014))

14. Beneath this prominent statement, the advertisement states
in small print: “#25114, 2 or more at this price, $1000 Trade
Assistance & $600 VPP/Active Military discount and $600
College Grad discount. $299 - 36 month lease with $2,000 due at
signing, 12K miles per year.” Thus, the offer is for a lease, and
consumers must pay at least $2,000 at lease signing, substantially
more than the prominently stated “$0 DOWN.”

15. Additionally, Respondent’s advertisements state certain
terms, such as the amount down and a payment amount, but only
disclose in small print the amount due at signing and the number
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and timing of scheduled payments. Respondent’s advertisements
fail to include other required information, such as whether or not a
security deposit is required.

“0% APR”

16. Respondent’s advertisements, including but not limited to
the advertisement attached as Exhibit A, states credit terms such
as “0% APR for 72 months*” and “0% APR for 60 MONTHS*””:

(from Exhibit A, print advertisement, Las Vegas Review-Journal

((Nov. 2014))

17.In a block of text at the bottom of the full-page
advertisement, the following statement appears in fine print:

Must present ad at time of purchase to receive ad
specials. Must test drive to receive ad specials. All
offers OAC plus $399 DOC and $199 VTR fee, tax
and tag. Receive these offers with Planet Nissan
financing. Must take same day delivery from dealer
stock and prior sales do not qualify. Offers cannot
be combined. 0%APR for 36 months OAC. 1.No
payments 90 days subject to credit approval.
Amount will be added to end of loan balance.
Subject to credit approval. 2. Free registration for
first year with purchase. *0% APR on select Nissan
models and must finance through NMAC.**Offers
cannot be combined. See dealer for details. Source:
Nissan USA. 2013 new car sales from January 2013
— Dec 2013.

18. Respondent’s advertisements fail to include other required
information, such as the amount of the down payment or the terms
of repayment.
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FEDERAL TRADE COMMISSION ACT VIOLATIONS
Count |
Misrepresentation of Vehicle Purchase Prices

19. Through the means described in Paragraphs 6 through 9,
Respondent has represented, directly or indirectly, expressly or by
implication, that consumers can purchase vehicles for the
prominently advertised “NOW” prices.

20. In fact, vehicles are not generally available for purchase at
the prominently advertised “NOW” prices. Therefore, the
representation set forth in Paragraph 19 is false or misleading.

21. Respondent’s practices constitute deceptive acts or
practices in or affecting commerce in violation of Section 5(a) of
the FTC Act, 15 U.S.C. § 45(a).

Count 11
Misrepresentation of Offer

22. Through the means described in Paragraphs 7 and 10
through 15, Respondent has represented, directly or indirectly,
expressly or by implication, that advertised payment amounts are
for vehicle purchases, not leases.

23. In fact, the advertised payment amounts are for vehicle
leases, not purchases. Therefore, the representation set forth in
Paragraph 22 is false or misleading.

24. Respondent’s practices constitute deceptive acts or
practices in or affecting commerce in violation of Section 5(a) of
the FTC Act, 15 U.S.C. § 45(a).

Count 111
Misrepresentation of Amount Due at Signing
25. Through the means described in Paragraphs 7 and 13

through 15, Respondent has represented, directly or indirectly,
expressly or by implication, that consumers can pay $0 at signing
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to obtain the vehicles shown in the advertisements for the
advertised monthly payment amount.

26. In fact, consumers cannot pay $0 at signing to obtain the
vehicles shown in the advertisements for the advertised monthly
payment amount. Consumers must pay at least $2,000 at lease
signing. Therefore, the representation set forth in Paragraph 25 is
false or misleading.

27. Respondent’s practices constitute deceptive acts or
practices in or affecting commerce in violation of Section 5(a) of
the FTC Act, 15 U.S.C. § 45(a).

VIOLATION OF THE CONSUMER LEASING ACT AND
REGULATION M

28. Under Section 184 of the CLA and Section 213.7 of
Regulation M, advertisements promoting consumer leases are
required to make certain disclosures (“CLA additional terms”) if
they state any of several terms, such as the amount of any
payment (“CLA triggering terms”). 15 U.S.C. § 1667¢; 12 C.F.R.
§ 213.7(d).

29. Respondent’s advertisements promoting consumer leases,
including but not necessarily limited to the advertisements
described in Paragraphs 6, 7, and 10 through 15, are subject to the
requirements of the CLA and Regulation M.

Count IV

Failure to Disclose or to Disclose Clearly and Conspicuously
Required Lease Information

30. Respondent’s advertisements promoting consumer leases,
including but not necessarily limited to those described in
Paragraphs 6, 7, and 10 through 15, have included CLA triggering
terms, but have failed to disclose or to disclose clearly and
conspicuously additional terms required by the CLA and
Regulation M, including one or more of the following:

a. That the transaction advertised is a lease.
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b. The total amount due prior to or at consummation or
by delivery, if delivery occurs after consummation.

c. Whether or not a security deposit is required.

d. The number, amount, and timing of scheduled
payments.

e. With respect to a lease in which the liability of the
consumer at the end of the lease term is based on the
anticipated residual value of the property, that an extra
charge may be imposed at the end of the lease term.

31. Therefore, the practices set forth in Paragraph 30 have
violated Section 184 of the CLA, 15 U.S.C. § 1667c, and Section
213.7 of Regulation M, 12 C.F.R. § 213.7.

VIOLATIONS OF THE TRUTH IN LENDING ACT AND
REGULATION Z

32. Under Section 144 of the TILA and Section 226.24(d) of
Regulation Z, as amended, advertisements promoting closed-end
credit in consumer credit transactions are required to make certain
disclosures (“additional terms”) if they state any of several terms,
such as the number of payments or period of repayment (“TILA
triggering terms”).

33. Respondent’s advertisements promoting closed-end credit,
including but not necessarily limited to those described in
Paragraphs 6 and 16 through 18, are subject to the requirements of
the TILA and Regulation Z.

Count V

Failure to Disclose or Disclose Clearly and Conspicuously
Required Credit Information

34. Respondent’s advertisements promoting closed-end credit,
including but not necessarily limited to those described in
Paragraphs 6 and 16 through 18, have included TILA triggering
terms, but have failed to disclose or disclose clearly and
conspicuously, additional terms required by the TILA and
Regulation Z, including one or more of the following:
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a. The amount or percentage of the down payment.

b. The terms of repayment, including any balloon
payment.

c. The “annual percentage rate,” using that term, and, if
the rate may be increased after consummation, that
fact.

35. Therefore, the practices set forth in Paragraph 34 have
violated Section 144 of the TILA, 15 U.S.C. § 1664, and Section
226.24(d) of Regulation Z, 12 C.F.R. § 226.24(d), as amended.

THEREFORE, the Federal Trade Commission, this
thirteenth day of August, 2015, has issued this complaint against
Respondent.

By the Commission.
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Exhibit A
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Exhibit B

DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of certain acts and practices of the
Respondent named in the caption hereof, and the Respondent
having been furnished thereafter with a copy of a draft of a
complaint which the Western Region-San Francisco proposed to
present to the Commission for its consideration and which, if
issued, would charge the Respondent with violations of the
Federal Trade Commission Act (“FTC Act”), the Consumer
Leasing Act (“CLA”), and its implementing Regulation M, and
the Truth in Lending Act (“TILA”), and its implementing
Regulation Z; and
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The Respondent, its attorney, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“consent agreement”), which includes: a statement by
Respondent that it neither admits nor denies any of the allegations
in the draft complaint except as specifically stated in the consent
agreement, and, only for purposes of this action, admits the facts
necessary to establish jurisdiction; and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the
Respondent has violated the FTC Act, the CLA, and its
implementing Regulation M, and the TILA, and its implementing
Regulation Z, and that a complaint should issue stating its charges
in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public
record for a period of thirty (30) days for the receipt and
consideration of public comments, now in further conformity with
the procedure prescribed in Commission Rule 2.34, 16 C.F.R. §
2.34, the Commission hereby issues its complaint, makes the
following jurisdictional findings and enters the following order:

1. Respondent JS Autoworld, Inc., also doing business as
Planet Nissan, is a Nevada corporation with its
principal office or place of business at 5850 Centennial
Center Blvd, Las Vegas, NV 89149.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondent, and the proceeding is in the public
interest.

ORDER
DEFINITIONS

For the purposes of this order, the following definitions shall
apply:

A. Unless otherwise specified, “Respondent” shall mean
JS Autoworld, Inc., a corporation, and its successors
and assigns.
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“Advertisement” shall mean a commercial message in
any medium that directly or indirectly, expressly or by
implication, promotes a consumer transaction.

“Clearly and conspicuously” shall mean as follows:

I. In textual communications (e.g., printed
publications or words displayed on the screen of a
computer or a mobile device), the required
disclosures are of a type, size, and location
sufficiently noticeable for an ordinary consumer to
read and comprehend them, in print that contrasts
highly with the background on which they appear;

2. In communications disseminated orally or through
audible means (e.g., radio or streaming audio), the
required disclosures are delivered in a volume and
cadence sufficient for an ordinary consumer to
hear and comprehend them;

3. In communications disseminated through video
means (€.g., television or streaming video), the
required disclosures are in writing in a form
consistent with subparagraph (a) of this definition
and shall appear on the screen for a duration
sufficient for an ordinary consumer to read and
comprehend them, and in the same language as the
predominant language that is used in the
communication;

4. In communications made through interactive
media, such as the Internet, online services, and
software, the required disclosures are unavoidable
and presented in a form consistent with
subparagraph (a) of this definition, in addition to
any audio or video presentation of them; and

5. In all instances, the required disclosures are
presented in an understandable language and
syntax, and with nothing contrary to, inconsistent
with, or in mitigation of the disclosures used in any
communication of them.
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“Consumer credit” shall mean credit offered or
extended to a consumer primarily for personal, family,
or household purposes, as set forth in Section
226.2(a)(12) of Regulation Z, 12 C.F.R. §
226.2(a)(12), as amended.

“Consumer lease” shall mean a contract in the form of
a bailment or lease for the use of personal property by
a natural person primarily for personal, family, or
household purposes, for a period exceeding four
months and for a total contractual obligation not
exceeding the applicable threshold amount, whether or
not the lessee has the option to purchase or otherwise
become the owner of the property at the expiration of
the lease, as set forth in Section 213.2 of Regulation
M, 12 C.F.R. § 213.2, as amended.

“Lease inception” shall mean prior to or at
consummation of the lease or by delivery, if delivery
occurs after consummation.

“Material” shall mean likely to affect a person’s choice
of, or conduct regarding, goods or services.

“Motor vehicle” or “vehicle” shall mean:

1. Any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

2. Recreational boats and marine equipment;
3. Motorcycles;

4. Motor homes, recreational vehicle trailers, and
slide-in campers; and

5. Other vehicles that are titled and sold through
dealers.
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IT ISHEREBY ORDERED that Respondent and its officers,
agents, representatives, and employees, directly or indirectly, in
connection with any advertisement for the purchase, financing, or
leasing of any motor vehicle, shall not, in any manner, expressly
or by implication:

A. Misrepresent the cost of:

1.

Purchasing a vehicle with financing, including but
not necessarily limited to, the amount or
percentage of the down payment, the number of
payments or period of repayment, the amount of
any payment, the annual percentage rate or any
other finance rate, and the repayment obligation
over the full term of the loan, including any
balloon payment; or

Leasing a vehicle, including but not necessarily
limited to, the total amount due at lease inception,
the down payment, amount down, acquisition fee,
capitalized cost reduction, any other amount
required to be paid at lease inception, and the
amounts of all monthly or other periodic payments;
or

B. Misrepresent any other material fact about the price,
sale, financing, or leasing of any vehicle, including
whether the offer is for the purchase, sale, financing or
leasing of any vehicle.

IT IS FURTHER ORDERED that Respondent and its
officers, agents, representatives, and employees, directly or
indirectly, in connection with any advertisement for any consumer
lease, shall not, in any manner, expressly or by implication:

A. State the amount of any payment or that any or no
initial payment is required at lease inception without
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disclosing clearly and conspicuously the following
terms:

1. That the transaction advertised is a lease;
2. The total amount due at lease signing or delivery;
3. Whether or not a security deposit is required;

4. The number, amounts, and timing of scheduled
payments; and

5. That an extra charge may be imposed at the end of
the lease term in a lease in which the liability of
the consumer at the end of the lease term is based
on the anticipated residual value of the vehicle;

Fail to comply in any respect with Regulation M, 12
C.FR. Part 213, as amended, and the Consumer
Leasing Act, 15 U.S.C. §§ 1667-16671, as amended.

IS FURTHER ORDERED that Respondent and its officers,
agents, representatives, and employees, directly or indirectly, in
connection with any advertisement for any extension of consumer
credit, shall not, in any manner, expressly or by implication:

A.

State the amount or percentage of any down payment,
the number of payments or period of repayment, the
amount of any payment, or the amount of any finance
charge, without disclosing clearly and conspicuously
all of the following terms:

1. The amount or percentage of the down payment;
2. The terms of repayment; and

3. The annual percentage rate, using the term “annual
percentage rate” or the abbreviation “APR.” If the
annual percentage rate may be increased after
consummation of the credit transaction, that fact
must also be disclosed;
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State a rate of finance charge without stating the rate
as an ‘“annual percentage rate” or the abbreviation
“APR,” using that term; or

Fail to comply in any respect with Regulation Z, 12
C.F.R. Part 226, as amended, and the Truth in Lending
Act, as amended, 15 U.S.C. §§ 1601-1667.

V.

IT IS FURTHER ORDERED that Respondent shall, for five
(5) years after the last date of dissemination of any representation
covered by this order, maintain and upon request make available
to the Federal Trade Commission for inspection and copying:

A.

All  advertisements and promotional materials
containing the representation;

All materials that were relied upon in disseminating
the representation;

All evidence in its possession or control that
contradicts, qualifies, or calls into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations; and

Any documents reasonably necessary to demonstrate
full compliance with each provision of this order,
including but not limited to all documents obtained,
created, generated, or that in any way relate to the
requirements, provisions, or terms of this order, and all
reports submitted to the Commission pursuant to this
order.

V.

IT IS FURTHER ORDERED that Respondent shall deliver
a copy of this order to all current and future principals, officers,
directors, and managers, and to all current and future employees,
agents, and representatives having responsibilities with respect to
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the subject matter of this order, and shall secure from each such
person a signed and dated statement acknowledging receipt of the
order. Respondent shall deliver this order to such current
personnel within thirty (30) days after the date of service of this
order, and to such future personnel within thirty (30) days after
the person assumes such position or responsibilities.

VI.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any change in the
corporation(s) that may affect compliance obligations arising
under this order, including but not limited to a dissolution,
assignment, sale, merger, or other action that would result in the
emergence of a successor corporation; the creation or dissolution
of a subsidiary, parent, or affiliate that engages in any acts or
practices subject to this order; the proposed filing of a bankruptcy
petition; or a change in the corporate name or address. Provided,
however, that, with respect to any proposed change in the
corporation about which Respondent learns less than thirty (30)
days prior to the date such action is to take place, Respondent
shall notify the Commission as soon as is practicable after
obtaining such knowledge. Unless otherwise directed by a
representative of the Commission in writing, all notices required
by this Part shall be emailed to Debrief@ftc.gov or sent by
overnight courier (not U.S. Postal Service) to: Associate Director
for Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue, NW, Washington, DC,
20580. The subject line must begin: FTC v. JS AutoWorld,
Inc., FTC File No. 152 3069.

VII.

IT IS FURTHER ORDERED that Respondent, within sixty
(60) days after the date of service of this order, shall file with the
Commission a true and accurate report, in writing, setting forth in
detail the manner and form of its own compliance with this order.
Within ten (10) days of receipt of written notice from a
representative of the Commission, it shall submit additional true
and accurate written reports. Unless otherwise directed by a
representative of the Commission in writing, all reports required
by this Part shall be emailed to Debrief(@ftc.gov or sent by
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overnight courier (not U.S. Postal Service) to: Associate Director
for Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue, NW, Washington, DC,
20580. The subject line must begin: FTC v. JS AutoWorld,
Inc., FTC File No. 152 3069.

VIII.

This order will terminate on August 13, 2035, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than
twenty (20) years;
B. This order’s application to any Respondent that is not

named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that Respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission.
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“FTC” or “Commission’)
has accepted, subject to final approval, an agreement containing
consent order from JS Autoworld, Inc., also doing business as
Planet Nissan. The proposed consent order has been placed on
the public record for thirty (30) days for receipt of comments by
interested persons. Comments received during this period will
become part of the public record. After thirty (30) days, the
Commission will again review the agreement and the comments
received, and will decide whether it should withdraw from the
agreement and take appropriate action or make final the
agreement’s proposed order.

The respondent is a motor vehicle dealer. According to the
FTC’s complaint, the respondent has misrepresented in certain
advertisements: (1) vehicle purchase prices; (2) that advertised
monthly payment amounts were for vehicle purchases, not leases;
and (3) that consumers can pay $0 at signing to obtain vehicles
shown in the advertisements for the advertised monthly amount.
The complaint alleges therefore that the representations are false
or misleading in violation of Section 5 of the FTC Act.

In addition, the complaint alleges that the respondent violated
the Consumer Leasing Act (“CLA”) and Regulation M for failing
to disclose or to disclose clearly and conspicuously certain costs
and terms when advertising vehicles for lease.

The FTC’s complaint also alleges that the respondent violated
the Truth in Lending Act (“TILA”) and Regulation Z by failing to
disclose or to disclose clearly and conspicuously certain costs and
terms when advertising credit.

The proposed consent order contains provisions designed to
prevent respondent from engaging in similar acts or practices in
the future. Part LA of the order prohibits respondent from
misrepresenting the cost of: (1) purchasing a vehicle with
financing, including but not necessarily limited to, the amount or
percentage of the downpayment, the number of payments or
period of repayment, the amount of any payment, t