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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS AND ORDERS, DECEMBER 24, 1931, TO JULY 17, 1932

I~ TizE MATTER OF

STANDARD EDUCATION SOCIETY ET AL.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1574. Complaint, Dec. 4, 1929 *—Decision, Dec. 24, 1931

Where two corporations under common ownership and control, and three
individuals, officers, and operators thereof, long engaged in the sale of an
encyclopedia, *“extension service” or supplement therefor, and so-called
research service, selling through salesmen and on the subscription plan,

(a) Falsely represented in letters sent solely to secure prospect’s names, and
to conceal their own occupation as booksellers, through use of letterhead
and signature of one “ Chas. E. Knapp, publicity manager,” that addressee
prospect had been selected as one of a * diversified list of well connected
representative people” of his city to receive, with the compliments of the
publisher, as a “legitimate advertising expense prior to general publicity,”
one of a few sets of the encyclopedia thus belng placed with such repre-
sentative people, to make a bona fide original owners’ list of such “ recently
completed encyclopedia,” setting forth, among other things, that *“ we find
it a distinct advantage to have a few sets placed with representative peo-
ple before starting our eampaign,” and requesting addressee to confirm and
return inclosed post card as preliminary to receiving complete details, and
to treat “ foregoing as personal and confidential ”;
Represented to prospects secured as aforesaid and otherwise that the
encyclopedia, or encyclopedin and standard works of fiction at times
included therewith, were free and given as an advertising plan, and to
teachers or club and society wowen, that the prospect had been specially
selected and the only return desired for the gift was permission to use
their names for advertising and as references, and, generally, that the
only charge was for the loose-leaf extenslon service, furnished at $69.50
or $89.50, fucts Leing figures aforesaid constituted regular price for work,
and services, depending upon whether or not sold with fiction, as afore-
sald;

(¢) Talsely represented the work to banker prospects as dealing with financial
matters and kept up to date In sald respects by the loose-leaf extension
service, and to college or university professors as the latest encyclopedin,
bringing all technical and scientific subjects to date, and a successor to
the New International Encyclopedia, and the extenslon service as taking
the place of Dun & Dradstreet, or such magazines as the Literary Digest
and the Review of Reviews, as the case might be;

(d) Set forth in their advertising matter and on the back of their contracts
alleged testimonials from men connected with inpstitutions of learning in
the United States, from physicians, club women, newspaper editors, ard

¢/

N

—_———
1 Supplemental complaint,
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Complaint 16 ¥. 1. C.

others, facts being testimonials in question were garbled, unauthorized,
and, when made at all, made in connection with a different work gotten
out many years theretofore;

(e) Made use of the corporate name of one of the two corporations aforesaid,
recently organized to provide an instrumentality through which to carry
on various practices herein involved, and of a new title, to sell said
old work as and for a new one, and exploit, in connection therewith
and under such captions as * something NEW under the sun,” “ALWAYS
UP TO DATE,” “what others say,” misleading, unauthorized, and inappli-
cable testimonials as above described, without disclosing to prospective pur-
chasers publication in question was the identical, old one theretofore sold
and distributed by them, and thereby brought about purchase of said old
publication as and for a separate and distinet new one;

(f) Set forth in the prospectus of the aforesaid encyclopedia and on the
fiyleaves of the volumes under the caption * contributors and reviewers”
names of noted educators, facts being many of the people thus referred to
had neither contributed nor reviewed articles for publication in question;
and

(g) Falsely represented regular price of $69.50 for work and service as a re-
duced price, and regular price as $150 or $200, and, set forth “ Special
introductory enrollment. This is a life-tlme scholarship,” in red ink upon
the contract forms used in exploiting, under the name * Standard Exten-
sion University,” a branch business represented as a correspondence school,
and represented such pretended special price as given to ten students only
and regular price as $250, facts being the $98 to $135 charged during years
concerned constituted the regular price to all;

With result that prospective customers were induced by aforesaid false and
misleading representations and statements and in reliance thereon to pur-
chase sald books and services and (1) trade was thereby diverted from
competitors not using such false and misleading methods, statements, and
representations, (2) the public was prejudiced against the subscription
book industry as a whole, and it was made difficult for competitors to
obtain interviews for soliciting, and (3) loss of public confldence was
brought about in representations of competitors who do not employ such
methods or misrepresentations:

Ileld, That such practices, under the conditions and circumstances above set
forth, were to the prejudice of the public and competitors, and constituted
unfair methods of competition.

Mr. Robert H, Winn for the Commission.
Longworthy, Stevens, McKeag & McCornack, of Chicago, Ill., for
respondents.
Synopsts oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent Standard Education Society, a Minnesota corporation,
engaged for more than five years last past in the compilation and/or
production of sets of encyclopedias or reference works and/or so-
called extension services in connection therewith, and in the sale
thereof to purchasers in States other than Illinois, and with principal
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1 Complaint

place of business in Chicago, respondent Standard Encyclopedia
Corporation, an Illinois corporation organized to engage in the sale
of the same encyclopedia, etc., theretofore sold by the first named
corporation, except for certain revisions, respondent Stanford, presi-
dent, general manager, director, and principal stock owner of
respondent Standard Education Society, and president of respond-
ent Standard Encyclopedia Corporation, and respondents W. H.
Ward and A. J. Greener, stockholders and directors of respondent
Standard Education Society, and, in the case of the former, secretary
thereof, and, together with respondent Stanford, the directors and
sole stockholders of respondent Standard Encyclopedia Corporation,
with offering falsely as free products or services included in price
charged, claiming and using official and other indorsements and
testimonials, falsely and/or without authority, and misrepresenting
nature, identity and prices of product and service, and advertising
falsely or misleadingly in regard thereto, in violation of the pro-
visions of section 5 of such act, prohibiting the use of unfair methods
of competition in interstate commerce.

Respondents, as charged, distribute, among prospective customers
circular letters and other literature in which they represent that
complimentary sets of their “ Standard Reference Work” or “ New
Standard Encyclopedia,” will be distributed among a few repre-
sentative people before respondents institute their sales campaign
and that the cost in connection therewith is absorbed by their adver-
tising appropriation, stating further that their loose-leaf extension
service, which keeps said work, recently completed by some of the
best known editors in the United States and splendidly indorsed
by leading schools and colleges, constantly up-to-date, is a most
attractive feature thereof, and will be supplied to recipients of the
complimentary sets (bound in artcraft de luxe edition) on the same
terms as regular subscribers, and requesting recipients of such cir-
culars or literature to treat foregoing offer as personal and confi-
dential. Respondents further represent, through salesmen and
otherwise, that they will present a certain number of their aforesaid
works to prospective customers, upon condition that they subscribe
to and purchase loose-leaf extension service for a specified sum and
period of time, said sum being represented as a special price, offered
as an advertising matter, to a limited number of residents in a given
community and/or as a price much lower than the price regularly
charged for the books and/or service.

The facts are that respondents have not and do not set aside a
number of their books, to be given free for advertising purposes,
as above set forth, sum mentioned is their usual and customary
Price to all who can be induced to purchase, and it is not their prac-
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tice to confine their offers to a certain number, designated to receive
the sets, or any form of service, free, but their practice and inten-
tion was and is to dispose of their products to the general public
in each community and at the same price or figure.

Respondents further, as charged, represent through their salesmen
and through circulars and otherwise that they will give free, as a
premium, certain books or sets of well-known authors to their sub-
seribers, and make use of alleged testimonials of prominent educa-
tors, and of others known to the prospective customer, and repre-
sent that their publications have been authorized and indorsed by
numerous State boards of education, facts being that cost of afore-
said premiums is included in subscription price, and the alleged
testimonials “ were not authorized or made by and/or used with
the knowledge and approval of said educators, or approved by the
various State boards of education as alleged.”

Respondents further, as charged, falsely represent that their said
reference works or sets were recently completed, and copyrighted in
1926, and advertise same and the loose-leaf and revision services as
“ Standard Reference Work,” published by Standard Education So-
ciety, and “ National Encyclopedia, published by National Encyclo-
pedia Company,” and head their contracts, in connection with their
so-called * Standard Extension University,” with words, in red ink,
on top thereof, “ Special Introductory Enrollment—this is a life-time
scholarship,” and represent customary prices of their aforesaid works
and products to prospective purchasers as being certain specified
prices, facts being that aforesaid “ Standard Reference Work ” and
“ National Encyclopedia,” while advertised and sold under different
titles were the same or substantially so, their so-called contract offer
was in no sense special, but the same that was used by them in selling
their courses, and pretended regular prices were fictitious and grossly
exaggerated and far in excess of their usual prices, at which they
“actually offered or offer or expect to sell the same, and greatly in
excess of the real value of same.”

Such acts and things “ above alleged to have done by respondents
are to the prejudice of the public and respondents’ competitors, and
constitute unfair methods of competition in commerce.”

Upon the foregoing complaint, the Commission made the following

RerorT, F1iNDINGs A8 TO THE FacTts, AND OrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission on February 25, 1929, issued and served
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its complaint upon respondents, Standard Education Society, a cor-
poration, and H. M. Stanford, individually and as president of
respondent, Standard Education Society, charging them with unfair
methods of competition in interstate commerce in violation of the
provisions of said act.

The respondents having entered their appearance and filed their
answers to the said complaint, hearings were had and evidence was
introduced on behalf of the Commission before a trial examiner
theretofore duly appointed. :

The evidence introduced on behalf of the Commission developed
the fact that in August, 1929, a new corporation, the Standard En-
cyclopedia Corporation had been formed by the shareholders of
respondent, Standard Education Society. This new corporation was
engaged in selling a revision of the encyclopedias or reference works
theretofore sold by respondent, Standard Education Society. Re-
spondent, Standard Education Society, ceased publishing and offer-
ing for sale its encyclopedias or reference works in August, 1929,
;;xcept that it continued to offer for sale and sell the stock then on

and.

On December 4, 1929, the Federal Trade Commission issued and
served its supplemental complaint upon the respondents, Standard
Education Society, a corporation, Standard Encyclopedia Corpora-
tion, H. M. Stanford, individually and as president and director
of Standard Education Society and as president and director of
Standard Encyclopedia Corporation, W. H. Ward, individually and
as director of Standard Encyclopedia Corporation and as secretary
and director of Standard Education Society, and A. J. Greener,
Individually and as director of Standard Encyclopedia Corporation,
and as director of Standard Education Society, charging them with
unfair methods of competition in interstate commerce in violation
of the provisions of said act.

The respondents having entered their appearance and filed their
answers to the supplemental complaint, hearings were had and testi-
mony was heard and evidence received in support of the charges
stated in the supplemental complaint and in opposition thereto be-
fore a trial examiner theretofore duly appointed and said trial ex-
aminer having filed his findings of fact herein and counsel for the
respondent having filed his exceptions thereto,

Thereupon this proceeding came on for final hearing before the
Commission on the brief and oral argument of the counsel for the
Commission and brief of counsel for the respondent, counsel for
respondent not presenting himself for oral argument, although he

was duly notified thereof, and the Commission having fully con-
632—33——2
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sidered the record and being fully advised in the premises makes
this its findings as to the facts and its conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracraru 1. Respondent Standard Education Society is a cor-
poration organized, existing, and doing business under and by virtue
of the laws of the State of Minnesota with its principal place of
business located in the city of Chicago, State of Illinois.

Par. 2. Respondent Standard Encyclopedia Corporation is a cor-
poration organized, existing, and doing business under and by virtue
of the laws of the State of Illinois with its principal place of busi-
ness located in the city of Chicago, State of Illinois.

Par. 3. Respondent H. M. Stanford is president and general
manager, a director and owner of 25014 shares of the 536 shares of
stock of the Standard Education Society outstanding, and was an
incorporator of and is acting as and has held himself out as president
of respondent, Standard Encyclopedia Corporation.

Par. 4. Respondent W, H. Ward is secretary, a director, and the
owner of 25014, shares of stock in the Standard Education Society.
He is also a director and was one of the incorporators of respondent,
Standard Encyclopedia Corporation.

Par, 5. Respondent A. J. Greener is a stockholder in the Stand-
ard Education Society holding 35 shares of the outstanding stock
of 536 shares of said corporation and is now and has been for many
years in charge of the financial affairs of said corporation as comp-
troller, auditor, and manager, and the said A. J. Greener is one of
the incorporators of respondent, Standard Encyclopedia Corpora-
tion. Respondents H. M. Stanford, W. H. Ward, and A. J. Greener
are the managers and sole stockholders of respondent Standard Edu-
cation Society, and the managers and sole incorporators of respond-
ent Standard Encyclopedia Corporation.

Par. 6. In 1909 there was incorporated under the name Welles
Bros. Publishing Co. a corporation which published and distributed
a work under the name and style of Aiton’s Encyclopedia. About
the year 1912 the name of the work was changed to Standard Ref-
erence Work. In the year 1917 the name of the corporation, Welles
Bros. Publishing Co. was changed to Standard Education Society
and, under thig latter name and style, continued to publish, sell,
and distribute in interstate commerce the books styled Standard
Reference Work. The Standard Education Society shipped from
the State of Illinois and from other States its encyclopedias or
reference works and its so-called extension service, in connection
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therewith, into varions States of the United States other than the
State of Illinois. Omn or about August, 1929, the respondents, H. M.
Stanford, W. H. Ward, and A. J. Greener caused to be incorporated
as an eleemosynary institution a corporation under the name and
style of Standard Encyclopedia Corporation, and having organized
this corporation, the three individual respondents proceeded to
change the name of the reference work or encyclopedia which they
had theretofore caused to be published and sold as Standard Ref-
erence Work to New Standard Encyclopedia. From on or about
August, 1929, respondent Standard Encyclopedia Corporation, acting
through respondents Stanford, Ward, and Greener, has published
or caused to be published, and has sold and caused to be transported
from the State of Illinois into and through States of the United
States other than Illinois its sets of encyclopedias or reference
works and/or so-called extension services to purchasers thereof
located in a State or States of the United States other than the
State of Illinois.

Par. 7. Respondents offer for sale and sell works of fiction by
well-known authors, in connection and combination with the ency-
clopedia, reference works, and extension service published, offered
for sale, and sold by them.

Par. 8. The individual respondents herein, acting by and through
the corporate respondents which they control and direct and the cor-
porate respondents herein, in the course and conduct of their business
as heretofore set out, are and at all times herein referred to have been
In competition with other corporations, individuals, firms, and part-
nerships engaged in the sale and distribution in interstate commerce
of sets of encyclopedias or general reference works.

Par. 9. Respondents Standard Education Society and Standard
Encyclopedia Corporation and respondents H. M. Stanford, W. H.
Ward, and A. J. Greener, acting by and through the corporate re-
Spondents herein are in competition with other corporations, indi-
viduals, and partnerships engaged in publishing and offering for
sale, selling and distributing in interstate commerce in the United
States various encyclopedias or reference works, among others the
S. L. Weedon Co., of Cleveland, Ohio, publisher of the New Students
Reference Worl, which is offered for sale and sold as a subscription
book direct to the consuming public by sales agents. The S. L.
Weedon Co. employs on an average one hundred agents who cover
the entire United States, offering for sale and selling the New Stu-
dents Reference Work published by the S. L. Weedon Co. These -
Agents do not misrepresent the New Students Reference Work which
has been planned by school people for school children. The said
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agents do not misrepresent the contents or the price or the terms of
payment of the New Students Reference Work.

Par. 10. Respondents herein sell their publications at retail to the
public by salesmen on the subscription plan. Respondent Standard
Education Society publishes and sells in this manner a work known
as the Standard Reference Work., Respondent Standard Encyclo-
pedia Corporation publishes and sells in this manner a work known
as the New Standard Encyclopedia. Both the Standard Reference
Work and the New Standard Encyclopedia consist of ten volumes
with content material arranged alphabetically on unnumbered pages.
Accompanying the ten-volume set when delivered to a purchaser are
a loose-leaf binder and, in some instances, loose-leaf material for
insertion therein. In some instances respondents include in their
offer and sell to purchasers a number of works of fiction. The usual
price for either the Standard Reference Work or the New Standard
Encyclopedia is $69.50. The usual price for the Standard Reference
Work or the New Standard Encyclopedia when the fiction works
are included in the offer is $89. The usual terms of sale are $6.93
cash with the order and $6.95 monthly when the price of the offer
is $69.50. The usual terms of sale when the price of the offer is $89
is $8.90 cash with the order and $8.90 a month.

Par. 11, Lists of names of prospects are obtained by respondents
and a letter, a copy of which is set forth hereinafter, is sent to said
prospects. Accompanying the letter is a postal card addressed to
one of respondents’ agents confirming the name and address to whom
the letter is sent, which card such person is asked to initial and
return. The postal cards so returned are given to respondents’
salesmen and representatives, whereupon such salesmen and repre-
sentatives call upon and attempt to sell said persons respondents’
publication. If the salesman makes the sale he requires the pur-
chaser to sign a contract or order, In some instances a copy of the
order is furnished the purchaser and in some instances no copy of
the order is given to the purchaser. The respondent, pursuant to
orders for said books previously received as hercinbefore stated,
causes said books to be shipped from its place of business in the
city of Chicago, State of Illinois, or from its place of business in
other States of the United States to the different purchasers thereof
located throughout the various States of the United States and in
different States from the State of origin of such shipment.

Par. 12. The letter heretofore referred to, which respondents
send to prospects, is as follows:

I am preparing a diversified list of wecll connected representative people of
your city as a bona fide Original Owner's list of a recently completed encyclo-
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pedia which covers the entire range of human knowledge, giving full credit
to things which are American in contrast to 95 per cent of the encyclopedias
being sold in the United States to-day which are of foreign origin.

I am suthorized to present you with a complete, full bound set of this
hew work, artcraft de luxe edition, with the cowpliments of the publishers.
We find it a distinet advantage to have a few sets placed with representative
people before starting our sales campaign. The great merchant, Mr. John
Wanamaker once said: *A favorable comment from a pleased user is more
valuable to a business than a page of newspaper advertising.”

The above procedure is a legitimate advertising expense prior to general
publicity.

Kindly initial and return the inclosed card, confirming the correctness of
address (or make corrections) and the writer will see that you are supplied
with the complete details without cost or obligation.

Please treat the foregoing as personal and confidential.

These letters are sent out under the letterhead of
CHaArLEs E, Knaprp
189 W. Madison Street, Chicago

and are signed “ Chas. E. Knapp, Publicity Manager.”

Said letters are false and misleading in that the letters represent
to those receiving them that respondents will give them a set of
either the New Standard Encyclopedia or the Standard Reference
Work free of cost as an advertising feature and the addressees of
said letters initial and return the inclosed postal card in that belief. In
fact respondents do not give away any sets of encyclopedias as an ad-
vertising feature and do not give any sets of their encyclopedias to
anyone who receives said letters, but said encyclopedias are sold by
respondents in connection with loose-leaf supplements and a research
service, payment for all three items being included in the purchase
price of $69.50 (when fiction books are included as aforesaid the
price is $89). Said letters are used solely and intentionally by re-
spondents for the purpose of obtaining the names of prospects upon
whom respondents’ salesmen can call for the purpose of soliciting
them to purchase the said Standard Reference Work or the said New
Standard Encyclopedia. The letterhead used on said letters has
Eeerli adopted by respondents to conceal the fact that they are selling

0oks,

Par. 13. The respondents having caused the above letter to be
ailed to prospects in many localities, thereafter directed and in-
structed their agents to call upon the prospects to whom the letters
had been sent, and upon other prospects, and to said prospects the
said agents made the following representations:

1. That they represent the Standard Education Society of Chi-
cago, or the Standard Encyclopedia Corporation.
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2. That they are giving away a set of books; that they are not
selling anything; that the books are free; that the books are being
given free as an advertising plan.

3. Should the prospect be a banker, the agent represents that the
work deals in financial matters. That the loose-leaf extension service
keeps all financial matters up to date; that both take the place of
Dun and Bradstreet. Should the prospect be a professor in some
college or university, the agent represents that the work is the very
latest encyclopedia; that it brings all technical and scientific sub-
jects up to date, and, in some instances, that the work is a successor
to the New International Encyclopedia. Should the prospect be a
teacher or club and society woman, the agents represent that such
prospect has been specially selected, and that the only return desired
for the gift is permission to use the name of the prospect for adver-
tising purposes and as reference.

4. To all classes of prospects, the agents of the respondents repre-
sent that the Standard Reference Work or the New Standard Ency-
clopédia is being given free and that said prospects are paying only
for the loose-leaf extension service.

5. The agents of respondents represent to some prospects that the
price of $69.50 is a reduced price, and that the regular price of the
books and the extension service is $150, sometimes even as high as
$200.

6. The agents of respondents represent to prospects that the loose-
leaf extension service will take the place of such magazines as the
Literary Digest and the Review of Reviews.

7. The agents of the respondents represent to prospects that certain
sets of books by well-known authors such as Rinehart, Kipling,
O. Henry, Stevenson, or various combinations of these and other
books will be given together with the Standard Reference Work or
the New Standard Encyclopedia absolutely free and that the loose-
leaf extension service will be furnished at a cost of $89.

The statements made by respondents in circular letters and through
their agents that the Standard Reference Work would be given away
free are false, deceptive, and misleading ; the books were never given
away free. The statement of agents of respondents that the Refer-
ence Work was being given as part of an advertising plan is false,
deceptive, and misleading.

The statement of the agents of respondents that the Standard
Reference Work deals in financial matters, that the loose-leaf exten-
sion service keeps all financial matters up to date, that both of these
take the place of Dun and Bradstreet; that the work is the very
" latest encyclopedia; that it brings all technical and scientific subjects
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up to date; that the work is a successor to the New International
Encyclopedia ; that the prospect had been specially selected ; that the
only return desired for the gift is permission to use the name of
the prospect, are each and every one of them false, deceptive, and
misleading statements.

The statement of the agents of respondents that the Standard
Reference Work or the New Standard Encyclopedia is being given
free and that the prospects are paying only for the loose-leaf exten-
sion service are false, misleading, and deceptive statements.

The statements made by agents of the respondents that the price of
$69.50 is a reduced price; that the regular price of the books and
extension service is $150 or sometimes even as high as $200 are false,
deceptive, and misleading statements as $69.50 is the regular standard
price for the Standard Reference Work or the New Standard Ency-
clopedia, the loose-leaf service and the ten years’ research privileges.

The statements of agents of respondents that the loose-leaf exten-
sion service will take the place of magazines such as the Literary
Digest and Review of Reviews are false, deceptive, and misleading
statements. The so-called loose-leaf extension service can not in any
way take the place of these or other similar magazines.

The statements made by agents of respondents that sets of fiction
together with the Standard Reference Work or the New Standard
Encyclopedia would be given absolutely free and that they are selling
only the loose-leaf service for $89, are false, deceptive, and mislead-
ing; $89 being the regular price to anyone for the Standard Refer-
ence Work or the New Standard Encyclopedia, the loose-leaf service
and various assortments of fiction by various authors. The repre-
sentations and statements made by the agents of respondents as
aforesaid are made by said agents within the scope of respondents’
business. The respondents know that such representations and state-
ments were being made by their agents and consented thereto.

Par. 14, The respondents, Standard Education Society, H. M.
Stanford, W. H. Ward, and A. J. Greener, in their advertising matter
and on the backs of their contracts make use of certain alleged testi-
monials from men connected with institutions of learning in the
United States, from physicians, club women, newspaper editors, and
others. Many of these alleged testimonials are garbled, unauthor-
1zed, and have been made, when made at all, to cover a previous work,
Aiton’s Encyclopedia, which was a work quite different in form, in
material and in purpose from the Standard Reference Work. These
same testimonials have been used year after year from 1912 to 1930 as
expressions of opinion of eminent men as to the Standard Reference

Work,
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Par. 15. Respondents, Stanford, Ward, and Greener, have had
their attention called to these practices by men whose names had been
so used but notwithstanding such notice these respondents con-
tinued said practices in exaggerated form and made use of their crea-
ture, respondent Standard Encyclopedia Corporation and its publica-
tion the so-called New Standard Encyclopedia as the vehicle for
continuing this method of misrepresentation. In the advertising
matter for the New Standard Encyclopedia the following statements
appear:

AT LasT!—THERR Is SOMETHING NEW UNDER THE SUN
THE NEW STANDARD ENCYCLOPEDIA IS ALIVE
Arways Up-T1o-DATE

and under a heading, “ What others say!” respondents purport to
give statements made of and concerning the New Standard
Encyclopedia.

Below in parallel columns are set forth some of the statements
made by the respondents of and concerning the Standard Reference
Work and circulated at least as early as 1925 and some of the state-
ments made by the respondents of and concerning the New Standard

Encyclopedia in 1930.

Alleged testimonials in favor of
Standard Reference Work circulated
at least as far back as 1925.

UNIVERSITY OF NoTRE DAME,
PauL R. BYRNB,
Reference Librarian:

For answering questions in a hurry
the Standard Reference Work is most
helpful. The matter is given in such
concise form that it takes little time
for the user to get right to the point
wanted, 'This set of books i used con-
tinually by the students, as well as the
reference staff,

UNIVERBITY OF MICHIGAN MEDICAL

ScEOOL,

0. M. Copr, Assistant Professor
of Physiology:

I am enjoying very much my Stand-
ard Reference Work, partlcularly in
its use for my daughters in high
school. The feature that appeals most
to me 1s the method of keeplng the
work up to date without becoming
either too cumbersome or too compli-
cated for practical use,

Alleged testimonials in favor of the
New Standard Encyclopedia cireulated
in 1930.

UNIVERSITY OF NOTRE DAME,
PAUL R. BYRNE,
Reference Librarian:

For answering questions in a hurry
the New Standard Encyclopedia is
most helpful, The matter is given in
such concise form that it takes little
time for the user to get right to the
point wanted. This set of books is
used continually by the students, as
well as the reference staff.

UNIVERSITY OF MICHIGAN MEDIOAL

SorooL,

0. M. Cope, Assistant Professor
of Physiology:

I am enjoying very much my New
Standard Encyclopedia, particularly in
its use for my daughters in high school.
The feature that appeals most to me is
the method of keeping the work up to
date without becoming either too cum-
bersome or too complicated for practi-
cal use.
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In addition to the two instances above, the respondents make use
in the same advertisement of the names Stanley L. Clark, city editor,
Observer-Dispatch, Utica, N. Y., J. F. Montague, M. D., secretary
and treasurer American Proctologic Society, Charles J. Higgs, M. D.,
Wilkes-Barre, Pa., Elizabeth Kenney, president, Business and Pro-
fessional Women’s Club, Waterloo, Iowa.

None of these men or this woman ever wrote any testimonial or
recommendation of or concerning the New Standard Encyclopedia.
The representations that these men and this woman wrote the recom-
mendations for the so-called New Standard Encyclopedia are false,
deceptive, and misleading.

The statement in the above advertisement, “At last! There is
something NEW under the sun ” is false and misleading in its appli-
cation to the so-called New Standard Encyclopedia. This work is not
new except for the name and the covers. It is the old Standard
Reference Work revised.

Par. 16. The respondent Standard Education Society in conjunc-
tion with the respondents H. M. Stanford, W. H. Ward, and A. J.
Greener, in addition to publishing, selling, and transporting or caus-
ing to be transported in interstate commerce a work entitled Stand-
ard Reference Work, have also caused to be printed, sold and dis-
tributed in interstate commerce a work which they have entitled
National Encyclopedia and in the sale of this publication under the
name National Encyclopedia used the same methods above described
and do not disclose to the prospective purchasers the fact that the
said National Encyclopedia is the identical publication sold and dis-
tributed by these respondents under the name Standard Reference
Work, thus causing some purchasers to buy the said National En-
cyclopedia in the belief that the same is a separate and distinct
publication.

Par. 17. The respondents for the purpose of selling their publica-
tions, Standard Reference Work and New Standard Encyclopedia,
show in the prospectus and on the fly-leaves of their volumes a list
headed “ Contributors and Reviewers,” and under this heading place
the names of educators who are known to be men of repute. In such
lists they include many who have not been either contributors or
Teviewers to either the Standard Reference Work or to the New
Standard Encyclopedia. Albert W. Rankin of the University of
Minnesota, William H. Sheppard, instructor in the public schools,
Minneapolis, W. M. West, professor of history, University of Minne-
sota for 20 years prior to 1912, Monsignor Edward A. Pace, vice
rector 38 years, Catholic University, Washington, D. C., and general
secretary of the Catholic University of America, Dr. Frank W.
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Ballou, superintendent of schools of the District of Columbia, are
included in these lists. - None of these men either contributed articles
or reviewed articles for publication in respondent’s works.

Par. 18. The respondents in the course and conduct of their busi-
ness and in addition to their distributing in commerce the Standard
Reference Work, the National Encyclopedia, and the New Standard
Encyclopedia have also a branch business which they exploit under
the name Standard Extension University, represented as a corres-
pondence school. For the purpose of selling this course of instruc-
tion they prepared.a form of contract upon which appears in red ink
the words “ Special introductory enrollment. This is a life-time
scholarship.” The Standard Ixtension University was started in
1924 and the original price to anyone for its course was during 1924,
$98. In 1925 the price for its course to anyone was $120, and in 1927
it was $135. The agents of the respondents, however, represented
to the various prospects upon whom they called that these prices
were special introductory prices and that the usual price of the course
was $250. The agents of respondents further represented that the
special price was given to ten students only and advised the prospect
that the introductory offer would not be continued after the agent
had secured the ten students.

The representations made by respondents’ agents that the course in
the Standard Extension University is being sold at a special price,
that the said price is limited to a certain number of students, and that
the price represents a “special introductory enrollment ” are false,
misleading, and deceptive. The course was offered to everyone at
the same price.

Par. 19. The foregoing representations, sales methods, and state-
ments were used and made by agents of respondents in the course and
conduct of respondents’ business. Many representations and state-
ments made by such agents while so employed were false as here-
tofore set out. Prospective customers to whom respondents’ agents
made said false representations and false statements and on whom
said sales methods were used, relied upon the representations and
statements made by said agents as aforesaid, and purchased books
and the extension service and the home study courses offered for sale
and sold by respondents in the belief that the said representations
and statements made by respondents’ agents were true. In many in-
stances persons purchased respondents’ books and the extension serv-
ice in reliance upon the said false representations and false state-
ments, when such persons would not have purchased the said books
or extension service but for the false statements and false representa-
tions made by respondents’ agents in the course and conduct of their
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business as aforesaid, all of which is to the damage and injury of the
said purchasing public, and tends to and does divert trade from com-
petitors of respondents not using said false and misleading sales
methods, statements, and representations.

Par. 20. Respondent Standard Encyclopedia Corporation was or-
ganized by the individual respondents herein in August, 1929, ap-
Proximately six months after the issuance of the original complaint
herein by the Federal Trade Commission. The Commission con-
cludes and infers from the record in this case and so finds that this
corporation was organized by the individual respondents for the
Purpose of evading any order that might be issued by the Federal
Trade Commission against the respondent Standard Education
Society. The Commission also concludes and infers from the entire
record and so finds that the individual respondents herein, H. M.
Stanford, W. H. Ward, and A. J. Greener, have been using and are
using the corporate respondents herein to carry on their business in
the manner and form hereinbefore set out.

CONCLUSION

The practices of said respondents, under the conditions and cir-
Cumstances described in the foregoing findings are unfair methods of
competition in interstate commerce. The use by respondents of the
methiods of sale as hereinbefore found by the Commission has the
capacity and tendency to and does in fact injure competitors who do
Not use such methods of sale because (1) it diverts to respondents
from their competitors sales of encyclopedias to persons who believe
said false representations as made by respondents to be true and who
burchase respondents’ encyclopedias in and because of such belief,
(2) it prejudices the public against the subscription book industry
as a whole and makes it difficult for respondents’ competitors to obtain
Interviews for the purpose of soliciting the sale of their encyclopedias
and (3) it causes the public to lose confidence in the representations
of competing publishers who do not use such methods or make such
Tépresentations. The practices of said respondents under the con-
dl_tions and circumstances described in the foregoing findings con-
stitute a violation of an act of Congress approved September 26, 1914,
entitled “ An act to create a Federal Trade Commission, to define its
Powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

) This proceeding having been heard by the Federal Trade Commis-
Sion upon the complaint of the Commission, the answers of the
respondents, and the testimony taken and briefs filed herein, and oral
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argument by the attorney for the Commission, and the Commission
having made its findings as to the facts, with its conclusion that the
respondents have violated the provisions of an act of Congress ap-
proved September 26, 1914, entitled “ An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,”

It is now ordered, That the respondents, Standard Education So-
ciety, a corporation, Standard Encyclopedia Corporation, H. M.
Stanford, W. H. Ward, and A. J. Greener, and each of them, their
officers, agents, representatives, and employees in connection with
the offering for sale of any books, set of books or publications in
commerce among the several States of the United States or in the
District of Columbia, cease and desist from:

(1) Advertising or representing in any manner to purchasers or
prospective purchasers that any books or set of books offered for sale
and sold by them will be given free of cost to said purchasers or
prospective purchasers, when such is not the fact.

(2) Advertising or representing in any manner that a certain
number of sets or any set of books offered for sale or sold by them
has been reserved to be given away free of cost to selected persons
as a means of advertising; or for any other purpose, when such is
not the fact.

(3) Advertising or representing in any manner that purchasers
or prospective purchasers of respondents’ publications are only buy-
ing or paying for loose-leaf supplements intended to keep the set of
books up-to-date for a period of ten years, when such is not the fact.

(4) Advertising or representing in any manner that respondents’
publication is a recently completed, new, and up-to-date encyclo-
pedia, when such is not the fact.

(5) Selling or offering for sale any set of books of the same text
and content material under more than one name or title.

(6) Advertising or representing in any manner that the usual
price at which respondents’ publications are sold is higher than the
price at which they are offered in such advertisements or representa-
tions, when such is not the fact.

(7) Advertising or representing any person as a contributor to
cr editor of any set of books or publication who has not performed
services in making or preparing contributions to or who has not per-
formed services in the editing of such books or publication and con-
sented that he may be held out to the public as a contributor or as
an editor or assistant editor.

(8) Advertising or representing that any person has given testi-
monials or recommendations for and concerning respondents’ publi-
cations, when such is not the fact.
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(9) Publishing or causing to be published and circulated testi-
monials or recommendations of and concerning respondents’ publica-
tions alleged to have been made by any person when such testimonials
or recommendations have not been made by such person.

1t is further ordered, That the respondents, Standard Education
Society, a corporation, H. M. Stanford, W. H. Ward, and A. J.
Greener and each of them, their officers, agents, representatives, and
employees in connection with the offering for sale of any home study
course of instruction in commerce among the several States of the
United States or in the District of Columbia do cease and desist
from:

Advertising or representing in any manner to purchasers or
Prospective purchasers that the course of instruction is offered for
sale and sold to the purchasers or prospective purchasers as a “ Spe-
cial introductory enrollment,” and at a specially reduced price, when
such is not the fact.

1t is further ordered, That respondents shall within 60 days from
the date of the service upon them of the order herein, file with the
Commission a report in writing setting forth in detail the manner

and form in which this order has been complied with and conformed
to.
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IN THE MATTER OF
JOSEPH SCULLER

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1890. Complaint, Jan. 5, 1931—Decision, Jan. 29, 1932

Where an individual engaged in sale of watches, rings, diamonds, and a variety
of jewelry and similar articles at wholesale and retail, set forth upon the
letterheads employed by him in carrying on his aforesaid business, the
words * Manufacturing and Wholesale Jeweler Importer of Diamonds and
Swiss Watches,” notwithstanding fact said individual neither owned, op-
erated, nor controlled a plant or machinery for manufacture of jewelry
dealt in by him and was not an importer of diamonds or Swiss watches;
with result of misleading and decelving retailers of Jewelry and of aforesaid
articles into believing said individual to be a manufacturer and importer as
above set forth and of thereby diverting sales of articles concerned from
eompetitors who as manufacturers, or dealers only, or as importers, or
nonimporting dealers, truthfully represent thelr operations and status, and
with further effect of misleading and dcceiving purchasing public into
buying from retailers, saild individual’'s watches, Jewelry, and diamonds in
the mistaken belief that in so doing they were saving the profit of a whole-
galer, and of thereby injuring competition of a substantial character and
to a substantial extent; all to the prejudice and injury of competitors and
the public:

Held, That such acts and practices, under the circumstances set forth, con-
stituted unfair methods of competition.

Mr. Edward L. Smith for the Commission.
Mr. Waymon B. McLesky, of Columbus, Ohio, for respondent.

SxxNopsis oF CoMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent individual, engaged in sale at wholesale and at
retail of watches, rings, diamonds, and a variety of jewelry and gift
articles and with principal place of business in Columbus, Ohio,
with misrepresenting business status and advertising falsely or mis-
leadingly in said respect; in that for more than one year last past,
neither owning, operating, nor controlling any plant, factory, or
machinery for manufacture of articles dealt in by him as above set
forth and by him obtained from sources within the United States,
he has displayed the legend, “ Manufacturing and Wholesale Jeweler,
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Importer of Diamonds and Swiss Watches,” on circulars, letterheads,
cards, and other printed matter distributed through traveling sales-
men and otherwise to customers and prospective customers in States
other than Ohio, with effect of misleading and deceiving the public
into believing him to be a manufacturer or importer of the articles
dealt in by him as aforesaid, and thereby of diverting sales from
competitors who do not manufacture the articles dealt in by them,
and from retailers who neither misrepresent themselves as manu-
facturers nor as importers; all to the prejudice of the public and
competitors,

Upon the foregoing complaint, the Commission made the following

Reporr, FINDINGS A8 TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Joseph Sculler, an individual,
charging him with the use of unfair methods of competition in com-
merce in violation of the provisions of said act. Respondent
having entered his appearance and filed his answer to said complaint,
hearings were had before a trial examiner of the Federal Trade
Commission, theretofore duly appointed, and testimony was heard
and evidence received in support of the charges stated in the com-
Plaint. Thereafter counsel for respondent waived the taking of testi-
Mmony in defense of the charges stated in the complaint and waived
the service of a brief in support of the charges of the complaint,
waived the filing of a brief in defense of the allegations in the com-
blaint and oral argument, whereupon this proceeding came on for
ﬁr}al hearing before the Federal Trade Commission, and the Com-
mission having considered the record and being fully advised in the
bremises, makes this its findings as to the facts and conclusion drawn
therefrom :

FINDINGS A8 TO THE FACTS

Paracrarn 1. Respondent, Joseph Sculler, is an individual trading
under his own name and having his principal place of business in
the city of Columbus, State of Ohio, where he is now and for sev-
eral years last past has been engaged in the business of selling and
distributing, at wholesale and retail, watches, rings, diamonds, and
8 variety of jewelry and similar srticles in interstate commerce.
Re.Spondent causes and has caused said articles when sold to be
shipped from his place of business in the city of Columbus, State
of Ohio, to purchasers thereof located in the State of Ohio and to
Purchasers thereof located in other States of the United States.
In the course of his said business, respondent is now and has been
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at all times hereinafter mentioned, in competition with other indi-
viduals, and with firms, partnerships, and corporations engaged in
the sale and distribution, at wholesale and retail, of watches, rings,
diamonds, and a variety of jewelry and such similar articles, in
interstate commerce.

Par. 2. In the course and conduct of his business as aforesaid,
respondent in soliciting the sale of and in selling in interstate com-
merce, the articles hereinabove mentioned, has caused letterheads to
be distributed in interstate commerce to customers and prospective
customers located in States other than the State of Ohio. Said
letterhead contained the following:

Manufactaring and Wholesale
JEWELER
Importer of Diamonds and Swiss Watches

The aforesaid representation by means of respondent’s letterheads
was made continuously by respondent for several years until after the
issuance of the aforesaid complaint.

In truth and in fact respondent is not and never has been a manu-
facturing jeweler and he does not own, operate nor control, nor has
he ever owned, operated or controlled a plant, factory or machinery
for the manufacture of the jewelery which he sells and distributes in
interstate commerce. In truth and in fact respondent is not, nor has
he ever been, an importer of diamonds or of Swiss watches. The
jewelry dealt in by respondent has been manufactured by others and
the diamonds and Swiss watches which he has sold and distributed
have been bought by him from importers of such diamonds and of
Swiss watches.

Par. 3. There are among the competitors of respondent, described
in paragraph 1 hereof, manufacturers of jewelry similar to that
which respondent sells, who truthfully respresent that they are manu-
facturing jewelers, and there are among the competitors of re-
spondent, described in paragraph 1 hereof, wholesalers and retailers
who do not manufacture the jewelry which they sell and who do not
represent that they are the manufacturers of such jewelry; and there
are also among the competitors of respondent, described in paragraph
1 hereof, importers of diamonds and Swiss watches who truthfully
represent that they are importers of diamonds and Swiss watches;
and there are also among the competitors of respondent, described in
paragraph 1 hereof, dealers in diamonds and Swiss watches who do
not import such diamonds and Swiss watches and who do not repre-
sent that they are importers of diamonds and Swiss watches.

Par. 4. The effect of the acts and representations of the respondent
as above described is and has been to mislead and deceive retailers of



JOSEPH SCULLER 21
18 Order

jewelry and of diamonds and Swiss watches into the belief and under-
standing that the respondent manufactures the jewelry which he
advertises and sells and that he imports the diamonds and Swiss
watches which he sells and thereby to divert sales of such articles
from the competitors of respondent described in paragraph 3 hereof;
further effects of the aforesaid acts and representations of the re-
spondent as above described, are to mislead and deceive the pur-
chasing public into the belief that in purchasing from retailers of
respondent’s Swiss watches, jewelry, and diamonds they are saving
the profit of a wholesaler and thus to injure substantial competition
to a substantial extent.

Par. 5. The above alleged acts and practices of respondent are
all to the prejudice and injury of the competitors of the respondent
and of the public and constitute unfair methods of competition in
Commerce within the intent and meaning of section 5 of an act of

ongress entitled “An act to create a Federal Trade Commission,

to define jts powers and duties, and for other purposes,” approved
September 26, 1914.

CONCLUSION

.The acts and practices of respondent under the conditions and
Circumstances described in the foregoing findings are unfair methods
of competition in commerce and constitute a violation of the act of
Congress approved September 26, 1914, entitled “An act to create

a Federal Trade Commission, to define its powers and duties, and for
other burposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission on the complaint of the Commission, the answer of respond-
ent, the testimony and evidence submitted, and a brief in support of
the ?.llegations of the complaint (respondent having waived the
offering of testimony in defense of the allegations of the complaint,
and having waived the service of a brief in support of the charges of
t?le complaint, waived the filing of a brief in defense of the allega-
tions of the complaint and oral argument) and the Commission hav-
Ing made its findings as to the facts, with its conclusion that the
respondent has violated the provisions of an act of Congress ap-
broved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,”

1t is hereby ordered, That the respondent, Joseph Sculler, his rep-

resentatives, agents, servants, and employees forthwith cease and
632—33— 3
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desist, in connection with the sale and distribution of jewelry in
interstate commerce, from representing in any way whatsoever that
he, the said respondent, is a manufacturing jeweler, until and unless
he becomes actually engaged in the regular course of his business in
the manufacture of jewelry.

1t is hereby further ordered, That the respondent, Joseph Sculler,
his representatives, agents, servants, and employees forthwith cease
and desist, in connection with the sale and distribution of diamonds
in interstate commerce, from representing in any way whatsoever
that he, the said respondent, is an importer of diamonds, until and
unless he becomes actually engaged in the regular course of his busi-
ness in the importing of diamonds.

And it is hereby further ordered, That the respondent, Joseph
Sculler, his representatives, agents, servants, and employees forth-
with cease and desist, in connection with the sale and distribution of
Swiss watches in interstate commerce, from representing in any way
whatsoever that he, the said respondent, is an importer of Swiss
watches, until and unless he becomes actually engaged in the regular
course of his business in the importation of Swiss watches.

And it is hereby further ordered, That the respondent, Joseph
Sculler, within 80 days after the date of service upon him of this
order, shall file with this Commission a report in writing, setting
forth in detail the manner and form in which he has complied with
the order to cease and desist hereinbefore sct forth.



DAKOTA ALFALFA GROWERS 23

Complaint

Ix aE MATTER OF

MACDONALD T. GREENE AND WALTER T. GREENE,
COPARTNERS, TRADING UNDER THE FIRM NAME
AND STYLE “DAKOTA ALFALFA GROWERS?”

COMPLAINT AND ORDER IN REGARD TQ THE ALLEGED VIOLATION OF SEC. B,
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1967, Complaint, Aug. 28, 1931—Order, Jan. 29, 1932

Consent order requiring respondent partners, engaged as “Dakota Alfalfa
Growers,” in purchase of “ Grimm,” * Cossack,” and “ Common (Dakota
No. 12)” alfalfa seed from Dakota Growers Finance Assoclation, and in
sale of said seed to seed houses, farmers’ elevator and grain companies, etc,,
for resale to consumers, to cease and desist, as in sald order set forth, from
(1) using words “U. 8. Reglstry " misleadingly on their contalners; (2)
falsely representing (e) said seed as coming to consumer direct from
grower, or growers’ cooperative, or place of production, with but one profit,
or as grown from specially selected fields, and (b) themselves or their said
vendor as a State sponsored cooperative improvement association; and
(3) from attaching to their containers tags falsely indicating through
colors employed, quality, variety, and official inspection and certification
of seed therein contained.

Mr. PGad B. Morehouse for the Commission.
Morgan & Eastman, of Mitchell, S. Dak., for respondents.

CoOMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes,” the Federal Trade Commission charges that Mac-
Donald T. Greene and Walter T. Greene, copartners trading under
the firm name and style Dakota Alfalfa Growers, hereinafter re-
ferred to as respondents, have been and are now using unfair methods
of competition in interstate commerce in violation of the provisions
of section 5 of said act, and states its charges in that respect as
follows:

Parscrarn 1. Respondents, MacDonald T. Greene and Walter T.
Greene, are copartners, trading under the firm name and style Dakota
Alfalfa Growers, with principal place of business at the city of Mitch-
ell, in the State of South Dakota, and are at the same time execu-
tive officers of Dakota Growers Finance Association, a cooperative
marketing association, incorporated November 8, 1926, under the laws
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of the State of South Dakota, and having the same principal office
as that of respondents. Respondents are now, and for more than two
years last past have been engaged in the business of buying three
varieties of alfalfa seed known as Grimm, Cossack, and Common
(Dakota No. 12), from the Dakota Growers’ Finance Association,
and reselling the same to seed dealers, seed houses, farmers’ elevator
companies and farmers’ grain companies, each of which in turn sells
to the consumer. When sold, respondents cause said seed to be
shipped from their principal place of business in South Dakota, in,
through and to various other States of the United States for delivery
to the purchasers thereof. In the course and conduct of their busi-
ness as aforesaid, respondents are and have been in competition with
other individuals, partnerships, corporations, and associations en-
gaged in the sale and distribution in interstate commerce of alfalfa
seed of the varieties known as Grimm, Cossack, and Common
(Dakota No. 12).

Par. 2. To the farmer or other consumer, a knowledge of the source
or origin of alfalfa seed is a factor of great importance for agricul-
tural reasons widely known and approved. In the course and con-
duct of their business as aforesaid, respondents cause the said alfalfa
seed to be marketed and sold in canvas bags bearing upon the face of
each in large letters, among other representations, the words and
figures following: “U. S. Registry 223047—Dakota Alfalfa Grow-
ers—Worlds Best Seed—Mitchell, S. D. Warehouse,” and containing
inside a card on which is printed by respondents “ The contents of
this bag are protected against substitution by U. S. Registry,”
thereby tending to deceive prospective purchasers, and through the
latter, the consuming public into the beliefs that said seed so mar-
keted and sold is of an origin inspected, verified, and certified to by
a Federal seed inspector under authority of the United States De-
partment of Agriculture, and that the said seed so marketed and sold
is registered in some bureau or department of the United States
Government, whereas in truth and in fact the said seed is not of an
origin inspected, verified, and certified to by a Federal seed inspector
under authority of the United States Department of Agriculture,
and the only registry number or registration involved is a trade-
mark registration by respondents of their firm name and style.

Par. 3. In the course and conduct of their business as aforesaid,
by the use of the name Dakota Alfalfa Growers on the bags in which
said seed is marketed and sold, as well as on stationery, advertising
and other printed matter used by them to solicit sales, and by the use
of the words “ The seed contained in this bag reached you direct
from the growers” in conjunction with the statement “ It is from
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a Growers’ Cooperative Association whose interest is the development
of hardy alfalfa,” on the tags attached to said bags, respondents
represent to the purchasers and prospective purchasers that the
said seed is grown by the sellers thereof and shipped directly from
its place of production to the said purchasers with but one profit
and cause the purchasing public to believe that the Dakota Alfalfa
Growers and the Dakota Growers’ Finance Association aforesaid
have a character, object, and purpose similar to that of various
State-sponsored crop improvement associations existing and operat-
ing in the State of South Dakota and elsewhere, which have for
their object the improvement in quality, purity of variety, and veri-
fication of origin of alfalfa seed, whereas in truth and in fact,
respondents do not raise any alfalfa seed either under the firm name
and style of Dakota Alfalfa Growers, nor as executive officers of
the Dakota Growers’ Finance Association, a corporation, but the
seed in question is raised by various farmer members of this associa-
tion and delivered by them to the latter under a cooperative market-
ing agreement for the purpose of procuring the best possible price
therefor, and the seed is then sold to respondents who resell the
same using the foregoing representations.

Par. 4. In the course and conduct of their business, as aforesaid,
respondents have represented and do represent to purchasers and
Prospective purchasers that the said alfalfa seed is grown by members
of a cooperative growers’ association upon fields of virgin Dakota
sofl specially selected because of the quality thereof and at the
same time represent that the selected fields “range from 12 to 40
years standing,” thereby intending and meaning to say that said
fields have had a stand or crop of alfalfa thereon continuously for
from 12 to 40 years last past. These said representations are material
concerning the value of the said alfalfa seed produced thereon by
reason of the well-recognized importance of purity of variety, pedi-
gree, freedom from noxious weeds and hardiness, and tend to
mislead the purchasers and prospective purchasers into the belief
that of the fields in which said seed originated some selection has
been made by respondents which is calculated to improve the purity
of variety, pedigree, freedom from noxious weeds, and hardiness
of the crop to be grown from said seed, whereas in truth and in
fact any person or persons engaged in the production of agricultural
products to be handled by or through the Dakota Growers’ Finance
Association aforesaid may and do become members upon signing
& membership agreement accepted and approved by the board of
directors or the secretary of the association and upon the payment
of a membership fee of $1, and no selection is made by respondents
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from among such membership for the purpose of improving or
maintaining the purity of variety, pedigree, freedom from noxious
weeds or hardiness of said seed.

Par. 5. Because of the considered importance of maintaining and
improving the pedigree, purity of variety and hardiness of alfalfa
seed grown in the States of Idaho, Montana, South Dakota, and Utah,
the producers thereof, for sale and distribution in interstate com-
merce in competition with the respondents, through various crop im-
provement associations, have for a number of years last past, and
prior to the use thereof by respondents, attached to the bags or
sacks in which said seed is so packed, distributed, and sold, blue
tags and red tags, which, respectively, through extensive use have
come to and do indicate to the purchaser the highest and next highest
quality alfalfa seed of the Grimm or Cossack varieties together with
inspection and certification of origin under state supervision.

Respondents, in the course and conduct of their business, have been
and are using in a similar manner tags of identical blue color on bags
containing alfalfa seed of either Grimm, Cossack, or Dakota No. 12
(common) of a high grade, and tags of identical red color on bags
containing Dakota No. 12 (common) alfalfa seed of a lower grade.
Such seed so packed and labeled is sold and distributed by respond-
ents in interstate commerce in a territory coextensive with that in
which their competitors, aforesaid, sell and distribute the same
products.

The adoption and use of the aforesaid colored tags by respondents
in the manner aforesaid has the tendency to mislead prospective pur-
chasers and purchasers into the belief that said seed is of the same
purity of variety and pedigree and has been subjected to the same
careful verification of origin as the alfalfa seed packed, sold, and dis-
tributed in interstate commerce by the members of the various crop
improvement associations, aforesaid, when such is not the case and
that in purchasing from respondents alfalfa seed under a blue or red
" tag the purchaser is purchasing alfalfa seed of the highest quality
Grimm or Cossack varieties, without Dakota No. 12 (common), or
any mixture thereof, when in truth and in fact such is not the case.

The use by respondents of the blue and red labels or tags in the
manner aforesaid in conjunction with the misleading practices and
misrepresentations and methods hereinbefore set out in paragraphs
numbered 2, 3, and 4 of this complaint, have the tendency to mislead
the purchaser with respect to the purity, quality, pedigree, variety,
and value of their product, aforesaid, and all has the tendency un-
fairly to divert and does divert trade in interstate commerce from
respondents’ competitors to respondents.
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Par. 6. The acts and things above alleged to have been done and the
false and misleading representations and practices made and done
by respondents are to the prejudice of the public and to the competi-
tors of respondents and constitute unfair methods of competition in
commerce within the intent and meaning of section 5 of an act of
Congress entitled “An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,” approved
September 26, 1914.

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon the written waiver of respondents of taking of
testimony, findings as to facts, filing of briefs, oral argument and all
other intervening procedure as well as the consent of said respond-
ents that an order shall issue herein for them to cease and desist from
the methods of competition charged in the complaint, and the Com-
mission being fully advised in the premises having thereupon con-
cluded that respondents have violated section 5 of an act of Congress
approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,”

1t is now ordered, That the respondents, MacDonald T. Greene
and Walter T. Greene, and each of them, individually and as co-
partners, trading under the firm name and style Dakota Alfalfa
Growers, their agents, representatives, servants, and employees, in
connection with all alfalfa seed, marketed and sold by them in
Interstate commerce, do cease and desist from:

(1) Using the words “ U. S. Registry ? on the containers, bags, ov
packages in which such seed is sold, or on tags, cards, or labels
attached thereto, without at the same time plainly showing that said
words refer to a trade-mark registration in the United States Patent
Office.

(2) Representing in any way that said seed comes to the consumer
direct from the growers or direct from a growers cooperative asso-
ciation; or that the seed therein packed is grown by the sellers and
shipped directly from the seed’s place of production to the said pur-
chasers by the producers thereof with but one profit, when such is
not the case. '

(8) Representing in any manner whatsoever that either Dakota
Alfalfa Growers or the Dakota Finance Association is a State-spon-
sored cooperative improvement association, when such is not the case.

(4) Representing that said seed is grown from specially selected
fields unless and until some actual selection of such fields is made to
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maintain or improve the purity of variety, pedigree, freedom from
noxious weeds and hardiness of said seed.

(5) From attaching to the bags or sacks, in which said seed is
so packed, distributed, and sold, tags of the identical shade of blue or
red which through extensive use have come to and do indicate to the
purchaser that said bags and sacks contain the highest and next
highest quality of alfalfa seed of the Grimm or Cossack varieties
together with inspection and certification of origin under State
supervision when such bags or sacks do not contain, respectively, the
highest and next highest quality of alfalfa seed of said varieties and
have not been inspected and certified under State supervision as to
origin and do contain alfalfa seed known as Dakota No. 12 (com-
mon), unless and until respondents, in conspicuous printing on said
tags clearly and truly inform the purchasers and prospective pur-
chasers of the actual varieties of said seed therein contained and
that the origin and inspection have not been certified to under State
supervision.

It is further ordered, That the said respondents within 60 days
from and after the date of the service upon them of this order shall
file with the Commission a report or reports in writing sctting forth
in detail the manner and form in which they are complying and have
complied with the order to cease and desist hereinabove set forth,
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In 1E MATTER OF

PROVIDENCE MALT COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 268, 1914

Docket 1976, Complaint, Oct. 13, 1931—Decision, Feb. 15, 1932

Where a corporation engaged in sale of domestie malt sirups,

(a) Labeled the containers of one of its said products with legends *“ GERMAN
Derteur HorrEN GESCUMACK Marz Sirup,” and “ GERMAN Hop FLAVORED
MarLr Sirup,” on opposite sides thereof, together with corruption of the
German eagle, reproduction of German iron cross, word “Saazer” in
conspicuous red letters, and notice featuring use In product in question
of genuine imported Saazer hops in quantities effective to produce un-
equaled taste, flavor, and quality, as contrasted with exclusive use of
domestic hops in most hop-flavored malts, and displayed aforesaid “ German
Delight Label” in advertising its said product, notwithstanding fact said
product was not until recently flavored with more than 45 per cent Saazer
hops;;

(b) Labeled containers of another domestic product, compounded of domestic
Ingredients exclusively, with brand and designation “ Canadian Arms,” and
depicted on sald labels a shield prominently displaylng St. George’s Cross,
together with designs representing the lion, unicorn, beaver, sheaf of wheat,
and other symbols or characters generally associated in the public mind
with Canada or the British Empire, and in advertising aforesaid product
displayed such Canadian Arms label;

With capacity and tendency to mislead and deceive wholesale and retail
dealers, and with result of supplying them with means of misleading
and deceiving purchasing public into belleving former product to have
been imported and flavored with famous and more expensive Saazer
Bohemian hops exclusively, and latter to be either imported, or domestie
product of Canadian ingredients, and induce purchase of sald produc.s
In reliance on such erroneous beliefs, and with capacity and tendency
to divert trade to sald corporation from competitors dealing in domestic
malt sirups of dJdomestic ingredients, entirely, without use of any such
foreign trade names, descriptions, ete.,, or in imported malt or domestic
Saazer hop flavored sirups:

Held, That such practices, under the circumstances set forth, were to the
injury and prejudice of the public and competitors, and constituted unfair
methods of competition.

Mr, James M. Brinson for the Commission.

Syxorsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, a Rhode Island corporation engaged in the sale of malt
sirup to purchasers in the various States, and with principal place
of business in Providence, with misbranding or mislabeling as to
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source or origin and composition of product, and advertising falsely
or misleadingly in said respects; in that it offers and sells certain
products, in which the famous, more desired and more expensive
Saazer hops have either not been used, or not used in sufficient
quantity “to produce a distinctive taste, flavor or quality, or to be
perceptible or appreciable,” in containers bearing labels with Ger-
man words and insignia, and a notice featuring the use of imported
hops therein, depicts aforesaid labels in wide advertisements of said
products in periodicals circulating in the various States, together
with representation  We use genuine imported Saazer hops in this
blend,”? and similarly offers another domestic product composed
entirely of domestic ingredients in containers with labels bearing
the Canadian arms and various other British insignia.?

Respondent’s practices, as aforesaid, “ have had and have the ca-
pacity and tendency to mislead and deceive, and have furnished
and furnish dealers, wholesale and retail, with the means to mis-
lead and deceive the purchasing public” into the belief that said
products have been and are imported into the United States from
Germany and have been and are flavored with Saazer hops, or have
been imported from Canada or made out of Canadian ingredients,
respectively, and have effect of diverting trade to respondent from
competitors offering and selling imported malt Saazer hop flavored
sirup, domestic malt sirup so flavored, and domestic sirups flavored
with domestic hops, and capacity and tendency, so to do; all to the
prejudice of the public and competitors,

Upon the foregoing complaint, the Commission made the following

Rerort, Finpings As To THE FAcTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” the Federal
Trade Commission issued and served a complaint upon respondent
Providence Malt Co., a corporation, charging it with unfair methods
of competition in commerce in violation of the provisions of said act.

Respondent having entered its appearance and filed answer, a
hearing was duly held before an examiner of the Federal Trade
Commission theretofore duly appointed for such purpose, in the
course of which counsel for the Commission and Saul Abrams, rep-
resenting Providence Malt Co., entered into a stipulation as to the
facts in lieu of testimony and evidence, and the respondent consented

2 As alleged {n the complaint, “ malt sirup 1a not a blend in the generally accepted

gense of the word and is not so consldered either by the trade or the consuming public.”
! Aforesald labels and notices are described below in the findings at page 32,
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in such stipulation that the Federal Trade Commission may forth-
with proceed to file its report stating its findings as to the facts and
conclusion drawn therefrom, and to issue and serve an order to
cease and desist from the practices charged in the complaint. Such
stipulation is approved, and this proceeding having come on regu-
larly for decision upon the complaint, answer and stipulation, and
the Federal Trade Commission having duly considered the record
and being now fully advised in the premises makes this its report in
writing stating its findings as to the facts and its conclusion drawn
therefrom:

FINDINGS AS TO THE FACTS

Paracrarm 1. The Providence Malt Co. has been, for more than a
year last past, and now is, a corporation organized and existing under
and by virtue of the laws of the State of Rhode Island, with its
principal place of business in the city of Providence in said State.
It has been and is engaged in offering for sale and selling in com-
merce among and between the several States of the United States a
product, consisting of malt sirup, which it has caused and causes to
Pe transported, when sold, from its place of business in Prov-
ldence, R. I., to purchasers located in the several States of the United
States other than the State of Rhode Island.

Par. 2. In the course and conduct of such business, respondent
has been and now is in competition with individuals, partnerships,
and corporations engaged in the sale and distribution of malt sirup
and similar products, in like commerce.

Par. 8. Saaz is the name of a town in that portion of Czechoslo-
Yakia formerly called Bohemia and is in the center of the hop-grow-
Ing industry of that country. The district in the midst of which it
Is situated is now, and for a considerable period of time has been,
known throughout the world for the excellence of the hops it pro-
duces, and of malt products flavored with them. Hops grown in
such districts have long been known and now are known, described
and designated as Saazer hops, in the United States. Saazer hops
and the distinctive flavor resulting from their use in malt products
bave been and are widely and popularly known among the purchas-
ing public in the United States, and Saazer hops command a higher
price than domestic hops; and malt sirup flavored with such Saazer
20[)3 commands a higher price than malt sirup flavored with domestic

ops.

Par. 4. It has been and is the practice of respondent Providence
Malt Co. to offer for sale and sell, in the course and conduct of its
business, certain products in containers, with labels affixed thereto,



32 FEDERAL TRADE COMMISSION DECISIONS
Findings 16F.T.C.

which are so arranged that on one side of the can or container appear
the words:
GERMAN
DELIGHT
HOPFEN GESCHMACK
MALZ SIRUP

and on the other side, opposite, appear the following words:

GERMAN
DELIGHT
HOP FLAVORED
MALT SIRUP

The word “ German ” appears in large and conspicuous letters and
the word “ Delight” in relatively small and inconspicuous letters.
The label is so arranged that between the words “ German Delight ”
and the words “ Hopfen Geschmack Malz Sirup ” on one side of the
container and the words “ German Delight ” and the words * Hop
Flavored Malt Sirup” on the opposite side, appear circles which
inclose a corruption of the so-called German eagle; and on each side
of it are reproductions of the so-called German iron cross. Above
the corruption of the German eagle appears in both circles the word
“Saazer ” in conspicuous red letters; and, below such design appear
in one circle, the Germar words “ Hopfen Geschmack,” and in the
other the words “Hop Flavored.” On a side of the can there
appears on the label at a point equally distant from each circle, the
following in conspicuous letters:

Important, Most hop flavored malts are made with domestic hops entirely.
In German Delight, however, genuine imported Saazer hops are used in the
blend in sufficient quantity to produce a taste, flavor, and quality which can not
be duplicated. Distributors, Providence Malt Co., Providence, R. 1.

In truth and in fact the product of the respondent branded and
labeled German Delight is not and has not been made in Germany or
in the Saazer district of Czechoslovakia, formerly Bohemia, or im-
ported therefrom, and until September, 1930, was flavored with only
45 per cent of Saazer hops. Since September, 1930, the said product
of the respondent has been flavored with Saazer hops exclusively—
that is to say, 100 per cent Saazer hops has been used for such
purposes.

Par 5. Respondent Providence Malt Co. has caused other products
to be offered for sale and sold in containers bearing labels on which
said products are branded or designated as Canadian Arms. On
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such labels there appear, in addition to the brand or name Canadian
Arms, a shield on which is displayed prominently in red, St. George’s
Cross. The label contains designs representing the lion, the unicorn,
the beaver, a sheaf of wheat, and other symbols or characters gener-
ally associated in the public mind with Canada or the British Empire.

In truth and in fact the product offered for sale and sold by re-
spondent, branded and labeled Canadian Arms has not been, was not
and is not manufactured in Canada or in any foreign country, or
imported into the United States therefrom, but has been, was, and is
manufactured in the United States from domestic ingredients or
materials entirely.

Par. 6. The respondent has also caused its product to be adver-
tised in two issues of the Malt Age, a trade journal circulating
throughout the United States among those engaged in the manufac-
ture and sale of malt sirups and malt sirup products. One advertise-
ment appeared in such journal in May, 1930, and the other in June,
1930. In the advertisement of May, 1930, appear representations of
the containers of the respondent; one bearing the German Delight
label and the other the Canadian Arms label. The June advertise-
ment which appears in the June, 1930, issue, known as Commission’s
Exhibit No. 2, relates solely to the product described and designated
as German Delight and it contains a representation or reproduction
of the container, with the label hereinbefore described.

Par. 7. There are competitors of respondents who offer for sale
and sell in interstate commerce malt sirup manufactured in the
United States, entirely of domestic ingredients, and do not use as a
trade name or trade-mark any foreign name, description, emblem,
symbol or design and on whose labels appear no foreien words at all.

Pagr. 8. The practices of respondent described in paragraphs 2, 3,
4, 3, and 6 hereof have had and have the capacity and tendency to
mislead and deceive and have furnished and furnish dealers, whole-
sale and retail, with means whereby they have been and are enabled
to mislead and deceive the purchasing public into the belief that the
product offered for sale and sold by respondent, under and by the
hame German Delight has been and is an imported product flavored
exclusively with Saazer hops, and to induce its purchase in reliance
on such erroneous belief, and that its product offered for sale and
sold under and by the name Canadian Arms, has been and is im-
Dorted into the United States from Canada, or has been and is
Manufactured in the United States of materials or ingredients im-

ported from Canada, and to induce purchase of such product in
reliance on such erroneous belief.
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Par. 9. The aforesaid practices of respondent have had the ca-
pacity and tendency to divert trade to respondent from competitors
offering for sale and selling, in interstate commerce, malt sirup
manufactured in the United States entirely of domestic materials
who do not use as a trade name or trade-mark any foreign name,
description, emblem, symbol, or design, and on whose label appear
no foreign words, and to divert to respondent, trade from individ-
uals, partnerships, and corporations selling or offering for sale in
interstate commerce their malt sirup imported into the United States
or malt sirup manufactured in the United States and flavored with

Saazer hops.
CONCLUSION

The practices of respondent, under the conditions and circum-
stances described in the above and foregoing findings as to the
facts, are all to the injury and prejudice of the public and respond-
ent’s competitors, and are unfair methods of competition in com-
merce, and constitute a violation of the act of Congress approved
September 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes.”

ORDER TQO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of respond-
ent, and a stipulation as to the facts in lieu of testimony and evidence
entered into by and between counsel for the Commission and re-
spondent Providence Malt Co. in course of a hearing duly held
before an examiner of the Federal Trade Commission theretofore
appointed for such purpose, and respondent having consented in such
stipulation that the Federal Trade Commission may proceed forth-
with to file its report stating its findings as to the facts, together with
its conclusion drawn therefrom, and may proceed forthwith to issue
an order to cease and desist from the practices charged in the com-
plaint, and the Commission having filed its report stating its findings
as to the facts and its conclusion drawn therefrom that the respond-
ent has violated the provisions of an act of Congress approved
September 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes.”

It i3 now ordered, That respondent, Providence Malt Co., its
officers, agents, and employees, do cease and desist, directly and in-
directly—

(1) From using the words “ German Delight” or any pictures,
illustrations, symbols, or emblems associated with, or suggestive of,
Germany, in connection with offering for sale and selling, in inter-
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state commerce, either in advertisements or on containers of, or as
a trade name or trade-mark for, or to describe or designate, any malt
or malt sirup product manufactured in the United States of domestic
ingredients, unless there appear conspicuously in immediate conjunc-
tion with such words “ German Delight,” or with such pictures, illus-
trations, symbols, or emblems, apt and adequate words clearly show-
ing that such product is manufactured in the United States entirely
of domestic ingredients,

(2) From using the word “ Saazer,” or any pictures, illustrations,
symbols, or emblems associated with, or suggestive of Saaz or the
Saazer district of Czechoslovakia, in connection with offering for sale,
in interstate commerce, any hop flavored malt sirup or malt sirup
product, unless such product is flavored 100 per cent with Saazer
hops.

(8) From using the words “ German Delight ” accompanied by the
words “Imported Saazer Hop Flavor,” or the word “ Saazer” in
combination or association with other words, together with foreign
illustrations, pictures, symbols, or emblems, on labels of containers
or in advertisements of, or as a trade-mark or trade name for, or to
describe or designate any malt or malt sirup product offered for sale
or sold in interstate commerce which has been, or is, manufactured
in the United States from and out of domestic ingredients flavored
with imported .Saazer hops, unless such product is flavored 100 per
cent with Saazer hops, and there appear, in immediate conjunction
with the words “ German Delight ” or any foreign illustrations, pic-
tures, symbols, or emblems, apt and adequate words showing that
such product is manufactured in the United States of domestic
ingredients flavored with imported Saazer hops.

(4) From using the words “ Canadian Arms,” or any pictures,
1llustrat10ns, symbols, or designs associated with, or suggestive of,

Canada, in advertisements or on containers of, as a trade-mark or
trade name, or to describe or designate, any product offered for sale
or sold in interstate commerce manufactured in the United States
entirely of domestic material, unless there conspicuously appear in
immediate conjunction with such words “ Canadian Arms* and such
pictures, illustrations, symbols, or emblems, apt and adequate words
clearly showing that such product is manufactured in the United
States entirely of domestic ingredients.

1t i3 further ordered, That respondent shall, within 60 days after
the service of this order, file reports in writing with the Commission
setting forth in detail the manner and form of its compliance there-
with,



36 FEDERAL TRADE COMMISSION DECISIONS

Complaint 16F.T.C.

Ix tue MartER OF

SANFORD MILLS AND O. F. KENDALL, ET AL., COPART-
NERS, DOING BUSINESS AS L. C. CHASE & COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OT SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 191.4

Doclet 1587. Complaint, Mar. 22, 1929—Decision, Feb. 25, 1932

Where a corporation engaged in manufacture of an imitation leather so made
up as to closely resemble in its numerous grains, finishes, and eolors all
the leading varieties of leather, and in sale thereof under name * Leather-
wove,” through sole sales agent to wholesalers, jobbers, and manufacturers
for automobile trim, furniture upholstery, and manufacture of novelties,
shoes, etc.,, in competition both with others similarly engaged, and with
those engaged in sale of real leather; and aforesaid sales agent; used term
“puckskin ” in sample books and circulars, and on shipping tags in con-
nection with sale of a particular variety of aforesaid “ Leatherwove ”; with
effect of putting such artificial product into the channels of trade under said
false and misleading naume, and of thereby suggesting to customers and
latter’s vendees misrepresentation of said goods as made of leather, and
furnishing them with means of so doing, and with tendency and capacity
to deceive ultimate purchasers of products made thereof into believing
same to be composed in whole or in part of leather, and divert trade from
competitors dealing in leather, and in imitation leather without misrepre-
senting composition thereof, and otherwise injure the same:

IIeld, That such practices, under the eircumstances sct forth, were all to the
prejudice of the public and competitors, and constituted unfair methods of

competition,
Mr. E. J. Hornibrook for the Commission.
Ileard, Smith & Tennant, of Boston, Mass., for respondents,

Sy~opsis or CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent Sanford Mills, a Maine corporation engaged in the manu-
facture of imitation leather, with head office and principal place of
business in Sanford, Me., and respondent individuals, partners, with
principal office and place of business in Boston, engaged in sale of
said product to manufacturers of automobiles, furniture, ete., who
make their products in whole or in part thereof, with naming product
misleadingly, misbranding or mislabeling, and advertising falsely or
misleadingly, in violation of the provisions of section 5 of such act,
prohibiting the use of unfair methods of competition in interstate
commerce.

Respondents, as charged, named, designated, branded, and labeled
aforesaid imitation leather, consisting of a cotton cloth coated on one
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side with a special preparation to give it the appearance of genuine
leather, but containing no leather, “ Leatherwove,” and so advertised
same in magazines of general circulation and in circulars, catalogues,
price lists, letters, letterheads, and other printed matter circulated
generally, and also frequently used the term “buckskin” in price
lists and other printed matter in designating various kinds or styles
of aforesaid “Leatherwove.”

The use, by respondents, as alleged, of aforesaid names and desig-
nations, places in (1) hands of their vendees means of committing a
fraud upon retail dealers to whom said vendees sell the automobiles,
furniture and other products made by them in whole or in part of
said imitation leather, and eventually upon (2) “the consuming
public by enabling said vendees and said retail dealers to represent
and sell the products made by them in whole or in part of said imi-
tation leather to retail dealers and the ultimate consumers of said
imitation leather as and for articles made in whole or in part of real
leather,” and has tendency to and effect of diverting business from
and otherwise injuring competitors of respondent, many of whom
scll and supply real leather to manufacturers of trunks, etc., correctly
represented by said manufacturers to the retail trade as composed in
whole or in part of genuine leather, and others of whom sell and
supply to such manufacturers artificial leathers without in anywise
representing the same as composed either partly or wholly of genuine
leather; all to the prejudice of the public and respondent’s com-
petitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FINDINGS A8 TO THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, the Federal Trade Commission issued and served a com-
plaint upon the above-named respondents, charging them with the
use of unfair methods of competition in commerce in violation of
the provisions of section 5 of the said act.

Respondents having entered their appearance and filed answer
to said complaint, hearings were had before a trial examiner thereto-
fore duly appointed, and testimony was heard and evidence received
in support of the charges of said complaint and in opposition thereto.
Thereafter this proceeding came on regularly to be heard, and the
Commission having duly considered the record and being now
fully advised in the premises makes this its report stating its find-
ings as to the facts and conclusion drawn therefrom.

632-—33——4
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FINDINGS A8 TO THE FACTS

ParacrarHa 1. Respondent Sanford Mills is a corporation organ-
ized and existing under and by virtue of the laws of the State of
Maine, with its principal office and place of business in the town of
Sanford, in said State. It is engaged, among other things, in the
manufacture of artificial or imitation leather at the city of Reading,
in the State of Massachusetts, and in the sale thereof, as herein-
below set forth.

Respondents O. F. Kendall, W. H. Mertz, J. E. Nelson, James
Clemons, Henry C. Hopewell, W. P. Underhill, F. B. Hopewell,
and F. C. Hopewell are copartners trading under the name and
style L. C. Chase & Co., with their principal office and place of
business in the city of Boston, State of Massachusetts. They will
hereinafter be referred to as respondents L. C. Chase & Co. Under
and by virtue of an agreement with respondent Sanford Mills they
have been for many years and are now the sole selling and dis-
tributing agents of the artificial or imitation leather referred to
above. Since the execution of said agreement, under their said
copartnership name they have had and now exercise complete con-
trol of the marketing, selling, advertising, and distributing of the .
product in question, and receive and have received a certain stated
commission for such services.

I'or many years this product has been and it is now sold and
advertised under the trade name of Chase Leatherwove. Chase
Leatherwove is sold to wholesalers, jobbers, and manufacturers,
and is used for the purposes of trimming automobiles, upholstering
furniture, and in the making of luggage, novelties, shoes, and other
products.

When Chase Leatherwove is sold by respondent, L. C. Chase &
Co. to such wholesalers, jobbers, and manufacturers it is packed in
rolls by respondent Sanford Mills at its factory at said Reading, in
the State of Massachusetts, and shipped from there into and through
other States of the United States to the respective places of business
of said wholesalers, jobbers, and manufacturers. The said manufac-
turers make said products in wholé or in part of Chase Leatherwove
and sell such products to retailers, who in turn sell the same to the
consuming public.

Par. 2. Each and all of the respondents, in the course and conduct
of their said businesses, are in competition with other individuals,
partnerships, and corporations likewise engaged in the sale of arti-
ficial or imitation leather among the several States, and also sell
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their said artificial or imitation leather in such competition with
real leather, especially with the lower grades of real leather and with
leather split and artificially coated and grained to imitate natural
grains of leather. Many of these said competitors sell and supply
such real leather and artificial or imitation leather to manufacturers
for use in the making of automobiles, furniture, luggage, novelties,
shoes, and other products. Some of said competitors who manufac-
ture such artificial or imitation leather sell the same under such names
as Fabrikoid and Keratol, and these latter in nowise represent that
their products are composed in whole or in part of real leather.

Par. 3. Respondent corporation makes said Chase Leatherwove
out of cotton cloth, coated on one side with pyroxylin compound
and colored matter so as to give one side the appearance of genuine
leather. The various thicknesses of cloth and the various colors
and finishes used combine to make the product adaptable for many
purposes as a substitute for leather. Its numerous grains, finishes,
and colors closely resemble all the leading varieties of leather. The
product Leatherwove contains no leather.

Par. 4. For several years, and until after the filing of complaint
herein, respondents in designating a particular style of Chase Leather-
wove frequently used the term “buckskin” on samples, in sample
books, in circulars, and on shipping tags used in the sale and the
promotion of the sale of the product Chase Leatherwove. These
samples, sample books, circulars, and shipping tags containing the
word “buckskin ” as aforesaid were printed and distributed by re-
spondents L. C. Chase & Co. at the expense of the respondent San-
ford Mills. These sample books and circulars were distributed in
large quantities by respondents L. C. Chase & Co. to said customers—
about 2,000 books a year.

The term “buckskin ” is understood by the trade and consuming
public to mean a leather made from the skin or hide of an animal,
usually a deer. Funk & Wagnalls Standard Dictionary defines the
term “buckskin ” as a soft, strong, pliable, grayish or yellowish oil-
dressed or brains-dressed leather, properly made from deerskin but
now chiefly from sheepskin.

Par. 5. The sales of said Chase Leatherwove for the year 1930
were between $700,000 and $800,000, and in some years such sales
have exceeded $2,000,000. Over $250,000 have been expended in
advertising Chase Leatherwove. Respondents have between 1,200
and 1,500 customers scattered throughout the several States of the
United States.

Par. 6. The name “buckskin ” as so applied to Chase Leatherwove
is false and misleading, and by its said use respondents have put their
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said artificial and imitation product bearing such false and mislead-
ing name into the channels of trade, and have thereby furnished their
customers and those dealing with them the means to misrepresent
that the goods made from such Leatherwove were made of leather,
and the term “ buckskin ” as so used suggests the use of said term by
their said customers and the customers of their said customers, and
its said use has the tendency and capacity to deceive ultimate pur-
chasers of products made in whole or in part of Leatherwove into
the belief that they are made in whole or in part of leather, and to
divert trade to respondents from their said competitors and to other-
wise injure them.
CONCLUSION

The above alleged acts and practices are all to the prejudice of the
public and to respondents’ competitors, and constitute unfair methods
of competition in commerce within the intent and meaning of section
5 of an act of Congress entitled “An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,”
approved September 26, 1914,

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission on the complaint of the Commission, the answer of the
respondents, the testimony taken and the record herein, and the
Commission having made its findings as to the facts and conclusion
that the respondents have violated the provisions of an act of
Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,”

It i3 now ordered, That respondents, Sanford Mills and O. F.
Kendall, W. H. Mertz, J. E. Nelson, James Clemons, Henry C.
Hopewell, W. P. Underhill, F. B. Hopewell, and F. C. Hopewell,
copartners doing business under the name and style of I.. C. Chase
& Co., cease and desist from using the name or term “buckskin,”
or any other word, term or phrase of like import on samples, in
sample books, in circulars, on shipping tags or in any other manner
in connection with the advertising, sale, or offering for sale in com-
merce among the several States of the United States or within the
District of Columbia of a product not made of leather.

It is further ordered, That the respondents, Sanford Mills and
O. F. Kendall, W. H. Mertz, J. E. Nelson, James Clemons, Henry C.
Hopewell, W. P. Underhill, F. B. Hopewell, and F. C. Hopewell,
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copartners doing business under the name and style of L. C. Chase
& Co., shall, within 60 days after the service upon them of a copy of
this order to cease and desist, file with the Commission a report in
writing setting forth in detail the manner and form in which they
have complied with the order to cease and desist hereinbefore set
forth.

ORDER OF DISMISSAL AS TO WORD “ LEATHERWOVE ”’

This proceeding having been heard by the Federal Trade Commis-
sion on the complaint of the Commission, the answer of the respond-
ents, the testimony taken and the record herein, and the Commission
being now duly advised in the premises,

It is ordered, That the complaint herein be, and the same is hereby
dismissed as to the use of the word “ Leatherwove.”
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IN THE MATIER OF

JOHN C. HERMAN AND EDWIN S. HERMAN, PARTNERS,
DOING BUSINESS AS JOHN C. HERMAN & COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC, §
OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914.

Docket 1}43. Complaint, Mar, 8, 1927—Decision, Feb. 27, 1932

Consent order requiring respondent partner cigar manufacturers to cease and
desist use of word “Havana” in connection with sale of their so-called
“ Havana Darts” cigars, contalning no IIavana or Cuban tobacco, or from
applying word “Havana” to cigars not composed entirely of such tobacco,
or using any other name, statement, etc., falsely implying or importing a
Havana or Cuban tobacco content; as in said order set forth and quallified.

My, Henry Miller for the Commission.
CoMPLAINT

Acting in the public interest pursuant io the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes,” the Federal Trade Commission charges that John
C. Herman and Edwin S. Herman, partners doing business under the
trade name and style John C. Herman & Co., hereinafter referred
to as respondents, have been and are using unfair methods of com-
petition in interstate commerce in violation of the provisions of
section 5 of said act, and states its charges in that respect, as follows:

Paracrarir 1. Respondents are partners doing business under the
trade name and style John C. Herman & Co., with their place of
business in the city of Harrisburg, State of Pennsylvania. They are
engaged in the manufacture of cigars and the sale thereof to whole-
sale and retail dealers located at points in various States of the
United States. They cause said cigars when so sold to be transported
from their said place of business in the city of Harrisburg, Pa., into
and through other States of the United States to said vendees at
their respective points of location. In the course and conduct of
their said business, respondents are in competition with other indi-
viduals, partnerships, and corporations engaged in the sale and trans-
portation of cigars in commerce between and among various States
of the United States.

Pag. 2. For many years prior to the date hereof, tobacco has been
and is now a commercial export product from the island of Cuba and
the term “ Havana” tobacco has for many years meant, and still
means to the cigar tobacco trade, the cigar trade and the consuming
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public, tobacco grown on the island of Cuba. Many among the
said trades and many of the consuming public have for many years
considered and still consider that cigars made of said Havana tobacco
are superior in quality to cigars made of tobacco grown elsewhere
than on the island of Cuba.

Par. 8. Among the cigars manufactured and sold by respondents
in interstate commerce as in paragraph 1 hereof set out, are cer-
tain cigars named and designated by respondents Havana Darts.
Respondents pack their said Havana Darts cigars in boxes and con-
tainers upon which respondents cause to be set forth in sundry places
and positions, said name Havana Darts printed in large and conspic-
uous letters together with statements to the effect that said cigars are
made of Havana tobacco as in paragraph 2 hereof defined, and upon
each said cigars respondents cause to be placed a band and label upon
which said name, Havana Darts, is conspicuously printed and set forth.
Respondents ship and deliver said cigars so packed, labeled and
banded, to aforesaid dealer vendees. Said wholesale dealer vendees
resell said cigars to retail dealers and ship and deliver said cigars,
still so packed, labeled, and banded, to their said retail dealer vendees.
Said retail dealer vendees, both those who purchase said cigars
directly from respondent and those who purchase same from said
wholesale dealers, offer for sale and sell said cigars, still so packed,
labeled, and banded, to the consuming public.

Par. 4. The use by respondents of said name and designation
Havana Darts in the packing, labeling, and banding of their said
cigars, all as in paragraph 8 hereof set out, has the capacity and
tendency to and does mislead and deceive many among the aforesaid
trades and many of the consuming public into the belief that the
respondents’ said Havana Darts cigars are composed of Havana
tobacco, as in paragraph 2 hereof defined, and causes many of said
trades and many of the consuming public to purchase respondents’
said Havana Darts cigars in that belief. In truth and in fact,
respondents’ said Havana Darts cigars contain no Havana tobacco,
as in paragraph 2 hereof defined, and are composed entirely of
tobacco grown elsewhere than on the island of Cuba.

Par. 5. There are among the competitors of respondents referred
to in paragraph 1 hereof, many who sell cigars composed of Havana
tobacco, as defined in paragraph 2 hereof, and who rightfully and
lawfully represent their said cigars to be so composed. There are
others of such competitors who sell cigars manufactured of tobacco
other than said Havana tobacco and who in no wise represent that
their said cigars are composed of said Havana tobacco. Respond-
ents’ acts and practices, all in this complaint above set out, tend to
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divert business from and otherwise injure and prejudice said com-
petitors.

Par. 6. For about five years last past, respondents have engaged
in the acts and practices under the circumstances and conditions and
with the results hereinbefore set out.

Par. 7. The above alleged acts and practices of respondents are
all to the prejudice of the public and of respondents’ competitors,
and constitute unfair methods of competition in commerce within
the intent and meaning of section 5 of an act of Congress entitled
“ An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September 26, 1914.

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission issued and served its complaint in this
proceeding upon John C. Herman and Edwin S. Herman, partners
doing business under the trade name and style John C. Herman &
Co., respondents above named, in which complaint it is charged that
respondents have been and are using unfair methods of competition
in interstate commerce in violation of the provisions of section 5 of
said act.

Respondents not having filed answer to said complaint within the
time therein specified, a hearing for the taking of testimony with
respect to the charges in said complaint was held pursuant to order
and notice before an examiner of the Commission thereto duly ap-
pointed. At said hearing respondents entered their appearances in
this proceeding and submitted their answer to said complaint with
request that the same be filed and accepted by the Commission,
whereupon said hearing for the taking of testimony was closed. In
said answer to the complaint respondents formally state in writing
that they desire to waive hearing on the charges set forth in the
complaint and not to contest the proceeding, that they refrain from
contesting the proceeding and consent that the Commission may
make, enter, and serve upon them an order to cease and desist from
the violations of the law alleged in the complaint. Respondents
also request in said answer that the Commission proceed to final
disposition of this proceeding upon said answer pursuant to the
provisions of paragraph 2 of Rule III of the Commission’s Rules of
Practice and without further hearings.

The said answer of the respondents was duly accepted and filed by
the Commission, and thereupon this proceeding came on before the
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Federal Trade Commission on the entire record, and the Commission
having duly considered the same and being fully advised in the
premises.

It i3 now ordered, Pursuant to paragraph 2 of Rule III of the
Rules of Practice heretofore adopted by the Commission and still in
force, that respondents John C. Herman and Edwin S. Herman, their
agents, representatives, servants, employees, and successors in busi-
ness, in connection with or in the course of the sale or distribution
of cigars in interstate commerce, do cease and desist:

(1) From using or causing to be used the word * Havana ” in the
brand name or designation “ Havana Darts” for any such cigars
which are not composed wholly of Havana or Cuban tobacco, unless
in each instance when and where so used said brand name or designa-
tion be immediately accompanied by a statement, assertion or phrase
which is equally prominent and conspicuous and which clearly and
unequivocally indicates or states the fact, respectively, that said
cigars do not contain any Havana or Cuban tobacco, or that the
cigars contain such tobacco in part only, as the case may be.

(2) From directly or indirectly applying the word “Havana?
singly to any such cigars which are not composed entirely of Havana
or Cuban tobacco. .

(3) From directly or indirectly applying to any of such cigars
any other name, designation, statement, assertion, phrase or repre-
sentation which implies, or imports that such cigars contain Havana
or Cuban tobacco in whole or in part when such is not the fact.

1t is further ordered, That said respondents John C. Herman and
Edwin S. Herman shall, within 60 days after the service upon them
of a copy of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which they have
complied with the order to cease and desist hereinbefore set forth.
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Ix tae MATTER OF

JOSEPH B. BRANDLER

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 3 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1921. Complaint, Feb. 27, 1931—Decigion, Feb. 29, 1932

Where an individual dealing as manufacturer's agent in a knitted Astrakhan
cloth fabrie, imitating Persian lamb fur on the outer or wool Angora pile
side thereof, and in the sale of a large part thereof to a cloak manu-
facturer for latter's use in manufacture of garments (1) sold by him in
competition with genuine Persian lamb fur coats, and Astrakhan coats
resembling the appearance thereof, and (2) so llned and made up as not to
permit purchasers and prospective purchasers of sald manufacturer’s retail
dealer vendees to see the reverse side of the fabric in question without
tearing or ripping the lining of the garment,

Adopted the phrase * Persian pelt” as a name for sald fabric and furnished
aforesald manufacturer labels displaying words “ Persian pelt—registered
U. S. A,” in gold colored letters on black, for latter's use in labeling
garments made by him thereof as aforesaid, and made such statements in
advertising garments above referred to in a women’s wear trade periodical,
and in rotogravure circulars as * excellent copy of the Persian lamb fur.
The difference can hardly be detected at sight. Feature in the ensemble—
coat and beret of Perslan pelt consigned to us exclusively,” and “cold days
would prove welcome to a smart coat and beret of Persian pelt, a fabric
that s a remarkable reproduction of Persian lamb,” and featured words
“Persian lamb " in circulars distributed among retail dealers by sald manu-
facturer under said individual's instructions;

With tendency and capacity to deceive and mislead purchasing public into
believing sald coats to be of Persian lambskin, induce the purchase thereof
in reliance on such belief, and with effect of placing in the hands of re-
tailers, through manufacturers and other thus supplied with aforesald
labels, means of consummating a fraud upon the purchasing public, and with
capacity and tendency to divert trade from and otherwise prejudice and
fnjure competitors, and operate as a restraint upon and a detriment to the
freedom of fair and legitimate competition in the fabrie coat, and fur coat,
businesses :

IHeld, That such practices, under the circumstances and conditions set forth,
were to the prejudice of the public and competitors, and constituted unfair
methods of competition.

Mr, Robert IT, Winn for the Commission.
Mr. Mazwell E. Sparrow, Mr. Herman Levy, and Mr. William
Michaels, of New York City, for respondent.

Synorsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission act, the Commission charged
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respondent individual, engaged in sale and distribution of a knitted
fabric with a wool pile, and with principal place of business in New
York City, with naming product misleadingly, misbranding or mis-
labeling, and advertising falsely or misleadingly, in violation of the
provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce; in that respondent
designates aforesaid product “ Persian pelt” and supplies garment
manufacturer vendees with labels bearing said words, nothwithstand-
ing fact product in question was not made from pelt of the Persian
lamb or of any other animal; with capacity and tendency to mislead
and deceive purchasing public into believing garments fabricated or
made thereof and labeled as aforesaid, were made from the pelt
of some animal, and with effect of inducing purchase thereof in reli-
ance on such erroneous belief, and with capacity and tendency so to
do, and to divert trade from and otherwise injure competitors; all
to the prejudice of the public and competitors.

Upon the foregoing complaint, the Commission made the following:

Rerort, Finpines As To THE Facrs, AND OrpER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, the Federal Trade Commission issued and served a
complaint upon Joseph B. Brandler, an individual, hereinafter
referred to as respondent, charging him with unfair methods of
competition in commerce in violation of the provisions of section
5 of said act.

The respondent having entered his appearance and having filed
his answer herein, hearings were had, and evidence was thereupon
introduced on behalf of the Commission and on behalf of the respond-
ent before an examiner of the Federal Trade Commission thereto-
fore duly appointed.

Thereupon this proceeding came on for final hearing on the brief
and oral argument of counsel for the Commission (counsel for the
respondent having failed to file a brief or to appear at the oral
argument although duly notified thereof), and the Commission
having duly considered the record and being fully advised in the
premises, makes this its findings as to the facts and conclusion
drawn therefrom:

FINDINGS AS TO THE FACTS
ParacrapH 1. Respondent Joseph B. Brandler is an individual

doing business under that name, with his principal place of busi-
ness located in the city of New York in the State of New York.
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For more than one year last past he has been engaged as a manu-
facturer’s agent in the sale and distribution of a knitted fabric
with a wool and Angora pile in commerce between and among
various States of the United States. Respondent caused this prod-
uct when sold to be shipped from the factory or plant of the Tingue
Manufacturing Co., Seymour, Conn., manufacturer thereof, to the
purchaser or purchasers thereof located in a State or States of the
United States other than the State of origin of such shipment.

In the course and conduct of his business the respondent was at all
times herein referred to in competition with other individuals and
with firms, partnerships, and corporations engaged in the sale and
distribution in interstate commerce of similar and competitive prod-
ucts.

Par. 2. The fabric above referred to is an astrakhan cloth, an
imitation of Persian lamb fur. During the year 1930 the respondent
sold this product to manufacturers of coats to be made by such manu-
facturers into coats and sold to the purchasing public in that form.
Respondent also sold the said fabric to department stores to be sold
by the yard over the counter. About 75 per cent of this product sold
by respondent was sold to coat manufacturers and about 25 per cent
to department stores.

Par. 3. Respondent has adopted the phrase “Persian Pelt” as
a name for the said fabric product. Under that name respondent has
offered for sale and sold the said fabric as aforesaid. Practically all
of said fabric, sold as aforesaid, has been sold by the respondent to the
firm of Sisselman & Cohan, a cloak and suit manufacturer at 501
Seventh Avenue, New York City. When this fabric was sold by
respondent to Sisselman & Cohan it was usually shipped from the
manufacturing plant of the Tingue Manufacturing Co. at Seymour,
Conn., direct to Sisselman & Cohan upon orders secured by respond-
ent. In some instances the fabric was shipped first to the respondent
and then from the respondent’s place of business in New York City
to Sisselman & Cohan.

Par. 4. In connection with the sale of this fabric to Sisselman &
Cohan the respondent had made and furnished the said firm of Sissel-
man & Cohan with more than one thousand coat labels. These labels
were marked with the words “Persian Pelt.” The wording on the
labels was in gold colored letters upon a black background surrounded
by a gold colored border, and was as follows: “ Persian Pelt—Regis-
tered U. S. A.” These labels were sewed into coats manufactured
of the said fabric by Sisselman & Cohan and were sold by Sisselman
& Cohan to retail dealers in various States of the United States other
than the State of New York.
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Par. 5. Asan inducement to purchasers and prospective purchasers
of coats manufactured by Sisselman & Cohan and labeled “ Persian
Pelt ” as above, the respondent inserted advertisements in the Wom-
en’s Wear Daily, a trade paper circulated generally throughout the
United States and sold to the women’s wear trade. One such ad-
vertisement appeared in the Women’s Wear Daily for Thursday,
September 4, 1930, on page 23 of section 1. This advertisement in-
cluded a picture of a young woman wearing a “ Persian Pelt ” coat
and is worded as follows:

Black, most excellent copy of the DPerslan lamb fur, The difference can
hardiy be detected at sight. Feature in the ensemble—coat and beret of Persian
Pelt consigned to us exclusively.

The firm of Sisselman & Cohan acting under instructions from
respondent Brandler distributed to retail dealers a circular prepared
by respondent Brandler, which circular features Persian Pelt as the
nearest imitation to Persian lamb, and as being sold exclusively in the
United States by the firm of Sisselman & Cohan, Inc. Respondent
also advertised the product which he called Persian Pelt in roto-
gravure advertising circulars. One such advertisement read in part
as follows:

Cold days will prove welcome to a smart coat and beret of Persian Pelt, a
fabric that is a remarkable reproduction of Persian lamb.

Par. 6. The coats manufactured by the firm of Sisselman & Cohan
of the product called Persian Pelt by the respondent were sold by the
said firm of Sisselman & Cohan to retail dealers in various States of
the United States, particularly in the Northern States. These re-
tailers in turn resold the said coats with the label above referred to
sewed therein to individual consumers. These coats were sold to the
individual consumers under the name Persian Pelt. The coats were
fully lined and the lining was sewed so that purchasers and prospec-
tive purchasers were unable to see the reverse side of the product
called Persian Pelt without tearing or ripping the lining,

Par. 7. The fabric termed by respondent Persian Pelt is an
imitation and reproduction of the fur of the Persian lamb on the
outer or pile side of the fabric.

Par. 8. The word “ Persian ” is used in the fur trade to designate,
mean, and refer to the skins of the Persian lamb or coats made of
such skins. The word “ pelt ” means and is generally understood to
mean the fur covered skin of an animal. Coats made of the product
sold by the respondent under the name Persian Pelt are sold in
competition with Persian lamb coats and with coats manufactured of
other astrakhan fabrics which closely resemble in appearance Persian
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lamb fur., The use by the respondent of the name Persian Pelt or of
the word “ Persian ” or of the word “ Pelt,” to label, describe or refer
to the said astrakhan fabric has the tendency and capacity to deceive
and mislead the purchasing public into the belief that coats manufac-
tured thereof and so advertised, labeled and referred to as Persian
Pelt are in fact manufactured of the skin of the Persian lamb, and
to induce the purchase of such coats in reliance upon such belief and
thereby to divert trade from and otherwise injure competitors of
respondent.

Par. 9. The respondent in furnishing coat manufacturers or others
with labels bearing the words “ Persian Pelt ” to be used or which
may be used in coats manufactured of the said astrakhan fabrics as
sold by the respondent places in the hands of the coat manufacturers
or others and through the coat manufacturers places in the hands of
retail dealers a means of consummating a fraud upon the purchasing
public.

Pagr. 10. The use by respondent of the name Persian Pelt to label,
describe, or refer to the said astrakhan fabrie, or to coats manufac-
tured of the said astrakhan fabric, and placing in the hands of
others a means whereby they may so label coats made of the said
fabric has the capacity and tendency to divert trade from and other-
wise prejudice and injure the competitors of respondent and to oper-
ate as a restraint upon and a detriment to the fredom of fair and
legitimate competition in the fabric-coat business and in the fur-coat
business.

CONCLUSION

The practices of respondent, Joseph B. Brandler, under the condi-
tions and circumstances described in the foregoing findings are to
the prejudice of the public and respondent’s competitors and are un-
fair methods of competition in commerce and constitute a violation
of the act of Congress approved September 26, 1914, entitled “ An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent and the testimony taken and brief filed therein, and the
Commission having made its findings as to the facts with its conclu-
sion that the respondent has violated the provisions of an act of
Congress approved September 26, 1914, entitled “ An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,”
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It i3 now ordered, That the respondent, Joseph B. Brandler, his
agents, representatives, and employees, in selling and/or offering for
sale in commerce among the several States of the United States, or in
the District of Columbia, the knitted fabric or textile described in
the findings as to the fact herein, and any similar knitted fabric
or textile and/or in selling and offering for sale any such knitted
fabric or textile for manufacture into wearing apparel to be sold or
offered for sale in the commerce aforesaid, cease and desist from:

1. Labeling, representing, advertising such fabrics or textiles as
Persian Pelt.

2. Labeling, advertising, representing such fabrics or textiles as
Persian.

3. Labeling, advertising, representing such fabrics or textile as
Pelt.

4. Furnishing or causing to be furnished to purchasers of such
fabrics or textiles labels, tags, or other markers bearing the word
“ Persian ” or bearing the word “ Pelt,” or bearing the phrase * Per-
sian Pelt,” in order that the said purchasers may place said labels,
tags, or other markers in garments manufactured for resale by said
purchasers of the said fabrics or textiles.

It is further ordered, That respondent shall within 30 days from
the date of the service upon it of the order herein file with the Com-
mission a report in writing setting forth in detail the manner and
form in which the order has been complied with and conformed to.
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INX 10 MATTER OF

H. H. BROOTEN & SONS, INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1927, Complaint, Mar. 16, 1931—Decision, Feb. 29, 1932

Where a corporation engaged In the distribution and sale in both liquid and
solid form of a shalelike mineral of alleged therapeutic or curative proper-
ties, for external and internal use, and in the operation of a sanitarium for
treatment based on application and use of aforesald product,

(a) Represented aforesaid so-called Brooten's Kelp Ore in circulars, leaflets,
labels, angd other advertising media as a remedy and cure for sugar diabetes,
pernicious anaemia, tubercular formation of the bone, cancer, asthma, and
arthritis, and as of substantial benefit to sufferers therefrom, facts being
said product was of no particular therapeutic value nor of any substantial
benefit for diseases and afflictions specified;

(b) Falsely represented sald product as effective for treatment of pain,
inflammation, and catarrhal conditions in the body and “ in treatment and
elimination of glandular, follicular, and fibroid tumors,” and as a “healing
power,” facts being said product had little effect, if any, on conditions
specifled, or in the treatment thereof;

(c) Falsely represented said product as a *tlme-tried remedy” and a
“ remarkable combination of chemical essentials, compounded in the labora-
tories of Mother Nature,” “ used and recommended by thousands of sufferers
from digestive, skin and constitutional diseases,” und as “provinz of
inestimable value in hundreds of cases where the digestive and eliminative
organs are at fault,” and unexcelled as a local antiseptic, facts being it had
little if any beneflcial effect for aforesaid conditions and ailments or uses,
and wag not a time-tried remedy; and

(d) Falsely represented said product as having magnetie healing powers, and
vibration as the fundamental, creative vital force, and main agent in said
Kelp Ore, and latter as so charged with vibration that it overpowered and
corrected in users thereof alleged results of harmful vibrations, fact being
product had no magnetic, vibratory healing properties;

With effect of operating to mislead and deceive public and particularly sufferers
from varlous ailmeuts into believing that through purchase and use of
aforesald product as directed, or through becoming patients at sald cor-
poration’s sanitarium, they would be benefited, remedied or cured of the
various diseases and allments specified, and with tendency and capacity
80 to do, and thercby divert trade to said corporation from its competl-
tors dealing in mineral salts, drugs, remedies, and other medicaments of
therapeutic value:

Ifeld, That such practices, under the circumstances set forth, were to the
prejudice of the public and competitors, and constituted unfalr methods
of competition.

Mr. Ellis Debruler for the Commission.
Mr, George P. Winslow, of Tillamook, Oreg., for respondent.
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Sy~orsis or CoMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, an Oregon corporation engaged in distribution and sale
in liquid and solid form of a shalelike mineral of alleged therapeutic
or curative properties, under designation “ Brooten’s Kelp Ore,” and
in transmitting through the mails circulars and other advertising
literature soliciting customers and paying patients for its health re-
sort at or near Cloverdale, where principal treatment or cure con-
sisted in application and use, externally and internally of said kelp
ore, with advertising falsely or misleadingly and misbranding or
mislabeling, in violation of the provisions of section § of said act,
prohibiting the use of unfair methods of competition in interstate
commerce.

Respondent, as charged, engaged as aforesaid in sale of said prod-
uct from material mined on its premises, a mineral consisting of a
shalelike clay with iron and aluminum sulphates with a trace of
sulphur, represents in its aforesaid circulars, labels, etc., that said
kelp ore, in both liquid and solid form and whether used externally
or internally, according to directions, will be of substantial therapeu-
tic benefit, remedy and cure for sugar diabetes, pernicious anaemia,
tubercular formation of the bone, cancer, and various other diseases
and ailments?® and further that said ore has certain extraordinary
vibratory magnetic healing properties, facts being that while mineral
material in question acts and operates as an antiseptic astringent
mineral water, it will not act or operate as a benefit, remedy, or cure
for the diseases and ailments specified or be effective therein, is not
a healing power or time tried remedy, nor possessed of “ magnetic
vibratory healing properties.”

The foregoing representations of fact, as alleged, distributed by
“respondent in interstate commerce are calculated, have a tendency,
and operate to mislead and deceive the public, and particularly that
portion thereof which is suffering from various forms of human
ailments, into the erroneous belief that by purchasing and using

1 Set forth in the findings.

3 Ag alleged In the complaint, * respondent represents to the public that vibration makes
the world, is the founder of life and the main agent in Kelp Ore; that millions of years
ago vibration was so Immense that it worked on this kelp deposit and charged it so strong
that to-dny, when properly treated, it controls other vibrations which are a detriment to
humans and cause much sickness; that intelligent human thoughts materialize In the
body and form a sflicate causing sickneas, and that Kelp Ore has so many more vibrations
than harmful or angry thoughts forming such silicate that when a human being drinks

or takes a Kelp Ore bath or puts on a Kelp Ore poultice, vibrations are overpowered and
brought back to normal; and that the sald Kelp Ore has magnetic heallng powers.”
L ]
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respondent’s Kelp Ore according to directions, or by becoming paying
guests at its health resort and sanitarium aforesaid, they will be
benefited, remedied or cured of their divers and sundry diseases
and ailments”; to the prejudice of the public and competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FINDINGS AS TO THE FaAcrs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
o complaint upon the respondent above named, charging it with
the use of unfair methods of competition in commerce in violation of
the provisions of said act.

The respondent entered its appearance, through its attorney, and
filed its answer herein, and thereafter a hearing was had and evi-
dence was introduced before Commissioner William E. Humphrey,
acting as an examiner of the Federal Trade Commission in such
matter, he having been theretofore duly appointed by the Commis-
sion to sit in the taking of the testimony.

Thereupon this proceeding came on for final hearing, and counsel
for the Federal Trade Commission and also counsel for respondent
having submitted briefs, neither counsel appearing to argue the
matter orally before the Commission, and the Commission having
duly considered the entire record, and being now fully advised in
the premises, makes this its findings as to the facts and conclusion
drawn therefrom:

FINDINGS AS TO THE FACTS

ParaorarH 1. Respondent is a corporation organized and existing
under the laws of the State of Oregon, and has its office and princi-
pal place of business at Cloverdale, Oreg., and is now and for more
than two years last past has been engaged in the distribution and
sale in both liquid and solid form of a shalelike mineral of alleged
therapeutic or curative properties, which respondent designates as
Brooten’s Kelp Ore. In solid form this mineral is a shalelike clay,
containing iron and aluminum sulphates with a trace of sulphur,
and in liquid form it is an aqueous solution of iron and aluminum
sulphates with traces of calcium, magnesium, and potassium salts.

One analysis furnished by respondent reads as follows:

(1) The acidity is rather high; the solution i3 acid to methyl orange indi-
cator (Ph color change 4.4-4.6) Ph of sclutlon is approximately 2.4.

(2) The solution contalns considerable iron and aluminum sulphate in
solution. .
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(3) The insoluble material contained in the bottle was found to consist of
the oxlides or hydrated oxides of ferric iron, aluminum, and silicon. By far
the greater part of this precipitate is due to iron.

{4) No nitrates, carbonates, bromides, or iodides were found in the solution.

(5) The acidity of the solution is probably due to hydrolosis (the interaction
of the ions of iron and aluminum sulphate with the lons of water).

Respondent mines said mineral on its premises at or near Clover-
dale, Oreg., and when packed or bottled causes the same when sold
to be transported from the city of Cloverdale, Oreg., into and
through the various States of the United States for delivery to the
purchasers thereof, and in transmitting the same through the mails
from its principal place of business in Oregon as aforesaid to vari-
ous and diverse places in the several other States of the United States
uses circulars, leaflets, and other advertising literature, soliciting
prospective customers and paying patients for its health resort or
sanitarium located at or near Cloverdale, Oreg., known as Brooten’s
Baths and Sanitarium, where the principal treatment or “cure”
given is the application and use, externally and internally, of the
said shalelike mineral designated as Kelp Ore.

In the course and conduct of its business as heretofore set out, re-
spondent is and has been at all times hereinafter referred to in com-
petition with other individuals, partnerships, and corporations en-
gaged in the sale and distribution in interstate commerce of mineral
salts, drugs, remedies, and other medicaments of some therapeutic
value.

Par. 2. In the course and conduct of its business by means of cir-
culars, leaflets, labels, and other advertising media, mailed and dis-
tributed in interstate commerce, respondent has represented and does
represent that Brooten’s Kelp Ore in both liguid and solid form, and
when used either externally or internally or both according to direc-
tions, will be of substantial benefit, remedy and cure for:

Sugar diabetes
Pernicious anaemia
Tubercular formation of the bone
Cancer
Asthma
Arthritis

and that it is “ effective where pain, inflammation, and catarrhal con-
ditions are present in the vaginal cavities and in the treatment and
elimination of glandular, follicular, and fibroid tumors ”; that it is

“healing power ”; that it is a “time-tried remedy”; that “this
remarkable combmatxon of chemical essentials, compounded in the
laboratories of Mother Nature, is being used and recommended by
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thousands of sufferers from digestive, skin and constitutional dis-
eases 3 that “ Brooten’s Kelp Ore is proving of inestimable value in
hundreds of cases where the digestive and eliminative organs are at
fault, and applied locally as an antiseptic it is unexcelled.

In certain of its circulars and advertisements also distributed in
interstate commerce, respondent represents to the public that vibra-
tion makes the world. It is the founder of life and the main agent
in Kelp Ore; that millions of years ago vibration was so immense it
worked on this kelp deposit and charged it so strong that to-day when
properly treated it controls other vibrations which are a detriment to
humans and cause much sickness; that intelligent human thoughts
materialize in the body and form a silicate causing sickness and that
Kelp Ore has so many more vibrations than harmful and angry
thoughts forming such silicates that when a human being drinks
or takes a Kelp Ore bath or puts on a Kelp Ore poultice vibrations
are overpowered and brought back to normal; and that the Kelp Ore
has magnetic healing powers.

Par. 3. The Commission finds that in truth and in fact the said
mineral material known as Brooten’s Kelp Ore or Kelp Ore, in both
solid and liquid form, when used externally or internally or both
according to respondent’s directions, acts and operates, possibly, as
an antiseptic astringent mineral water and is not of any particular
therapeutic value, and is not of any substantial, if any, benefit or
remedy, and is not a cure to or of persons afflicted with sugar diabetes,
pernicious angmia, tubercular formation of the bone, cancer, asthma,
or arthritis, and that it has little, if any, effect where pain, inflam-
mation and catarrhal conditions are present in the vaginal cavities,
nor in the treatment and elimination of glandular, follicular or
fibroid tumors, and is not a healing power nor a time-tried remedy,
and has little, if any, beneficial effect for digestive, skin or consti-
tutional diseases, and does not aid the digestive or eliminative organs,
nor is it an unexcelled antiseptic, and that it has no magnetic vibra-
tory healing properties.

Par 4. The Commission further finds that the above and fore-
going misrepresentations of fact concerning the curative properties
of Brooten’s Kelp Ore, or Kelp Ore, distributed by respondent in
interstate commerce, are calculated, have a tendency to and operate
to mislead and deceive the public, and particularly that portion which
is suffering from various forms of human ailments, into the erroneous
belief that by purchasing and using respondent’s Kelp Ore according
to directions, or by becoming paying guests at its health resort and
sanitarium hereinabove referred to, that they will be benefited,
remedied or cured of their diverse and sundry diseases and ailments,
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and thereby to divert trade to respondent H. H. Brooten & Sons, Inec,,
from its competitors.

CONCLUSION

By reason of the foregoing, it is concluded by the Commission
that the acts and things above alleged to have been done by respond-
ent are to the prejudice of the public and to competitors of the
respondent and constitute unfair methods of competition in com-
merce, within the intent and meaning of section 5 of an act of
Congress entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” approved
September 26, 1914,

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission on the complaint of the Commission, the answer of the
respondent, the testimony taken and briefs filed herein by counsel
for the Commission and counsel for respondent, and the Commission
having made its findings as to the facts and conclusion that respond-
ent has violated the provisions of an act of Congress approved
September 26, 1914, entitled “An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,”

It is now ordered, That respondent, H. H. Brooten & Sons, Inc.,
its officers, agents, representatives, and employees and all persons
associated or connected with said corporation in any manner what-
socver cease and desist from making statements and representations
in advertisements, circulars, leaflets, labels and/or other advertising
media, mailed and distributed in interstate commerce—

(1) That Brooten’s Kelp Ore, or Kelp Ore, or the same material or
substance under any other name, in either liquid or solid form, when
used either externally or internally or both, will be of substantial
therapeutic benefit, vemedy and cure for sugar diabetes, pernicious
anaemia, tubercular formation of the bone, cancer, asthma or
arthritis.

(2) That the use of Brooten’s Kelp Ore, or the same material
or substance under any name, is effective where pain, inflammation,
and catarrhal conditions are present in the vaginal cavities, and
in the treatment or elimination of glandular, follicular and fibroid
tumors.

(3) That Brooten’s Kelp Ore, or the same material or substance
under any name, is a healing power and a time-tried remedy.

(4) That Brooten’s Kelp Ore, or the same material or substance
under any name, is a remarkable combination of chemical essentials
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compounded in the laboratories of Mother Nature, and that it is
being used and recommended by thousands of sufferers from diges-
tive, skin, and constitutional diseases.

(5) That Brooten’s Kelp Ore, or the same material or substance
under any name, is proving of inestimable value in hundreds of
cases where the digestive or eliminative organs are at fault, and that
when applied locally as an antiseptic it is unexcelled.

(6) That vibration makes the world and is the founder of life and
the main agent in Kelp Ore, and that millions of years ago vibration
was so immense that it worked on this kelp ore deposit and charged it
s0 strong that to-day, when properly treated, it controls other vibra-
tions which are a detriment to humans and cause much sickness.

(7) That intelligent human thoughts materialize in the body and
form a silicate causing sickness, and that Xelp Ore has so many
more vibrations than harmful or angry thoughts forming such sili-
cate that when a human being drinks or takes a Kelp Ore bath, or
puts on a Kelp Ore poultice, vibrations are overpowered and brought
back to normal.

(8) That Kelp Ore has magnetic healing powers.

And it is further ordered, That respondent shall, within 60 days
after the service upon it of a copy of this order, file with the Commis-
sion a report in writing, setting forth in detail the manner and form
in which this order has been complied with and conformed to.
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Ix THE MATTER OF

W. H. SNYDER, R. P. SNYDER, AND ROGER N. SNYDER,
PARTNERS, DOING BUSINESS AS W. H. SNYDER &
SONS

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket 14}1. Complaint, Mar. }, 1927—Decision, Mar. 3, 1932

Where the words “ Havana ” or * Habana " had long since been used and under-
stood by the cigar purchasing and consuming public of the United States
and by cigar manufacturers and dealers as meaning and designating
tobacco grown in Cuba, of high grade, such tobacco had long been imported
into the United States and extensively used and consumed therein in
cigars made in whole or in part thereof, cigars made of such tobacco were
considered by many as having an improved quality and desirability by
reason of such fact, and enjoyed a large demand in the United States, and
purchase thereof was preferred by many of the dealers and consuming
public; and thereafter a domestic irm engaged in manufacture and sale
of domestic cigars, containing no Havana or Cuban tobacco,

(@) Named, banded, and advertised one of their aforesaid cigars as “Ilavana
Frult,” and displayed said name and the words ¢ Guaranteed Mild Havana "
conspicuously in numerous places on the containers in which offered the
publie, together with glass display cigar box lids, supplied by it and bearing
aforesald name, and so framed and planned that retaller’s use thereof
resulted In display of aforesaid legends, and concealment of inconspicuous
notice on inslde hinge strap that clgars were made “from ripe domestic
tobacco ”; and

(d) Named, banded, and advertised a elgar made and sold as aforesaid,
“IIavana Velvet,” and so labeled the coutainers thereof, together with a
depiction of Cuban tobacco plantation showing Havana tobacco under
cultivation; :

With effect of misleading and decelving a large and substantlal number of the
purchasing and consuming public into buying aforesaid cigars as and for
those composed in whole or in part of IIavana, 1. e, tobacco grown in Cuba,
and of unfairly diverting trade from competitors dealing in cigars so
composed in fact and rightfully and truthfully so advertising, representing,
banding, and labeling the same, and from competitors dealing in clgars
composed wholly of domestic tobacco and of non-Cuban tobacco, and neither
banding, labeling, advertising, nor otherwise representing their said cigars
a8 containing any Ilavana or Cuban tobacco, and with capacity and tendency
so to mislead and decelve and unfairly dlvert trade from competitors, and
to operate as a competitive burden upon sale of aforesald competitive
clgars:

Held, That such acts and practices, under the conditlons and circumstances set
forth, were to the injury and prejudice of the public and competitors, and
constituted unfair methods of competition.
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Mr. Henry Miller for the Commission.
Mr, John Walsh and Mr. L. A. Spiess, of Washington, D. C., for
respondents.
Syxorsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
cions of the Federal Trade Commission Act, the Commission charged
respondents, W. H., R. P., and Roger N. Snyder, partners engaged
as W. H. Snyder & Sons in the manufacture of cigars and sale
thereof to wholesale dealers in various States, and with principal
place of business in Windsor, Pa., with naming product misleadingly,
misbranding or mislabeling and advertising falsely or misleadingly,
in violation of the provisions of section 5 of said act, prohibiting the
use of unfair methods of competition in interstate commerce.

Respondents, as charged, engaged as above set forth, for about
four years last past, have designated as “Havana Fruit” and
“ Havana Velvet ? two brands of cigars made by them, and composed
for the most part of tobacco other than Havana tobacco, i. e., tobacco
grown on the Island of Cuba,}* and so band said cigars and con-
spicuously label the containers thereof in which sold to its wholesale
dealer vendees, and in which finally offered to the consuming public
by said wholesalers’ retail dealer customers.

Use by respondents, as alleged, “ of said names and deseriptions
‘Havana Fruit’ and ‘Havana Velvet’ in naming, designating,
packing, labeling and banding their said cigars,” as above set forth,
“has the capacity and tendency to, and does, mislead and deceive
many among aforesaid trades and many of the consuming public into
the belief that respondents’ said ‘Havana Fruit’ and ‘Havana
Velvet’ cigars are composed of Havana tobacco,” as aforesaid, and
“ causes many among said trades and many of the consuming public
to purchase respondents’ said cigars in that belief,” and said acts and
practices, as charged, tend to divert business from and otherwise
injure and prejudice competitors dealing in cigars composed of
Havana tobacco, and rightfully and lawfully so representing the
same, and competitors manufacturing cigars composed for the most
part of other than Havana tobacco, without in anywise representing

1 As alleged in paragraph 2 of the complaint, * for many years prior to the date hercof,
tobacco has been and 18 now @& commercial export product from the Island of Cuba and
the term ‘Havana' tobacco has for many years meant, and still means to the cigar
tohacco trade, the cigar trade and the consuming publfe, tobacco grown on the Island of
Cuba, Many of sald trades and many of the consuming publie have, for many years,
considered, and still consider, sald Iavana tobacco superior in quality for the manu-
facture of cizars to tobacco grown elsewhere than on the Island of Cuba. Many among
the sald trades and many of the consuming publle have for many years considered, and
still consider, that clgars made of sald llavana tobacco are superlor in quality to cigars
made of tobacco grown elsewhere than on the Island of Cuba.”
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their said cigars as so composed; all to the prejudice of the public
and competitors.
Upon the foregoing complaint, the Commission made the following

Rerort, Finvines As To THE FacTs, AND OrpER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission issued and served a complaint upon
the respondents W. H. Snyder, R. P. Snyder, and Roger N. Snyder,
partners, doing business under the trade name and style W. H.
Snyder & Sons, charging them with the use of unfair methods of
competition in commerce in violation of the provisions of section
5 of said act.

Respondents entered their appearance in the proceeding and filed
answer to said complaint. Thereafter, the matter being ready for
the taking of evidence with respect to the charges in the complaint,
a stipulation as to the facts was agreed upon and entered by respond-
ents and counsel for the Commission wherein it is stipulated and
agreed that the statement of facts therein recited may be taken as
the facts in this proceeding and in lieu of testimony in support of
the charges stated in the complaint, or in opposition thereto, and
that the Federal Trade Commission may proceed upon said state-
ment of facts to make its report stating its findings as to the facts
(including inferences which it may draw from the said stipulated
facts) and its conclusion based thereon, and may enter its order
disposing of the proceeding. Said stipulation as to the facts was
approved by the Commission and thereafter, the privilege of filing
briefs having been waived, the matter was orally argued before
the Commission by counsel for the respondents and counsel for the
Commission.

Thereupon this proceeding came on for final hearing, and the
TFederal Trade Commission, having duly considered the entire record
and being fully advised in the premises, malkes this its report stating
its findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrapir 1. Respondents W. H. Snyder, R. P. Snyder and Roger
N. Snyder are partners who as such are and, for many years last
past and prior to the issuance of the complaint herein, have been
doing business as hereinafter described under the trade name and
style W. H. Snyder & Sons, with their office and place of business in
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the city of Windsor in the State of Pennsylvania. The said business
conducted by respondents is the manufacture of cigars and the sale
and distribution thereof, from the State of Pennsylvania, to the cigar
trade, wholesale and retail dealers and to the consuming public
throughout the several States of the United States. Respondents
maintain and operate cigar factories in York County, Pa., where
they manufacture said cigars, and pack, brand, and label the same
for sale and distribution to their customers and by their dealer-cus-
tomers to the consuming public. Said cigars are advertised, offered
for sale and sold by respondents to their customers in the several
States through and by means of personal solicitation, newspaper,
magazine, and other advertisements, and by means of correspond-
ence and other communications with customers and prospective cus-
tomers. In consummating the sale of the cigars and in making
delivery thereof to their customers, respondents cause the cigars sold
to be transported from their factories and place of business in the
State of Pennsylvania through and into States other than the State
of Pennsylvania to the respective purchasers thereof in such other
States. Throughout the course and conduct of said business respond-
ents are and continuously have been engaged in interstate com-
merce in the sale and distribution of their cigars; and they are and
continuously have been selling and distributing said cigars and con-
ducting their said business in direct active competition with many
other individuals, partnerships, and corporations also engaged in
the sale and transportation of cigars in commerce in, between and
among the several States of the United States to wholesale and retail
dealers and to the consuming public.

Par. 2. Large and substantial quantities of the cigars manufac-
tured, advertised, sold, and distributed competitively by respond-
ents in interstate commerce, as set forth in paragraph 1 hereof, are
and, for several years last past and prior to the issuance of the com-
plaint herein, have becn so sold and distributed by respondents under
the name, designation, and description of “Havana Fruit” cigars
and “Ilavana Velvet ” cigars and under the following described
labels and brands affixed to the cigars and the containers thereof.
Said containers are the usual and customary cigar boses or cigar
containers of the respective capacities of twenty-five and fifty cigars
each which are packed therein by respondents.

(a) As 10 Samw “Havana Frorr ” Brano or Crears: Around each
of said cigars respondents affix a paper band bearing conspicuously
the words “ Havana Fruit.” Upon each container respondents cause
to be aflixed and prominently and conspicuously displayed in numer-
ous places, on both the inside and outside of the containers, the
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printed words “ Havana Fruit,” ¢ Guaranteed Mild Havana ” as the
designation and description of such cigars. In the comparatively in-
conspicuous position on the inside hinge strip, respondents cause to
be set forth in said containers the statement “ These cigars are manu-
factured from ripe domestic tobacco,” said statement appearing but
once in connection with such cigars. For the purpose of more effec-
tively promoting the sale of said cigars to the consuming public
respondents have had manufactured for them certain glass cigar box
lids to be attached by retail dealers to said containers. Said glass
lids are supplied by respondents free of charge to cigar stores and
other dealers for use by such dealers in displaying and reselling re-
spondents’ said cigars to the consuming public. On said glass lids
respondents have caused to be prominently printed and displayed
the words “ Havana Fruit ” as the name and designation of the ciggr.
The metal frame of the glass lid has been designed in such a way
that as and when the same is used it (1) holds the lid of the cigar
box open so as to prominently display to the purchasers and pros-
pective purchasers said words “ Havana Fruit” and “ Guaranteed
Mild Havana ”; and (2) obstructs and renders invisible to the pur-
chasers and prospective purchasers the above-mentioned statement,
“ These cigars are manufactured from ripe domestic tobacco.”

(b) As to Sam “Havana Venver” Branp or Croars: Upon a
paper band around each cigar and upon the containers of said « Ha-.
vana Velvet” cigars which are and have been sold and distributed
by respondents, as aforesaid, respondents cause and have caused to
be conspicuously set forth as the name and designation of such cigars
the words “ Havana Velvet,” which words in the case of the con-
tainers are displayed in conjunction with a picture depicting & Cuban
tobacco producing plantation with growing Havana tobacco under
cultivation,

To promote the sale of said Havana Fruit and Havana Velvet
cigars, respondents caused and still cause the same to be designated,
described and represented, in the advertising matter referred to in
paragraph 1 hereof, as Havana Fruit cigars and Havana Velvet
cigars respectively. In the regular course of business and as intended
by respondents, cigar stores and other wholesale and retail dealers
display, offer for sale and resell to the consuming public said cigars
in the original containers and under the said labels, brands, designa-
tions, and representations applied thereto by respondents.

Par. 8. The word “ Havana,” also spelled “ Habana,” is the name
and designation of the tobacco grown on the Island of Cuba, which
name and designation is and has been since time immemorial used
and understood by the cigar purchasing and consuming public of
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the United States, and by cigar manufacturers and dealers through-
out the United States, as meaning and designating tobacco whicl
has been grown on the Island of Cuba. Said tobacco has long been
imported into the United States and widely and extensively used
and consumed therein in cigars manufactured in whole or in part
from such tobacco. Such Havana tobacco has the reputation among
the cigar consuming and purchasing public of the United States as
being cigar tobacco of high quality and excellence, and cigars made
in whole or in part from said tobacco are in large demand throughout
the United States. Many of the cigar dealers and many of the con-
suming public of the United States prefer to purchase cigars con-
taining Havana tobacco, and have believed and still believe that the
use of such Havana tobacco in cigars adds to and increases the qual-
ity and desirability of such cigars.

Par. 4. In truth and in fact none of respondents Havana Fruit
and Havana Velvet cigars manufactured, branded, labeled, adver-
tised and sold by respondents as hereinabove described contain any
Havana tobacco or tobacco grown on the Island of Cuba, nor have
they at any time contained any such tobacco, but are and have been
manufactured entirely from and wholly composed of tobacco grown
in the United States, namely Pennsylvania tobacco. The effect of
the use of the word “ Havana ” in said designations Havana Fruit
and Havana Velvet and otherwise in advertising, branding, labeling,
and describing the said cigars containing no Havana tobacco, all
as hereinbefore set forth, is misleading and it has and had the capac-
ity and tendency to and did mislead and deceive a large and substan-
tial number of the purchasing and consuming public into purchasing
said cigars in the erroneous belief that they are and were composed
in whole or in part of Havana tobacco, that is, tobacco grown on the
Island of Cuba.

Par. 5. There are among the competitors of respondents men-
tioned in paragraph 1 hereof many who sell and distribute in com-
petition with respondents’ cigars composed in whole and also cigars
composed in part only of Havana tobacco and who rightfully and
truthfully advertise, represent, brand, and label such cigars as con-
taining said Havana tobacco. There are also many of said com-
petitors who sell and distribute in competition with respondents
cigars composed wholly of tobacco grown in the United States and
of tobacco grown elsewhere than on the Island of Cuba and who do
not brand, label, advertise, or otherwise represent that said cigars
contain any Havana or Cuban tobacco. Respondents’ Havana Fruit
and Havana Velvet cigars are displayed, offered for sale and sold to
the consuming public by respondents, and in and by cigar stores and
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other dealer establishments, in competition with the said cigars of
competitors. The respondents’ use of the word “ Havana” in rela-
tion to cigars containing no Havana tobacco under the circumstances
and conditions hereinabove set forth has the capacity, tendency and
effect of injuring the public and of unfairly diverting trade from
respondents’ competitors; and, further, tends to operate as a com-
petitive burden upon the sale of said competing cigars.

CONCLUSBION

The acts and practices of the said respondents, under the condi-
tions and circumstances described in the foregoing findings, are and
have been tb the injury and prejudice of the public and of respond-
ents’ competitors, and are unfair methods of competition in inter-
state commerce and constitute a violation of section 5 of the act of
Congress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the entire record, including the complaint of the commis.
sion, the answer of respondents thereto, the stipulation as to the facts
agreed upon and approved; and the Commission having made its
findings as to the facts with its conclusion that said respondents have
been and are violating the provisions of section 5 of the act of Con-
gress approved September 26, 1914, entitled “An act to create a Fed-
eral Trade Commission, to define its powers and duties, and for other
purposes,”

It is now ordered, That respondents W. H. Snyder, R. P. Snyder,
and Roger N. Snyder, and each of them, their agents, representatives,
servants, employees, and successors in business, cease and desist, in
connection with, or in the course of, the sale or distribution of cigars
in interstate commerce:

(1) From using, or causing to be used, the word “ Havana * in the
brand names or designations Havana Fruit and Havana Velvet for
any such cigars which do not contain any Havana or Cuban tobacco,
unless in each instance when and where so used said brand names
or designations be immediately accompanied by a statement, asser-
tion, or phrase, which is equally prominent and conspicuous and
which clearly and unequivocally indicates or states the fact that such
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cigars do not contain any Havana or Cuban tobacco, or that said
cigars are composed entirely of certain tobacco none of which is
Havana tobacco or tobacco grown in Cuba.

(2) From using, or causing to be used, the word “ Havana ” in the
brand names or designations Havana Fruit and Havana Velvet for
any such cigars which are not composed entirely of Havana or Cuban
tobacco but contain such tobacco in part, unless in each instance
when and where so used said brand names or designations containing
the word “ Havana ” be immediately accompanied by a statement,
assertion or phrase which is equally prominent and conspicuous and
which clearly and unequivocally indicates or states the fact that such
cigars are not composed wholly of Havana or Cuban, tobacco or
that the cigars contain certain tobacco which is not Havana tobacco
or tobacco grown in Cuba.

(83) From directly or indirectly applying the word “Havana”
singly to any such cigars which are not composed entirely of Havana
or Cuban tobacco.

(4) From directly or indirectly applying to any of said cigars any
other name, designation, statement, assertion, phrase, or representa-
tion which implies or imports that such cigars contain Havana or
Cuban tobacco in whole or in part when such is not the fact.

It is further ordered, That said respondents, W. H. Snyder, R. P.
Snyder, and Roger N. Snyder shall within 60 days after the service
upon them of a copy of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which they

have complied with the order to cease and desist hereinbefore set
forth.
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IN THE MATTER OF

MECHANICAL MANUFACTURING CO., R. O'HARA,
AND W. A. MAYFIELD

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THR ALLEGED
VIOLATION OF SEC. 6 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1727, Complaint, Deo. 6, 1929—Decision, Mar. §, 1932

Where a corporation (1) engaged in the manufacture and/or assembling of
bumping posts, draft gears, and coupler centering devices, and in the sale
thereof to the principal railway lines in the United States, (2) controlled
by the principal stockholders of one of the large, well-known meat packers,
officers, directors, and family owners of which made up its board, and, (8)
including among its stockholders two transportation officials of said meat
packing company, in direct charge of latter’s traffic negotiations with the
railroads, and in control of the freight car routings of its products and
those of its subsidiaries, involving a business in meat products and
by-products carried on through more than 500 branch distributing ware-
houses in the principal cities and towns of the United States, and utilization
and control of approximately 7,600 refrigerator cars,

(a) Used the volume of freight traffic thus controlled by aforesaid trang
portation officials, to induce purchase of its bumping posts, draft gears,
and centering devices in preference to those of competitors through
promises and assurances of shipments or increased shipments for the lines
concerned, and, in some instances, threats of withdrawal of trafic from
lines of companies declining such purchases; and

Where aforesaid transportation officials,

(b) Cooperated with and assisted said corporation in making such sales to the
railways, through utilizing their officlal position to Induce and compel
rallway officials to give undue preference to its said draft gears and
bumping posts, by personal interviews and oflicial letters informing traffie
and other rallway officials that the packing company or “family” or
“interests ” controlling it and owning the corporation would be favorably
disposed to railroads using corporation’s gears or bumping posts, “ex-
pected their railroad friends” and those carriers whom they * patronized
liberally” to buy products on a *reciprocity” basis or *“reciprocate”
through buying a portion or specified portion of their requirements, and
were disappointed or dissatisfled with trafiic officlals of roads which failed
to purchase said articles in substantial or specified numbers, along with
the advice that other roads or specified roads were using said articles in
substantial quantities; and

(¢) Threatened to and did divert traffic of sald packer or its subsidiaries from
railways falllng or refusing to buy said articles in substantial quantities,
and increased shipments to purchasers thereof and informed said corpora-
tion’s customers, following assignment of license under which it thereto-
fore made certaln draft gears concerned, that purchase of such gears by
sald customers from such licensee would be satisfactory to the corporation;
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With result that creation and employment by said corporation and general
officers of such an oppressive and coercive competitive weapon, which pre-
vented prospective customers of said corporation and of its competitors
from exercising their free will and judgment in determining most efficient
device and one to best serve their needs at lowest net cost over a period of
time, injected an unfair and abnormal element in the competitive field
involved, all to the Injury of the public and competitors, and with a
tendency unduly to suppress competition hetween said corporation and
competing draft-gear manufacturers, and reduce latter’s efficiency and
economy in production and selling, and give concern controlling largest
volume of freight traflic an unfair advantage, and thereby hinder and
restrain freedom of competition in the natural and customary channels
of trade in the industry concerned:

ITeld, That such practices, under the conditions and circumstances set forth,
were to the prejudice of the public and competitors, and constituted unfair
methods of eompetition.

Mr. Everett F, Haycraft for the Commission.

Mr. Frank L. Horton, of Chicago, 111, for Mechanical Manufac-
turing Co., and Albert II. and Ienry Veeder, of Chicago, Ill., for
R. O’Hara and W. A, Mayfield.

Sy~opsis o COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, Mechanical Manufacturing Co., an 1llinois Cor-
poration engaged in manufacture of meat-packing house machinery
and equipment and in sale thereof to meat-packing houses in the
several States, and in foreign countries, and in manufacture and/or
sale of Lumping posts, draft gears, and other railway equipment
under trade name “ Durable ” to railway companies for use on rail-
way cars, and respondents R. O'Xara and W. A. Mayfield, with
combining or cooperating to secure competitive business through
coercion and intimidation of customers, in violation of the pro-
visions of section 5 of such act, prohibiting the use of unfair methods
of competition in interstate commerce.

Respondent company, engaged as above set forth, with majority
of its common stock owned and/or controlled by members of the
Swift family, principal stockholders of Swift & Co., and by em-
ployees of said Swift & Co., including respondents O’Hara and
Mayfield, respectively manager and assistant manager of traffic
department of said Swift & Co.,! and in direct charge of traflic nego-

lAccording to the allegntions of the complaint said Swift & Co. “1s an Illinols corpo-
ration engaged In the meat-packing business with its princlpal office and slaughtering plants
located in the city of Chicago In the State of Illinois and with twenty or more branch

slaughtering plants located in other sections of the United States where livestock 1S pro-
duced and s the largest meat packer In the United States. In the course and conduct of
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tiations with the railway companies with respect to the transporta-
tion of its products and those of its subsidiary corporations, as
charged in the course and conduct of its said business, during the
past three years, and acting “ in cooperation with the said respond-
ents, R. O’Hara and W. A. Mayfield, as traffic department oflicials
of the said Swift & Co.—

“ Has sought to induce and compel, and has induced and compelled
railway companies to purchase said ‘Durable’ draft gears and
other equipment manufactured and/or sold by said respondent, Me-
chanical Manufacturing Co., in preference to draft gears and other
equipment manufactured and sold by competitors, by the following
methods:

“(e) by promises and assurances of certain volume of freight
traffic to be shipped over the lines of said railway companies by
Swift & Co. and its subsidiary corporations.

“(d) by promises and assurances of an increased volume of freight
traffic to be shipped over the lines of said railway companies by
Swift & Co. and its subsidiary corporations; and,

“(c) by threats of withdrawal of freight traflic from the lines of
said railway companies, by said Swift & Co. and its subsidiary cor-
porations, if said railway companies would not purchase the said
‘Durable’ draft gears and/or other equipment manufactured
and/or sold by said respondent, Mechanical Manufacturing Co.”

Respondents O’Hara and Mayfield, as alleged, have cooperated
with and assisted said respondent in the sale of its said product to
railway companies, “ particularly by utilizing their oflicial positions
in the said Swift & Co., to induce and compel the officials of
railway companies to give undue preference to draft gears and/or
other equipment manufactured and sold by the said respondent,
Mechanical Manufacturing Co., by means of promises of freight
traffic from Swift & Co. and its subsidiary corporations and threats
of withdrawal of said traffic if the railway companies would not
purchase draft gears and other cquipment manufactured and/or
sold by said respondent, Mechanical Manufacturing Co.”

During times above referred to, as alleged, “ other individuals,
firms, and corporations located in the various States of the United
States have been and still are engaged in the manufacture of draft
gears and other railway equipment and in the sale thereof to the

its said business, Swift & Co. and Its subsldiary corporations ship large quantities of ment
products and by-products from their various slaughtering plants to their distributing
depots known as branch houses, located in the principal towns and citles of the United
States numbering more than five hundred, utllizing for this purpose refrigerator cars
owned by a Swift & Co. subsidiary, the 8wift Refrigerator Transportation Co., which owns
more than 7,500 cars, causing sald cars to be transported over the lines of the various
rajlway companies of the United States.”
632—33 (]
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railway companies of the United States, and the respondent, Me-
chanical Manufacturing Co., has been and still is engaged in com-
petition in commerce in the sale of its said ¢ Durable’ draft gears
and other equipment with said other individuals, firms, and corpo-
rations,” and foregoing alleged acts and things done by the respond-
ents, as charged, “are all to the prejudice and injury of the public
and competitors of the respondent, Mechanical Manufacturing Co.,
and unduly tend to suppress competition between the said respondent
and competing manufacturers of draft gears and other equipment,
and to create a monopoly in said respondent in the manufacture and
sale of draft gears and other equipment and constitute unfair meth-
ods of competition in violation of section 5.”

Upon the foregoing complaint, the Commission made the following

Rerort, FinpiNes As To THE Facts, AND OrpER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes” (38
Stat. 717), the Federal Trade Commission on December 6, 1929,
issued and thereupon served, as required by law, upon Mechanical
Manufacturing Co., R. O’Hara, W. A. Mayfield, respondents above
named, in which said complaint it is charged that respondents have
been and are now using unfair methods of competition in interstate
commerce in violation of the provisions of section 5 of said act.

The said respondents, having filed their answers herein, hearings
were held and evidence was thereupon introduced on behalf of the
Commission and of the respondents before an examiner of the Fed-
eral Trade Commission duly appointed.

Thereupon this proceeding came on for a final hearing on brief
and oral argument, a brief having been filed on the part of the Com-
mission, and counsel for the Commission and the respondents having
been heard in oral argument and the Commission having duly con-
sidered the record and being fully advised in the premises makes
this its findings as to the facts and conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracrarur 1. Respondent, Mechanical Manufacturing Co., is a
corporation organized and existing under and by virtue of the laws
of the State of Illinois, and has so existed since July, 1889. Said
corporation is capitalized at $1,250,000 and has outstanding 75,000
shares of common stock having a par value of $750,000, and 5,000
shares of preferred stock having a par value of $500,000. Said
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corporation was engaged at all times hereinafter mentioned in the
manufacturing of meat-packing house machinery and equipment
and for more than 20 years last past has been engaged in making,
selling, and delivering to the principal railways in the United States,
bumping posts, one type of which is known as the “ Durable ” bump-
ing post, and during the year 1929, it assembled or caused to be as-
sembled and sold and delivered to many railroad companies for use
on their cars, draft gears and coupler centering devices under the
trade name “ Durable.” Said draft gears, bumping posts, and cen-
tering devices when manufactured and sold by said corporation were
shipped from the point of manufacture in the city of Chicago, State
of Illinois, to the purchasers thereof located in various States of the
United States other than the State of Illinois. The said corpora-
tion is in competition with manufacturers and distributors of draft
gears, bumping posts, and centering devices located in the various
States of the United States who sell and distribute their said prod-
ucts in and among the various States of the United States.

Respondents, R. O'Hara and W. A. Mayfield, for several years
last past have been and now are manager and assistant manager, re-
spectively, of the transportation department of Swift & Co., Chicago,
I1l., more particularly hereinafter described, and as such are in
direct charge of the traffic negotiations with railroad companies and
control the routing of freight cars carrying products of said Swift
& Co. and its subsidiary corporations.

Par. 2. Swift & Co. with its subsidiaries are well-known large
meat packers with headquarters and plants located in the city of
Chicago, State of Illinois, and with slaughtering plants located in
various States of the United States, shipping its meat products and
by-products in refrigerator and freight cars from its several plants
to branch distributing houses located in the principal cities and
towns of the United States numbering more than 500, utilizing for
this purpose approximately 7,500 refrigerator cars which it controls
and which are transported over the Iines of the various railway
companies of the United States. The principal stockholders of said
Swift & Co. are members of the Swift family and the Swift estate,
which said stockholders own over 65 per cent of common stock and
approximately 87 per cent of preferred stock of the said respondent
corporation, Mechanical Manufacturing Co. In addition, said re-
spondents O’Hara and Mayfield and other employees of said Swift
& Co. own approximately 414 per cent of the common stock and
0.6 per cent of preferred stock of the said Mechanical Manufacturing
Co. Members of the Swift family who are officers and directors of
the said Swift company and three employees of said Swift & Co.
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make up the board of directors of the said respondent, Mechanical
Manufacturing Co.

Par. 8. Respondent, Mechanical Manufacturing Co., in the course
and conduct of its said business during the years 1928 and 1929 in
cooperation with respondents O’Hara and Mayfield, as transporta-
tion officials of Swift & Co. sought to induce and has induced nu-
merous railway companies of the United States to purchase Durable
bumping posts, draft gears and centering devices sold by said
Mechanical Manufacturing Co. in preference to draft gears, bump-
ing posts, and centering devices manufactured and sold by com-
petitors, by promises and assurances of freight traffic to be shipped
over the lines of said railway companies by Swift & Co. and its
subsidiary corporations, and also by promises and assurances of an
increased volume of freight traflic to be shipped over the lines of
said railway companies by Swift & Co. and its subsidiary corpora-
tions, and, in some instances, by threats of withdrawal of freight
traffic from the lines of said railway companies by Swift & Co. and
its subsidiary corporations, if said railway companies would not
purchase the said Durable draft gears or bumping posts manufac-
tured or sold by said respondent Mechanical Manufacturing Co.
Said respondent company has not sought to induce railway com-
panies to buy said draft gears, bumping posts, or centering devices
since the latter part of November or early part of December, 1929,
and since that time has not accepted any orders from railway com-
panies for said draft gears and centering devices, but has con-
tinued to take orders and ship some bumping posts.

Par. 4. Said respondents O’Hara and Mayfield have cooperated
with and assisted the said respondent, Mechanical Manufacturing
Co., in the sale of its said Durable draft gears, bumping posts and
centering devices to railway companies by utilizing their official
positions in the said Swift & Co. to induce and compel the officials
of railway companies to give undue preference to draft gears and
bumping posts manufactured and sold by the respondent, Mechanical
Manufacturing Co.

Par. 5. Said respondents, O’Hara and Mayfield, in seeking to
induce railway companies to buy Durable bumping posts and draft
gears, as aforesaid, solicited traffic and other officials of railway com-
panies by means of personal interviews and letters written on the
stationary of said Swift & Co., signing their names as transportation
officials of said Swift & Co., in which said letters and interviews they
represented to said traffic and other officials of said railway com-
panies that the Swift “ family ” or the Swift “ interests ” owned the
Mechanical Manufacturing Co., and that Swift & Co. would be
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favorably disposed to railroads using Durable draft gears or Dur-
able bumping posts; that Swift & Co. and the Swift interests “ ex-
pected their railroad friends” or “carriers that they patronized
liberally ” to buy said products on a “reciprocity ” basis or to
“ reciprocate ” by buying a portion of their requirements of draft
gears or bumping posts, sometimes to the extent of 25 to 3314 per
cent of such requirements, and, also that their principal, Swift & Co.,
or the Swift interests were disappointed or dissatisfied with traffic
officials who failed to get their railroads to order said Durable
bumping posts or draft gears in substantial numbers, sometimes
indicating the number which would be considered satisfactory to
their principals; and also that other railroads, often naming them,
were using the Durable bumping posts or draft gears in substantial
quantities.

Par, 6. Said respondents, O’Hara and Mayfield, in seeking to in-
duce railway companies to buy Durable bumping posts and draft
gears as aforesaid, threatened to and actually did divert traffic of
Swift & Co. or its subsidiaries from railway companies who failed
to or refused to buy Durable bumping posts or draft gears in sub-
stantial quantities, and also increased shipments of freight traffic
from Swift & Co. and its subsidiaries to railway companies who
did buy Durable draft gears or bumping posts.

Par. 7. Respondent, Mechanical Manufacturing Co., by the use
of methods of competition described in paragraphs 3, 4, 5, and 6
herein, sold Durable bumping posts to the Sante Fe Railroad during
1928, and sold draft gears to other railway companies during the

year 1929 as follows:
Sets

Wheeling & Lake Erie 100
Pere Marquette 100
Union Pacific - 100
New Orleans & Northeastern 100
Lehigh Valley 200
Chicago, Burlington & Quincy 250
Chesapeake & Ohlo - 25014
Nickle Plate 851
Missouri Pacific 500
Rock Island 525
Boston & Maine 710
Erie 1007

The price received for the draft gears was usually $65 per set of
two gears.

Par. 8. The principal competitors of the respondent corporation
during 1929 were the following:
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W. H. Miner & Co., Inc., Wilmette, Ill., selling draft gears under
the trade name of Miner.

National Malleable & Steel Castings Co., Cleveland, Ohio, selling
draft gears under the trade name National.

Cardwell-Westinghouse Co., Chicago, I1l., a merger of the Union
Draft Gear Co. and the Westinghouse Co., selling draft gears under
the trade names Cardwell and Westinghouse.

Bradford Corporation, New York City, selling draft gears under
the trade name Bradford.

Standard Coupler Co., New York City, selling draft gears under
the trade name Sessions.

Keyoke Railway Equipment Co., Chicago, Ill., selling draft gears
under the trade name Murray.

Waugh Equipment Co., New York City, and Chicago, Ill., selling
draft gears under the trade name Waugh.

The foregoing competitors of the respondent corporation during
1929 sold or attempted to sell draft gears to the various railway
companies purchasing draft gears during that year, including par-
ticularly those companies to whom the respondent corporation sold
draft gears as aforesaid.

Par. 9. In December, 1929, respondent corporation assigned to the
Waugh Equipment Co., a New York corporation engaged in the
manufacture, sale and distribution of draft gears, its license from
one Laughlin to manufacture and sell centering devices. Thereafter,
on two occasions, respondent O’Hara notified customers of the re-
spondent corporation that it would be satisfactory for said customer
to purchase Waugh draft gears in place of Durable draft gears.

Par. 10. The aforesaid acts and things done by said respondents
are all to the injury of the public and competitors of respondent
corporation, and unduly tend to suppress competition between re-
spondent corporation and competing manufacturers of draft gears,
in that the respondent corporation cooperating with respondents
O’Hara and Mayfield have created and taken advantage of a com-
petitive weapon, oppressive and coercive in nature, which prevents
the customers to whom the respondent corporation and its com-
petitors are trying to sell their products, from exercising their free
will and judgment in determining which device is the most efficient
and will best serve their needs at the lowest net cost over a period
of time, and has thus injected an element in the competitive field
in which respondent is engaged, which is unfair and abnormal, and
tends to reduce the efficiency and economy in the production and sales
methods of competing manufacturers and gives to the concern that
controls the largest volume of freight traffic an unfair advantage,
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and thus hinders and restrains the freedom of competition in the
natural customary channels of trade in the draft gear industry.

CONCLUSION

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings are to the prejudice
of the public and of respondents’ competitors, are unfair methods
of competition in commerce and constitute a violation of section 5
of an act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the
respondents, and the Commission having made its findings as to the
facts and the conclusion that the respondents have violated the pro-
visions of an act of Congress approved Septembet 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,”

It 18 now ordered, That the following respondent, Mechanical
Manufacturing Co., its agents, representatives, and employees, shall
cease and desist the use of the volume of the freight traffic of Swift
& Co. and/or its subsidiary corporations in the solicitation of draft
gear or other railway equipment business in interstate commerce
from railway companies by the following methods:

(a) By promises and assurances of freight traffic to be shipped
over the lines of said railway companies by Swift & Co. and/or its
subsidiary corporations.

() By promises and assurances of an increased volume of freight
traflic to be shipped over the lines of said railway companies by
Swift & Co. and/or its subsidiary corporations; and/or

(¢) By threats of withdrawal of freight traffic from the lines of
said railway companies by Swift & Co. and/or its subsidiary corpo-
rations, if said railway companies would not purchase draft gears
or other railway equipment manufactured and/or sold by said
Mechanical Manufacturing Co.

It is further ordered, That said respondents, R. O’'Hara and W. A.
Mayfield, shall cease and desist cooperating with and assisting the
said respondent Mechanical Manufacturing Co., its officers, agents,
and employees, or any other affiliated corporation engaged in the
manufacture, sale, and distribution of railway equipment, in the sale
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and distribution of said railway equipment, including draft gears,
bumping posts, or centering devices in interstate commerce to rail-
way companies, by utilizing their official positions in Swift & Co. to
induce and compel officials of railway companies to give undue
preference to railway equipment manufactured and/or sold by the
said Mechanical Manufacturing Co. or any other affiliated corpora-
tion engaged in the manufacture, sale, and distribution of railway
equipment, by means of promises of freight traffic from said Swift &
Co. and/or its subsidiary corporations, and threats of withdrawal of
said traffic if said railway companies did not purchase railway equip-
ment manufactured and/or sold by said Mechanical Manufacturing
Co. or any other affiliated corporation engaged in the manufacture,
sale, and distribution of railway equipment.

It is further ordered, That the respondents, Mechanical Manu-
facturing Co., R. O’Hara, W. A. Mayfield, shall individually and
separately within 60 days after the service upon them of copies of
this order file with the Commission a report in writing setting forth
in detail the manner and form in which they have complied with the
order to cease and desist hereinbefore set forth.
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Ix Tt MATTER OF

JOHN F. REICHARD, DOING BUSINESS AS MANCHESTER
CIGAR COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OTF AN ACT OF CONGRESS AI'PROVED SEPT. 26, 1914

Docket 1}59. Complaint, Apr, 22, 1927—Order, Mar. 12, 1932

Consent order requiring respondent individual, cigar manufacturer, to cease
and desist use of word “Ilavana” in connection with sale of his so-called
“ JIavana Cadet” cigar containing no Havana or Cuban tobacco, or from
applying word * Havana ” to cigars not composed entirely of such tobacco,
or using any other name, statement, ete., falsely implying or importing a
Havana or Cuban tobacco content for sald cigar; as in said order set forth
and qualified.

Mr. Henry Miller for the Commission.

COMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,” the Federal Trade Commission charges that
John F. Reichard, hercinafter referred to as respondent, has been
and is using unfair methods of competition in interstate commerce
in violation of the provisions of section 5 of said act, and states its
charges in that respect, as follows:

Paracraru 1. Respondent is an individual with his place of busi-
ness in the city of York, State of Pennsylvania. He is engaged in
the manufacture of cigars and the sale thereof to wholesale and
retail dealers located at points in various States of the United States.
He causes said cigars, when so sold, to be transported from his said
place of business in the city of York, Pa., into and through other
State of the United States to said ‘vendees at their respective points
of location. In the course and conduct of his said business, re-
spondent is in competition with other individuals, partnerships, and
corporations engaged in the sale and transportation of cigars in com-
merce between and among various States of the United States.

Par. 2. For many years prior to the date hereof, tobacco has been
and is now a commercial export product of the Island of Cuba and
the term “ Havana” tobacco has for many years meant, and still
means, to the cigar trade and to the consuming public, tobacco
grown upon the Island of Cuba. Many among said trade and many
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of the consuming public have for many years considered, and still
consider, that cigars made of said Havana tobacco are superior in
quality to cigars made of tobacco grown elsewhere than on the
Island of Cuba, and cigars containing said Havana tobacco are in
great demand among the consuming public in the United States.

Par. 3. Among cigars manufactured and sold by respondent in
interstate commerce as in paragraph 1 hereof set out, are certain
cigars named and designated by respondent Havana Cadet cigars.
Respondent packs its said Havana Cadet cigars in boxes and con-
tainers upon which respondent causes to be set forth in sundry
places and positions, said name Havana Cadet, printed in large and
conspicuous letters. Respondent ships and delivers his said cigars,
so packed, to his aforesaid vendees. Said wholesale dealer vendees
resell said cigars to retail dealers and ship and deliver said cigars,
still so packed, to their said retail dealer vendees. Said retail dealer
vendces, both those purchasing from said wholesale dealers and
those purchasing directly from respondent, display, offer for sale,
and sell said cigars, still so packed, to the consuming public.

Par. 4. The use by respondent of said name and designation
Havana Cadet upon the containers in which his aforesaid cigars are
packed, all as in paragraph 3 hereof set out, has the capacity and
tendency to and does mislead many among aforesaid trade, and
many of the consuming public, into the belief that respondent’s said
Havana Cadet cigars are composed of said Havana tobacco referred
to in paragraph 2 hereof, and causes many of said trade and many
of the consuming public to purchase respondent’s said Havana Cadet
cigars in that belief. In truth and in fact, respondent’s said Havana
Cadet cigars contain no aforementioned Havana tobacco and are
composed entirely of tobacco grown elsewhere than on the Island
of Cuba.

Par. 5. There are among the competitors of respondent referred
to in paragraph 1 hereof, many who sell cigars composed of afore-
mentioned Havana tobacco and who rightfully and lawfully repre-
sent their said cigars to be so composed. There are others of said
competitors who sell cigars manufactured of tobacco wholly other than
said Havana tobacco and who in nowise represent that their said
cigars are composed of the last named tobacco. Respondent’s acts
and practices, all in this complaint above set out, tend to and do
divert business from and otherwise injure and prejudice said
competitors.

Par. 6. For about three years last past, respondent has engaged
in the acts and practices under the circumstances and conditions
and with the results hereinbefore set out,
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Par. 7. The above alleged acts and practices of respondent are all
to the prejudice of the public and of respondent’s competitors, and
constitute unfair methods of competition in commerce within the
intent and meaning of section 5 of an act of Congress entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” the Federal
Trade Commission issued and served its complaint in this proceeding
upon John F. Reichard, an individual doing business under the trade
name and style Manchester Cigar Co., respondent above named,
charging him with the use of unfair methods of competition in com-
merce in violation of the provisions of section 5 of said act.

Respondent not having filed answer to said complaint within the
time therein specified, a hearing for the taking of testimony and other
evidence with respect to the charges in said complaint was set to begin
pursuant to order and notice before an examiner of the Commission
thereto duly appointed. Respondent thereupon entered his appear-
ance in this proceeding and having indicated his desire to avoid the
taking of proofs in the matter and to file answer to said complaint,
said hearing before the examiner was canceled. Respondent then
submitted his answer to said complaint with the request that the same
be filed and accepted by the Commission. In said answer to the com-
plaint respondent formally states in writing that he desires to waive
hearing on the charges set forth in the complaint and not to contest
the proceeding, that he refrains from contesting the proceeding and
consents that the Commission may make, enter and serve upon him an
order to cease and desist from the violations of the law alleged in the
complaint, Respondent also requests in said answer that the Com-
mission proceed to final disposition of this proceeding upon said
answer pursuant to the provisions of paragraph 2 of Rule IIT of the
Commission’s Rules of Practice and without further hearings.

The said answer of the respondent was duly accepted and filed by
the Commission, and thereupon this proceeding came on before the
Federal Trade Commission on the entire record, and the Commission
having duly considered the same and being fully advised in the
premises,

It is now ordered, Pursuant to paragraph 2 of Rule III of the
Rules of Practice heretofore adopted by the Commission and still in
force, that respondent, his agents, representatives, servants, em-
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ployees, and successors in business, in connection with or in the course
of the sale or distribution of cigars in interstate commerce, cease and
desist:

(1) From using or causing to be used the word “ Havana” in the
brand name or designation “Havana Cadet” for any such cigars
which are not composed wholly of Havana or Cuban tobacco unless in
each instance when and where so used said brand name or designation
be immediately accompanied by a statement, assertion or phrase
which is equally prominent and conspicuous and which clearly and
unequivocally indicates or states the fact, respectively, that said
cigars do not contain any Havana or Cuban tobacco, or that the cigars
contain such tobacco in part only, as the case may be.

(2) From directly or indirectly applying the word “Havana?”
singly to any such cigars which are not composed entirely of Havana
or Cuban tobacco.

(3) From directly or indirectly applying to any of such cigars any
other name, designation, statement, assertion, phrase, or representa-
tion which implies or imports that such cigars contain Havana or
Cuban tobacco in whole or in part when such is not the fact.

1t i3 further ordered, That said respondent John F. Reichard shall,
within 60 days after the service upon him of a copy of this order, file
with the Commission a report in writing setting forth in detail the
manner and form in which he has complied with the order to cease
anid desist hereinbefore set forth.
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IN Tue MATTER OF

T. E. BROOKS, DOING BUSINESS AS T. E. BROOKS &
COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO TIIE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1442. Complaint, Mar, 4, 1927—Decision, Mar, 14, 1932

Where the words “Havana” or “Habana” bad long since been used and
understood by the cigar purchasing and consuming public of the United
States and by cigar manufacturers and dealers as meaning and designating
tobacco grown in Cuba and of high grade, such tobacco had long been
imported into the United States and extensively used and consumed therein
in cigars made in whole or in part thereof, and cigars made of such
tobacco enjoyed a large demand in the United States and were considered
as having an improved quality and desirability by reason of such fact, by
many of the dealers and consuming public, who preferred the purchase
thereof; and thereafter an Individual engaged in the manufacture and
sale of domestic cigars containing no Havana or Cuban tobacco,

Named, banded, and advertised its said cigars “ Havana Sweets” and featured
aforesaid name upon the tops and ends of the containers in which dis-
played and offered to the consuming public, as well as on the inside lid
and inner side of the vertical part of the container to which was at-
tached the hinged lid, with no notice of said cigar’s® domestic content
other than a relatively inconspicuous statement to that effect printed at
the bottom of aforesaid inside lid label;

With effect of mislending and decelving a large and substantial number of the
purchasing and consuming public into buying aforesaid cigars as and for
those composed in whole or in part of Havana, 1. e., tobacco grown in Cuba,
and of unfairly diverting trade from competitors dealing in ecigars so
composed in fact and rightfully and truthfully so advertising, representing,
banding, and labeling the same, and from competitors dealing in cigars
composed wholly of domestie tobacco and neither banding, labeling, adver-
tising, nor otherwise representing their sald cigars as containing any
ITavana or Cuban tobacco, and with capacity and tendency so to mislead
and dececive and unfairly divert trade from competitors and to operate as a

‘ competitive burden upon sale of aforesaid competitive cigars:

Held, That such acts and practices, under the conditions and circumstances set
forth, were to the Injury and prejudice of the public and competitors, and
constituted unfair methods of competition.

Mr. Henry Miller for the Commission.
My, John Walsh and Mr. L. A. Spiess, of Washington, D. C., for

respondent.
Sy~Norsts oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent individual, engaged in the manufacture of
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cigars and sale thereof to wholesale dealers at points in various
States, and with place of business in New York City, with naming
product misleadingly, misbranding or mislabeling and advertising
falsely or misleadingly, in violation of the provisions of section 5
of said act, prohibiting the use of unfair methods of competition in
interstate commerce,

Respondent individual, as charged, engaged as above set forth,
for about four years last past, has designated as Havana Sweets,
a cigar made by him and composed entirely of other than Havana
tobacco, i. e., tobacco grown on the Island of Cuba,* and has so banded
said cigars and conspicuously labeled the containers thereof in
which sold to its wholesale dealer vendees, and in which finally of-
fered to the consuming public by said wholesalers’ retail dealer
customers.

Use by respondents, as alleged, “of the name and description
Havana Sweets in naming, designating, packing, labeling, and band-
ing his said cigars,” as aforesaid, “ has the capacity and tendency
to, and does, mislead and deceive many among aforesaid trades and
many of the consuming public into the belief that respondent’s
said Havana Sweets are composed of Havana tobacco,” and said
acts and practjces, as charged, tend to divert business from and
otherwise injure and prejudice competitors dealing in cigars com-
posed of Havana tobacco as aforesaid, and rightfully and lawfully
so representing the same, and competitors manufacturing cigars
composed for the most part of other than Havana tobacco, without
in anywise misrepresenting composition of their said cigars; all to
the prejudice of the public and competitors.

Upon the foregoing complaint, the Commission made the following

Report, FinpINGs 48 To THE Facts, AND OrpER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission issued and served a complaint in this
proceeding upon T. E. Brooks, an individual doing business under

t As alleged In paragraph 2 of the complaint, * For many years prior to the date hereof,
tobacco has been and is now a commercial export product from the Island of Cuba and
the term * Ilavana’ tobacco has for many years meant, and still means to the cigar tobacco
trade, the cigar trade and the consuming public, tobacco grown In the Island of Cuba.
Many of sald trades and many of the consuming public have, for many years, considered,
and still conslder, sald Havana tobacco superior in quality for the manufacture of cigars
to tobacco grown elsewhere than on the Island of Cuba, Many among the said trades and
many of the consuming public have for many years considered, and still conslder, that
cigars made of sald Havana tobacco are Buperior in quality to cizars made of tobacco
grown elsewhere than on the Island of Cuba.”
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the trade name and style T. E. Brooks & Co., respondent above
named, charging him with the use of unfair methods of competition
in commerce in violation of the provisions of section 5 of said act.

Respondent entered his appearance in the proceeding and filed
answer to said complaint. Thereafter, the matter being ready for
the taking of testimony and other evidence with respect to the
charges in the complaint, a stipulation as to the facts was agreed
upon and entered by respondent and by counsel for the Commission,
subject to the approval of the Commission, wherein it is stipulated
and agreed that the statement of facts therein recited may be taken
as the facts in this proceeding and in lieu of testimony in support
of the charges stated in the complaint or in opposition thereto, and
that the Federal Trade Commission may proceed upon said state-
ment of facts to make its report stating its findings as to the facts
(including inferences which it may draw from the said stipulated
facts) and its conclusion based thereon, and may enter its order dis-
posing of the proceeding. Said stipulation as to the facts was ap-
proved by the Commission and the privilege of filing briefs was
waived by counsel.

Thereupon this proceeding came on for final hearing before the
Federal Trade Commission and was orally argued before the Com-
mission by counsel for the respondent and by counsel for the Com-
mission; and the Commission having duly considered the entire
record and being now fully advised in the premises, makes this its
report stating its findings as to the facts and its conclusion drawn
therefrom:

FINDINGS A8 TO THE FACTS

Paracrarn 1. Respondent is an individual who is and, at all times
since the issuance of the complaint herein and for more than three
years prior thereto, has been doing business as hereinafter described
under the trade name and style T. E. Brooks & Co., with his office
and place of business in the city of Red Lion in the State of Pennsyl-
vania. The said business of respondent is the manufacture of cigars
and the sale and distribution thereof to wholesale and retail dealers
and to the consuming public throughout the several States of the
United States. The said cigars are manufactured by respondent
in York County, Pa., where they are packed, branded, and labeled by
respondent for distribution and sale by himself and by his dealer-
customers to the purchasing and consuming public of the United
States. The sales of the cigars are made and purchase orders
therefor procured by respondent through the personal solicita-
tion of himself and of his salesmen and agents, and by means of
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written correspondence and other communications with his cus-
tomers and prospective customers, and through and by means of
advertisements of said cigars in newspapers, magazines, placards,
signs, posters, and other advertising mediums published and dis-
tributed by respondent among the purchasing and consuming public.
In consummating the sale of the cigars and in filling said purchase
orders and making delivery of said cigars to his customers, respond-
ent causes and throughout the course and conduct of his business
has caused the cigars so sold to be transported from his factory
and place of business in the State of Pennsylvania through and into
the several States other than the State of Pennsylvania to the re-
spective purchasers thereof in such other States. In the course and
conduct of said business respondent is and continuously has been
engaged in interstate commerce in the sale and distribution of his
said cigars; and he is and continuously has been at all times men-
tioned selling and distributing said cigars and conducting his said
business in direct active competition with many other individuals,
partnerships, and corporations also engaged in the sale, distribution,
and delivery of cigars in commerce in, between, and among the
several States of the United States to wholesale and retail dealers
and to the consuming public.

Par. 2. The said cigars manufactured, advertised, sold, and dis-
tributed competitively by respondent in interstate commerce as set
forth in paragraph 1 hereof are and, for several years last past and
prior to the issuance of the complaint herein, have been sold and
distributed by respondent in large and substantial quantities under
the name, designation, and description of Havana Sweets cigars and
under the following-described brands and labels affixed by re-
spondent to the cigars themselves and to the containers thereof.
The labels attached to the cigars themselves consist of a paper band
placed by respondent around each cigar and bearing conspicuously
the words “Havana Sweets” as descriptive of the cigars. The
containers are the usual and customary cigar boxes or cigar con-
tainers of the respective capacities of twenty-five and fifty cigars
each. The labels and brands attached to each box or container have
been designed and affixed thereto by respondent and are as follows:

(1) Centered on the outside of the lid of the box, a label or brand
bearing the words “ Havana Sweets ” and “ Sweet to the last puff,”
the words “ Havana Swects” appear in large black and gold letters,
while the statement “ Sweet to the last puff ” appears in smaller
white letters,

(2) On each of the two outside ends of the box, a label or brand
bearing the words “ Havana Sweets,” in large and conspicuous black
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and red letters, and the statement “ Sweet to the last puff ” in much
smaller black letters.

(8) On the inside of the lid, a large label or brand coextensive
with said lid and reading as follows:

¢ Straight Sumatra Wrapper

HAVANA
SWEETS

SWEET TO THE LAST PUFF

Made exclusively of high grade domestic tobacco.

The words “ Havana Sweets ” in said label or brand are in large
conspicuous black and red letters over a half-inch high. The words
“5¢ Straight ” and “ Sumatra Wrapper ” and the statement “ Sweet
to the last puff ” are in comparatively small black and white letters.
The words “ Made exclusively of high grade domestic tobacco ” are
in still smaller letters of about one-eighth inch in height and printed
in black on the bottom of the label or brand and adjacent to the
hinge edge of the lid.

(4) On the inner side of the vertical part of the box to which the
lid is hinged, a label or brand bearing in large black and red letters
over one-half inch in height the words “ Havana Sweets.”

In the regular course of business and as intended by respondent,
said cigars are and have been displayed, represented, and resold to
the purchasing and consuming public as Havana Sweets cigars and
in the original containers and under said labels, brands, and repre-
sentations applied thereto by respondent as above described. Fur-
ther, to promote the sale of his said cigars respondent advertises,
describes, and represents such cigars to the purchasing and consum-
ing public throughout the United States as Havana Sweets cigars
in and by means of said advertising matter used by respondent as
described in paragraph 1 hereof.

Par. 3. The word “Havana,” also spelled “ Habana,” is the name
and designation of the tobacco grown on the Island of Cuba, which
name and designation is and has been since time immemorial used
and understood by the cigar purchasing and consuming public of the
United States and by cigar manufacturers and dealers throughout
the United States as meaning and designating tobacco which has
been grown on the Island of Cuba. Said tobacco has long been im-
ported into the United States and widely and extensively used and
consumed therein in cigars manufactured in whole and in part only
from such tobacco. Such Havana tobacco has the reputation among
the cigar consuming and purchasing public of the United States as

632—33——17
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being cigar tobacco of high quality and excellence, and cigars made
in whole or in part from said tobacco are in large demand through-
out the United States. Many of the cigar dealers and many of the
consuming public of the United States prefer to purchase cigars con-
taining Havana tobacco, and have believed and still believe that the
use of such Havana tobacco in cigars adds to and increases the quality
and desirability of such cigars.

Par. 4. In truth and in fact none of respondent’s so-called Havana
Sweets cigars manufactured, branded, labeled, advertised, and sold
by the respondent and by dealers to the purchasing and consuming
public, as hereinbefore described contain any Havana tobacco or
tobacco grown on the Island of Cuba, nor have they at any time con-
tained any such tobacco, but are and have been manufactured entirely
from, and wholly composed of, tobacco grown in the United States,
principally Pennsylvania tobacco. The effect of the use of the word
“Havana” in said designation “Havana Sweets” in advertising,
branding, labeling, and describing said cigars containing no Havana
tobacco, all as hereinbefore set forth, is misleading and it has and
had the capacity and tendency to and did mislead and deceive a large
and substantial number of the purchasing and consuming public into
purchasing said cigars in the erroneous belief that they are and were
composed in whole and in part of Havana tobacco; that is, tobacco
grown on the Island of Cuba.

Par, 5. Of the competitors of respondent mentioned in paragraph
1 hereof there are many who sell and distribute in competition with
respondent cigars composed in whole and also cigars composed in
part only of Havana tobacco and who rightfully and truthfully ad-
vertise, represent, brand, and label such cigars as containing said
Havana tobacco. There are also many of said competitors who sell
and distribute, between and among the several States in competition
with respondent, cigars containing no Havana tobacco, and being
composed wholly of tobacco grown in the United States and else-
where than on the Island of Cuba, and who do not brand, label,
advertise, or otherwise represent that said cigars contain any Havana
or Cuban tobacco. Respondent’s so-called Havana Sweets cigars are
displayed, offered for sale, and sold to the consuming public by re-
spondent and in and by cigar stores and other dealer-establishments
in competition with the said cigars of competitors. The respondent’s
use of the word “Havana” as hereinabove described in relation to
cigars containing no Havana tobacco has the capacity, tendency, and
effect of injuring the public and of unfairly diverting trade from
respondent’s competitors; and, further, tends to operate as a com-
petitive burden upon the sale of said competing cigars.
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CONCLUSION

The acts and practices of the said respondent, under the conditions
and circumstances described in the foregoing findings, are and have
been to the injury and prejudice of the public and of respondent’s
competitors, and are unfair methods of competition in interstate com-
merce and constitute a violation of section 5 of the act of Congress
approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Iederal Trade
Commission upon the entire record, including the complaint of the
Commission, the answer of respondent thereto, the stipulation as to
the facts agreed upon and approved, and the Commission having
made its findings as to the facts with its conclusion that said respond-
ent has been and is violating the provisions of section 5 of the act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes,”

1t is now ordered, That respondent T. E. Brooks, his agents, rep-
resentatives, servants, employees, and successors in business, cease
and desist, in connection with, or in the course of, the sale or distri-
bution of cigars in interstate commerce—

(1) From using, or causing to be used, the word * Havana ” in
the brand name or designation IHavana Sweets for any such cigars
which do not contain Havana or Cuban tobacco, unless in each
instance when and where so used said brand name or designation be
immediately accompanied by a statement, assertion, or phrase which
is equally prominent and conspicuous and which clearly and unequiv-
ocally indicates or states the fact that such cigars do not contain
any Havana or Cuban tobacco, or that said cigars are composed
entirely of certain tobacco none of which is Havana tobacco or
tobacco grown in Cuba.

(2) From using, or causing to be used, the word “ Havana” in the
brand name or designation Havana Sweets for any such cigars which
are not composed entirely of Havana or Cuban tobacco but contain
such tobacco in part, unless in each instance when and where so used
said brand name or designation containing the word “ Havana ” be
immediately accompanied by a statement, assertion, or phrase which
is equally prominent and conspicuous and which clearly and un-
equivocally indicates or states the fact that such cigars are not com-
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posed wholly of Havana or Cuban tobacco or that the cigars contain
certain tobacco which is not Havana tobacco or tobacco grown in
Cuba.

(3) From directly or indirectly applying the word “Havana”
singly to any such cigars which are not composed entirely of Havana
or Cuban tobacco.

(4) From directly or indirectly applying to any of said cigars any
other name, designation, statement, assertion, phrase, or representa-
tion which implies or imports that such cigars contain Havana or
Cuban tobacco in whole or in part when such is not the fact.

1t is further ordered, That said respondent T. E. Brooks shall,
within 60 days after the service upon him of a copy of this order,
file with the Commission a report in writing setting forth in detail
the manner and form in which he has complied with the order to
cease and desist hereinbefore set forth.
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Syllabus

IN THE MATTER OF

HERBERT L. SMITH

COMPLAINT (SYNOD'SIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1467. Complaint, June 22, 1927—Deoision, Mar. 1}, 1932

Where the words “ Havana ” or “ Habana ” had long since been used and under-
stood by the cigar purchasing and consuming public of the United States
and by cigar manufacturers and dealers thereof as meaning and designating
tobacco grown on the Island of Cuba, such tobacco had long been imported
into the United States and widely and extensively used and consumed
therein in cigars made jn whole or in part thereof and had long come to
have the general reputation among the aforesald cigar consuming ard pur-
chasing public as being cigar tobacco of highly desirable qualities and
superior excellence, and cigars made in whole or in part thereof were in
large demand, and purchase thereof was preferred by many of the dealers
and a large and substantial part of the consuming public of the United
States, who believed that use of sald tobacco in cigars added to and
increased the quality and desirability thereof; and thereafter an indj-
vidual engaged in the manufacture of domestic cigars containing no
IIavana or Cuban tobacco, and sale thereof to wholesale and retail dealers
and the consuming publie,

Named, banded and advertised his said cigars “ Havana Brown” and featured
said name in sundry places on the usual and customary cigar boxes and
containers in which displayed, offered and sold by him in the regular
course of trade and with his knowledge and consent to his aforesaid cus-
tomers, and in which displayed, offered and sold as aforesaid by his dealer
purchasers and other denlers to the purchasing and consuming public
throughout the United States;

With effect of misleading and deceiving a large and substantial number of the
purchasing and consuming public into buying said ecigars as and for
those composed in whole or in part of IIavana, 1. e, tobacco grown in
Cuba, and of unfairly diverting trade from competitors dealing in cigars
so composed in fact and rightfully and truthfully so advertising, repre-
senting, banding, and labeling the same, and from competitors dealing in
cigars composed wholly of domestic tobacco and neither banding, labeling,
advertlsing, nor otherwise representing their said cigars as containing
any IHavana or Cuban tobacco, and with capacity and tendency so to
mislead and deceive and unfairly divert trade from competitors and to
operate as a competitive burden upon sale of aforesald competitive cigars:

ITeld, That such acts and practices, under the conditions and circumstances set
forth, were to the injury and prejudice of the public and competitors, and
constituted unfair methods of competition.

Mr, Henry Miller for the Commission.
Mr. John Walsh and Mr, L. A. Spiess, of Washington, D. C,, for
respondent.
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Syxorsis or COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent individual engaged in the manufacture of cigars and sale
and distribution thereof to wholesale and retail dealers and the con-
suming public throughout the several States, and with office and place
of business in Windsor, Pa., with naming product misleadingly, mis-
branding or mislabeling and advertising falsely or misleadingly, in
violation of the provisions of section 5 of said act, prohibiting the use
of unfair methods of competition in interstate commerce.

Respondent, as charged, engaged as aforesaid, names, designates
and advertises as “ Havana Brown,” cigars sold and d1str1buted by
him as aforesaid and composed wholly or substantially of tobacco
other than Havana tobacco, i. e., tobacco grown on the Island of
Cuba,! and conspicuously so bands said cigars, and labels the con-
tainers thereof in which in due course sold, with his knowledge and
consent, to his wholesale dealer vendees and in which finally offered
to the consuming public by his dealer purchasers and other dealers,
thus designated, branded and labeled.

Use by respondent, as alleged, “ of the word ‘ Havana’ alone or in
conjunction with the word ‘ Brown’ in designating, branding, adver-
tising, describing and representing his so-called ‘Havana Brown’
cigars” as aforesaid “is false and misleading and is calculated, has,
and had the capacity and tendency to and does mislead and deceive
many among the trade and many members of the consuming public,
into the erroneous belief that said so-called ‘ Havana Brown’ cigars
are composed wholly of tobacco grown on the Island of Cuba or that
the greater or a substantial part of said cigar is composed of such
Cuban tobacco, and thereby cause purchasers to purchase said cigars
in such erroneous belief,” and said acts and practices “in connection
with the sale and distribution of his so-called ¢ Havana Brown’ cigars
as hereinbefore set forth tend to and do divert trade from, and other-
wise injure the business of ” competitors, many of whom sell and dis-

1 An alleged {n paragraph 2 of the complalnt, “At all times durlng which respondent
has been engaged in business and for many years prior thereto, tobacco grown on the
Island of Cuba and cigars made from such tobacco have Leen and are sold, purchased,
referred to and designated as ‘ Havana' tobacco and ‘ Havana' cigars by the trade and
public throughout the United States. The word ‘Havana ' when applied to tobacco, either
manufactured or unmanufactured, has at all times herein mentloned signified and meant
to the trade and consuming public of the United States tobacco grown on the Island of
Cuba, For many years last past many among the trade and the consuming publie through-
out the United States have preferred and still prefer to purchase cigars made or conrposed
in whole or in greater part of tobacco grown on the Island of Cuba, which as aforesald, is
known as and designated ‘Havana' tobacco, and have consldered and still consider guch
cigars to be superior in quallty or value to clgars composed in whole or in greater part of
tobacco grown elsewhere tham on the Island of Cuba,”



HERBERT L. SMITH 91

89 Findings

tribute cigars composed wholly of Cuban or Havana tobacco and
rightfully and truthfully so represent the same, many of whom sell
and distribute cigars made in part only of such tobacco, without in
anywise representing their said products as composed wholly thereof,
and many of whom sell and distribute cigars composed wholly of
tobacco grown elsewhere than on the Island of Cuba without in any-
wise representing their products as containing such tobacco; all to
the prejudice of the public and competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FiNpines as To TiE FActs, AND OrDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission issued and served its complaint in
this proceeding upon Herbert L. Smith, respondent above-named,
charging him with the use of unfair methods of competition in com-
merce in violation of the provisions of section 5 of said act.

Respondent entered his appearance in the proceeding and filed
answer to said complaint. Thereafter, the matter being ready for
the taking of testimony and other evidence with respect to the charges
in the complaint, a stipulation as to the facts was agreed upon and
entered by respondent and by counsel for the Commission, subject
to the approval of the Commission, wherein it is stipulated and
agreed that the statement of facts therein recited may be taken as
the facts in this proceeding and in lieu of testimony in support of
the charges stated in the complaint or in opposition thereto, and that
the Federal Trade Commission may proceed upon said statement of
facts to make its report stating its findings as to the facts (including
inferences which it may draw from the said stipulated facts) and
its conclusion based thereon, and may enter its order disposing of
the proceeding. Said stipulation as to the facts was approved by
the Commission, and the privilege of filing briefs was waived by
counsel.

Thereupon this proceeding came on for final hearing before the
Federal Trade Commission and was orally argued before the Com-
mission by counsel for the respondent and by counsel for the Com-
mission ; and the Commission, having duly considered the entire rec-
ord and being now fully advised in the premises, makes this its
report stating its findings as to the facts and its conclusion drawn
therefrom :
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FINDINGS AS TO THE FACTS

Paragrara 1. Respondent Herbert L. Smith is an individual who
is and, at all times since the issuance of the complaint herein and
for more than three years prior thereto, has been engaged as here-
inafter described in the business of manufacturing, selling and
distributing cigars to wholesale and retail dealers and to the con-
suming public throughout the several States of the United States,
having and maintaining his place of business in the city of Windsor
in the State of Pennsylvania. The said cigars are manufactured
by respondent in York County, Pa., where they are packed, branded
and labeled by respondent for distribution and sale by himself
and by his dealer-customers to the purchasing and consuming pub-
lic of the United States. The sales of said cigars are made and
purchase orders therefor procured by respondent through and by
means of personal solicitation by himself and by his salesmen and
agents, and by written correspondence and other communications
with his customers and prospective customers, and through and by
means of advertisements of said cigars in newspapers, magazines,
placards, signs, posters and other advertising mediums which re-
spondent causes to be published, circulated and distributed among
the purchasing and consuming public throughout the several States.
In consummating the sale of the cigars and in filling said purchase
orders therefor and making delivery of the cigars to his customers,
the purchasers thereof, respondent causes and throughout the course
and conduct of his business has caused the cigars so sold to be trans-
ported from his factory and place of business in the State of Penn-
sylvania through and into the various States other than the State of
Pennsylvania to the respective purchasers thereof in such other
States. In the course and conduct of said business respondent is
and, at all times herein mentioned, continuously has been engaged
in interstate commerce in the sale and distribution of his cigars;
and he is and continuously has been selling and distributing said
cigars and conducting his said business in direct active competition
with many other individuals, partnerships and corporations also
engaged in the sale, distribution and delivery of cigars in commerce
in, between and among the several States of the United States to
wholesale and retail dealers and to the consuming public.

Par. 2. Large and substantial quantities of the cigars sold and
distributed competitively by respondent in interstate commerce as
described in paragraph 1 hereof have been and still are so offered
for sale, sold and distributed by him under the representation,
designation, description and name “ Havana Brown.” Said so-
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called “ Havana Brown * cigars as and when so sold and distributed
by respondent have been and are packed by him in the usual and
customary cigar boxes and cigar containers bearing in sundry places
and in large, prominent and conspicuous lettering, placed thereon
by respondent, the words or phrase “ Havana Brown ” as the name,
designation and description of the cigars; and each of said so-called
“ Havana Brown ” cigars when so marketed had and have affixed to
them by respondent a paper band or label bearing as the brand,
designation and description of said cigars the words or phrase
“ Havana Brown ” in large and conspicuous lettering. In accord-
ance with respondent’s method of distribution and in the regular
course of trade and with his knowledge and consent, said so-called
“Havana Brown” cigars have been and are displayed, offered for
sale and sold by respondent to his aforesaid customers, and by re-
spondent’s dealer-purchasers and other dealers to the purchasing and
consuming public throughout the United States in aforesaid boxes
and other containers and under the designations, descriptions, brands
and labels placed thereon and applied thereto by respondent as set
forth above. Further, at all times in the marketing of said so-called
“Havana Brown” cigars and for the purpose of promoting and
aiding the sale and distribution thereof to the purchasing and con-
suming public throughout the United States, respondent caused and
still causes said cigars to be advertised, represented and described
to the trade and consuming public as “ Havana Brown?” cigars
through and by means of magazine and newspaper advertisements,
placards, posters, circular letters, leaflets and similar trade literature
published and circulated by him throughout the several States.

Par. 3. The said word “ Havana,” also spelled “ Habana,” is the
name and designation of the tobacco grown on the Island of Cuba,
which name and designation is and has been since time immemorial
used and understood by the cigar purchasing and consuming public
of the United States and by cigar manufacturers and dealers
throughout the United States as meaning and designating tobaoco
which has been grown on the Island of Cuba. Said tobacco has
long been imported into the United States and widely and ex-
tensively used and consumed therein in cigars manufactured in
whole or in part from such tobacco. At all times since and for many
Years prior to the time respondent began business such Havana
tobacco has had and still has the general reputation amohg the cigar
consuming and purchasing public of the United States as being
cigar tobacco of highly desirable qualities and superior excellence,
and cigars made in whole or in part from said tobacco are and have
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been in large demand throughout the United States. Many of the
cigar dealers and a large and substantial part of the consuming pub-
lic of the United States prefer to purchase cigars containing Havana
tobacco, and have believed and still believe that the use of such
Havana tobacco in cigars adds to and increases the quality and
desirability of such cigars.

Par. 4. In truth and in fact none of respondent’s so-called
“ Havana Brown” cigars manufactured, branded, labeled, adver-
tised and sold by respondent as hereinbefore described contain any
Havana tobacco or tobacco grown on the Island of Cuba, nor have
they at any time contained any such tobacco, but are and have been
manufactured entirely from and wholly composed of tobacco grown
in the United States, principally Pennsylvania tobacco. The effect
of the use of the word “ Havana” in said designation and name
“ Havana Brown?” in advertising, branding, labeling and describ-
ing said cigars containing no Havana tobacco, all as hereinbefore
set forth, is misleading and it has and had the capacity and
tendency to and did mislead and deceive large and substantial num-
bers of the purchasing and consuming public into purchasing said
cigars in the erroneous belief that they are and were composed in
whole and in part of Havana tobacco, that is, tobacco grown on
the Island of Cuba. _

Par, 5. Of the competitors of respondent mentioned in paragraph
1 hereof there are many who sell and distribute in competition
with respondent cigars composed in whole and also cigars composed
in part only of Havana tobacco and who rightfully and truthfully
advertise, represent, brand and label such cigars as containing said
Havana tobacco. There are also many of said competitors who sell
and distribute in, between and among the several States in competi-
tion with respondent cigars containing no Havana tobacco, and being
composed wholly of tobacco grown elsewhere than on the Island of
Cuba, and who do not brand, label, advertise or otherwise represent
that said cigars contain any Havana or Cuban tobacco. In the
regular course of business respondent’s so-called “ Havana Brown ”
cigars are displayed, offered for sale and sold to the consuming
public by respondent and in and by cigar stores and other dealer-
establishments in competition with the said cigars of competitors.
The respondent’s use of the word “ Havana ” as hereinabove described
in relation Yo cigars containing no Havana tobacco has the capacity,
tendency and effect of injuring the public and of unfairly diverting
trade from respondent’s competitors; and, further, tends to operate
as a competitive burden upon the sale of said competing cigars.
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CONCLUSION

The acts and practices of the said respondent, under the conditions
and circumstances described in the foregoing findings, are and have
been to the injury and prejudice of the public and of respondent’s
competitors, and are unfair methods of competition in interstate com-
merce and constitute a violation of section 5 of the act of Congress
approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the entire record, including the complaint of the Com-
mission, the answer of respondent thereto, the stipulation as to the
facts agreed upon and approved; and the Commission having made
its findings as to the facts with its conclusion that said respondent
has been and is violating the provisions of section 5 of the act of
Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,”

1t is now ordered, That respondent Herbert L. Smith, his agents,
representatives, servants, employees, and successors in business, cease
and desist, in connection with, or in the course of, the sale or dis-
tribution of cigars in interstate commerce.

(1) From using, or causing to be used, the word “ Havana ” in the
brand name or designation “ Havana Brown” for any such cigars
which do not contain Havana or Cuban tobacco, unless in each in-
stance when and where so used said brand name or designation be
immediately accompanied by a statement, assertion or phrase which
is equally prominent and conspicuous and which clearly and unequiv-
ocally indicates or states the fact that such cigars do not con-
tain any Havana or Cuban tobacco, or that said cigars are composed
entirely of certain tobacco none of which is Havana tobacco or
tobacco grown in Cuba.

(2) From using, or causing to be used, the word “ Havana” in
the brand name or designation “Havana Brown” for any such
cigars which are not composed entirely of Havana or Cuban tobacco
but contain such tobacco in part only, unless in each instance when
and where so used said brand name or designation containing
the word “Havana” be immediately accompanied by a statement
assertion or phrase which is equally prominent and conspicuous and
which clearly and unequivocally indicates or states the fact that
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such cigars are not composed wholly of Havana or Cuban tobacco
or that the cigars contain certain tobacco which is not Havana
tobacco or tobacco grown in Cuba.

(3) From directly or indirectly applying the word “ Havana”
singly to any such cigars which are not composed entirely of Havana
or Cuban tobacco.

(4) From directly or indirectly applying to any of said cigars
any other names, designation, statement, assertion, phrase or rep-
resentation which implies or imports that such cigars contain
Havana or Cuban tobacco in whole or in part when such is not the
fact.

It is further ordered, That said respondent Herbert L. Smith shall,
within 60 days after the service upon him of a copy of this order,
file with the Commission a report in writing setting forth in detail
the manner and form in which he has complied with the order to
cease and desist hereinbefore set forth.



MAX DORF AND DORF & CO. 97

Complaint

IN g MATTER OF

MAX DORF AND DORF & COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 1968. Complaint, Aug. 31, 1931—Decision, Mar, 14, 1932

Where an individual engaged in the manufacture and sale of umbrellas to
jobbers and retailers in the various cities, and a corporation through
which as his selling agent said individual thus sold said articles, desig-
nated and described as “ Servisilk” and “imported Swiss taffeta ™ the
fabric covering thereof, in circulars, advertising matter and sample ad-
vertisements employed and furnished for promoting sale of said products,
notwithstanding fact fabric Iin question was composed of 90 per cent
cotton; with capacity and tendency to deceive dealers and ultimate
purchasers into believing such covering to be made entirely of silk, and
divert tfrade from competitors dealing in umbrellas actually so covered or
with silk and cotton coverings as the case might be:

Held, That such practices, under the conditions and circumstances set forth,
were to the injury of the public and competitors, and constituted unfair
methods of competition.

Mr. Alfred M. Craven and Mr. J. Butler Walsh for the Com-
mission.
Mr, Benjamin H. Saxzen, of New York City, for respondents.

Stxorsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission
charged respondent Max Dorf, an individual engaged as Liberty
Umbrella Co. in manufacture of umbrellas and respondent Dorf
& Co., a New York corporation officered and principally owned by
him and engaged in sale of said umbrellas to jobbers and retailers
throughout the various States, and with principal place of business
in New York City, with naming product misleadingly, using mis-
leading brand or trade name, advertising falsely or misleadingly
and misbranding or mislabeling as to composition of product, in
violation of the provisions of section 5 of such act, prohibiting the
use of unfair methods of competition in interstate commerce.

Respondents, as charged, designate and describe said umbrellas,
and the fabric covering thereof by the brand or trade name “ Servi-
silk,” and said covering as “the finest silk-mixed imported Swiss
taffeta ” in advertisements, in newspapers, and periodicals of na-
tional circulation, in letters, circulars and other like literature dis-
tributed among the trade and general public and in advertising
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matter, leaflets, and other like literature furnished to aforesaid
wholesale or retail dealers for printing in newspapers and periodi-
cals, or for circulation among the trade and general public as the
case may be; the facts being, term “ Servisilk” denotes a fabric
made of silk, product of the cocoon of the silkworm, and term
“taffeta ” denotes a fabric woven of silk in the taffeta weave, where-
as fabric concerned is composed of 91.4 per cent cotton and 8.6 per
cent silk. .

Said acts and practices, as alleged, have capacity and tendency
to deceive dealers and ultimate purchasers into belief that said
umbrellas are covered with a fabric made entirely of silk, product
of the cocoon of the silkworm, and to divert to respondents trade
of competitors, whose products are made of the same kind and
nature of fabric as their own, but truthfully advertised and repre-
sented, and also trade of competitors, coverings of whose umbrellas
which are made entirely of silk, product of the cocoon of the silk-
worm all to the prejudice of the public and respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FinNDINGS A8 TO THE Facrs, aANpD OrpER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a IFederal Trade Commis-
sion, to define its powers and duties, and for other purposes” (88
Stat. 719), the Federal Trade Commission, on the 31st day of August,
1931, issued and thereafter served its complaint against the respond-
ent Max Dorf and Dorf & Co. (a corporation), charging them
with the use of unfair methods of competition in commerce, in
violation of the provisions of said act.

Respondents having entered their appearance and filed an answer
to said complaint, a hearing was had before a trial examiner there-
tofore duly appointed, and testimony and evidence received in sup-
port of the charges stated in the complaint. Thereafter, this pro-
ceeding was submitted to the Commission for decision, without briefs
or oral argument, it appearing that the respondents had, in writing
filed herein, waived the filing of brief, and oral argument. And the
Commission having now considered the record and being fully
advised in the premises, makes this its report, stating its findings as
to the facts and its conclusion drawn therefrom :

FINDINGS AS TO THE FACTS

Paracrarnt 1. The respondent Dorf & Co. is a corporation or-
ganized and existing under the laws of the State of New York.
Respondent Max Dorf is now, and has been for several years last
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past, engaged in the business of manufacturing umbrellas, at New
York City, N. Y., and in the sale thereof through respondent Dorf &
Co. as a selling agent, to jobbers of, and retail dealers in umbrellas
located throughout the various cities of the United States. Respond-
ents, in the course and conduct of said business, make distribution
of the umbrellas sold, by the transportation of same in interstate
commerce from the place of business in New York to and through
most of the States of the United States, to the purchasers therecs
at their various points of location.

In the course and conduct of their aforesaid business, respondents
are and have been for several years last past, in competition with
other individuals, partnerships, and corporations located and doing
business in the United States, and engaged in the sale in interstate
commerce between and among the several States of the United
States, (¢) of umbrellas, coverings of which are made and manu-
factured from fabrics composed of cotton and silk, and (&) of
umbrellas the coverings of which are made and manufactured of
silk, the product of the cocoon of the silkworm.

Par. 2. The respondents, in the course and conduct of their said
business, and for the purpose of promoting the sale of their um-
brellas, circulate among the trade and general public letters, circu-
lars, and other like literature, and also furnish free of cost to dealers
purchasing from them, advertising matter and sample advertise-
ments to be inserted in newspapers and periodicals, and also furnish
to said dealers leaflets and other advertising matter descriptive of
their merchandise, for circulation by the dealers among the general
public. In such advertising matter, and on tags attached to the
umbrellas themselves, the said respondents designate and describe
the fabric used in the covering of said umbrellas as “ Servisilk,”
and also in said advertising matter describe said fabric as being
“imported Swiss taffeta.”

The fabric thus designated and described as “Servisilk” and
“imported Swiss taffeta ” is composed of about 10 per cent silk and
90 per cent cotton.

Par. 3. The word “silk ” means to the public at large, as well as
to the trade, a fabric made entirely from the product of the cocoon
of the silkworm. The coined word “ Servisilk ” does not affect the
meaning of the word “silk ™ as above given.

The word “taffeta,” when used as descriptive of the content of a
fabric, denotes to the public as well as to the trade, that the material
thus described is entirely silk.

Par. 4. The designations and descriptions used by respondent, ar
entioned in paragraph 2 hereof, are false and misleading and hay
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the capacity and tendency to deceive dealers in, and ultimate pur-
chasers of, said umbrellas, into the belief that the said umbrellas
manufactured and sold by said respondents are covered with a fabric
made entirely of silk, the product of the cocoon of the silkwormj;
and the sale in interstate commerce by the respondents of umbrellas
so designated and described has the capacity and tendency to divert
trade from the competitors of respondents, to the injury of such
competitors.
CONCLUSION

The practices of said respondents, under the conditions and circum-
stances described in the foregoing findings, are to the injury and
prejudice of the public and of respondents’ competitors, and are
unfair methods of competition in commerce and constitute a viola-
tion of the act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the re-
spondents and the testimony and evidence introduced, brief and oral
argument having been waived, and the Commission having made its
findings as to the facts and its conclusion that the respondents have
violated the provisions of an act of Congress approved September 26,
1914, entitled “An act to create a Ifederal Trade Commission, to
define its powers and duties, and for other purposes.”

It i8 now ordered, That the respondents, Max Dorf, and Dorf &
Co., its officers, agents, and employees, in connection with selling
or offering for sale of its merchandise in interstate commerce be-
tween and among the several States of the United States and in the
District of Columbia, do cease and desist from: (1) Using in their
advertising the coined word “ Servisilk” as descriptive of an um-
brella or its covering, unless said covering be entirely of silk; (2)
Using in their advertising the word “taffeta,” or “ Swiss tafleta,”
as descriptive of the material constituting the covering of the um-
brellas manufactured and sold by respondents, unless said coverings
are entirely of silk,

It i3 further ordered, That the said respondents shall, within 30
days after the service upon it of a copy of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with the order to cease and
desist hereinbefore set forth.
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IN THE MATTER OF
NATIONAL DAIRY UNION

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. &
OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1988. Compluint, Nov. 18, 1931—Deocision, Mar, 28, 1932

Consent order requiring respondent corporation, its agents, ete., to cease and
desist from representing, publishing, ete., in aid or furtherance of produc-
tion, sale, and distribution of butter in interstate commerce, (a) any false
and defamatory statements purporting to describe manufacture, sale, or
composition of oleomargarine; (b) matter or information stating said prod-
uct, or cocoanuf oil contained therein, is foul, insanitary, ete., or unfit
for human consumption; or (¢) that sale of said product is a rich man's
graft or false information concerning cost of materials used in manufacture
thereof; all as in snid order more specifically set forth,

Mr. PGad B. Morehouse for the Commission.

COMPLAINT

Acting in the public interest pursuant to the provisions of an act
of Congress, approved September 26, 1914, entitled, “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,” the Federal Trade Commission charges that
National Dairy Union, a corporation hereinafter referred to as re-
spondent, has been and is now using unfair methods of competition
in interstate commerce in violation of section 5 of said act, and states
its charges in that respect as follows:

Paragraru 1. The respondent, National Dairy Union, exists as a
corporation organized in 1903 under the laws of the State of Illinois
and has its office and principal place of business at No. 630 Louisiana
Avenue NW., Washington, D. C. Said corporation is now and for
more than two years last past has been engaged in the dissemination
of information of interest to a large mailing list of dairy and cream-
ery companies, its members, as well as nonmembers; the annual
solicitation of funds from members and the continual solicitation of
new memberships.

Respondent’s officers, members, and prospective members are per-
sons and companies engaged in the production, sale, and distribution,
among other dairy products, of butter, which, when manufactured
or produced, is shipped and transported from their respective places
of business in the State thereof in, into, and through various other
States of the United States to retailers, produce dealers, and other
customers located therein for delivery and retail to the ultimate con-
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sumer. Respondent has in all from 250 to 300 of such members
throughout the United States, particularly in the States of Minne-
sota, Wisconsin, Iowa, and Michigan. This contributing member-
ship is subject to continual change.

Par. 2. In the course and conduct of its business respondent acts
on behalf of its members who are engaged in interstate commerce in
dairy and creamery products, including butter, and its acts are
approved and financially supported by the dairy and creamery com-
pany members aforesaid. Said members are and have been in com-
petition over a coextensive area with other individuals, firms, and
corporations engaged in the sale and distribution in interstate com-
merce of oleomargarine, a product widely used by the consuming
public as a substitute for and in lieu of butter.

Par. 3. In the course and conduct of this business aforesaid re-
spondent, in manner and form designed and well calculated to in-
jure and bring into disrepute generally its members’ competitors
who deal in and distribute oleomargarine in interstate commerce,
widely publishes, republishes, and distributes, and furnishes its mem-
bers with the means of publishing, republishing and distributing
to retailers, produce dealers, and the consuming public, misleading,
false, and defamatory statements purporting to be descriptive of the
ordinary and usual process of manufacture and sale of oleomar-
garine, to wit:

That the manufacture and sale of oleomargarine “is a rich man’s
graft ”; and that oleomargarines are made from cocoanut oil and
certain other ingredients; that the cocoanut oil such as is used in
American oleomargarine is made from copra. Respondent further
disparages and maligns the competitive product oleomargarine con-
veying, by means of implication as well as direct statements, the
misinformation to its members, retailers, produce dealers, and other
consumers that in the ordinary and usual process of manufacture of
oleomargarine the cocoanut oil contained therein is foul, filthy, and
insanitary, or otherwise unfit and unhealthy for human consump-
tion; that it is comparable to stable manure; that swarms of half
naked Malays, perspiring under tropical heat, trample under bare
feet the copra which is going to be made into the “ poor man’s but-
ter,” by “ poor man’s butter ” meaning and intending oleomargarine;
whereas in truth and in fact such statements are not descriptive of
the ordinary and usual process of manufacture and composition of
oleomargarine, and many brands and grades of oleomargarine do
not contain cocoanut oil at all, but are made from beef fats, vege-
table oils, nut margarine and other products ordinarily and usually
manufactured and produced under sanitary and healthful condi-
tions, in no way comparable to stable manure, or other compost or
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filth, and are not derived from cocoanut oil obtained by stamping
copra with the bare feet of sweating Malays under tropical heat,
and which are not in any other way unfit or unhealthful for human
consumption.

Par, 4. In the course and conduct of its business as aforesaid,
respondent has published, republished, and distributed to its mem-
bers, retailers, produce dealers, and other consumers, false, mislead-
ing, and disparaging statements designed and well calculated to
cause the reader thereof to believe that 1,000 pounds of oleomar-
garine are made at a cost of $107.50, and giving a certain recipe
containing only four ingredients, thereby inducing the reader to
the conclusion that such recipe, with the prices given, applies to all
oleomargarine products, and that the sale and distribution thereof
by respondent’s members’ competitors constitutes a “ graft,” thereby
meaning and intending to imply that the public is swindled as well
as injured in bealth in the purchase and consumption of said com-
petitive product, when in truth and in fact such recipe and such cost
neither fairly nor accurately represent either the usual ingredients,
or the usual cost in connection with the ordinary and usual produc-
tion of oleomargarine being distributed and sold in interstate
tommerce.

Par. 5. That such false, misleading, and disparaging statements,
publications, and republications have the tendency to, and substan-
tially do, injure the sale and distribution in interstate commerce of
the product known as oleomargarine, and tend to, and do, actually
hinder and prevent and decrease its use by the consuming public
as a substitute for the product dealt in by respondent’s members,
thereby threatening with injury or actually injuring to a substan-
tial extent respondent’s members’ competitors in interstate commerce
and diverting trade from said competitors to the members of the re-
spondent corporation.

Par. 6. The acts and things above alleged to have been done, and
the false and misleading representations alleged to have been made,
bublished, and distributed by respondents, are to the prejudice of
the public and to the competitors of respondent’s members, and con-
stitutes unfair methods of competition within the intent and mean-
ing of section 5 of an act of Congress entitled, “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,” approved September 26, 1914.

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon complaint and the answer of respondent in which .
Tespondent refrains from contesting the proceeding and consents



T

- e ey e i

104 FEDERAL TRADE COMMISSION DECISIONS
Order 16 F. T.C.

that the Commission may make, enter, and serve upon it an order to
cease and desist, from the methods of competition charged in the
complaint, and the Commission being fully advised in the premises
having thereupon concluded that the respondent has violated section
5 of an act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,”

It i3 now ordered that the respondent, National Dairy Union, a
corporation, and its agents, representatives, servants, and employees,
in the aid or furtherance of the production, sale, and distribution
of butter in interstate commerce cease and desist from:

Representing, publishing, republishing, or distributing to its
members, or directly or indirectly to retail dealers, produce dealers,
or the consuming public (a) any false and defamatory statements,
directly or indirectly purporting to be descriptive of the manufac-
ture, or sale, or composition of oleomargarine; (b) any matter or
information stating directly or by implication that oleomargarine in
the ordinary and usual process of being manufactured, or cocoanut
oil contained in such oleomargarine, is foul, filthy, or insanitary, or
otherwise unfit for human consumption; (¢) any direct statement or
matter containing the implication that the sale of oleomargarine is
a rich man’s graft, or any false information concerning the cost of
the materials used in the manufacture of oleomargarine.

1t i3 further ordered, That the said respondent within 60 days from
and after the date of the service upon it of this order shall file
with the Commission a report in writing setting forth in detail the
manner and form in which it is complying and has complied with
the order to cease and desist hereinabove set forth.
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IN THE MATTER OF

MACFADDEN PUBLICATIONS, INC.

COMPLAINT (SYNOPSIS), FINDINGS AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1549. Complaint, Nov. 84, 1928—Decision, Apr. 11, 1932

Where a corporation engaged in operating, conducting, managing, controlling
and directing various subsidiaries, publishers or printers of certaln maga-
zines, periodicals and tabloid dailies, and in acting as distributing agent
for publications concerned, subscription, circulation and advertising activi-
ties of which 1t managed, controlled and directed; in soliciting subscrip-
tions to sald magazines through circulars and literature sent to from
50,000 to over a milllon and a half names, according to the particular
magazine,
Represented subscription price of a periodical as $2.50 for one year so
that “at this rate it would ordinarily cost you $5 for two years,” but
informed prospect that “ by using the attached credit memorandum worth
$1 you pay only $4 and you get two whole years,” and offered special
health or other advisory services and/or books without cost to prospect,
attributing ability to offer such purported saving to economies effected
through 2-year subscriptions and large subscription lists, and made repre-
sentationg of similar tenor in connection with solicitation of other sub-
scriptions, facts being pretended reduced prices constituted its regular
prices for various nmagazines and subscription periods concerned through
agents and news dealers, books and services were regularly included with
subscriptions, at no additional cost, and subscriber at pretended reduced
prices made no savings:

Made such statements In aforesald offers and solicitations as “the

very nature of this big offer forces us to hold it open for the next thirty

days only,” facts being prices and terms held out were generally available
as aforesaid, and without any such limitation of time; and

(0) Falsely represented to prospect that he was being offered opportunity of
sald supposed special concessions in price and otherwise by reason of his
membership in that class of the general public whose greater purchases
and purchasing power make its members particularly desirable subscribers
through enhancing the financial value of advertising in the particular
Derlodical, advising prospect offer was “not to be broadcast,” and “we
do not want orders from anyone but you or members of your immediate
family at this reduced rate”;

With effect of deceiving and misleading purchasers and prospective purchasers
into believing that prices offered as aforesaid constituted prices reduced
from the regular and usual rate, and into subscribing in such belief, and
of diverting trade from competitors to it, and with capacity and tendency
80 to mislead, deceive and divert, and otherwise injure competitors in
thelr businesses:

(a

o

(b

N
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Held, That such acts and practices, under the circumstances set forth, consti-
tuted unfair methods of competition.

Mr. Baldwin B, Bane for the Commission.
Mr. Joseph Schultz, of New York City, for respondent.

Sy~opsis oF COMPLAINT

Reciting its action in the public interest pursuant to the provi-

- sions of the Federal Trade Commission Act, the Commission charged

respondent, a New York corporation owning and controlling the
stock of other corporations engaged in the publication of various
magazines, periodicals and tabloid dailies, and engaged in managing,
controlling and directing said corporations, acting as their distribu-
ting agent, and managing, controlling and directing their subscrip-
tion, circulation and advertising activities, and with principal office
and place of business in New York City, with advertising falsely or
misleadingly as to price, in violation of the provisions of section 5
of such act, prohibiting the use of unfair methods of competition in
interstate commerce; in that respondent in circulars and letters to
prospective purchasers or subscribers in the various States repre-
sented a certain sum as the usual full subscription price, and that
it was offering the particular publication for a limited time to the
particular person or to a few specially selected prospective customers
at a reduced and special price, substantially smaller, fact being that
purported reduced price was its regular and usual price to every-
one; with tendency and capacity to mislead and deceive and with
effect of misleading and deceiving public into subscribing to and
buying aforesaid publications in the belief that they were being
obtained at a reduced and special price; all to the prejudice of the
public and respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Report, FINDINGS 48 TO THE FACTs, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent above named, charging
it with the use of unfair methods of competition in commerce in
violation of the provisions of said act.

The respondent having entered its appearance and having filed its
answer herein, hearings were had and evidence was thereupon intro-
duced before an examiner of the Federal Trade Commission thereto-
fare duly appointed.
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Thereupon this proceeding came on for decision by the Commis-
sion on the briefs submitted by counsel for the Commission and
counsel for the respondent and argument by counsel for the Commis-
sion, counsel for the respondent failing to appear, and the Commis-
sion having duly considered the record and being fully advised in
the premises makes this its findings as to the facts and conclusion
drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, Macfadden Publications, Inc., is a cor-
poration organized and existing under the laws of the State of New
York, with its principal office and place of business in the City of
New York, State of New York. Respondent is a holding company,
owning and controlling the stock of other corporations engaged in the
publishing or printing of various magazines, periodicals, and tabloid
dailies. Respondent operates, conducts, manages, controls, and di-
rects the corporations whose stock it owns and acts as the distribut-
ing agent for such publications, managing, controlling, and directing
the subscription, circulation, and advertising activities for such pub-
lications. Inthe course and conduct of such business respondent sells
said magazines, periodicals, and tabloid dailies to purchasers located
in various States of the United States and causes said magazines,
periodicals, and tabloid dailies to be shipped from their respective
places of publication or printing through and into other States of the
United States to the purchasers thereof; and it solicits and sells sub-
scriptions to said magazines, periodicals, and tabloid dailies by means
of circulars, pamphlets, and letters which it causes to be sent from its
place of business through and into other States of the United States
to prospective purchasers or subscribers. In the course and conduct
of its aforesaid business respondent is in competition with other
corporations, partnerships, and individuals.

Par. 2. Among the magazines which respondent, in the course
and conduct of its business as described above, distributes through-
out the United States are True Story, True Romances, True Experi-
ences, Physical Culture, True Detective Mysteries, Dream World,
The Dance Magazine, Your Home, Ghost Stories, World’s Greatest
Stories, and True Strange Stories. These are all monthly magazines.

Par. 3. Respondent solicits and obtains subscriptions to the maga-
zines by each of the following methods: Direct mail efforts, circu-
larization, advertising, individual spare time canvass, various
magazine agencies, and newspaper dealers. In order to promote the
sale of the magazines respondent from time to time sends out circu-
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lars or letters to prospective subscribers. With these circulars or
letters there is usually inclosed a credit coupon or check which sets
forth a sum which the prospective subscriber is told will be credited
to him on the price of the subscription which the respondent is
soliciting. During the course of a year from about 50,000 names
for some of the magazines to over 1,500,000 names for others are so
circularized for subscriptions.

Par. 4. Respondent solicits and obtains subscriptions to various
of its magazines by such statements and representations as the fol-
lowing in the circulars and literature which it distributes throughout
the United States:

(1) DEAR SUBSCRIBER:

Mr. Macfadden asks that you accept with his compliments the
Credit Memorandum attached. It is worth $1.00 when applied
on your renewal subscription for Physical Culture.

In sending you this $1.00 Credit, Mr. Macfadden is only
further fulfilling his policy of service and saving to subscribers.

As you know the regular subscription price for Physical Cul-
ture is $2.50 for one year, at this rate it would ordinarily cost
you $5.00 for two years. But you need not pay this amount.
By using the attached Credit Memorandum worth $1.00 you pay
only $4.00 and you get two whole years of Physical Culture.

Let us explain how this unusual offer can be made to you.

Every new subscription entered on our books costs us a sur-
prising amount of money. And every time a subscription is
removed—it costs us money.

Therefore by renewing your subscription now you save us
this expense. And in recognition of this, Mr. Macfadden, in-
stead of pocketing this saving—passes it along to you. And in
sending you this $1.00 Credit he wishes to cordially thank you
for your past patronage and he hopes that he may again have
the pleasure of serving you during the next two years.

Because of its extensive growth, Physical Culture during the
next years will be better able to render the utmost in health
service—give you fascinating fiction of the better sort—
maintain a more complete health advice department for you
subscribers. So—

Don’t delay sending in your renewal. Just endorse and mail
the Credit Memorandum today—you see the very nature of this
big offer forces us to hold it open for the next 30 days only.

Cordially yours,
Frank MartiN, Manager,
Subscribers’ Service Bureau.
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The credit memorandum rendered to is as follows:

MacrappEN PuBLicaTiONs, INc.,
1926 Broadway, New York City, N. ¥.:
Credit endorsee $1.00
Under the full price to apply on a 2-year subscription for
Puysicar Covrure Magazine. The full regular price is $5.00.
By endorsing this credit on the back you need pay only $4.00.

On the back of this credit memorandum is the following:

MacrappEN PusLicaTions, INc,

I accept this Credit as part payment for my 2-Year Re-
newal Subscription for Physical Culture. Please enter same
immediately,

Another form of credit memorandum used by respondent:

Physical Culture
1926 Broadway
New York City
Saves You Saves You
$1.00 Special Credit Memorandum $1.00

Macfadden Publications will credit the subscriber named
below $1.00 under the full price, to apply on a 2-year sub-
scription for Physical Culture Magazine. The full regular
price for such a subscription is $5.00. By endorsing this credit
memorandum on the back—you need pay only $4.00.

When this letter and these so-called credit memoranda were used
the full, regular subscription price for two years to the Physical
Culture Magazine was $4.00. The price at which the subscription
was offered was not for only the next thirty days. Four dollars
for a 2-year subscription had been and was the full, regular rate for
a number of years.

(2) DEAR SUBSCRIBER:

The attached Cash Saving Credit is worth $1.00 to you when
applied on your renewal subscription for True Story Magazine.
It has been drawn to your order and will be honored in full
when signed on the back and returned to us.

The regular price for one year of True Story is $2.50, at this
rate it would ordinarily cost you $5.00 for two years., But by
using the attached check you need pay only $4.00.

But why, you ask, do you offer me this saving? Let me
explain.

Every time a new subscription is entered upon our books it
costs us a surprising amount of money. And every time a sub-
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seription is taken off—additional expense is entailed. So by
renewing your subscription now you save us this expense and—
instead of pocketing the saving—we pass it along to you. It’s
part of the Macfadden policy of fairness and service which we
pledge to all subscribers.

And in sending you this $1.00 we want to cordially thank you
for your past patronage. We trust that we may be able to be
of more service to you during the next year.

Let me say a word about True Story. As you know this fa-
mous magazine has the largest news-stand sale in the world.
Every month more than 2,225,000 enthusiastic readers buy True
Story. It is America’s favorite magazine, True Story’s im-
mense popularity has enabled the publishers to make a bigger
and better magazine for you during the year to come. You
know what that means, So—

Don’t delay sending your renewal. Just sign your name on
the back of the check and mail to-day. For the very nature of
this remarkable offer forces us to hold it open for the next 80
days only.

Cordially yours,
Frank MarTIiN, Manager.
Subscribers’ Service Bureau.

The cash saving credit referred to and attached to the letter is as
follows:

MacrappeN PusricaTions, Inc.,
1926 Broadway, New York City, N. X.:

Credit endorsee $1.00 Under the full price to apply on a two-
year subscription for Trur Story Magazine. Such a subscrip-
tion would ordinarily cost $5.00. By endorsing this credit on
the back you need pay only $4.00.

On the back of this cash saving credit is the following:

MacrappEN PuBLicATIONS, INC,

I accept this Credit as part payment for my 2-Year Renewal
Subscription for True Story Magazine. Please enter same
in'lmediately.

At the time this letter was used the regular subscription rate to
any and everyone for the True Story Magazine for two years was
$4.00, and such had been and remained the regular subscription rate
to this magazine for several years.
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(3) HoME BEAUTIFUL SERVICE
1926 Broadway
New York, N. Y.

Home Beautiful Service will credit Two Dollars ($2.00) to the
endorsee only under the full price of Own Your Own Home Mag-
azine for two years. The regular price for Own Your Own Home
Magazine is $6.00 for two years. But by endorsing this credit
coupon you need send only $1.00 per month for four months.
In addition you receive the Library of Home Planning and the
Home Beautiful Service absolutely free.

Franx MarTiN, Manager
Subscribers’ Service Bureau.

At the time this credit coupon was used the full, regular price for
a two-year subscription to Own Your Own Home Magazine, includ-
ing the Library of Home Planning and the Home Beautiful Service,
was $4.00.
Home Beautiful Service
GUARANTEE

Your Home Magazine guarantees to credit the endorsee of
the enclosed Cash Saving Certificate with $2.00 under the full
$6.00 price or Your Home Magazine for two full years. It also
guarantees all new subscribers Free Apvice SErvICE covering all
home building and decorating problems.

It is further guaranteed that all those taking advantage of this
special low price offer will receive the Complete Home Beautiful
Library. This consists of three books. “Small Home Plan-
ning,” “ Beauty and Economy in Home Furnishing,” and “ How
to Build Out of Income ”—also a valuable Building Cost folder.

Fraxg MarTIN, Manager
Subscribers’ Service Bureau.

The cash saving certificate accompanying this guarantee read as
follows:
Your Home
Magazine
1926 Broadway
New York City, N. Y.

Credit Endorsee with Two and no/100 Dollars To Apply on
A Two Years Subscription for Your HoMmEe Magazine.

$2.00 Creprr.
Your Home MacAzZINE.

Per F. M.



112

FEDERAL TRADE COMMISSION DECISIONS

Findings 16 F.'T.C.

And on the back of the cash saving certificate was the following:

Your HoME MAGAZINE,
1926 Broadway, New York, N. Y.:

Instead of the full regular price of $6.00 you are to enter my
subscription for two years of Your Home Magazine, send me
the Complete Home Beautiful Library, and enter my name as
one entitled to free home planning service for two years—All for
only $4.00. :

At the time that this guarantee and cash saving certificate were

(5)

used, the full, regular price for a 2-year subscription to Your Home
Magazine was $4.00. The advice on home building, planning, and
decorating problems was free to all subscribers. The Complete
Home Beautiful Library was given to all subscribers with a 2-year
subscription at the regular price.

Dear Frienp:

A few days ago I was called to a very important meeting with
Mr. Macfadden and other Company executives. Our problem
was to get more readers for Physical Culture Magazine.

For, although we now have thousands more readers than last
year, Mr. Macfadden insists that the general public will sub-
scribe in even larger groups if we come to them with the right
proposition. And he had a very extraordinary plan to suggest.

He began by saying, “ Our regular price for Physical Culture
is twenty-five cents a copy. This makes the cost $3.00 a year or
$6.00 for two years at the single-copy rate. It costs us almost
that much to edit, manufacture and distribute the magazine.

“ But,” he continued, “I propose that we offer to mail the
magazine to our new subscribers (and our old ones who want to
renew their subscriptions) for the next two years—for only
$4.00.

“And that is not all,” he insisted, “let’s offer an added induce-
ment. Let us give all those who take up this offer this beautiful
and essential health book.” He indicated with his hand Milo
Hasting’s new Food Directory which lay with his favorite books
there on his desk.

“ But ”, questioned one of the other executives, “if we put the
price at $4.00 and offer this rather expensive book in addition,
wouldn’t we lose money? ”

Mr. Macfadden was quick to reply, “ If we do as I propose
we will get a response from the public so large that its very bulk
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will make my proposition profitable.” “And?” he added, “I
would be tempted to make the offer even more attractive.”

The others of uslooked at him in amazement.

“I would further offer our prospective readers Free Health
Service for the next two years.” He added, “ We have a large
staff of health experts here with us. Why not let them give
expert advice to our new readers—free of charge?” “And?”,
he continued, “ we will not insist that this full $4.00 price be
paid in advance. Let them pay at the rate of $1.00 a month.”

Mr. Macfadden’s suggestion was so liberal, so extraordinary
that the rest of us hardly knew what to make of it. But know-
ing his keen insight in the publishing business, cognizant of the
great success which came to him mostly through knowing just
what the public wanted and needed—we all decided that we
would indeed be short-sighted if we did not at least see how the
public would accept his proposition.

We decided to test out Mr. Macfadden’s idea. In other words,
we would like to have you help us solve the problem.

Do you want two years of Physical Culture Magazine—a
beautiful copy of Milo Hasting’s Food Directory (150 pages
bound in maroon leatherette, embossed in gold) two years Free
Health Service for you and your family—all for only $4.00,
payable at the rate of only $1.00 a month ¢

All you need do is sign and return the special $2.00 Credit
Voucher at the top of this letter, which represents your saving
over the full $6.00 single copy price of Physical Culture. Show
us that it will be worth our while to go ahead on this basis and
we will doit. Of course, you need send no money now—jyou can
pay later upon receipt of memorandum.

Your answer counts—and counts big. Whether we go ahead
or not, you, as one of those selected for the test, can order at this
special price. Nowhere else can you get so much for so little
money.

But act now. For this test bargain offer is open for the next
thirty days only, as it is being tried only as an experiment—and
in a very limited way.

Cordially yours,
IFrank MARTIN, Manager
Subscribers’ Service Bureau.

P. S.—If you care to pay in full now and not be bothered
with monthly payments—remit $4.00 with the attached $2.00
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voucher. And in return for this favor we will give you an
extra issue of Physical Culture Frez—giving you a two-year
and one-month subscription.

The credit voucher attached to this letter is as follows:

MacrappEN PusricaTions, Ixc.
1926 Broadway
New York City, N. Y.
Credit endorsee ..o cemoeee——n $2.00
Under the full price to apply on a two-year subscription for
Physical Culture Magazine.

Two DorLrArs.
Puysicar. CuLTURE MAGAZINE,

Per F. M.
Manager Subscribers’ Bureau.

And on the back of this credit slip was the following:

MacrappEN Punricarions, Inc.,
1926 Broadway, New York, N. Y.

Instead of the full regular price of $6.00 you are to enter
my subscription for two years of PuysicaL Corrure MacazINE,
send me Milo Hasting’s Food Directory, and enter my name
as one entitled to free health service for two years—All for only

$4.00.

At the time this letter and so-called credit voucher were used the

full,

regular subscription rate for a 2-year subscription to Physical

Culture Magazine was $4.00. Diet books with no stated value were
offered free to subscribers with 1-year, 18-month, and 2-year sub-
scriptions at the regular rates, and such was not done for only
30 days. The so-called health service was free to all readers of the
Physical Culture Magazine.

(6)

Dear READER:

Do you know that you are considered, in certain very interest-
ing ways, a privileged person?

And that, because of this fact, you are able to buy certain
merchandise for less than your friends and neighbors?

Tor instance, you will find a special $2.00 Cash Saving Certifi-
cate enclosed with this letter. And we would further like you
to accept a beautiful, new 200-page novel.

And this is why:

As you probably know, big national magazines get most of
their revenue from their advertising pages. And, in order to
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get this advertising, these magazines must prove that their read-
ers are the really responsible, substantial folks in every com-
munity.

For the advertiser wants to reach only this so-called “ pre-
ferred class —folks who have the means to buy if they see fit.

This peculiar circumstance has made it necessary for publish-
ers to conduct extensive investigations throughout the country.
We have just finished a most complete one, which has enabled
us to compile a list of the people in every community whom we
want as readers of our magazine.

Your name is on this list. And therefore you are a privileged
buyer. One who can not only buy our magazine for less than
others pay. DBut you also are offered a beautiful new novel free
with your True Story Magazine subscription if you act now.

You see True Story sells everywhere for 25¢ a copy. Over
2,000,000 people buy it at this price every month. At this rate
it would ordinarily cost you $6.00 for two years. But by sign-
ing the enclosed Cash Saving Certificate, you gain a $2.00 reduc-
tion, and get True Story for two whole years.

Of course, the remaining $4.00 (which is but slightly more
than most folks pay for a single year of the magazine)—need
not be paid now—if it isn’t convenient. You can remit at the
rate of only $1.00 a month for four months—if you so desire.

And as a further inducement for you to become one of our
regular subscribers. We want to give you one of the greatest
True Story novels ever written. It is entitled “ Wife or Ste-
nographer—which?” And is fully described in the accompany-
ing folder.

This book is not for sale. It can not be bought at any store
or by mail for any amount of money. It was published in this
beautiful red leatherette binding to be given to those who we
particularly want as our subscribers. A copy is being reserved
for you—and will be held for you for 30 days.

True Story Magazine needs no introduction. For you per-
haps know it is without question the world’s most popular
magazine. Think of the real enjoyment for you—not for an
evening—but every evening for two full years from the thrilling
delightful stories that only True Story Magazine can offer you.

No doubt, the real sincerity of this offer will appeal to you.
Certainly no other publisher has ever been half so liberal.

Just write your name and address in the space provided on
the face of the Special $2.00 Cash Saving Certificate. And



116

FEDERAL TRADE COMMISSION DECISIONS
Findings 16 F.T. 0.

send it along to-day. You can pay later in easy installments if
you prefer after the magazines start coming and you receive
your copy of this most extraordinary gift book.

We ask only one favor of you. And that is if you or any
member of your family can not use the enclosed $2.00 Cash
Saving Certificate, please destroy it. We can’t afford to make
this offer broadcast. It is only for the special class of folks
we particularly want as subscribers.

Cordially yours,
Frang MartIN, Manager
Subscribers’ Service Bureau.

During the time that this letter was used, the full, regular price
for a 2-year subscription to True Story Magazine was $4.00 to any

and

and
(1)

everyone who would subscribe for such a period, and various

books of no advertised value were given free with 1-year, 2-year,

18-month subscriptions.

Dear FrIEND:

As perhaps you know, magazines depend largely upon adver-
tising for their revenue. Advertisers will pay for pages in a
magazine not only according to the number of readers but also
in consideration of their buying habits.

That brings us to you. By careful research, our statisticians
have found that you belong to a “key” group. That not only
do you buy large quantities of advertised goods yourself—but
other people are strongly influenced by you in their purchases.

For this reason we have decided to make it profitable for you
to read this letter—and profitable for you to become a reader
of our magazine. Because frankly, we want you as a sub-
scriber for True Story Magazine. And so in order to secure
your good will, we have enclosed a dollar saving certificate that
is worth $1.00 in actual cash saving.

You see, over two million readers of True Story are now pay-
ing at the rate of $5.00 for twenty issues—but you need send, for
the reasons mentioned above, only $4.00—at the rate of $1.00
per month for four months if you prefer.

Besides, as an added inducement, we are going to give you
two modern up-to-the-minute true novels—to make our offer
irresistible, we hope. These novels are sent to you with the
magazine, at the special rate of $4.00 for the magazine alone—
without a cent being paid for the books.

And let me assure you right now, that this offer is not to be
broadcast. We do not want orders from anyone but you or
members of your immediate family at this reduced rate,
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True Story, as perhaps you know, is the only magazine that is
comprised wholly of really true stories told by living men and
women. Its millions of readers attest better than anything else
its tremendous popularity.

In fairness to this great following, you can well understand
why we are limiting this offer to you and a few others in each
locality throughout the country.

And for this reason—and because of the limited number of
novels we have available, we can not hold this offer open more
than thirty days.

Moreover, it is important that you do fill out and mail the
dollar saving certificate to-day. So that you will be certain to
get your copies of the novels and your cash savings. You may be
too late if you wait.

Cordially yours,
Frank MartiN, Manager,
Subscribers’ Service Bureau.

P. S—There is no truth in the rumors circulating about vari-
ous parts of the country, that we are unable to print any more
copies in addition to the two million three hundred thousand
now issued each month. We have made special arrangements,
and can guarantee deliveries of all copies ordered through this
offer.

P. S—If it is convenient for you to send the $£.00 with the
order we will send you an additional copy of the magazine for
your trouble. Making twenty-one issues in all.

When this letter was used the full, regular subscription rate to
True Story Magazine for 2 years (24 months) was $4.50.

(8) Here’s your chance to get the two most remarkable true story
novels ever written—without charge, with your True Romances
renewal—if you act at once.

These two great books, “A Child of Love,” and “ The Truth
About a College Girl,” are unobtainable in any book shop, store,
or library. They are not for sale anywhere. The only way
they can be obtained is through a renewal and subscription to
True Romances Magazine.

Think of it, with your one year’s renewal to True Romances,
you get either of these wonderful books. With your two years’
renewal you may have them both.

And this most liberal offer comes at indeed an opportune time
for you. For your True Romances subscription is now due for
renewal.

632—33——9
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But you must act at once. Our supply of these great novels
is limited. And as soon as our present stock is exhausted, this
offer must be withdrawn,

And here is some more good news! The price of a year’s
subscription has been reduced from $3.00 to $2.50 but even so
you get one book without charge. The price of a two year sub-
scription is $5.00—and you get two novels without charge.

You need send no money now if it is not convenient. Just
sign and return the enclosed Gift Coupon at once. Your sub-
scription will be entered, and your books will be reserved in
your name. You can pay later, when we send you a
memorandum.

If you care to remit now, the books you desire will be sent
you immediately.

Cordially yours,
Fraxk MartiN, Manager,
Subscribers’ Service Bureau.

This letter was used during times when the full, regular subscrip-
tion prices to True Romances for two years were $4.00 and $4.50,
and the novels of no stated value were given with one and 2-year
subscriptions at the regular prices.

(9) Saves You Saves You
$1.00 SpeciAL Creprr MEMOrRaANDUM $1.00

Macfadden Publications will credit the subscriber named
below $1.00 under the full price to apply on a Two Years’ Sub-
scription for True Romances. The full, regular price for such
a subscription is $6.00. By endorsing this Credit Memorandum
on the back you need pay only $5.00.

During a part of the period that this so-called credit memorandum
was used, the full, regular price for a 2-ycar subscription was $4.00,
and for the balance of the period, $4.50. At no time was the full,
regular price for such a subscription $6.00.

(10)Saves You Saves You
$1.00 SpeciaL Crepit MemoraNpUM $1.00

Macfadden Publications will credit the subscriber named
below $1.00 under the full price to apply on a Two Years’ Sub-
scription for Dream World. The full, regular price for such
a subscription is $6.00. By endorsing this Credit Memorandum
on the back you need pay only $5.00.
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The full, regular prices for a 2-year subscription at different
times during the period that this so-called credit memorandum was
used were $4.50, $4.00, and $5.00. At no time during the period
was the full, regular price for such a subscription $6.00.

Letters and so-called credit memoranda or vouchers similar to
those set out above were used by respondent in soliciting subscrip-
tions to various of the magazines distributed by it.

Par. 5. In 1928 the total circulation of Dream World was over
250,000 a month, the subscription circulation was about 35,000 a
month, to which figure it had grown from about 3,000 a month in the
latter part of 1924. In 1928 the total circulation of Physical Cul-
ture Magazine was about 300,000 a month; the subscription circula-
tion was about 150,000 a month, to which figure it had grown from
about 60,000 a month in the early part of 1924. In 1928 the total
circulation of True Detective Mysteries was about 180,000 a month;
the subscription circulation was about 40,000 a month, to which
figure it had grown from 1,970 a month in the latter part of 1924,
In 1928 the total circulation of True Story Magazine was over
2,000,000 a month; the subscription circulation was about 200,000
a month, to which figure it had grown from about 65,000 a month
in the early part of 1924. In 1928 the total circulation of True
Romances was about 600,000 a month; the subscription circulation
was about 70,000 a month, to which figure it had grown from about
3,000 a month in the early part of 1924. For each of the above
magazines respondent circularizes for subscriptions, using the forms
of letters, circulars, so-called credit vouchers, and literature set out
above. In 1928 the total circulation of True Experiences was about
115,000 a month ; the subscription circulation was about 450 a month.
The subseription circulation of this magazine in the latter part of
1926 was about 500 a month. Respondent does not circularize for
subscriptions to this magazine.

Par. 6. Respondent regularly attempts to sell and sells subscrip-
tions for one and two years to its various magazines through agents
and news dealers at the prices which it represents in its circulars,
letters, and literature as special or reduced prices, The prices at
which the magazines are offered in the circulars, letters, and litera-
ture are the full, regular subscription rates or prices for the period
of subscription solicited, or something above them. At the price
offered by respondent through its literature the purchaser makes no
saving on the price of the subscription solicited. The prices at which
respondent in these circulars, letters, and literature offers to sell
the subscriptions solicited are not reduced or special prices. Such
offers are not made for only a 30-day period or to only the particu-
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lar persons to whom the literature is addressed. Such offers are to
anyone who will subscribe for the period, and such continue in effect
for two or more years at a time. At no time since January 1, 1924,
has the full, regular subscription rate or price for two years to either
True Story, True Experiences, True Romances, Physical Culture,

Dream World, Your Home, or True Detective Mysteries been
$6.00. The “full regular price ” for such a subscription to neither
of these magazines was ever $6.00.

Par. 7. The use by respondent of such statements and representa-
tions in its literature as those set out and described above. tends to
and does deceive and mislead purchasers and prospective purchasers
into the belief that the price at which respondent is offering the
particular subscription solicited is a price reduced from the regular
and usual price or rate for such subscription, and in such belief to
subscribe for respondent’s magazine or magazines, and tends to and
does divert trade to respondent from its competitors and otherwise
tends to injure competitors of respondent in their businesses.

CONCLUSION

The acts and practices of respondent as set forth in the foregoing
findings as to the facts constitute, under the circumstances therein
stated, unfair methods of competition in interstate commerce in
violation of the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the testimony, evidence, briefs, and argument by counsel
for the Commission, and the Commission having made its findings
as to the facts and conclusion that respondent has violated the pro-
visions of an act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,”

1t i3 now ordered, That respondent, Macfadden Publications, Inc.,
its officers, agents, representatives, and employees, cease and desist
from making statements or representations in advertisements in maga-
zines, periodicals, or newspapers, or in circulars, letters, pamphlets,
booklets, or other advertising literature circulated and distributed in
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connection with the offering for sale or sale in interstate commerce
of any of its magazines or other publications,

(1) That the regular or usual price of a particular subscription
to such magazine or publication is a certain definitely set
out sum when such is not the fact;

(2) That prospective purchasers or subscribers are being offered
a particular subscription to the magazine or publication at
a reduced price for a limited period of time unless said
subscription is actually so limited in point of time for
acceptance at such price;

(8) That the subscription to the magazine or publication at the
stated price is offered only to a certain limited and
specially selected group of persons when such is not the
fact.

And it is further ordered, That respondent, within 60 days after
the service upon it of a copy of this order, file with the Commission
a report in writing, setting forth in detail the manner and form in
which this order has been complied with and conformed to.
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Ix THE MATTER OF

UNITED STATES PENCIL COMPANY, INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1905. Complaint, Jan. 21, 1931—Decision, Apr. 11, 1932

Where a corporation dealing in pencils bought by it from the manufacturer (1)
complete and ready for sale and made in certain cases pursuant to its
instructions and specifications, or (2) in the rough for painting and im-
printing by it and addition of tips and erasers by a separate concern, and
in sale of aforesaid pencils to jobbers, large chain store and retail organi-
zations, and large business houses for their own use, and neither owning,
controlling, operating, nor interested in any factory making pencils from
the raw material into the finished produet, nor equipped itself to manu-
facture pencils from the raw material into the finished product;

Caused itself to be described in a paid lisling in a trade directory as * Makers
of finest quality lead pencils” and made no effort to have changed a free
and unauthorized listing in an earlier edition of the same directory in
which its name, under heading, * Pencils,” was Immediately followed with
the abbreviation * Mfrs.”;

With tendency and capacity to mislead and deceive jobbers, retailers and pur-
chasing public Into buylng from it as and for a manufacturer of pencils,
and thereby divert trade to it from competitors who are in fact such
manufacturers and from retailers who do not represent themselves as
such:

Hecld, That such practice, under the circumstances set forth, was to the preju-
dice of the public and competitors and constituted an unfair method of
competition,

Mr. (. Ed. Rowland for the Commission.
Miss Ruth Gottdiener, of New York City, for respondent.

Sy~opsts oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, a New York corporation engaged in the sale and distri-
bution of lead pencils to jobbers, retailers, and ultimate consumers
in the various States and the District of Columbia, and with princi-
pal office and place of business in New York City, with misrepresent-
ing business status or advantages and advertising falsely or mislead-
ingly in said respect, in violation of the provisions of section 5 of
such act, prohibiting the use of unfair methods of competition in
interstate commerce; in that—
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Respondent, as charged, engaged as aforesaid, and neither manu-
facturing the pencils dealt in by it, nor owning, operating, or con-
trolling any factory making the same, but purchasing its said pencils
from the manufacturers completely finished in the case of about
50 per cent, and in the natural wood in the case of the others, which
it paints and imprints with various names, addresses, and other
identifying marks at its place of business, represented itself through
trade directories and circulars as a manufacturer of lead pencils, au-
thorizing and approving the following of its name in a trade direc-
tory by the abbreviation “ Mfrs.” and by the slogan, in a subsequent
edition, “ Makers of finest quality lead pencils,” and falsely repre-
senting in circulars distributed to customers and prospective cus-
tomers, “ You save the jobber’s profit by buying direct from us”;
with effect of causing jobbers, retailers and the purchasing public
to buy its pencils in the mistaken belief that said statements and
representations were true, and with capacity and tendency so to do;
all to the prejudice of the public and competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, F1NpINGS AS TO THE FAcTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent above named, charging
it with the use of unfair methods of competition in commerce in
violation of the provisions of said act.

The respondent having entered its appearance, and having filed
its answer herein, hearings were had and evidence was thereupon
introduced on behalf of the Federal Trade Commission.

Thereupon this proceeding came on for final hearing on the brief
of counsel and the record, counsel for respondent having waived
oral argument, and the Commission having duly considered the
record and being fully advised in the premises, makes this its findings
as to the facts and conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, United States Pencil Co., Inc., is a
corporation, organized and existing under and by virtue of the laws
of the State of New York. It was incorporated in 1918 and has
its office and principal place of business at 487 Broadway, in the
City of New York, State of New York, where for more than one year
last past it has been engaged in the business of selling and distribut-
ing lead pencils, pencil cases, and pencil sets, to jobbers, retailers,
and ultimate consumers located at points in various States of the
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United States, and the District of Columbia. The officers of
respondent are D, Teitelbaum, president, and Samuel Fingerbut,
secretary and treasurer. Its sales for the year 1930 amounted to
approximately $300,000. Respondent causes its pencils, when sold, to
be transported from its place of business in the City of New York,
State of New York, through and into other States of the United
States and the District of Columbia to said purchasers thereof at
their respective points of location. In the course and conduct of its
said business respondent is in direct and active competition with
other individuals, partnerships, and corporations likewise engaged
in the manufacture, sale, and distribution of lead pencils in interstate
commerce among the several States of the United States and the
District of Columbia.

Par. 2. Respondent sells its pencils throughout the United States,
about 90 per cent of its business being done through the mails and
personal solicitation of the larger accounts, the balance by traveling
representatives. Respondent sells to F. W. Woolworth, S. S. Kresge
Co., and the American News Co., for resale to the public, and to
individual business firms, such as banks and large business houses for
their own office use. It obtains its customers principally by adver-
tising circulars, which it sends to names secured from trade direc-
tories of various kinds. Respondent also sends with its circulars
sample pencils, and if the recipient likes the pencil he sends an order
for a supply.

Par. 3. In the course and conduct of its aforesaid business respond-
ent buys all the pencils which it sells from various manufacturers and
distributors thereof. About 50 per cent of the pencils which it buys
are completely finished and ready for sale to the trade and publie,
and about 50 per cent are pencils in the rough, i. e., complete pencils
in the natural raw cedar, without paint, printing, tips, or erasers on
them. Respondent paints these pencils and imprints names thereon.
Where it is necessary to put tip and erasers on such pencils, respond-
ent sends them to another factory in which it has no interest of any
kind, to have this work done. Pencils which are painted and finished,
but without any name or other lettering imprinted on them, are
known in the trade as “blanks.” Respondent sells pencil blanks to
jobbers, and also imprints names on pencils at the order of jobbers or
individual consumers.

Par. 4. Respondent also sells two brands of pencils under the names
“Two Tone” and “ Evergreen.” These pencils are made for it by
the General Pencil Co., a manufacturer of pencils in Jersey City,
N. J. The pencil sold by respondent under the brand name Ever-
green is made for it by the General Pencil Co. under specifications
furnished said General Pencil Co. by respondent. These specifica-
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tions cover the kind and quality of wood to be used in the pencil, the
quality and degrees of hardness of the lead used, and the finish put
on the pencil. General Pencil Co. follows respondent’s directions as
to the materials from which the Evergreen pencil is made, and buys
the wood and lead from certain manufacturers for said pencil.
Respondent keeps in touch with the manufacture of its Evergreen
pencil by sending representatives to the factory of the General Pencil
Co. from time to time to consult with reference to the manufacturing
process. Respondent does not perform any operation of any kind in
connection with the manufacture of the Evergreen pencil. Respond-
ent sells its Evergreen pencils principally to consumers direct, only a
limited quantity being sold to jobbers. Where Evergreen pencils are
sold to jobbers, respondent gives the jobber a better price than it does
to the consumer whom it sells direct. General Pencil makes a pencil
which it sells under the brand name “ Semi-Hex,” in which it uses
the same wood and lead as it uses in the Evergreen pencil which it
makes for respondent.

Par. 5. Respondent paints and imprints lettering on the pencil
blanks which it buys. It has special machinery in its place of busi-
ness for painting pencils and for printing names and lettering on
them, and has four employees for the purpose. It does not put tips
or erasers on the pencils which it sells, but has this work done for it
under contract. Respondent does not do, and has no machinery or
facilities for doing, any operations in connection with the manu-
facture of pencils. The blank pencils as received by respondent are
complete and can be used to write with. Painting and imprinting,
such as done by respondent, are finishing operations, and not manu-
facturing operations. Fifty per cent of the pencils sold by respond-
ent are received by it complete and ready for sale to the trade and
public, all operations including painting, imprinting, and the affixing
of tips and erasers having been done by General Pencil Co., the
manufacturer thereof.

Par. 6. In the 1929 edition of Donnelly’s Industrial Directory,
Eastern District, the name of respondent appears under the heading
Pencils, with the abbreviation “Mfrs.” immediately following, to-
gether with its address, thereby representing that it is a manufac-
turer of pencils. In the 1930 edition of the same directory, under
the heading Pencils, respondent’s name appears as follows:

UNITED STATES PENCIL COMPANY, INC.
Makers of Finest Quality Lead Pencils
487 Broadway, New York City. Canal 0010

The 1929 listing was a free listing, and not an advertisement, and
respondent did not authorize it, but made no effort to have the listing
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changed to show it was not a manufacturer. The 1930 listing was an
advertisement, contracted for and paid for by respondent through
its secretary and treasurer, who authorized the party soliciting the
advertisement to write it out for his approval, which was done, and
he approved the wording.

Par. 7. On the advertising circulars sent out and distributed by
respondent to jobbers, retailers, and ultimate consumers appears the
wording “ You save the jobber’s profit by buying direct from us.”
Respondent is not a jobber of pencils, but is a distributor and sells to
jobbers. Respondent is distributor for all the pencils made by
General Pencil Co. which that company does not itself sell
under its own trade-mark names. Pencils sold by respondent, except
the Evergreen pencil, are sold both to jobbers and consumers, and in
some cases the pencils are sold direct to large consumers for as much
as 25 per cent less than the same pencils are sold to jobbers, but in all
cases are sold to the consumer for the same price or less than they
are sold to jobbers.

Par. 8. Respondent is not a manufacturer of pencils, and does not
own, control, operate, or have any interest in, any factory where
pencils are made from the raw material into the finished product.
The representation by respondent that it is a manufacturer of pencils,
as hereinabove set forth, is false, deceptive, and misleading, and has
the tendency and capacity to mislead and deceive jobbers, retailers,
and the purchasing public into buying pencils from respondent in
the mistaken belief that such representation is true, and thereby
diverts trade to respondent from competitors who are in fact manu-
facturers of pencils, and from retailers of pencils who do not
represent themselves as manufacturers.

CONCLUSION

The practice of respondent, United States Pencil Co., Inc., of
representing itself to be a manufacturer of pencils, under the condi-
tions and circumstances set forth in the foregoing findings as to the
facts, is to the prejudice of the public and respondent’s competitors,
and is an unfair method of competition in interstate commerce, and
constitutes a violation of section 5 of an act of Congress approved
September 26, 1914, entitled “An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the testimony taken and briefs filed herein, and the
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Commission having made its findings as to the facts and conclusion
that the respondent has violated the provisions of an act of Congress
approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,”

It is now ordered, That respondent, United States Pencil Co.,
Inc., its officers, agents, representatives, and employees in connection
with the sale and distribution of pencils in commerce between and
among the several States of the United States and the District of
Columbia cease and desist from representing in any manner, either
directly or indirectly, that it is a manufacturer of pencils, unless
and until said respondent actually owns, controls or operates a factory
in which pencils are manufactured.

1t is further ordered, That respondent shall within 60 days after
the service upon it of a copy of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which this order has been complied with and conformed to.

Commissioner Ferguson dissents.
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In THE MATTER OF

RELIANCE PENCIL CORPORATION

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THBE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 192}. Complaint, Mar. 6, 1931—Decision, Apr. 11, 1932

Where a corporation engaged in purchase of pencils both in the *rough ™ and
as finished products, from the manufacturer thereof, and in the business
of smoothing, polishing, painting, and stamping the former and attaching
brass ferrules and erasers thereto at its factory for the performance of
such so-called finishing operations, and in the sale to jobbers and retailers
of its sald pencils, which were (1) result of nearly two years’ laboratory
experiments and practical tests directed to development of desired smooth-
ness, color, strength, and size of the lead used, as well as to matter of
numerous brand names, shapes, and colors of the various pencils sold, and
were (2) made for it by the manufacturer with cedar and lead speclally
prepared for it in accordance with its secret formulse and specifications and
subject in case of both substances to its continuing scrutiny and regular
inspection and tests to secure quality and uniformity, but (3) came to it
in all cases ready to sharpen and write with, due to prior completion by the
manufacturer of the difficult and expensive operations necessary to bring
the pencil to such stage,

Prominently displayed phrase *Manufacturers of pencils * * *” imme-
diately under {ts corporate name, upon letterheads, billheads, catalogues,
circular letters, and other stationery and in advertisements in various
trade magazines, and referred in catalogues to a “new modern plant” at
a certain point, as the plant in which its pencils were made, and as * the
home of Reliance Pencils,” in which, “under continuous laboratory super-
vision, the entire process i3 carried on under one roof, under one control,”
and in a circular letter sent to customers made the statement that the
“lead is blended by our exclusive process,” facts being it was not a pencil
manufacturer, and neither owned, controlled, operated, nor had any in-
terest in any pencil factory, and plant In question was that of the manu-
facturer from which it purchased pencils dealt in by it as aforesald, and
which had an undisclosed flnancial interest in it, but in which it itself
had no interest of any kind;

With tendency and capacity to mislead and deceive jobbers and retailers into
buying pencils from it In the mistaken belief that aforesaid statements
and representations were true, and thereby divert trade to it from com-
petitors who as manufacturers in fact of penclls shared the trade advan-
tage due to jobber's and retafler’s preference to deal with the manutfac-
turer by reason of latter’s financial responsibility and assurance of secur-
Ing uniform quality and refund or exchange of defective pencils:

Held, That such practices, under the conditlons and circumstances set forth,
were to the prejudice of the public and competitors and constituted unfair
methods of competition.

Mr. G. Ed. Rowland for the Commission.
Brodek, Raphael & Eisner, of New York City, for respondent.
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Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, a New York corporation engaged in the sale and distribu-
tion of lead pencils to jobbers and retailers at points in the various
States and the District of Columbia, and with principal office and
place of business in New York City, with misrepresenting business
status and advertising falsely or misleadingly in said respect, in
violation of the provisions of section 5 of such act, prohibiting the
use of unfair methods of competition in interstate commerce.

Respondent, as charged, engaged as aforesaid and neither manu-
facturing the pencils dealt in by it, nor owning, operating or con-
trolling any factory making the same, and with no exclusive process
for blending the lead used, but purchasing its said lead pencils in
the rough, from the manufacturers, and finishing the same at its
factory, where it smooths, polishes, and paints them, stamps the
name thereon and affixes thereto a brass tip and eraser, falsely
represents itself through letterheads, billheads, stationery, catalogues,
and advertisements in trade magazines as a pencil manufacturer,
making, among others, the following representations and statements:

Placing, on letterheads, billheads, circular letters, etc., immediately
under its name, the words “ Manufacturers of pencils, penholders,
erasers ”’;

Placing, immediately under its name, substantially the same words
in its advertisement in various trade journals;

Placing the word “ manufacturers ” under its name in a catalogue
prepared and distributed by it and the language, in connection with
a description of a pencil factory, “the home of Reliance Pencils.
Here, under continuous laboratory supervision the entire process is
carried on under one roof, under one control.”

Respondent further, as alleged, stated in a letter sent to customers
and prospective customers “ This lead is blended by our exclusive
process * * *7

% Said false, deceptive, and misleading statements and representa-
tions,” as alleged, “ have the tendency and capacity to and do cause
jobbers and retailers, residing in various States of the United States
to purchase the lead pencils sold by respondent in the mistaken
belief that such statements and representations are true,” and said
alleged acts and practices “are all to the prejudice of the public
and respondent’s competitors,” some of whom “own and operate a
factory in which are manufactured the lead pencils which they sell,
and who sell said lead pencils in interstate commerce without any
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false, deceptive, or misleading representations,” and some of whom
“ buy the lead pencils which they sell from the manufacturers thereof,
and who sell them in interstate commerce without representing that
they are the manufacturers thereof.”

Upon the foregoing complaint, the Commission made the following

REeporT, FINDINGS AS TO THE FActs, AND ORDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent above named, charging
it with the use of unfair methods of competition in commerce in
violation of the provisions of said act.

The respondent having entered its appearance, and having filed
its answer herein, hearings were had and evidence was thereupon
introduced on behalf of the Commission and respondent before an
examiner of the Federal Trade Commission.

Thereupon this proceeding came on for final hearing on the briefs
and arguments of counsel, and the record, and the Commission hav-
ing duly considered the record and being fully advised in the prem-
ises, makes this its findings as to the facts and conclusion drawn
therefrom:

FINDINGS AS TO THE FACTS

Paracrapn 1. Respondent, Reliance Pencil Corp., is a corporation,
organized under the laws of the State of New York in April, 1929,
having its office at 777 Broadway, in the city of New York, State of
New York, and its factory in the city of Mt. Vernon, in the State
of New York. The officers of respondent are Maurice E. Levine,
president, and Louis Oskrov, secretary and treasurer. Respondent
is now, and has been ever since its organization engaged in the busi-
ness of smoothing, polishing, painting, and stamping lead pencils,
and attaching brass ferrules and erasers thereto, and selling and dis-
tributing said finished lead pencils to jobbers and retail dealers lo-
cated at points in the various States of the United States, and the
District of Columbia, Respondent causes said pencils, when so sold,
to be transported from its factory in the said city of Mt. Vernon,
State of New York, through and into other States of the United
States and the District of Columbia, to the purchasers thereof at their
respective points of location.

In the course and conduct of its said business, as aforesaid, re-
spondent is in direct and active competition with other individuals,
partnerships, and corporations engaged in the manufacture, sale,
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and distribution of lead pencils in interstate commerce among the
various States of the United States and the District of Columbia.

Par, 2. In the course and conduct of its business respondent has
represented by its letterheads, billheads, circular letters, and other
stationery, catalogues, and through advertisements in trade maga-
zines having a general circulation throughout the various States of
the United States, that it is a manufacturer of lead pencils. Upon
its letterheads, billheads, catalogues, circular letters, and other
stationery, and in its advertisements in various trade magazines,
respondent prominently displays the phrase “ Manufacturers of pen-
cils, penholders, erasers ” immediately under its corporate name. In
its catalogues, which it distributes to its customers, respondent
causes the word “ manufacturers” to be printed immediately under
its corporate name. Respondent advertises in such trade papers as
Modern Stationery, Geyer’s Stationery, Pacific Stationer, Southern
Stationer, and Office Appliances.

In a catalogue formerly distributed by respondent to its customers,
bearing date of September 1, 1929, appears a reference to a “new
modern plant” at Lewisburg, Tenn., as the plant in which re-
spondent’s pencils are made, and said plant is further referred to in
said catalogue, as follows:

This plant 1s the home of Reliance Pencils, Here, under continuous
laboratory supervision, the entire process is carried on under one roof, under
one control.

Respondent has discontinued using said catalogue, and has sub-
stituted one bearing the date of 1931, in which the above quoted
statement does not appear. Respondent formerly sent out a circular
letter to its customers containing the statement: “ This lead is
blended by our exclusive process.” The use of this circular has been
discontinued by respondent, and at the present time respondent does
not send out circular letters of any kind.

Par. 3. Respondent buys all of the pencils which it sells from
Houston & Liggett, a company engaged in the manufacture of
pencils, located at Lewisburg, Tenn. Respondent has no interest of
any kind in the Houston & Liggett Co., and does not in any manner
control said company, but Houston & Liggett has a financial interest
in respondent’s business, the nature and extent of which was not
shown due to the objection of respondent’s counsel. All of the
processes of manufacture of the lead pencils which respondent sells
are performed by Houston & Liggett at its factory at Lewisburg,
Tenn.
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The pencils as received by respondent from Houston & Liggett are
in what is called in the trade the “rough.” A pencil in the rough
is a pencil which can be sharpened and used to the same extent as a
fully finished pencil, but it is not salable to the public in the United
States in that condition. Respondent maintains a factory at M.
Vernon, N. Y., 50 by 54 feet in size, in which it employs from six to
eleven workmen, who are engaged in smoothing, polishing, painting,
and imprinting pencils received by respondent from Houston &
Liggett, affixing brass tips and erasers thereto, and packing and
shipping said pencils.

Pag. 4. Pencils are manufactured from pencil slats, which are thin
pieces of wood, 714 inches long by 214 inches wide, two of which are
required for the manufacture of seven lead pencils. The slats are
grooved with seven grooves, the leads are then placed in the grooves
of one of the slats and another slat, similarly grooved, is laid on the
first slat containing the leads, and the two slats are securely glued
together, forming what is called a “ capped slat.” The capped slat
is then run through a shaping machine which separates it into rough
pencils of the shape desired for the finished pencil. These are all
manufacturing operations which are difficult and expensive, requir-
ing a large investment in machinery, and the employment of skilled
workmen. The pencils are then smoothed, polished, painted, im-
printed with the name and grade of pencil, a brass tip and eraser
affixed, and packed for shipment.

Some of the large manufacturers of lead pencils in the United
States own timberlands from which the wood used in the production
of their pencils js obtained, as well as sawmills which prepare the
timber for use. Some of said manufacturers also compound and pre-
pare the lead used in their pencils.

Par, 5. The best wood for use in the manufacture of lead pencils is
southern red cedar, the largest supply of which is found in the States
of Tennessee, Alabama, Georgia, and Mississippi. Southern red
cedar for use in the manufacture of lead pencils is produced in several
grades, the highest of which is known as No. 1, and is southern fence
rail cedar, from 75 to 150 years old ; this is followed by Nos. 2 and 3,
which range in age from 45 years to 80 years. Grades below No. 3
are not suitable for the manufacture of lead pencils. Owing to the
scarcity of southern red cedar all manufacturers of lead pencils are
using western cedar to & large and increasing extent in the manufac-
ture of their pencils.

The lead pencil which retails at 5 cents comprises approximately
99 per cent of all pencil sales in the United States. Each of the
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leading pencil manufacturers has a 5-cent pencil, which is its leader.
Respondent markets 36 or 37 different brands of lead pencils of
various grades. Its 5-cent leader is called Templar, and is made of
the best grade southern red cedar. Its Utopian, Exclusive, Spec-
tator, and Sceptoe brands are made of lower grades of southern red
cedar, and its drawing pencils are made of the best grade of southern
red cedar. The quality of the wood entering into the manufacture of
respondent’s pencils is indicated in its catalogue; where the best
grade of wood is used it is so stated, and where lower grades are
used the fact is indicated by the statement that the pencil is made of
southern red cedar. Where no wood is mentioned the pencil is made
of western cedar.

With the exception of one manufacturer, who uses both southern
red cedar and western cedar in its 5-cent pencil, all the principal
competitors of respondent use western cedar in the 5-cent pencils
which they manufacture and sell. Southern red cedar costs approxi-
mately 50 cents more per gross of pencils than does western cedar,

Par. 6. Respondent obtains all of the pencils which it sells from
Houston & Liggett, located at Lewisburg, Tenn. Forty to fifty per
cent of the pencils sold by respondent are received by it from Houston
& Liggett completely finished, and ready for the market, the finishing
operations having been done by Houston & Liggett. The remainder
of its pencils are received by it in the rough, and respondent does
the finishing operations at its factory at Mt. Vernon, N. Y. Houston
& Liggett, through a holding company, owns or operates the largest
supply of southern red cedar in the United States, and manufactures
pencil slats which it sells to pencil manufacturers throughout the
United States.

Par. 7. Subsequent to its organization respondent did not offer for
sale any pencils for a period of about a year and nine months.
During that period the president of respondent was engaged in
laboratory experiments and practical tests in developing the kind
and quality of pencils which it desired to offer for sale. These ex-
periments and tests were directed to the development of the smooth-
ness, color, strength, and size of the lead used in its pencils, as well
as the brand names, shapes, and colors of the various pencils which
it sells. There are five degrees of lead in respondent’s Templar
pencil, and it required three months’ experimentation to get the
required quality of lead, and there are six degrees of lead in its draw-
- ing pencils, which required nine months of experimentation to

perfect.
632—33—10



134 FEDERAL TRADE COMMISSION DECISIONS
Findings 16 F. T. C.

Respondent procures the lead it uses in its pencils from M. A.
Furst & Co., of Atlanta, Ga., which is the only manufacturer of leads
for the pencil industry, except the large pencil manufacturers who
compound and prepare their own leads. M. A. Furst & Co. prepare
leads according to the specifications furnished it by each pencil
manufacturer. There are no standard degrees of lead known as
No. 1, No. 2, No. 3, etc. Respondent furnished the specifications for
the lead it desired to use in its pencils to Houston & Liggett, who
placed orders for the lead with M. A. Furst & Co., which company
furnished Houston & Liggett with the lead prepared in accordance
with the specifications. The quality of lead used in respondent’s
leading brands of pencils is superior to that used in its other brands.
The formule of the leads used by respondent in its pencils are not
known to respondent’s competitors. _

Respondent devoted considerable time and thought to the selection
of names for its 36 or 37 brands of pencils in order that they would
not conflict with names used by competitors, and would be short and
easily remembered. Respondent’s pencils retail at from 1 cent each
to 10 cents each.

At all times the president of respondent watches and inspects the
quality of the cedar used in its pencils, and at intervals of from 30 to
60 days he visits the factory of Houston & Liggett for this purpose.
The lead used in its pencils is regularly inspected and tested by
respondent at its factory in Mt. Vernon, N. Y., so as to insure at all
times a uniform product.

Par. 8. Respondent is in competition with many manufacturers
of pencils in the United States. Among these competitors are some
who manufacture everything which goes into the finished lead
pencil which they sell, including the slats, leads, and erasers. Other
smaller competitors buy the pencil slats and begin their manu-
facturing processes at that point, as described in paragraph 4 herein.
Each pencil manufacturer has a 5-cent pencil which is its largest
selling pencil. Respondent’s prices to the trade for its pencils are
the same as those of its competitors for similar grades.

Par. 9. There is an advantage in the trade in being known as
a manufacturer of lead pencils because jobbers and retail dealers
prefer to buy from a manufacturer because they are assured of getting
pencils of a uniform quality at all times, and also because of the
financial responsibility of the manufacturer, which assures the jobbers
or retail dealers of being able to return any pencils which prove
defective for exchange or refund. The pencils sold by respondent
are of a uniform quality from year to year.
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Par. 10. Respondent is not a manufacturer of pencils, and does.
not own, control, operate, or have any interest in any factory where
lead pencils are made. The operations which respondent performs,
described in paragraph 3 herein, are known as finishing operations
in the pencil industry, and while they are necessary in order to make
the lead pencils merchantable in the United States, they are not
essential operations to the manufacture of the pencil. A pencil in
the rough is as efficient for writing purposes as is one that has
been finished. Many thousands of gross of lead pencils without
finish are sold by United States pencil manufacturers to foreign
countries for use therein.

Par. 11, The statements and representations made by respondent
that it is a manufacturer of lead pencils, and describing the factory
of Houston & Liggett as the “home of Reliance Pencils,” as set
forth in paragraph 2 herein, are false, deceptive, and misleading
and have the tendency and capacity to mislead and deceive jobbers
and retailers into buying pencils from respondent in the mistaken
belief that such statements and representations are true, and thereby
divert trade to respondent from competitors who are in fact manu-
facturers of lead pencils.

CONCLUSION

The practices of respondent, Reliance Pencil Corp., under the
conditions and circumstances set forth in the foregoing findings as
to the facts, are to the prejudice of the public and respondent’s com-
petitors, and are unfair methods of competition in interstate com-
merce, and constitute a violation of section 5 of an act of Congress
approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.” '

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the
respondent, the testimony taken and briefs filed herein, and oral
argument of counsel, and the Commission having made its findings as
to the facts and conclusion that the respondent has violated the pro-
visions of an act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,”

It i3 now ordered, That respondent, Reliance Pencil Corp., its
officers, agents, representatives and employees, in connection with the
sale and distribution of lead pencils in commerce between and among
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the several States of the United States, and the District of Columbia,
cease and desist from:

(1) Representing in any manner, either directly or indirectly, on
its letterheads, billheads, envelopes, catalogues, circular letters, and
any other stationery, that it is a manufacturer of lead pencils, unless
and until said respondent actually owns, controls, or operates a
factory in which it performs the operations necessary to the manu-
facture of a lead pencil. .

(2) Inserting, or causing to be inserted in newspapers, magazines,
or other periodicals, advertisements in which it represents itself to
be a manufacturer of lead pencils, unless and until said respondent
actually owns, controls, or operates, a factory in which it performs
the operations necessary to the manufacture of a lead pencil.

(3) Representing in any manner, either directly or inferentially,
that a factory belonging to a corporation in which respondent has
no financial or proprietary interest, is a factory owned, controlled,
or operated by respondent.

1t i3 further ordered, That respondent shall within 60 days after
the service upon it of a copy of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which this order has been complied with and conformed to.

Commissioner Ferguson dissents.
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Ix tHE MATTER OF

J. MERRELL REDDING INDIVIDUALLY AND TRADING
AS THE NIX-NOX COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1983. Complaint, Feb. 6, 1932 *—Decision, Apr. 25, 1932

Where an individual engaged in sale of its so-called “ Nix-Nox Fluid ” for auto-
motive use, falsely represented and advertised that said product mixed with
gasoline in proportion of one part to a thousand would increase power,
permit operation on a leaner mixture, and increase mileage considerably;
with result of misleading and deceiving dealer purchasers and consuming
public to whom such representations were repeated by said dealer pur-
chasers, into believing same to be true, inducing purchase of product in
question in reliance on such belief, and diverting trade from and otherwise
injuring competitors of said individual, and with capacity and tendency so
to mislead, deceive and divert:

Held, That such practices, under the conditlons and circumstances set forth,
were to the prejudice and injury of the public and competitors and to the
detriment and restraint of fair and legitimate competition in industry
concerned, and constituted unfair methods of competition.

Mr. Henry C, Lank for the Commission.

Syx~orsis or CoMPLAINT !

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent individual, engaged under his own name and also as afore-
said, in sale of a fluid for mixing with gasoline for automotive use,
and with principal place of business in Dallas, Tex., with misrep-
resenting results of product and advertising falsely or misleadingly
in said respect, in violation of the provisions of section 5 of such act,
prohibiting the use of unfair methods of competition in interstate
commerce; in that respondent falsely represented that his said prod-
uct, mixed with gasoline in certain proportions for automotive use
will increase power and permit operation on a leaner mixture, and in-
crease mileage considerably if the carburetor is cut down, and printed
and distributed advertisements containing such false representations
and statements; with effect of misleading and deceiving dealer pur-
chasers into believing said representations to be true, inducing their
purchases in reliance upon such erroneous belief, and diverting trade
from and otherwise injuring competitors, and of also misleading

1 Amended.
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and deceiving consuming public into believing representations of
similar tenor repeated to them by dealer purchasers thus misled, to
be true, and thereby inducing purchase of mixture containing
product in question, and with capacity and tendency so to mislead
and deceive dealer purchasers of said product, and the consuming
public and so to divert trade; to the prejudice and injury of the pub-
lic and competitors, from whom trade is thus unfairly diverted, and
to the restraint and detriment of free, fair, and legitimate competi-
tion in the motor fuel industry concerned.

Upon the foregoing complaint, the Commission made the following

ReporT, FINDINGS A8 TO THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission on October 28, 1931, issued its
complaint and thereupon served the same as required by law upon
J. Merrell Redding, individually and trading under the name and
style, The Nix-Nox Co., and on February 6, 1932, issued its amended
complaint and thereupon served the same as required by law upon
J. Merrell Redding, individually and trading under the name and
style, The Nix-Nox Co., in which amended complaint it was charged
that the respondent was using unfair methods of competition in
interstate commerce in violation of the provisions of section 5 of said
act. By notice contained in said amended complaint respondent was
notified and required within thirty days from the day of service,
unless said time be extended by order of the Commission, to file
with the Commission an answer to said amended complaint; and in
said notice respondent was further notified of the provisions of the
Commission’s rules of practice with respect to answer and failure
to answer said provision being set forth in haec verba in said
notice and providing in part as follows (Rule III, sub. div. 3) :

(3) Failure of the respondent to appear or to file answer within the time as
above provided for shall be deemed to be an admission of all allegations of
the complaint and to authorize the Cammission to find them to be true and to
waive hearing on the charges set forth in the complaint,

Respondent has not at any time caused his appearance to be
entered in this proceeding nor has he during the said thirty-day
period specified in said notice, or at any time, made or filed answer
to said amended complaint. He has at no time required that the
time within which he may file answer be extended, nor has the com-
mission granted any such extension of time,
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Thereupon this proceeding came on for final hearing; and the
Federal Trade Commission, acting pursuant to said act of Congress
and its aforesaid rules of practice, having duly considered the record
and being fully advised in the premises, makes this its report in
writing, stating its findings as to the facts and conclusion drawn
therefrom:

FINDINGS AS TO THE FACTS

Paragrarn 1. The said respondent, J. Merrell Redding, is an in-
dividual and has maintained a place of business in the city of Dallas,
State of Texas. The said respondent for more than one year last
past has been engaged in the sale in interstate commerce among the
several States of the United States under his own name and under the
trade name and style, The Nix-Nox Co., of a fluid for mixing with
gasoline when the gasoline is to be used as a motor fuel, which fluid
respondent has sold under the name Nix-Nox Fluid. Respondent
has sold and distributed his said product to persons, firms, and cor-
porations located in various States of the United States dealing in
motor fuels and gasoline and the said dealer purchasers in turn
have resold the said product after mixing it with gasoline to the
consuming public. The said respondent has caused his said product
when sold by him to be transported in interstate commerce from
the city of Dallas in the State of Texas to the purchasers thereof
located at various points in States of the United States other than
the State of Texas. In the course and conduct of his said business
said respondent has been in competition with other individuals, part-
nerships, and corporations engaged in the sale and distribution in
interstate commerce of fluids for treating gasoline when the gasoline
is to be used as a motor fuel so as to increase the power and allow
the motor to operate on a leaner mixture. And respondent has also
been in competition with other individuals, partnerships, and cor-
porations engaged in the sale and distribution in interstate commerce
of motor fuels which increase the power and allow the motor to oper-
ate on a leaner mixture than is possible with untreated gasoline,

Par. 2. The said respondent in connection with the sale of his
product in interstate commerce has made numerous statements and
representations that his said product Nix-Nox Fluid is to be mixed
with gasoline, and that when one part of his said product Nix-Nox
Fluid is mixed to 1,000 parts of gasoline and used as a motor fuel
that Nix-Nox IFluid increases the power and allows the motor to
operate on a leaner mixture, and if the carbureter is cut down the
mileage is increased considerably, These statements and represen-
tations are false and said fluid when mixed with gasoline and used



140 FEDERAL TRADE COMMISSION DECISIONS
Conclusion 16F.T.C.

as a motor fuel does not increase the power and does not allow the
motor to operate on a leaner mixture and the carburetor can not be
cut down so as to furnish a leaner mixture by reason of the addition
of Nix-Nox Fluid to the gasoline and the mileage is not thereby
increased considerably.

Par. 3. The said respondent has had printed advertisements con-
taining all of the above representations and statements and for more
than one year last past has caused said printed advertisements to be
distributed to purchasers and prospective purchasers of his said
product located in various States of the United States. The above
stated representations and statements of respondent by means of
which he has offered for sale and sold his said product are false and
have had the capacity and tendency to mislead and deceive and have
misled and deceived the dealers purchasing his product into the belief
that the said representations were true and have the tendency to
induce and have induced the purchasers of respondent’s product to
purchase the same in reliance upon such erroneous belief and have
tended to divert trade from and have diverted trade from and other-
wise injured competitors of respondent.

Par. 4. The dealers who have purchased respondent’s product Nix-
Nox Fluid have mixed the same with gasoline in accordance with the
directions of respondent and have sold the resulting mixture to the
consuming public as a motor fuel. The said dealers in reliance upon
the above mentioned representations and by means of the printed
advertisements have sold the said resulting mixture to the consuming
public under the false representations and statements made to them
by the respondent that the said resulting mixture increases power and
allows the motor to operate on a leaner mixture and if the carbureter
is cut down the mileage is increased considerably. The above false
representations and statements have had and have the capacity and
tendency to mislead and deceive and have misled and deceived the
consuming public into the belief that the said representations and
statements were true and have the tendency to induce and have
induced the purchase of the said resulting mixture containing re-
spondent’s product in reliance upon such erroneous belief,

CONCLUSION

The practices of said respondent, J. Merrell Redding, under the
conditions and circumstances described in the foregoing findings are
unfair methods of competition in interstate commerce and (a) preju-
dice and injure the public, (b) unfairly divert trade from and other-
wise prejudice and injure respondent’s competitors, and (c) operate
as a restraint upon and a detriment to the freedom of fair and legiti-
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mate competition in the motor fuel industry and constitute a violation
of section 5 of an act of Congress approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the record, and the Commission having made its re-
port in which it stated its findings as to the facts and conclusion
that respondent, J. Merrell Redding, individually and trading as
The Nix-Nox Co. has violated the provisions of an act of Congress
approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,”

1t is now ordered, That respondent, J. Merrell Redding, his agents,
servants, and employees in connection with the advertising, offering
for sale or sale in interstate commerce of his product, which re-
spondent describes and designates Nix-Nox Fluid, do cease and
desist:

From representing or causing to be represented that his said
product when mixed with gasoline and used as a motor fuel increases
the power of the motor and allows the motor to operate on a leaner
mixture and from representing or causing to be represented that
the carbureter can be cut down by reason of the addition of respond-
ent’s product and the mileage is thereby increased considerably, or
from making any such representations, either directly or indirectly,
by any other word or words or statements of like import, unless and
until respondent’s said product actually contains properties which
when mixed with gasoline and used as a motor fuel increases the
power of the motor and allows the motor to operate on a leaner
mixture and enables the carbureter mixture to be made leaner by
reason of the addition of respondent’s said product and thereby
increasing the mileage.

1t is further ordered, That the respondent, J. Merrell Redding
shall, within 60 days after the service upon him of a copy of this
order, file with the Federal Trade Commission a report in writing
setting forth in detail the manner and form in which he has com-
plied with the order to cease and desist herein above set forth.
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Ix Tue MattER OF
CRESCENT CREAMERY COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC, §
OI' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1984. Complaint, Oct. 29, 1931—Order, Apr. 25, 1932

Consent order requiring respondent corporation, its agents, etc.,, to cease and
desist, in aid or furtherance of production, sale, and distribution of butter
In interstate commerce, from representing, publishing, ete. (e¢) any false
and defamatory statements purporting to describe manufacture, sale, or
composition of oleomargarine; (b) matter or information stating said
product, or cocoanut oil contained therein, is foul, insanitary, etc., or unfit
for human consumption, or (¢) that sale of said product is a rich man’s
graft, or false information concerning cost of materials used in manufac-
ture thereof; all as in said order more specifically set forth.

Mr., PGad B, Morehouse for the Commission,
COMPLAINT

Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,” the Federal Trade Commission charges that
Crescent Creamery Co., a corporation, hereinafter referred to as
respondent, has been and is now using unfair methods of competi-
tion in interstate commerce in violation of the provisions of section 5
of said act and states its charges in that respect as follows:

Paracrarir 1. The respondent, Crescent Creamery Co., is a cor-
poration organized and existing under the laws of the State of South
Dakota and has its office and principal place of business at 801
North Main Street, in the city of Sioux Falls, State of South Dakota.
Said corporation is now, and for more than two years last past, has
been engaged in the manufacture, sale, and distribution of butter,
which when manufactured or produced is shipped and transported
from its principal place of business in the State of South Dakota in,
into, and through the States of Iowa, Minnesota, and various other
States of the United States to retailers, produce dealers and other
customers located therein for delivery and resale to the ultimate
consumer, In the course and conduct of the corporate business as
aforesaid respondent is and has been in competition over a coexten-
sive area with other individuals, partnerships, and corporations en-
gaged in the sale and distribution in interstate commerce of oleomar-
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garine, a product widely used by the consuming public as a substitute
for, and in lieu of, butter.

Pagr. 2. In the course and conduct of its business, as aforesaid,
respondent, by its officers, agents, and employees, in a manner and
form designed and well calculated to injure and bring into disrepute
generally, all of its competitors dealing in and distributing oleomar-
garine in interstate commerce, has been widely publishing, republish-
ing and distributing to retailers, produce dealers, and the consuming
public misleading, false, and defamatory statements purporting to
be descriptive of the ordinary and usual process of manufacture and
composition of oleomargarine, to wit: That the manufacture and
sale of oleomargarine “is a rich man’s graft”, and that oleomar-
garines are made from cocoanut oil and certain other ingredients;
that the cocoanut oil, such as is used in American oleomargarine, is
made from copra. Respondent further disparages and maligns the
competitive product, oleomargarine, conveying by means of impli-
cation, as well as direct statements, the misinformation to retailers,
produce dealers, and other consumers that in the ordinary and usual
process of manufacture of oleomargarine the cocoanut oil contained
therein is foul, filthy, and insanitary or otherwise unfit and unhealthy
for human consumption; that it is of the same stock as is used for
soap greasej that it is comparable with stable manure; and swarms
of half-naked Malays, perspiring under tropical heat, trample under
bare feet the copra which is going to be made into the “ poor man’s
butter,” by “poor man’s butter ” meaning and intending oleomar-
garine; whereas in truth and in fact such statements are not descrip-
tive of the ordinary and usual process of manufacture and composi-
tion of oleomargarine, and certain grades of oleomargarine do not
contain cocoanut oil, but are made from beef fats, vegetable oils, nut
margarine and other products which ordinarily and usually are
manufactured and produced under sanitary and healthful condi-
tions and are in no way comparable with stable manure, or other
compost or filth and are not derived from cocoanut oil obtained by
stamping copra with the bare feet of sweating Malays under tropical
heat, and which are not in any other way unfit or unhealthful for
human consumption.

Par. 3. In the course and conduct of its business, as aforesaid,
respondent has published, republished, and distributed to retailers,
produce dealers, and other consumers false, misleading, and dispar-
aging statements designed and well calculated to cause the reader
thereof to believe that a thousand pounds of oleomargarine is made
at a cost of $107.50 and giving a certain recipe containing only four
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ingredients, thereby inducing the reader to the conclusion that such
recipe, with the prices given, applies to all oleomargarine products
and that the sale and distribution thereof by respondent’s competi-
tors constitutes a “ graft ” thereby meaning and intending to imply
that the public is swindled as well as injured in health in the pur-
chase and consumption of said competitive product, when in truth
and in fact such recipe and such cost neither fairly nor accurately
represent either the usual ingredients or the usual cost in connection
with the ordinary and usual production of oleomargarine being dis-
tributed and sold in interstate commerce.

Par. 4. That such false, misleading, and disparaging statements,
publications, and republications have the tendency to and substan-
tially do injure the sale and distribution in interstate commerce of
the product known as oleomargarine and tend to and do actually
hinder and prevent and decrease its use by the consuming public as
a substitute for respondent’s product, thereby threatening with in-
jury or actually injuring to a substantial extent respondent’s com-
petitors in interstate commerce and diverting trade from respondent’s
competitors to respondent.

Par, 5. The acts and things above alleged to have been done and
the false and misleading representations alleged to have been made,
published, and distributed by respondents are to the prejudice of
the public and competitors of respondents and constitute unfair
methods of competition within the intent and meaning of section 5
of an act of Congress entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
approved September 26, 1914,

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon complaint and the answer of respondent in which
respondent refrains from contesting the proceeding and consents
that the Commission may make, enter, and serve upon it an order to
cease and desist, from the methods of competition charged in the
complaint, and the Commission being fully advised in the premises
having thereupon concluded that the respondent has violated section
5 of an act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”,

It i3 now ordered, That the respondent, Crescent Creamery Co.,
a corporation, and its agents, representatives, servants, and em-
ployees, in the aid or furtherance of the production, sale and distri-
bution of butter in interstate commerce cease and desist from:
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Representing, publishing, republishing, or distributing to its mem-
bers, or directly or indirectly to retail dealers, produce dealers or
the consuming public (a¢) any false and defamatory statements,
directly or indirectly purporting to be descriptive of the manufac-
ture, or sale, or composition of oleomargarine; (&) any matter or
information stating directly or by implication that oleomargarine
in the ordinary and usual process of being manufactured, or coco-
nut oil contained in such oleomargarine, is foul, filthy, or insanitary,
or otherwise unfit for human consumption; (¢) any direct statement
or matter containing the implication that the sale of oleomargarine
is a rich man’s graft, or any false information concerning the cost
of the materials used in the manufacture of oleomargarine.

It is further ordered, That the said respondent within 60 days
from and after the date of the service upon it of this order shall file
with the Commission a report in writing setting forth in detail the
manner and form in which it is complying and has complied with the
order to cease and desist hereinabove set forth.
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IN T™HE MATTER OF

JOSEPH COOPER, DOING BUSINESS AS SILKTEX
HOSIERY & LINGERIE CO., ETC.

COMPLAINT (SYNODSIS), FINDINGS, AND ORDER IN REGARD TO TIE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914

Docket 1997. Complaint, Jan. 20, 1932—Decision, Apr. 25, 1932

Where an individual engaged in purchase of hoslery, and of underwear or
lingerie not composed of silk, and in resale thereof through house to
house canvassers, in competition with manufacturers selling hosiery, silk
and other lingerie direct to consuming publie, and in competition with
others purchasing such articles from manufacturers thereof and reselling
same to retail and other dealers in the ordinary course of trade,

(a) Set forth trade names employed by him including word *“ Mills,” in
advertisements for canvassers in newspapers and periodicals published in
various States, and made such statements ag “ From mill to you”, “ Silk-
tex Mills’ factory prices”, and * Manufacturing wearlng apparel for the
entire family ”, in descriptive leaflets, circulars, form letters, color cards,
catalogues, etc., furnished by it to his canvassers or agents and by them
displayed to customers and prospective customers, and set forth upon his
letterheads two pictures representing mills or factories, together with
word “lingerie” under one and word “hosiery” under the other, not-
witlhstanding fact said individual neither owned, operated, nor controlled
any mill or mills and was not a manufacturer; with capacity and tend-
ency to mislead and deceive canvassers or prospective canvassers and
purchasing public into believing him to be a manufacturer selling and
distributing articles dealt in at a saving In price, and induce latter’s
purchases in reliance on such belief, and with effect of so misleading,
etc.; and

(b) Set forth in aforesaid advertisements for canvassers, words “ complete line
of silk underwear”, and in descriptive leaflets, etc., supplied to such can-
vassers, a8 aforesaid, words “ Silktex ", “ silk ", “ sllk rayon”, and “ rayon
sllk " in connection with sale of its said lingerie; with capacity and tend-
ency to mislend and dececive canvassers or prospective canvassers into be-
lieving said individual to be a dealer in silk underwear and induce many of
the consuming public to purchase his sald lingerfe as and for articles com-
posed in whole or in part of silk, 1, e, material derlved from the product
of the silk worm, and with effect of so misleading, ete.:

Held, That such practices, under the circumstances set forth, unfairly diverted
trade from and otherwise prejudiced and injured competitors, operated as
a restraint upon and detriment to the freedom of fair and legitimate com-
petition In the industry concerned, prejudiced and injured the public, and
constituted unfair methods of competition,

Mr, Henry C. Lank for the Commission.
AMr. Lewis Liberman, of Camden, N. J., for respondent.
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Sy~opsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission ‘Act, the Commission charged re-
spondent individual, engaged in the purchase of hosiery, lingerie and
other merchandise, and in the resale thereof upon orders received
by house to house canvassers or solicitors, and with place of business
in Philadelphia, with using misleading trade names, misrepresent-
ing business status or advantages, naming product misleadingly, and
advertising falsely or misleadingly, in violation of the provisions
of section 5 of such act, prohibiting the use of unfair methods of
competition in interstate commerce.

Respondent, as charged, engaged as aforesaid, and neither a manu-
facturer nor owning, operating or controlling any mills, or selling
or distributing underwear composed of silk, employs such words and
expressions in newspaper and periodical advertisements, directed to
procuring house to house canvassers, as “ Silktex Mills” and “ com-
DPlete line of silk underwear ”; such phrases in leaflets, circulars, etc.,
furnished to his canvassers for their use and display in soliciting
sale of his said hosiery, lingerie and other merchandise as “ From
mill to you ”, “ Silktex Mills’ factory prices” and “ Manufacturing
wearing apparel for the entire family ”; and such words in the de-
scriptive leaflets, circulars, etc., supplied to his aforesaid canvassers
for their use and display, in connection with the sale of his said
lingerie, as “ Silktex ”, “silk ?, “silk rayon”, “rayon silk .

Use of such words, expressions, etc., as alleged, have the effect of
misleading and deceiving prospective canvassers into believing him
to be a manufacturer, selling and distributing silk underwear, and of
so misleading and deceiving the purchasing public and causing it to
buy said merchandise in reliance upon the truth of said statements
and representations, and in the belief that in so purchasing they are
gaining an advantage in price through eliminating the middleman’s
profit, and of misleading and deceiving many of said public into pur-
chasing said lingerie in the mistaken belief that the same is composed
in whole or in part of silk, and have the capacity and tendency so to
mislead and deceive,

Said acts or practices, as charged, thereby divert business from and
otherwise prejudice and injure competitors who manufacture hosiery,
etc., and sell same directly to the consuming public, competitors who
purchase the hosiery, etc., dealt in by them from manufacturers and
resell same to retail and other dealers and the consuming public
in the ordinary course of trade, competitors who make and sell silk
and other lingerie direct to the public as aforesaid and competitors
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who purchase their lingerie and other merchandise from the manu-
facturers and resell same as aforesaid, and have the capacity and
tendency so to divert; to the prejudice and injury of the public and
competitors and to the detriment and restraint of free, fair, and
legitimate competition in the hosiery and lingerie industry.!

Upon the foregoing complaint, the Commission made the following

ReporT, FINDINGS A8 TO THE Facts, AND OrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission on January 20, 1932, issued its complaint
against Joseph Cooper, doing business under the trade names and
styles Silktex Hosiery & Lingerie Co., Silktex Mills, Silktex Hosiery
Mills, Silktex Lingerie & Hosiery Mills, Silktex Lingerie & Hosiery
Co., Silktex Lingerie Mills Co., Silktex Lingerie Mills, and on Jan-
uary 21, 1932, caused the said complaint to be served upon respondent
as required by law, in which complaint it was charged that respond-
ent was using unfair methods of competition in interstate commerce
in violation of the provisions of section 5 of said act. By notice
contained in said complaint respondent was notified and required,
within thirty days from aforesaid date of service, unless said time
be extended by order of the Commission, to file with the Commission
an answer to said complaint; and in said notice respondent was fur-
ther notified of the provisions of the Commission’s rules of practice
with respect to answer and failure to answer said provisions being
set forth in haec verba in said notice and providing in part as follows
(Rule IIT, Sub. Div. 8):

(3) Fallure of the respondent to appear or to fille answer within the time as
above provided for shall be deemed to be an admission of all allegations of the
complaint and to authorize the Commission to find them to be true and to
waive hearing on the charges set forth In the complaint.

Respondent has not at any time caused his appearance to be
entered in this proceeding nor has he during the said thirty-day
period specified in said notice, or at any time, made or filed answer
to said complaint. He has at no time required that the time within
which he may file answer be extended, nor has the Commission
granted any such extension of time.

Thereupon this proceeding came on for final hearing; and the
Federal Trade Commission, acting pursuant to said act of Congress
and its aforesaid rules of practice, having duly considered the

1The “findinga” Infra, embody substantially, the allegations of the complaint, re-
spondent having falled to appear or file answer.
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record and being fully advised in the premises, makes this its report
in writing, stating its findings as to the facts and conclusion drawn
therefrom:

FINDINGS AS TO THE FACTS

I’sracraru 1. The said respondent Joseph Cooper is an individual
and has maintained a place of business in the city of Philadelphia,
State of Pennsylvania. The said respondent for more than one year
last past, under the trade names and styles, Silktex Hosiery & Lin-
gerie Co., Silktex Mills, Silktex Hosiery Mills, Silktex Lingerie &
Hosiery Mills, Silktex Lingerie & Hosiery Co., Silktex Lingerie
Mills Co., Silktex Lingerie Mills, has been engaged in the business of
purchasing hosiery, lingerie, and other merchandise and reselling the
same in interstate commerce among the several States of the United
States. Respondent has sold and distributed his products to pur-
chasers thereof located at various points of location in the States
other than the State of Pennsylvania upon orders solicited and re-
ceived by house to house canvassers. The respondent has caused his
said hosiery, lingerie, and other merchandise when sold by his house
to house canvassers to be transported in interstate commerce from
Philadelphia, Pa., to the purchasers thereof. In the course and con-
duct of his said business said respondent has been in competition with
other individuals, partnerships, and corporations engaged in the
sale and transportation in interstate commerce of hosiery, lingerie
and other merchandise.

Par. 2. Respondent has procured his agents or house to house can-
vassers by means of advertisements inserted in newspapers and
periodicals published in various States of the United States and
circulated in interstate commerce, such advertisements being ad-
vertisements of his merchandise and for agents to sell his mer-
chandise. The advertisements which respondent has caused to be
inserted and published as above stated contain the following words
and phrases among others, to wit:

Run-proof hosiery. Guarantee with every pair. Silktex Mills, Philadelphia,
Pa.

Agents—Run-proof hoslery, guaranteed full fashioned; Pure silk; low prices;
every pair guaranteed in writing, Silktex Mills, Philadelphia, Pa.

Agents—Full fash, ladies’ pure silk hose, 90¢. Complete line of silk under-
wear, Silktex Millg, 1001 Chestnut, 513 Victory Bldg., Phila,

The word “mills” and the expression “complete line of silk
underwear ” as used in the above advertisements are false and de-
ceptive and have the capacity and tendency to mislead and deceive
and do mislead and deceive persons seeking employment as agents
or canvassers into the belief that respondent is a manufacturer and
that he sells and distributes silk underwear, when in truth and

632—83——11 - i
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in fact the respondent does not own, operate, or control any mill
or mills and is not a manufacturer and does not sell or distribute
anderwear which is composed of silk. The word “silk ” denotes to
the trade and the purchasing public, as applied to a textile, that
such textile is made from a material derived from the product of the
cocoon of the silkworm.

Par. 3. The respondent has furnished to his aforesaid canvassers or
agents descriptive leaflets, circulars, form letters, color cards, illus-
trated catalogues, and other trade literature which said canvassers
or agents have used and displayed to customers and prospective
customers in connection with sales of respondent’s said hosiery, lin-
gerie, and other merchandise. Upon the aforesaid leaflets, circulars,
form letters, color cards, catalogues, and other trade literature, re-
spondent has caused to be set forth the phrases among others, to wit:

From mill to you
Silktex Mills’ factory prices
Manufacturing wearing apparel for the entire family

Respondent also has on his letterheads two pictures representing
mills or factories, and under one of such pictures appears the word
“lingerie ” and under the other of such pictures appears the word
“ hosiery.”

The respondent also has in his various trade names as heretofore
referred to the word “ mills.”

The above advertisements and representations and each of them
are false and misleading in that respondent neither owns, operates,
nor controls a mill or mills in which respondent manufactures the
said merchandise, and respondent is not a manufacturer but pur-
chases the said merchandise from others. The said advertisements
and representations and each of them have the capacity and tendency
to and do mislead and deceive the purchasing public and to induce
the purchasing public to purchase said merchandise in the belief
that said statements and representations are true and that the
purchase of respondent’s merchandise enables the purchaser to gain
an advantage in price by reason of the elimination of a middleman’s
profit.

Par. 4. Respondent furnishes to his aforesaid canvassers or agents
descriptive leaflets, circulars, form letters, color cards, catalogues,
and other trade literature which said canvassers or agents have used
and displayed to customers and prospective customers in connection
with sales of respondent’s said lingerie. Upon the aforesaid leaflets,
circulars, form letters, color cards, catalogues, and other trade lit-
erature respondent has caused to be set forth in connection with the
sale of his said lingerie the words, to wit:
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Silktex
Silk
Silk rayon
Rayon silk

The terms “ Silktex,” silk,” “silk rayon,” and “rayon silk,” and
each and all of them used by respondent to designate and describe
the aforesaid lingerie are false and misleading in that none of the
lingerie of the respondent to which said terms are applied is com-
posed in whole or in part of silk as defined in paragraph 2 hereof,
but are all composed of rayon or other material than silk. The use of
the said false and misleading terms “ Silktex,” ¢ silk,” “ silk rayon,”
and “rayon silk ” by the respondent as aforesaid has the capacity
and tendency to mislead and deceive and does mislead and deceive
and causes many of the consuming public to purchase respondent’s
said lingerie in the belief that same is composed in whole or in part
of silk as above defined.

Par. 5. There are among the competitors of respondent referred
to in paragraph 1 hereof a number of manufacturers of hosiery,
lingerie, and other merchandise who sell their hosiery, lingerie, and *
other merchandise directly to the consuming public. There are
many others of said competitors who purchase the hosiery, lingerie,
and othor merchandise, in which they deal, from others who manu-
facture the same, and who resell said hosiery, lingerie, and other
merchandise to retail and other dealers and to the consuming public
in the ordinary course of trade.

There are among the competitors of respondent referred to in para-
graph 1 hereof a number of manufacturers of silk and other lingerie
who sell their lingerie directly to the consuming public. There are
many others of said competitors who purchase lingerie and other
merchandise in which they deal from others who manufacture the
same, and who resell said merchandise to retail and other dealers and
to the consuming public in the ordinary course of trade.

CONCLUSION

The use by the respondent, Joseph Cooper, of the false represen-
tations, statements, and assertions under the conditions and circum-
stances set forth in the foregoing findings are unfair methods of
competition in interstate commerce and (@) prejudice and injure the
public, (b) unfairly divert trade from and otherwise prejudice and
injure respondent’s competitors, and (c) operate as a restraint upon
and detriment to the freedom of fair and legitimate competition in
the hosiery and lingerie industry and constitute a violation of section
5 of an act of Congress entitled “An act to create a Federal Trade
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Commission, to define its powers and duties, and for other purposes,”
approved September 26, 1914.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the record and the Commission having made its report
in which it stated its findings as to the facts and conclusion that
respondent, Joseph Cooper, doing business under the trade names
and styles, Silktex Hosiery & Lingerie Co., Silktex Mills, Silktex
Hosiery Mills, Silktex Lingerie & Hosiery Mills, Silktex Lingerie &
Hosiery Co., and Silktex Lingerie Mills, has violated the provisions
of an act of Congress approved September 26, 1914, entitled “An act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes ”,

1t i3 now ordered, That the respondent, Joseph Cooper, his agents,
representatives, servants, and employees do cease and desist:

1. From directly or indirectly using the word “silk” alone or
in combination with other words in his advertising or on descrip-
tive leaflets, circulars, form letters, color cards, illustrated cata-
logues, or in ony other manner whatsoever in connection with the
sale or offering for sale of hosiery, lingerie, or other merchandise in
interstate commerce (@) unless the material of the hosiery or lingerie
or other merchandise is derived entirely from the cocoon of the silk-
worm, or () unless where the hosiery, lingerie, or other merchandise
is made partly of silk, it is accompanied by a word or words aptly and
truthfully describing the other material or materials of which such
hosiery, lingerie, or other merchandise is in part composed.

2. From carrying on the business of selling hosiery, lingerie,
or other merchandise in interstate commerce under a name which
includes the word “mills” in combination with other words, and
from making representations through advertisements, descriptive
leaflets, circulars, form letters, color cards, illustrated catalogues,
or in any manner whatsoever, that respondent is the owner of or
controls a mill or mills or that the hosiery, lingerie, or other merchan-
dise sold by respondent comes direct from the manufacturer to the
purchaser, unless and until respondent actually owns and operates
or directly and absolutely controls a factory or mill wherein is made
any and all hosiery, lingerie, or other merchandise by him sold or
offered for sale under such title or name.

1t i further ordered, That respondent, Joseph Cooper, shall, within
60 days after the service upon him of a copy of this order, file with
the Federal Trade Commission a report in writing setting forth in
detail the manner and form in which he has complied with the order
to cease and desist hereinabove set forth.
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IN TnE MATTER OF

GREEN RIVER MALT COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket 1975. Complaint, Oct, 20, 1931—Order, May 16, 1932

Consent order requiring respondent corporation, its agents, etc., in connection
with sale or offer of any domestic malt extract, sirup, or product in inter-
state commerce, to cease and desist designations, descriptions, brands, or
labels “ Canadlan Crown”, “ Canadian Style”, “ Pride of Quebec”, *“ Ber-
linner” or “ Faterland”, or labels depicting scenes or illustrations sug-
gestive of Canada, Germany, or any foreign country; all as in said order
set forth and qualified.

Mr. James M, Brinson for the Commission.

CoMPLAINT

Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
Green River Malt Co., a corporation, hereinafter called respondent,
has been and is using unfair methods of competition in interstate
commerce in violation of the provisions of section 5 of said act, and
states its charges in that respect as follows:

Paracrarir 1. Respondent, Green River Malt Co., is, and for more
than a year last past, has been a corporation, organized, existing,
and doing business under and by virtue of the laws of the State of
Massachusetts, with its office and principal place of business in the
city of Boston, in said State. It has been and is engaged in offering
for sale and selling in commerce, among and between the various
States of the United States, malt extracts, malt sirup, and malt
sirup products in competition with individuals, partnerships, and
corporations engaged in the distribution and sale of similar products
in interstate commerce. It sells its products at wholesale and re-
tail, and when sold, causes them to be transported either from its
Place of business aforesaid or from Newark, N. J., where it has been
and is manufactured for it, to purchasers located in other States
than the State or States from which the shipments originate.

Par. 2. It has been and is the practice of respondent to cause its
malt or malt sirup products to be manufactured for it in the State
of New Jersey. Certain products so manufactured it has offered
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for sale and sold, branded or labeled “ Canadian Crown ” and others
as “ Canadian Style ”. The brands or labels on containers in which
such products have been and are sold have contained pictorial rep-
resentations of scenes, emblems, and insignia characteristic of and
associated in the public mind with Canada or the British Empire.

The respondent has offered for sale and sold other products
branded or labeled “ Pride of Quebec Type ”, with the words “ Pride
of Quebec” in large and conspicuous letters and the word “ type ”
in letters relatively small and inconspicuous.

There have appeared in some instances on the aforesaid brands or
labels certain descriptions of, or references to, such products in the
French language, which is the language of a substantial proportion
of the population of Quebec in the Dominion of Canada. In such
instances the labels have been so aranged that when affixed to con-
tainers of its product the French words have appeared in a column
adjoining and parallel with a column containing a translation of the
French words into English words.

In truth and in fact the products offered for sale and sold by
respondent, branded and labeled “Canadian Crown”, “ Canadian
Style ”?, and “ Pride of Quebec ” have not been, were not, and are not,
manufactured in Canada, or any part thereof or from or out of
Canadian ingredients or materials but have been, were, and are
manufactured in the United States of domestic material entirely.

Par. 3. The acts and practices of respondents described in para-
graph 2 hereof have had and have the capacity and tendency to
mislead and deceive, and have furnished and furnish dealers with
the means to mislead and deceive, the public into the belief that the
products so labeled and deseribed have been either manufactured in
Canada or from and out of Canadian ingredients, and to induce the
purchase of the products so branded or labeled in reliance on such
erroneous belief and thereby to divert trade to respondent from com-
petitors selling in interstate commerce malt sirup and malt products.

Par. 4. Tt has been and is the practice of respondent Green River
Malt Co. to offer for sale and sell in commerce among and between
the various States of the United States certain products manufac-
tured for it as aforesaid, in containers with labels affixed thereto so
arranged that on one side of the container have appeared the word
“ Berlinner ” in large and conspicuous letters on the upper portion
of the label and on the lower portion thereof have appeared the
following:

Hopfen Geschmack
MALZ EXTRACT
Nur Fur Lebensmittel
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Between the word “ Berlinner ” on the upper portion of the label
and the German words on the lower portion have appeared a pic-
torial scene, design, or illustration typical and suggestive of Ger-
many, presenting a structure supported by columns through which
people appear to be passing. There are at the lowest part of the
picture the words “ Brandenburger Tor ”. On the opposite side of
the container there appears on the label the same word “ Berlinner
above the same pictorial presentation with the following below it or
on the lower part of the label:

Hop flavored
Malt Extract
For Food Purposes Only

Respondent Green River Malt Co. has offered for sale and sold
in such commerce other products in containers with labels so ar-
ranged that on opposite sides of the container and on the upper
portion of the label appear the word ¢ IFaterland ” in large and con-
spicuous letters with the word “type ” in small letters immediately
below it. A pictorial representation of a scene typical and sugges-
tive of Germany appears below Faterlaid on both sides of the con-
tainer, Below the pictures on one side are the same German words
as on the label affixed to the container of the product branded
“ Berlinner ”, while below the picture on the other side is a transla-
tion of such German words into the English words. In truth and
in fact the products sold by respondent branded or labeled Berlinner
and Faterland have not been, were not, and are not, manufactured
in Berlin or in Germany or in any foreign country or from or out of
German or other foreign material. Such products have been, were,
and are manufactured in the United States out of domestic material
only,

Par. 5. Hops grown in Germany have been for a long period of
time, and now are, widely, popularly, and favorably known in the
United States, and they command a higher price than domestic
hops, and malt sirups flavored with German hops are more popular
;md command a higher price than malt sirup flavored with domestic
ops.

Par. 6. The acts and practices of respondent described in par-
agraph 4 hereof have had and have the capacity and tendency to
mislead and deceive, and they have furnished and furnish dealers
with the means to mislead and deceive, the public into the purchase
of such products in reliance on the erroneous belief that such prod-
ucts have been imported from Germany or flavored with imported
hops, and, thereby to divert trade to respondent from competitors
selling in interstate commerce malt sirup and malt products.



156 FEDERAL TRADE COMMISSION DECISIONS
Order 16F.T.C.

Par. 7. The above and foregoing practices of respondent have
been and are all to the prejudice of the public and of respondent’s
competitors and have been and are unfair methods of competition
in violation of the provisions of section 5 of an act of Congress
approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ”,

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914 (38 Stat. 717), the Federal Trade Commission on the
13th day of October, 1931, issued its complaint against the respondent
Green River Malt Co., a corporation, and caused the same to be duly
served upon said respondent as required by law, in which complaint
it is charged that the respondent has been, and is using unfair
methods of competition in interstate commerce in violation of the
provisions of section 5 of said act.

On November 14, 1931, the respondent filed its answer in writing
to said complaint, wherein it consented that the Commission may
make, enter, and serve upon it an order to cease and desist from the
violation of the law alleged in the complaint, and the Commission
having accepted and considered such answer, and being fully advised
in the premises, ’

1t i3 ordered, That the respondent Green River Malt Co., a corpo-
ration, cease and desist directly or indirectly from offering for sale
or selling, in interstate comerce, any malt extract, malt sirup, or
malt sirup product manufactured in the United States of domestic
ingredients, designated, described, branded, or labeled as Canadian
Crown, Canadian Style, Pride of Quebec, Berlinner, or Faterland,
or with labels containing pictorial scenes or illustrations suggestive
of Canada, Germany, or any foreign country, unless acompanied by
apt and adequate words clearly showing that the product or products
so designated, described, branded, or labeled have been or are manu-
factured in the United States of domestic ingredients, Such words
must conspicuously appear on the same side or part of the side of the
container of such product or products as, and so that they may be
read in connection with, the words “ Canadian Crown ”, “ Canadian
Style ?, “Pride of Quebec?”, “Berlinner”, or “Faterland”, and
such pictorial scenes or illustrations suggestive of Canada, Germany,
or other foreign country.

1t is further ordered, That the respondent shall file, within 60 days
from and after the service of this order, a report in writing, setting
forth in detail the manner and form of its compliance therewith.
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Ix taE MATTER OF

PERFOLASTIC, INCORPORATED

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OP SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2010. Complaint, Feb. 12, 1932—Order, May 16, 1932

Consent order requiring respondent corporation, its agents, etc, in connection
with sale In interstate commerce of corsets and abdominal girdles, to cease
and desist from representing (1) that the figure of the wearer takes on,
instantly, youthful lines, use of corset or girdle breaks down the fat cells
or takes years off the appearance of the wearer; or (2) that there Is a
special reduced price offer good for 10 days only, opportunity exists to

. make a purchase at a lower price than ever asked before, or than will
ever be asked again, or that the price is special or reduced or article is
sent on free trial, when such is not the fact; all as in said order set forth
and qualified.

Mr. Rickard P. Whiteley for the Commission.
Kaplan, Kosman & Streusand, of New York City, for respondent.

COMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a IFederal Trade Commission, to define its powers and duties, and
for other purposes,” the Federal Trade Commission charges that
Perfolastic, Inc., a corporation, hereinafter referred to as respondent,
has been and is now using unfair methods of competition in inter-
state commerce in violation of the provisions of section 5 of said
act, and states its charges in that respect as follows:

Paracraru 1. That the respondent, Perfolastic, Inc., is a corpora-
tion organized, existing, and doing business under and by virtue of
the laws of the State of New York, with its principal place of busi-
ness located in the city of New York in said State. It is now and
for more than two years last past has been engaged in the manufac-
ture of corsets and abdominal girdles and in the sale and distribu-
tion of such products in commerce between and among various States
of the United States, has caused said products, when sold, to be
shipped from its place of business in the State of New York, to pur-
chasers thereof located in a State or States of the United States other
than the State of New York. In the course and conduct of its busi-
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ness, Perfolastic, Inc., was at all times herein referred to in competi-
tion with other corporations, individuals, and partnerships likewise
engaged in the sale and distribution in interstate commerce of corsets

and abdominal girdles.

Par. 2. In the course and conduct of its business as described in
paragraph 1 hereof, Perfolastic, Inc., in soliciting the sale of and
selling of aforesaid products, to wit, corsets and abdominal girdles,
in interstate commerce between and among various States of the
United States for more than two years last past has caused and now
causes advertisements to be inserted in publications having general
circulation between and among the various States of the United
States and by means of other advertising matter, such as letters, cir-
culars, and pamphlets circulated by it in interstate commerce, as
aforesaid, has made the following statements and representations
concerning its said corsets or abdominal girdles:

NEW VENTILATED GIRDLE REDUCES WAIST AND HIPS
OFTEN 2 10 4 INCHES IN 10 DAYS

Here's a wonderful new ventilated girdle that makes you look slimmer
instantly and actually reduces your bulky hips and waist—often from 2 to 4
inches in 10 days.

Your figure takes on—instantly—straight, slender youthful lines.

With every breath you draw—every step you take—its constant, gentle mas-
sage-like pressure breaks down the fat cells—which are 85 per cent water—
and molds away unwanted flesh just as a skilled masseuse would,

Now 1sn't it worth, $7.50 to you to have the bulky, unsightly fat on walist
and hips removed—your waistline lengthened—your figure become erect and
graceful—and take years off your appearance? * ¢ *

Truly, the Perfolastic girdle is the ideal way to reduce—comfortable, health-
ful, quick!

The special reduced price offer is-good for 10 days only.

ITere is an opportunlty for you to secure this valuable reducing girdle at a
lower price than has ever been asked before. A lower price than will ever
be asked again.

You'll enjoy the comfort of wearing it all day long, knowing that it i3 at
work every moment, gently but surely taking off the fat.

I inclose a little booklet, telling you more about the bandeau, which will be
sent to you—absolutely free—wlth the special reduced price offer—if you send
your order at once,

Free 1llustrated booklet gives full details and particulars of our 10-day trial
offer with money-back guarantee that protects you from all risks.

You are completely unaware that it is gently and constantly at work remov-
ing excess fat with every move you make,

It drives the fat away while you walk, dance, or play.

Reclaim your lost figure—have the fashionable slim walst and tapering hips.

When in truth and in fact the said corset or abdominal girdle is
not a new girdle which reduces the waist and hips; the user’s figure
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does not take on—instantly—straight, slender, youthful lines; is not
so constructed that when worn every breath drawn—every step
taken—imparts a constant, gentle massagelike pressure; does not
break down the fat cells; does not mold away unwanted flesh just
like a skilled masseuse; is not in all cases a remover of fat on waist
and hips; is not so constructed that it is at work every moment
gently but surely taking off the fat; is not so constructed that when
worn it is constantly at work removing excess fat with every move
the user makes; does not drive away the fat while the user walks,
dances or plays; and when in truth and in fact the said corset or
abdominal girdle is not sent on free trial without risk to the pur-
chaser but the prospective purchaser is required to make a deposit
or payment prior to its receipt and trial; and the price of said corset
or abdominal girdle is not special, reduced, or less than the regular
or prevailing price at which the said corset or abdominal girdle is
regularly sold; and the time within which an offer may be accepted
is not actually limited and orders received after the expiration of
the stated limits are accepted.

Par. 3. The above and foregoing representations in statements of
respondent by means of which it has offered for sale and sold or is
selling its products as set forth in this complaint, have had and have
the capacity and tendency to mislead and deceive, and have misled
and deceived the purchasing public into the belief that the said
representations are true, and have tended to induce, and have in-
duced, the purchase of respondent’s corsets or abdominal girdles in
reliance upon such erroneous belief, and have tended to divert trade
from, and have diverted trade from, and otherwise injured, ¢ompeti-
tors of respondent.

Par. 4. The use by respondent of the false, misleading, and de-
ceptive representations, statements and assertions as herein above set
forth constitutes practices or methods of competition which tend to
and do (a) prejudice and injure the public, (b) unfairly divert trade
from and otherwise prejudice and injure respondent’s competitors,
and (c) operate as a restraint upon and a detriment to freedom of
fair and legitimate competition.

Par. 5. The above acts and things done by said respondent as
aforesaid are unlawful and constitute unfair methods of competition
in interstate commerce within the intent and meaning of section 5
of an act of Congress entitled “An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes ”,
approved September 26, 1914,
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ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to deﬁne its powers and duties, and for other purposes,”
the Federal Trade Commission on the 12th day of February, 1932,
issued its complaint against Perfolastic, Inc., a corporation, respond-
ent herein, and caused the same to be served upon said respondent, as
required by law, in which complaint it is charged that respondent
has been and is using unfair methods of competition in interstate
commerce in violation of the provisions of section 5 of said act.

On May 16, 1932, respondent entered its appearance in this pro-
ceeding and ﬁled 1ts answer to said complaint formally stating in
writing that it desired to waive hearing on the charges set forth in
the complaint and not to contest the proceedmg, and consented that
the Commission might make, enter, and serve upon it an order to
cease and desist from the violations of the law alleged in the com-
plaint and more specifically enumerated in the following order.
Respondent also requested in said answer that the Commission pro-
ceed to final disposition of this proceeding upon said answer pursu-
ant to the provisions of paragraph 2 of Rule III of the Commission’s
Rules of Practice and without further hearings.

The said answer of respondent was duly accepted and filed by the
Commission, and thereupon this proceeding came on before the
Federal Trade Commission upon the complaint of the Commission
and the answer of respondent, and the Commission being now fully
advised-in the premises,

It is now ordered, That respondent, Perfolastic, Inc., its agents,
representatives, servants, employees, and successors in business, in
connection with or in the course of the sale or distribution of corsets
and abdominal girdles in interstate commerce, do cease and desist:

(1) From representing that the figure of the wearer of said cor-
set or girdle takes on—instantly—youthful lines, or that the use of
the corset or girdle breaks down the fat cells.

(2) From representing that the said corset or girdle takes years
off the appearance of its wearer.

(3) From representing that the special reduced price offer is good
for 10 days only when such is not the fact.

(4) From representing that the opportunity exists for the pur-
chaser to secure said corset or abdominal girdle at a lower price than
has ever been asked before, when such is not the fact.

(5) From representing that the opportunity exists for the pur-
chaser to secure said corset or abdominal girdle at a lower price than
will ever be asked again.
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(6) From representing that the price of said corset or abdominal
girdle is special or reduced or less than the regular or prevailing
price at which the said corset or abdominal girdle is regularly sold
unless such be the fact, or that the said corset or abdominal girdle is
sent on free trial when the purchaser is required to make a deposit or
payment prior to its receipt and trial, unless respondent, in said
statement or advertisement, agrees that the purchase price of said
corset or girdle, together with the return postage, is to be refunded
upon the request of the purchaser of the same.

1t is further ordered, That said respondent Perfolastic, Inc., shall,
within 60 days after the service upon it of a copy of this order, file
with the Commission a report in writing setting forth in detail the
manner and form in which it has complied with the order to cease
and desist hereinbefore set forth.
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In tue MATTER OF

GEORGE E. SITTENFELD, TRADING AS GOODYEAR
MANUFACTURING COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APFROVED SEPT. 26, 1914

Docket 1678. Complaint, June 1, 1929—Decision, May 2}, 1932

Where an indlvidual engaged in sale to consumer by mail order of raincoats
purchased by him from various manufacturers, and neither operating nor
controlling any factory making articles so dealt in,

(a) Included word “ Manufacturing” in his trade name and prominently dis-
played said name, and slogan * For less money direct to wearer,” upon the
circulars, letterheads, invoices, and other literature distributed by him, with
capacity and tendency to mislead and deceive purchasers and consumers
throughout the varlous States into the erroneous belief that said individual
was a manufacturer of raincoats who could and did sell same direct to
consumer at only one profit;
Made use of merchandising discount checks of a purported value of $5 in
connection with offer and sale of sald raincoats and represented In cir-
culars, invoices, and other advertising literature distributed to prospective
customers that he would accept said check at its full value of $5 in part
payment of his “introductory wholesale price,” and in acceptance blanks
and otherwise set forth regular price as $12.95, reduced to recipient through
employment of said check to- only $7.95, notwithstanding fact said check
had no actual value, but constituted said Individual’'s usual procedure to
attract attention to his offer and to {dentify style and material of particular
article offered with check inclosed; with capaclty and tendency to mislead
and deceive prospective purchasers and ultimate consumers into erroneous
bellef that a speclal price was belng made to consumer far below the
ordinary and regular selling price of the coats concerned;

(¢) Made such statements in circulars, involces, etc. sent as above set forth
as ‘You're Lucky! You have been awarded a GOODYEAR ADVERTIS-
ING CHECK,” with “a value of exactly $5,” of which “only a limited
number ” have “been lssued,” and advised prospect that “a definite sum
for advertislpg purposes” had been set aside and that it had *“been de-
cided” that the wearing of the garment concerned by the prospect ad-
dressed would serve such * advertising purpose to the best advantage”
and that “the inclosed $5 check if endorsed on the back and maliled to us
within ten days will be accepted by us as part payment * * * g that
the actual cost to you will be only the small balance of $7.05 * &
notwithstanding fact that award of said valueless check was not result of
chance, coats were not limited, but were offered to every prospective cus-
tomer on precisely same terms, prices were not specially reduced, and there
was no special Investigation or selection of prospective customers, but
circulars, ete., were mailed by said individual to thousands of names at
a time, from lists of doctors, lawyers, teachers, etc., obtalned by him;
with capacity and tendency to mislead and deceive prospectlve purchasers

(b

~—
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and ultimate consumers into erroneous belief that supposed special offer
had been made by reason of some special investigation or selection of
prospect, and that in order not to lose advantage of the supposed special
bargain and lucky award, offer must be accepted very promptly, due to
limited time or number available; and

(@) Included word “ Goodyear” In his trade name and prominently displayed
such name in circulars, invoices, ete. distributed to prospective customers,
and referred to his said garments as “ Goodyear™ and “ Goodyear All-
Weather ”; with effect of misleading and deceiving purchasers and ulti-
mate consumers into believing said individual or business to be identical
with or a branch of the well-known Goodyear Tire and Rubber Co., long
owner and user of registered slogan “All-Weather” and “ Goodyear All-
Weather,” and of inducing many to buy said raincoats In reliance upon such
erroneous bellef, and with capacity and tendency so to mislead and de-
ceive and to divert trade to said Individual from competitors, who do not
so advertise or solicit:

Held, That such practices, under the circumstances set forth, were to the pre-
Judice of the public and competitors and constituted unfair methods of
competition,

My, PGad B. Morehouse for the Commission.
Mr, Arthur Miller, of Kansas City, Mo., for respondent.

Sy~Nopsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent individual, engaged in Iansas City, Mo., in the sale of
dress coats and rain coats to purchasers in the various States, with
using misleading trade name, misrepresenting business status and
prices, offering falsely goods as free, simulating slogans of long estab-
lished concern, and advertising falsely or misleadingly, in violation
of the provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce.

Respondent, as charged, engaged as above set forth, and neither
manufacturing the articles dealt in by him nor owning, controlling,
operating nor interested in or connected with any factory or plant
making such products (which are not made under or in accordance
with the so-called Goodyear patents), in the course of his said busi-
Ness, “ uses the name Goodyear Manufacturing Company and prom-
inently displays such name and the slogan ¢ For Less Money Direct
to Wearer’ upon the circulars, letterheads, invoices, and other liter-
ature distributed by him among purchasers and prospective pur-
?hasers in the various States of the United States, thereby represent-
Ing that he manufactures and makes the articles offered for sale and
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sold by him and that a purchaser is buying direct from the manufac-
turer and thus saving the profits of the middlemen.”

Respondent further, as charged, falsely represents through circu-
lars, letters, invoices and other literature sent to purchasers and pros-
pective purchasers that he is located in the “ Goodyear Building ”
at 2615-20617-2619 Walnut Street, in city in question, uses a wholly
fictitious name with which to sign his letters and literature, under
title Director of Sales, and in course of his business uses such slogans
as “Best in the Long Rain,” “All-Weather Coat,” “ Goodyear All-
Weather Garment,” facts being there is no such building in said
city, respondent occupies only a small portion of the “ Service Build-
ing ¥ at 2615 Walnut Street, and slogans “ Best in the Long Run”
and “All-Weather Tread ” had long been adopted and used by the
large, well-known Goodyear Tire & Rubber Co.; many of the large
tire and rubber companies make and sell raincoats, and “ respondent’s
use of such slogans together with the other practices and acts above
set out, tend to and do mislead and deceive purchasers and prospec-
tive purchasers into the belief that the products are made and are
being offered for sale and sold by ” said well-known and long-estab-
lished Goodyear Tire & Rubber Co.

Respondent further, as charged, in his circulars, letters and other
literature represents his usual selling prices as being far in excess
of those at which he actually sells his products and, to prospective
purchasers, that “ they are lucky in that they have been awarded a
cooperative advertising check or merchandise discount check, repre-
sented by a voucher inclosed, for a certain amount which will be
accepted by respondent at its face value for a certain limited time
in part payment for said products, and that thus said purchasers
will obtain the products at substantially reduced prices”; that he
will give free with the purchase of a coat, a sport sweater, and that
manufacturers have told him that the coats offered by him are the
greatest improvement in coats since the weaving of cloth was in-
vented, facts being no such statements were made to him, prices
paid through the use of the aforesaid voucher constituted his usual
prices, and price of the sweater, purportedly offered as free, is in-
cluded in that of the raincoat.

According to the complaint, “ the foregoing statements, representa-
tions and practices of respondent have the capacity and tendency to
and do mislead and deceive purchasers and prospective purchasers
into the belief that said respondent is the manufacturer of the
products advertised and sold by him, and that when buying from
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respondent the products are obtained at a reduction in price and a
saving of the middleman’s profit, and that the products are made
and being sold by a well-known and large rubber company ”; to the
prejudice of the public and respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, Finpines as To THE Facts, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, George M. Sittenfeld, trading as
Goodyear Manufacturing Co., charging him with the use of unfair
methods of competition in commerce, in violation of the provisions
of said act.

Respondent having entered his appearance and filed his answer to
the complaint herein, hearings were had and evidence was intro-
duced upon behalf of the Commission and respondent before a trial
examiner of the Commission duly appointed thereto, and said trial
examiner having filed his findings of fact herein and counsel for
respondent having filed exceptions thereto.

Thereupon, this proceeding came on for final hearing on the rec-
ord herein, briefs and oral arguments of both counsel for the Com-
mission and respondent, and the Commission, having duly considered
the matter and being fully advised in the premises, makes this its
findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarn 1. The respondent, George M. Sittenfeld, is an indi-
vidual who has been engaged in selling raincoats from 1905 to 1923
through both agents and mail orders, and since 1925 only through
mail orders direct to the consumer. From 1905 to 1927 respondent
traded under the name and style Goodyear Manufacturing Co.
About February, 1927, at the instance of this Commission he dis-
continued the word “ Manufacturing ” as part of his trade name and
thereafter conducted his business as The Goodyear Co., or simply
Goodyear. At the oral argument on February 24, 1932, respondent
advised the Commission that he had discontinued his mail order busi-
hess in October, 1931, as unprofitable to him and at that time had no
intention of resuming, but “would not be willing to state that he
would not at some time in the future resume the mail order rain-
coat business.” Although these suggestions as to the discontinuance
of respondent’s business were made after the close of the taking of

632—33——12
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testimony on behalf of both Commission and respondent, the Com-
mission has given to the same its full consideration.

Respondent’s principal office and place of business is 2615-2617
Walnut Street, Kansas City, Mo. When said raincoats are sold,
respondent causes the same to be transported from that place of
business into and through other States of the United States to the
purchasers. Inthe course and conduct of his business, respondent is
in competition with other individuals, partnerships, and corporations
engaged in commerce in raincoats between and among the various
States of the United States.

Par. 2. In the course and conduct of his aforesaid business until
February, 1927, respondent used the name Goodyear Manufacturing
Co. and prominently displayed such name and the slogan: “ For less
money direct to wearer,” upon the circulars, letterheads, invoices,
and other literature distributed by him among purchasers and pros-
pective purchasers in the various States of the United States, thereby
representing that he manufactured and made the raincoats offered
for sale and sold by him and that the purchaser was buying direct
from the manufacturer, thus saving the profits of the middleman.
By means of circulars such as Commission’s Exhibit No. 8, millions
of which were distributed subsequently to February, 1927, and while
respondent was trading as Goodyear and Goodyear Co., respondent
continued to advertise his sales as “ Direct to wearer.,” In truth and
in fact respondent has never manufactured the raincoats by him
sold, but has purchased his goods from the Badger Raincoat Co.
of Port Washington, Wis., The Chicago Rubber Coat Co. of Racine,
Wis., and others. Neither individually, nor as Goodyear Manufac-
turing Co., nor as Goodyear Co. has respondent at any time owned,
operated, or controlled any manufactory wherein the said raincoats
have been fabricated.

Par. 8. The respondent while conducting his business under the
name Goodyear Manufacturing Co., in connection with the offering
for sale and sale in interstate commerce of said raincoats, distributed
to prospective customers, circulars, invoices, and other advertising
literature upon which the following representations were made:

Goodyear Manufacturing Co.

Rain-proof overcoats for less money direct to wearer,

BEST-IN-THE-LONG-RAIN.

$5.00 Man’s Beautiful Sport Sweater Freel

Your're Lucky! You have been awarded a GOODYEAR ADVERTISING

CHECK. It is inclosed and it has a value of exactly $5—no more—no less.
Only a limited number of these cooperative advertising checks have been

{ssued.
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We have set aside a definite sum for advertising purposes; and it has been
decided that a GOODYEAR All-Weather garment worn by you will serve
this advertising purpose to the best advantage.

We are willing to lose every cent of profit in furnishing you with a GOOD-
YEAR so that you can enjoy for yourself its wonderful and practical all-year
value and stylish comfort at a REAL SAVING IN DOLLARS.

We have just brought out a brand new coat which manufacturers tell us is
the greatest improvement in dress coats and raincoats since the weaving of
cloth was invented,

Our introductory wholesale price on the new GOODYEAR will be only
$12.95, yet if you will help introduce it, it need not cost you even that,

Just promise you will show your coat to a few friends and recommend it
and we will accept the inclosed advertising check at its full face value of $3.00
in part payment of the wholesale price, This makes your sample coat cost you
only $7.95—ONLY ONE COAT AT THIS PRICE. P. S. If you will mail the
coupon right away I will include a man’s $5.00 sport sweater coat (see style
picture inclosed) absolutely free. This offer is void after 10 days. (Com.
Ex. 1.)*

Attached to and made part of this circular letter was a remit-
tance blank for the use of the prospective customer, which, in addi-
tion to spaces wherein the customer could set the measurements for
the coat and the size of the sweater, contained the following
statement :

GENTLEMEN: I accept your special offer, Inclosed find your special check
for $5.00. Sead me the new $12.95 all-weather coat and the man's sport
sweater coat by parcel post. Upon arrival I will pay the postmaster only
$7.95 balance. (Com. Ex. 1.)

Accompanying this circular letter was a credit or merchandise
discount check upon which the heading Goodyear Manufacturing
Co. was prominently displayed and the slogan “Best in the Long
Rain”. The body of the check reads:

PAY TO THE ORDER OF——_____. Cash or Bearer—-_.—-.- $5. 00
FIVE DOLLARS and no/100

GoopYEAR MANUFACTURING Co.
By 8. M. George, Director of Sales.

There was also inclosed with this letter a cut showing a picture of
the sweater and a picture of the raincoat to which was attached a
swatch of the material of which the coat was made. (Com. Ex. 1-A.)
The above letter and the accompanying credit or merchandise dis-
count check and the picture of the sweater and raincoat was used by
the respondent from approximately 1905 to 1925, and filled the double
purpose of being an offer to the individual prospective customer
whereby he might be induced to order a coat for himself, and, if
after receiving the coat, he was pleased with same, he then was

\-‘—-—
! Exhibits not published.
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offered an opportunity of acting as agent or representative for the
respondent, and by showing and recommending the coat to others,
secure their orders for coats, and in the event of his securing orders
for five coats, the respondent offered to and did refund the $7.95
which he had paid for the first coat.

If the recipient of this letter showed interest in the proposition, it
was followed up by other letters in which the prospect was offered an
opportunity to become “An exclusive sales agent to represent the
Big Goodyear Manufacturing Co. in your locality ”, and was also
told—

Now, this is your big opportunity, It is a chance to establish yourself with
the Blg Goodyear Manufacturing Co., in a big, paying, profitable, prominent
position. (Com. Ex. No. 5.)

On circulars sent out the following language appears “ Goodyear
Manufacturing Co.”—* Best in the Long Rain Coats ”— Every
Goodyear Customer is a Goodyear Booster "—* Our Price $12.95—
See letter for special reduced price, good for 10 days.” (Com. Ex.

10.)
Respondent while operating as Goodyear Co. and as Goodyear, in

connection with the offering for sale and sale in interstate commerce
of said raincoats distributed to prospective customers circulars, in-
voices, and other advertising literature upon which the following
representations were made:

I'll pay you $10 just to read and respond to this letter. Ilere’s my check for
$5 right now and the other §5 I belleve you'll say Is generously covered by the
handsome sport model 5 button coat sweater I am sending you absolutely free!

Goodyear All-Weather water proofed WONDER coats.

Please be on the outlook for the sweater coming to you by separate mall as
our positive outright good-will gift to yon with-no strings or conditions attached
other than that you read and reply to this letter.

We're not going to ask you our very low price $12.95 for this coat even
though you might expect to pay double that amount if you purchased the coat
in the usual way.

The inclosed $5 check if indorsed on the back and mailed to us within 10
days will be accepted by us as part payment on your Goodyear so that the
actual cost to you will be only the small balance of $7.95 which you pay your
postman when he delivers to you the neatly wrapped package containing the
Goodyear coat and the gift sweater and

We're not allowing you to take one particle of risk! If the coat does not
more than surpass your expectations—if it does not fit you like it had been
built to your measure—if it doesn’t make you feel like a milllon dollars when
you put it on—Iif it doesn’t look like the biggest $12.85 value you ever saw or
heard about, Just put it back in the box, return it to us and we'll immediately
refund your $7.05, and lsten, friend, the sweater is YOURS—you KEEP the
sweater along with our good wishes and our appreclation for your courtesy in
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reading this letter an permitting us to send the Goodyear coat for your examing-
tion whether or not you keep it.

The last paragraph on the back of the check does not apply in your case
about returning both the coat and sweater. You return the coat if you want a
full refund of your $7.95, but you DO NOT return the sweater, THAT'S
YOURS FOR KEEPS without cost or condition or obligation of any kind.

As we have set aside only a limited number of the gift sweaters, I must
limit the acceptance time to 10 days, so kindly let me hear from you by return
mail if convenient, (Com. Ex. No. Z.)

Accompanying this data was a credit or merchandise discount

check reading as follows:

GOODYEAR COMPANY

2615-17-18 Walnut St.,, CREDIT CHECK

KANSAS CITY, MO. No. 4623
“ Best-In-the-long-rain
MERCHANDISE DISCOUNT CHECK

Pay to the v * & (Cash or Bearer * * $500
Order of

* * * Tive Dollarg and no/100

GooDYEAR COMPANY,
By Geo. M. SitrENFELD, Sales Manager.

This credit check will be accepted as a $5.00 part payment on order if sent
to the Goodyear Company, Kansas City, Mo., a9 per letter accompanying it, but
is not good in any other way, and can be used only on the speclal offer
accompanying it, within 10 days after its receipt.

NOT GOOD AFTER 10 DAYS

BACK OF CIIECK

GooDYEAR COMPANY,
2618 Walnut Street, Kansas City, Mo.

Instead of the full scheduled price of $12.95 you are to enter my order for
one of your new Goodyear All-Weather * Wonder ™ coats at a discount of $5,
represented by this check which you accept as part payment. The net balance
of $7.95 I will pay to the postman when he delivers the coat.

The sport model sweater you are awarding me as a gift 1s to come in the
same package with the coat both by prepald parcel post.

Name My chest measure inches
St. or R. F. D. —— -~ Height

City Weight . 1bs.
State Sweater size

If I'm not wholly pleased with the coat and sweater, I may return them
within 5 days, and your're to refund my money immediately,

(If remittance accompanies this order send only $7.95)

In all circulars sent out the respondent used the names Goodyear,
Goodyear Company, Goodyear All-Weather, all purpose Jersey
Coat. This sport model sweater absolutely free. An outright gift
if you inspect our All-Weather Jersey Coat.
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We are not going to ask you our very low schedule price of $12.95 for
this coat even though you might expect to pay double our price if you pur-
chased the coat in the usual way. If it doesn’t look like the biggest $12.95
you ever saw or heard about just put it back in the box, return to us and
we'll immediately refund your $7.95. (Com. Ex, 7.)

You know the “Jersey " coat must make good ... ... or we'd never have
made a million Goodyear friends in the direct-to-wearer sale of this splendid

garment (Com. Ex. No. 8).

The truth is that respondent has made no special investigation or
selection of the prospective customer as is represented, but oblains
by purchase or otherwise lists of names of doctors, lawyers, teachers,
nurses, dentists, automobile registrants, and others, from which lists
respondent selects from two to fifty thousand names at a time, and
that during the year 1926 in such manner the respondent caused to
be mailed 12,834,865 pieces of mail containing such circular letters,
discount checks, and sample swatches of cloth; during the year 1927,
11,829,887 pieces of such mail; during 1928, 10,440,826 pieces of such
mail. The evidence further disclosed that the merchandise discount
check hereinabove referred to had no actual value; its award was
not the result of any drawing or chance element involved; but was
respondent’s usual procedure to attract attention to his offer, as well
as a means of identifying the style and material of the particular
raincoat offered for sale with the check inclosed. Such use of the
discount check together with the other representations contained in
the circular about respondent’s regular and ordinary selling price
were calculated and had the tendency to mislead and deceive the
purchaser and prospective purchaser as to the ordinary and regular
selling price of respondent’s coats and to operate as a false and mis-
leading inducement to the prospect to buy. These raincoats were
offered for sale to every prospective customer on precisely the
same terms and the prices at which such coats were offered were
respondent’s regular selling price and not a specially reduced price as
represented ; the time within which the said offer must be accepted
was not, in fact, limited by respondent to ten days or any other
particular period of time. The representation of respondent as to
the number of coats for sale being limited to such an extent that
prompt actiog was necessary was misleading in view of the fact that
from 1926 to 1929, inclusive, respondent in this manner sold approxi-
mately 443,134 raincoats.

Par. 4. Paragraph 6 of the complaint reads as follows:

Respondent had adopted and uses in connectlon with and in the course of his
aforesald business such slogans as, “Best in the Long Rain,” “All-Weather
Coat,” “ Goodyear All-Weather Garment”, The Goodyear Tire & Rubber Co.
a large and well-known manufacturer of tires and rubber goods, has long
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adopted and used as a slogan for its goods, “ Best in the Long Run,” and “All-
Weather tread”. A great many of the large tire and rubber companies make
and sell raincoats. Respondent’s use of such slogans together with the other
practices and acts above set out tend to and do mislead and deceive purchasers
and prospective purchasers into the belief that the products are made and are
being offered for sale and sold by the well-known and long established rubber
concern; that is the Goodyear Tire & Rubber Co.

The proof showed that the Goodyear Tire & Rubber Co. used the
slogan “All-Weather ” and the slogan “All-Weather Tread ” and that
the B. F. Goodrich Co. has used the slogan “ Best in the Long Run ”
and during the course of the hearing, it was agreed and stipulated by
and between counsel that the said paragraph 6 of the complaint may
be amended so as to meet the proof in this case which said proof
shows that the B. F. Goodrich Co. of Akron, Ohio, used as a slogan
on certain of its products “ Best in the Long Run” and that the
Goodyear Tire & Rubber Co. likewise of Akron, Ohio, used on some
of its goods the words, “All-Weather ” and “All-Weather Tread.”

The B. F. Goodrich Co. is not now and has not been a competitor
of the respondent since about the year 1919.

The Goodyear Tire & Rubber Co., is a corporation with head-
quarters at Akron, Ohio, which for many years has been engaged in
the manufacture, sale and distribution in and among all the States
of the United States of automobile tires and some two thousand
different products made from rubber. It was incorporated about the
year 1898, doing an annual business of approximately $260,000,000,
has offices and agents in all parts of the world except Russia, adver-
tising expenses approximately $4,000,000 per annum.

From 1904 to 1908 the Goodyear Tire & Rubber Co. manufactured
and sold raincoats, but the manufacture of such coats was discontin-
ued and they do not manufacture, sell, or distribute raincoats.

In the course and conduct of its business, the Goodyear Tire &
Rubber Co. made use of the slogan “All-weather ” and on September
28, 1920, these words were admitted to registration as a trade-mark
for rubber, and rubber and fabric vehicle tires and treads therefor.
(Com. Ex. 8.) They also used the slogan “ Goodyear All-Weather
Tread on the Highways of the World.” These words were admitted
to registration October 10, 1922, as a trade-mark for vehicle tires
composed of rubber and rubber and fabric. (Com. Ex. 24.) These
slogans have been used by the Goodyear Tire & Rubber Co. in con-
nection with certain types of tires which they manufacture, sell, and
distribute throughout the United States.
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The Goodyear Tire & Rubber Co. received periodically communica-
tions from people calling attention to the advertisements of the
respondent. ,

Dealers in the products of the Goodyear Tire & Rubber Co. and
others made inquiry as to whether there was any connection between
the Goodyear Manufacturing Co. of Kansas City and the Goodyear
Tire & Rubber Co.

About the year 1918 or 1919, dealers located in Oklahoma who were
handling the tires and accessories distributed by the Goodyear Tire &
Rubber Co. reported to the home office at Akron, Ohio, that the Ku-
Klux Klan in Oklahoma were boycotting the goods of the Goodyear
Tire & Rubber Co. and that such action was a result of confusion
of identity which existed in the minds of the members of this organi-
zation between the Goodyear Tire & Rubber Co. and the Goodyear
Manufacturing Co., the respondent, and it became necessary for the
sales manager of the Goodyear Tire & Rubber Co. to make a special
trip to Oklahoma to remove from the minds of these people this con-
fusion of identity.

The fact of competition was admitted in the answer. Respondent
testified that certain people from time to time had been confused as
to his identity on account of his name, thinking he was a branch of
the Goodyear Tire & Rubber Co., and that this fact had been invited
to his attention by competitors.

The Commission finds that respondent’s use of the slogan “All-
Weather ” and the name “ Goodyear” and “ Goodyear Co.” has
tended to mislead and actually has misled and deceived purchasers
and prospective purchasers into the belief that the raincoats offered
for sale by respondent are being offered for sale and sold by the
said Goodyear Tire & Rubber Co. of Akron, Ohio. The Commission
finds that such confusion of identity is calculated and tends to operate
to the benefit of respondent and tends to divert trade to respondent
from competitors engaged in the similar sale of raincoats by mail
order in interstate commerce, who do not advertise or solicit sales in
such manner as to confuse their identity with that of the Goodyear
Tire & Rubber Co. aforesaid, or of any other prior established con-
cern dealing in rubber goods to which the Goodyear process or
invention is applied.

Par, 5. It was charged in paragraph 2 of the complaint that the
respondent’s raincoats were not made under or in accordance with the
so-called Goodyear patents which in a general way relate to the
application of heat and sulphur to so-called crude rubber, causing a
setting-up, hardening, or thickening of the rubber to a point where
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it is fit for commercial use. The evidence, however, failed to sus-
tain this particular charge. The process known as Goodyear’s in-
vention or process is not subject to exclusive appropriation (Good-
year India Rubber Glove Manufacturing Co. v. Goodyear Rubber
Co., 128 U. S. 598,) and is and has been used on the raincoats sold
by the respondent.

Par. 6. The complaint in paragraph 3 hereof charged that re-
spondent misrepresented the extent of his business headquarters,
namely, that he occupied the Goodyear Building at Nos. 2615, 2617,
and 2619 Walnut Street, Kansas City, Mo., whereas in truth and in
fact the building was not known as the Goodyear Building, and
réspondent only occupied a small portion of the building at 2615
Walnut Street; further, that respondent used a fictitious name with
the title “Director of Sales” in signing letters and circulars to
prospective customers. Respondent had the permission of his land-
lord to call the building the Goodyear Building or any other name
that he chose. He occupied three floors of the seven-story building
called by its owner the Quaker Building, but no name appears on the
building and there is but one street number. Respondent used the
name S. M. George as “ Director of Sales.” This was his effort to
avert local prejudice against his Jewish nationality in territories
subject to the activities of the Klu Klux Klan, and comprises his
initials in reverse order. Such practice was discontinued as soon
as necessity for it ceased and it was not resumed. The Commission
finds that such representations as to the extent of his occupancy at
the address named was harmless puffing and that the use of the name
S. M. George was not made for fraudulent purposes; also that the
evidence as a whole does not justify the Commission in considering
that the acts and practices complained of in paragraph 3 of the com-
plaint constitute unfair competition within the meaning of section
5 of the Federal Trade Commission Act, supra.

Par, 7. It is charged as a part of paragraph 4 of the complaint
that “ respondent also represents to such prospective purchasers that
he will give free with the purchase of a coat a sport sweater, whereas
in truth and in fact the price of said sweater is included in the price
of the product offered for sale by respondent. The fact is respondent
does give free with the purchase of such coat a sport sweater as
represented. In many cases the raincoat is returned by dissatisfied
purchasers who keep the sport sweater and still receive refund so
that in such cases at least the sport sweater is absolutely free as repre-
sented and its price not included in the price of the raincoat.

Par. 8. The complaint further alleges in paragraph 5 thereof that
respondent misrepresented with regard to the quality of the coats
offered by him for sale, namely, that he had been told by manufac-
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turers that his coats represented the greatest improvement in coats
since the weaving of cloth was invented, whereas no such representa-
tions had been made to respondent. The Commission finds that the
evidence does not sustain such charges.

Par. 9. The use by the respondent of the foregoing statements,
representations, and phrases in his circulars, pamphlets, and other
advertising referred to in paragraphs 1, 2, 8, and 4, supra, has the
capacity and tendency to mislead and.deceive prospective purchasers
and ultimate consumers throughout the various States of the United
States into the erroneous belief that respondent is a manufacturer of
his raincoats and can and does sell such coats direct to the said
consumer at only one profit; that a special price is being made to the
consumer far below the ordinary and regular selling price of re-
spondent’s coats; that this offer of sale has been made by reason of
some special investigation or selection of the prospective customer
and that by reason thereof, as well as by reason of the valueless trade
check the prospective customer is “lucky ”; that the offer must be
accepted very promptly or the prospective customer will lose the
advantage of such special bargain and lucky award by reason of the
time limitation or because the number of coats available for sale is
a small one; and that respondent is identical with, or a branch of the
Goodyear Tire & Rubber Co. Many of the said prospective cus-
tomers in the various States of the United States believing and rely-
ing upon the truth of this erroneous belief have been induced to buy
raincoats of respondent to the injury of respondent’s competitors, in
that such practices are calculated to and have a tendency to divert
trade from respondent’s competitors to the respondent.

CONCLUSION

The practices of said respondent under the conditions and circum-
stances described in the foregoing paragraphs 1 to 4, inclusive, are
to the prejudice of the public and of respondent’s competitors and
are unfair methods of competition in interstate commerce and con-
stitute a violation of an act of Congress approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define
its power and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of respond-
ent thereto, the testimony taken and briefs filed herein, and oral
arguments of counsel, and the Commission having made its findings
as to the facts and its conclusion that the respondent has violated



GOODYEAR MANUFACTURING CO. 175

162 Order

the provisions of an act of Congress approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes,”

It is now ordered, That the respondent, George M. Sittenfeld, an
mdividual trading as “ Goodyear Manufacturing Co.,” his agents,
representatives, servants, and employees in connection with the sale
or offering for sale in interstate commerce, of raincoats, cease and
desist as follows:

(1) From representing that he is a manufacturer of raincoats
unless and until such time as he shall actually own, operate, or con-
trol an establishment, plant, or factory wherein such raincoats are
made.

(2) From misrepresenting directly or indirectly by means of mer-
chandise discount checks or in any other manner the ordinary, regu-
lar, and usual price at which such raincoats are sold.

(3) From representing to prospective customers, expressly or im-
pliedly by means of trade checks, or in any other manner such pros-
pective customer is “ lucky,” or that there has been some special inves-
tigation or selection of him to receive respondent’s offer of sale.

(4) From misrepresenting to or misleading prospective customers
either as to the extent of time within which his offer must be accepted
or as to the quantity of raincoats available for sale.

(5) From using the slogan “All-Weather ” or the name “ Good-
year ” unless used in connection with equally conspicuous words “ not
connected with the Goodyear Tire & Rubber Co.” or some other simi-
lar words sufficient to distinguish respondent’s concern from that
company and to prevent any recognition by the public of respondent
as being connected with that company.

1t is further ordered, That the complaint be and it is hereby dis-
missed as to that part of paragraph 2 which charges that the coats
which respondent sells are not made under or in accordance with the
so-called Goodyear patents; as to all of paragraph 3; as to that part
of paragraph 4 which charges that respondent also represents to such
prospective purchasers that it will give free with the purchase of a
coat a sport sweater, whereas in truth and in fact the price of said
sweater is included in the price of the product offered for sale by
respondent; and as to all of paragraph 5.

1t is further ordered, That the respondent, George M. Sittenfeld,
shall within 60 days after service upon him of a copy of this order
file with the Commission a report in writing setting forth in detail
the manner and form in which he has complied with the order to
cease and desist hereinabove set forth.
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IN THE MATTER OF

WESTERN LEATHER CLOTHING COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO TIIE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1820, Complaint, May 8, 1930—Decision, May 24, 1932

Where a corporation engaged in manufacture and sale of horsehide and cow-
hide leather coats, labeled garments of latter leather * genuine horsehide,
front quarter” and sold same thus labeled to wholesale and retail dealers,
by whom sald coats were displayed and sold to consuming public as and
for horsehlde; with result that purchasers were misled a.d with tend-
ency and capacity to mislead and deceive public and purchasers and pros-
pective purchasers into believing such garments to be made of the pre-
ferred and similar appearing, but more expensive horschide, and induce
purchase thereof in reliance upon such belief, and truth and accuracy of
aforesaid labels, and thereby divert trade to it from competitors dealing
in horsehide and cowhide coats without such misrepresentation:

[leld, That such practlces, under the circumstances set forth, were to the
prejudice of the public and competitors and constituted unfair methods of
competition. '

Mr. Robert H, Winn for the Commission.
Greensfelder & Grand, of St. Louis, Mo., for respondent.

Syworsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, a Missouri corporation engaged in the manufac-
ture and sale of leather clothing and with principal office and place
of business in St. Louis, with misbranding or mislabeling, in vio-
lation of the provisions of section 5 of such act, prohibiting the use
of unfair methods of competition in interstate commerce; in that
respondent, engaged as aforesaid, sold certain of its products, not
made from the hide of the horse, with labels attached by it reading
“ Genuine IMorsehide ”; with capacity and tendency to mislead
and deceive the purchasing public as to the composition of said
products; to the prejudice of the public and competitors.

Upon the forgoing complaint, the Commission made the following

Report, FINDINGS A8 TO THE I'AcTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent herein, Western Leather
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Clothing Co., a corporation, charging it with the use of unfair
methods of competition in commerce in violation of the provisions of
said act. The respondent having entered its appearance and filed
its answer herein, hearings were had and evidence was thereupon
introduced before an examiner of the Federal Trade Commission
theretofore duly appointed. Thereafter counsel for the Federal
Trade Commission and counsel for the respondent having submitted
briefs the case was submitted to the Commission upon the briefs
and the record without oral argument, oral argument having been
waived by counsel for the Commission and counsel for the respond-
ent. Thereupon this proceeding came on for final consideration and
the Commission having duly considered the record and being now
fully advised in the premises makes this its findings as to the facts
and conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

ParacrapH 1. Respondent, Western Leather Clothing Co., is a cor-
poration organized, existing, and doing business under and by virtue
of the laws of the State of Missouri with its principal office and fac-
tory located in the city of St. Louis in the State of Missouri. The re-
spondent is now and for more than seven years last past has been
engaged in the business of manufacturing and selling clothing,
including leather coats and other leather garments.

Par. 2. The leather garments manufactured by respondent when
sold have been shipped from the place of business of respondent in
St. Louis, Mo., to purchasers located in various States of the United
States other than the State of Missouri. In the course and conduct
of its business respondent is in competition with other corporations
and with individuals, firms, and partnerships engaged in the sale and
distribution in interstate commerce of leather coats and other leather
garments. In the course and conduct of its business respondent has
manufactured coats of cowhide and has also manufactured coats of
horsehide. When these leathers are tanned for use in the manufac-
ture of coats very few people are able to distinguish between tanned
!lorsehide and tanned cowhide. This difficulty is shared by persons
In the trade engaged in the manufacture of garments from such cow-
hide or such horsehide.

Par. 8. In the course and conduct of its business respondent has
caused labels bearing the words “ genuine horsehide, front quarter ”
to be aflized by sewing into the lining of certain coats manufactured
by it from cowhide and which coats made from cowhide and labeled
“genuine horsehide, front quarter ” respondent sold and shipped
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from its place of business in the city of St. Louis, State of Missouri
to the retail dealers and wholesale dealers who were the purchasers
thereof located in other States of the United States.

Par. 4. The cowhide garments so sold by the respondent in inter-
state commerce and bearing the labels “ genuine horsehide, front
quarter ” were resold by the wholesale dealers, to whom respondent
sold such garments to retail dealers and in some instances were re-
sold by the said wholesale dealers direct to the consuming public.
The said garments were exposed for sale and sold in either case as
and for horsehide garments and with the said labels affixed upon
them. The said garments were exposed for sale and sold by the retail
dealers to whom the said garments came in the usual course of trade,
to the consuming public as and for horsehide garments and with the
said labels affixed upon said garments. The said labels which had
been affixed to the garments by the respondent and which were on the
garments when they were exposed for sale and sold to the consuming
public, led purchasers thereof to believe that the said cowhide gar-
ments, manufactured and labeled by the respondent as aforesaid,
were in fact made of horsehide.

Par. 5. The consuming public in the purchase of leather garments
prefers garments made of horsehide to those made of cowhide. The
average cowhide coat can be manufactured for from 50 cents to 75
cents less than the average horsehide coat.

Par. 6. There are in this country competitors of the respondent
engaged in the manufacture and sale in interstate commerce of
leather garments, including cowhide coats and horsehide coats. Cer-
tain of these competitors do not label cowhide garments with horse-
hide labels. At least one of these competitors has not been able to
sell cowhide coats because purchasers preferred garments with the
horsehide label.

Par. 7. Respondent since and including its “1930 season” has
ceased labeling the cowhide garments manufactured by it as ¢ horse-
hide ",

Par. 8. The labeling by respondent of cowhide garments with
labels bearing the words “ genuine horsehide, front quarter ” as set
forth herein is false and misleading and the use of such labels by
respondent, Western Leather Clothing Co., on garments not made of
front quarter horsehide in the manner and form above alleged, has
the tendency and capacity to mislead and deceive the public and pros-
pective purchasers and purchasers of such garments into the errone-
ous belief that the said garments are manufactured of front quarter
horsehide and to induce prospective purchasers of such garments to
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purchase such garments in reliance upon and by reason of their
belief in the truth and accuracy of such labels and thereby to divert
trade to respondent, Western Leather Clothing Co., and from its
competitors.

CONCLUSION

The acts and practices of said respondent under the conditions and
circumstances described in the foregoing findings are to the preju-
dice of the public and respondent’s competitors and constitute unfair
methods of competition within the intent and meaning of section 5
of an act of Congress entitled “An act to Create a Federal Trade
Commission, to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion on the complaint of the Commission, the answer of the respond-
ent, the testimony taken and the briefs filed herein and the Commis-
sion having made its findings as to the facts and conclusion that
respondent has violated the provisions of an act of Congress ap-
proved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,”

It is now ordered, That respondent, Western Leather Clothing
Co., a corporation, its officers, agents, representatives, and employees
cease and desist, directly or indirectly in connection with the offering
for sale or sale in interstate commerce or in the District of Columbia
of garments not made from the tanned hide of the horse:

From using the word “ horsehide ” as a brand name, or on labels
or other markings or otherwise to represent, advertise, or describe
such garments.

1t i3 further ordered, That respondent, within 30 days from and
after the date of the service upon it of this order, shall file with the
Commission a report in writing setting forth in detail the manner
and form in which it is complying with the order to cease and desist
hereinabove set forth.
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Ix TaE MATTER OF

METAL TILE CONSTRUCTION COMPANY, INC.

COMPLAINT (SYNODPSIS), FINDINGS, AND ORDER IN REGARD TO TIE ALLEGED
VIOLATION OF SEC, 5§ OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914.

Docket 1955. Complaint, June 1, 1931—Decision, May 381, 1932

Where a corporation engaged in importing- a Belgian wall and celling covering
composed of zinc plates so enameled, stamped, and made as to imitate
different colors, and mortar lines of genulne tile, and exact appearance
thercof installed in place, and in sale of said product to Jobbers, contrae-
tors, builders, and publie generally, described same as * Belgian Tile” or
“ Belgiantile ” in advertisements in periodicals of national circulation, and
in catalogues, circulars, leaflets, ete., circulated among trade and general
public; with tendency and capacity to deceive purchasers into believing
saild product to De that kiln baked, clay tile installed and set by tile setters,
and generally understood from the word, and to divert to it trade of
competitors engaged in sale of genuine imported Belgian, or domestic tile,

as the case might be:
Held, That such practices, under the circumstances set forth, were to the
prejudice of the public and competitors and constituted unfair methods of

competition.
Mr. Alfred M. Craven and Mr. J. Butler Walsh for the Com-
mission.

Mr. Max Wittenberg, of Brooklyn, N. Y., for respondent.
Mr. Sol A. Herzog, of New York City, for Associated Tile Manu-

facturers, Inc., intervenor.
Syw~orsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, a New York corporation long engaged in the importa-
tion from Belgium of a zinc covered sheet so prepared as to imitate
tiling, and in the sale of said tile and tiling substitute to jobbers,
contractors, builders, and the general public for walls and ceilings
of bathrooms, kitchens, breakfast rooms, as well as in hospitals,
shops, and hotels, and with principal place of business in New York
City, with advertising falsely or misleadingly, in violation of the
provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce; in that in its ad-
vertising catalogues, circulars, leaflets and other like literature it
falsely and misleadingly designates aforesaid product as “ Belgian
Tile ”; with tendency and capacity to deceive purchasers thereof
into behevmg same to be tile, and to divert to it trade of competi-
tors engaged in sale of similar products, truthfully advertised and
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described, and trade of competitors engaged in manufacture and sale
of genuine tile; to the prejudice of the public and competitors.
Upon the foregoing complaint, the Commission made the following

RerorT, FinpINGs A8 TO THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes” (38
Stat. 719), the Federal Trade Commission, on the 1st day of June, -
1931, issued and served its complaint against the respondent Metal
Tile Construction Co., Inc., charging it with the use of unfair
methods of competition in commerce, in violation of the provisions
of said act.

Respondent having entered its appearance and filed its answer to
the said complaint, hearings were had before a trial examiner there-
tofore duly appointed, and testimony was heard and evidence re-
ceived in support of the charges stated in the complaint and in
opposition thereto. Thereafter, this proceeding came on regularly
for final hearing, and the Commission having duly considered the
record and being now fully advised in the premises, makes this its
report, stating its findings as to the facts and its conclusion drawn
therefrom:

FINDINGS AS TO THE FACTS

Paragraru 1. Respondent, Metal Tile Construction Co., Inc., is a
corporation organized and existing under the laws of the State of
New York, with its principal place of business in the City of New
York. It is now, and has been for many years, engaged in the busi-
ness of importing from Belgium and selling to jobbers, contractors,
builders, and the public generally, a product used for the covering
of walls and ceilings. Said respondent causes said product, when
sold, to be transported in interstate commerce from its principal
place of business into and through numerous States of the United
States, other than New York, to the purchasers thereof, at their re-
spective points of location. In the course and conduct of its busi-
ness, respondent is and has been, in competition with other indivi-
duals, partnerships, and corporations located and doing business in
the United States, engaged in the sale and transportation, in inter-
state commerce between and among the various States of the United
States, of tiles, which are prepared and shaped accordingly to the
purpose required, out of clay and baked in kilns, and which are

properly described and designated as tile. —
032—33—13 -
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Par. 2. Respondent solicits its business by advertising in periodi-
cals of national circulation and by the circulation among the trade
and general public of catalogues, circulars, leaflets, and other like
literature, in all of which advertising it describes and designates the
product imported and sold by it as “ Belgian Tile ” or sometimes as
“ Belgiantile ”.

Par. 8. “Tile ” as generally understood in the building trades and
by the general public is a clay product, shaped in comparatively
small sized units and baked in a kiln. Tile for the covering of walls
and ceilings is usually shaped into units of about 4 inches square, and
is installed upon the proper base by being set in cement by work-
men who are termed “tile setters”. Most of the tile used in the
United States is of domestic manufacture, there being in the United
States approximately a hundred tile factories with an output in value
exceeding fifteen million dollars. A considerable amount of tile
sold in the United States is imported from other countries, including
Belgium. The tile imported and sold in this country from Belgium
is called “ Belgian Tile ” and the tile imported from other countries
is usually designated by the name of the country of manufacture.

The.product of the respondent is a zing plate upon which is im-

posed a coat of enamel, varying in color to imitate the common colors
g T . ' B e I I A e e

of genuine tile, whether domestic or imported.” 'Thesize of the zinc

platé ordinarily sold by respondent i inches, which is in

/CIosé approximation to the size of twbaty units of tile, each 414
by 41/ inches, set or installed upon a wall or ceiling. In the manu-
facture of respondent’s product, a stamp is used, whereby mortar
lines are made in imitation of the mortar lines appearing on the
installation of genuine tile. A plate of respondent’s products 17
by 21 inches in dimension, is an exact imitation of twenty units of
tile each 414 by 41/ inches installed on a wall or ceiling.

Par. 4. Designation by the respondent of its product as “ Belgian
Tile ” or “ Belgiantile ” as set out in paragraph 2 hereof, is false and
misleading, and has the tendency and capacity to deceive the pur-
chasers of said product into the belief that respondent’s said product
is tile. Said description also has the tendency and capacity to divert
to the respondent the trade of competitiors engaged in selling tile,
both that imported from DBelgium as well as that of domestic
manufacture. :

CONCLUSION

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are to the preju-
dice of the public and of respondent’s competitors, and constitute a
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violation of an act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the
respondent, the testimony and briefs by counsel for the Commission
and for the respondent, and the Commission having made its findings
as to the facts and its conclusion that said respondent has violated
the provisions of an act of Congress approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes ”,

It i3 now ordered, That the respondent, Metal Tile Construction
Co., Inc., its officers, agents and employees, in connection with the
sale or offering for sale of its products in interstate commerce between
and among the various States of the United States and in the Dis-
trict of Columbia, cease and desist from—

Describing the product of respondent as “ Belgian Tile ” or “ Bel-
giantile ” or using, in the descriptions of the product sold by respond-
ent, the word “ tile,” unless in immediate conjunction therewith there

appear the words “ imitation tile madeof metal.”
1t is further ordered, That the said respondent shall, within 80 days

after the service upon it of a copy of this order, file with the Commis-
sion a report in writing, setting forth in detail the manner and form
in which he has complied with the order to cease and desist herein-
before set forth.

|
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Ix THE MATTER OF

UNITED TAILORING COMPANY, INC., CURTIS CLOTH-
ING CORPORATION, AND VICTOR KLEIN, HERBERT
KLEIN, AND ARTHUR KLEIN, DOING BUSINESS UN-
DER TRADE NAME AND STYLE OF CONTINENTAL
TAILORING COMPANY

COMPLAINT (SYNOFPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1947. Complaint, May 8, 1931—Decision, June 8, 1932

Where a corporatlon, several subsidiaries, and three Indlviduals engaged in

S

(e

(0)

(¢)

sale of men’s ready-made clothing direct to public through said various
companies, which they owned, officered, controlled, and operated, together
with an unincorporated business, as part of a common enterprise, but
held out to the public under their different corporate and trade names as
separate and independent,

Represented through their various agents or solicitors that garments fur-
nished pursuant to orders would be tailored to the individual’s measure-
ments, and supplied, for their agents’ use and display, order blanks with
provision for measurements necessary for a made-to-order suit, and stated
through printed recelpt forms that clothes would be cut on the block sys-
tem and adjusted to measurements called for, facts being they filled orders
elther by selecting from their common stock, a ready-made garment which
In a general way came near the measurements concerned, or, lacking such,
by supplying clothes with no regard therefor, and thus supplied short men
with clothes for tall men, and thin men with those for stout men, and
vice versa, and thereby grotesquely outfitted purchasers carefully measured
and ordered for; with effect of misleading and deceiving public into
belleving garments In question were tailor made in accordance with indi-
vidual measurements of the purchaser, and of diverting trade to them from
competitors offering the consuming public through agents or otherwise,
sults of greatly superior quality, at similar prices, and in fact so made,
and cut according to the block system as commonly understood, and with
capacity and tendency so to do;

Represented through their solicitors that suits ordered by purchaser
would be made out of cloth corresponding with the sample selected by
latter, facts being garments were made of cheaper and Inferior cloth
and in many instances of such poor quality that purchasers were unable
and unwilling to use them and necessarlly sustained loss of money pald,
with no return; with effect of misleading and deceiving public, and
of diverting trade to them from competitors in fact making garments
In accordance with purchaser’s selection or designation, and with capac-
ity and tendency so to do;

Falsely represented through their solicitors that alterations would be
made at a new store ahout to be opened; with effect of misleading and
decelving public into believing that needed fittings and alterations could
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and would be made at branch places in said purchaser’s localities, and
of diverting trade to them from competitors offering as inducement to
purchase, the making of needed alterations in branches in fact main-
tained by said competitors in the localities concerned, and in which
branches such fittings and alterations were in fact made In accordance
with representations of said competitor’s agents, and with capacity and
tendency so to do; and
Represented through their said agents or solicitors that a special price
would be made and two suits of clothes furnished for the price of one,
or one be given free, as a special advertising offer, facts being cost of
additional suit was included in purchase price so as to yield a profit
on the transaction as a whole, and supposed special offer was their
regular price in the usual course of business; with effect of misleading
and decelving public into believing clothes in question were being sold
at special Introductory prices, and bringing about their purchase in reli-
ance on such erroneous belief, and with capacity and tendency so to do:
Held, That such acts and practices, under the circumstances set forth, were
to the prejudice of the public and competitors and constituted unfair
methods of competition.

(d

-

Mr. James M. Brinson for the Commission.

Mr. Thomas F. Frawley and Zimmerman & Zimmerman, of New
York City, and Mr». John Walsh and Mr. L. A. Spiess, of Wash-
ington, D. C., for respondents.

Sxyxoprsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provis-
ions of the Federal Trade Commission Act, the Commission charged
respondent United Tailoring Co., a New York corporation with
principal place of business in New York City; respondent Curtis
Clothing Corporation, a New York corporation and subsidiary of
said first named respondent; and individual respondents Victor,
Herbert, and Arthur Klein, (¢) conducting under the trade name
Continental Tailoring Co., a business likewise owned and controlled
by said first named respondent, and (b) respectively president, vice
president, and secretary-treasurer of aforesaid corporations, and
unincorporated company, which they owned, dominated, controlled
and directed;' variously engaged in the sale and distribution of

1As alleged In the complaint, “ they have created, formed, Instituted, and have main-
tained and directed the policles, methods, and practices of sald respondent corporations
and of sald Continental Talloring Co., and of each of them, and have at all times herein-
after mentioned, dominated, controlled, and directed the representations, transactions,
sales, and other activitles of said respondent corporations and of the Continental Tailor-
Ing Co. and of each of them, in thelr commrerce among or between the varlous States of
the United States. The sald corporate respondents and the said respondent Continental
Tailoring Co., under the direction and control of respondents Victor Kleln, Herbert Klein,
and Arthur Klein, have cooperated with each other and in the course and conduct of their
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men’s ready-made clothes in commerce among the various States
through salesmen or agents employed by them to solicit orders
directly from members of the consuming public; with misrepresent-
ing nature of product offered, offering samples not conforming to
product supplied on orders pursuant thereto, misrepresenting prices
or free product, and misrepresenting circumstances incident to com-
pletion of transaction, in violation of the provisions of section 5 of
such act, prohibiting the use of unfair methods of competition
in interstate commerce.

Respondents, as charged, engaged as aforesaid, have made it their
practice in soliciting orders through their agents, falsely to represent
that—

The suits would be custom tailored or made to measure, furnishing
order blanks setting forth various measurements purporting to be
necessary for such a suit (and so worded as to signify that clothes
ordered would be made to order), for the use of their said agents,
who used and displayed such blanks in soliciting and receiving
orders, facts being suits supplied pursuant to orders thus taken were
of the “ready made ” variety altered in accordance with the meas-
urements set forth;

Suits ordered by purchaser would be made out of cloth repre-
sented by or corresponding to sample exhibited by agent and selected
by purchaser, facts being suits supplied did not so conform;

A special price was being or would be made, or two suits would
be furnished for one, or one suit was or would be given free to the
purchaser of a suit, as a special advertising offer, facts being
offer made was the usual offer in the usual course of business,
affording the particular respondent a profit on the entire
transaction;

Alterations of suits purchased could be made at a new store or
stores of respondents, opened or about to be opened within a short
time by the particular respondent represented, in the particular
locality convenient for the prospective purchaser, facts being no
such stores were opened or contemplated.

“The above acts and practices of respondent,” as alleged, “have
had, and have and each of them has had and has the capacity and
several businesses, and by concert of action have reflected the policies and effectuated the
purposes of said Indlvidual respondents Victor Klein, Herbert Klein, and Arthur Klein,
and have malntained, and now maintain, close and intimete relationships, connections,
and in interdependence, by and through which, without disclosure of their subordination
to, or control by, said Victor Klein, Herbert Klein, and Arthur Klein, or of the relation-
ship or connection between the several respondents, they have been and are enebled to act,

and do act, in conjunction with each other, in use of the methods and in employment of
the practices hereinafter set forth.”
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tendency to mislead and deceive the purchasing public into the belief,
and to induce purchase of their products in reliance on such
erroneous belief, that suits of clothes ordered from respondents,
or either or any of them by or through their agents and solicitors,
would be ‘custom tailored’ or ‘made to order’ from, and out of
cloth represented by, and corresponding to the sample thereof
selected by customers from samples of cloth exhibited to them by
salesmen or agents of the particular soliciting respondent; that two
suits of clothes would be furnished at the price of one as a special
advertising offer, and that any alterations desired by the purchaser
of the suit or suits furnished by respondent could or would be made
at branch places of business thereafter shortly to be established by
respondents or the particular soliciting respondent within' easy
reach of the purchaser,” and said “acts and practices,” as charged,
“have had, and have and each of them has had and has the capacity
and tendency to divert trade to respondents from competitors
selling suits of men’s clothes in interstate commerce by fair and
truthful representation”; all to the prejudice of competitors and
the public.

Upon the foregoing complaint, the Commission made the following

Rerort, Finpines as 1o TiE Facts, aNp OrpEr

Pursuant to the provisions of an act of Congress approved
September 26, 1914, entitled “ An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission issued and served a complaint upon
United Tailoring Co., Inc., a corporation, and Curtis Clothing Cor-
poration, a corporation, and Victor Klein, Herbert Klein, and Arthur
Klein, doing business under the trade name and style of Continental
Tailoring Co., charging them and each of them with unfair methods
of competition in commerce in violation of the provisions of said
act. The respondents having entered their appearance and filed
answer, testimony and documentary evidence were received, duly
recorded, and filed in the office of the Commission; thereafter the
proceeding regularly came on for final hearing before the Commis-
sion on the complaint, answer, testimony and evidence and brief in
support of the complaint by counsel for the Commission, respondents
having submitted no brief or argument, and the Commission having
duly considered the same now makes this its report in writing, and
states its findings as to the facts and conclusion drawn therefrom as
follows, to wit:
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Paraarapa 1. Respondents Victor Klein, Herbert Klein, and
Arthur Klein are brothers who now are, and for many years last
past have been, engaged in the clothing business in the City and State
of New York. In 1928 they acquired the control of respondent
Curtis Clothing Corporation, a corporation organized and existing
under the laws of the State of New York with its principal office
and place of business in the City of New York in said State, and in
the same year was organized respondent United Tailoring Co., Inc.,
under and by virtue of the laws of the State of New York by one
Nathan E. Gellens. Respondent Herbert Klein became president
and Nathan E. Gellens secretary and treasurer of respondent United
Tailoring Co., Inc., which positions they occupied until June 19,
1930, when respondents Victor Klein, Herbert Klein, and Arthur
Klein acquired the entire ownership and complete control. Such
respondent company also acquired, owned, and controlled respondent
Curtis Clothing Corporation. Respondents Herbert Klein, Victor
Klein, and Arthur Klein have controlled and directed the affairs
of respondent United Tailoring Co., Inc., from the time when they
first became interested therein or associated therewith, and ever since
have controlled and now control and direct the policies, methods,
and practices of said respondent United Tailoring Co., Inc., and of
the respondent Curtis Clothing Corporation, and its activities and
the activities of any other subsidiary or agency of respondent United
Tailoring Co., Inc.

Respondents Victor Klein, Herbert Klein, and Arthur Klein have
also engaged in business under the trade name and style of Conti-
nental Tailoring Co., and in 1931 said respondents caused to be
organized as one of their corporate agencies or facilities the Bilt-
more Woolen Corporation and later changed the name to that of
the Cortland Clothing Corporation. The stock of both of these
corporations was, and is, owned by respondent United Tailoring
Co., Inc.

Par. 2. Respondents United Tailoring Co., Inc., and its subsidi-
ary the Curtis Clothing Corporation under the control and direction
of the individual respondents Victor Klein, Herbert Klein, and
Arthur Klein, and such individual respondents under the trade
name and style of Continental Tailoring Co. have been engaged
since 1928 in the sale and distribution of men’s clothes in commerce
among and between the various States of the United States, and
they have caused such clothes when sold to be transported from
their place of business in the City of New York and State of New
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York to purchasers located in the various other States than the State
of New York. In 1931 the individual respondents caused their
corporate agency, to wit, respondent United Tailoring Co., Inc.,
to use the Biltmore Woolen Corporation or Cortland Woolen Corpo-
ration as a subsidiary in its business instead of respondent Curtis
Clothing Corporation and the trade name Continental Tailoring
Co. Respondent Curtis Clothing Corporation is still available for
use of said individual respondents whenever they may so desire.

In the course and conduct of their business respondents have been,
were at all times hereinafter mentioned, and now are, engaged in
competition with individuals, partnerships and corporations selling
men’s clothes in interstate commerce as will hereinafter appear.

Respondents Victor Klein, Herbert Klein, and Arthur Klein have
been and are respectively president, vice president, and secretary-
treasurer of respondent corporations United Tailoring Co., Inc.,
Curtis Clothing Corporation and the unincorporated company Con-
tinental Tailoring Co. They have owned, dominated, controlled,
and directed, and still own, dominate, control, and direct said
respondent corporations, and said Continental Tailoring Co. They
have created, formed, instituted, and have maintained and directed
the policies, methods, and practices of said respondent corporations
and of said Continental Tailoring Co. and of each of them, and
have, at all times hereinafter mentioned, dominated, controlled, and
directed the representations, transactions, sales, and other activities
of said respondent corporations and of the Continental Tailoring Co.
and of each of them. The said corporate respondents and the said
respondent Continental Tailoring Co. under the direction and con-
trol of respondents Victor Klein, Herbert Klein, and Arthur Klein
have been and are agencies or facilities by means of which said
individual respondents have been and are enabled to conduct and
operate their business under and by means of the methods of com-
petition hereinafter described. They have been and are able to
conduct and do conduct such corporate and other agencies as one
unit, each operating in conjunction with the other or others while
at the same time they have been and are held out to the purchasing
public as separate, distinct, and independent units without any con-
nection with each other or with said individual respondents.

Par. 3. It has been the policy and practice of respondents, and of
each of them, as will more fully appear in paragraph 4 hereof,
including the unincorporated concern Continental Tailoring Cor-
poration and the Biltmore Woolen Corporation or Cortland Woolen
Corporation, later subsidiaries of respondent United Tailoring Co.,
Inc., to offer for sale and sell ready-made clothes by means of direct
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contact with the consuming public through salesmen or agents in
the various States of the United States whom respondents have
caused to solicit orders for men’s clothes from purchasers and pro-
spective purchasers by representing that such clothes will be tailor-
made, according to the individual measurements of purchasers, out
of cloth selected by purchasers, and that necessary alterations could
and would be made in such clothes at a branch place of business
which respondents caused their salesmen and agents to represent was
about to be, and would be, opened in the locality so solicited by the
particular respondent represented by the particular solicitor. Orders
so solicited and received by such salesmen or agents of respondents
have been and are forwarded to the particular respondent repre-
sented by the solicitor or salesman receiving the order, which re-
spondent has thereupon, when filling the order or orders, or purport-
ing or professing to fill them, transported and delivered, or caused
to be transported and delivered, clothes to the purchasers in the
various States of the United States, in pretended or purported
compliance with orders, which have been taken from or out of the
common stock of ready-made clothes used by respondent corporations
and Continental Tailoring Co. as agencies of the individual re-
spondents Victor Klein, Herbert Klein, and Arthur Klein.

Sometimes respondents have caused their agents to solicit orders
for men’s clothes in the same communities, at or during the same
period of time, in pretended competition with each other. At other
times, respondents have solicited orders in one or more communities
through one of their corporate or other agencies, while soliciting
orders in other communities through another or others of their cor-
porate or other agencies. At times when, by reason of the acts and
practices described in paragraph 4 hereof, there have been difficulties
or controversies in particular communities with one of the corporate
or other agencies of respondents Victor Klein, Herbert Klein, and
Arthur Klein, they have caused their clothes to be offered for sale
and sold in such communities by means of, or through, one of their
other corporate agencies or other agencies which had not theretofore
operated in such community or communities.

Par. 4. The methods of competition mentioned in paragraph 3
hereof as employed by respondents Victor Klein, Herbert Klein, and
Arthur Klein individually by means of respondent corporations
and other agencies such as Continental Tailoring Co., have been,
more particularly, the following, to wit, the representation, through
their various agents, salesmen, or solicitors, to purchasers and pros-
pective purchasers that the clothes furnished by them, in purported
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or professed pursuance of orders received, would be tailored, or made
to measure, the equipment of such salesmen or agents with order
blanks setting forth various measurements purporting to be nec-
essary for the making of a tailored suit, the use and display of such
order blanks by agents, salesmen, and solicitors of respondents to
purchasers and prospective purchasers in soliciting and receiving
orders for suits, the equipment of such salesmen or agents with
printed forms of receipts to be signed by the salesmen or agents
and delivered to the purchasers containing, among other repre-
sentations, the statement that the clothes to be furnished would be
cut on the block system and adjusted to the measurements called
for; the representation by respondents, through their agents, that
suits ordered by the purchaser would be made from or out of cloth
represented by or corresponding with a sample therof exhibited by
agents or salesmen of respondent and selected by the purchase;
the representation of respondents, through their agents, salesmen,
and solicitors, to purchasers and prospective purchasers, that altera-
tions of suits purchased would be made at a new store of respondents
which was about to be opened in the particular locality of the
purchaser by the respondent represented by the particular agent,
salesman, or solicitor; the representation of respondents, through
their agents, that a special price would be made and two suits of
clothes would be furnished for the price of ome, or that one suit
was being given or would be given free to the purchaser of a suit asa
special advertising offer.

In truth and in fact clothes for men sold by respondents have
not been, and are not, tailor made, have not been, and are not, cut
according to the block system, have not been, and are not, made
according to the individual measurements of purchasers. The words
“block system ” signify and mean, and are understood to signify and
mean, the system of cutting garments one at a time according to indi-
vidual measurements, using for the purpose a regular pattern altered
for the purpose according to the requirements of each individual
case.

On the contrary, it has been and is the practice of respondents,
when professing or attempting to fill orders, to fill them with so-
called ready-made clothes. It has been and is their practice, when
orders are received, to select, from clothes already made, garments
which appear, in a general way, to come near the measurements
given in the orders, if they have any such garments, and thereupon
to deliver such garments to the purchaser without further regard
for, or reference to, the measurements specified in the orders re-
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ceived. If no garments in their ready-made stock correspond with
the required measurements, it has been the practice of respondents,
as a systematic method of competition, to furnish ready-made
clothes to purchasers who have ordered tailor-made clothes in reli-
ance on the authorized representations of respondents’ agents,
salesmen, or solicitors, without any regard for, or reference to, the
specifications or requirements of the orders received. Short men
have been furnished clothes that could fit tall men, tall men clothes
for short men, stout men clothes for thin men, and thin men clothes
for stout men. Instead of clothes cut to the measurements of the
purchasers, clothes have been furnished by respondents to pur-
chasers whose measurements have apparently been carefully taken
and forwarded to respondents by their agents, salesmen, or solic-
itors, which have been such misfits as to produce a grotesque appear-
ance when worn, or attempted to be worn, by the purchasers.

It has been and is the practice of respondents to deliver to pur-
chasers ordering clothes from them, suits which have not been and
were not and are not made from or out of cloth corresponding with
the sample exhibited by respondents’ agents or salesmen and se-
lected by the purchasers for suits, but have been made from and out
of cheaper and inferior cloth or fabric which, in many instances,
has been so cheap and inferior that the purchasers have been unable
and unwilling to use the garments, but have been compelled to
sustain the loss of the money paid respondents without any return
or advantage therefrom.

The offer of two suits for the price of one, or of one suit to be
given free to the purchaser of a suit as a special advertising offer
has been and was false and misleading. The cost of the suit offered
as free has been, was, and is, included by respondents in the pur-
chase price of a single suit, resulting in a profit to respondents
from such transactions or sales, and the offer described as a special
offer or special price was not a special offer or price but has been,
was, and is, the usual offer made by, or on behalf of, respondents
in the regular course of their business.

No branch place of business or store has been established or
opened by respondents, or any of them, in or at any of the places in
which they have sold or offered their clothes for sale, and in connec-
tion with such sales or offer to sell they have represented their pur-
pose to open branch places of business.

It has been the policy, method and practice of respondents to
refuse to refund any money received as a result of the false and
misleading representations of their agents, salesmen and solicitors,
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or to consent to any adjustment of complaints or grievances resulting
therefrom, except in those cases in which the purchasers have
appealed for assistance to their local Better Business Bureau. In
such cases, on demand of such Better Business Bureaus, respondents
have generally iexchanged another suit or other suits for the first
suit or suits delivered to the purchasers, buti in none of such cases
was the purchaser furnished a tailored suit cut to his or their indi.
vidual measurements or which fitted the purchaser.

Par. 5. There have been, were and are competitors of respondents
offering for sale and selling in interstate commerce, through agents,
salesmen, or solicitors by direct contact with the consuming publie,
garments or suits for men at a price or prices similar to the price or
prices at which the clothes of the respondents have been and are
offered for sale and sold, who have represented, through their agents
in connection with the sale of their clothes or suits for men, that
clothes or suits ordered or purchased from them would be tailor-made
according to the individual measurements of the purchaser, and
such competitors have furnished and do furnish, in accordance with
such orders, clothes or suits which have been and are tailored and
which have been or are cut according to the block system and made
according to measurements of individual purchasers out of cloth
selected or designated by them. Such competitors of respondents
have also sold and sell, at such price or prices, garments so made
consisting of material greatly superior in quality to that used by
respondents in the clothes they furnish purchasers from them.

There have been and are competitors of respondents offering, as
inducements to the purchase of their clothes needed fitting, or alter-
ation of clothes at branch places of business in the localities in which
purchasers reside, and such competitors have maintained, and do
maintain in such localities, branch places of business as represented,
and have fitted and altered, and do fit and alter, clothes purchased
from; them as their agents have represented would be done when
soliciting and receiving orders therefor.

There have been and are competitors of respondents offering for
sale and selling in interstate commerce clothes for men to retail
dealers in clothes, and through them to the consuming public, at
prices comparable with the prices at which clothes of respondents
have been and are sold, which clothes have been and are made from
the material or cloth selected or designated by the purchasers and
have been and are tailored or cut by the block system, adjusted to
individual measurements specified in the order for such clothes.
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Par. 6. The practices of respondents, as described in paragraph 4
hereof, have had and have the capacity and tendency to mislead
and deceive, and have misled and deceived, and do mislead and
deceive, the public into the belief that the garments or clothes offered
for sale and sold by respondents, and by each and all of them, have
been and are garments or clothes tailor made in accordance with indi-
vidual measurements of the purchasers, and from and out of cloth
selected or designated by the purchasers that needed fitting, and
alteration of such clothes could and would be made at branch places
of business maintained by respondents in localities wherein reside
the purchasers of such clothes, and that the price or prices at which
clothes of respondents have been and are sold have been and are
special introductory prices, and into the purchase of garments or
clothes from respondents in reliance on such erroneous belief.

The aforesaid practices of respondents, and of each and all of
them, have had, and have the capacity and tendency to divert, and
have diverted, and do divert, trade to respondents from their com-
petitors offering for sale and selling in interstate commerce clothes
or garments for men by means of truthful representations in respect
to the manner in which, and the material out of which, clothes offered
for sale by them have been and are maufactured.

CONCLUSION

The acts and practices described in the above and foregoing find-
ings as to the facts have been and are all to the prejudice of the public
and of respondents’ competitors, and have constituted unfair methods
of competition in commerce in violation of the provisions of section
5 of the act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade
Commission on the complaint of the Commission, the answer of the
respondents, the testimony and evidence, and brief of counsel for
the Commission, and the Commission having made a report, in
writing, stating its findings as to the facts with its conclusion that
the respondents have violated the provisions of section 5 of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes ”,

Now, therefore, it is ordered, That respondents, United Tailoring
Co., Inc., Curtis Clothing Corporation, their officers, agents, servants,
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and employees, and Victor Klein, Herbert Klein, and Arthur Klein
as officers of said respondent companies, and as individuals, trading
under the firm name and style of Continental Tailoring Co., or under
any other trade name, cease and desist directly and indirectly from
representing in connection with offering for sale or selling clothes
for men in interstate commerce—

() That such clothes have been, are, or will be tailor made in
accordance with measurements of individual purchasers, unless such
clothes, after orders therefor, have been, are, or will be tailor made in
accordance with the correct measurements of the individuals ordering
them; or that such clothes have been, are, or will be cut by the block
system and adjusted to the required measurements, unless after
orders received for such clothes they have been, are, or will be cut one
suit at a time by means or use of blocks or patterns and adjusted to
correct measurements of the individual purchasers before cutting;

(6) That such clothes have been, are, or will be made from and
out of cloth selected by purchasers unless such is the fact;

(¢) That a branch place of business is about to be or will be opened
in the locality in which any purchasers reside, at which clothes
furnished by respondents, or any or either of them, can or will be
fitted or altered, unless such is the fact;

(@) That respondents are offering two suits for the price of one
as a special or introductory offer, or to advertise the business they
are about to establish in such localities, unless such is the fact.

It i3 further ordered, That respondents, and each and all of them,
file with the Commission, within 60 days from and after service of
this order, a report, in writing, setting forth in detail the manner
and form of their compliance with the provisions of the order.
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IN T™HE MATTER OF

FLEMING BROTHERS

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OI' AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket 2014 Complaint, Mar, 1, 1932—O0rder, June 8, 1932

Consent order requiring respondent corporation, its agents, etc,, in connection
with sale or offer in interstate commerce of its so-called “ Fleming No, §
Powder " from representing directly or by implication that said preparation
is a preventive or cure of the horse disease known as heaves,

Mr, PGad B. Morehouse for the Commission.
Mr. Edward Clifford and Mr. H. H. Shinnick, of Washington,
D. C,, for respondent.
CoMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes,” the Federal Trade Commission charges that Flem-
ing Bros., a corporation, has been and is now using unfair methods
of competition in interstate commerce, in violation of section 5 of
said act, and states its charges in that respect as follows:

Paracrarm 1. Fleming Bros. is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
Illinois, with principal place of business located in the city of
Chicago, State of Illinois. It is now and for more than one year
last past has been engaged in the manufacture of veterinary remedies,
including an alleged remedy for heaves formerly sold by respondent
under the name “ Tonic Heave Powders ”, and now sold and dis-
tributed as “Fleming’s No. 6 Powder”. When sold, respondent
causes the said product to be shipped and transported from the place
of manufacture in the State of Illinois into and through various
other States of the United States to the purchasers thereof.

In the course and conduct of the business as aforesaid, respondent
is in competition with other corporations, individuals, firms, and
partnerships engaged in the sale and distribution in interstate com-
merce of veterinary remedies and tonics for livestock.

Par. 2. In the course and conduct of its business as aforesaid, by
the use of various advertising media brought to the attention of
prospective purchasers, respondent does represent and has repre-
sented falsely both by direct statement and by implication, that the
powder or veterinary remedy as aforesaid is an efficient preventive
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and cure of a disease common to horses known as heaves; that the
consumer purchasers of the said Fleming’s No. 6 Powder believing
and relying upon the truth of said representation buy this product
from the respondent, whereas in truth and in fact the said Fleming’s
No. 6 Powder is not an efficient preventive or cure for the heaves.

Par. 8. The foregoing false representation is calculated, and has a
tendency to mislead and deceive purchasers and prospective pur-
chasers of respondent’s aforesaid product into the erroneous belief
that the use of it in accordance with directions will operate as an
efficient preventive or cure for heaves in livestock; and to induce the
purchase by consumers of respondent’s aforesaid powder in reliance
upon such erroneous belief; and to divert trade from and otherwise
injure competitors of respondent.

Par. 4. The above acts and practices of respondent are all to the
prejudice of the public and of respondent’s competitors, and consti-
tute unfair methods of competition in commerce within the intent
and meaning of section 5 of an act of Congress entitled “ An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, approved September 26, 1914.

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon complaint and substitute answer of respondent,
in which respondent refrains from contesting the proceeding and
and consents that the Commission may make, enter, and serve upon
it an order to cease and desist from the methods of competition
charged in the complaint, and the Commission being fully advised
in the premises having thereupon considered that the respondent
has violated section 5 of an act of Congress approved September
26, 1914, entitled “An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes”,

It is now ordered, That respondent Fleming Bros., a corporation
and its agents, representatives, servants, and employees, in connec-
tion with the offering for sale, or sale, in interstate commerce of a
certain preparation or product now sold and distributed as Fleming
No. 6 Power, cease and desist from representing, either by direct
statement or implication, that said preparation or powder is a pre-
ventative or cure of a disease common to horses known as heaves.

It is further ordered, That respondent shall, within 60 days after
the service upon it of a copy of this order, file with the Commission
a report in writing, setting forth in detail the manner and form
in which this order has been complied with and conformed to.

632—33—14
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Ix THE MATTER OF
INECTO, INCORPORATED

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1}52. Complaint, Apr. 6, 1927—Decision, June 20, 1932

Where a corporation engaged in manufacture and sale of a hair dye, which was

~—

(a

(%)

(1) professedly based on a patent which set forth “ Para” or “ Parapheny-
lene diamine,” the so-called “ Criminal Ingredient,” as a component part
of *“the best example” of the dye in question, and was (2) disclosed by
analyses as based principally on the amino compound paratoluylene dia-
mine, the toxic, poiscnous, and harmful effects of which were simflar to
those caused by amino compound paraphenylene diamine; in offering and
selling aforesaid dye, which it extensively advertised in women’s and other
periodicals and in circulars and other trade literature, to the purchasing
and consuming public throughout the United States, through drug stores,
department stores and other dealers, beauty parlors and bhair dressing
establishments, and direct by mail order for home use,

Featured and stressed in aforesaid advertisements the alleged natural
and effective action of said dye in performing its function, and the long
desired safe and harmless qualities, and results, thereof, and welcome
absence therefrom of * Para,” dangers of which it set forth and empha-
sized, or of any other poisonous or injurious ingredient, and resulting ad-
vantages to hair dressers, who were thereby relieved of necessity for the
common “behind the ear” test, and danger of suits or difficulties attendant
upon use of other dyes not so safely compounded, and represented aforesaid
asserted safety as demonstrated by thousands of sales, from none of which
had there been adverse effects or claims against the company through
which it insured its dealers; facts being preparation in question was dan-
gerously toxle, and polsonous, contained a toxic dye base and poisonous
and injurious ingredients, was neither safe nor harmless, and had led to
serious ailments and difficulties for users in a great many instances, re-
ported from time to time to it and aforesaid insuring company, and to
numerous claims against the latter; and

Featured trade or brand name “ Notox " in sale, labels, and advertisement
of its aforesaid product, together with such statements as “ No Para—No
Toxins—Notox ”, * Notox i3 safe”, * Notox is non-toxie", “ No element of
chance in Notox ", “ Non-toxic dye base”, “ Safe because * * * free
of paraphenylene diamine”, and falsely represented sald name, “suggested
by the words, non-toxic" as proven an appropriate selection by hundreds
of thousands of successful and safe applications, and advertised same to
women as “ a symbol of safety”;

With capacity and tendency to lead public to believe dye in question to be a

nontoxic or nonpoisonous and therefore safe and harmiless hair dye, and to
induce purchase and resale and/or use in rellance upon such erroneous
belief, and upon the truth of the aforesaid various representations, and
with result of Increasing its sales at the expense of competitive products
through thus taking advantage of public’s preference for nontoxic, safe,
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and harmless hair dyes, and urging hair dressing and beauty shop cus-
tomers to profit by its aforesaid nation-wide advertising, and asserted
dominance of its product in field concerned, and featured, supposed safety
thereof, which its saild customers were requested to stress; and
Set forth in booklets circulated among customers and prospective cus-
tomers, the purported text of some 50 letters or parts thereof praising and
commending product in question and results of application thereof, and
purported to offer, upon cover of sald booklet, a large reward for anyone
proving any of supposed testimonials unauthentic or unsolicited, facts being
some 48 thereof were in existence prior to time it began business and sale
of its said product, and had been published verbatim as tributes to its
predecessor’s dye and as unsolicited letters on file in said predecessor’s
office, and did not pertain to its own product, which it distinguished from
the other as free of the “ Para  contained by the latter;

With capacity and tendency to mislead and deceive purchasing public into
believing sald testimonials to be genuine and unsolicited indorsements of
its product, and with effect of injuring public and unfairly diverting trade
from its competitors and otherwise injuring and prejudicing them in their
business, and operating as an unfair competitive advantage to it and a det-
riment to and burden upon the legitimate hair dyeing manufacturing and
and marketing industry:

Held, that such acts and practices, under the circumstances set forth, consti-
tuted unfair methods of competition to the injury and prejudice of the

public and competitors.

(¢

pay

Mr. Henry Miller and Mr. Richard P. Whiteley for the Commis-

sion,
Hulbert & Heermance, of NewYork City, for respondent.

Sywnoresis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-

visions of the Federal Trade Commission Act, the Commission
charged respondent, a Delaware corporation engaged in the manufac-
ture of a hair dye by it named and designated “Inecto Rapid
Notox ”, and in the sale and distribution thereof to wholesale and
retail dealers, owners, and operators of hair dressing establishments,
and the consuming public, with advertising falsely or misleadingly
as to said product and indorsement thereof, in violation of the
provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce.

Respondent, as charged, for about three years last past has caused
to be set forth many false and misleading statements and representa-
tions concerning its aforesaid product in its advertisements in trade
journals, magazines, periodicals, and other publications of general
circulation among wholesale and retail dealers, the hair-dressing
trade, and the consuming public, and in pamphlets, leaflets, booklets,
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letters, and other trade literature and correspondence sent to cus-
tomers and prospective customers among the aforesaid classes, to
the effect, among other things, that—

The dyeing and coloring content of the dye in question penetrates
the hair and thereby causes a permanent coloration;

Prominent and well known hair-dressing establishments in the
United States use said dye exclusively;

Said dye is safe and harmless and, when applied, produces no
harmful effect upon the scalp, fact being it frequently causes
irritation, toxic poisoning, and other deleterious effects upon the
scalp.

Many thousand applications of its dye have been made to the hair,
without in any instances causing any harmful effect to the scalp.

Respondent further, as charged, sends to prospective customers
certain booklets containing the text of purported letters praising
and commending its dye and the results of its application, and
represents said letters as unsolicited testimonials of customers, facts
being letters were not such unsolicited testimonials, or written to it.

Aforesaid false and misleading statements and representations, as
alleged, “ have the capacity and tendency to and do cause many of
aforesaid dealers and practitioners to deal in, use and dispense,
and many of the consuming public to purchase and use, respondent’s
said dye in the belief that said statements and representations are
true,” and said acts and practices, as charged, “ tend to and do divert
business from and otherwise injure and prejudice” competitors,
many of whom “in nowise misrepresent the nature, properties, and
characteristics of the hair dyes sold and distributed by them in
interstate commerce” ; all to the prejudice of the public and
competitors.

Upon the foregoing complaint, the Commission made the following

Report, Finpinags as TO THE Facts, AND OrpER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “ An act to create a Federal Trade Commis.
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission on April 6, 1927, issued and thereupon
served its complaint in this proceeding upon Inecto, Inc., respondent
above named, in which complaint it is charged that respondent has
been and is using unfair methods of competition in interstate com-
merce in violation of the provisions of section 5 of said act.

Respondent entered its appearance by counsel and filed its answer
to said complaint by which answer respondent denied the charges
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excepting certain parts of the complaint, including all of paragraph
1 thereof, which are expressly admitted by respondent. There-
after the proceeding being ready for the taking of evidence, hearings
therefor were held before an examiner of the Commission thereunto
duly appointed. At such hearings oral testimony and other evi-
dence with respect to the charges in the complaint were introduced
by counsel for the Commission through many witnesses including
officers or employees of respondent. Respondent was present and
represented at all such hearings by counsel, cross examined the wit-
nesses and developed oral testimony and introduced documentary
evidence on its behalf. Upon completion of the introduction of evi-
dence in chief by counsel for the Commission, further opportunity
was afforded respondent for the introduction of such evidence as it
might desire to present in the proceeding, and hearings before the
examiner were duly held for such purposes at the expiration of
certain continuances granted by the examiner and the Commission
upon respondent’s request. Prior to the conclusion of the hearings
for the taking of evidence before the examiner various matters were
presented by respondent and ruled upon by the Commission in the
several respects shown in the record. Such questions were, in the
main, raised by appeals by respondent to the Commission from
rulings of the examiner (@) in granting motion to strike out as
immaterial, incompetent, and impertinent to the complaint par-
agraphs 9 to 27, inclusive, of respondent’s answer; () in receiving
in evidence over respondent’s objection and refusing to strike out
certain documents and other evidence introduced by counsel for the
Commission; (¢) in directing witnesses Evans and Morgan, respond-
ant’s technical director and chemist, respectively, to testify as to
the ingredients or contents of respondent’s hair dye; (d) in refusing
to recommend to the Commission that the complaint or any part
thereof be dismissed; and also by motion of respondent to the
Commission to dismiss the complaint.

Thereafter further opportunity was afforded respondent for the
introduction of such evidence as it desired to offer in the proceedings
and to this end a further session of the hearings before the examiner
was held in New York City, July 21, 1931, at which hearing re-
spondent appeared by counsel and thereupon rested. The introduc-
tion of evidence having been concluded, such hearings before the
examiner were closed; and the evidence, including a transcript of
the testimony. was filed of record in the office of the Commission.
Thereafter the examiner filed his report upon the facts to which ex-
ceptions were entered by counsel for the Commission and counsel for
the respondent.
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Thereupon this proceeding came on for final hearing before the
Commission, and briefs and oral argument were presented to the
Commission by counsel for the Commission and by counsel for
the respondent; and the Commission, having duly considered the rec-
ord and being now fully advised in the premises, makes this its
report, stating its findings as to the facts and conclusion:

FINDINGS AS TO THE FACTS

Paragrare 1. Respondent is a corporation organized and existing
under the laws of the State of Delaware with its office and place of
business in the City and State of New York. At all times since the
issuance of the complaint herein and for the period of about three
years immediately prior thereto, respondent has engaged and still
engages in the business of manufacturing hair dye, which is named,
designated, described, and branded by it as “ Inecto Rapid Notox ”
(also commonly referred to merely as “Inecto” or as “ Notox”)
and in the business of selling and distributing such brand of hair
dye to the purchasing and consuming public throughout the United
States, including wholesale and retail dealers, owners and operators
of hair-dressing establishments and users located and residing
respectively at places in various States of the United States. Said
sales of the product are and have been made by respondent (a) to
drug stores, department stores, and other dealers for resale by them
to the using and consuming public; (b) to beauty parlors or shops
and hair-dressing parlors for use in dyeing or tinting the hair of
the patrons of such establishments and for resale by them to the
consuming public for home use; and (¢) direct to the using and
consuming public by mail order for home use. In such distribution
of said hair dye and in making delivery thereof to its customers
pursuant to sales, respondent has caused throughout the course of
such business and still causes said product as and when sold to be
transported and delivered in commerce from its place of business in
the City and State of New York into and through other States of the
United States to the respective purchasers thereof in such other
States. In carrying on said business respondent is and has been
engaged in interstate commerce and at all times mentioned has con-
tinuously maintained a current of commerce between and among
the several States in the sale and distribution of its said hair dye.
There are many different brands of hair dye (represented by
respondent as being hundreds) which are manufactured and mar-
keted by others to the purchasing and consuming public of the
United States; and in the sale and distribution of respondent’s
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hair dye to such public, as above described, the same has been and
is marketed and trade therefor solicited by respondent in general
competition with other brands or makes of hair dyes. Also in and
throughout the course and conduct of its said business respondent
is and has been in competition with other individuals, partnerships,
and corporations engaged in the business of selling and distributing
hair dye in commerce between and among various States of the
United States.

Par. 2. Said sale and distribution of its hair dye is and has been
promoted and effected by respondent through and by means of
advertising matter or trade promotional literature concerning the
product and respondent’s business therein, principally of the
following forms: (a) Advertisements published by respondent in
journals, magazines, and similar periodicals and publications of
general circulation among the trade and the purchasing and con-
suming public throughout the United States and in various
sections thereof; and (&) printed or written circulars, pamphlets,
leaflets, booklets, letters, and similar communications distributed
by respondent to purchasers and prospective purchasers of said dye
and to the hair-dyeing and hair-dressing trade and the consuming
public generally throughout the United States. Said advertising
matter (also herein referred to as trade promotional literature)
has been and is widely and extensively published and disseminated
by respondent in promoting the sale of its said hair dye and the pur-
chase and use of the same in the trade and by the consuming public.
It has been reported or represented by respondent in the course of
its business that, with respect to the advertising of said hair dye,
its annual expenditures ran as high as $300,000, and that advertise-
ments of the dye reached as many as twenty million women
monthly, In the course of such advertising respondent has used
as mediums for the publication and dissemination thereof practi-
cally every woman’s magazine in the country, besides various trade
journals, trade periodicals, and the other forms of trade promotional
literature above described.

Par. 3. In addition to the name * Inecto Rapid ” respondent, during
the period of about three years prior to the issuance of the complaint
and at all times since, has branded and labeled its said hair dye with
the word “ Notox ”. Such brands or labels are affixed to the con-
tainers by respondent. They bear the word *Notox” printed
prominently in a diamond-shaped device with the printed name
“ Inecto Rapid ” framed in a larger oval-shaped device. It is under
these labels that the product is marketed to the trade and consuming



204 FEDERAL TRADE COMMISSION DECISIONS
Findings 16F.T.C.

public by respondent and in turn resold by dealers to the consumers
and users. In its trade promotional literature respondent also refers
to and designates said dye with the word “ Notox ”. Also in its trade
promotional literature or advertising matter hereinabove described,
and in promoting and effecting the sale of said hair dye to, and
the purchase and use thereof by, the trade and consuming public
throughout the United States, respondent has made and continued
to make, during the period of about three years prior to the issuance
of the complaint and thereafter, many representations, statements,
and assertions of and concerning said dye, its nature, properties,
and characteristics, which representations, statements, and assertions
are of the following import and effect:

(1) That said hair dye is safe and harmless and when applied
produces no harmful or deleterious effects upon the scalp, that in
the many thousands of applications of said hair dye there have been
no instances of any such harmful or deleterious effects upon the
users thereof.

(2) That the said hair dye is “a coloring at all times safe ”;
“ Notox is non-toxic ”; “ Notox is safe ”; that the said product pro-
duces shades of human hair “so safely as to still even the least
concern ”; that it has “the absolute safety consumers deserve”;
that “ by actual mass test, it has etablished itself as absolutely safe ;
that it is  positively safe ”; that it is “ perfectly safe in action ”;
that it is “ safe for both hair and scalp ”; that * there is no risk in
the use of Inecto Rapid Notox ”; that it eliminates “the risk of
injuring a customer ”’; that “ There is no element of chance in the
Notox process of hair coloring. Its safety and efficiency are facts
firmly established every day ”; that “ For one and most important
thing, it delivers the hairdresser of the fear of poisoning a customer,
with its inevitable consequences of loss of prestige and loss of money
from damage suits ”’; that “ For ages women have wanted such a
coloring—one both safe and natural—but they have insisted stub-
bornly that it be exactly that”; that “it does not contain para-
phenylene diamine or other injurious ingredient ”, or “any other
poisonous ingredient ”; that “ its composition is safe ”; that it has a
“nontoxic dyebase ”; that said Inecto Rapid Notox is the result
of the respondent’s making “an instantaneous dye without using
a poison ”’; that “ Notox is composed entirely of organic pigments.
It contains nothing to damage either the scalp or the hair ”; that
it has been “proven safe by an unblemished record ”; that the
“magic eight-bottle Notox case is a symbol of safety to hundreds
of thousands of women ”.
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(3) Further instances of such representations, statements, and
assertions made in this respect by respondent are shown by the
following excerpts from its trade promotional literature:

Why risk uncertainty of shade, impermanency, injury to the health of
customers, when Inecto Rapid NoToX eliminates every such chance of dis-
satisfaction? More than two years of scientific research and creative work
in the laboratory, by one of the most highly qualified organie chemists in
the country, have eliminated the element of chance from Inecto Rapid NoToX.

It is safe, it can not injure texture or growth. The ease of application
enables anyone to apply it with invariable success in the privacy of her own
home.

In other words, safety pays. There is a reason for this, of course. You
have seen how, in “The Criminal Ingredient”, poisonous hair colorings, con-
taining paraphenylene diamine, have alarmed the women of this country and
others, So there is little wonder, when they see, In Inecto Rapid NoToX
advertising—which reaches 20,000,000 women every month—*It contains no
paraphenylene diamine ”, that they insist upon this, the one natural coloring
that is safe. They know it is as safe as its results are beautiful. They know
it by name and they ask for it by name.

And now by actual mass test it has established itself as absolutely safe.
When, out of two hundred thousand outfits consumed, the number of instances
of impairment of health or hair or scalp is zero, there is no need to claim
safety. The product has proven itself safe. (Com. Ex. 47, December, 1924.)*
No Para—No Toxins—Notox * * * A little over two years ago, when Mr.
Ralph L. Evans, organic chemist, undertook to create a coloring expressly for
use upon the sensitive living organism of human hair, it was considered impos-
sible to get a dye-base as effective as paraphenylene dlamine—often referred
to as “para”. * * * One of Mr. Evang’ hardest problems was to replace
para with a nontoxic dye base. That he solved it successfully is found in the
safety record that Inecto Rapid NoToX has established, The makers of this
tint might easily and truly bave prophesied this record, were prophecy and
unsupported claim a part of their policy., From the formula it was virtually
inevitable that perfect safety would be obtalned. * * *

Now the facts have accumulated: one hundred thousand outfits of Inecto
Rapid NoToX have been consumed, and the number of instances of impairment
of health or hair or scalp zero. Every hairdresser using Inecto Rapid NoToX
is Insured against damages which might possibly be done, to the extent of
$5,000 and $10,000. Insurance companies write insurance for no other hair-
coloring. Fundamentally safe in theory, safeguarded rigldly throughout all
processes of manufacture, proven safe by an unblemished record—Inecto Rapid
NoToX is a coloring from which every element of chance has been eliminated,
yet, which, for all that, is insured safe, (Com. Ex. 64, July, 1924.)

More than 200,000 outfits of Inecto Rapid NoToX have been consumed with-
out a single instance of impalrment of health or hair or scalp. Inecto national
advertising in American magazines reaches 20,000,000 women readers every
month, In the last year she has been particularly enthusiastie about Inecto
colorings. There has been so much in the newspapers about the dangers hid-
den in hair dyes—particularly about the threat to health in a drug with a
long name and a longer list of victims. Paraphenylene diamine, they call it.
A quotation from the Journal of the American Medical Association designated

1 Exhibits not published.
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paraphenylene diamine as “the most dangerous drug of all” used in beauty
preparations. Then, happening upon an advertisement of Inecto Rapid NoTox
in a current magazine, she saw the line: “ Contains no paraphenylene diamine.”
It gave her a sense of security. The tint not only saved her from grayness,
it protected her from being poisoned. Not only were its shades like nature’s;
its harmlessness was, too. (Com. Ex. 68, January, 1925.)

The public has become weary, indignant, up in arms against being poisoned
by hair coloring. It demands a natural coloring, yes, but it demands at the
same time a safe one. It demands a dye without disaster—such disaster as
an igredient like paraphenylene diamine so frequently inflicts, * * #*

Coloring hair is becoming as common as matches, because it has become as
safe. Cash in by carrying only the coloring which has accomplished this:
Inecto Rapid Notox,

Inecto Rapid Notox, safe because it is free of paraphenylene diamine;
proven safe by more than half a million applications, * * *

Lvery outfit of Inecto Rapid Notox containg: * * * A coloring proven safe
by actual use in hundreds of thousands of cases. There has not been, from
its use, a single serious case of impairment of bair or health or scalp. (Com.
Ex. 73, July, 1925.)

* #* *» Notox assures naturalness and safety. This publicity is of vital In-
terest to women who have found, or are just finding, the first sign of gray! And
these women will be equally interested in your shop if you inform them that
you expertly apply Inecto Rapid Notox. With the public fully informed that
gray hair is a disease (Canities) and that Notox is its safe corrective, it is
no wonder that women are displaying such interest in it.

The properties of naturalness and safety are simple to say. But it took a
score of centuries to evolve a hair coloring that had them in combination.
It has been evolved now, however, and women will have no other. They
insist upon It—Inecto Rapid Notox. The Inecto Rapid Notox advertising, in
magazines reaching 20,000,000 women buyers, tells them. The druggist who
carries Inecto Rapid Notox sells them,

At no time In the history of hair coloring have you had such an opportunity.
A bit of an effort—and concentration on Notox—will win you new trade and
added income from your present patrons. The great magazines are carrying
the Notox message to millions. * * *

The ads point out why Notox I3 totally unique . . . distinetive . . . different
from any other hair coloring. They explain that Notox is a Symbol of Safety—
a perfected product, never-failing in its results, unmatched in its suprem-
acy. * 9

Use these features of NoToX to Increase your NoToX sales, * * *

NoToX is nontoxie, It may be used without any bothersome *“behind-the-
ear test.” It requires no waiting for possible reaction. You can make your
every sale with perfect confldence in its safety.

Does a test have to be made before application? If so, the makers of the
dye know that it i3 sometimes poisonous. The test implies toxicity.

No Test Required. The test for safety, a procedure frequently terrifying
to a patron, Is not necessery in applylng Inecto Rapld Notox. The tint is
safe—and, without a test, insured safe.

Discarp THE TEST THAT TERRIFIES

* * * Take a look at some of the policles covering para dyes. Then take
a look at an Inecto Rapid Notox insurance policy—to which every user of Inecto
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Rapid Notox is entitled, free of charge. You'll find no cateh clause calling for
a test before application, Inecto Rapid Notox needs no test, It's safe. Its
makers don’'t ask the hairdresser to experiment with her customers. They
know, Just as you know, that you can’t hold a patron’s confidence if you experi-
ment upon her, as you would on a guinea pig.

INeEcTO RAPID Norox Is SArE

More than a million applications without mishap have proven it safe. Inecto
Rapid Notox contains no paraphenylene diamine. Inecto Rapid Notox is so
safe that, when it is used exclusively, the Insurance on the entire shop is
reduced 15 per cent. Insurance on Inecte Rapid Notox costs the shop nothing.
Every package is insured under a blanket policy by Inecto, Inc., through the
United States Guaranty & Iidelity Co. Insurance companies do not require,
in insuring anyone using Inecto Rapid Notox, that there be a preliminary test
upon a customer, With certaln other colorings, unless a test is made, insurance
is voided. And if a test is made the customer usually is badly frightened by it.

The United States Fidelity and Guaranty Co. which insures all users of Inecto
Rapid Notox, has yet to have occasion to pay damages for any injury resulting
from an application of this halr coloring. Naturally, the reason for this is
that there have been no injuries. Inecto Rapld Notox is a safe hair coloring.
Not because its makers claim it is safe—but because insurance statistics prove
it so. * * * Caesar's wife, they say, is, or rather was—for the Impeccable
empress is no longer with us—above suspicion. In that her reputation for
virtue is exactly like that of Inecto Rapid Notox for safety.

FFor the United States Fidelity & Guaranty Co., which insures all hair
dressers—without cost to them—using this coloring, does not require, in its
policy, that there be any sort of test of the coloring by the hairdresser upon
her customer.

It 1s not necessary—as in the case of some colorings—that first a bit of
coloring be applied to a customer and left on for a while to see if any harm
develops, before insurance be allowed.

That 1s like betting on a horse the day after a race. No such preliminary
test is required of Inecto Rapid Notox. So certain, apparently, is the insurance
company that nothing can happen that it dosen’t bother with this requirement,

As a matter of fact, however the Insurance company in not taking any consid-
erable chances. It knows that both in formula and performance Inecto Rapid
Notox is as near to being absolutely safe as any preparation used in beautifying.
In the first place, Inecto Rapid Notox contains none of that substance referred
to in the Journal of the American Medical Association as “ the most dangerous
drug of all "—paraphenylene diamine,

Again, more than one hundred thousand outfits of Inecto Rapid Notox have
been consumed without a single instance of impairment of hair or health or
8calp., And still again, the United States Fidelity & Guaranty Co. has never
had oceassion to pay one cent for any sort of injury from an Inecto Rapid
Notox application. No wonder it should require no test of Inecto Rapid Notox—
that it should regard its safety as did the members of the imperial Roman
court the reputation of Mrs. Caesar—above suspiclon. * * »

Absences then are frequently more significant than presences. Which is
the reason for our emphasizing so pointedly the absence from Inecto Rapid
Notox of the now disreputable and dangerous chemical, paraphenylene diamine,
To-day, when organizatlons such as the American Medical Assoclation, the
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American Cosmeticiang’ Society, and the National Hairdressers’ Association
have passed resolutions condemning the use of paraphenylene diamine in hair
colorings and furthermore put themselves on record as urging the passage of
criminal laws to prevent the use of para in such colorings, every hairdresser,
realizing that such agitation must mean that para in a coloring is a real
menace to her customers’ health and her business prosperity, wants to know
whether or not a given coloring contains para. Hailrdressers know that para
is frequently, unforseeably poisonous and occasionally fatally so. The one
thing they insist upon about the drug is that it not be in any coloring they
use, * * *

Proven safest by the fact that more than one hundred thousand outfits have
been consumed without a single instance of impairment of health or hair or
sealp, proven gafest, too, by the statistics of the United States Fidelity &
Guaranty Co.—all because Inecto Rapid Notox was designed to be safest by
insisting that, of its Ingredients, paraphenylene diamine be among those
absent. * * *

No Para—No Toxins—Notox. (Com. Ex. 97, November, 1924.)

No Test ror Norox

No better evidence of the safety of a hair coloring can exist than that which
is provided in the insurance policy Issued by the United States Fidelity &
Guaranty Co., which insured every hairdresser using this coloring. This policy
insures the user without requiring any preliminary test of the coloring upon a
subject. The hairdresser does not first have to apply the coloring, then wait to
see if anything happens before being covered by insurance. The hairdresser
is insured from the start. The United States Fidelity & Guaranty Co., of
course, knows what it 1s doing. Insurance companies are not rash chance-
takers., They know Inecto Rapid Notox is Safe. Ilence their carte blanche
policy. Their “ No test for Notox ™ insurance Is final evidence that this is the
safest, as well as the most beautifully effective hair coloring in the world today.

Notox 1s safe. It contains no paraphenylene diamine or any other poisonous
ingredient. The undeniable unblased proof of the safety of Notox is found in
the fact that one of the largest Indemnity companies in the world—the United
States Fidelity & Guaranty Co.—lowers the insurance rate upon an entire shop
If Notox is used exclusively in hair coloring work., (Com. Ex. 26, July, 1920.)

Developed by a noted organic chemist, who has forever ellminated the dan-
gerous paraphenylene diamine, there have been 100,000 applications of Inecto
Rapid NoToX and not a single case of damage to health, or hair or sealp.
“ It aint-a-gonna rain no more ” as far as hair-dye troubles are concerned. But
we still provide our distributors and every one of their customers with a good
strong umbrella. Every druggist who sells Inecto Rapid NoToX and every
woman who buys and uses it is insured against all possible damage by the
Unlited States Fidelity & Guaranty Co. Not a single damage claim has ever been
filed in this conection—but the protection ig still there just the same, * * *

The makers of Inecto Rapid Notox—or Notox, as it Is beginning to be called—
state that it 1s a safe hair coloring. They back that statement with free in-
surance, to the extent of $10,000 and $20,000. And moreover, the insurance com-
pany which Issues this policy, the United States Fidelity & Guuranty Co.—one
of the largest indemnity companies in the world—offers a reduction of 15 per
cent in insurance rates upon the entire shop where Notox I8 used exclusively.
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Not only are the makers of Notox so sure Notox Is safe that they insure
hairdressers free of charge (without testing or any other jokers tied to the
contract)., But an outside company, one of the greatest of its kind in the
world, is so sure that Notox is safe that it puts up its own money to back its
knowledge. You can't have any stronger evidence than this of the reliability
or safety of any thing in the world. In choosing a hair coloring, you want
to choose a safe one. One that you are absolutely sure is safe. * * *

Use Notox—the one coloring that proves to you beyond all question that it
is safe—and absolutely right in qunlity.

Since the issuance of the first case of Inecto Rapid Notox, there has not been
a single instance of injury to health or hair or scalp reported to the United
States Fidelity & Guaranty Company, which insures every hairdresser using
this tint. * * *

Safety, of course, was assured. The threat of * the most dangerous drug of
all”, paraphenylene diamine, was eliminated by evolving a nontoxic dye base.
(Com, Ex., 69, March, 1925,)

The existence of such a hair coloring as Inecto Rapid Notox, perfectly safe
and perfectly natural, has created a confidence in hair colorings, a confidence
comparable to public confidence in paper money backed by the gold reserve in
2 nation’s treasury. * * *

Ag to the claim that a dye 13 the same as old Inecto Rapid, the dye formerly
made by Inecto, Inc., bear this in mind: Old Inecto Rapid contained para-
bhenylene diamine, If a dye offered as being identical to old Inecto Rapid
really is identical, then it contains paraphenylene diamine, If a dye offered
as old Inecto Rapid does not contain paraphenylene diamine, then it is not
the same as old Inecto Rapid. If a counterfeit dye is not the same as old Inecto
Rapid, then it is not as effective; if it is the same, it is poisonous.

Par. 4. The word “ Notox”, in addition to the phrase *Inecto
Rapid ”, has been used by respondent in advertising, designat-
ing, and describing its hair dye since about March, 1924. Prior
thereto respondent sold its dye under the designation “ Inecto Rapid ”
without the word “ Notox ”. It represented in its advertising matter
that said product to which it applied the word “ Notox ” is a new or
improved hair dye developed with a nontoxic dye base. When re-
spondent put its hair dye upon the market as such new or improved
hair dye, the change was also made in the designation by applying
the word “ Notox ” to the product and adding such word to the name
“Inecto Rapid”. The change on the labels under which the dye is
sold was made by adding the word “ Notox ” printed in a diamond-
shaped device with the term “Inecto Rapid” framed in a larger
oval-shaped device as described in paragraph 3 hereof. In certain
instances respondent has referred to said word “ Notox ” as a trade-
mark. Tt has printed such word “ NoToX * in some places with the
letters “ N », T » and “ X ” as capital letters and the two letters “ o ”
as noncapital or lower case letters; and has designated the word so
Printed with the term trade-mark. In promoting the sale of such
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“Inecto Rapid Notox * dye, respondent advertised and represented
that—

The name NoToX is suggested by the words, non-toxic. And hundreds of
thousands of applications prove that it is appropriately named. (Com. Ex. 28.)

As set forth in paragraph 3 hereof respondent also printed con-
spicuously such catch words as “No Para—No Toxins—Notox ”,
“ Notox is non-toxic”; and referred to the product designated
“ Notox ” as the “ Symbol of Safety ”, stating that its advertisements
to women “explain that Notox is a Symbol of Safety—a perfected
product, never-failing in its results, unmatched in its supremacy
.+ .” (Underscoring has been supplied to show part italicized.
Com. Ex. 56.) In respondent’s so-called text-book entitled * Can-
itics 7, authorized, used, and sold by respondent for teaching hair-
dressers or beauty parlor operators information concerning its
“Inecto Rapid Notox ” brand of hair dye and the use and application
thereof, representations, written by the author on behalf of respond-
ent, are set forth as to the origin and development of said dye by
Ralph L. Evans with the statement that—

Finally, in March, 1924, Dr. Evans formally presented to the public the new
preparation called “ NoToX” (from * non-toxic™, or nonpoisonous).

In oral testimony adduced with respect to the meaning of said
word “ Notox ” as used, a chemist of the United States Department
of Agriculture testified that to him the word conveys the impression
that “it has no toxic properties ”’; * that it is harmless ” and that to
his knowledge the word “tox” is not used in chemistry. Another
witness, a physician and chemist formerly employed by the United
States Department of Agriculture in the matter of the enforcement
of the Food and Drugs Act and now secretary of the U. S. Phar-
macopoeia Convention, testified that the word “ Notox ” to him means
nonpoisonous; that the term “tox” is “the root of many words.
That means toxic ”, and he cited the words “ toxic ”,  toxalbumen ”,
“toxicology ”, “toxemia”, and the word “toxitablet” in the
U. S. Pharmacopoeia, which he testified means poison tablet; also
that the term “ tox * is generally considered synonymous with poison.
A third witness, a practicing physician, specialist in skin diseases
and professor of dermatology, testified that said word “ Notox ” to
his means “nontoxic or nonpoisonous”; that “tox, I think, is a
very frequent abbreviation of toxic and toxic means poisonous *, and
that it is “quite generally used as a prefix or suffix to words to
indicate poison or non poison ”,

Upon consideration of all the evidence in the matter and the rec-
ord, the Commission finds that the word “ Notox» as used and
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applied by respondent in designating, describing, and advertising
its said hair dye, as above set forth, is indicative of nontoxic or
nonpoisonous and has a capacity and tendency to lead the public
to believe, and constitutes a representation to the effect, that said
hair dye is nontoxic or nonpoisonous, and is therefore, a safe and
harmless hair dye.

Par. 5. Respondent’s said Inecto Rapid Notox brand of hair dye
is sold in small bottles or vials to be used in pairs consisting of one
bottle marked A and one bottle marked B. The usual package in
which it is marketed is a small sealed case or carton containing four
pairs or a total of eight bottles or vials. The product was advertised
by respondent prior to the issuance of the complaint as retailing at
$5 for each such case or carton of eight bottles with an advertised
price of $36 per dozen cases or cartons to retailers. The A bottles
contain the dye stuff and the B bottles contain hydrogen peroxide,
the purpose of which is to act as an oxidizing agent when mixed
with the contents of the A bottle, which admixture is to be made
when applying the product to the hair. In the mixture of the con-
tents of the A bottle with the peroxide in the B bottle and the appli-
cation thereof to the hair, oxidation takes place, and as a result of the
chemical reaction thus set up, the tint or color is formed upon the
hair. In the matter of the ingredients in the contents of the A bot-
tles, Commission witness Ralph L. Evans, respondent’s technical
director who is represented in respondent’s literature as the chemist
that developed said dye, and William E. Morgan, another chemist
employed by respondent, refused, upon advice of respondent’s coun-
sel, to testify in response to questions as to whether it contained
certain ingredients. With respect to the nature and the alleged
unsafe, harmful and deleterious character of said dye and its ingre-
dients, and the harmful and deleterious effects in the use thereof,
much evidence was adduced among which is testimony or other evi-
dence of the following character:

(2¢) That in addition to respondent’s representing in its adver-
tising matter that its said Inecto Rapid Notox hair dye contained no
paraphenylene diamine or any poisonous or injurious ingredient,
respondent also made representations therein to the effect that re-
Spondent’s said dye was invented and is a patented product, fully
Covered by letters patent; that it is a discovery of or was invented
by said Ralph L. Evans, respondent’s technical director in charge
of the production of said dye. He testified that United States
letters patent No. 1497262 (in the record as Com. Ex. No. 1 and in
Which he is the patentee) are the only letters patent covering said
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Inecto Rapid Notox hair dye as sold by the respondent in the United
States. Said letters patent are for “an alleged new and useful im-
provement in hair dye ” and were granted June 10, 1924, upon appli-
cation of said Evans, filed February 24, 1923, Serial No. 621082.
The product, as covered in said letters patent and specified therein
by the applicant Ralph L. Evans, is a hair dye having as its base
amino compounds such as paraphenylene diamine and described in
part as follows: )

The following is the best example of my improved hair dye which I have
produced with the proportions given by weight.

I dissolve 1 to 5 parts of para phenylenediamin (C.H.(NH)s) in 100 parts of
water and add thereto 114 to 714 parts of acetone sodium bisulfite (C,H:SONa)
which chemically combines with the amine to form the triple compound para
phenylenediamin-acetone-sodium bisulfite (CoHN.SO:Na). This compound may
be used for dyeing in the usual manner by the additlon of a suitable oxidizing
agent, such as hydrogen peroxide,

While I have described this invention as a hair dye, it is suitable for other
purposes, such as dyeing fur, feathers, etc., hence I do not wish to limit myself
to a halr dye, but

What I claim is;—

1. A dye including an aromatic amino compound chemically coupled with a
carbonyl containing compound of the type formula RC: OR’ where R and R’
may be H or organic radicals connected through carbon.

2. A dye including an aromatic amino compound chemieally coupled with a
carbony! containing compound of the type formula RC:OR’ where R and R’
may be IT or organie radicals connected through carbon, and a sulfur containing
compound.

3. A dye including para phenylenediamin and acetone sodium bisulfite.

4. A dye including para phenylenediamin and acetone sodium bisulfite in the
substantial proportions of 1 to § parts of para phenylenediamin and 114 to 7%
parts of acetone sodium bisulfite.

5. A dye including water, para phenylenediamin and acetone sodium bisul-
fite in the substantial proportions of 100 parts of water; 1 to 5 parts of para
phenylenediamin, and 134 to 734 parts of acetone sodium bisulfite.

(5) That in the course of its business respondent made announce-
ments, statements, and representations, principally in bulletins and
trade magazines, to the hair dye and hair-dressing trade and the
public generally, to the effect that paraphenylene diamine is a dan-
gerous and harmful substance, and when used in hair dye renders
such hair dye unsafe to use and a poisonous, dangerous, and harm-
ful product; that if a hair dye—
contains paraphenylene diamin, “The Criminal Ingredient,” it will poison—
whether a test 18 made before or not—one out of every one hundred and twenty

persons. The degree of polsoning is sometimes such as to undermine the con-
stitution. (Com. Ex, 353);
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that as an ingredient in hair dye—

the drug carries always a potential injury. It Is not invariably injurious,
but it Is occasionally and unforeseeably so. The hairdresser might use a dye
containing it a hundred times without mishap, and again in another hundred
cases find himself facing half a dozen damage suits for injuries inflicted by
para (Com. Ex. 37).

That “ free paraphenylene diamine poisons 1 out of every 120 per-
sons. And there’s no way of foretelling whom it will poison ” (Com.
Ex. 51) ; that, with respect to excerpts published from the Journal
of American Medical Association, “ these quotations of medical au-
thority indicate that paraphenylene diamine is frequently poison-
ous, occasionally fatally so” (Com. Ex. 66) ; also that it is so known
to hairdressers (Com. Ex. 97). In connection with or in support
of its representations and declarations in this regard, respondent
compiled and published quotations of what it represented to be
scientific comment by medical and chemical authority upon the ef-
fect upon human beings of hair dye containing paraphenylene diam-
ine. The general tenor of such quotations is shown by the follow-

ing excerpts:

Paraphenylene diamine is a spasmodic poison and can kill.

Pyrogallol, silver nitrate, and paraphenylene diamine cause skin eruptions.

Paraphenylene diamine finds application in the use of prepared halr dyes,
especially fur dyes. In the dyeing of human hair it is forbidden because of
its poisonous properties (Max Scholtz-Grieswald Univ, Textbook of Pharma-
ceutical Chemistry Vol. 11, p. 275).

Paraphenylene diamine is a strong poison and ought not to be used in hair
dyes.

A single application of paraphenylene diamine bhas been encugh for action.
Symptoms may be divided into three groups:

1. Toxie skin eruptions, eczema, urticarla, burning and itching; 2. Gastroin-
testinal troubles, such as nausea; 3. Nervous disorders, dizziness, sleeplessness,
weakness of the legs, epileptiform attacks and syncope.

In individuals the manifestations on the skin are numerous: In violently itch-
ing red spots, edematous swellings, inflammation of the skin with cracking,
Plmples and ulcers, blisters, nettle disease (which can be merely local or can
spread over a large part of the body), swelling of the face, especially the eye-
lids, flowing of tears, and swelling of the larynx have often been oberved. The
eruption of the skin often takes a characteristic stream form of spreading.

Above all, paraphenylene diamine and its analogs are worthy of mention . . .
As paraphenylene diamine irritates the skin and is even poisonous, its use In
hair dye is forbldden (¥ans Truttwin, ¥landbook of Cosmetic Chemistry, Leip-
zig. Dr. Bwald Fonrobert, Wiesbaden, Chap. XV, Hydrogen in Cosmetics).

A fact of conmsiderable importance is that such a poisonous substance (hair
dye) is likely to be given into the hands of the laity, with assurances of com-
blete freedom from harmful effects, and the use of such a substance makes con-
taet with the hair and skin unavoidable. (Com. Ex. 41.)

632—33~——15
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(¢) That respondent compiled and published in the course of its
hair-dye business purported specific instances, from reported authen-
tic sources, of injuries or illnesses as “ A few representative cases of
paraphenylene diamine poisoning resulting from the use of hair dyes
containing that chemical,” and involving such difficulties as derma-
titis, the undergoing of medical and hospital treatments for varying
periods, incapacity, prolonged illness, loss of hair, closing of eyes or
impairment of eyesight, lowered resistance, nervousness, irritated and
blistered scalp, swelling of the head, infected scalp, infection which
has spread to other parts of the body. Respondent also compiled
and similarly used in its hair-dye business what it represented to be
“A list of American hairdressing shops whose use of coloring con-
taining paraphenylene diamine has brought on suits for damages,”
and purporting to be a list of over 300 reported specific instances or
cases which have arisen of alleged injuries or deleterious effects suf-
fered by patrons or users of hair dye containing such amino com-
pound paraphenylene diamine.

(@) Testimony as to the character of respondent’s “ Inecto Rapid
Notox ” brand of hair dye and its ingredients was also adduced
through several analytical experts who at different times made chem-
ical analyses of a number of packages or samples of said product
and performed tests or experiments therewith. They testified to
having found the product upon analyses to be a hair dye with a base
of amino compounds identified by them principally as the amino
compound paratoluylene diamine from which coloring or tinting
properties of said dye are derived; and to the effect that such base
of amino compounds is toxic and that the dye is a toxic and a harm-
ful or deleterious product.

Also, in the expert evidence, which was largely adduced through
various chemists and physicians, is testimony to the effect that the
amino compounds in said hair dye render the same toxic, harmful or
deleterious, and that such amino compound dyes are toxic, harmful
or deleterious regardless of whether the amino compound may be
present or introduced in the product as paratoluylene diamine or
paraphenylene diamine; that the diamines or amino compounds
paraphenylene diamine and paratoluylene diamine are substantially
similar coal tar derivatives and closely related color producing sub-
stances which depend upon the oxidation of their amino or NH,
groups (present in both) for the production of color; that they have
long been known to the medical and chemical profession as sub-
stances which are inherently toxic and poisonous, and productive of
toxic and harmful or deleterious effects; that when used in hair dye
such as respondent’s are productive of similar toxic conditions and
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deleterions or harmful effects upon the scalp and other parts of the
body of the users of the dye, such as dermatitis, rash, skin irritation
or inflammation of the scalp and subsequent spreading thereof to
other parts of the body, blisters, vesiculation or the formation of
blebs or vesicules with oozing, erythema, swelling and with possible
development of other illnesses through absorption into the blood;
that the dye manufactured in accordance with said Evans’ patent
(Com. Ex. 1) would be toxic and harmful or deleterious principally
because of the presence therein of the amino compounds from which
tinting or coloring properties of the dye are derived ; that no ingredi-
ents as specified or found in respondent’s said dye have the effect of
eliminating or removing, nor is it possible to eliminate or remove the
toxic or deleterious properties of the amino compounds in said dye
without destroying their coloring properties for which such com-
pounds are used.

While testimony was adduced to the effect that both paraphen-
ylene diamine and paratoluylene diamine as ingredients in such hair
dyes are toxic, poisonous and harmful and produce similar harmful
effects, some testimony was also adduced to the effect that in com-
parison paratoluylene diamine is less toxic than paraphenylene dia-
mine. Testimony was given by one of the analytical chemists that
upon a determination or test which he made of the relative toxicity
of respondent’s product in comparison with a known paraphenylene
diamine hair dye he found and such test revealed respondent’s prod-
uct to be the more toxic in the proportion of 78 to 57.6, the amino
compound in the sample of respondent’s dye being 3 per cent para-
toluylene diamine and the amino compound of the other dye being
1.92 per cent paraphenylene diamine,

Said Ralph L. Evans, a chemist and respondent’s technical direc-
tor, testified that he had agreed that paraphenylene diamine in a hair
dye is poisonous and toxic; that, as an expert in hair dye and in the
performance of his duties in respondent’s employment, he has gath-
ered some evidence indicating that there is very little difference
between the toxicity of paraphenylene diamine and the toxicity of
paratoluylene diamine, and other evidence to the contrary effect;
that if the materials are ingested their action is probably very sim-
ilar; that, however, as used in a hair dye certain physical properties
of the one substance make it far less liable to be toxic because of the
nature of these physical properties than the other; that as inherent
substance he does not believe there is a great difference between their
toxicity; that in the way they are used there may or may not be; that
Paratoluylene diamine as well as paraphenylene diamine can cause
dermatitis venenata. (Dermatitis venenata is dermatitis caused by
a skin irritant.)
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Said witness Morgan, another of respondent’s chemists, in testi-
fying as to whether the action of paraphenylene diamine and para-
toluylene diamine is identical, depending upon the oxidation of the
NH, groups (the amino groups) into amids and the subsequent
intercombination of the diimid compound in the amino base to the
formation of a complex structure, which is the precipitated color,
stated he would not say identical, but that their actions are analogous,
“ that is to say, they follow an approximately parallel course, passing
through corresponding intermediate stages, and possibly arriving at
corresponding end products”. He further testified that, to his
understanding, in the oxidation of paraphenylene diamine and of
paratoluylene diamine intermediate products are formed, which
intermediate products are known as quinone diimids and that he
would expect such quinone diimids to be skin irritants; that there
are statements in the literature of the opinion of other chemists that
they have such an effect and that he has very great confidence in such
literature; and also that his views are based upon professional litera-
ture pertaining to the profession of chemistry. He also testified
that he does not think the toxicity of paraphenylene diamine and of
paratoluylene diamine is due to the quinone diimids which are
formed when the substances are exposed to the oxidizing agent, but
that as to what their toxicity is due to involves “a mechanism for
toxicity ” which he is incompetent to give or explain.

From other witnesses evidence was also adduced tending to show
that upon chemical analyses of certain samples of respondent’s hair
dye resorcin and pyrogallol (pyrogallic acid) were present in such
samples of the product; that said substances are poisons and skin
irritants and that their use in said hair dye would have a tendency
to increase or augment the toxic or irritating properties of said dye.
Respondent’s said technical director and employee Ralph L. Evans,
as a witness, refused upon advice of respondent’s counsel to testify in
response to questions as to whether its said dye contains pyrogallic
acid or resorcin. Similar refusal to testify as to whether the dye
contained paratoluylene diamine was made by said witness Morgan
upon advice of respondent’s counsel.

(e) Evidence was introduced at hearings held in New York City,
Pittsburgh, Pa., Cleveland and Cincinnati, Ohio, in proof of a sub-
stantial number of specific cases of injury or deleterious effects sus-
tained by users and consumers of respondent’s said hair dye. Such
evidence related to about twenty specific instances, embracing in-
stances where the application of the dye in question was made in
beauty parlors or hair-dressing establishments and in the home; also
two instances where the dye was applied in demonstrations of its
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use, one in respondent’s place of business and another under the
direction of a person employed by respondent. The witnesses em-
braced such classes as (1) persons sustaining the alleged injuries
attendant upon the application of the dye; (2) attending physicians
and medical specialists who treated certain of the cases; and (3)
beauty shop operators or hairdressers by whom or in whose establish-
ments the dye was applied in certain instances,

In the evidence relating to the principal or clearest of these
instances, the injuries or deleterious effects testified to as having
been experienced following the use of the dye in question include
the following : Dermatitis venenata from external irritant or appli-
cation of substance which was toxic and poisonous to patient;
dermatitis venenata covering scalp, forehead and involving eyelids
with oozing from scalp; acute dermatitis of the face, skin inflamma-
tion and irritation of the scalp, face and nose, from hair dye;
dermatitis of the scalp and adjacent parts, face and eyes, due to toxic
substance or external irritant; development of sores on scalp and
face; development of redness, inflamation or rash on the scalp and
head including the forehead, face and neck; blistered and oozing
scalp; inflammation of the skin and infection; inflammation of the
skin due to poison or irritant substance in external application with
development of pustules and infection spreading to other parts of the
body ; swelling of eyelids and closing of the eyes for a period; swell-
ing of the head including scalp, neck, and face, and of the hands,
fingers, and body; burning or itching of the scalp and face; swollen
and edematous forehead; edematous and swollen scalp, forehead
und neck; toxic absorption extending downward over the face, back,
and arms, followed by acute nephritis, Bright’s disease and anemia.

In various instances medical and hospital treatments were given
for the difficulties extending over periods of a few days to several
weeks. In one case, not included in the above, the user purchased
the dye from respondent in New York with which she undertook to
dye her own hair at home. She did not make an admixture of the
contents of the pair of bottles as per instructions but applied first
the solution in the one and then the solution in the other bottle. She
testified that beginning within an hour her head began to swell and
following this her eyes became closed, rash developed on scalp, head
became a mass of sores and her entire body swelled and turned red.
Treatments by her own physician were begun the next morning
following the application of the dye and were continued over a
period of several weeks.

(f) Evidence was also adduced as to cases having been reported to
respondent from time to time of alleged injuries or deleterious effects
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upon users or consumers of its dye; and also with respect to a number
of (some hundred or more) such casualty insurance claims as having
arisen subsequent to March 1, 1924, and particularly during the
remainder of 1924 and the years 1925, 1926, and 1927, and having
been reported by respondent to or handled by the United States
Fidelity & Guaranty Co., being the company represented by respond-
ent as carrying the liability insurance which respondent had pro-
vided to cover dealers, beauty parlors, and hairdressers against
liability for damages, to the extent of $5,000 and $10,000 (later
$10,000 and $20,000), resulting to their patrons or customers in the
use of said “Inecto Rapid Notox” brand of dye.

(9) Testimony was also given as to the estimated number of pack-
ages or applications of respondent’s said dye purchased or used by
operators of certain beauty parlors and chains of beauty parlors who
had reported complaints or claims of injuries or deleterious effects
resulting from said dye to certain named patrons of such beauty
parlors. Evidence was also elicited tending to show that there
are human beings who may be subject to idiosyncrasies and are more
susceptible than others of being poisoned, or of suffering deleterious
effects. Such evidence was principally introduced upon cross-
examination by counsel for respondent, and in considering the
matter this as well as all evidence in the record introduced or
developed by respondent has been taken into account.

The Commission finds, upon consideration of the entire record,
that respondent’s said hair dye, which it designated “ Inecto Rapid
Notox ” and described, represented, and advertised as hereinabove set
forth, is a dangerously toxic, deleterious and harmful product con-
taining a toxic dye-base and toxic, poisonous and injurious ingredi-
ents or properties; that in its use and application to dyeing or
coloring of the human hair it is not safe or harmless; that said
product when used for the dyeing of the hair can and is apt to cause
toxic, deleterious and harmful physical effects upon the scalp and
other parts of the body of the users thereof, and in many instances
has produced and caused such toxic, deleterious and harmful physical
effects upon users, including irritation and toxic poisoning of the
scalp; that instances or cases of such injuries and alleged injuries
have from time to time been reported to respondent and to said
United States Fidelity & Guaranty Co.

Par. 6. The representations, statements, and assertions used by
respondent in the sale and distribution of its said hair dye to the
effect that said product is nontoxic, nonpoisonous, safe and harmless,
and when applied produces no harmful or deleterious effects upon
the body or scalp, contains no poisonous or injurious ingredients,
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will not result in and has not caused or produced any deleterious
effects in its use and application, and that no such cases of harmful
or deleterious effects have arisen or been reported, all as more par-
ticularly described hereinabove, are and have been false, misleading
and deceptive and they have and had the capacity and tendency to
mislead, deceive and induce the purchasing public into purchasing,
using or reselling said product in the erroneous belief that such
representations are and were true. Respondent’s use of the word
“Notox” in connection with its said hair dye as hereinabove
described is likewise false, misleading and deceptive in that said dye
is not a nontoxic, nonpoisonous or harmless product.

Pag, 7. Respondent in the course and conduct of said business rep-
resented that certain well known hair-dressing establishments used
its said “ Inecto Rapid Notox ” dye exclusively, and that “ the Mari-
nello Co. which supplies 5,000 beauty parlors,” used said product
exclusively. Evidence has been introduced that the operators of two
chains of beauty parlors in the United States have used respondent’s
said hair dye exclusively. Evidence was also adduced tending to
show that at the time said representation was made with respect
to the Marinello Co. such company did not use respondent’s hair
dye exclusively but also used in its business a competing hair dye.
However, upon consideration of all the evidence the Commission finds
that respondent’s representation to the effect that well known hair-
dressing establishments in the United States used its dye exclusively
was not untrue in fact.

Par. 8. In the course and conduct of its business respondent has
solicited trade for its said hair dye and promoted the sale and use
thereof to the purchasing public upon representations to the effect
that the dyeing and coloring content of said product penetrates
the hair thereby causing a permanent coloration of the hair, and
upon representations of the following tenor:

Notox, Is penetrating in its action. It deposits the color inside the hair
shaft, where the natural pigment originally grew. It does not insulate each
bair with a coating of dull paint as other dyes do. It colors hair inside, as
hature does, and leaves the outside of the hair with all its healthy, youthful
luster, 1ty attractive reflections of light and shade.

Notox is permanent, Dyes that coat the hair fade to queer shades or wear
off. Repeated applications of such dyes add sheath after sheath of coloring
Iatter to the hair and therefore coarsen the hair and make it stiff and brittle.
But Inecto Rapid Notox deposits the coloring inside the transparent hair shaft,
and so has no effect on the texture and supple strength of the halr,

For gray halr (Canities) is caused by the degeneration of the pigment within
the hair shaft, Notox replaces this pigment Inside—and replaces it safely
and permanently, following nature’s own method. * * * It is this scien-
tfieally correct naturalness—this perfect duplication of nature’'s own method—
that is helping the women of America to add years to their youth.
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Science calls gray hair a disease and names it * Canities”. Notox furnishes
the perfect corrective. It is useless to try to imitate nature by coloring the
outside of the hair; this is what the old fashloned restorers did and why they
failed. Notox places color in the layer of fibres underneath the outer covering
of the halr—right where nature used to put its own color. By following nature
it duplicates her effects.

Notox Implants color inside the hair fibres, just where nature originally put
her pigment.

Notox itself—a genuirne miracle of sclence; a gentle and gloriously rich tint
which duplicates the very manner of Nature in coloring hair; which diffuses
through the infinitely fine inner fibres of the hair a wholesome and permanent
pigment.

We tell women, “ Notox colors from the inside—as nature does”.

Notox colors hair inside as nature does,

" Nature colors—Notox recolors—both work from inside the hair.

It replaces the lost color within the hair where it was originally.

Par. 9. The product colors hair to the surface of the skin, but
not beneath. It does not act through or upon the root end of the
hair as nature does. The part of the hair beneath the surface of
the skin and that which grows out after application of respondent’s
product is not colored or tinted as a result of the previous appli-
cations, but must be dyed or retouched as successive growths are
produced if all exposed parts of the hair are to be kept colored alike,
Said product does not color the hair permanently in the sense that
successive applications or retouching need not be resorted to as the
hair continues to grow from the scalp. In the evidence adduced
with respect to this subject is testimony by two physcians, one a
chemist, tending to show that amino compound hair dyes such as
respondent’s do not penetrate to the inside of the hair or replace
pigment on the inside at the point where the natural pigment origi-
nally existed; that the natural coloring of the hair is largely in
pigment cells deep in the inside of the hair; that such hair
dyes merely coat or paint the outer part of the hair shaft; and that
there is no dye known to the medical or chemical profession which
can penetrate to the inside of the hair. Said Ralph L. Evans, of
respondent, testified that the natural coloring of the hair enters
the hair shaft and grows out with the shaft from the papilla or
bulb; that coloring might also enter the hair shaft by direct penetra-
tion through the walls of the outer layer of the hair or the cuticle,
and enter the shaft in the way that coloring enters in fibre in dye-
ing process.

Par. 10. In nature everything that is within the hair, including
the natural pigment or coloring, comes into it from or through the
root or bulbousend of the hair that liesimbedded beneath the surface
of the scalp. Respondent’s hair dye does not color the hair in the
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way nature originally colored it. Nor does it follow nature’s method
and color the hair inside as nature does. The coloring matter pro-
duced by respondent’s dye is deposited upon the hair as a result of
the chemical reaction which takes place when the product is applied.
As to whether, however, it is a fact that in such process the dye
does not penetrate into the surface of the hair at least in some
degree, or whether the coloring by said dye is not substantially per-
manent upon such parts of the hair to which it has been successfully
applied, the Commission does not find such to be established fact.
Par. 11. In soliciting and making sales of its said Inecto Rapid
Notox brand of hair dye to the consuming public as hereinabove
described, respondent sent to its customers and prospective custom-
ers, as part of its aforesaid trade promotional literature, copies of
a certain booklet published by it and containing what purports
to be the text of some fifty letters or parts thereof praising and
commending respondent’s hair dye and the results of its application,
and also purporting to be and used by respondent as unsolicited
testimonials written by customers of respondent to respondent
concerning its hair dye. The title page of said booklet reads as
follows:
Ixecto Rarip Notox
Fifty
Thousand
Dollars
will be paid
to anyone proving that any Inecto Rapid testlmonial
printed in this folder {9 not only authentic but unso-
licited.
Read the letters—they form the strongest and most interesting evidence of
merit ever shown for a hair eoloring.
INecTO, INC.
Largest Manufacturers of Hair Coloring
in the World
LABORATORIES AND DEMONSTRATION
Saron
33-35 West 46th Street
New York
(Com, Exs, 43, 44b.)

The tenor of the purported testimonials in the booklet is illustrated
by the followin g selected at random:

Your product is wonderful both in the way of application, time consumed and
Tesults itself, I shall readily recommend it to my friends.—A. E. P.
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I am greatly pleased with the results. I hope to be able to keep my halr
in the natural color from this time on.—Mrs. R, H. 1.

I am perfectly satisfied with Inecto. It has worked wonders. The first
treatment worked like magic.—Mrs. C. R.

I wish to thank you for sending Inecto Rapid. I have used it and find it
most gloriously wonderful. I will continue to use it in the future. So happy
I have discovered it.—M. E.

Evidence was introduced tending to show that about forty-eight
of said purported testimonials were in existence prior to the time
respondent began business and also prior to the time it first placed
upon the market its Inecto Rapid Notox brand of hair dye; that a
list of forty-eight of said purported testimonials were published,
in haec verba, by respondent’s predecessor, Inecto, Inc., a New York
corporation, prior to respondent’s beginning business, as tributes to
such predecessor’s hair dye and as unsolicited letters on file in its
ofice (Com. Ex. 124); and that such testimonials in respondent’s
booklet did not relate or pertain to respondent’s said brand of hair
dye “Inecto Rapid Notox” in promoting the sale of which said
booklet was used by respondent. Said predecessor of respondent was
a New York corporation having the same name and place of business
as respondent, and likewise engaged in the manufacture, sale and dis-
tribution of hair dye which it marketed under the name Inecto
Rapid. About August, 1923, respondent was organized as a Deleware
corporation and succeeded to the business of said New York corpora-
tion which thereupon discontinued business and was dissolved.

Par. 12. Upon consideration of the entire record the Commission
finds that practically all of said testimonials published by respondent
in said booklet were not unsolicited testimonials written by cus-
tomers of and concerning respondent’s said hair dye Inecto Rapid
Notozx, or sent to respondent as concerning its said brand of hair dye;
and that the use by respondent of said booklet as above described
was false, misleading and deceptive and had the capacity and
tendency to mislead and deceive the purchasing public into the erro-
neous belief that said testimonials were genuine, unsolicited testi-
monials received by respondent from users of said dye Inecto Rapid
Notox in commendation and praise of said brand of dye, which was
the brand then being marketed by respondent.

Par. 13. Hair dyes which are nontoxic or nonpoisonous, safe or
harmless are in demand and preferred by consumers and hairdressers
throughout the United States. The said false, misleading, and de-
ceptive representations, statements and assertions as to respondent’s
hair dye being nontoxic, safe and harmless, and extensively used by
respondent as hereinabove set forth, form one of the principal bases
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on which it sold its dye and sought the patronage therefor, and upon
which the beauty parlors, hairdressers and consumers were solicited
to use said dye in preference to or to the exclusion of dyes of competi-
tors. By the use of such misrepresentations respondent took advan-
tage of such public preference for hair dyes which are nontoxic, safe
and harmless, and undertook to increase the sales of its dye upon said
misrepresentations. It likewise urged beauty shops and hairdressers
to use such misrepresentations as “ Notox is nontoxic” to increase
their sales of said product. In seeking to induce hairdressers and
beauty parlors to adopt and use its dye in preference to the dyes of
other manufacturers, respondent made announcements through its
trade literature that consumers seeing respondent’s representations
with respect to nontoxicity, safety and harmlessness are thereby
induced to have their hair dyed by such beauty parlors or hairdressers
as will adopt and use respondent’s said product; that such adver-
tisements, which are national in scope, are  the largest in the field *,
and are effective in increasing patronage for its dye.

In the course of promoting the purchase and use of said dye by
the trade and consuming public, respondent has succeeded in increas-
ing the sales thereof, and in its advertisements has also made an-
nouncements to the effect that the volume of sales is “ one-sixth of
all the hair dyes on the market and there are 200 brands besides
Notox ” (Com. Ex. 83) ; that said dye has become “ the dictator among
hair colorings” (Com. Ex. 80), and respondent “ The largest manu-
facturers of hair coloring in the world ”; also that the dye occupies
a position of “ domination in the market of 200 brands” (Com. Ex.
114). With respect to increase in sales respondent reported in its
literature that three women out of every seven who use its dye are
women who have changed from the use of other brands of dyes to
the use of respondent’s dye. (Com. Ex. 36.) And respondent fur-
ther indicated such diversion of patronage to its dye is largely due
to said claimed safe and harmless character of the product.

Par. 14, The aforesaid false, misleading and deceptive represen-
tations, statements and assertions, as used by respondent in the course
and conduct of its business hereinabove described, are methods of
competition in interstate commerce which (z) are unfair and are
characterized by deception and fraud; (b) have been pursued by
respondent against the interest of the public; (¢) have the capacity,
tendency and effect of injuring the public and unfairly diverting
trade from respondent’s said competitors and otherwise injuring
and prejudicing said competitors in their business; and (d) operate
85 an unfair competitive advantage to respondent and a detriment to
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and burden upon the legitimate hair dye manufacturing and market-
ing industry in this country.

CONCLUSION

Respondent’s use in its hair dye business of the false, misleading,
and deceptive acts and practices under the circumstances and condi-
tions set forth in the foregoing findings as to the facts are unfair
methods of competition contrary to the public interest, are injurious
and prejudicial to the public and to the competitors of respondent
and constitute a violation of the provisions of section 5 of the act of
Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the record, including the complaint of the Commission, the
answer of respondent thereto, the oral testimony and other evidence
and upon the examiner’s report upon the facts, the exceptions of
counsel thereto, and the briefs and argument of counsel; and the
Commission having made its findings as to the facts with its conclusion
that respondent has violated the provisions of section 5 of the act of
Congress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes”,

It is now ordered, That, in the course of the sale or distribution
in interstate commerce of the hair dye or hair coloring product here-
tofore sold by respondent under the designation “Inecto Rapid
Notox "—also referred to as “Notox”, “Inecto”, or “Inecto
Rapid ”—or of any other hair coloring product of substantially the
same composition, the respondent Inecto, Inc., its officers, directors,
agents, representatives, servants and employees cease and desist:

(2) From directly or indirectly causing to be used or made any
representations, statements, or assertions, in advertisements, trade
promotional literature or in any other manner, to the effect that the
said hair dye or other hair coloring product of substantially the same
composition is safe or harmless to use, or is nontoxic or nonpoisonous,
or does not contain any toxic, poisonous or deleterious ingredients or
properties.

(5) From directly or indirectly using or causing to be used the
word “ Notox ” as, or in, the designation of said hair dye or of said
other hair coloring product upon the commercial containers thereof;
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and from designating, describing or representing any of the said
products with such word “ Notox ” in advertising matter or trade
promotional literature used in promoting the sale or use thereof.

1t is also ordered, That respondent, Inecto, Inc., its officers, direc-
tors, agents, representatives, servants, and employees cease and desist:

() From directly or indirectly causing a hair dye or hair coloring
product of any other composition, name or description to be repre-
sented, advertised or described—when sold or distributed in inter-
state commerce—by any word, phrase, statements, representations
or assertions, used in the course of such sale or distribution, to
the effect that such hair dye or hair coloring product is nontoxic,
or nonpoisonous, or safe, or harmless, or contains no toxic, poisonous
or deleterious ingredient or properties, if and when such is not true
in fact.

() From directly or indirectly causing to be advertised or other-
wise used, in the course of the sale or distribution in interstate
commerce of said so-called Inecto Rapid Notox hair dye or of any
other kind of hair dye or hair coloring product, any testimonials
or indorsements by users or consumers thereof which imply— in the
circumstances of such use—or which have the capacity and tendency
to lead the public to believe, that such testimonials or indorsements
are genuine or are unsolicited indorsements or testimonials concern-
ing such product, or are letters or indorsements of the same by, or
which have been received by respondent from, users or consumers
thereof, if or when, however, such is not true in fact.

1t i3 further ordered, That respondent, Inecto, Inc., shall within 60
days after the service upon it of a copy of this order file with the
Commission a report in writing setting forth in detail the manner
and form in which it has complied with the orders to cease and desist
hereinabove set forth.

Commissioner Humphrey dissenting in memorandum attached.

Dissenting Opinion By Chairman Humphrey

I dissent to the issuance of an order in this case on the record as
it stands. The motion of the respondent to take further evidence
should have been granted. The record shows a vast amount of
wholly immaterial evidence. The only effect of such evidence is to
confuse the issue. There is also a vast amount of incompetent evi-
dence, prejudicial to the respondent.

The conduct of this case before the trial examiner was contrary
to all judicial procedure. There was a total disregard of the rules



226 FEDERAL TRADE COMMISSION DECISIONS

Dissent 16 F.T.C.

of evidence, and, taking it as a whole, the way the trial was con-
ducted was no credit to the Commission.

The respondent made a motion to strike out a large part of the
evidence that was incompetent and prejudicial to respondent. On
this motion, the respondent was denied a hearing and a ruling until
the final argument of the case. All this incompetent evidence was
referred to in the brief of the attorney for the Commission and his
main argument as to why an order should be issued was based upon
such evidence. The motion to strike out such evidence was granted
by the Commission, but not until the case was submitted for final
decision to the Commission.

Under the circumstances, I do not think that the respondent had
a fair opportunity to overcome the prejudice caused by such incom-
petent testimony.

PRODUCT NOT LEGALLY UNSAFE

After the motion granting the striking out of this irrelevant and
prejudicial testimony, the only evidence left in the record, as near
as I was able to ascertain, showed that only 1 user in about 6,500 was
injuriously affected by the use of respondent’s product.

It is a matter of common knowledge that certain persons, because
of an idiosyncrasy, are unable to eat eggs. Suppose that a manufac-
turer of mayonnaise advertises his product as wholesome and pure,
and perfectly safe as a food; and suppose that some person, on
account of his idiosyncrasy, is made sick by the eggs which the
mayonnaise contains?! Would the manufacturer be guilfy of false
and misleading advertising? I do not think that the authorities so
hold. When a party advertises a product as absolutely safe, in law
it means that it is safe for the ordinary person (and not as regards
those few who have a physical idiosyncrasy in connection with such
product. If this be not true, then many of the most widely adver-
tised and used medicines, can not be advertised as a safe and harm-
less remedy.

In such cases, we do not say that the ill effects are caused by a
dangerous or harmful drug or article of food. We say that it is the
result of an idiosyncrasy of the user. Such drug or article of food
is not in a legal sense dangerous or harmful.

Respondent claims that its product is in the class to which I have
referred, and is, therefore, in a legal sense safe and harmless. It
claims that ill effects, when any there are, come as the result, not
of a dangerous ingredient of respondent’s product, but of some
idiosyncrasy of the particular user.
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The fact that the insurance company issues and reissues its blanket
bolicy, available to all users, is persuasive evidence that respondent’s
contention is sound in law and fact. The fact that but one out of
6,500 users has suffered ill effects lacks little, if any, of being con-
clusive evidence in respondent’s favor.

I doubt that the undisputed facts sustain a finding that respon-
dent’s product is, in a legal or popular sense, unsafe or dangerous.
If that fact be open to doubt, every available item of evidence should
be added to the present record, before the Commission issues an
order that may destroy an enterprise of large volume and value.
It was shown that there was sufficient evidence easily obtainable
to have placed this point beyond question.

NO PUBLIC INJURY

The facts in this case do not appear to me to show “public inter-
est ” as set forth in Federal Trade Commission v. Klesner, 280 U. S.
19, 28. In speaking of what facts constitute the requisite public
interest, the court uses these words:

Bometimes, because, although the aggregate of the loss entailed may be so
8erious and widespread as to make the matter one of public consequence, no
Drivate sult would be brought to stop the unfair conduct, since the loss to each
of the individuals affected ig too small to warrant it.

In this case, only one user out of many thousands suffers ill effects
from the use of respondent’s product. In the few cases of ill effects
the injury is sufficiently serious to warrant a private suit. Each
user has a plain remedy made easily available by respondent, upon
a policy of insurance, making the insurance company severally liable
to each user up to a sum of $5,000 to $20,000.

The number of users injured is not large. The amount of recovery
in each case is large and it is highly improbable that any injured
user has failed to recover upon the insurance policy. Settlement is
ordinarily made upon mere notice and without litigation.

The facts in this case constitute a negation of the requirements

set forth in the Klesner case.
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Ix tHE MATTER OF

ALBERT K. SHELDON COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF BEC. 5§
OF AN ACT OF CONGRESS APPROVED SEPT,. 26, 1914

Docket 1828. Complaint, May 8, 1930—Order, June 21, 1932

Consent order requiring respondent corporation, its agents, ete, in connection
with sale In interstate commerce of 4 certain spirit varnish, to cease and
desist from (1) using word “ Shelco-Lac" to designate a product not
pure shellac gum cut in alcohol; or (2) trade-mark “ Shelco” or any
coined word or similar phonetic notation or spelling, to designate quick
dry spirit varnish composed principally of Manila gum, carnauba wax,
and alcohol ; as in sald order set forth and qualified.

Mr. PGad B. Morehouse for the Commission.
Mr. A. K. Cohen and Mr. Max E. Bernkopf, of Boston, Mass.,
for respondent.

CoMPLAINT

The Federal Trade Commission having reason to believe from a
preliminary investigation made by it that Albert K. Sheldon Co.,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in commerce in violation of the provisions
of section 5 of an act of Congress, approved September 26, 1914, en-
titled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes ”, and it appearing to the
Commission that a proceeding by it in respect thereof would be to
the interest of the public, issues this its complaint and states its
charges in that respect as follows:

Paracraru 1. Respondent, Albert K. Sheldon Co., is a corpora-
tion organized and existing under and by virtue of the laws of the
State of Massachusetts, having its principal office and place of busi-
ness in the city of Boston in said State. It is and for more than one
year last past has been engaged in the business of manufacturing,
selling, and distributing to dealers, users, and consumers a certain
varnish product named, designated and described by it as * Shelco-
Lac”, which business is carried on by respondent, in general com-
petition and in commerce between and among various States of the
United States, as in paragraph 2 hereinbelow alleged.

Par. 2. Respondent manufactures said varnish product at its place
of business in Boston, Mass., and causes same to be packed for sale
and distribution in bottles, jars, tin cans, and other commercial con-
tainers of different sizes and capacities from four fluid ounces up-
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ward. On each of said containers respondent causes to be conspic-
uously displayed the brand ¢ Shelco-Lac” as the name, designation
and description of said product by affixing to such containers labels
reading substantially as follows:

SHELDON'S
100 per cent Quality

Waterproof

SHELCO-LAC

Orange
Manufactured by
Albert K. Sheldon Co.
Cambridge Station, Boston, Mass.,, U. S. A.

Respondent offers for sale, sells and distributes said product in
said containers and under said labels and brand to wholesale and
retail dealers and to users and consumers throughout the United
States and in various sections thereof; and in conformity with
respondent’s plan of marketing said product to the purchasing pub-
lic, dealers also offer for sale, display and resell said product to
the consuming public and to other dealers in said containers branded
with said name Shelco-Lac. Respondent furthers, prompts and
effects the sale of said product through (a) its officers, salesmen,
and agents who, on its behalf, solicit and obtain purchase orders
for said product from its customers and prospective customers; (b)
through and by means of advertisements of said product which
respondent publishes from time to time in newspapers, magazines,
trade journals, and other publications circulating among the trade
and consuming public throughout the United States and in various
Sections thereof; and (¢) by means of certain trade promotional
literature and communications, such as leaflets, circulars, pamphlets,
and letters which it causes to be sent and distributed from time
to time from its place of business in Boston, Mass., to customers and
Iéi‘ofpective customers and the trade in various States of the United
States.

‘ Throughout the course of said business many sales of said so-called
Shelco-Lac have been and are made by respondent to a large or
Substantial number of dealers, users and consumers in various States
of the United States; and in completing and consummating said
sales and in distributing said product to its customers, respondent
Causes the several lots or parcels of said so-called Shelco-Lac pur-
chased or ordered by its customers to be shipped and transported
from its place of business in Boston, Mass., through and into other
States of the United States to the respective purchasers thereof in

6323316
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such other States. Throughout the course of said business re-
spondent has been and still is engaged in the sale and distribution
of said so-called Shelco-Lac in commerce between and among vari-
cus States of the United States, and in direct active competition
with many individuals, partnerships, and other corporations also
engaged in commerce between, among and within various States
of the United States in the sale and distribution of shellac and of
varnish products, some of which do and some of which do not con-
tain the gum named lac and commonly referred to as Shellac gum
or Shell-lac as hereinafter described.

Par. 8. In the course and conduct of said business and in pro-
moting and furthering the sale and distribution of its said product
in commerce among the several States of the United States, as set
forth in paragraph 1 hereof, respondent for more than one year
last past has caused and continues to cause said product to be
advertised, represented, described, offered for sale, sold and dis-
tributed as and for Shelco-Lac, and to be marketed by itself and
by dealers to the purchasing and consuming public in aforesaid
original containers, labeled and branded with said name Shelco-Lac.

Par. 4. When formulating and adopting said name Shelco-Lac
for use as the name, designation, and description of its product,
respondent selected and used, as part of such name, the word lac
which is the name of a gum secreted by insects cultivated in India
and Tibet and prepared and imported into the United States in the
form known as shell-lac, also spelled shellac, and commonly referred
to as shellac gum. Said gum or lac is an important ingredient for
lacquers, varnishes, and similar products, and when cut or dissolved
in aleohol produces & type of varnish product which is and, for
many years last past and prior to respondent’s aforesaid adoption
and use of said name Shelco-Lac, has been marketed and known
commercially throughout the United States as shellac (otherwise
spelled shell-lac) or as shellac varnish. Said so-called Shelco-Lac is
neither shellac as commercially known, nor shellac varnish, and does
not contain any of said gum named lac and commonly referred to as
shellac gum or shell-lac.

Par. 5. Said so-called Shelco-Lac is manufactured and marketed
by respondent in the three several colors of orange, natural, and
white; and as marketed by respondent and the trade is similar in
general appearance of color and commercial packing, and also simi-
lar in the general methods of its application, or its uses and purposes,
to shellac as commercially marketed, or to varnish products contain-
ing aforesaid gum named lac and commonly referred to as shell-lac
or shellac gum,
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Par. 6. Respondent’s brand name Shelco-Lac is a colorable imita-
tion or simulation of said word shellac or, as otherwise spelled,
shell-lac in the above alleged commercial usage of said name and
words.

Par. 7. Said brand name Shelco-Lac when applied to respondent’s
product as aforesaid is false, misleading, and deceptive. Respond-
ent’s use thereof as hereinabove set forth was and is calculated,
has and had the capacity and tendency to and does mislead and
deceive substantial parts of the purchasing and consuming public
into, and to cause them to purchase said so-called Shelco-Lac in and
because of, the erroneous beliefs that said product is aforesaid shellac
as commercially known and/or contains said gum named lac and
commonly referred to as shell-lac or shellac gum.

Par. 8. The aforesaid use by respondent of said brand name
Shelco-Lac places in the hands of dealers of said product a means
or instrument by which they may commit a fraud upon the pur-
chasing public; and such use of said brand name is calculated,
has and had the capacity and tendency to, and does, aid or enable
dealers in said product to pass off and sell the same to the consuming
public at enhanced prices and as and for said shellac as commercially
known, or as and for a varnish product containing said gum named
lac and commonly referred to as shell-lac or shellac gum.

Par. 9. The above alleged false, misleading, and deceptive acts
and practices of respondent under the circumstances and conditions
hereinabove set forth have and had the capacity, tendency and
effect of unfairly diverting trade from and otherwise injuring the
business of respondent’s competitors, are to the prejudice and injury
of the public and constitute unfair methods of competition in com-
merce within the intent and meaning of section 5 of an act of
Congress entitled “An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes”, approved
September 26, 1914.

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon the complaint and answer of respondent, and after
testimony had been taken by a duly appointed trial examiner on
behalf of both the Commission and respondent, and respondent there-
upon having been granted, by the Commission, permission to with-
draw its answer heretofore filed on June 13, 1930, and respondent
having filed in lieu thereof its answer consenting that the Com-
mission may make, enter and serve upon it an order to cease and
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desist from the method or methods of competition charged in the
complaint, and the Commission being fully advised in the premises,

It is now ordered, That the respondent, Albert K. Sheldon Co.,
a corporation, and its agents, representatives, servants, and em-
ployees, in connection with the sale or offering for sale, in interstate
commerce, of a certain spirit varnish product named, designated, and
described by it as Shelco-Lac, cease and desist from:

(1) Using the word “ Shelco-Lac ” alone or in connection with any
other word or words to designate a product which is not pure shellac
gum dissolved or cut in alcohol.

(2) From using the trade-mark “ Shelco ” or any coined word of
similar phonetic notation or spelling alone or in combination with
other words, syllables or phrases to designate a quick drying spirit
varnish of which the principal ingredients are Manila Gum (copal),
carnauba wax and alcohol, unless respondent shall, in equally con-
spicuous place and type, name and designate said product as “ spirit
varnish ”, .

1t is further ordered, That the respondent shall, within 60 days
from the service upon it of a copy of this order, file with the Com-
mission, a report in writing setting forth in detail the manner and
form in which it has complied with the order herein set forth.
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Ix THE MATTER OF

ELIAS SHEINKER, TRADING AS W. SHEINKER & SON,
AND W. SHEINKER & SON, INC.

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1014

Docket 1909. Complaint, Jan. 27, 1932.'—Order, June 24, 1932

Consent order requiring respondents, their agents, etc., in connection with sale
in interstate commerce of their so-called “ German Culinary Bouquet No,
22", and - German Culinary Bouquet No. 427, flavoring extracts, to
cease and desist from using words “ German ” or “ Leipzig” on packages,
bottles or containers thereof, or in advertisements thereof or otherwise,
or any other words, phrases, pictorial design, device, etc.,, importing such
or any other foreign source of origin; as in sald order set forth and
qualified.

Mr. E. J. Hornibrook for the Commission.
Hirsh, Newman, Reass & Becker, of New York City, for re-
spondent.
COMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, the Federal Trade Commission charges
that Elias Sheinker, hereinafter referred to as the respondent, has
been and is using unfair methods of competition in commerce, in
violation of the provisions of section 5 of said act, and states its
charges in that respect as follows:

Paracrapr 1. Respondent, Elias Sheinker, is an individual doing
business under the trade name, W. Sheinker & Son, with his prin-
cipal place of business in the City and State of New York. For the
last year respondent has been engaged in the manufacture and sale
in interstate commerce of flavoring extracts. In the course of said
business, respondent has advertised for sale and sold in interstate
commerce, liquid flavors in bottles, composed of various ingredients,
principally essential oils, fusel oil, solvents, vanilla extract and
water. Of these, the essential oil and fusel oil together represent,
respectively, approximately 15 per cent and 20 per cent of the re-
spondent’s products above described. The flavors so advertised and
sold by respondent in interstate commerce carry labels designating

1 Supplemental.
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the contents as German Culinary Bouquet No. 22 and German Cul-
inary Bouquet No. 42. Said labels contain also the following printed
matter: Wilhelin Schneider & Co., Leipzig and New York, U. S. A.
and a design in the form of a coat of arms with monogram of the
letters “ W S on a shield, supported by two lions, with medals on
either side, and underneath the shield, “Leipzig” and “ Essence
Fabrication ”,

Respondent has caused to be published in Malt Age, a trade jour-
nal having a substantial interstate circulation, advertisements of
said products headed “Products of Wilhelm Schneider & Co.,
Leipzig, Germany ”, and carrying pictures of said products labeled
as above described. The products so labeled are manufactured by
respondent at his place of business in New York City, in accordance
with his own formulae, by mixing, blending, and diluting essential
oils so that the finished combination gives the desired flavor.

Par. 2. In the year 1927, respondent began purchasing flavoring
extracts designated as German Culinary Bouquet No. 22 and German
Culinary Bouquet No. 42, from Wilhelm Schneider & Co., a manu-
facturer of flavoring extracts, located in Leipzig, Germany. The
first shipments under said purchases were imported completely made
up and bottled, ready for the market. The bottling and the labeling
were done in Germany and the goods were marketed as received.
Later, also in 1927, respondent discontinued the importation of the
bottled extracts and imported the basic concentrate from which they
were made; that is, the essential oils, which had already been blended,
and mixed by Wilhelm Schneider & Co., of Leipzig, Germany. This
was imported in bulk and diluted by respondent for market. Re-
spondent secured labels and empty bottles from Wilhelm Schneider
& Co., of Leipzig, and used them in putting up the ex-products, so
that they were identical, as sold by him, in appearance, with the
products which he had previously imported already bottled and
labeled. Thereafter respondent ceased importing the concentrate in
bulk from Wilhelm Schneider & Co., of Leipzig, as above described,
and prepared and put up in bottles flavoring extracts sold by him
under the name of German Culinary Bouquet No. 22 and German
Culinary Bouquet No. 42, made from ingredients purchased from im.-
porters in New York City and from domestic manufacturers, accord-
ing to his own formulae, and continued to use the labels of Wilhelm
Schneider & Co. as above described, except that he caused “New
York, U. S. A.” to be added to the words “ Wilhelm Schneider & Co.
Leipzig”. On the bottom of the bottles are impressed the words,
“Wilhelm Schneider & Co., Leipzig and New York.,” Respondent
has also since he ceased to purchase the products above described
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from W. Sheinker & Son of Leipzig, in circulars and advertising
matter, described his business as W. Sheinker & Son, manufacturers
and importers, and distributors of Wilhelm Schneider & Co., Leip-
zig, Germany, New York, U. S. A.”

Par. 3. The advertising and various labels used by respondent, as
described in paragraphs 1 and 2 hereof, have each and all the ca-
pacity and tendency to mislead, and do mislead, purchasers of flavor-
ing extracts into the belief that the articles manufactured, adver-
tised and sold by respondent, as above described, are made by
Wilhelm Schneider & Co., in Leipzig, Germany, and are imported in-
to this country; whereas, in fact, they are manufactured by the
respondent in the City of New York, from ingredients purchased by
him from domestic manufacturers and importers located in the City
of New York, and the imported material in said products constitute
approximately, altogether, 85 per cent thereof.

Par. 4. Respondent, in his business as above described is in com-
petition in interstate commerce with vendors of flavoring extracts
manufactured abroad and imported into this country, and with mak-
ers and vendors of flavoring extracts in this country who do not repre-
sent their products to be imported. The practices of respondent as
above described, in the advertising and labeling of his products, tend
to unfairly divert trade from vendors of imported and makers and
vendors of domestic extracts described above.

Par. 5. The above alleged acts and practices of respondent are all
to the prejudice of the public and respondent’s competitors, and con-
stitute unfair methods of competition in interstate commerce within
the intent and meaning of section 5 of an act of Congress entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”, approved September 26, 1914.

SurPLEMENTAL COMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,” the Federal Trade Commission charges that W.
Sheinker & Son, Inc., hereinafter referred to as one of the respond-
ents, has been and is using unfair methods of competition in inter-
state commerce in violation of the provisions of section 5 of said
act, and states its charges in that respect as follows:

Paracrarn 1. Reiterates and adopts each and all of the allega-
tions of the original complaint herein and makes and asserts each
and all of the charges thereof against both of the above-named
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respondents. Attaches hereto a true and perfect copy of said original
complaint, marks it Exhibit A, and makes it a part of this supple-
mentary complaint.?

Par. 2. On February 4, 1931, the Federal Trade Commission issued
its said original complaint against respondent Elias Sheinker, trad-
ing as W. Sheinker & Son, and caused the same to be duly and
legally served upon him on February 6, 1931. On December 8, 1931,
the Federal Trade Commission ordered that the taking of testimony
under the said original complaint proceed at the City of New York
on December 16, 1931. Thereafter respondent, Elias Sheinker, pro-
cured a postponement of the taking of such testimony until January
19, 1932. Testimony under said original complaint was received on
behalf of the Federal Trade Commission at said City of New York on
January 19 and 20, 1932, and the Commission rested its case against
respondent Elias Sheinker, and March 1, 1932, at said City of New
York, State of New York, was then and there fixed by the trial exam-
iner as the time and place for receiving testimony on behalf of
respondent Elias Sheinker.

Par. 3. Respondent W. Sheinker & Son, Inc., is a corporation
organized on January 7, 1932, under the laws of the State of New
York, with its principal place of business in the City of New York.
It was so organized by respondent Elias Sheinker and now exists for
the purpose of carrying on the business formerly conducted by him,
which business is described in paragraph 1 of said original com-
plaint, and it is the sole owner and successor of said business, and
since the date of its said incorporation it adopted and now uses in
the sale and promotion of the sale in interstate commerce of the
products “ German Culinary Bouquet No. 22” and “ German Culi-
nary Bouquet No. 42” the same false and misleading statements and
representations and circulated the same in and through the same and
similar media and for the same purposes as were used by respondent
Elias Sheinker as described in said original complaint.

Par. 4. Respondent, W. Sheinker & Son, Inc., is a necessary and
proper party in this matter.

Par. 5. The advertising and various labels used by respondents
as described in paragraphs 1 and 2 of the original complaint had and
have, each and all, the capacity and tendency to mislead, and do
mislead purchasers of flavoring extracts into the belief that the
articles manufactured, advertised, and sold by respondents, as above
described, are made by Wilhelm Schneider & Co. in Leipzig, Ger-
many, and are imported into this country; whereas, in fact, they are

2 See onte, pp 233 et Beq.
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now manufactured by the respondent W. Sheinker & Son, Inc., in the
City of New York, from ingredients not made by Wilhelm Schneider
& Co., but purchased by it from domestic manufacturers and im-
porters, and the imported material in said products constitutes
approximately 35 per cent thereof.

Par. 6. Respondent W. Sheinker & Son, Inc., in its business as
above described, is in competition in interstate commerce with
vendors of flavoring extracts manufactured abroad and imported
into this country and with manufacturers and vendors of flavoring
extracts in this country who do not represent their products to be
imported. The practices of respondents, as above described, in the
advertising and labeling of their products, tend to unfairly divert
trade from vendors of imported and makers and vendors of domestic
extracts described above.

Par. 7. The above alleged acts and practices of respondents are all
to the prejudice of the public and respondents’ competitors and con-
stitute unfair methods of competition in interstate commerce within
the intent and meaning of section 5 of an act of Congress entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon the supplemental complaint of the Commission
and answers of the respondents, and after testimony had been taken
by a duly appointed trial examiner on behalf of both the Commission
and respondents, and respondents thereupon having been granted,
by the Commission, permission to withdraw their answers heretofore
filed on April 19, 1932, and respondents having filed in lieu thereof
their answer consenting that the Commission may make, enter, and
serve upon them an order to cease and desist from the method or
methods of competition charged in the complaint, and the Commis-
sion being fully advised in the premises,

It is now ordered, That respondent Elias Sheinker, his agents and
employees, and respondent W. Sheinker & Son, Inc., its officers,
agents, and employees, in connection with the sale or offering for
sale in interstate commerce of flavoring extracts named, designated
and described by them as German Culinary Bouquet No. 22 and
German Culinary Bouquet No. 42, cease and desist, from: Using the
word “ German” or the word “Leipzig” on packages, bottles, or
containers of such flavoring extracts or in advertisements of the
same or otherwise, or any other word or phrase or any pictorial de-
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sign or any device, importing, implying, or suggesting that such
flavoring extracts, so sold or offered for sale, are imported from
Leipzig, Germany, or from any other foreign city or country unless
such flavoring extracts are in fact manufactured in and imported
from said Leipzig or such other indicated foreign city or country;
except that if the essential ingredients of such products are imported
by respondents and the products manufactured or compounded in
the United States the name of such foreign country and city from
which such essential ingredients are so imported may be used in the
sale and offering for sale thereof upon packages, bottles or containers
thereof and in advertisements of the same, provided apt and adequate
words or phrases are used in conjunction therewith and in close
proximity thereto so as to clearly indicate that such products are
manufactured or compounded in the United States.

1t is further ordered, That respondents shall within 60 days after
service upon them of this order file with the Commission a report
in writing setting forth in detail the manner and form in which
they have complied with this order.
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Complaint

IN THE MATTER OF

JOSEPH ROSENBLUM, AN INDIVIDUAL, TRADING AS
PRINCESS SILK MILLS

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5§ OF AN ACT OF CONGRESS APPROVED BEPT. 26, 1914

Docket 1991. Complaint, Jan. 8, 1932—Decision, June 25, 1932

Where an individual engaged in salg of dress goods and garments through
numerous house to house solicitors, and doing an annual business of sev-
eral hundred thousand dollars annually,

(a) Employed trade terms including words * silk ™, *“satin”, *“ chiffon ”, “ pon-
gee”, and “ghantung” on his swatch cards, and in his advertising matter
and through solicitors In bringing to attention of consumers, customers,
and prospective customers dress goods and garments of cotton or rayon,
or mixtures thereof, without further terminology or description as to
composition thereof, notwithstanding fact aforesaid products and weaves
variously designated as *sport silk”, “crepe rayon silk”, “rayon silk
shantung®, “rajah shantung”, * pongee”, * superfine pongee”, * silhou-
ette chiffon”, ete., were not that long highly esteemed material composed
of the product of the cocoon of the silkworm, long implied to trade and
public by said terms; with effect of causing customers to purchase said
fabrics and merchandise as and for genuine silk, and with capacity and
tendency so to do;

(b) Employed such terms as “linene shantung”, “linene prints” and “linene
suiting ” in swatches, ete., In offering, advertising, and selling its aforesald
products, as above set forth, notwithstanding fact products were not linen
as long understood by public, i, e, fabrics woven from flax or garments
made thereof; with capacity and tendency to mislead purchasing public
as to composition of aforesaid fabrics and garments, and with result of
bringing about their purchase as and for genuine linen; and

(¢) Included words * Silk Mills” in its trade name, notwithstanding fact it
neither fabricated nor manufactured merchandise dealt in by it; with
capacity and tendency to mislead consuming public into belleving said
individual to be engaged in manufacture of said@ merchandise and with
result of bringing about purchase thereof in such mistaken belief;

With eapacity and tendency to mislead and deceive public and purchasers and
prospective purchasers of saild individual’s products, and induce purchase
thereof by them in reliance upon erroneous beliefs thus induced and thercby
divert trade to saild individual from competitors dealing through house to
house solicitation or mall order, or engaged in intrastate commerce:

Held, That such practices, under circumstances set forth, constituted unfair
methods of competition.

Mr. Eugene W. Burr for the Commission.
Mr. Samuel M. Birnbawm, of New York City, for respondent.

Syw~orsis or COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
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charged respondent individual, engaged in the purchase of merchan-
dise consisting chiefly of dress goods and garments and in the sale
thereof through house to house solicitation, and with principal place
of business in New York City, with misrepresenting composition of
product dealt in, using misleading trade name and advertising
falsely or misleadingly, in violation of the provisions of section 5
of such act, prohibiting the use of unfair methods of competition
in interstate commerce, '

Respondent, as charged, applies designations including the words
“gilk ™, “satin ”, “chiffon ?, “ pongee ”, and “shantung ”}* to dress
goods and garments, about 99 per cent of the fiber content of which
consists of cotton and rayon and mixtures thereof, in swatch cards,
advertisements, advertising matter and through oral representations
of his solicitors, and similarly applies terms including word “ linene ”
to dress goods and garments made from rayon and cotton; with
capacity and tendency to mislead and deceive purchasing public
into believing that merchandise thus designated and described is
composed of genuine silk material, i. e., product of the cocoon of the
silk worm,? or is made from fiber composed of flax,® and with effect
of so deceiving the public in numerous instances.

Respondent further, as charged, employs trade name including
words “silk mills ” on his swatch cards, in his advertisements and
advertising matter and through his solicitors, and also on stationery,
order blanks, and in other ways, notwithstanding fact he does not
fabricate or manufacture any of the merchandise dealt in by him as
aforesaid; with capacity and tendency to mislead and deceive public
into believing that in buying from him they are dealing directly
with a concern manufacturing merchandise purchased, and with
effect of so misleading and deceiving.

Said methods of competition, as alleged, “ have the capacity and
tendency to attract trade to respondent and to divert the same from
respondent’s competitors, and have actually resulted in attracting
trade to respondent and in diverting the same from his competitors,”

1The different designations are set forth, infre, in the findings at page 242.

2 Ag alleged In the complaint, *“the word *8ilk’ for several hundred years past has
had, and still has, In the minds of the consuming publie, & definite and specific meaning,
to wit, the product of the cocoon of the sllkworm, Silk fabrics for centuries have held,
and stlll hold great public esteem and confidence for their preeminent qualities. Silk
fiber has long been woven into & varlety of fabrics and a variety of distinctive terms
have been given to the fabries resultlng from different types of weaving. Among the
terms which for a long perlod have been, and at the present time still are, given to
and assoclated in the public mind as varieties of fabrics made from the cocoon of the
silkworm are ¢satin,’ * chiffon,’ ¢ pongee,’ and ‘shantung.’”

3 As alleged in the complaint, * the term ‘Linen’ has for centuries been applied to
fabrics woven from flax, and has long been and still s understood by the pubile, when

applied to fabrics or finished garments, to mean that the merchandise so designated s
composed of materials woven from flax.”
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who include concerns engaged in selling through house to house
solicitation, mail order concerns, and concerns engaged in intra-
state commerce; to the prejudice and injury of the public and said

competitors.
Upon the foregoing complaint, the Commission made the following

Reeort, FinpiNgs as To THE Facrs, aNp ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Joseph Rosenblum, an individual,
doing business under the trade name and style of Princess Silk Mills,
charging him with the use of unfair methods of competition in com-
merce in violation of the provisions of said act. Respondent having
entered his appearance and filed his answer herein and having
entered into a stipulation as to the facts in which it was agreed that
the said facts might be taken in lieu of testimony, thereupon this
proceeding came on for final hearing and the Commission having
considered the record and being fully advised in the premises makes
this its findings as to the facts and conclusion drawn therefrom :

FINDINGS AS TO THE FACTS

ParacrapH 1. Respondent, prior to the issuance of complaint
herein, was engaged, under the trade name and style of Princess
Silk Mills, in buying and selling merchandise, chiefly dress goods and
garments, with his principal place of business in New York City.
His trade in gross sales, in normal years, has been approximately
$300,000 annually. Respondent has sold and still sells his merchan-
dise through house to house solicitation, and in the conduct of his
said business employs about 3,000 women solicitors, most of whom
devote to the sale of respondent’s merchandise, their spare time only.
When sales are made by respondent’s said solicitors, the merchandise
purchased by respondent is transported, or by respondent caused
to be transported, in some instances to the consumer, respondent’s
customer, C. O. D. In other and the majority of instances, said
merchandise is by respondent transported or caused to be trans-
ported to respondent’s solicitors. The transportation of respondent’s
said merchandise is from his place of business in the State of New
York, through and into other States in various parts of the country,
and constitutes interstate commerce.

P4r. 2. The word “silk ”, for several hundred years past has had,
and still has, in the minds of the consuming public, a definite and
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specific meaning, to wit, the product of the cocoon of the silkworm.
Silk fabrics for centuries have held and still hold, great public esteem
and confidence for their preeminent qualities. Silk thread has long
been woven into a variety of fabrics differing as to weave and texture,
and a variety of distinctive terms were and are still given to the
fabrics resulting from different types of weave. Among other terms
which were given to various weaves of silk were “satin ”,  chiffon ”,
“pongee ”, and “shantung ”. These terms became associated with
silk material as manufactured in the said various weaves in the mind
and usage of the trade and of the public. Subsequently materials
other than the product of the cocoon of the silkworm and resembling
silk in appearance and in the uses to which they were devoted, came
to be manufactured and marketed in competition with silk, These
said other materials thus sold, were manufactured and are still manu-
factured in weaves the same as or similar to those in which silk had
been and still is woven, including the weaves of satin, chiffon,
pongee, and shantung. These said materials, other than silk thus
woven are now being sold to the public under the terms said last
named by some traders with an accompanying terminology and/or
description showing that the material was and is made from a sub-
stance or substances other than silk. Other traders, including re-
spondent, competing with said first described traders, have been
and still are selling materials resembling silk as aforesaid under the
said trade terms of satin, chiffon, pongee, and shantung, but without
the said described terminology or description which, if used, would
show that the material was and is of a substance or substances other
than silk.

Par. 3. Among the trade terms which have been used by respond-
ent for merchandise made from cotton, rayon or mixtures of cotton
and rayon, have been the following:

“ Sport Silk”, “ New Bettina Satin—A New S8ilk”, “Adorable Crepe Rayon
Silk”, ‘“Adorable Flat Crepe Rayon Silk”, “Rayon Silk”, “ Beautisilk”,
“Rayon Silk Pique ”, “ Rayon Silk Shantung”, “ Rayon Silk Plaids”, “ Rayon
Silk Prints ”, “ Fifth Avenue Crepe Rayon Silk”, * Sunrise Shantung ”, “ Rajah
Shantung ", “Japanese Shantung”, or “Jap Silk”, “ Shantung Hankylin”,
“Printed Shantung”, “Primrose Shantung”, “ Shantung Crepe”, * Pongee”,
“ Superfine Pongee ", *“ Cameo Pongee”, “ Silhouette Chiffon”, “ Marvlo Dotty
Chiffon ”, and “ Vanity Chiffon”,

The foregoing terms, prior to the issuance of complaint herein,
were used by respondent on his swatch cards, advertising matter,
in all representations by solicitors, and in these and other ways were
brought to the attention of the consumers, customers, and prospec-
tive customers of respondent, referring to the dress goods and gar-
ments sold by respondent as hereinbefore set forth. Many of the
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foregoing terms, however, about the time of the issuance of the
complaint herein, were by respondent discontinued.

Par. 4. The use (1) of the term “silk ” and/or a combination of
this term with other words, for nonsilk fabrics and merchandise, and
of (2) the terms “satin”, “chiffon ”, “ pongee ¥, and “shantung ”
and/or a combination of these terms with each other and/or with
other words, not accompanied by corrective terminology and/or
description as in paragraph 2 hereinabove described for nonsilk
fabrics and merchandise, are used competitively by respondent and
have the tendency and capacity to cause customers, through the
popular meaning of these terms as described in paragraph 2, to
buy, and has in some instances resulted in the purchase from re-
spondent of merchandise so named by customers in the belief that
the fabrics and merchandise by them so purchased were the prod-
ucts of the cocoon of the silkworm.

Par. 5. The term “linen ” has for centuries been applied to fab-
rics woven from flax, and has long been and still is understood by
the public, when applied to fabrics or finished garments, to mean
that the merchandise so designated is composed of materials woven
from flax. Respondent, in the conduct of his business as herein-
above described, uses terms for dress goods and garments not made
from fiber composed of flax, but from rayon and cotton, including
other terms, “linene shantung ”, “ linene prints *, and “linene suit-
ing ”. Said terms are brought to the notice of the public by respond-
ent in the manner described in paragraph 3.

Par, 6. The terms in the last preceding paragraph described, are
used by respondent competitively and have a capacity and tendency
to cause the purchasing public to believe that respondent’s said
merchandise so designated is true linen made from flax, and have
at times resulted in the buying of said goods as and for true linen.

Par. 7. Respondent is engaged in the purchase of all merchandise
sold by him as above described, and does not fabricate or manufac-
ture any merchandise so sold. Prior to the issuance of the com-
Plaint herein, respondent was using in competition in his trade, as
above described, the said name and style of “Princess Silk Mills.”
About the time of the issuance of said complaint, however, respond-
ent discontinued, in the main, the said trade name and style, and
began the substitution therefor of the trade name and style of “ Prin-
cess Fifth Avenue Fabrics ”, and is using the latter trade name and
style except as respects his present stocks, orders blanks, and envel-
opes, of which he has a limited supply, which is being consumed
25 rapidly as the demands of business permit. The use of respond-
ent’s said former trade name and style had the capacity and tend-
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ency to cause, and in some instances did cause the consuming public
to purchase said merchandise in the belief that respondent was
engaged in manufacturing the merchandise sold by him.

Par. 8. Respondent, in the course and conduct of his business
hereinabove described, is in competition with numerous persons, part-
nerships, and corporations engaged in the sale of dress goods, gar-
ments, and other merchandise, and in transporting or causing to be
transported their merchandise from one State into and through
other States in the course and conduct of trade and commerce among
the States. Respondent’s said described competitors include, among
others, concerns engaged in selling through house-to-house solicita-
tion and mail order concerns. Respondent also is engaged in com-
petition with concerns engaged in intrastate commerce.

Par. 9. The statements and representations hereinbefore set forth
are false and misleading as indicated and the use of the said state-
ments and representations by respondent, Joseph Rosenblum, in the
manner and form made has the capacity and tendency to mislead
and deceive the public and purchasers and prospective purchasers of
respondent’s products into the erronecous belief that the said state-
ments and representations are true and to induce persons to pur-
chase respondent’s products in reliance upon and by reason of their
belief in the truth and accuracy of said statements and representa-
tions, and thereby to divert trade to respondent from competitors.

CONCLUSION

The acts and practices of respondent under the conditions and cir-
cumstances described in the foregoing findings are to the prejudice
of the public and respondent’s competitors and constitute unfair
methods of competition within the intent and meaning of section 5
of an act of Congress entitled “An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission on the complaint of the Commission, the answer of re-
spondent, and the stipulation of facts entered into by and between
the respondent and the chief counsel of the Commission, the
Commission having approved said stipulation and having made its
findings as to the facts and conclusion that respondent has violated
the provisions of an act of Congress approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,”
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1t is now ordered, That respondent, Joseph Rosenblum, his agents,
representatives, and employees, do cease and desist, by oral repre-
sentations or in advertisements, on swatch cards, in letters, printed
circulars and other advertising literature circulated and distributed
in connection with the offering for sale or sale in interstate com-
merce of merchandise, dress goods, and garments:

(1) From using the word “silk ” either alone or with any other
word or words to describe or refer to merchandise, dress goods, or
garments not composed entirely of silk, the product of the cocoon of
the silkworm;

(2) From using the words “satin,” “chiffon,” “pongee,” or
“shantung ” either alone or in combination with any other word
or words to describe or refer to merchandise, dress goods, or gar-
ments not made wholly from silk, the product of the cocoon of the
silkworm, and from the use of the word “linene” either alone or
in combination with any other word or words to describe merchan-
dise, dress goods, or garments not made wholly of the fiber of flax,
without using in conspicuous lettering at least half as large as the
size of said terms “satin,” “chiffon,” “pongee,” “shantung,” or
“linene,” and in immediately following conjunction and context
therewith, words clearly showing of what material the said mer-
chandise, dress goods, or garments is composed as the instances may
actually and respectively be; and

(8) From using as a trade name the name and style “Princess
Silk Mills ? or any other word or words containing the word “ Mills,”
unless and until the respondent, Joseph Rosenblum, actually owns or
controls a mill or factory in which the merchandise so offered for
sale and sold by him is manufactured.

1t i3 further ordered, That respondent shall, within 60 days after
service upon him of a copy of this order, file with the Commission
a report in writing, setting forth in detail the manner and form
in which he has complied with and conformed to the order to cease
ond desist hereinabove set forth.

632—33—17
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IN THE MATTER OF

HARRY GREENBERG AND LEE JOSEFSBERG, TRADING
AS GREENBERG & JOSEFSBERG

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914.

Docket 2030. Complaint, Apr. 28, 1932—Decision, June 27, 1932

Where a firm engaged in importation and sale of wooden rulers, offered and sold
as “Boxwood” or “ Warranted Boxwood” rulers not made of wood of
West Indian or Venezuelan boxwood tree, and so branded same; with
capacity and tendency to mislead and deceive trade and purchasing public
in respect of the composition or nature of said products, and induce their
purchase as and for rulers of genuine boxwood, long offered and sold under
said trade name and widely esteemed for their utility and excellence, and
with result of furnishing dealers with the means of misleading and
deceiving said trade and public in aforesaid respects, and of diverting
trade to said firm from competitors dealing in genuine boxwood rulers, and
those dealing in rulers made of other woods truthfully branded and
described, and with capacity and tendency so to do:

Held, That such practices, under the circumstances set forth, were to the
prejudice of the public and competitors and constituted unfair methods of
competition.

Mr. Alfred M. Craven for the Commission.
SyNopsts of COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondents Harry Greenberg and Lee Josefsberg, engaged as
Greenberg & Josefsberg in importation of merchandise including
wooden rulers, and in sale thereof among the various States, and
with principal place of business in New York City, with misbrand-
ing or mislabeling in violation of the provisions of section 5 of such
act, prohibiting the use of unfair methods of competition in inter-
state commerce; in that respondents sell wooden rulers not made of
the wood of the boxwood tree, falsely branded as “ Boxwood ” or
“Warranted Boxwood,” at prices substantially lower than those
prevailing for genuine “ Boxwood * rulers; with result of furnishing
dealers with the “means to mislead and deceive the purchasing pub-
lic, including the trade,” into believing products in question to be
rulers made of West Indian boxwood tree, and with capacity and
tendency to mislead and deceive and induce purchase of said rulers
in reliance on such erroneous belief, and to divert trade to them from
competitors dealing in genuine boxwood rulers, and competitors
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dealing in rulers made of other woods, truthfully branded and
described, and with effect of so diverting; all to the prejudice of the
public and competitors.

Upon the foregoing complaint, the Commission made the following

Rerorr, FINDINGS A8 TO THE FAcTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” the Federal
Trade Commission issued and served its complaint, together with
notice of hearing and a copy of the rules of practice adopted by the
Commission with respect to failure to answer, against the respond-
ents, Harry Greenberg and Lee Josefsberg, trading under the firm
name and style of Greenberg & Josefsberg, charging them with the
use of unfair methods of competition in interstate commerce in
violation of the provisions of said act.

Respondents having made no appearance herein and the chief
counsel of the Federal Trade Commission having moved that the
allegations of the complaint be taken by the Commission as admitted,
and that the Commission proceed to make its findings of fact and to
issue a cease and desist order, and it appearing to the Commission
that the said respondents were duly served with the complaint,
together with notice of hearing and a copy of the rules of practice
adopted by the Commission, and that said respondents have failed to
file any answer to the complaint within the time fixed by the rules of
the Commission and designated in said notice of hearing, or at all,
and have failed to make any appearance whatsoever in this proceed-
ing, and the Commission having duly considered the record and
being fully advised in the premises, now makes its report, stating its
findings as to the facts and conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarn 1. Harry Greenberg and Lee Josefsberg, trading under
the firm name and style of Greenberg & Josefsberg with their princi-
pal place of business in the City of New York and State of New
York, have been for several years last past, and now are engaged
in the importation, and the sale in commerce among and between
the various States of the United States of merchandise including
articles usually known as wooden rulers, and it has been and is the
practice of said respondents to transport or cause said products to be
transported from its said place of business in the State of New York
to purchasers in the various other States of the United States than
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the State of New York. Respondents have been and now are in the
course and conduct of such business in competition with individuals,
partnerships, and corporations engaged in the sale of wooden and
other rulers in like commerce.

Par. 2. It has been and is the practice of respondents to offer for
sale and sell in the course of their business described in paragraph 1
hereof, certain wooden rulers branded as, and under the trade name
of “Boxwood” or “ Warranted Boxwood.” The word “ Boxwood,”
as applied to wooden rulers, has for many years last past signified
and meant, and now signifies and means, and is generally understood
by the trade and the purchasing public to signify and mean the wood
of the Boxwood tree, which is a native of the West Indian Islands
and of Venezuela, botanically known as Casearia Praecox. Wooden
rulers made of the wood of the Boxwood tree or of Casearia Praecox
from the West Indies have long been offered for sale and sold gen-
erally in the United States under the trade name of Boxwood, and
have long had and now have a wide reputation for their utility and
excellence.

In truth and in fact the wooden rulers offered for sale and sold by
respondents in course of the commerce described in paragraph 1
hereof branded as and under the trade name of Boxwood, were not,
and have not been, and are not made out of wood of the Boxwood
tree, or of the tree botanically known as Casearia Praecox and it has
been and is the practice of respondents to sell such wooden rulers,
falsely branded as “Boxwood ” or “ Warranted Boxwood,” at a
price or at prices substantially less than the price or prices at which
rulers made out of genuine Boxwood have been and are sold.

Par. 3. The practice of respondents in offering for sale and selling
as and for Boxwood rulers, a product made from and out of other
wood than the wood of the Boxwood tree or Casearia Praecox has
had and has the capacity and tendency to mislead and deceive and
has furnished and furnishes dealers with the means to mislead and
deceive the purchasing public, including the trade, into the belief
that the product of respondent branded and described as Boxwood
rulers, have been and are rulers made out of the wood of the West
Indian Boxwood tree, and to induce the purchase of such so-called
Boxwood rulers in reliance on such erroneous belief.

The aforesaid practice of respondents has had and has the capacity
and tendency to divert and does divert trade to respondents both
from competitors offering for sale and selling in interstate commerce
wooden rulers made from wood of the Boxwood tree, botanically
known as Casearia Praecox, and from competitors offering for sale
and selling in such commerce wooden rulers made out of other woods




GREENBERG & JOSEFSBERG 249
246 Order

than the woods of the Boxwood tree truthfully branded and
described.

CONCLUSION

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are to the preju-
dice of the public and to the competitors of respondents and are
unfair methods of competition in commerce in violation of an act of
Congress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard and considered by the Federal
Trade Commission upon the record, and the Commission having
made its findings as to the facts and the conclusion that the respond-
ents 