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FINDINGS AND ORDERS, DECEMBER 24, 1931, TO JULY 17, 1932

IN TilE MATTER OF

STANDARD EDUCATION SOCIETY ET AL.
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket 1514.

Oom])laint, Dec. 1. 1929 '-Decision, Dec. 24, 1931

Whet·e two corporations under common ownership and control, and three
lnuividuals, officers, and operators thereof, long engaged in the sale of an
encyclopedia, "extension service" or supplement therefor, and so-called
research service, selling through salesmen and on the subscription plan,
(a) Falsely represented in letters sent solely to secure prospect's names, und
to conceal their own occupation as booksellers, through use of letterhead
and signature of one "Chas. E. Knapp, publicity manager," that addressee
prospect had been selected as one of a " diversified list of well connected
representative people" of his city to receive, with the compliments of the
publisher, as a "legitimate adverth;ing expense prior to general publicity,"
one of a few sets of the encyclopedia thus being placed with such representative people, to make a bona fide original owners' list of such " recently
completed encyclopedia," setting forth, among other things, that "we find
it a distinct advantage to have a few sets placed with representative people before starting our campaign," and requesting addressee to confirm and
return inclosed post card as preliminary to receiving complete details, and
to treat "foregoing us personal and confidential";
(b) Represented to prospects secured as aforesaid and otherwise that the
encyclopedia, or encyclopedill and standard works of fiction at times
included therewith, were free and given as an advertising plan, and to
teachers or club and society wowen, that the prospect had been specially
selected and the only return desired for the gift was permission to use
their names for advertising anu us references, and, generally, that the
only charge was for the loose-leaf extension service, furnished at $69.50
or $89.50, fucts being figures aforesaid constituted regular price for work,
and services, depending upon whether Ol' not sold with fiction, as aforesaid;
(c) l~alsely repreHented the work to banker pro!<pects as deallng with financial
matters and l'ept up to date in said respects by the loose-leaf extension
service, and to college or university professors as the latest encyclopedia,
bringing an technical and scientific subjects to date, and a successor to
the New International Encyclopedia, and the extension service as taking
the place of Dun & Bradstreet, or such magazines as the Literary Digest
and the Review of Reviews, as the case might be;
(d) Set forth in theh· ad\'ertlslng matter and on the back of their contracts
alleged testimonials from men connected with institutions of learning in
the United States, from physicians, club women, newspaper editors, a!!d
1

ISUP!Jlemental complaint.
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others, facts being testimonials in question were garbleu, unauthorized,
and, when made at all, made In connection with a different work gotten
out many years theretofore ;
(e) 1\Iade use of the corporate name of one of the two corporations aforesaid,
recently organized to provide an instrumentality through which to curry
on various practices herein involveu, and of a new title, to sell said
old work as and for a new one, and exploit, in connection therewith
and under such captions as "something NEW under the sun," "ALWAYS
UP TO DATE," "what others say," misleading, unauthorized, and inapplicable testimonials as above described, without disclosing to prospective purchasers publication in question was the identical, old one theretofore sold
and distributed by· them, and thereby brought about purchase of said old
publication as and for a separate and distinct new one;
(f) Set forth in the prospectus of the aforesaid encyclopedia and on the
flyleaves of the volumes under the caption "contributors and reviewers"
names of noted educators, facts being many of the people thus referred to
had neither contril.mted nor revie\\'ed articles for publication in question;
and
(g) Falsely represented regular price of $69.50 for work and service as a reduced price, and regular price as $1GO or $:!00, and, set forth "' Special
introductory enrollment. This is a life-time scholarship," in red ink upon
the contract forms used in exploiting, under the name " Standard Extension University," a branch business represented as a correspondence school,
and represented such pretended special price as given to ten students only
and regular price as $250, facts being the $98 to $135 charged during years
concerned constituted the 1·egular price to all;
With result that prospective customers were induced by aforesaid false and
misleading representations and statements and in reliance thereon to purchase said books and services and (1) trade was thereby dlvet'ted from
competitors not using such false and misleading methods, statements, and
•·epresentatlons, (2) the public was prejudiced against the subscription
book industry as a whole, and it was made difficult for competitors to
obtain interviews for soliciting, und (3) loss of public confidence was
brought about in representations of comvetitors who do not employ such
methods or misrepresentations:
Jleld, That such practices, under the conditions and circumstances above set
forth, were to the prejudice of the public and competitors, and constituted
unfair methods of competition.

Mr. Robert H. Winn for the Commission.
Longworthy, Stevens, McKeag&: McOornack, of Chicago, Ill., for
respondents.
SYNOPSIS OF COl\Il'LAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Conunission Act, the Commission charged
respondent Standard Education Society, a Minnesota corporation,
engaged for more than five years last past in the compilation andjor
production of sets of encyclopedias or reference works and/or socalled extension services in connection therewith, and in the sale
thereof to purchasers in States other than Illinois, and with principal

STANDARD EDUCATION SOCIETY ET AL.
1

3

Complaint

place of business in Chicago, respondent Standard Encyclopedia
Corporation, an Illinois corporation organized to engage in the sale
of the same encyclopedia, etc., theretofore sold by the first named
corporation, except for certain revisions, respondent Stanford, president, general manager, director, and principal stock owner of
respondent Standard Education Society, and president of respondent Standard Encyclopedia Corporation, and respondents "\V. H.
Ward and A. J. Greener, stockholders and directors of respondent
Standard Education Society, and, in the case of the former, secretary
thereof, and, together with respondent Stanford, the directors and
sole stockholders of respondent Standard Encyclopedia Corporation,
with offering falsely as free products or services included in price
charged, claiming and using official and other indorsements and
testimonials, falsely andjor without authority, and misrepresenting
nature, identity and prices of product and service, and advertising
falsely or misleadingly in regard thereto, in violation of the provisions of section 5 of such act, prohibiting the use of unfair methods
of competition in interstate commerce.
Respondents, as charged, distribute, among prospective customers
circular letters and other literature in which they represent that
complimentary sets of their" Standard Reference "\Vork" or" New
Standard Encyclopedia," will be distributed among a few representative people before respondents institute their sales campaign
and that the cost in connection therewith is absorbed by their advertising appropriation, stating further that their loose-leaf extension
service, which keeps said work, recently completed by some of the
best known editors in the United States and splendidly indorsed
by leading schools and colleges, constantly up-to-date, is a most
attractive feature thereof, and will be supplied to recipients of the
complimentary sets (bound in artcraft de luxe edition) on the same
terms as regular subscribers, and requesting recipients of such circulars or literature to treat foregoing offer as personal and confidential. Respondents further represent, through salesmen and
otherwise, that they will present a certain number of their aforesaid
works to prospective customers, upon condition that they subscribe
to and purchase loose-leaf extension service for a specified sum and
period of time, said sum being represented as a special price, offered
as an advertising matter, to a limited number of residents in a given
community andjor as a price much lower than the price regularly
charged for the books and/or service.
The facts are that respondents have not and do not set aside a
number of their books, to be given free for advertising purposes,
as above set forth, sum mentioned is their usual and customary
price to all who can be induced to purchase, and it is not their prac-
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tice to confine their offers to a certain number, designated to receive
the sets, or any form of service, free, but their practice and intention was and is to dispose of their products to the general public
in each community and at the same price or figure.
Respondents further, as charged, represent through their salesmen
and through circulars and otherwise that they will give free, as a
premium, certain books or sets of well-known authors to their subscribers, and make use of alleged testimonials of prominent educators, and of others known to the prospccti ve customer, and represent that their pubiications have been authorized and indorsed by
numerous State boards of education, facts being that cost of aforesaid premiums is included in subscription price, and the alleged
testimonials " were not authorized or made by and/or used with
the knowledge and approval of said educators, or approved by the
various State boards of education as alleged."
Respondents further, as charged, falsely represent that their said
reference works or sets were recently completed, and copyrighted in
1926, and advertise same and the loose-leaf and revision services as
" Standard Reference 'Vork," published by Standard Education Society, and "National Encyclopedia, published by National Encyclopedia Company," and head their contracts, in connection with their
so-called "Standard Extension University," with words, in red ink,
on top thereof, " Special Introductory Enrollment-this is a life-time
scholarship," and represent customary prices of their aforesaid works
and products to prospective purchasers as being certain specified
prices, facts being that aforesaid " Standard Reference Work " and
"National Encyclopedia," while advertised and sold under different
titles were the same or substantially so, their so-called contract offer
was in no sense special, but the same that was used by them in selling
their courses, and pretended regular prices were fictitious and grossly
exaggerated and far in excess of their usual prices, at which they
" actually offered or offer or expect to sell the same, and greatly in
excess of the real value of same."
Such acts and things "above alleged to have done by respondents
are to the prejudice of the public and respondents' competitors, and
constitute unfair methods of competition in commerce."
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FAcTs, AND OnDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
Federal Trade Commission on February 25, 1929, issued and served
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1

its complaint upon respondents, Standard Education Society, a corporation, and H. M. Stanford, individually and as president of
respondent, Standard Education Society, charging them with unfair
methods of competition in interstate commerce in violation of the
provisions of said act.
The respondents having entered their appearance and filed their
answers to the said complaint, hearings were had and evidence was
introduced on behalf of the Commission before a trial examiner
theretofore duly appointed.
The evidence introduced on behalf of the Commission developed
the fact that in August, 1929, a new corporation, the Standard Encyclopedia Corporation had been formed by the shareholders of
respondent, Standard Education Society. This new corporation was
engaged in selling a revision of the encyclopedias or reference works
theretofore sold by respondent, Standard Education Society. Re• spondent, Standard Education Society, ceased publishing and offering for sale its encyclopedias or reference works in August, 1929,
l'Xcept that it continued to offer for sale and sell the stock then on
hand.
On December 4, 1929, the Federal Trade Commission issued and
served its supplemental complaint upon the respondents, Standard
Education Society, a corporation, Standard Encyclopedia Corporation, H. M. Stanford, individually and as president and director
of Standard Education Society and as president and director of
Standard Encyclopedia Corporation, W. H. 'Vard, individually and
as director of Standaru Encyclopedia Corporation and as secretary
and director of Standard Education Society, and A. J. Greener,
individually and as director of Standard Encyclopedia Corporation,
and as director of Standard Education Society, charging them with
unfair methods of competition in interstate commerce in violation
of the provisions of said act.
The respondents having entered their appearance and filed their
answers to the supplemental complaint, hearings were had and testimony was heard and evidence received in support of the charges
stated in the supplemental complaint and in opposition thereto before a trial examiner theretofore duly appointed and said trial examiner having filed his findings of fact herein and counsel for the
respondent having filed his exceptions thereto,
Thereupon this proceeding came on for final hearing before the
Commission on the brief and oral argument of the counsel for the
Commission and brief of counsel for the respondent, counsel for
respondent not presenting himself for oral argument, although he
was duly notified thereof, and the Commission having fully con632-33-2
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sidere d the record and being fully ad vised in the premises makes
this its findings as to the facts and its conclusion drawn therefrom:
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent Standard Education Society is a corporation organized, existing, and doing business under and by virtue
of the laws of the State of Minnesota with its principal place of
business located in the city of Chicago, State of Illinois.
PAR. 2. Respondent Standard Encyclopedia Corporation is a corporation organized, existing, and doing business under and by virtue
of the laws of the State of Illinois with its principal place of business located in the city of Chicago, State of Illinois.
PAR. 3. Respondent H. M. Stanford is president and general
manager, a director and owner of 250:Jh shares of the 536 shares of
stock of the Standard Education Society outstanding, and was an
incorporator of and is acting as and has held himself out as president •
of respondent, Standard Encyclopedia Corporation.
PAR. 4. Respondent '\V. H. 'Vard is secretary, a director, and the
owner of 250lj2 shares of stock in the Standard Education Society.
He is also a director and was one of the incorporators of respondent,
Standard Encyclopedia Corporation.
PAn. 5. Respondent A. J. Greener is a stockholder in the Standard Education Society holding 35 shares of the outstanding stock
of 536 shares of said corporation and is now and has been for many
years in charge of the financial affairs of said corporation as comptroller, auditor, and manager, and the said A. J. Greener is one of
the incorporators of respondent, Standard Encyclopedia Corporation. Respondents H. M. Stanford, '\V. H. '\Vard, and A. J. Greener
are the managers and sole stockholders of respondent Standard Education Society, and the managers and sole incorporators of respondent Standard Encyclopedia Corporation.
PAR. 6. In 1909 there was incorporated under the name Welles
Bros. Publishing Co. a corporation which published and distributed
a work under the name and style of Aiton's Encyclopedia. About
the year 1912 the name of the work was changed to Standard Reference 'Vork. In the year 1911 the name of the corporation, 'Velles
Bros. Publishing Co. was changed to Standard Education Society
and, under this latter name and style, continued to publish, sell,
and distribute in interstate commerce the books styled Standard
.Reference Work. The Standard Education Society shipped from
the State of Illinois and from other States its encyclopedias or
reference works and its so-called extension service, in connection

STANDARD EDUCATION SOCIETY ET AL.
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therewith, into vario1Is States of the United States other than the
State of Illinois. Ou or about August, 1929, the respondents, H. M.
Stanford, "\V. H. "\Vard, and A. J. Greener caused to be incorporated
as an eleemosynary institution a corporation under the name and
style of Standard Encyclopedia Corporation, and having organized
this corporation, the three individual respondents proceeded to
change the name of the reference work or encyclopedia which they
had theretofore caused to be published and sold as Standard Reference Work to New Standard Encyclopedia. From on or about
August, 1929, respondent Standard Encyclopedia Corporation, acting
through respondents Stanford, Ward, and Greener, has published
or caused to be published, and has sold and caused to be transported
from the State of Illinois into and through States of the United
States other than Illinois its sets of encyclopedias or reference
works and/or so-called extension services to purchasers thereof
located in a State or States of the United States other than the
State of Illinois.
PAR. 7. Respondents offer for sale and sell works of fiction by
well-known authors, in connection and combination with the encyclopedia, reference works, and extension service published, offered
for sale, and sold by them.
PAR. 8. The individual respondents herein, acting by and through
the corporate respondents which they control and direct and the corporate respondents herein, in the course and conduct of their business
~s heretofore set out, are and at all times herein referred to have been
1n competition with other corporations, individuals, firms, and partnerships engaged in the sale and distribution in interstate commerce
of sets of encyclopedias or general reference works.
PAR. 9. Respondents Standard Education Society and Standard
Encyclopedia Corporation and respondents H. M. Stanford, ,V, H.
Ward, and A. J. Greener, acting by and through the corporate respondents herein nre in competition with other corporations, individuals, and partnerships engaged in publishing and offering for
sale, selling and distributing in interstate commerce in the United
States various encyclopedias or reference works, among others the
S. L. \Veedon Co., of Cleveland, Ohio, publisher of the New Students
Reference ·work, which is offered for sale and sold as a subscription
book direct to the consuming public by sales agents. The S. L.
Weedon Co. employs on an average one hundred agents who cover
the entire United States, offering for sale and selling the New Stuclents Reference 'Vork published by the S. L. "\Veedon Co. These .
agents do not misrepresent the New Students Reference 'Vork which
has been planned by school people for school children. The said
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agents do not misrepresent the contents or the price or the terms of
payment of the New Students Reference 1Vork.
PAR. 10. Respondents herein sell their publications at retail to the
public by salesmen on the subscription plan. Respondent Standard
Education Society publishes and sells in this manner a work known
as the Standard Reference 1Vork. Respondent Standard Encyclopedia Corporation publishes and sells in this manner a work known
as the New Standard Encyclopedia. Both the Standard Reference
Work and the Ne.w Standard Encyclopedia consist of ten volumes
with content material arranged alphabetically on unnumbered pages.
Accompanying the ten-volume set when delivered to a purchaser are
a loose-leaf binder and, in some instances, loose-leaf material for
insertion therein. In some instances respondents include in their
offer and sell to purchasers a number of works of fiction. The usual
price for either the Standard Reference 'Vork or the New Standard
Encyclopedia is $69.50. The usual price for the Standard Reference
'Vork or the New Standard Encyclopedia when the fiction works
ure included in the offer is $89. The usual terms of sale are $6.95
<.~ash with the order and $6.95 monthly when the price of the offer
is $69.50. The usual terms of sale when the price of the offer is $89
is $8.90 cash with the order and $8.90 a month.
PAR. 11. Lists of names of prospects are obtained by respondents
and a letter, a copy of which is set forth hereinafter, is sent to said
prospects. Accompanying the letter is a postal card addressed to
one of respondents' agents confirming the name and address to whom
the letter is sent, which card such person is asked to initial and
return. The postal cards so returned are given to respondents'
salesmen and representatives, whereupon such salesmen and representatives call upon and attempt to sell said persons respondents'
publication. If the salesman makes the sale he requires the purchaser to sign a contract or order. In some instances a copy of the
order is furnished the purchaser and in some instances no copy of
the order is given to the purchaser. The respondent, pursuant to
orders for said books previously received as hereinbefore stated,
causes said books to be shipped from its place of business in the
city of Chicago, State of Illinois, or from its place of business in
other States of the United States to the different purchasers thereof
located throughout the various States of the United States and in
different States from the State of origin of such shipment.
PAR. 12. The letter heretofore referred to, which respondents
send to prospects, is as follows:
I am prepnrlng a diversified list of well connected representative people of
your city 11s 11 bona flde Original Ownet·'s list of a recently completed encyclo-
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Pedia which co,·ers the entire range of human knowledge, giving full credit
to things which are American in contrast to D:::i per cent of the encyclopedias
being sold in the United States to-(lay which are of foreign origin.
I am authorized to present you with a complete, full bound set of this
new work, artcraft de luxe edition, with the compliments of the publishers.
We find it a distinct advantage to have a few sets placed with representative
people before starting our sales campaign. The great merchant, Mr. John
\Vanamaker once said: "A favorable comment from a pleased user is more
valuable to a business than a page of newspaper ad\·ertlsing."
The above procedure is a legitimate advertising expense prior to general
publicity.
Kindly initial and return the inclosed card, confirming the correctness of
llddress (or make corrections) and the writer will see that you are supplied
with the complete details without cost or obligation.
Please treat the foregoing as personal and confidential.

These letters are sent out unJ.er the letterhead of
CHAIII.F.S

E.

KNAPP

189 W. Mndison Street, Chicago

and are signed "Chas. E. Knapp, Publicity Manager."
Said letters are false and misleading in that the letters represent
to those receiving them that respondents will give them a set of
either the New Standard Encyclopedia or the Standard Reference
\Vork free of cost as an advertising feature and the addressees of
said letters initial and return the inclosed postal card in that belief. In
fact respondents do not give away any sets of encyclopedias as an advertising feature and do not give any sets of their encyclopedias to
anyone who receives saiJ. letters, but said encyclopedias are sold by
respondents in connection with loose-leaf supplements and a research
service, payment for all three items being included in the purchase
price of $69.50 (when fiction books are included as aforesaid the
price is $89). Said letters are used solely and intentionally by respondents for the purpose of obtaining the names of prospects upon
whom respondents' salesmen can call for the purpose of soliciting
them to purchase the said Standard Reference ·work or the said New
Standard Encyclopedia. The letterhead used on said letters has
been adopted by respondents to conceal the fact that they are selling
books.
PAR. 13. The respondents having caused. the above letter to be
mailed to prospects in many localities, thereafter directed and instructed their agents to call upon the prospects to whom the letters
had been sent, and upon other prospects, and to said prospects the
said agents made the following representations:
1. That they represent the Standard Education Society of Chi·
cago, or the Standard Encyclopedia Corporation.
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2. That they are giving away a set of books; that they are not
selling anything; that the books are free; that the books are being
given free as an advertising plan.
3. Should the prospect be a banker, the agent represents that the
work deals in financial matters. That the loose-leaf extension service
keeps all financial matters up to date; that both take the place of
Dun and Bradstreet. Should the prospect be a professor in some
college or university, the agent represents that the work is the very
latest encyclopedia; that it brings all technical and scientific subjects up to date, and, in some instances, that the work is a successor
to the New International Encyclopedia. Should the prospect be a
teacher or club and society woman, the agents represent that such
prospect has been specially selected, and that the only return desired
for the gift is permission to use the name of the prospect for advertising purposes and as reference.
4. To all classes of prospects, the agents of the respondents represent that the Standard Reference 'Vork or the New Standard Encyclopedia is being given free and that said prospects are paying only
for the loose-leaf extension service.
5. The agents of respondents represent to some prospects that the
price of $69.50 is a redut;ed price, and that the regular price of the
books and the extension service is $150, sometimes even as high as

$200.

6. The agents of respondents represent to prospects that the looseleaf extension service will take the place of such magazines as the
Literary Digest and the Review of Reviews.
7. The agents of the respondents represent to prospects that certain
sets of books by well-known authors such as Rinehart, Kipling,
0. Henry, Stevenson, or various combinations of these and other
books will be given together with the Standard Reference 'Vork or
the New Standard Encyclopedia absolutely free and that the looseleaf extension service will be furnished at a cost of $89.
The statements made by respondents in circular letters and through
their agents that the Standard Reference Work would be given away
free are false, deceptive, and misleading; the books were never given
away free. The statement of agents of respondents that the Reference ·work was being given as part of an advertising plan is false,
deceptive, and misleading.
The statement of the agents of respondents that the Standard
Reference 'Vork deals in financial matters, that the loose-leaf extension service keeps all financial matters up to date, that both of these
take the place of Dun and Bradstreet; that the work is the very
latest encyclopedia; that it brings all technical and scientific subjects
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up to date; that the work is a successor to the New International
Encyclopedia; that the prospect had been specially selected; that the
only return desired for the gift is permission to use the name of
the prospect, are each and every one of them false, deceptive, and
misleading statements.
The statement of the agents of respondents that the Standard
Reference Work or the New Standard Encyclopedia is being given
free and that the prospects are paying only for the loose-leaf extension service are false, misleading, and deceptive statements.
The statements made by agents of the respondents that the price of
$69.50 is a reduced price; that the regular price of the books and
extension service is $150 or sometimes even as high as $200 are false,
deceptive, and misleading statements as $69.50 is the regular standard
price for the Standard Reference Work or the New Standard Encyclopedia, the loose-leaf service and the ten years' research privileges.
The statements of agents of respondents that the loose-leaf extension service will take the place of magazines such as the Literary
Digest and Review of Reviews are false, deceptive, and misleading
statements. The so-called loose-leaf extension service can not in any
way take the place of these or other similar magazines.
The statements made by agents of respondents that sets of fiction
together with the Standard Reference ·work or the New Standard
Encyclopedia would be given absolutely free and that they are selling
only the loose-leaf service for $89, are false, deceptive, and misleading; $89 being the regular price to anyone for the Standard Reference Work or the New Standard Encyclopedia, the loose-leaf service
and various assortments of fiction by various authors. The representations and statements made by the agents of respondents as
aforesaid are made by said agents within the scope of respondents'
business. The respondents know that such representations and statements were being made by their agents and consented thereto.
PAn. 14. The respondents, Standard Education Society, H. M.
Stanford, W. H. Ward, and A. J. Greener, in their advertising matter
and on the backs of their contracts make use of certain alleged testimonials from men connected with institutions of learning in the
United States, from physicians, club women, newspaper editors, and
?thers. Many of these alleged testimonials are garbled, unauthorIzed, and have been made, when made at all, to cover a previous work,
Aiton's Encyclopedia, which was a work quite different in form, in
material and in purpose from the Standard Reference 1-Vork. These
same testimonials have been used year after year from 1912 to 1930 as
expressions of opinion of eminent men as to the Standard Reference
Work.
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PAn. 15. Respondents, Stanford, 'Vanl, and Greener, have had
their attention called to these practices by men whose names had been
so used but notwithstanding such notice these respondents continued said practices in exaggerated form and made use of their creature, respondent Standard Encyclopedia Corporation and its publication the so-called New Standard Encyclopedia as the vehicle for
continuing this method of misrepresentation. In the advertising
matter for the New Standard Encyclopedia the following statements
appear:
AT LAsT !-THERE Is SoMJITHING NEW UNDER THE SuN
THE NEW STANDARD ENCYCLOPEDIA Is ALIVE
ALWAYS UP-TO-DATE

and under a heading, "'Vhat others say I" respondents purport to
give statements made of and concerning the New Standard
Encyclopedia.
Below in parallel columns are set forth some of the statements
made by the respondents of and concerning the Standard Reference
Work and circulated at least as early as 1025 and some of the statements made by the respondents of and concerning the New Standard
Encyclopedia in 1930.
Alleged testimonials In favor of
Standard Reference Work circulated
at least us far back as 1925.

Alleged testimonials in favor of the
New Standard Encyclopedia circulated
In 1930.

UNIVERSITY OF NOTRE DAME,
PAUL U. BYRNE,
Reference Librarian:
For answering questions In a burry
the Standard Reference Work is most
helpful. The matter Is given In such
concise form that It takes little time
for the user to get right to the point
wanted. This set of books is used continually by the students, as well as the
reference staff.

UNIVERSITY OF NOTRE DAME,
PAUL R. BYRNE,
Reference Librarian:
For answering questions in a hurry
the New Standard Encyclopedia ts
most helpful. The matter is given in
such concise fonn that It takes little
time for the user to get right to the
point wanted. This set of books is
used continually by the students, as
well as the reference staff.

UNIVERSITY OF MICHIGAN MEDICAL
ScHooL,
0. lll. CoPE, Assistant Professor

UNIVERSITY OF l\IIOHIGAN l\lEDIOAL
SOHOOL,
0. 11{. CoPE, Assistant Professor

of Physiology:

I om enjoying very much my Standard Reference Work, particularly in
its use for my daughters in high
school. The feature that appeals most
to me Is the method of keeping the
work up to date without becoming
either too cumbersome or too complicated for practical use.

of Physiology:

I am enjoying very much my New
Standard Encyclopedia, particularly in
its use for my daughters in high school.
The feature that appeals most to me is
the method of keeping the work up to
date without becoming either too cumbersome or too complicated for practi·
cal use.
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In addition to the two instances above, the respondents make usc
in the same advertisement of the names Stanley L. Clark, city editor,
Observer-Dispatch, Utica, N. Y., J. F. Montague, M. D., secretary
and treasurer American Proctologic Society, Charles J. Higgs, 1\f. D.,
Wilkes-Barre, Pa., Elizabeth Kenney, president, Business and Professional Women's Club, Waterloo, Iowa.
None of these men or this woman ever wrote any testimonial or
recommendation of or concerning the New Standard Encyclopedia.
The representations that these men and this woman wrote the recommendations for the so-called New Standard Encyclopedia are false,
deceptive, and misleading.
The statement in the above advertisement, "At last I There is
something NEW under the sun" is false and misleading in its appli·
cation to the so-called New Standard Encyclopedia. This work is not
new except for the name and the covers. It is the old Standard
Reference 'Vork revised.
PAR. 16. The respondent Standard Education Society in conjunction with the respondents H. M. Stanford, ,V. H. 'Vard, and A. J.
Greener, in addition to publishing, selling, and transporting or causing to be transported in interstate commerce a work entitled Standard Reference ·work, have also caused to be printed, sold and distributed in interstate commerce a work which they have entitled
National Encyclopedia and in the sale of this publication under the
name National Encyclopedia used the same methods above described
and do not disclose to the prospective purchasers the fact that the
said National Encyclopedia is the identical publication sold and distributed by these respondents under the name Standard Reference
Work, thus causing some purchasers to buy the said National Encyclopedia in the belief that the same is a separate and distinct
publication.
PAR. 17. The respondents for the purpose of selling their publica·
tions, Standard Reference \Vork and New Standard Encyclopedia,
show in the prospectus and on the fly-leaves of their volumes a list
headed " Contributors and Reviewers," and under this heading place
the names of educators who are known to be men of repute. In such
lists they include many who have not been either contributors or
reviewers to either the Standard Reference ·work or to the New
Standard Encyclopedia. Albert
Rankin of the University of
Minnesota, 'William H. Sheppard, instructor in the public schools,
Minneapolis, ,V. M. \Vest, professor of history, University of Minnesota for 20 years prior to 1912, Monsignor Edward A. Pace, vice
rector 38 years, Catholic University, ·washington, D. C., and general
secretary of the Catholic University of America, Dr. Frank ·w.

,V.
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Ballou, superintendent of schools of the District of Columbia, are
included in these lists. · None of these men either contributed articles
or reviewed articles for publication in respondent's works.
PAR. 18. The respondents in the course and conduct of their business and in addition to their distributing in commerce the Standard
Reference Work, the National Encyclopedia, and the New Standard
Encyclopedia have also a branch business which they exploit under
the name Standard Extension University, represented as a correspondence school. For the purpose of selling this course of instruction they prepared.a form of contract upon which appears in red ink
the words "Special introductory enrollment. This is a life-time
scholarship." The Standard Extension University was started in
1924 and the original price to anyone for its course was during 1924,
$08. In 1925 the price for its course to anyone was $120, and in 1927
it was $135. The agents of the respondents, however, represented
to the various prospects upon whom they called that these prices
were special introductory prices and that the usual price of the course
was $250. The agents of respondents further represented that the
special price was given to ten students only and advised the prospect
that the introductory offer would not be continued after the agent
had secured the ten students.
The representations made by respondents' agents that the course in
the Standard Extension University is being sold at a special price,
that the said price is limited to a certain number of students, and that
the price represents a " special introductory enrollment " are false,
misleading, and deceptive. The course was offered to everyone at
the same price.
PAn. 19. The foregoing representations, sales methods, and statements were used and made by agents of respondents in the course and
conduct of respondents' business. Many representations and statements made by such agents while so employed were false as heretofore set out. Prospective customers to whom respondents' agents
made said false representations and false statements and on whom
said sales methods were used, relied upon the representations and
statements made by said agents as aforesaid, and purchased books
and the extension service and the home study courses offered for sale
and sold by respondents in the belief that the said representations
and statements made by respondents' agents were true. In many instances persons purchased respondents' books and the extension service in reliance upon the said false representations and false statements, when such persons would not have purchased the said books
or extension service but for the false statements and false representations made by respondents' agents in the course and conduct of their
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business as aforesaid, all of which is to the damage and injury of the
said purchasing public, and tends to and does divert trade from competitors of respondents not using said false and misleading sales
methods, statements, and representations.
PAR. 20. Respondent Standard Encyclopedia Corporation was organized by the individual respondents herein in August, 1929, approximately six months after the issuance of the original complaint
herein by the Federal Trade Commission. The Commission concludes and infers from the record in this case and so finds that this
corporation was organized by the individual respondents for the
purpose of evading any order that might be issued by the Federal
Trade Commission against the respondent Standard Education
Society. The Commission also concludes and infers from the entire
record and so finds that the individual respondents herein, H. l\L
Stanford, vV. H. Ward, and A. J. Greener, have been using and are
using the corporate respondents herein to carry on their business in
the manner and form hereinbefore set out.
CONCLUSION

The practices of said respondents, under the conditions and circumstances described in the foregoing findings are unfair methods of
competition in interstate commerce. The use by respondents of the
meth'ods of sale as hereinbefore found by the Commission has the
• capacity and tendency to and does in fact injure competitors who do
not use such methods of sale because (1) it diverts to respondents
from their competitors sales of encyclopedias to persons who believe
said false representations as made by respondents to be true and who
purchase respondents' encyclopedias in and because of such belief,
(2) it prejudices the public against the subscription book industry
as a whole and makes it difficult for respondents' competitors to obtain
interviews for the purpose of soliciting the sale of their encyclopedias
and (3) it causes the public to lose confidence in the representations
of competing publishers who do not use such methods or make such
r:~resentations. The practices of said respondents under the conditions and circumstances described in the foregoing findings constit_?-te a violation of an act of Congress approved September 26, 1914,
entitled" An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST

. This proceeding having been heard by the Federal Trade CommisSion upon the complaint of the Commission, the answers of the
respondents, and the testimony taken and briefs filed herein, and oral

16

FEDERAL TRADE COMMISSION DECISIONS

Order

16 1!'. '.r.

c.

argument by the attorney :for the Commission, and the Commission
having made its findings as to the facts, with its conclusion that the
respondents have violated the provisions o:f an act of Congress approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is rww ordered, That the respondents, Standard Education Society, a corporation, Standard Encyclopedia Corporation, H. M.
Stanford, vV. H. 'Vard, and A. J. Greener, and each of them, their
officers, agents, representatives, and employees in connection with
the offering for sale of any books, set of books or publications in
commerce among the several States of the United States or in the
District of Columbia, cease and desist from:
(1) Advertising or representing in any manner to purchasers or
prospective purchasers that any books or set of books offered :for sale
and sold by them will be given free of cost to said purchasers or
prospective purchasers, when such is not the fact.
(2) Advertising or representing in any manner that a certain
number of sets or any set of books offere<l for sale or sold by them
has been reserved to be given away free of cost to selected persons
as a means of advertising; or for any other purpose, when such is
not the fact.
(3) Advertising or representing in any manner that purchasers
or prospective purchasers of respondents' publications are only "buying or paying :for loose-leaf supplements intended to keep the set of
books up-to-date for a period of ten years, when such is not the fact.
(4) Advertising or representing in any manner that respondents'
publication is a recently completed, new, and up-to-date encyclopedia, when such is not the fact.
( 5) Selling or offering for sale any set of boolrs of the same text
and content material under more than one name or title.
(6) Advertising or representing in any manner that the usual
price at which respondents' publications are sold is higher than the
price at which they are offered in such advertisements or representations, when such is not the fact.
(7) Advertising or representing any person as a contributor to
cr editor of any set of bool•s or publication who has not performed
services in making or preparing contributions to or who has not performed services in the editing of such books or publication and con8ented that he may be held out to the public as a contributor or as
an editor or assistant editor.
(8) Advertising or representing that any person has given testimonials or recommendations for and concerning respondents' publil:ations, when such is not the fact.
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(9) Publishing or causing to be published and circulated testior recommendations of and concerning respondents' publications alleged to have been made by any person when such testimonials
or recommendations have not been made by such person.
It is further oraeTed, That the respondents, Standard Education
Society, a corporation, H. l\f. Stanford, ,V, H. Ward, and A. J.
Greener and each of them, their officers, agents, representatives, and
employees in connection with the offering for sale of any home study
course of instruction in commerce among the several States of the
United States or in the District of Columbia do cease and desist
from:
Advertising or representing in any manner to purchasers or
prospective purchasers that the course of instruction is offered for
sale and sold to the purchasers or prospective purchasers ns a "Special introductory enrollment," and at n specially reduced price, when
such is not the fact.
It is further orae1·ed, That respondents shall within GO days from
the date of the service upon them of the order herein, file with the
Commission a report in writing setting forth in detail the manner
and form in which this order has been complied wit.h and conformed
to.
m~mials
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JOSEPH SCULLER
COJIIPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED
VIOLATION OF SEC. u OF AN ACT OF <;:ONGRESS .APPROVED SEPT. 26, 1914

Docket 1890.

Complaint, Jan. 5, 19tJ1-Decision, Jan. 29, 1991!

Where an individual engngeu In sale of watches, rings, diamonds, and a variety
of jewelry and similar articles at wholesale and retail, set forth upon the
letterheads employt>d by him in carrying on his aforesaid business, the
words "Manufacturing and Wholesale Jeweler Importer of Diamonds and
Swiss Watches," notwithstanding fact said Individual neither owned, op..
erated, nor controlled a plant or machinery for manufacture of jewelry
dealt in by him and was not an importer of diamonds or Swiss watches;
with result of misleading and deceiving retailers of jewelry and of aforesaid
articles into believing said individual to be a manufacturer and importer as
above set forth and of thereby diverting sales of articles co'ncerned from
wmpetitors who as manufacturers, or dealers only, or as importers, or
nonimporting dealers, truthfully represent their operations and status, and
with further effect of misleading and dccei ving purchasing public Into
huying from retailers, said individual's watches, jewelry, and diamonds in
the mistaken belief that in so doing they were saving the profit of a wholesaler, and of thereby injuring competition of a substantial character and
to a substantial extent; all to the prejudice and injury of competitors and
the public:
Ilcld, That such acts and practices, under the drcumstances set forth, constituted unfair methods of competition.

M1'. Edward L. Smith for the Commission.
11/r. 1Vayrnon B. McLesky, of Columbus, Ohio, for respondent.
SYNOPSIS OF CoMrLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission
charged respondent individual, engaged in sale at wholesale and at
retail of watches, rings, diamonds, and a variety of jewelry and gift
articles and with principal place of business in Columbus, Ohio,
with misrepresenting business status and advertising :falsely or misleadingly in said respect; in that for more than one year last past,
neither owning, operating, nor controlling any plant, factory, or
machinery for manufacture of articles dealt in by him as above set
forth and by him obtained from sources within the United States,
he has displayed the legend," Manufacturing and ·wholesale Jeweler,
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Importer of Diamonds and Swiss ·watches," on circulars, letterheads,
cards, and other printed matter distributed through traveling salesmen and otherwise to customers and prospective customers in States
other than Ohio, with effect of misleading and deceiving the public
into believing him to be a manufacturer or importer of the articles
dealt in by him as aforesaid, and thereby of diverting sales from
competitors who do not manufacture the articles dealt in by them,
and from retailers who neither misrepresent themselves as manufacturers nor as importers; all to the prejudice of the public and
competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Joseph Sculler, an individual,
charging him with the use of unfair methods of competition in commerce in violation of the provisions of said act. Respondent
having entered his appearance and filed his answer to said complaint,
hearings were had before a trial examiner of the Federal Trade
Commission, theretofore duly appointed, and testimony was heard
and evidence received in support of the charges stated in the complaint. Thereafter counsel for respondent waived the taking of testimony in defense of the charges stated in the complaint and waived
the service of a brief in support of the charges of the complaint,
waived the filing of a brief in defense of the allegations in the complaint and oral argument, whereupon this proceeding came on for
final hearing before the Federal Trade Commission, and the Commission having considered the record and being fully advised in the
premises, makes this its findings as to the facts and conclusion drawn
therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, Joseph Sculler, is an individual trading
under his own name and having his principal place of business in
the city of Columbus, State of Ohio, where he is now and for several years last past has been engaged in the business of selling and
distributing, at wholesale and retail, watches, rings, diamonds, and
a variety of jewelry and similar orticles in interstate commerce.
Respondent causes and has caused said articles when sold to be
shipped from his place of business in the city of Columbus, State
of Ohio, to purchasers thereof located in the State of Ohio and to
purchasers thereof located in other States of the United States.
In the course of his said business, respondent is now and has been
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at all times hereinafter mentioned, in competition with other individuals, and with firms, partnerships, and corporations engaged in
the sale and distribution, at wholesale and retail, of watches, rings,
diamonds, and a variety of jewelry and such similar articles, in
interstate comnaerce.
PAn. 2. In the course and conduct of his business as aforesaid,
respondent in soliciting the sale of and in selling in interstate commerce, the articles hereinabove naentioned, has caused letterheads to
be distributed in interstate commerce to customers and prospective
customers located in States other than the State of Ohio. Said
letterhead contained the following:
J\Ianufacturiug aml Wholesale
JEWELER
Impot·ter of Diumonds and Swiss Wntches

The aforesaid representation by means of respondent's letterheads
was naade continuously by respondent for several years until after the
issuance of the aforesaid complaint.
In truth and in fact respondent is not and never has been a manufacturing jeweler and he does not own, operate nor control, nor has
he ever owned, operated or controlled a plant, factory or machinery
for the manufacture of the jewelery which he sells and distributes in
interstate commerce. In truth and in fact respondent is not, nor has
he ever been, an importer of diamonds or of Swiss watches. The
jewelry dealt in by respondent has been manufactured by others and
the diamonds and Swiss watches which he has sold and distributed
have been bought by him from importers of such diamonds and of
Swiss watches.
PAn. 3. There are among the competitors of respondent, described
in paragraph 1 hereof, manufacturers of jewelry similar to that
which respondent sells, who truthfully respresent that they are manufacturing jewelers, and there are among the competitors of respondent, described in paragraph 1 hereof, wholesalers and retailers
who do not manufacture the jewelry which they sell and who do not
represent that they are the manufacturers of such jewelry; and there
are also among the competitors of respondent, described in paragraph
1 hereof, importers of diamonds and Swiss watches who truthfully
represent that they are importers of diamonds and Swiss watches;
and there are also among the competitors of respondent, described in
paragraph 1 hereof, dealers in diamonds and Swiss watches who do
not import such diamonds and Swiss watches and who do not represent that they are importers of diamonds and Swiss watches.
PAR. 4. The effect of the acts and representations of the resvondent
as above described is and has been to mislead and deceive retailers of
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jewelry and of diamonds and Swiss watches into the belief and understanding that the respondent manufactures the jewelry which he
advertises and sells and that he imports the diamonds and Swiss
watches which he sells and thereby to divert sales of such articles
from the competitors of respondent described in paragraph 3 hereof;
further effects of the aforesaid acts and representations of the respondent as above described, are to mislead and deceive the purchasing public into the belief that in purchasing from retailers of
respondent's Swiss watches, jewelry, and diamonds they are saving
the profit of a wholesaler and thus to injure substantial competition
to a substantial extent.
PAR. 5. The above alleged acts and practices of respondent are
all to the prejudice and injury of the competitors of the respondent
and of the public and constitute unfair methods of competition in
commerce within the intent and meaning of section 5 of an act of
Congress entitled "An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," approved
September 26, 1914.
CONCLUSION

. The acts and practices of respondent under the conditions and
Circumstances described in the foregoing findings are unfair methods
of competition in commerce and constitute a violation of the act of
Congress approved September 26, HH4, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes."
ORDER TO CEASE AND DESIS'f

.T~is proceeding having been heard by the Federal Trade Comnusswn on the complaint of the Commission, the answer of respondent, the testimony and evidence submitted, and a brief in support of
the allegations of the complaint (respondent having waived the
offering of testimony in defense of the allegations of the complaint,
and having waived the service of a brief in support of the charges of
t?e complaint, waived the filing of a brief in defense of the allega~Ions of the complaint and oral argument) and the Commission havIng made its findings as to the facts, with its conclusion that the
respondent has violated the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is hereby or·dered, That the respondent, Joseph Sculler, his rept·esentati ves, agents, servants, and employees forthwith cease and
632-33-3
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desist, in connection with the sale and distribution of jewelry in
interstate commerce, from representing in nny way whatsoever that
he, the said respondent, is a manufacturing jeweler, until and unless
he becomes actually engaged in the regular course of his business in
the manufacture of jewelry.
It is hereby fwrther ordered, That the respondent, Joseph Sculler,
his representatives, agents, servants, and employees forthwith cease
and desist, in connection with the sale and distribution of diamonds
in interstate commerce, from representing in any way whatsoever
that he, the said respondent, is an importer of diamonds, until and
unless he becomes actually engaged in the regular course of his business in the importing of diamonds.
And it is hereby further ordered, That the respondent, Joseph
Sculler, his representatives, agents, servants, and employees forthwith cease and desist, in connection with the sale and distribution of
Swiss watches in interstate commerce, from representing in any way
whatsoever that he, the said respondent, is an importer of Swiss
watches, until and unless he becomes actually engaged in the regular
course of his business in the importation of Swiss watches.
And it is hereby further or"dere~, That the respondent, Joseph
Sculler, within 30 days after the date of service upon him of this
order, shall file with this Commission a report in writing, setting
forth in detail the manner and form in which he has complied with
the order to cease and desist hereinbefore srt forth.
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OF

MACDONALD T. GREENE AND WALTER T. GREENE,
COPARTNERS, TRADING' UNDER THE FIRM NAME
AND STYLE "DAKOTA ALFALFA GROWERS"
COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. II,
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1967.

Complaint, .Aug. :!!8, 19:11-0rder, Jan. :!!9, 193:!!

Consent order requiring respondent partners, engaged as " Dakota Alfalfa
Growers," in purchase of "Grimm," "Cossack," and "Common (Dakota
No. 12)" alfalfa seed from Dakota Growers Finance Association, and ln
sale of said seed to seed houses, farmers' elevator and grain companies, etc.,
for resale to consumers, to cease and desist, as in said order set forth, from
(1) using words "U. S. Registry" misleadingly on their containers; (2)
falsely represen Ung (a) said seed as coming to consumer direct from
grower, or growers' cooperative, or place of production, with but one profit,
or as grown from specially selected fields, and (b) themselves or their said
Ve)ldor as a State sponsored cooperative improvement association; and
(3) from attaching to their containers tags falsely indicating through
colors employed, quality, variety, and official Inspection and certification
of seed therein contained.

Mr. PGad B. Morehouse for the Commission.
Morgan & Eastman, of Mitchell, S. Dak., for respondents.

CoMPLAINT
Acting in the public interest, pun:uant to the provisions of an act
of Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that MacDonald T. Greene and Walter T. Greene, copartners trading under
the firm name and style Dakota Alfalfa Growers, hereinafter referred to as respondents, have been and are now using unfair methods
of competition in interstate commerce in violation of the provisions
of section 5 of said act, and states its charges in that respect as
follows:
PARAGRAPH 1. Respondents, MacDonald T. Greene and Walter T.
Greene, are copartners, trading under the firm name and style Dakota
Alfalfa Growers, with principal place of business at the city of Mitchell, in the State of South Dakota, and are at the same time executive officers of Dakota Growers Finance Association, a cooperative
marketing association, incorporated November 8, 1926, under the laws
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of the State of South Dakota, and having the same principal office
as that of respondents. Respondents are now, and for more than two
years last past have been engaged in the business of buying three
varieties of alfalfa seed known as Grimm, Cossack, and Common
(Dakota No. 12), from the Dakota Growers' Finance Association,
and reselling the same to seed dealers, seed houses, farmers' elevator
companies and farmers' grain companies, each of which in turn sells
to the consumer. ·when sold, respondents cause said seed to be
shipped from their principal place of business in South Dakota, in,
through and to various other States of the United States for delivery
to the purchasers thereof. In the course and conduct of their business as aforesaid, respondents are and have been in competition with
other individuals, partnerships, corporations, and associations engaged in the sale and distribution in interstate commerce of alfalfa
seed of the varieties known as Grimm, Cossack, and Common
(Dakota No. 12).
PAR. 2. To the farmer or other consumer, a knowledge of the source
or origin of alfalfa seed is a factor of great importance for agricultural reasons widely known and approved. In the course and conduct of their business as aforesaid, respondents cause the said alfalfa
seed to be marketed and sold in canvas bags bearing upon the face of
each in large letters, among other representations, the words and
figures following: "U. S. Registry 223047-Dakota Alfalfa Growers-"\Vorlds Best Seed-Mitchell, S.D. "\Varehouse," and containing
inside a card on which is printed by respondents "The contents of
this bag are protected against substitution by U. S. Registry,"
thereby tending to deceive prospective purchasers, and through the
latter, the consuming public into the beliefs that said seed so marketed and sold is of an origin inspected, verified, and certified to by
a Federal seed inspector under authority of the United States Department of Agriculture, and that the said seed so marketed and sold
is registered in some bureau or department of the United States
Government, whereas in truth and in fact the said seed is not of an
origin inspected, verified, and certified to by a Federal seed inspector
under authority of the United States Department of Agriculture,
and the only registry number or registration involve(l is a trademark registration by respondents of their firm name and style.
PAR. 3. In the course and conduct of their business as aforesaid,
by the use of the name Dakota Alfalfa Growers on the bags in which
said seed is marketed and sold, as well as on stationery, advertising
and other printed matter used by them to solicit sales, and by the use
of the words " The seed contained in this bag reached you direct
from the growers" in conjunction with the statement " It is from
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a Growers' Cooperative Association whose interest is the development
of hardy alfalfa," on the tags attached to said bags, respondents
represent to the purchasers and prospective purchasers that the
said seed is grown by the sellers thereof and shipped directly from
its place of production to the said purchasers with but one profit
and cause the purchasing public to believe that the Dakota Alfalfa
Growers and the Dakota Growers' Finance Association aforesaid
have a character, object, and purpose similar to that of various
State-sponsored crop improvement associations existing and operating in the State of South Dakota and elsewhere, which have for
their object the improvement in quality, purity of variety, and verification of origin of alfalfa seed, whereas in truth and in fact,
respondents do not raise any alfalfa seed either under the firm name
and style of Dakota Alfalfa Growers, nor as executive officers of
the Dakota Growers' Finance Association, a corporation, but the
seed in question is raised by various farmer members of this association and delivered by them to the latter under a cooperative marketing agreement for the purpose of procuring the best possible price
therefor, and the seed is then sold to respondents who resell the
same using the foregoing representations.
PAR. 4. In the course and conduct of their business, as aforesaid,
respondents have represented and do represent to purchasers and
prospective purchasers that the said alfalfa seed is grown by members
of a cooperative growers' association upon fields of virgin Dakota
soi-l specially selected because of the quality thereof and at the
same time represent that the selected fields "range from 12 to 40
years standing," thereby intending and meaning to say that said
fields have had a stand or crop of alfalfa thereon continuously for
from 12 to 40 years last past. These said representations are material
concerning the value of the said alfalfa seed produced thereon by
reason of the well-recognized importance of purity of variety, pedigree, freedom from noxious weeds and hardiness, and tend to
mislead the purchasers and prospective purchasers into the belief
that of the fields in which said seed originated some selection has
been made by respondents which is calculated to improve the purity
of variety, pedigree, freedom from noxious weeds, and hardiness
of the crop to be grown from said seed, whereas in truth and in
fact any person or persons engaged in the production of agricultural
products to be handled by or through the Dakota Growers' Finance
Association aforesaid may and do become members upon signing
a membership agreement accepted and approved by the board of
directors or the secretary of the association and upon the payment
of a membership fee of $1, and no selection is made by respondents

26

FEDERAL TRADE COMMISSION DECISIONS

Complaint

16F.T.C.:.

from among such membership for the purpose of improving or
maintaining the purity of variety, pedigree, freedom from noxious
weeds or hardiness of said seed.
P .AR. 5. Because of the considered importance of maintaining and
improving the pedigree, purity of variety and hardiness of alfalfa
seed grown in the States of Idaho, Montana, South Dakota, and U tab,
the producers thereof, for sale and distribution in interstate commerce in competition with the respondents, through various crop improvement associations, have for a number of years last past, and
prior to the use thereof by respondents, attached to the bags or
sacks in which said seed is so packed, distributed, and sold, blue
tags and red tags, which, respectively, through extensive use have
come to and do indicate to the purchaser the highest and next highest
quality alfalfa seed of the Grimm or Cossack varieties together with
inspection and certification of origin under state supervision.
Respondents, in the course and conduct of their business, have been
and are using in a similar manner tags of identical blue color on bags
containing alfalfa seed of either Grimm, Cossack, or Dakota No. 12
(common) of a high grade, and tags of identical red color on bags
containing Dakota No. 12 (common) alfalfa seed of a lower grade.
Such seed so packed and labeled is sold and distributed by respondents in interstate commerce in a territory coextensive with that in
which their competitors, aforesaid, sell and distribute the same
products.
The adoption and use of the aforesaid colored tags by responde:nis
in the manner aforesaid has the tendency to mislead prospective purchasers and purchasers into the belief that said seed is of the same
purity of variety and pedigree and has been subjected to the same
careful verification of origin as the alfalfa seed packed, sold, and distributed in interstate commerce by the members of the various crop
improvement associations, aforesaid, when such is not the case and
that in purchasing from respondents alfalfa seed under a blue or red
tag the purchaser is purchasing alfalfa seed of the highest quality
Grimm or Cossack varieties, without Dakota No. 12 (common), or
any mixture thereof, when in truth and in fact such is not the case.
The use by respondents of the blue and red labels or tags in the
manner aforesaid in conjunction with the misleading practices and
misrepresentations and methods hereinbefore set out in paragraphs
numbered 2, 3, and 4 of this complaint, have the tendency to mislead
the purchaser with respect to the purity, quality, pedigree, variety,
and value of their product, aforesaid, and all has the tendency unfairly to divert and does divert trade in interstate commerce from
respondents' competitors to respondents.
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6. The acts and things above alleged to have been done and the
false and misleading representations and practices made and done
by respondents are to the prejudice of the public and to the competitors of respondents and constitute unfair methods of competition in
commerce within the intent and meaning of section 5 of an act of
Congress entitled "An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes," approved
September 26, 1914.
PAR.

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon the written waiver of respondents of taking of
testimony, findings as to facts, filing of briefs, oral argument and all
other intervening procedure as well as the consent of said respondents that an order shall issue herein for them to cease and desist from
the methods of competition charged in the complaint, and the Commission being fully advised in the premises having thereupon concluded that respondents have violated section 5 of an act of Congress
approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That the respondents, MacDonald T. Greene
and '\Valter T. Greene, and each of them, individually and a:; copartners, trading under the firm name and style Dakota Alfalfa
Growers, their agents, representatives, servants, and employees, in
connection with all alfalfa seed, marketed and sold by them in
interstate commerce, do cease and desist from:
(1) Using the words" U. S. Registry" on the containers, bags, o1·
packages in which such seed is sold, or on tags, cards, or labels
attached thereto, without at the same time plainly showing that said
words refer to a trade-mark registration in the United States Patent
Office.
(2) Representing in any way that said seed comes to the consumer
direct from the growers or direct from a growers cooperative association; or that the seed therein packed is grown by the sellers and
shipped directly from the seed's place of production to the said purchasers by the producers thereof with but one profit, when such is
·
not the case.
(3) Representing in any manner whatsoever that either Dakota
Alfalfa Growers or the Dakota Finance Association is a State-sponsor~d cooperative improvement association, when such is not the case.
(4) Representing that said seed is grown from specially selected
fields unless and until some actual selection of such fields is made to
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maintain or improve the purity of variety, pedigree, freedom from
noxious weeds and hardiness of said seed.
(5) From attaching to the bags or sacks, in which said seed is
so packed, distributed, and sold, tags of the identical shade of blue or
red which through extensive use have come to and do indicate to the
purchaser that said bags and sacks contain the highest and next
highest quality of alfalfa seed of the Grimm or Cossack varieties
together with inspection and certification of origin under State
supervision when such bags or sacks do not contain, respectively, the
highest and next highest quality of alfalfa seed of said varieties and
have not been inspected and certified under State supervision as to
origin and do contain alfalfa seed known as Dakota No. 12 (common), unless and until respondents, in conspicuous printing on said
tags clearly and truly inform the purchasers and prospective purchasers of the actual varieties of said seed therein contained and
that the origin and inspection have not been certified to under State
supervision.
It is further ordered, That the said respondents within 60 days
from and after the date of the service upon them of this order shall
file with the Commission a report or reports in writing setting forth
in detail the manner and form in which they are complying and have
complied with the order to cease and desist hereinabove set forth.
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TIU: MATTER OF

PROVIDENCE MALT COMPANY
COMPLAINT (SYNOPSIS), l!'INDINGS, AND ORDER IN REGARD TO 'l'HE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1976.

Complaint, Oct. 13, 1931-Decision, Feb. 15, 1932

Where a corporation engaged in sale of uomestic malt sirups,
(a) Labeled the containers of one of its said products with legends " GERMAN
DEUGHT HOPfEN GESCH~fACK 1\IALZ SIRUP," and "GERMAN HoP FLAVORED
MALT SmuP," on opposite sides thereof, together with corruption of the
German eagle, reproduction of German iron cross, word " Saazer " in
conspicuous red letters, and notice featuring use In product in question
of genuine imported Saazer hops in quantities effective to produce unequaled taste, flavor, and quality, as contrasted with exclusive use of
domestic hops in most hop-flavored malts, and displayed aforesaid "German
Delight Label" in advertising its said product, notwithstanding fact said
product was not until recently flavored with more than 45 per cent Saazer
hops;
(b) Labeled containers of another domestic prouuct, compounded of domestic
Ingredients exclusively, with brand and designation "Canadian Arms," and
depicted on said labels a shield prominently displaying St. George's Cross,
together with designs representing the lion, unicorn, beaver, sheaf of wheat,
and other syml)Qls or characters generally associated in the public mind
With Canada or the British Empire, DtJ.d in advertising aforesaid product
llisplayeu such Canadian Arms label;
\Vith capacity and tendency to mislead and deceive wholesale and retail
dealers, and with result of supplying them with means of misleading
un<l decelviu~ purchasing public into believing former product to have
been importe<l and flavored with famous and more expensive Suazer
Dohemlan hops exclusively, and latter to be either imported, or domestic
product of Canadian Ingredients, and induce purchase of said produc-.s
In reliance on such erroneous beliefs, and with capacity and tendency
to divert trade to said corporation from competitors dealing In domestic
malt sirups of domestic ingredients, entirely, without use of any such
foreign trade nnmes, descriptions, etc., or in imported malt or domestic
Saazer hop flavored sirups:
lleld, That such practices, under the circumstances set forth, were to the
injury and prejuuice of the public unci comvetitors, and conslituteu unfair
llJCthods of competition.

Mr. James M. Brinson for the Commission.
SYNOPSIS oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, a Rhode Island corporation engaged in the sale of malt
sirup to purchasers in the various States, and with principal place
of business in Providence, with misbranding or mislabeling as to
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source or origin and composition of product, and advertising falsely
or misleadingly in said respects; in that it offers and sells certain
products, in which the famous, more desired and more expensive
Saazer hops have either not been used, or not used in sufficient
quantity "to produce a distinctive taste, flavor or quality, or to be
perceptible or appreciable," in containers bearing labels with German words and insignia, and a notice featuring the use of imported
hops therein, depicts aforesaid labels in wide advertisements of said
products in periodicals circulating in the various States, together
with representation "We use genuine imported Saazer hops in this
blend," 2 and similarly offers another domestic product composed
entirely of domestic ingredients in containers with labels bearing
the Canadian arms and various other British insignia. •
Respondent's practices, as aforesaid, "have had and have the capacity and tendency to mislead and deceive, and have furnished
and :furnish dealers, wholesale and retail, with the means to mislead and deceive the purchasing public" into the belief that said
products have been and are imported into the United States from
Germany and have been and are flavored with Saazer hops, or have
been imported £rom Canada or made out of Canadian ingredients,
respectively, and have effect of diverting trade to respondent from
competitors offering and selling imported malt Saazer hop flavored
sirup, domestic malt sirup so flavored, and domestic sirups flavored
with domestic hops, and capacity and tendency, so to do; all to the
prejudice of the public and competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO TilE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," the Federal
Trade Commission issued and served a complaint upon respondent
Providence Malt Co., a corporation, charging it with unfair methods
of competition in commerce in violation of the provisions of said act.
ResponJent having entered its appearance anJ filed answer, a
hearing was duly held before an examiner of the Federal Trade
Commission theretofore duly appointed for such purpose, in the
course of \vhich counsel for the Commission and Saul Abrams, repIesenting Providence Malt Co., entereJ into a stipulation as to the
facts in lieu of testimony and evidence, and the respondent consented
1 Aa alleged In the complaint, "malt 1lrup Ia not a blend In tbe generally accepted
sense ot the word ami Is not so conHldPred f'lther by tbe trade or the conHumlng public."
1
Aforesaid labels and notices are described below In the tlndloga at page 82.
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in such stipulation that the Federal Trade Commission may forthwith proceed to file its report stating its findings as to the facts and
conclusion drawn therefrom, and to issue and serve an order to
cease and desist from the practices charged in the complaint. Such
stipulation is approved, and this proceeding having come on regularly for decision upon the complaint, answer and stipulation, and
the Federal Trade Commission having duly considered the record
and being now fully advised in the premises makes this its report in
writing stating its findings as to the facts and its conclusion drawn
g1erefrom:
FINDINGS AS TO THE FACTS

PARAGRAPH 1. The Providence Malt Co. has been, for more than a
year last past, and now is, a corporation organized and existing under
and by virtue of the laws of the State of Rhode Island, v.-ith its
principal place of business in the city of Providence in said State.
It has been and is engaged in offering for sale and selling in commerce among and between the several States of the United States a
product, consisting of malt sirup, which it has caused and causes to
be transported, when sold, from its place of business in Providence, R. I., to purchasers located in the several States of the United
States other than the State of Rhode Island.
PAn, 2. In the course and conduct of such business, respondent
has been and now is in competition with individuals, partnerships,
and corporations engaged in the sale and distribution of malt sirup
and similar products, in like commerce.
PAn. 3. Saaz is the name of a town in that portion of Czechoslovakia formerly called Bohemia and is in the center of the hop-growing industry of that country. The district in the midst of which it
is situated is now, and for a considerable period of time has been,
known throughout the world for the excellence of the hops it produces, and of malt products flavored with them. Hops grown in
such districts have long been known and now are known, described
and designated as Saazer hops, in the United States. Saazer hops
and the distinctive flavor resulting from their use in malt products
have been and are widely and popularly known among the purchasing public in the United States, and Saazer hops command a higher
price than domestic hops; and malt sirup flavored with such Saazer
hops commands a higher price than malt sirup flavored with domestic
hops.
PAn. 4. It has been and is the practice of respondent Providence
Malt Co. to offer for sale and sell, in the course and conduct of its
business, certain products in containers, with labels affixed thereto,
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which are so ai-ranged that on one side of the can or container appear
the words:
GERMAN
DELIGHT
HOPFEN GESCHMACK
MALZ SIRUP

and on the other side, opposite, appear the following words:
GERl\IAN
DELIGHT
HOP FLAVORED
MALT SIRUP

The word" German" appears in large and conspicuous letters and
the word "Delight" in relatively small and inconspicuous letters.
The label is so arranged that between the words "German Delight "
and the words" Hopfen Geschmack Malz Sirup, on one side of the
container and the words " German Delight " and the words " Hop
Flavored Malt Sirup" on the opposite side, appear circles which
inclose a corruption of the so-called German eagle; and on each side
of it are reproductions of the so-called German iron cross. Above
the corruption of the German eagle appears in both circles the word
"Saazer" in conspicuous red letters; and, below such design appear
in one circle, the GennaR words "Hopfen Geschmack," and in the
other the words "Hop Flavored." On a side of the can there
appears on the label at a point equally distant from each circle, the
following in conspicuous letters :
Important. 1\Iost hop tlavot·ed malts nre ma1le with domPstic liOJIS entirely.
In German Delight, however, genuine imported Saazer hops are used in the
blend in sufficient quantity to produce a taste, flavor, and quality which can not
l>e duplicated. Distributors, Providence Malt Co., Providence, R. I.

In truth and in fact the product of the respondent branded and
labeled German Delight is not and has not been made in Germany or
in the Saazer district of Czechoslovakia, formerly Bohemia, or imported therefrom, and until September, 1930, was flavored with only
45 per cent of Saazer hops. Since September, 1930, the said product
of the respondent has been flavored with Saazer hops exclusivelythat is to say, 100 per cent Saazer hops has been used for such
purposes.
PAR 5. Respondent Providence Malt Co. has caused other products
to be offered for sale and sold in containers bearing labels on which
said products are branded or designated as Canadian Arms. On
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such labels there appear, in addition to the brand or name Canadian
Arms, a shield on which is displayed prominently in red, St. George's
Cross. The label contains designs representing the lion, the unicorn,
the beaver, a sheaf of wheat, and other symbols or characters generally associated in the public mind with Canada or the British Empire.
In truth and in fact the product offered for sale and sold by respondent, branded and labeled Canadian Arms has not been, was not
and is not manufactured in Canada or in any foreign country, or
imported into the United States therefrom, but has been, was, and is
manufactured in the United States from domestic ingredients or
materials entirely.
PAR, 6. The respondent has also caused its product to be advertised in two issues of the Malt Age, a trade journal circulating
throughout the United States among those engaged in the manufacture and sale of malt sirups and malt sirup products. One adverti~e
ment appeared in such journal in May, 1930, and the other in June,
1930. In the advertisement of May, 1930, appear representations of
the containers of the respondent; one bearing the German Delight
label and the other the Canadian Arms label. The June advertisement which appears in the June, 1930, issue, known as Commission's
Exhibit No.2, relates solely to the product described and designated
as German Delight and it contains a representation or reproduction
of the container, with the label hereinbefore described.
PAR. 7. There are competitors of respondents who offer for sale
and sell in interstate commerce malt sirup manufactured in the
United States, entirely of domestic ingredients, and do not use as a
trade name or trade-mark any foreign name, description, emblem,
symbol or design and on whose labels appear no foreign words at all.
PAR. 8. The practices of respondent described in paragraphs 2, 3,
4, 5, and 6 hereof have had and have the capacity and tendency to
mislead and deceive and have furnished and furnish dealers, wholesale and retail, with means whereby they have been and are enabled
to mislead and deceive the purchasing public into the belief that the
product offered for sale and sold by respondent, under and by the
name German Delight has been and is an imported product flavored
exclusively with Saazer hops, and to induce its purchase in reliance
on such erroneous belief, and that its product offered for sale and
sold under and by the name Canadian Arms, has been and is imported into the United States from Canada, or has been and is
manufactured in the United States of materials or ingredients imported from Canada, and to induce purchase of such product in
reliance on such erroneous belief.
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PAR. 9. The aforesaid practices of respondent have had the capacity and tendency to divert trade to respondent from competitors
offering for sale and selling, in interstate commerce, malt sirup
manufactured in the United States entirely of domestic materials
who do not use as a trade name or trade-mark any foreign name,
description, emblem, symbol, or design, and on whose label appear
no foreign words, and to divert to respondent, trade from individuals, partnerships, and corporations selling or offering for sale in
interstate com1nerce their malt sirup imported into the United States
or malt sirup manufactured in the United States and flavored with
Saazer hops.
CONCLUSION

The practices of respondent, under the conditions and cit·cumstances described in the above and foregoing findings as to the
facts, are all to the injury and prejudice of the public and respondent's competitors, and are unfair methods of competition in commerce, and constitute a violation of the act of Congress approved
September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, and a stipulation as to the facts in lieu of testimony and evidence
entered into by and between counsel for the Commission and respondent Pro-vidence Malt Co. in course of a hearing duly held
before an examiner of the Federal Trade Commission theretofore
appointed for such purpose, and respondent having consented in such
stipulation that the Federal Trade Commission may proceed forthwith to file its report stating its findings as to the facts, together with
its conclusion drawn therefrom, and may proceed forthwith to issue
an order to cease and desist from the practices charged in the complaint, and the Commission having filed its report stating its findings
as to the facts and its conclusion drawn therefrom that the respondent has violated the provisions of an act of Congress approved
September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
It ia MW ordered, That respondent, Providence Malt Co., its
officers, agents, and employees, do ceas~ and desist, directly and indirectly(1) From using the words "German Delight" or any pictures,
illustrations, symbols, or emblems associated with, or suggestive of,
Germany, in connection with offering for sale and selling, in inter-
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state commerce, either in advertisements or on containers of, or as
a trade name or trade-mark for, or to describe or designate, any malt
or malt sirup product manufactured in the United States of domestic
ingredients, unless there appear conspicuously in immediate conjunction with such words "German Delight," or with such pictures, illustrations, symbols, or emblems, apt and adequate words clearly showing that such product is manufactured in the United States entirely
of domestic ingredients.
(2) From using the word" Saazer," or any pictures, illustrations,
~ymbols, or emblems associated with, or suggestive of Saaz or the
Saazer district of Czechoslovakia, in connection with offering for sale,
in interstate commerce, any hop flavored malt sirup or malt sirup
product, unless such product is flavored 100 per cent with Saazer
hops.
(3) From using the words" German Delight" accompanied by the
words "Imported Saazer Hop Flavor," or the word "Saazer" in
combination or association with other words, together with foreign
illustrations, pictures, symbols, or emblems, on labels of containers
or in advertisements of, or as a trade-mark or trade name for, or to
describe or designate any malt or malt sirup product offered for sale
or sold in interstate commerce which has been, or is, manufactured
in the United States from and out of domestic ingredients flavored
with imported .Saazer hops, unless such product is flavored 100 per
cent with Saazer hops, and there appear, in immediate conjunction
with the words " German Delight" or any foreign illustrations, pictures, symbols, or emblems, apt and adequate words showing that
such product is manufactured in the United States of domestic
ingredients flavored with imported Saazer hops.
( 4) From using the words " Canadian Arms," or any pictures,
illustrations, symbols, or designs associated with, or suggestive of,
Canada, in advertisements or on containers of, as a trade-mark or
trade name, or to describe or designate, any product offered for sale
or sold in interstate commerce manufactured in the United States
entirely of domestic material, unless there conspicuously appear in
immediate conjunction with ·such words" Canadian Arms" and such
pictures, illustrations, symbols, or emblems, apt and adequate words
clearly showing that such product is manufactured in the United
States entirely of domestic ingredients.
It is further ordered, That respondent shall, within 60 days after
the service of this order, file reports in writing with the Commission
setting forth in detail the manner and form of its compliance therewith.
·
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THE MATTER OF

SANFORD MILLS AND 0. F. KENDALL, ET AL., COPARTNERS, DOING BUSINESS AS L. C. CHASE & COMPANY
COMPI,AIN'£ (SYNOPSIS), l!'INDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SIDC. II OJ!' AN ACT OF CONGRESS APPROVED SEPT. 26, 191•4

Docket 1587. Complaint, Mar. 22, 1929..,-Dccision, Feb. 25, 1932

Where a corporation engaged in manufacture of an imitation leather so made
up ns to closely resemble in its numerous grains, finishes, and colors nll
the leading varieties of leather, and in sale thereof under name "Leather·
wove,'' through sole sales agent to wholesalers, jobbers, and manufacturers
for automobile trim, furniture upholstery, and manufacture of novelties.
shoes, etc., in competition both with others similarly engaged, and with
those engaged in sale of real leather; and aforesaid sales agent; used term
"buckskin " in sample books and circulars, and on shipping tags in connection with sale of a particular variety of aforesaid "Leatherwove"; with
effect of putting such artificial product Into the channels of tra<le under salt!
false and misleading nume, and of thereby suggesting to customers and
latter's vendees rui:,;representatlon of said goml~ as made of lenther, and
furnishing them with means of so doing, and with te111lency and capacity
to deceive ultimate purchasers of products made thereof into believing
same to be composed in whole or in part of leather, and divert trade from
competitors dealing In leather, and in imitation leather without mlsrepre·
senting composition thereof, and otherwise injure the some:
Ileld, That such practices, under the circumstances set forth, were all to the
prejudice of the publlc and competitors, and constituted unfair method,; of
competition.

lllr. E. J. Hornibrook for the Commission.
II eard, Smith & Tennant, of Boston, Mass., for respondents.
SYNOPSIS OF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charge<.l
respondent Sanford Mills, a Maine corporation engaged in the manu·
facture of imitation leather, with head office and principal place of
business in Sanford, Me., and responde~t individuals, partners, with
principal office and place of business in Boston, engaged in sale of
said product to manufacturers of automobiles, furniture, etc., who
make their products in whole or in part thereof, with nanling product
misleadingly, misbranding or mislabeling, an<.l advertising falsely or
misleadingly, in violation of the provisions of section 5 of such act,
prohibiting the use of unfair methods of competition in interstate
commerce.
Respondents, as charged, named, d~signated, branded, and labeled
aforesaid imitation leather, consisting of a cotton cloth coated on one
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side with a special preparation to give it the appearance of genuine
leather, but containing no leather," Leatherwove," and so advertised
same in magazines of general circulation and in circulars, catalogues,
price lists, letters, letterheads, and other printed matter circulated
generally, and also frequently used the term "buckskin" in price
lists and other printed matter in designating various kinds or styles
of aforesaid " Leatherwove."
The use, by respondents, as alleged, of aforesaid names and designations, places in (1) hands of their vendees means of committing a
fraud upon retail dealers to whom said vendees sell the automobiles,
furniture and other products made by them in whole or in part of
said imitation leather, and eventually upon (2) "the consuming
public by enabling said vendees and said retail dealers to represent
and sell the products made by them in whole or in part of said imitation leather to retail dealers and the ultimate consumers of said
imitation leather as and for articles made in whole or in part of real
leather," and has tendency to and effect of diverting business from
and otherwise injuring competitors of respondent, many of whom
sell and supply real leather to manufacturers of trunks, etc., correctly
represented by said manufacturers to the retail trade as composed in
whole or in part of genuine leather, and others of whom sell and
supply to such manufacturers artificial leathers without in anywise
representing the same as composed either partly or wholly of genuine
leather; all to the prejudice of the public and respondent's competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a complaint upon the above-named respondents, charging them with the
use of unfair methods of competition in commerce in violation of
the provisions of section 5 of the said act.
Respondents having entered their appearance and filed answer
to said complaint, hearings were had before a trial examiner theretofore duly appointed, and testimony was heard and evidence received
in support of the charges of said complaint and in opposition thereto.
Thereafter this proceeding came on regularly to be heard, and the
Commission having duly considered the record and being now
fully advised in the premises makes this its report stating its findings as to the facts and conclusion drawn therefrom.
632-33-4

38

FEDERAL TRADE COMMISSION DECISIONS

Findings

16F.T.C.

FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent Sanford Mills is a corporation organized and existing under and by virtue of the laws of the State of
Maine, with its principal office and place of business in the town of
Sanford, in said State. It is engaged, among other things, in the
manufacture of artificial or imitation leather at the city of Reading,
in the State of Massachusetts, and in the sale thereof, as hereinbelow set forth.
Respondents 0. F. Kendall, W. H. Mertz, J. E. Nelson, James
Clemons, Henry C. Hopewell, W. P. Underhill, F. B. Hopewell,
and F. C. Hopewell are copartners trading under the name and
style L. C. Chase & Co., with their principal office and place of
business in the city of Boston, State of Massachusetts. They will
hereinafter be referred to as respondents L. C. Chase & Co. Under
and. by virtue of an agreement with respondent Sanford Mills they
have been for many years and are now the sole selling and distributing agents of the artificial or imitation leather referred to
above. Since the execution of said agreement, under their said
copartnership name they have had and now exercise complete control of the marketing, selling, advertising, and distributing of the
product in question, and. receive and have received a certain stated.
commission for such services.
For many years this product has been and it is now sold and
ad vertiscd und.er the trade name of Chase Leatherwove. Chase
Leatherwove is solJ to wholesalers, jobbers, and manufacturers,
and is used for the purposes of trimming automobiles, upholstering
furniture, and in the making of luggage, novelties, shoes, and. other
products.
When Chase Leatherwove is sold. by respondent, L. C. Chase &
Co. to such wholesalers, jobbers, and manufacturers it is packed in
rolls by respond.ent Sanford. Mills at its factory at said Reading, in
the State of Massachusetts, and shipped from there into and through
other States of the United States to the respective places of business
of said wholesalers, jobbers, and manufacturers. The said manufacturers make said products in whole or in part of Chase Leatherwove
and sell such products to retailers, who in turn sell the same to the
consuming public.
PAR. 2. Each and all of the respondents, in the course and conduct
of their said businesses, are in competition with other ind.ivid.uals,
partnerships, and. corporations likewise engaged in the sale of artificial or imitation leather among the several States, and also sell
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their said artificial or imitation leather in such competition with
real leather, especially with the lower grades of real leather and with
leather split and artificially coated and grained to imitate natural
grains of leather. Many of these said competitors sell and supply
such real leather and artificial or imitation leather to manufacturers
for use in the making of automobiles, furniture, luggage, novelties,
shoes, and other products. Some of said competitors who manufacture such artificial or imitation leather sell the same under such names
as Fabrikoid and Keratol, and these latter in nowise represent that
their products are composed in .whole or in part of real leather.
PAR. 3. Respondent corporation makes said Chase Leatherwove
out of cotton cloth, coated on one side with pyroxylin compound
and colored matter so as to give one side the appearance of genuine
leather. The various thicknesses of cloth and the various colors
and finishes used combine to make the product adaptable for many
purposes as a substitute for leather. Its numerous grains, finishes,
and colors closely resemble all the leading varieties of leather. The
product Leatherwove contains no leather.
PAR. 4. For several years, and until after the filing of complaint
herein, respondents in designating a particular style of Chase Leatherwove frequently used the term " buckskin " on samples, in sample
books, in circulars, and on shipping tags used in the sale and the
promotion of the sale of the product Chase Leatherwove. These
samples, sample books, circulars, and shipping tags containing the
word " buckskin " as aforesaid were printed and distributed by respondents L. C. Chase & Co. at the expense of the respondent Sanford Mills. These sample books and circulars were distributed in
large quantities by respondents L. C. Chase & Co. to said customersabout 2,000 books a year.
The term " buck::;kin " is understood by the trade and consuming
public to mean a leather made from the skin or hide of an animal,
usually a deer. Funk & '\Vagnalls Standard Dictionary defines the
term "buckskin" as a soft, strong, pliable, grayish or yellowish oildressed or brains-dressed leather, properly made from deerskin but
now chiefly from sheepskin.
PAR. 5. The sales of said Chase Leatherwove for the year 1930
were between $700,000 and $800,000, and in some years such sales
have exceeded $2,000,000. Over $250,000 have been expended in
advertising Chase Leatherwove. Respondents have between 1,200
and 1,500 customers scattered throughout the several States of the
United States.
PAR. 6. The name" buckskin" as so applied to Chase Leatherwovc
is false and misleading, and by its said use respondents have put their
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said artificial and imitation product bearing such false and misleading name into the channels of trade, and have thereby furnished their
customers and those dealing with them the means to misrepresent
that the goods made from such Leatherwove were made of leather,
and the term " buckskin " as so used suggests the use of said term by
their said customers and the customers of their said customers, and
its said use has the tendency and capacity to deceive ultimate purchasers of products made in whole or in part of Leatherwove into
the belief that they are made in whole or in part of leather, and to
divert trade to respondents from their said competitors and to otherwise injure them.
CONCLUSION

The above alleged acts and practices are all to the prejudice of the
public and to respondents' competitors, and constitute unfair methods
of competition in commerce within the intent and meaning of section
5 of an act of Congress entitled "An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,"
approved September 26, 1914.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission on the complaint of the Commission, the answer of the
respondents, the testimony taken and the record herein, and the
Commission having made its findings as to the facts and conclusion
that the respondents have violated the provisions of an act of
Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,"
It is now ordered, That respondents, Sanford Mills and 0. F.
Kendall, W. H. Mertz, J. E. Nelson, James Clemons, Henry C.
Hopewell,
P. Underhill, F. B. Hopewell, and F. C. Hopewell,
copartners doing business under the name and style of I.~. C. Chase
& Co., cease and desist from using the name or term "buckskin,"
or any other word, term or phrase of like import on samples, in
sample books, in circulars, on shipping tags or in any other manner
in connection with the advertising, sale, or offering for sale in commerce among the several States of the United States or within the
District of Columbia of a product not made of leather.
It is fwrther ordered, That the respondents, Sanford Mills and
0. F. Kendall, W. H. Mertz, J. E. Nelson, James Clemons, Henry C.
Hopewell, ,V, P. Underhill, F. B. Hopewell, and F. C. Hopewell,

,V.
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copartners doing business under the name and style of L. C. Chase
& Co., shall, within 60 days after the service upon them of a copy of

this order to cease and desist, file with the Commission a report in
writing setting forth in detail the manner and form in which they
have complied with the order to cease and desist hereinbefore set
forth.
ORDER OF DISl\fiSSAL AS TO WORD " LEATIIERWOVE "

This proceeding having been heard by the Federal Trade Commission on the complaint of the Commission, the answer of the respondents, the testimony taken and the record herein, and the Commission
being now duly advised in the premises,
It is ordered, That the complaint herein be, and the same is hereby
dismissed as to the use of the word "Leatherwove."

•
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JOHN C. HERMAN AND ED\VIN S. HERMAN, PARTNERS,
DOING BUSINESS AS JOHN C. HERMAN & COMPANY
COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC.
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914.
DocTcet 1143.

Complaint, Mar. 8,

192~-Decision,

lt'eb. 27,

II

19.1.~

Consent order requiring respondent partner cigar manufacturers to cease and
desist use of word "Havana" in connection with sale of their so-called
"Havana Darts" cigars, containing no Havana or Cuban tobacco, or from
applying word "Havana" to cigars not composed entirely of such tobacco,
or using any other name, statement, etc., falsely implying or importing a
Havana or Cuban tobacco content; as in snit! order set forth and qualified.

Mr. Henry

~Miller

for the Commission.
CoMPLAINT

Acting in the public interest pursuant iu the provisions of an act
of Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that John
C. Herman and Edwin S.Herman, partners doing business under the
trade name and style John C. Herman & Co., hereinafter referred
to as respondents, have been and are using unfair methods of competition in interstate commerce in violation of the provisions of
section 5 of said act, and states its charges in that respect, as follows:
PARAGRAPH 1. Respondents are partners doing business under the
trade name and style John C. Herman & Co., with their place of
business in the city of Harrisburg, State of Pennsylvania. They are
engaged in the manufacture of cigars and the sale thereof to wholesale and retail dealers located at points in various States of the
United States. They cause said cigars when so sold to be transported
from their said place of business in the city of Harrisburg, Pa., into
and throng~ other States of the United States to said vendees at
their respective points of location. In the course and conduct of
their said business, respondents are in competition with other individuals, partnerships, and corporations engaged in the sale and transportation of cigars in commerce between and among various States
of the United States.
PAR. 2. For many years prior to the date hereof, tobacco has Leei1
and is now a commercial export product from the island of Cuba and
the term "Havana" tobacco has for many years meant, nnd still
means to the cigar tobacco trade, the cigar trade and the consuming
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public, tobacco grown on the island of Cuba. Many among the
said trades and many of the consuming public have for many years
considered and still consider that cigars made of said Havana tobacco
are superior in quality to cigars made of tobacco grown elsewhert'
than on the island of Cuba.
PAR. 3. Among the cigars manufactured and sold by respondents
in interstate commerce as in paragraph 1 hereof set out, are certain cigars named and designated by respondents Havana Darts.
Respondents pack their said Havana Darts cigars in boxes and containers upon which respondents cause to be set forth in sundry places
and positions, said name Havana Darts printed in large and conspicuous letters together with statements to the effect that said cigars are
made of Havana tobacco as in paragraph 2 hereof defined, and upon
each said cigars respondents cause to be placed a band and label upon
which said name, Havana Darts, is conspicuously printed and set forth.
Respondents ship and deliver said cigars so packed, labeled and
banded, to aforesaid dealer vendees. Said wholesale dealer vendees
resell said cigars to retail dealers and ship and deliver said cigars,
still so packed, labeled, and banded, to their said retail dealer vendees.
Said retail dealer vendees, both those who purchase said cigars
directly from respondent and those who purchase same from said
wholesale dealers, offer for sale and sell said cigars, still so packed,
labeled, and banded, to the consuming public.
PAR. 4. The use by respondents of said name and designation
Havana Darts in the packing, labeling, and banding of their said
cigars, all as in paragraph 3 hereof set out, has the capacity and
tendency to and does mislead and deceive many among the aforesaid
trades and many of the consuming public into the belief that the
respondents' said Havana Darts cigars are composed of Havana
tobacco, as in paragraph 2 hereof defined, and causes many of said
trades and many of the consuming public to purchase respondents'
said Havana Darts cigars in that belief. In truth and in fact,
respondents' said Havana Darts cigars contain no Havana tobacco,
as in paragraph 2 hereof defined, and are composed entirely of
tobacco grown elsewhere than on the island of Cuba.
PAR. 5. There are among the competitors of respondents referred
to in paragraph 1 hereof, many who sell cigars composed of Havana
tobacco, as defined in paragraph 2 hereof, and who rightfully and
lawfully represent their said cigars to be so composed. There are
others of such competitors who sell cigars manufactured of tobacco
other than said Havana tobacco and who in no wise represent that
their said cigars are composed of said Havana tobacco. Respondents' acts and practices, all in this complaint above set out, tend to
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divert business from and otherwise injure and prejudice said com·
petitors.
PAR. 6. For about five years last past, respondents have engaged
in the acts and practices under the circumstances and conditions and
with the results hereinbefore set out.
PAR. 7. The above alleged acts and practices of respondents are
all to the prejudice of the public and of respondents' competitors,
and constitute unfair methods of competition in commerce within
the intent and meaning of section 5 of an act of Congress entitled
"An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September 2G, 1914.
ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," th~
Federal Trude Commission issued and served its complaint in this
proceeding upon John C. Herman and Edwin S. Herman, partner~
doing business under the trade name and style John C. Herman &
Co., respondents above named, in which complaint it is charged that
respondents have been and are using unfair methods of competition
in interstate commerce in violation of the provisions of section 5 of
said act.
Respondents not having filed answer to said complaint within the
time therein specified, a hearing for the taking of testimony with
respect to the charges in said complaint was held pursuant to order
and notice before an examiner of the Commission thereto duly appointed. At said hearing respondents entered their appearances in
this proceeding and submitted their answer to said complaint with
request that the same be filed and accepted by the Commission,
whereupon said hearing for the taking of testimony was closed. In
said answer to the complaint respondents formally state in writing
that they desire to waive hearing on the charges set forth in the
complaint and not to contest the proceeding, that they refrain from
contesting the proceeding and consent that the Commission m:ty
make, enter, and serve upon them an order to cease and desist from
the violations of the law alleged in the complaint. Respondents
also request in said answer that the Commission proceed to final
disposition of this proceeding upon said answer pursuant to the
provisions of paragraph 2 of Rule III of the Commission's Rules of
Practice and without further hearings.
The said answer of the respondents was duly accepted and filed by
the Commission, and thereupon this proceeding came on before the
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Federal Trade Commission on the entire record, and the Commission
having duly considered the same and being fully advised in the
premises.
It is now ordered, Pursuant to paragraph 2 of Rule III of the
Rules of Practice heretofore adopted by the Commission and still in
force, that respondents John C. Herman and Edwin S. Herman, their
agents, representatives, servants, employees, and successors in business, in connection with or in the course of the sale or distribution
of cigars in interstate commerce, do cease and desist:
(1) From using or causing to be used the word~' Havana" in the
brand name or designation " Havana Darts" for any such cigars
which are not composed wholly of Havana or Cuban tobacco, unless
in each instance when and where so used said brand name or designation be immediately accompanied by a statement, assertion or phrase
which is equally prominent and conspicuous and which clearly and
unequivocally indicates or states the fact, respectively, that said
cigars do not contain any Havana or Cuban tobacco, or that the
cigars contain such tobacco in part only, as the case may be.
(2) From directly or indirectly applying the word "Havana."
singly to any such cigars which are not composed entirely of Havana
or Cuban tobacco.
(3) From directly or indirectly applying to any ofsuch cigars
any other name, designation, statement, assertion, phrase or representation which implies, or imports that such cigars contain Havana
or Cuban tobacco in whole or in part when such is not the fact.
It is further ordered, That said respondents John C. Herman and
Edwin S. Herman shall, within 60 days after the service upon them
of a copy of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which they have
complied with the order to cease and desist hereinbefore set forth.
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'fHE MATTER OF

JOSEPH B. DRANDLER
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 19Z1.

Oomplaint, Feb.

~7.

1931-Decision, Feb.

~9. 193~

Where an 1ndivldual deaUng as manufacturer's agent in a knitted Astrakhan
cloth fabric, imitating Persian Iamb fur on the outer or wool Angora pile
side thereof, and In the sale of a large part thereof to a cloak manufacturer for latter's use In manufacture of garments (1) sold by him in
competition with genuine Persian lamb fur coats, and Astrakhan coats
resembling the appearance thereof, and (2) so lined and made up as not to
permit purchasers and prospective purchasers of said manufacturer's retail
dealer vendees to see the reverse side of the fabric in question without
tearing or ripping the lining of the garment,
Adopted the phraf:e "Persian pelt" as a name for said fabric and furnished
aforesaid manufacturer labels displaying words " Persian pelt-registered
U. S. A.," In gold colored letters on black, for latter's use in labeling
garments made by him thereof as aforesaid, and made such statements In
advertising garments above referred to in a women's wear trnde periodical,
and fn rotogravure circulars as "excellent copy of the Persian lamb fur.
The difference can hardly be detected at sight. Feature in the ensemblecoat and beret of Persian pelt consigned to us exclusively," and "cold days
would prove welcome to a smart coat and beret of Persian pelt, a fabric
that is a remarkable reproduction of Persian lamb," and featured wol'lli'l
"Persian lamb" in circulars distributed among retail dealers by snid manufacturer under said individual's instructions;
With tendency and capacity to deceive and mislead purchasing public into
believing said coats to be of Persian lambskin, Induce the purchnse thereof
fn reliance on such belief, and with en'ect of placing in the hands of retailers, through manufacturers and other thus supplied with aforesaid
labels, means of consummating a fraud upon the pmchasing public, and with
capacity and tendeney to divert trade from and other\\-ise prejudice nn<l
injure competitors, and operate as a restraint upon and a detriment to the
freedom of fair and legitimate competition In the fabric cnat, and fur coat,
businesses :
lleld, That such practices, under the circumstances and conditions set forth,
were to the prejudice of the public and competitors, and constituted unfair
methods of competition.

Mr. Robert ll. lVinn for the Commission.
Mr. MarJJwell E. Sparrow, Mr. Herman Levy, and Mr. William
Michaels, of New York City, for respondent.
SYNoPsis

oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission act, the Commission charged
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respondent individual, engaged in sale and distribution of a knitted
fabric with a wool pile, and with principal place of business in New
York City, with naming product misleadingly, misbranding or mislabeling, and advertising falsely or misleadingly, in violation of the
provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce; in that respondent
designates aforesaid product " Persian pelt " and supplies garment
manufacturer vendees with labels bearing said words, nothwithstanding fact product in question was not made from pelt of the Persian
lamb or of any other animal; with capacity and tendency to mislead
and deceive purchasing public into believing garments fabricated or
made thereof and labeled as aforesaid, were made from the pelt
of some animal, and with effect of inducing purchase thereof in reliance on such erroneous belief, and with capacity and tendency so to
do, and to divert trade from and otherwise injure competitors; all
to the prejudice of the public and competitors.
Upon the foregoing complaint, the Commission made the following:
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon Joseph B. Drandler, an individual, hereinafter
referred to as respondent, charging him with unfair methods of
competition in commerce in violation of the provisions of section
5 of said act.
The respondent having entered his appearance and having filed
his answer herein, hearings were had, and evidence was thereupon
introduced on behalf of the Commission and on behalf of the respondent before an examiner of the Federal Trade Commission theretofore duly appointed.
Thereupon this proceeding came on for final hearing on the brief
and oral argument of counsel for the Commission (counsel for the
respondent having failed to file a brief or to appear at the oral
argument although duly notified thereof), and the Commission
having duly considered the record and being fully advised in the
premises, makes this its findings as to the facts and conclusion
drawn therefrom:
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent Joseph B. Drandler is an individual
doing business under that name, with his principal place of business located in the city of New York in the State of New York.
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For more than one year last past he has been engaged as a ·manufacturer's agent in the sale and distribution of a knitted fabric
with a wool and Angora pile in commerce between and among
various States of the United States. Respondent caused this product when sohl to be shipped from the factory or plant of the Tingue
Manufacturing Co., Seymour, Conn., manufacturer thereof, to the
purchaser or purchasers thereof located in a State or States of the
United States other than the State of origin of such shipment.
In the course and conduct of his business the respondent was at all
times herein referred to in competition with other individuals and
with firms, partnerships, and corporations engaged in the sale and
distribution in interstate commerce of similar and competitive products.
PAR. 2. The fabric above referred to is an astrakhan cloth, an
imitation of Persian lamb fur. During the year 1930 the respondent
sold this product to manufacturers of coats to be made by such mnnu·facturers into coats and sold to the purchasing public in that form.
Respondent also sold the said fabric to department stores to ue sold
by the yard over the counter. About 75 per cent of this product sold
by respondent was sold to coat manufacturers and about 25 per cent
to department stores.
PAu. 3. Respondent has adopted the phrase " Persian Pelt " as
a name for the said fabric product. Under that name respondent has
offered for sale and sold the said fabric as aforesaid. Practically all
of said fabric, sold as aforesaid, has been sold by the respondent to the
firm of Sisselman & Cohan, a cloak and suit manufacturer at 501
Seventh Avenue, New York City. 'When this fabric was sold by
respondent to Sisselman & Cohan it was usually shipped from the
manufacturing plant of the Tingue Manufacturing Co. at Seymour,
Conn., direct to Sisselman & Cohan upon orders secured by respondent. In some instances the fabric was shipped first to the respondent
and then from the respondent's place of business in New York City
to Sisselman & Cohan.
PAn. 4. In connection with the sale of this fabric to Sisselman &
Cohan the respondent had made and furnished the said firm of Sisselman & Cohan with more than one thousand coat labels. These labels
were marked with the words "Persian Pelt." The wording on the
labels was in gold colored letters upon a black background surrounded
by a gold colored border, and was as follows: "Persian Pelt-Registered U. S. A." These labels were sewed into coats manufactured
of the said fabric by Sisselman & Cohan and were sold by Sisselman
& Cohan to retail dealers in various States of the United States other
than the State of New York.

JOSEPH B. BRANDLER
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PAR. 5. As an inducement to purchasers and prospective purchasers
of coats manufactured by Sisselman & Cohan and labeled "Persian
Pelt" as above, the respondent inserted advertisements in the 'Vom·
en's 'Vear Daily, a trade paper circulated generally throughout the
United States and sold to the women's wear trade. One such ad·
vertisement appeared in the Women's ·wear Daily for Thursday,
September 4, 1930, on page 23 of section 1. This advertisement in·
eluded a picture of a young woman wearing a " Persian Pelt " coat
and is worded as follows :
Black, most excellent copy of the Persian lamb fur. The di1rerence can
hardly be detected at sight. Feature In the ensemble--coat and beret of Persian
Pelt consigned to us exclusively.

The firm of Sisselman & Cohan acting under instructions from
respondent Brandler distributed to retail dealers a circular prepared
by respondent Brandler, which circular features Persian Pelt as the
nearest imitation to Persian lamb, and as being sold exclusively in the
United States by the firm of Sisselman & Cohan, Inc. Respondent
also advertised the product which he called Persian Pelt in roto·
gravure advertising circulars. One such advertisement read in part
as follows:
Cold days will prove welcome to a smart coat and beret of Persian Pelt, a
fabric that Is a remarkable reproduction of Persian lamb.

PAR. 6. The coats manufactured by the firm of Sisselman & Cohan
of the product called Persian Pelt by the respondent were sold by the
said firm of Sisselman & Cohan to retail dealers in various States of
the United States, particularly in the Northern States. These retailers in turn resold the said coats with the label above referred to
sewed therein to individual consumers. These coats were sold to the
individual consumers under the name Persian Pelt. The coats were
fully lined and the lining was sewed so that purchasers and prospective purchasers were unable to see the reverse side of the product
called Persian Pelt without tearing or ripping the lining.
PAn. 7. The fabric termed by respondent Persian Pelt is an
imitation and reproduction of the fur of the Persian lamb on the
outer or pile side of the fabric.
PAR. 8. The word " Persian " is used in the fur trade to designate,
mean, and refer to the skins of the Persian lamb or coats made of
such skins. The word " pelt " means and is generally understood to
mean the fur covered skin of an animal. Coats made of the product
sold by the respondent under the name Persian Pelt are sold in
competition with Persian lamb coats and with coats manufactured of
other astrakhan fabrics which closely resemble in appearance Persian
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lamb fur. The use by the respondent of the name Persian Pelt or of
the word "Persian " or of the word "Pelt," to label, describe or refer
to the said astrakhan fabric has the tendency and capacity to deceive
and mislead the purchasing public into the belief that coats manufactured thereof and so advertised, labeled and referred to as Persian
Pelt are in fact manufactured of the skin of the Persian lamb, and
to induce the purchase of such coats in reliance upon such belief and
thereby to divert trade from and otherivise injure competitors of
respondent.
PAR. 9. The respondent in furnishing coat manufacturers or others
with labels bearing the words " Persian Pelt" to be used or which
may be used in coats manufactured of the said astrakhan fabrics as
sold by the respondent places in the hands of the coat manufacturers
or others and through the coat manufacturers places in the hands of
retail dealers a means of consummating a fraud upon the purchasing
public.
PAR. 10. The use by respondent of the name Persian Pelt to label,
describe, or refer to the said astrakhan fabric, or to coats manufactured of the said astrakhan fabric, and placing in the hands of
others a means whereby they may so label coats made of the said
fabric has the capacity and tendency to divert trade from and otherwise prejudice and injure the competitors of respondent and to operate as a restraint upon and a detriment to the fredom of fair and
legitimate competition in the fabric-coat business and in the fur-coat
business.
CONCLUSION

The practices of respondent, Joseph D. Drandler, under the conditions and circumstances described in the foregoing findings are to
the prejudice of the public and respondent's competitors and are unfair methods of competition in commerce and constitute a violation
of the act of Congress approved September 26, 1914, entitled "An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been hear<.! by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent and the testimony taken and brief filed therein, and the
Commission having made its findings as to the facts with its conclusion that the respondent has violated the provisions of an act of
Congress approved September 26, )914, entitled "An act to create
a Federal Trade Commission, to ddinA itG powers and duties, and
for other purposes,"
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It is now ordered, That the respondent, Joseph B. Brandler, his
agents, representatives, and employees, in selling and/or offering for
sale in commerce among the several States of the United States, or in
the District of Columbia, the knitted fabric or textile described in
the findings as to the fact herein, and any similar knitted fabric
or textile and/or in selling and offering for sale any such knitted
fabric or textile for manufacture into wearing apparel to be sold or
offered for sale in the commerce aforesaid, cease and desist from:
1. Labeling, representing, advertising such fabrics or textiles as
Persian Pelt.
2. Labeling, advertising, representing such fabrics or textiles as
Persian.
3. Labeling, advertising, representing such fabrics or textile as
Pelt.
·
4. Furnishing or causing to be furnished to purchasers of such
fabrics or textiles labels, tags, or other markers bearing the word
"Persian " or bearing the word "Pelt," or bearing the phrase "Persian Pelt," in order that the said purchasers may place said labels,
tags, or other markers in garments manufactured for resale by said
purchasers of the said fabrics or textiles.
It is further ordered, That respondent shall within 30 days from
the date of the service upon it of the order herein file with the Commission a report in writing setting forth in detail the manner and
form in which the order has been complied with anrl conformed to.
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'l'UE ~lATTER OF

H. H. BROOTEN & SONS, INC.
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF' AN ACT OF CONGRESS APPROVED SEPT. 26, 11114

Docket 1927. Complaint, Mar. 16, 1931-Decision, Feb. 29, 1932

Where a corporation engaged in the distribution and sale in both liquid and
solid form of a shaleUke mineral of alleged therapeutic or curative propei'Ues, for external and internal use, and in the operation of a sanitarium for
treatment based on application and use of aforesaid product,
(a) Represented aforesaid so-called Brooten's Kelp Ore in circulars, lenfletR,
labels, and othet· advet·tising media as a remedy and cure for sugar diabetes,
pernicious anaemia, tubercular formation of the bone, cancer, asthma, and
arthritis, and as of substantial benefit to sufferers therefrom, facts bein~
said product was of no particular therapeutic value nor of any substantial
benefit for diseases and affiictlons svecifled;
(b) Falsely represented said product as effective for trentment of pain,
inflammation, and catarrhal conditions in the body and "in treatment and
elimination of glandular, follicular, and fibroid tumors," and as a "healing
power," facts being said product had little effect, if any, on conditions
specified, or in the treatment thereof;
(c) Falsely represented said product as a "time-tried remedy" and a
"remarkable combination of cllemical essentials, compounued in the laboratories of 1\fother Nature," " u~;ed anu recommended by thousanus of sufferers
from digestive, sldn and constitutional diseases," und as "provin.~ of
inestimable value in hundreds of cases where the digestive an<l eliminative
organs are at fault," and UIJeXI't•llPd as a local nntl~eptlc, facts being It had
little If any beneficial effect for :Iforesaid conditions and ailnwnts or use~,
and was not a time·trietl remedy; and
(d) Falsely represented said product as having magnetic healing vowrrs, and
vibration as the fundamental. creative vital force, and main agent in said
Kelp Ore, and latter as so charged with vibration that it overpowered and
corrected In users thereof allegPd results of harmful vibrations, fact bein.~
product had no magnetic, vibratory healing properties;
With effect of operating to mislead and deceive public and particularly sufferers
from various aliments into believing that through purchase and use of
aforesaid product as directed, or through becoming patients at said cor·
poration's sanitarium, they would be benefited, remedied or cured of the
various diseases an<l aliments specified, and with tenuenr.y and capacity
so to do, and thereby <li>ert tra1le to snid corporation from its competitors dealing in mineral salts, dmgs, remedies, and other medicaments of
therapeutic value:
IIeld, That such practices, under the circumstances set forth, were to the
prejudice of the publlc and competitors, and constituted unfair methods
of competition.

Mr. Ellis Debruler for the Commission.
Mr. George P. Win8low, of Tillamook, Oreg., for respondent.
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SYNOPSis OF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission charged
respondent, an Oregon corporation engaged in distribution and sale
in liquid and solid form of a shalelike mineral of alleged therapeutic
or curative properties, under designation "Brooten's Kelp Ore," and
in transmitting through the mails circulars and other advertising
literature soliciting customers and paying patients for its health resort at or near Cloverdale, where principal treatment or cure consisted in application and use, externally and internally of said kelp
ore, with advertising falsely or misleadingly and misbranding or
mislabeling, in violation of the provisions of section 5 of said act,
prohibiting the use of unfair methods of competition in interstate
commerce.
Respondent, as charged, engaged as aforesaid in sale of said product from material mined on its premises, a mineral consisting of a
shalelike clay with iron and aluminum sulphates with a trace of
sulphur, represents in its aforesaid circulars, labels, etc., that said
kelp ore, in both liquid and solid form and whether used externally
or internally, according to directions, will be of substantial therapeutic benefit, remedy and cure for sugar diabetes, pernicious anaemia,
tubercular formation of the bone, cancer, and various other diseases
and ailments 1 and further that said ore has certain extraordinary
vibratory magnetic healing properties,• facts being that while mineral
material in question acts and operates as an antiseptic astringent
mineral water, it will not act or operate as a benefit, remedy, or cure
for the diseases and ailments specified or be effective therein, is not
a healing power or time tried remedy, nor possessed of "magnetic
vibratory healing properties."
The foregoing representations of fact, as alleged, distributed by
"respondent in interstate commerce are calculated, have a tendency,
and operate to mislead and deceive the public, and particularly that
portion thereof which is suffering from various forms of human
ailments, into the erroneous belief that by purchasing and using
Set forth In the finding~.
.As alleged In the complaint, "respondent represents to the public that vibration mnkes
the world, Is the founder of life and the main agent In Kelp Ore ; tba t millions of years
11go vibration was so Immense that It worked on this l<elp deposit and charged It so strong
thnt to-dny, when p1·operly treuted, It controls other vibrations which are a detriment to
humans and cnuse much sickness; thnt Intelligent bumnn thou~bts mntPrlallze ln the
body and form a silicate causing sickness, and that Kelp Ore bas so many more vibrations
than harmful or angry thoughts forming such silicate that when a bumnn being drinks
or takes a Kelp Ore bntb or puts on a Kelp Ore poultice, vibrations are overpowered and
brought back to nol'mnl; and that the ~nld Kelp Ore bas magnetic healing powers."
•
632-33-:i
1
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respondent's Kelp Ore according to directions, or by becoming paying
guests at its health resort and sanitarium aforesaid, they will be
benefited, remedied or cured of their divers and sundry diseases
and ailments"; to the prejudice of the public and competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent above named, charging it with
the use of unfair methods of competition in commerce in violation of
the provisions of said act.
The respondent entered its appearance, through its attorney, and
filed its answer herein, and thereafter a hearing was had and evidence was introduced before Commissioner \Villiam E. Humphrey,
acting as an examiner of the Federal Trade Commission in such
matter, he having been theretofore duly appointed by the Commission to sit in the taking of the testimony.
Thereupon this proceeding came on for final hearing, and counsel
for the Federal Trade Commission and also counsel for respondent
having submitted briefs, neither counsel appearing to argue the
matter orally before the Commission, and the Commission having
duly considered the entire record, and being now fully advised in
the premises, makes this its findings as to the facts and conclusion
drawn therefrom :
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent is a corporation organized and existing
under the laws of the State of Oregon, and has its office and principal place of business at Cloverdale, Oreg., and is now and for more
than two years last past has been engaged in the distribution and
sale in both liquid and solid form of a shalelike mineral of alleged
therapeutic or curative properties, which respondent designates as
Brooten's Kelp Ore. In solid form this mineral is a shalelike clay,
containing iron and aluminum sulphates with a trace of sulphur,
and in liquid form it is an aqueous solution of iron and aluminum
sulphates with traces of calcium, magnesium, and potassium salts.
One analysis furnished by respondent reads as follows:
(1) The acldlty ls rather high; the solution is acid to methyl orange indicator (Ph color change 4.4--4.6) Ph of sclutlon is approximately 2.4.
(2) The solution contains considerable iron and aluminum sulphate in
solution.
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(3) The insoluble material contained in the bottle was found to consist of
the oxides or hydrated oxides of ferric iron, aluminum, and slllcon. By far
the greater part of this precipitate is due to Iron.
.( 4) No nitratef', carbonates, bromides, or iodides were found in the solution.
(5) The acidity of the solution is probably due to hydrolosls (the interaction
of the Ions of iron and aluminum sulphate with the ions of water).

Respondent mines said mineral on its premises at or near Cloverdale, Oreg., and when packed or bottled causes the same when sold
to be transported from the city of Cloverdale, Oreg., into and
through the various States of the United States for delivery to the
purchasers thereof, and in transmitting the same through the mails
from its principal place of business in Oregon as aforesaid to various and diverse places in the several other States of the United States
uses circulars, leaflets, and other advertising literature, soliciting
prospective customers and paying patients for its health resort or
sanitarium located at or near Cloverdale, Oreg., known as Brooten's
Baths and Sanitarium, where the principal treatment or "cure "
given is the application and use, externally and internally, of the
said shalelike mineral designated as Kelp Ore.
In the course and conduct of its business as heretofore set out, respondent is and has been at all times hereinafter referred to in competition with other individuals, partnerships, and corporations engaged in the sale and distribution in interstate commerce of mineral
salts, drugs, remedies, and other medicaments of some therapeutic
value.
PAR. 2. In the course and conduct of its business by means of circulars, leaflets, labels, and other advertising media, mailed and distributed in interstate commerce, respondent has represented and does
represent that Brooten's Kelp Ore in both liquid and solid form, and
when used either externally or internally or both according to directions, will be of substantial benefit, remedy and cure for:
Sugar diabetes
Pernicious anaemia
Tubercular formation of the bone
Cancer
Asthma
Arthritis

and that it is" effective where pain, inflammation, and catarrhal conditions are present in the vaginal cavities and in the treatment and
elimination of glandular, follicular, and fibroid tumors"; that it is
a "healing power"; that it is a." time-tried remedy"; that "this
remarkable combination of chemical essentials, compounded in the
laboratories of Mother Nature, is being used and recommended by
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thousands of sufferers from digestive, skin and constitutional diseases "; that "Brooten's Kelp Ore is proving of inestimable value in
hundreds of cases where the digestive and eliminative organs are at
fault, and applied locally as an antiseptic it is unexcelled.
In certain of its circulars and advertisements also distributed in
interstate commerce, respondent represents to the public that vibration makes the world. It is the founder of life and the main agent
in Kelp Ore; that millions of years ago vibration was so immense it
worked on this kelp deposit and charged it so strong that to-day when
properly treated it controls other vibrations which are a detriment to
humans and cause much sickness; that intelligent human thoughts
materialize in the body and form a silicate causing sickness and that
Kelp Ore has so many more vibrations than harmful and angry
thoughts forming such silicates that when a human being drinks
or takes a Kelp Ore bath or puts on a Kelp Ore poultice vibrations
are overpowered and brought back to normal; and that the Kelp Ore
has magnetic healing powers.
PAR. 3. The Commission finds that in truth and in fact the said
mineral material known as Brooten's Kelp Ore or Kelp Ore, in both
solid and liquid form, when used externally or internally or both
according to respondent's directions, acts and operates, possibly, as
an antiseptic astringent mineral water and is not of any particular
therapeutic value, and is not of any substantial, if any, benefit or
remedy, and is not a cure to or of persons afllicted with sugar diabetes,
pernicious anremia, tubercular formation of the bone, cancer, asthma,
or arthritis, and that it has little, if any, effect where pain, inflammation and catarrhal conditions are present in the vaginal cavities,
nor in the treatment and elimination of glandular, follicular or
fibroid tumors, and is not a healing power nor a time-tried remedy,
and has little, if any, beneficial effect for digestive, skin or constitutional diseases, and does not aid the digestive or eliminative organs,
nor is it an unexcelled antiseptic, anJ that it has no magnetic vibratory healing properties.
PAR 4'. The Commission further finds that the above and foregoing misrepresentations of fact concerning the curative properties
of Brooten's Kelp Ore, or Kelp Ore, distributed by respondent in
interstate commerce, are calculated, have a tendency to and operate
to mislead and deceive the public, and particularly that portion which
is suffering from various forms of human ailments, into the erroneous
belief that by purchasing and using respondent's Kelp Ore according
to directions, or by becoming paying guests at its health resort and
sanitarium hereinabove referred to, that they will be benefited,
remedieJ or cured of their di \·erse and sundry diseuses and ailments,
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and thereby to divert trade to respondent H. H. Brooten & Sons, Inc.,
from its competitors.
CONCLUSION

By reason of the foregoing, it is concluded by the Commission
that the acts and things above alleged to have been clone by respondent are to the prejudice of the public and to competitors of the
respondent and constitut~ unfair methods of competition in commerce, within the intent and meaning of section 5 of an act of
Congress entitled "An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposM," approved
September 26, 1914.
ORDER TO CF.ASE AND DESIST

This proceeding having been heard by the Federal Tr·ade Commission on the complaint of the Commission, the answer of the
respondent, the testimony taken and briefs filed herein by counsel
for the Commission and counsel for respondent, and the Commission
having made its findings as to the facts and conclusion that respondent has violated the provisions of an act of Congress approved
September 26, 1914, entitled "An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,"
It is now ordered, That respondent, H. H. Brooten & Sons, Inc.,
its officers, agents, representatives, and employees and all persons
associated or connected with said corporation in any manner whatsoever cease and desist from making statements and representations
in advertisements, circulars, leaflets, labels and/or other advertising
medb, mailed and distributed in interstate commerce(1) That Brooten's Kelp Ore, or Kelp Ore, or the same material or
substance under any other name, in either liquid or solid form, whC'n
used either externally or internally or both, will be of substantial
therapeutic benefit, ·:emedy and cure for sugar 1liabetes, pernicious
anaemia, tubercular formation of the bone, cancer, asthma or
arthritis.
(2) That the usc of Brooten's Kelp Ore, or the same material
or substance under any name, is effective where pain, inflammation,
and catarrhal conditions are present in the vaginal cavities, and
in the treatment or elimination of glandular, follicular and fibroid
tumors.
(3) That Brooten's Kelp Ore, or the same material or substance
under any name, is a healing power and a time-tried remedy.
( 4) That Brooten's Kelp Ore, or the same material or substance
under any name, is a remarkable combination of chemical essentials
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compounded in the laboratories of Mother Nature, and that it is
being used and recommended by thousands of sufferers from digestive, skin, and constitutional diseases.
(5) That Brooten's Kelp Ore, or the same material or substance
under any name, is proving of inestimable value in hundreds of
cases where the digestive or eliminative organs are at fault, and that
when applied locally as an antiseptic it is unexcelled.
(6) That vibration makes the world and is the founder of life and
the main agent in Kelp Ore, and that millions of years ago vibration
was so immense that it worked on this kelp ore deposit and charged it
so strong that to-day, when properly treated, it controls other vibrations which are a detriment to humans and cause much sickness.
(7) That intelligent human thoughts materialize in the body and
form a silicate causing sickness, and that Kelp Ore has so many
more v-ibrations than harmful or angry thoughts forming such silicate that when a human being drinks or takes a Kelp Ore bath, or
puts on a Kelp Ore poultice, vibrations are overpowered and brought
back to normal.
(8) That Kelp Ore has magnetic healing powers.
And it is further ordered, That respondent shall, within 60 days
after the service upon it of a copy of this order, file with the Commission a report in writing, setting forth in detail the manner and form
in which this order has been complied with and conformed to.
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"\V. H. SNYDER, R. P. SNYDER, AND ROGER N. SNYDER,
PARTNERS, DOING BUSINESS AS ,V, H. SNYDER &
SONS
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1441.

Complaint, Mar.

4.

1921-Decision, Mar. S, 1932

Where the words" Havana" or "Habana" had long since been used and understood by the cigar purchasing and consuming public of the United States
and by cigar manufacturers and dealers as meaning and designating
tobacco grown in Cub.a, of high grade, such tobacco had long been imported
into the United States and extensively used and consumed therein In
cigars made in whole or in part thereof, cigars made of such tobacco were
considered by many as having an improved quality and desirabllity by
reason of such fact, and enjoyed a largE' demand in the United States, and
purchase thereof was preferred by many of the dealers and consuming
public; and thereafter a domestic firm engaged in manufacture and sale
of domestic cigars, containing no Havana or Cuban tobacco,
(a) Named, banded, and advertised one of their aforesaid cigars as "llavana
Fruit," and displayed said name and the words" Guaranteed Mild Havana"
conspicuously in numerous places on the containers in which offered the
public, together with glass display cigar box llds, supplied by it and bearing
aforesaid name, and so framed and planned that retailer's use thereof
resulted In display of aforesaid legends, and concealment of inconspicuous
notice on inside hinge strap that cigars were made " from ripe domestic
tobacco " ; and
(b) Named, banded, and advertised a clgnr made and sold as aforesaid,
"Havana Velvet," and so labeled the containers thereof, together with a
depiction of Cuban tobacco plantation showing Havana tobacco under
cultivation;
With elrect of misleading and deceiving a large and substantial number of the
purchasing and consuming public into buying aforesaid cigars as and for
those composed in whole or In part of Havana, l. e., tobacco grown in Cuba,
and of unfairly diverting trade fl"om competitors dealing in cigars St)
composed In fact and rightfully and truthfully so advertising, representing,
banding, and lnbellng tlle same, and from competitors dealing in cigars
composed wholly of domestic tobacco and of non-Cuban tobacco, and neither
l.oanding, labeling, advertising, nor otherwise representing their said cigars
as containing any Havana or Cuban tobacco, and with capacity and tendency
so to n1islead and deceive and unfairly divert trade from competitors, and
to operate as a competitive burden upon sale of afore9Uid competitive
cigars:
1Ield, That such acts and practices, under the conditions and circumstances set
forth, were to the injury and prejudice of the public and competitors, and
<'Onstltuted unfair methods ot competition.
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Mr. Henry Millet• for the Commission.
Mr. JoAn lValslt and Mr. L.A. Sp-iess, of Washington, D. C., for
respondents.
SYNOPSIS oF Co:urLAI!'IT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission charged
respondents,
H., R. P., and Roger N: Snyder, partners engaged
H. Snyder & Sons in the manufacture of cigars and sale
as
thereof to wholesale dealers in various States, and with principal
place of business in Windsor, Pa., with naming product misleadingly,
misbranding or mislabeling and advertising falsely or misleaLlingly,
in violation of the provisions of section 5 of said act, prohibiting the
use of unfair methods of competition in interstate commerce.
Respondents, as charged, engaged as above set forth, for about
four years last past, have designated as "Havana Fruit" and
"Havana Velvet" two brands of cigars made by them, and composed
for the most part of tobacco other than Havana tobacco, i.e., tobacco
grown on the Island of Cuba,1 and so band said cigars and conspicuously label the containers thereof in which sold to its wholesale
dealer vendees, and in which finally offered to the consuming public
by said wholesalers' retail dealer customers.
Use by respondents, as alleged, "of said names and descriptions
• Havana Fruit' and 'Havana Velvet' in naming, designating,
packing, labeling and banding their said cigars," as above set forth,
"has the capacity and tendency to, and does, mislead and deceive
many among aforesaid trades and many of the consuming public into
the belief that respondents' said 'Havana Fruit' and 'Havana
Velvet' cigars are composed of Havana tobacco," as aforesaid, and
"causes many among said trades and many of the consuming public
to purchase respondents' said cigars in that belief," and said acts and
practices, as charged, tend to divert business from and otherwise
injure anJ. prejudice competitors dealing in cigars composeu of
Havana tobacco, and rightfully anJ. lawfully so representing th~
same, and competitors manufacturing cigars composed for the most
part of other than Havana tobacco, without in anywise representing

,V.

,V.

1
As alleged In paragraph 2 of the complaint, "for many years prior to the dnte hereof,
tobacco has been and Is now a commercial export product from the Island of Cuba and
the term 'Hav11na • tobacco has for ronny years mPnnt, and still means to the cigar
tohncco trnde, the cigar trnde and the consuming public, tobacco grown on tbe Island of
Cuba. Many of said trades nod many of the consuming public have, for many years,
considered, and still consider, said Havana tobacco Ruperlor In quality for the mf\DU·
facture of cl~ars to tobacco grown elsewhere than on the Island or Cuba. Many among
the snld trades and mnny of the consuming public have for many years considered, and
still consider, that clgnrs mnde of said Havana tobncco are superior In quality to cigars
madP. of tobacco grown elsewbct·e than on the Island or Cuba."
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their said cigars as so composed; all to the prejudice of the public
and competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved Septeml.Jer 2G, 1D14, entitled "An a~t to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission issued and served a complaint upon
H. Snyder, R. P. Snyder, and Roger N. Snyder,
the respondents
partners, doing business under the trade name and style ,V, H.
Snyder & Sons, charging them with the use of unfair methods of
competition in commerce in violation of the provisions of section
5 of said act.
Respondents entered their appearance in the proceeding and filed
answer to said complaint. Thereafter, the matter being ready for
the taking of evidence with respect to the charges in the complaint,
a stipulation as to the facts was agreed upon and entered by respondents and counsel for the Commission wherein it is stipulated and
agreed that the statement of facts therein recited may be taken as
the facts in this proceeding and in lieu of testimony in support of
the charges stated in the complaint, or in opposition thereto, and
that the Federal Trade Commission may proceed upon said statement of facts to make its report stating its findings ns to the facts
(including inferences which it may draw from the said stipulated
facts) and its conclusion based thereon, and may enter its order
disposing of the proceeding. Said stipulation as to the facts was
approved by the Commission and thereafter, the privilege of filing
briefs having been waived, the matter was orally argued before
the Commission by counsel for the respondents and counsel for the
Commission.
Thereupon this proceeding came on for final hearing, anrl tht>
Federal Trade Commission, having duly considered the entire record
and being fully advised in the premises, makes this its report stating
its findings as to the facts and its conclusion drawn therefrom:

,V.

FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondents ,V, H. Snyder, ll. P. Snyder and Roger
N. Snyder are partners who as such are and, for many years last
past and prior to the issuance of the complaint herein, have been
doing business as hereinafter described under the trade name and
style
II. Snyder & Sons, with their office and pla~e of business in

,V.
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the city of Windsor in the State of Pennsylvania. The said business
conducted by respondents is the manufacture of cigars and the sale
and distribution thereof, from the State of Pennsylvania, to the cigar
trade, wholesale and retail dealers and to the consuming public
throughout the several States of the United States. Respondents
maintain and operate cigar factories in York County, Pa., where
they manufacture said cigars, and pack, brand, and label the same
for sale and distribution to their customers and by their dealer-customers to the consuming public. Said cigars are advertised, offered
for sale and sold by respondents to their customers in the several
States through and by means of personal solicitation, newspaper,
magazine, and other advertisements, and by means of correspondence and other communications with customers and prospective customers. In consummating the sale of the cigars and in making
delivery thereof to their customers, respondents cause the cigars sold
to be transported from their factories and place of business in the
State of Pennsylvania through and into States other than the State
of Pennsylvania to the respective purchasers thereof in such other
States. Throughout the course and conduct of said business respondents are and continuously ha••e been engaged in interstate commerce in the sale and distribution of their cigars; and they are and
continuously have been selling and distributing said cigars and conducting their said business in direct active competition with many
other individuals, partnerships, and corporations also engaged in
the sale and transportation of cigars in commerce in, between and
among the several States of the United States to wholesale and retail
dealers and to the consuming public.
P .AR. 2. Large and substantial quantities of the cigars manufactured, advertised, sold, and distributed competitively by respondents in interstate commerce, as set forth in paragraph 1 hereof, are
and, for several years last past and prior to the issuance of the complaint herein, have been so sold and distributed by respondents under
the name, designation, and description of "Havana Fruit" cigars
and "Havana Velvet" cigars and under the following described
labels and brands affixed to the cigars and the containers thereof.
Said containers are the usual and customary cigar boxes or cigar
containers of the respective capacities of twenty-five and fifty cigars
each which are packed therein by respondents.
(a) As TO S.Aro "li.AVANA FnmT" DR.AND OF Cm.ARs: Around each
of said cigars respondents affix a paper band bearing conspicuously
the words" Havana Fruit." Upon each container respondents cause
to be affixed and prominently and conspicuously displayed in numerous places, on both the inside and outside of the containers, the
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printed words" Havana Fruit," "Guaranteed Mild Havana" as the
designation and description of such cigars. In the comparatively inconspicuous position on the inside hinge strip, respondents cause to
be set forth in said containers the statement "These cigars are manufactured from ripe domestic tobacco," said statement appearing but
once in connection with such cigars. For the purpose of more effectively promoting the sale of said cigars to the consuming public
respondents have had manufactured for them certain glass cigar box
lids to be attached by retail dealers to said containers. Said glass
lids are supplied by respondents free of charge to cigar stores and
other dealers for use by such dealers in displaying and reselling respondents' said cigars to the consuming public. On said glass lids
respondents have caused to be prominently printed and displayed
the words" Havana Fruit" as the name and designation of the cigir.
The metal frame of the glass lid has been designed in such a way
that as and when the same is used it (1) holds the lid of the cigar
box open so as to prominently display to the purchasers and prospective purchasers said words "Havana Fruit" and "Guaranteed
Mild Havana"; and (2) obstructs and renders invisible to the purchasers and prospective purchasers the above-mentioned statement,
" These cigars are manufactured from ripe domestic tobacco."
(b) As TO SAm "HAVANA VELVET" BRAND oF CIGARs: Upon a
paper band around each cigar and upon the containers of said "Ha.
vana Velvet" cigars which are and have been sold and distributed
by respondents, as aforesaid, respondents cause and have caused to
be conspicuously set forth as the name and designation of such cigars
the words "Havana Velvet," which words in the case of the containers are displayed in conjunction with a picture depicting a Cuban
tobacco producing plantation with growing Havana tobacco under
cultivation.
To promote the sale of said Havana Fruit and Havana Velvet
cigars, respondents caused and still cause the same to be designated,
described and represented, in the advertising matter referred to in
paragraph 1 hereof, as Havana Fruit cigars and Havana Velvet
cigars respectively. In the regular course of business and as intended
by respondents, cigar stores and other wholesale and retail dealers
display, offer for sale and resell to the consuming public said cigars
in the original containers and under the said labels, brands, designations, and representations applied thereto by respondents.
PAR. 3. The word "Havana," also spelled "Habana," is the name
and designation of the tobacco grown on the Island of Cuba, which
name and designation is and has been since time immemorial used
and understood by the cigar purchasing and consuming public of
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the United States, and by cigar manufacturers and dealers throughout the United States, as meaning and designating tobacco whiclt
has been grown on the Island of Cuba. Said tobacco has long been
imported into the United States and widely and extensively used
and consumed therein in cigars manufactured in whole or in part
from such tobacco. Such Havana tobacco has the reputation among
the cigar consuming and purchasing pub_lic of the United States as
being cigar tobacco of high quality and excellence, and cigars made
in whole or in part from said tobacco are in large demand throughout
the United States. Many of the cigar dealers and many of the consuming public of the United States prefer to purchase cigars containing Havana tobacco, and have believed and still believe that the
use of such Havana tobacco in cigars adds to and increases the qualit.i and desirability of such cigars.
PAR. 4. In truth and in fact none of respondents Havana Fruit
and Havana Velvet cigars manufactured, branded, labeled, advertised and sold by respondents as hereinabove described contain any
Havana tobacco or tobacco grown on the Island of Cuba, nor have
they at any time contained any such tobacco, but are and have been
manufactured entirely from and wholly composed of tobacco grown
in the United States, namely Pennsylvania tobacco. The effect of
the use of the word "Havana" in said designations Havana Fruit
and Havana Velvet and otherwise in advertising, branding, labeling,
and describing the said cigars containing no Havana tobacco: all
as hereinbefore set forth, is misleading and it has and had the capacity and tendency to and did mislead and deceive a large and substantial number of the purchasing and consuming public into purchasing
said cigars in the erroneous belief that they are and were composed
in whole or in part of Havana tobacco, that is, tobacco grown on the
Island of Cuba.
PAR. 5. There are among the competitors of respondents mentioned in paragraph 1 hereof many who sell and distribute in competition with respondents' cigars composed in whole and also cigars
composed in part only of Havana tobacco and who rightfully and
truthfully advertise, represent, brand, and label such cigars as containing said Havana tobacco. There are also many of said competitors who sell and distribute in competition with respondents
cigars composed wholly of tobacco grown in the United States and
of tobacco grown elsewhere than on the Island of Cuba and who do
not brand, label, advertise, or otherwise represent that said cigars
contain any Havana or Cuban tobacco. Respondents' Havana Fruit
and Havana Velvet cigars are displayed, offered for sale and sold to
the consuming public by respondents, and in and by cigar stores and
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other dealer establishments, in competition with the said cigars of
competitors. The respondents' use of the word "Havana" in relation to cigars containing no Havana tobacco under the circumstances
and conditions hereinabove set forth has the capacity, tendency and
effect of injuring the public and of unfairly diverting trade from
respondents' competitors; and, further, tends to operate as a competitive burden upon the sale of said competing cigars.
CONCLUSION

The acts and practices of the said respondents, under the conditions and circumstances <lescribed in the foregoing findings, are and
have been tb the injury and prejudice of the public and of respondents' competitors, and are unfair methods of competition in interstate commerce and constitute a violation of section 5 of the act of
Congress approved September 26, 1914, entitled "An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the entire record, including the complaint of the commis·
sion, the answer of respondents thereto, the stipulation as to the facts
agreed upon and approved; and the Commission having made its
findings as to the facts with its conclusion that said respondents have
been and are violating the provisions of f:iection 5 of the act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That respondents
H. Snyder, R. P. Snyder,
and Roger N. Snyder, and each of them, their agents, representatives,
servants, employees, and successors in business, cease and desist, in
connection with, or in the course of, the sale or distribution of cigars
in interstate commerce :
(1) From using, or causing to be used, the word" Havana" in the
brand names or designations Havana Fruit and Havana Velvet for
any such cigars which do not contain any Havana or Cuban tobacco,
unless in each instance when and where so used said brand names
or designations be immediately accompanied by a statement, assertion, or phrase, which is equally prominent and conspicuous and
which clearly and unequivocally indicates or states the fact that such
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cigars do not contain any Havana or Cuban tobacco, or that said
cigars are composed entirely of certain tobacco none of which is
Havana tobacco or tobacco grown in Cuba.
(2) From using, or causing to be used, the word" Havana" in the
brand names or designations Havana Fruit and Havana Velvet for
any such cigars which are not composed entirely of Havana or Cuban
tobacco but contain such tobacco in part, unless in each instance
when and where so used said brand names. or designations containing
the word "Havana" be immediately accompanied by a statement,
assertion or phrase which is equally prominent and conspicuous and
which clearly and unequivocally indicates or states the fact that such
cigars are not composed wholly of Havana or Cuban, tobacco or
that the cigars contain certain tobacco which is not Havana tobacco
or tobacco grown in Cuba.
(3) From directly or indirectly applying the word "Havana"
singly to any such cigars which are not composed entirely of Havana
or Cuban tobacco.
(4) From directly or indirectly applying to any of said cigars any
other name, designation, statement, assertion, phrase, or representation which implies or imports that such cigars contain Havana or
Cuban tobacco in whole or in part when such is not the fact.
It is further ordered, That said respondents, ·w. H. Snyder, R. P.
Snyder, and Roger N. Snyder shall within 60 days after the service
upon them of a copy of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which they
have complied with the order to cease and desist hereinbefore set
forth.
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IN THE MATTER OF

MECHANICAL MANUFACTURING CO., R. O'HARA,
AND W. A. MAYFIELD
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. li OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1727.

Complaint, Deo. 6, 1929-Decision,

MM.~.

1932

Where a corporation (1) engaged in the manufacture and/or assembling of
bumping posts, draft gears, and coupler centering devices, and in the sale
thereof to the principal railway lines in the United States, (2) controlled
by the principal stockholders of one of the large, well-known meat packers,
officers, directors, and family owners of which made up its board, and, (3)
including among its stockholders two transportation officials of said meat
packing company, in direct charge of latter's traffic negotiations with the
railroads, and in control of the freight car routings of its products and
those of its subsidiaries, involving a business in meat products and
by-products carried on through more than 500 branch distributing warehouses in th~ principal cities and towns of the United States, and utilization
and control of approximately 7,500 refrigerator cars,
(a) Used the volume of freight traffic thus controlled by aforesaid tran11
portation officials, to induce purchase of its bumping posts, draft gears,
and centering devices in preference to those of competitors through
promises and assurances of shipments or increased shipments for the lines
concerned, and, in some instances, threats of withdrawal of traffic from
lines of companies declining such purchases : and
Where aforesaid transportation officials,
(b) Cooperated with and assisted said corporation in making such sales to the
railways, through utilizing their official position to induce and compel
railway officials to give undue preference to its said draft gears and
bumping posts, by personal interviews and official letters informing traffic
and other railway officials that the packing company or "family" or
"interests" controlling it and owning the corporation would be favorably
disposed to railroads using corporation's gears or bumping posts, " expected their rallroad friends " and those carriers whom they "patronized
liberally'' to buy products on a "reciprocity" basis or "reciprocate"
through buying a portion or specified portion of their requirements, and
were disappointed or dissatisfied with traffic officials of roads which failed
to purchase said articles in substantial or specified numbers, along with
the advice that other roads or specified roads were using said articles in
substantial quantities: and
(c) Threatened to and did divert traffic of said packer or its subsidiaries from
railways failing or refusing to buy said articles in substantial quantities,
and increased shipments to purchasers thereof and informed said corporation's customers, following assignment of license under which it theretofore made certain draft gears concerned, that purchase of such gears by
said customers from such licensee would be satisfactory to the corporation:
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With result that creation and employment by said corporation and general
officers of such an oppressive and coercive competitive weapon, which prevented prospective customers of said corporation and of its competitors
from exercising their free will and judgment in determining most efficient
devke and one to best serve their needs at lowest net cost over a period of
time, injected an unfair and abnormal element in the competitive field
involved, all to the injury of the public and competitors, and with n
tendency unduly to suppress competition between said corporation and
competing uraft-gear manufacturers, and reuuce latter's efficiency and
economy in production and selling, and give concern controlling largest
volume of freight traffic an unfair advantage, and thereby hinder and
restrain freedom of competition in the natural and customary channels
of trade in the industry concerned:
Held, That sueh practices, under the conditions and circumstances set forth,
were to tl1e prejudice of the public and competitors, and constituted unt'utr
methods of competition.

Air. Everett F. Haycraft for the Commission.
Air. Franlt L. Horton, of Chicago, Ill., for Mechanical Manufacturing Co., and Albert H. and Henry Veeder, of Chicago, Ill., for
R. O'Hara and W. A. Mayfield.
SYNOPsis oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission
charged respondent, Mechanical Manufacturing Co., an Illinois Corporation engaged in manufacture of meat-packing house machinery
and equipment and in sale thereof to meat-packing houses in the
several States, and in foreign countries, and in ma:nufactnre and/or
sale of Lumping posts, draft gears, and other railway e<]uipment
under trade name "Durable" to railway companies for use on railway cars, and respondents H. O'Hara and ·w. A. Uayfiehl, with
combining or cooperating to secure competitive business through
coercion and intimidation of customers, in violation of the provisions of section 5 of such act, prohibiting the use of unfair mcthoJs
of competition in interstate commerce.
Respondent company, engaged as above set forth, witl: majority
of its common stock owned and/or controlled by members of the
Swift family, principal stockholders of Swift & Co., and by employees of said Swift & Co., including respondents O'Hara and
Mayfield, respectively manager and assistant manager of traffic
department of said Swift & Co., 1 and in direct charge of traffic nego'According to the aiJPgntlons ot thP complnlnt ~uld Swift & Co. "Is nn Illinois corporation Pngagrd In the meat-pncklng business with Its prlndpnl office and slaugbtPrlng plants
locuted In the city or f'hlrngo In the StntP of Illinois nncl with twenty or more branch
slnugbterlng plants located In other sections ot the United States wh~re livestock Is produC"ed and Is the largest meat packer In the United States. In tbP course nod con<luct ot
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tiations with the railway companies with respect to the transportation of its products and those of its subsidiary corporations, as
charged in the course and conduct of its said business, during the
past three years, and acting " in cooperation with the said respondents, R. O'Hara and W. A. Mayfield, as traffic department officials
of the said Swift & Co." Has sought to induce and compel, and has induced and compelled
railway companies to purchase said 'Durable' draft gears and
other equipment manufactured andjor sold by said respondent, :Mechanical Manufacturing Co., in preference to draft gears and other
equipment manufaetured and sold by competitors, by the following
methods:
" (a) by promises and assurances of certain volume of freight
traffic to be shipped over the lines of said railway companies by
Swift & Co. and its subsidiary corporations.
" (b) by promises and assurances of an increased volume of freight
traffic to be shipped over the lines of said railway companies by
Swift & Co. and its subsidiary corporations; and,
" (c) by threats of withdrawal of freight traffic from the lines of
said railway companies, by said Swift & Co. and its subsidiary corporations, if said railway companies woultl not purchase the said
'Durable' draft gears and/or other equipment manufactured
and/or sold by said respondent, Mechanical Manufacturing Co."
Respondents O'Hara and Mayfield, as alleged, have cooperated
\vith and assisted said respondent in the sale of its said procluct to
railway companies, "particularly by utilizing their official positions
in the said Swift & Co., to induce and compel the officials of
railway companies to give undue preference to draft gears and/or
other equipment manufactured and sold by the said respondent,
Mechanical Manufacturing Co., by means of promises of freight
traffic from Swift & Co. and its subsidiary corporations and threats
of withdrawal of said traffic if the railway companies would not
purchase draft gears and other equipment manufactured and/or
sold by said respondent, Mechanical Manufacturing Co."
During times above referred to, as alleged, "other individuals,
firms, and corporations located in the various States of the United
States have been and still are engaged in the manufacture of Jraft
gears and other railway equipment and in the sale thereof to the
Its said buslne~a. Swift & Co. and Its subsidiary corporations ship large quantities of ment
products and by-products from their various slau~;llterlng plants to their distributing
depots known as branch houses, located In the principal towns and cities o! the United
Stat~s numbering more than five hundred, utilizing for this purpose refrigerator can
owned by a Swift & Co. subsldla•·y, the Sw!tt Refrigerator Transportation Co .. wblcb owns
nwre tbon 7,500 curs, causing said cars to be transported over the lines of the varlou~
railway componles of the United States."
632-33-6
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railway companies of the United States, and the respondent, Mechanical Manufacturing Co., has been and still is engaged in competition in commerce in the sale of its said ' Durable ' draft gears
and other equipment with said other individuals, firms, and corporations," and foregoing alleged acts and things done by the respondents, as charged, "are all to the prejudice and injury of the pubhc
and competitors of the respondent, Mechanical Manufacturing Co.,
and unduly tend to suppress competition between the said respondent
and competing manufacturers of draft gears and other equipment,
and to create a monopoly in said respondent in the manufacture and
sale of draft gears and other equipment and constitute unfair methods of competition in violation of section 5."
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FAcTs, AND ORDER
Pursuant to the provisions of an act of Congress approved September 26, 1914:, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes" (38
Stat. 717}, the Federal Trade Commission on December 6, 1929,
issued and thereupon served, as required by law, upon Mechanical
Manufacturing Co., R. O'Hara, 1V. A. Mayfield, respondents above
named, in which said complaint it is charged that respondents have
been and are now using unfair methods of competition in interstate
commerce in violation of the provisions of section 5 of said act.
The said respondents, having filed their answers herein, hearings
were held and evidence was thereupon introduced on behalf of the
Commission and of the respondents before an examiner of the Federal Trade Commission duly appointed.
Thereupon this proceeding came on for a final hearing on brief
and oral argument, a brief having been filed on the part of the Commission, and counsel for the Commission and the respondents having
been heard in oral argument and the Commission having duly considered the record and being fully advised in the premises makes
this its findings as to the facts and conclusion drawn therefrom:
FINDINGS AS TO TIIE FACTS
P ARAGRAPII 1. Respondent, Mechanical Manufacturing Co., is a
corporation organized and existing under and by virtue of the laws
of the State of Illinois, and has so existed since July, 1889. Said
corporation is capitalized at $1,250,000 and has outstanding 75,000
shares of common stock having a par value of $750,000, and 5,000
shares of preferred stock having a par value of $500,000. Said
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corporation was engaged at all times hereinafter mentioned in the
manufacturing of meat-packing house machinery and equipment
and for more than 20 years last past has been engaged in making,
selling, and delivering to the principal railways in the United States,
bumping posts, one type of which is known as the "Durable" bumping post, and during the year 1929, it assembled or caused to be aasembled and sold and delivered to many railroad companies for use
on their cars, draft gears and coupler centering devices under the
trade name "Durable." Said draft gears, bumping posts, and c.cntering devices when manufactured and sold by said corporation w<>re
shipped from the point of manufacture in the city of Chicago, State
of Illinois, to the purchasers thereof located in various States of the
United States other than the State of Illinois. The said corporation is in competition with manufacturers and distributors of draft
gears, bumping posts, and centering devices located in the various
States of the United States who sell and distribute their said products in and among the various States of the United States.
Respondents, R. O'Hara and vV. A. Mayfield, for several years
last past have been and now are manager and assistant manager, respectively, of the transportation department of Swift & Co., Chicago,
Ill., more particularly hereinafter described, and as such are in
direct charge of the traffic negotiations with railroad companies and
control the routing of freight cars carrying products of said Swift
& Co. and its subsidiary corporations.
PAn. 2. Swift & Co. with its subsidiaries are well-known large
meat packers with headquarters and plants located in the city of
Chicago, State of Illinois, and with slaughtering plants located in
various States of the United States, shipping its meat products and
by-products in refrigerator and freight cars from its several plants
to branch distributing houses located in the principal cities and
towns of the United States numbering more than 500, utilizing for
this purpose approximately 7,500 refrigerator cars which it controls
and which are transported over the lines of the various railway
companies of the United States. The principal stockholders of said
Swift & Co. are members of the Swift family and the Swift estate,
which said stockholders own over 65 per cent of common stock and
approximately 87 per cent of preferred stock of the said respondent
corporation, Mechanical Manufacturing Co. In addition, said respondents O'Hara and Mayfield and other employees of said Swift
& Co. own approximately 41f2 per cent of the common stock and
0.6 per cent of preferred stock of the said Mechanical Manufacturing
Co. Members of the Swift family who are officers and directors of
the said Swift company and three employees of said Swift & Co.
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make up the board of directors of the said respondent, Mechanical
Manufacturing Co.
PAR. 3. Respondent, Mechanical Manufacturing Co., in the course
and conduct of its said business during the years 1928 and 1929 in
cooperation with respondents O'Hara and Mayfield, as transportation officials of Swift & Co. sought to induce and has induced numerous railway companies of the United States to purchase Durable
bumping posts, draft gears and. centering devices sold by said
Mechanical Manufacturing Co. in preference to draft gears, bumping posts, and. centering devices manufactured and. sold by competitors, by promises and assurances of freight traffic to be shipped
over the lines of said railway companies by Swift & Co. and its
subsidiary corporations, and also by promises and assurances of an
increased volume of freight traffic to be shipped over the lines of
said railway companies by Swift & Co. and its subsidiary corporations, and, in some instances, by threats of withdrawal of freight
traffic from the lines of said rail way companies by Swift & Co. and
its subsidiary corporations, if said rail way companies would not
purchase the said Durable draft gears or bumping posts manufactured or sold by said respondent Mechanical Manufacturing Co.
Said respondent company has not sought to induce railway companies to buy said draft gears, bumping posts, or centering devices
since the latter part of November or early part of December, 1f>2D,
and since that time has not accepted any orders from railway companies for said draft gears and centering devices, but has continued to take orders and ship some bumping posts.
PAR. 4. Said respondents O'Hara and Mayfield have cooperated
with and assisted the said respondent, J\fechanical Manufacturing
Co., in the sale of its said Durable draft gears, bumping posts and
centering devices to railway companies by utilizing their official
positions in the said Swift & Co. to induce and compel the officials
of railway companies to give undue preference to draft gears anJ
bumping posts manufactured and sold by the respondent, Mechanical
Manufacturing Co.
PAn. 5. Said respondents, O'Hara and Mayfield, in seeking to
induce railway companies to buy Durable bumping posts and draft
gears, as aforesaid, solicited traffic and other officials of railway companies by means of personal interviews and letters written on the
stationary of said Swift & Co., signing their names as transportation
officials of said Swift & Co., in which said letters and interviews they
represented to said traffic and other officials of said railway com~
panies that the Swift "family" or the Swift "interests" owned the
Mechanical Manufacturing Co., and that Swift & Co. would be
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favorably disposed to railroads using Durable draft gears or Durable bumping posts; that Swift & Co. and the Swift interests "expected their railroad friends " or " carriers that they patronized
liberally" to buy said products on a "reciprocity" basis or to
'~reciprocate" by buying a portion of their requirements of draft
gears or bumping posts, sometimes to the extent of 25 to 33¥3 per
cent of such requirements, and, also that their principal, Swift & Co.,
or the Swift interests were disappointed or dissatisfied with traffic
officials who failed to get their railroads to oruer said Durable
bumping posts or draft gears in substantial numbers, sometimes
indicating the number w_hich would be considered satisfactory to
their principals; and also that other railroads, often naming them,
were using the Durable bumping posts or draft gears in substantial
quantities.
PAR. 6. Said respondents, O'Hara and Mayfield, in seeking to induce railway companies to buy Durable bumping posts and draft
gears as aforesaid, threatened to and actually did divert traffic of
Swift & Co. or its subsidiaries from railway companies who failed
to or refused to buy Durable bumping posts or draft gears in substantial quantities, and also increased shipments of freight traffic
from Swift & Co. and its subsidiaries to railway companies who
did buy Durable draft gears or bumping posts.
PAn. 7. Respondent, Mechanical Manufacturing Co., by the use
of methods of competition described in paragraphs 3, 4, 5, and 6
herein, sold Durable bumping posts to the Sante Fe Railroad during
1928, and sold draft gears to other railway companies during the
year 1929 as follows :
Sets

Wheeling & Lake Erie----------------------------------------------Pere ~larquette----------------------------------------------------Union PacifiC------------------------------------------------------New Orleans & Northeastern----------------------------------------Lehigh ValleY-----------------------------------------------------Chicago, llurlington & Quincy---------------------------------------Chesapeake & OhiO-------------------------------------------------~lckle Plate-------------------------------------------------------~lissouri PacifiC----------------------------------------------------Rock Island-------------------------------------------------------lloston & !Iaine_____________________________________________________
Erie----------------------------------------------------------------

100
100
100
100
200
250
250%
851
500
525
710
1007

The price received for the draft gears was usually $65 per set of
two gears.
PAn. 8. The principal competitors of the respondent corporation
during 1929 were the following:
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W. H. Miner & Co., Inc., ·wilmette, Ill., selling draft gears under
the trade name of Miner.
National Malleable & Steel Castings Co., Cleveland, Ohio, selling
draft gears under the trade name National.
Cardwell-Westinghouse Co., Chicago, Ill., a merger of the Union
Draft Gear Co. and the ·westinghouse Co., selling draft gears under
the trade names Cardwell and ·westinghouse.
Bradford Corporation, New York Cit.y, selling draft gears under
the trade name Bradford.
Standard Coupler Co., New York City, selling draft gears under
the trade name Sessions.
Keyoke Railway Equipment Co., Chicago, Ill., selling draft gears
under the trade name Murray.
'Vaugh Equipment Co., New York City, and Chicago, Ill., selling
draft gears under the trade name ·waugh.
The foregoing competitors of the respondent corporation during
1929 sold or attempted to sell draft gears to the various railway
companies purchasing draft gears during that year, including particularly those companies to whom the respondent corporation sold
draft gears as aforesaid.
PAR. 9. In December, 1929, respondent corporation assigned to the
'Waugh Equipment Co., a New York corporation engaged in the
manufacture, sale and distribution of draft gears, its license from
one Laughlin to manufacture and sell centering devices. Thereafter:
on two occasions, respondent O'Hara notified customers of the respondent corporation that it would be satisfactory for said customer
to purchase 1Vaugh draft gears in place of Durable draft gears.
PAR. 10. The aforesaid acts and things done by said respondents
are all to the injury of the public and competitors of respondent
corporation, and unduly tend to suppress competition between respondent corporation and competing manufacturers of draft gears,
in that the respondent corporation cooperating with respondents
O'Hara and Mayfield have created and taken advantage of a competitive weapon, oppressive and coercive in nature, which prevents
the customers to whom the respondent corporation and its competitors are trying to sell their products, from exercising their free
will and judgment in determining which device is the most efficient
and will best serve their needs at the lowest net cost over a period
of time, and has thus injected an element in the competitive field
in which respondent is engaged, which is unfair and abnormal, and
tends to reduce the efficiency and economy in the production and sales
methods of competing manufacturers and gives to the concern that
controls the largest volume of freight traffic an unfair ndvantage,
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and thus hinders and restrains the freedom of competition in the
natural customary channels of trade in the draft gear industry.
CONCLUSION

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings are to the prejudice
of the public and of respondents' competitors, are unfair methods
of competition in commerce and constitute a violation of section 5
of an act of Congress approved September 26, 1914, entitled "An
act to create a Federal Trade Commission, to define its powers and
lluties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondents, and the Commission having made its findings as to the
facts and the conclusion that the respondents have violated the provisions of an act of Congress approved September 26, 1914, entitled
"An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,"
It is now ordered, That the following respondent, Mechanical
Manufacturing Co., its agents, representatives, and employees, shall
cease and desist the use of the volume of the freight traffic of Swift
& Co. and/or its subsidiary corporations in the solicitation of draft
gear or other railway equipment business in interstate commerce
from railway companies by the following methods:
(a) By promises and assurances of freight traffic to be shipped
over the lines of said railway companies by Swift & Co. and/or its
subsidiary corporations.
{b) By promises and assurances of an increased volume of freight
traffic to be shipped over the lines of said railway companies by
Swift & Co. andjor its subsidiary corporations; and/or
(a) By threats of withdrawal of freight traffic from the lines of
said railway companies by Swift & Co. andjor its subsidiary corporations, if said raihvay companies would not purchase draft gears
or other railway equipment manufactured ancl/oT sold by said
Mechanical Manufacturing Co.
It is further ordered, That said respondents, R. O'Hara and 1V. A.
Mayfield, shall cease and desist cooperating with and assisting the
said respondent Mechanical Manufacturing Co., its officers, agents,
and employees, or any other affilia.ted corporation engaged in the
manufacturer sale, and distribution of railway equipment, in the sale
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and distribution of said railway equipment, including draft gears,
bumping posts, or centering devices in interstate commerce to railway companies, by utilizing their official positions in Swift & Co. to
induce and compel officials of railway companies to give undue
preference to railway equipment manufactured and/or sold by the
said Mechanical Manufacturing Co. or any other affiliated corporation engaged in the manufacture, sale, and distribution of railway
equipment, by means of promises of freight traffic from said Swift &
Co. andjor its subsidiary corporations, and threats of withdrawal of
said traffic if said railway companies did not purchase railway equipment manufactured andjor sold by said Mechanical Manufacturing
Co. or any other affiliated corporation engaged in the manufacture,
sale, and distribution of railway equipment.
It is further ordered, That the respondents, Mechanical Manufacturing Co., R. O'Hara, 1V. A. Mayfield, shall individually and
separately within ()0 days after the service upon them of copies of
this order file with the Commission a report in writing setting forth
in detail the manner and form in which they have complied with the
order to cease and. desist hereinbefore set forth.
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THE MATTER

OF

.JOHN F. REICHARD, DOING BUSINESS AS MANCHESTER
CIGAR COMPANY
COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC.
OF AN AC'l' OF CONGRESS APPROVED SEPT, 26, 1914
Docket 11,59.

I!

COIII]Jlaint, Apr. 22, 1927-0rdcr, Mar. 12, 1932

Consent order requiring respondent individual, cigar manufacturer, to cea!:<e
and desist use of word "Havana" In connection with sale of his so-called
"Havana Cadet" cigar containing no Havana or Cuban tobacco, or from
applying wonl "Havana" to cigars not composed entirely of such tobacco,
or using any other name, statement, etc., falsely im11lying or importing a
Havana or Cuban tobacco content for said cigar; as in sai<l order set forth
and qualified.

Mr. llenry Miller for the Commission.
CoMPLAINT
Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 2G, 1914, entitled "An act to create
a Federal Trade Commission: to define its powers and duties, and
for other purposes," the Federal Trade Commission charges that
John F. Reichard, hereinafter referred to as respondent, has been
and is using unfair methods of competition in interstate commerce
in violation of the provisions of section 5 of said act, and states its
charges in that respect, as follows :
PARAGRAPH 1. Respondent is an individual with his place of business in the city of York, State of Pennsylvania. He is engaged in
the manufacture of cigars and the sale thereof to wholesale and
retail dealers located at points in various States of the United States.
He causes said cigars, when so sold, to be transported from his said
place of business in the city of York, Pa., into and through other
State of the United States to said ·vendees at their respective points
of location. In the course and conduct of his said business, respondent is in competition with other individuals, partnerships, and
corporations engaged in the sale and transportation of cigars in commerce between and among various States of the United States.
PAR. 2. For many years prior to the date hereof, tobacco has been
and is now a commercial export product of the Island of Cuba and
the term "Havana" tobacco has for many years meant, and still
means, to the cigar trade and to the consuming public, tobacco
grown upon the Island of Cuba. Many among said trade and many
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of the consuming public have for many years considered, and still
consider, that cigars made of said Havana tobacco are superior in
quality to cigars made of tobacco grown elsewhere than on the
Island of Cuba, and cigars containing said Havana tobacco are in
great demand among the consuming public in the United States.
PAR. 3. Among cigars manufactured and sold by respondent in
interstate commerce as in paragraph 1 hereof set out, are certain
cigars named and designated by respondent Havana Cadet cigars.
Respondent packs its said Havana Cadet cigars in boxes and containers upon which respondent causes to be set forth in sundry
places and positions, said name Havana Cadet, printed in large and
conspicuous letters. Respondent ships and delivers his said cigars,
so packed, to his aforesaid vendees. Said wholesale dealer vendees
resell said cigars to retail dealers and ship and deliver said cigars,
still so packed, to their said retail dealer vendees. Said retail dealer
vendees, both those purchasing from said wholesale dealers and
those purchasing directly from respondent, display, offer for sale~
and sell said cigars, still so packed, to the consuming public.
PAn. 4. The use by respondent of said name and designation
Havana Cadet upon the containers in which his aforesaid cigars are
packed, all as in paragraph 3 hereof set out, has the capacity and
tendency to and does mislead many among aforesaid trade, and
many of the consuming public, into the belief that respondent's said
Havana Cadet cigars are composed of said Havana tobacco referred
to in paragraph 2 hereof, and causes many of said trade and many
of the consuming public to purchase respondent's said Havana Cadet
cigars in that belief. In truth and in fact, respondent's said Havana
Cadet cigars contain no aforementioned Havana tobacco and are
composed entirely of tobacco grown elsewhere than on the Island
of Cuba.
PAR. 5. There are among the competitors of respondent referred
to in paragraph 1 hereof, many who sell cigars composed of aforementioned Havana tobacco and who rightfully and lawfully represent their said cigars to be so composed. There are others of said
competitors who sell cigars manufactured of tobacco wholly other than
said Havana tobacco and who in nowise represent that their said
cigars are composed of the last named tobacco. Respondent's acts
and practices, all in this complaint above set out, tend to and do
divert business from and otherwise injure and prejudice said
competitors.
PAR. 6. For about three years last past, respondent has engaged
in the acts and practices under the circumstances and conditions
and with the results hereinbefore set out.

MANCHESTER CIGAR CO.
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PAR. 7. The above alleged acts and practices of re~pondent are all
to the prejudice of the public and of respondent's competitors, and
constitute unfair methods of competition in commerce within the
intent and meaning of section 5 of an act of Congress entitled "An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," the Federal
Trade Commission issued and served its complaint in this proceeding
upon John F. Reichard, an individual doing business under the trade
name and style Manchester Cigar Co., respondent above named,
charging him with the use of unfair methods of competition in commerce in violation of the provisions of section 5 of said act.
Respondent not having filed answer to said complaint within the
time therein specified, a hearing for the taking of testimony and other
evidence with respect to the charges in said complaint was set to begin
pursuant to order and notice before an examiner of the Commission
thereto duly appointed. Respondent thereupon entered his appearance in this proceeding and having indicated his desire to avoid the
taking of proofs in the matter and to file answer to said complaint,
said hearing before the examiner was canceled. Respondent then
submitted his answer to said complaint with the request that the same
be filed and accepted by the Commission. In said answer to the complaint respondent formally states in writing that he desires to waive
hearing on the charges set forth in the complaint and not to contest
the proceeding, that he refrains from contesting the proceeding and
consents that the Commission may make, enter and serve upon him an
order to cease and desist from the violations of the law alleged in the
complaint. Respondent also requests in said answer that the Commission proceed to final disposition of this proceeding upon said
answer pursuant to the provisions of paragraph 2 of Rule III of the
Commission's Rules of Practice and without further hearings.
The said answer of the respondent was duly accepted and filed by
the Commission, and thereupon this proceeding came on before the
Federal Trade Commission on the entire record, and the Commission
having duly considered the same and being fully advised in the
premises,
It is now ordered, Pursuant to paragraph 2 of Rule III of the
Rules of Practice heretofore adopted by the Commission and still in
force, that respondent, his agents, representatives, servants, em-
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ployees, and successors in business, in connection with or in the course
of the sale or distribution of cigars in interstate commerce, cease anLl
uesist:
(1) From using or causing to be useu the word "Havana" in the
brand name or designation "Havana Cadet" for any such cigars
which are not composed wholly of Havana or Cuban tobacco unless in
each instance when and where so used said brand name or designation
be immediately accompanied by a statement, assertion or phrase
which is equally prominent and conspicuous and which clearly and
unequivocally indicates or states the fact, respectively, that said
cigars do not contain any Havana or Cuban tobacco, or that the cigars
contain such tobacco in part only, as the case may be.
{2) From directly or indirectly applying the word "Havana"
singly to any such cigars which are not composed entirely of Havana
or Cuban tobacco.
(3) From directly or indirectly applying to any of such cigars any
other name, designation, statement, assertion, phrase, or representation which implies or imports that such cigars contain Havana or
Cuban tobacco in whole or in part when such is not the fact.
It is further ordered, That said respondent John F. Reichard shall,
within 60 days after the service upon him of a copy of this order, file
with the Commission a report in writing setting forth in detail the
manner and form in which he has complied with the oruer to rease
and desist hereinbefore set forth.
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THE MATTER OF

'£. E. BROOKS, DOING BUSINESS AS T. E. BROOKS &
CO:L\IPANY
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OJ!' AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Doclcet 1V,.2.

C01nplaint, lllar.

4, 1927-Dccision,

M0/1',

Lt, 1932

\¥"here the words "Havana" or "Habana" llad long since been used and
understooo by the cigar purchasing and consuming public of the United
States and by cigar manufacturers and dealers us meaning and designating
tobacco grown in Cul:Jil and of high grade, such tobacco had long been
imported into the United States and extensively used and consumed therein
in cigars made in whole or in part thereof, and cigars made of sueh
tobacco enjoyed a large demanu in the United States ami were considered
as having an improved quality and desirability b:\1 reason of such fact, by
many of the dealers and consun1ing public, who preferred the purchase
thereof; and thet·eafter an individual engaged in the manufacture and
sale of domestic cigars containing no IIaYana or Cuban tobacco,
Named, banded, and advertised its said cigars "Havana Sweets" and featureu
aforesaid name upon the tops and ends of the containers in which displayed and offered to the consuming public, as well as on the inside lid
and inner side of the vertical part of the container to which was attached tht> hinged lid, with no notice of said cigar's" domestic content
other than a relatively inconspicuous statement to that effect printed at
the bottom of aforesaid inside lid label ;
With effect of misleading and tlecelving a large and substantial number of the
purchasing and consuming public into buying aforesaid cigars as and for
those composed in whole or in part of Havana, l. e., tobacco grown in Cuba,
and of unfairly diverting trade from competitors dealing in cigars so
composed in fnct and rightfully ~tnd truthfully so advertising, representing,
banding, and labeling the same, and from competitors dealing in clgur8
composed wholly of domestic tobacco antl neither banding, labeling, advertising, nor other wise representing their said cigars as containing any
Havana or Cuban tobacco, and with capacity antl tendency so to mislead
and deceive and unfairly divert trade from competitors and to operate as a
· competitive burden upon sale of aforesaid competitive cigars:
lleld, That such acts and practices, under the conditions and circumstances set
forth, were to the injury and prejudice of the public and competitors, and
constituted unfair methods of competition.

Mr. Henry Miller for the Commission.
Mr. Jolm lValsh and Mr. L.A. Spiess, of ·washington, D. C., for
respondent.
SYNorsrs oF Col\IPLAINT

Reciting its action in the public interest, pursuant to the pro\'"isions of the Federal Trade Commission Act, the Commission
charged respondent individual, engaged in the manufacture of
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cigars and sale thereof to wholesale dealers at points in various
States, and with place of business in New York City, with naming
product misleadingly, misbranding or mislabeling and advertising
falsely or misleadingly, in violation of the provisions of section 5
of said act, prohibiting the use of unfair methods of competition in
interstate commerce.
Respondent individual, as charged, engaged as above set forth,
for about four years last past, has designated as Havana Sweets,
a cigar made by him and composed entirely of other than Havana
tobacco, i. e., tobacco grown on the Island of Cuba,t and has so banded
said cigars and conspicuously labeled the containers thereof in
which sold to its wholesale dealer vendees, and in which finally offered to the consuming public by said wholesalers' retail dealer
customers.
Use by respondents, as alleged, "of the name and description
Havana Sweets in naming, designating, packing, labeling, and banding his said cigars," as aforesaid, "has the capacity and tendency
to, and does, mislead and deceive many among aforesaid trades and
many of the consuming public into the belief that respondent's
said Havana Sweets are composed of Havana tobacco," and said
acts and practjces, as charged, tend to divert business from and
otherwise injure and prejudice competitors dealing in cigars composed of Havana tobacco as aforesaid, and rightfully and lawfully
so representing the same, and competitors manufacturing cigars
composed for the most part of other than Havana tobacco, without
in anywise misrepresenting composition of their said cigars; all to
the prejudice of the public and competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An net to create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
Federal Trade Commission issued and served a complaint in this
proceeding upon T. E. Brooks, an individual doing business under
1 AI alleged In paragraph 2 of the complaint, "For many years prior to the date hPreo!,
tobacco has been and Is now a commercial export product from the Island of Cuba and
the term 'Ilavana' tobacco bas for many years meant, and still means to the cigar tobacco
trade, the cigar trade and the consuming public, tobacco grown In the Island of Cuba.
Many of aald trades and many of the consuming publlc have, for many years, considered,
and still consider, said IIavana tobacco superior In quality for the manufacture of cigars
to tobacco g1·own elsewhere than on the Island of Cuba. Many 11mong the snld trades and
many of the consuming public have for many years considered, and stlll consl<ler, that
cigars made of aald IIavana tobacco are superior in quality to clgan made of tobacco
grown elsewhere than on the Island of Cuba."
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the trade name and style T. E. Brooks & Co., respondent above
named, charging him with the use of unfair methods of competition
in commerce in violation of the provisions of section 5 of said act.
Respondent entered his appearance in the proceeding and filed
answer to said complaint. Thereafter, the .matter being ready for
the taking of testimony and other evidence with respect to the
charges in the complaint, a stipulation as to the facts was agreed
upon and entered by respondent and by counsel for the Commission,
subject to the approval of the Commission, wherein it is stipulated
and agreed that the statement of facts therein recited may be taken
as the facts in this proceeding and in lieu of testimony in support
of the charges stated in the complaint or in opposition thereto, and
that the Federal Trade Commission may proceed upon said statement of facts to make its report stating its findings as to the facts
(including inferences which it may draw from the said stipulated
facts) and its conclusion based thereon, and may enter its order disposing of the proceeding. Said stipulation as to the facts was approved by the Commission and the privilege of filing briefs was
waived by counsel.
Thereupon this proceeding came on for final hearing before the
Federal Trade Commission and was orally argued before the Commission by counsel for the respondent and by counsel for the Commission; and the Commission having duly considered the entire
record and being now fully advised in the premises, makes this its
report stating its findings as to the facts and its conclusion drawn
therefrom:
FINDINGS .AS TO THE FACTS
PARAORAPII 1. Respondent is an individual who is and, at all times
since the issuance of the complaint herein and for more than three
years prior thereto, has been doing business as hereinafter described
under the trade name and style T. E. Drooks & Co., with his office
and place of business in the city of Red Lion in the State of Pennsylvania. The said business of respondent is the manufacture of cigars
and the sale and distribution thereof to wholesale and retail dealers
and to the consuming public throughout the several States of the
United States. The said cigars are manufactured by respondent
in York County, Pa., where they are packed, branded, and labeled by
respondent for distribution and sale by himself and by his dealercustomers to the purchasing and consuming public of the United
States. The sales of the cigars are made and purchase orders
therefor procured by respondent through the personal solicitation of himself and of his salesmen and agents, and by means of
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written correspondence and other communications with his customers and prospective customers, and through and by means of
advertisements of said cigars in newspapers, magazines, placards,
signs, posters, and other advertising mediums published and distributed by respondent ~mong the purchasing and consuming public.
In consummating the sale of the cigars and in filling said purchase
orders and making delivery of said cigars to his customers, respondent causes and throughout the course -and conduct of his business
has caused the cigars so sold to be transported from his fllctory
and place of business in the State of Pennsylvania through and into
the several States other than the State of Pennsylvania to the respective purchasers thereof in such other States. In the course and
conduct of said business respondent is and continuously has been
engaged in interstate commerce in the sale and distribution of his
said cigars; and he is and continuously has been at all times mentioned selling and distributing said cigars and conducting his said
business in direct active competition with many other individuals,
partnerships, and corporations also engaged in the sale, distribution,
and delivery of cigars in commerce in, between, and among the
several States of the United States to wholesale and retail dealers
and to the consuming public.
PAR. 2. The said cigars manufactured, advertised, sold, and dis·
tributed competitively by respondent in interstate commerce as set
forth in paragraph 1 hereof are and, for several years last past and
prior to the issuance of the complaint herein, have been sold and
distributed by respondent in large and substantial quantities under
the name, designation, and description of Havana Sweets cigars and
under the following-described brands and labels affixed by respondent to the cigars themselves and to the containers thereof.
The labels attache<l to the cigars themselves consist of a paper band
placed by responrlent arounrl each cigar and bearing conspicuously
the words "Havana Sweets" as descriptive of the cigars. The
containers are the usual and customary cigar boxes or cigar containers of the respective capacities of twenty-five and fifty cigars
each. The labels and brands attached to ench box or container have
been designed and affixed thereto by responrlent and are as follows:
(1) Centered on the outside uf the lid of the box, a label or brand
bearing the words "Havana Sweets" and "Sweet to the last puff,"
the words "Havana Sweets" appear in large black and gold letters,
while the statement " Sweet to the last puff" appears in smaller
white letters.
(2) On each of the two outside ends of the box, a label or lJrand
bearing the words" Havana Sweets," in large and conspicuous black
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and red letters, and the statement " Sweet to the last puff " in much
smaller black letters.
(3) On the inside of the lid, a large label or brand coextensive
with said lid and reading as follows:
5¢ Straight

Sumatra Wrapper
HAVANA
SWEETS

SWEET TO THE LAST PUFF
1\Iade exclusively of high grade domestic tobacco.

The words " Havana Sweets " in said label or brand are in large
conspicuous black and red letters over a half-inch high. The words
"5¢ Straight" and "Sumatra ·wrapper" and the statement "Sweet
to the last puff" are in comparatively small black and white letters.
The words "Made exclusively of high grade domestic tobacco" are
in still smaller letters of about one-eighth inch in height and printed
in black on the bottom of the label or brand and adjacent to the
hinge edge of the lid.
( 4) On the inner side of the vertical part of the box to which the
lid is hinged, a label or brand bearing in large black and red letters
O\'Cl' one-half inch in height the words "Havana Sweets."
In the regular course of business and as intended by respondent,
said cigars are and have been displayed, represented, and resold to
the purchasing and consuming public as Havana Sweets cigars and
in the original containers and under said labels, brands, and representations applied thereto by respondent as above described. Further, to promote the sale of his said cigars respondent advertises,
describes, and represents such cigars to the purchasing and consuming public throughout the United States as Havana Sweets cigars
in and by means of said advertising matter used by respondent as
described in paragraph 1 hereof.
PAR. 3. The word "Havana," also spelled "Habana," is the name
and designation of the tobacco grown on the Island of Cuba, which
name and designation is and has been since time immemorial used
and understood by the cigar purchasing and consuming public of the
United States and by cigar manufacturers and dealers throughout
the United States as meaning and designating tobacco which has
been grown on the Island of Cuba. Said tobacco has long been imported into the United States and widely and extensively used and
consumed therein in cigars manufactured in whole and in part only
from such tobacco. Such Havana tobacco has the reputation among
the cigar consuming and purchasing public of the United States as
632-33-7
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being cigar tobacco of high quality and excellence, and cigars made
in whole or in part from said tobacco are in large demand throughout the United States. Many of the cigar dealers and many of the
consuming public of the United States prefer to purchase cigars containing Havana tobacco, and have believed and still believe that the
use of such Havana tobacco in cigars adds to and increases the quality
and desirability of such cigars.
PAR. 4. In truth and in fact none of re.spondent's so-called Havana
Sweets cigars manufactured, branded, labeled, advertised, and sold
by the respondent and by dealers to the purchasing and consuming
public, as hereinbefore described contain any Havana tobacco or
tobacco grown on the Island of Cuba, nor have they at any time contained any such tobacco, but are and have been manufactured entirely
from, and wholly composed of, tobacco grown in the United States,
principally Pennsylvania tobacco. The effect of the use of the word
"Havana" in said designation "Havana Sweets" in advertising,
branding, labeling, and describing said cigars containing no Havana
tobacco, all as hereinbefore set forth, is misleading and it has and
had the capacity and tendency to and did mislead and deceive a large
and substantial number of the purchasing and consuming public into
purchasing said cigars in the erroneous belief that they are and were
composed in whole and in part of Havana tobacco; that is, tobacco
grown on the Island of Cuba.
PAR. 5. Of the competitors of respondent mentioned in paragraph
1 hereof there are many who sell and distribute in competition with
respondent cigars composed in whole and also cigars composed in
part only of Havana tobacco and who rightfully and truthfully advertise, represent, brand, and label such cigars as containing said
Havana tobacco. There are also many of said competitors who sell
and distribute, between and among the several States in competition
with respondent, cigars containing no Havana tobacco, and being
composed wholly of tobacco grown in the United States and elsewhere than on the Island of Cuba, and who do not brand, label,
advertise, or otherwise represent that said cigars contain any Havana
or Cuban tobacco. Respondent's so-called Havana Sweets cigars are
displayed, offered for sale, and sold to the consuming public by respondent and in and by cigar stores and other dealer-establishments
in competition with the said cigars of competitors. The respondent's
use of the word "Havana" as hereinabove described in relation to
cigars containing no Havana tobacco has the capacity, tendency, and
effect of injuring the public and of unfairly diverting trade from
respondent's competitors; and, further, tends to operate as a competitive burden upon the sale of said competing cigars.
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CONCLUSION

The acts and practices of the said respondent, under the conditions
and circumstances uescribed in the foregoing findings, are and have
been to the injury and prejudice of the public and of respondent's
competitors, and are unfair methods of competition in interstate commerce and constitute a violation of section 5 of the act of Congress
approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade
Commission upon the entire record, including the complaint of the
Commission, the answer of respondent thereto, the stipulation as to
the facts agreed upon and approved, and the Commission having
made its findings as to the facts with its conclusion that said respondent has been and is violating the provisions of section 5 of the act
of Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes,"
It is now ordered, That respondent T. E. Brooks, his agents, representatives, servants, employees, and successors in business, cease
and desist, in connection with, or in the course of, the sale or distribution of cigars in interstate commerce(1) From using, or causing to be used, the word "Havana" in
the brand name or designation Havana Sweets for any such cigars
which do not contain Havana or Cuban tobacco, unless in each
instance when and where so used said brand name or designation be
immediately accompanied by a statement, assertion, or phrase which
is equally prominent and conspicuous and which clearly and unequivocally indicates or states the fact that such cigars do not contain
any Havana or Cuban tobacco, or that said cigars are composed
entirely of certain tobacco none of which is Havana tobacco or
tobacco grown in Cuba.
(2) From using, or causing to be used, the word" Havana" in the
brand name or designation Havana Sweets :for any such cigars which
are not composed entirely of Havana or Cuban tobacco but contain
such tobacco in part, unless in each instance when and where so used
said brand name or designation containing the word "Havana" be
immediately accompanied by a statement, assertion, or phrase which
is equally prominent and conspicuous and which clearly and unequivocally indicates or states the fact that such cigars are not com-
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posed wholly of Havana or Cuban tobacco or that the cigars contain
certain tobacco which is not Havana tobacco or tobacco grown in
Cuba.
(3) From directly or indirectly applying the word "Havana"
singly to any such cigars which are not composed entirely of Havana
or Cuban tobacco.
( 4) From directly or indirectly applying to any of said cigars any
other name, designation, statement, asse~tion, phrase, or representation which implies or imports that such cigars contain Havana or
Cuban tobacco in whole or in part when such is not the fact.
It is further ordered, That said respondent T. E. Brooks shall,
within 60 days after the service upon him of a copy of this order,
file with the Commission a report in writing setting forth in detail
the manner and form in which he has complied with the order to
cease and desist hereinbefore set forth.

HERBERT L, SMITH;
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Syllabus
IN THE MA'ITER OF

HERBERT L. SMITH
COMPLAINT (SYNOrSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1!>14

Docket 1467.

Complaint, Jwn.e 22, 1921-Decision, Mar. 14, 1932

\Vhere the words" Havana" or "Habnna" had long since been used and understood by the cigar purchasing and consuming public of the United States
and by cigar manufacturers and dealers thereof as meaning and designating
tobacco grown on the Island of Cuba, such tobacco had long been imported
Into the United States and widely and extensively used and consumed
therein in cigars made Jn whole or in part thereof and had long come to
have the general reputation among the aforesaid cigar consuming and purchasing public as being cigar tobacco of highly desirable qualities and
superior excellence, and cigars made in whole or in part thereof were In
large demand, and purchase thereof was preferred by many of the dealers
and a large and substantial part of the consuming public of the United
States, who believed that use of said tobacco in cigars added to and
lncrensed the quality and desirability thereof; and thereafter an Individual engaged In the manufacture of domestic cigars containing no
Havana or Cuban tobacco, and sale thereof to wholesale and retail dealers
and the consuming public,
Named, banded and advertised his said cigars "Havana Drown" and featured
said name in sundry places on the usual and customary cigar boxes and
containers In which displayed, offered and sold by him In the regular
course of trade and with his knowledge and consent to his aforesaid customers, and In wl1lch dlsplayeu, offered and sold as aforesaid by his dealer
purchasers and other deniers to the purchasing and consuming public
throughout the United States;
With effect of misleading anu deceiving a large and substantial number of the
purchasing and consuming public Into buying said cigars as and for
those composed In whole or In part of Havana, 1. e., tobacco grown in
Cuba, and of unfairly diverting trade from competitors dealing In cigars
so composed in fact and rightfully and truthfully so advertising, representing, banding, and labeling the same, and from competitors dealing in
cigars composed wholly of domestic tobacco and neither banding, labeling,
advertising, nor otherwise representing their said cigars as containing
any Havana or Cuban tobacco, and with capacity and tendency so to
mislead and deceive and unfairly divert trade from competitors and to
operate as a competitive buruen upon sale of aforesaid competitive cigars:
lleld, That such nets and practices, under the conditions and circumstances set
forth, were to the injury and prejmllce of the public and competitors, and
constituted unfair methods of competition.

Mr. Henry Miller for the Commission.
Mr. John Walsh and Mr. L.A. Spiess, of 'Vashington, D. C., for
respondent.
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SYNOPSIS oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged respondent individual engaged in the manufacture of cigars and sale
and distribution thereof to wholesale and retail dealers and the consuming public throughout the several States, and with office and place
of business in Windsor, Pa., with naming product misleadingly, misbranding or mislabeling and advertising falsely or misleadingly, in
violation of the provisions of section 5 of said act, prohibiting the use
of unfair methods of competition in interstate commerce.
Respondent, as charged, engaged as aforesaid, names, designates
and advertises as "Havana Brown," cigar~ sold and distributed by
him as aforesaid and composed wholly or substantially of tobacco
other than Havana tobacco, i. e., tobacco grown on the Island of
Cuba, 1 and conspicuously so bands said cigars, and labels the containers thereof in which in due course sold, with his knowledge and
consent, to his wholesale dealer vendees and in which finally offered
to the consuming public by his dealer purchasers and other dealers,
thus designated, branded and labeled.
Use by respondent, as alleged, "of the word 'Havana' alone or in
conjunction with the word 'Brown' in designating, branding, advertising, describing and representing his so-called 'Havana Brown'
cigars" as aforesaid "is false and misleading and is calculated, has,
and had the capacity and tendency to and does mislead and deceive
many among the trade and many members of the consuming public,
into the erroneous belie£ that said so-called 'Havana Brown' cigars
are composed wholly of tobacco grown on the Island of Cuba or that
the greater or a substantial part of said cigar is composed of such
Cuban tobacco, and thereby cause purchasers to purchase said cigars
in such erroneous belief," and said acts and practices "in connection
with the sale and distribution of his so-called' Havana Brown' cigars
as hereinbefore set forth tend to and do divert trade from, and otherwise injure the business of " competitors, many of whom sell and diss AI alleged In paragraph 2 of the complaint, "At all times during which respondent
baa been engaged In business and tor many years prior thereto, tobacco grown on the
Island of Cuba and cigars made from such tobacco have been and are sold, purchased,
referred to and designated as • Havana' tobacco and • Havana' cigars by the trade and
public throughout the United States. The word 'Havana' when applied to tobacco, either
manu!acturei or unmanufactured, has at all times herein mentioned signified and meant
to the trade and consuming public ot the United States tobacco grown on the Island of
Cuba. For many years last past many among the trade and the con~umlng public throughout the United States have preferred and still prefer to purchase c!gan made or coii1Posed
In whole or In rreater part of tobacco grown on the Island of Cuba, which aa aforesaid, Is
known as and designated 'Havana' tobacco, and have considered and still consider auch
clgnr1 to be superior In quallty or value to cigars composed In whole or In greater part of
tobacco rrown elaewhere than on the Island ot Cuba."
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tribute cigars composed wholly of Cuban or Havana tobacco and
rightfully and truthfully so represent the same, many of whom sell
and distribute cigars made in part only of such tobacco, without in
anywise representing their said products as composed wholly thereof,
and many of whom sell and distribute cigars composed wholly of
tobacco grown elsewhere than on the Island of Cuba without in anywise representing their products as containing such tobacco; all to
the prejudice of the public and competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an Act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission issued and served its complaint in
this proceeding upon Herbert L. Smith, respondent above-named,
charging him with the use of unfair methods of competition in commerce in violation of the provisions of section 5 of said act.
Respondent entered his appearance in the proceeding and filed
answer to said complaint. Thereafter, the matter being ready for
the taking of testimony and other evidence with respect to the charges
in the complaint, a stipulation as to the facts was agreed upon and
entered by respondent and by counsel for the Commission, subject
to the approval of the Commission, wherein it is stipulated and
agreed that the statement of facts therein recited may be taken as
the facts in this proceeding and in lieu of testimony in support of
the charges stated in the complaint or in opposition thereto, and that
the Federal Trade Commission may proceed upon said statement of
facts to make its report stating its findings as to the facts (including
inferences which it may draw from the said stipulated facts) and
its conclusion based thereon, and may enter its order disposing of
the proceeding. Said stipulation as to the facts was approved by
the Commission, and the privilege of filing briefs was waived by
counsel.
Thereupon this proceeding came on for final hearing before the
Federal Trade Commission and was orally argued before the Com·
mission by counsel for the respondent and by counsel for the Commission; and the Commission, having duly considered the entire record and being now fully advised in the premises, makes this its
report stating its findings as to the facts and its conclusion drawn
therefrom:
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FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent Herbert L. Smith is an individual who
is and, at all times since the issuance of the complaint herein and
for more than three years prior thereto, has been engaged as hereinafter described in the business of manufacturing, selling and
distributing cigars to wholesale and retail dealers and to the consuming public throughout the several States of the United States,
having and maintaining his place of business in the city of ·windsor
in the State of Pennsylvania. The said cigars are manufactured
by respondent in York County, Pa., where they are packed, branded
und labeled by respondent for distribution and sale by himself
and by his dealer-customers to the purchasing and consuming public of the United States. The sales of said cigarE are made and
purchase orders therefor procured by respondent through and by
means of personal solicitation by himself and by his salesmen and
agents, and by written correspondence and other communications
with his customers and prospective customers, and through and by
means of advertisements of said cigars in newspapers, magazines,
placards, signs, posters and other advertising mediums which respondent causes to be published, circulated and distributed among
the purchasing and consuming public throughout the several States.
In consummating the sale of the cigars and in filling said purchase
orders therefor and making delivery of the cigars to his customers,
the purchasers thereof, respondent causes and throughout the course
and conduct of his business has caused the cigars so sold to be transported from his factory and place of business in the State of Penn·
sylvania through and into the various States other than the State of
Pennsylvania to the respective purchasers thereof in such other
States. In the course and conduct of said business respondent is
and, at all times herein mentioned, continuously has been engaged
in interstate commerce in the sale and distribution of his cigars;
and he is and continuously has been selling and distributing <;aid
cigars and conducting his said business in direct active competition
with many other individuals, partnerships and corporations also
engaged in the sale, distribution and delivery of cigars in commerce
in, between and among the several States of the United States to
wholesale and retail dealers and to the consuming public.
PAR. 2. Large and substantial quantities of the cigars sold and
distributed competitively by respondent in interstate commerce as
described in paragraph 1 hereof have been and still are so offered
for sale, sold and distributed by him under the representation,
designation, description and name "Havana Brown." Said so-
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called" Havana Brown" cigars as and when so sold and distributed
by respondent have been and are packed by him in the usual and
customary cigar boxes and cigar containers bearing in sundry places
and in large, prominent and conspicuous lettering, placed thereon
by respondent, the words or phrase" Havana Drown" as the name,
uesignation and description of the cigars; and each of said so-called
"Havana Brown " cigars when so marketed had and have affixed to
them by respondent. a paper band or label bearing as the brand,
designation and description of said cigars the words or phrase
"Havana Drown" in large and conspicuous lettering. In accordance with respondent's method of distribution and in the regular
course of trade and with his knowledge and consent, said so-called
"Havana Brown" cigars have been and are displayed, offered for
sale and sold by respondent to his aforesaid customers, and by respondent's dealer-purchasers and other dealers to the purchasing and
consuming public throughout the United States in aforesaid boxes
and other containers and under the designations, descriptions, brands
and labels placed thereon and applied thereto by respondent as set
forth above. Further, at all times in the marketing of said so-called
"Havana Brown" cigars and for the purpose of promoting and
aiding the sale and distribution thereof to the purchasing and consuming public throughout the United States, respondent caused and
still causes said cigars to be advertised, represented and described
to the trade and consuming public as "Havana Brown" cigars
through and by means of magazine and newspaper advertisements,
placards, posters, circular letters, leaflets and similar trade literature
published and circulated by him throughout the several States.
PAR. 3. The said word "Havana," also spelled "Habana," is the
name and designation of the tobacco grown on the Island of Cuba,
which name and designation is and has been since time immemorial
used and understood by the cigar purchasing and consuming public
of the United States and by cigar manufacturers and dealers
throughout the United States as meaning and designating tobaoco
which has been grown on the Island of Cuba. Said tobacco has
long been imported into the United States and widely and extensively used and consumed therein in cigars manufactured in
whole or in part from such tobacco. At all times since and for many
years prior to the time respondent began business such Havana
tobacco has had and still has the general reputation among the cigar
consuming and purchasing public of the United States as being
cigar tobacco of highly desirable qualities and superior excellence,
and cigars made in whole or in part from said tobacco are and have
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been in large demand throughout the United States. Many of the
cigar dealers and a large and substantial part of the consuming public of the United States prefer to purchase cigars containing Havana
tobacco, and have believed and still believe that the use of such
Havana tobacco in cigars adds to and increases the quality and
desirability of such cigars.
PAR. 4. In truth and in fact none of respondent's so-called
"Havana Brown " cigars manufactured, branded, labeled, advertised and sold by respondent as hereinbefore described contain any
Havana tobacco or tobacco grown on the Island of Cuba, ·nor have
they at any time contained any such tobacco, but are and have been
manufactured entirely from and wholly composed of tobacco grown
in the United States, principally Pennsylvania tobacco. The effect
of the use of the word " Havana" in said designation and name
"Havana Drown" in advertising, branding, labeling and describing said cigars containing no Havana tobacco, all as hereinbefore
set forth, is misleading and it has and had the capacity and
tendency to and did mislead and deceive large and substantial numbers of the purchasing and consuming public into purchasing said
cigars in the erroneous belief that they are and were composed in
whole and in part of Havana tobacco, that is, tobacco grown on
the Island of Cuba.
PAR. 5. Of the competitors of respondent mentioned in paragraph
1 hereof there are many who sell and distribute in competition
with respondent cigars composed in whole and also cigars composed
in part only of Havana tobacco and who rightfully and truthfully
advertise, represent, brand and label such cigars as containing said
Havana tobacco. There are also many of said competitors who sell
and distribute in, between and among the several States in competition with respondent cigars containing no Havana tobacco, and being
composed wholly of tobacco grown elsewhere than on the Island of
Cuba, and who do not brand, label, advertise or otherwise represent
that said cigars contain any Havana or Cuban tobacco. In the
regular course of business respondent's so-called "Havana Drown"
cigars are displayed, offered for sale and sold to the consuming
public by respondent and in and by cigar stores and other dealerestablishments in competition with the said cigars of competitors.
The respondent's use of the word" Havana" as hereinabove described
in relation to cigars containing no Havana tobacco has the capacity,
tendency and effect of injuring the public and of unfairly diverting
trade from respondent's competitors; and, further, tends to operate
as a. competitive burden upon the sale of said competing cigars.
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CONCLUSION

The acts and practices of the said respondent, under the conditions
and circumstances described in the foregoing findings, are and have
been to the injury and prejudice of the public and of respondent's
competitors, and are unfair methods of competition in interstate commerce and constitute a violation of section 5 of the act of Congress
approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the entire record, including the complaint of the Commission, the answer of respondent thereto, the stipulation as to the
facts agreed upon and approved; and the Commission having made
its findings as to the facts with its conclusion that said respondent
has been and is violating the provisions of section 5 of the act of
Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,"
It is now ordered, That respondent Herbert L. Smith, his agents,
representatives, servants, employees, and successors in business, cease
and desist, in connection with, or in the course of, the sale or distribution of cigars in interstate commerce.
(1) From using, or causing to be used, the word" Havana" in the
brand name or designation "Havana Brown" for any such cigars
which do not contain Havana or Cuban tobacco, unless in each instance when and where so used said brand name or designation be
immediately accompanied by a statement, assertion or phrase which
is equally prominent and conspicuous and which clearly and unequivocally indicates or states the fact that such cigars do not contain any Havana or Cuban tobacco, or that said cigars are composed
entirely of certain tobacco none of which is Havana tobacco or
tobacco grown in Cuba.
{2) From using, or causing to be used, the word "Havana" in
the brand name or designation "Havana Brown" for any such
cigars which are not composed entirely o:f Havana or Cuban tobacco
but contain such tobacco in part only, unless in each instance when
~md where so used said brand name or designation containing
the word "Havana" be immediately accompanied by a statement
assertion or phrase which is equally prominent and conspicuous and
which clearly and unequivocally indicates or states the fact that
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such cigars are not composed wholly of Havana or Cuban tobacco
or that the cigars contain certain tobacco which is not Havana
tobacco or tobacco grown in Cuba.
{3) From directly or indirectly applying the word "Havana"
singly to any such cigars which are not composed entirely of Havana
or Cuban tobacco.
(4) From directly or indirectly applying to any of said cigars
any other names, designation, statement, assertion, phrase or representation which implies or imports that such cigars contain
Havana or Cuban tobacco in whole or in part when such is not the
fact.
It is further ordered, That said respondent Herbert L. Smith shall,
within CO days after the service upon him of a copy of this order,
file with the Commission a report in writing setting forth in detail
the manner and form in which he has complied with the order to
cease and desist hereinbefore set forth.

MAX DORF AND DORF & CO.
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IN THE MATTER OF

MAX DORF AND DORF & COMPANY
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1968.

Complaint, Aug. 81, 1931-Decision, Mar. 14, 193!

Where an Individual engaged ln the manufacture and sale of umbrellas to
jobbers and retailers in the various cities, and a corporation through
which as his selling agent said individual thus sold said articles, designated and described as " Servisilk" and "imported Swiss taffeta" the
fabric covering thereof, in circulars, advertising matter and sample advertisements employed and furnished for promot~ng sale of said products,
notwithstanding fact fabric in question was composed of 90 per cent
cotton; with capacity and tendency to deceive dealers and ultimate
purchasers into believing such covering to be made entirely of silk, and
divert trade from competitors dealing in umbrellas actually so covered or
with silk and cotton coverings as the case might be:
llcld, That such practices, under the conditions and circumstances set forth,
were to the injury of the public and competitors, and constituted unfair
methods of competition.

Mr. Alfred M. Craven and Mr. J. Butler Walsh for the Commission.
Mr. Benjamin H. Saa:en, of New York City, for respondents.
SYNOPSIS OF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission
charged respondent Uax Dorf, an individual engaged as Liberty
Umbrella Co. in manufacture of umbrellas and respondent Dorf
& Co., a New York corporation officered and principally owned by
him and engaged in sale of said umbrellas to jobbers and retailers
throughout the various States, and with principal place of business
in New York City, with naming product misleadingly, using misleading brand or trade name, ad vert ising falsely or misleadingly
and misbranding or mislabeling as to composition of product, in
violation of the provisions of section 5 of such act, prohibiting the
use of unfair methods of competition in interstate commerce.
Respondents, as charged, designate and describe said umbrellas,
and the fabric covering thereof by the brand or trade name " Servisilk," and said covering as "the finest silk-mixed imported Swiss
taffeta" in advertisements, in newspapers, and periodicals of national circulation, in letters, circulars and other like literature distributed among the trade and general public and in advertising
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matter, leaflets, and other like literature furnished to aforesaid
wholesale or retail dealers for printing in newspapers and periodicals, or for circulation among the trade and general public as the
case may be; the facts being, term " Servisilk " denotes a fabric
made of silk, product of the cocoon of the silkworm, and term
"taffeta" denotes a fabric woven of silk in the taffeta weave, whereas fabric concerned is composed of 91.4 per cent cotton and 8.6 per
cent silk.
Said nets and practices, as alleged, have capacity and tendency
to deceive dealers and ultimate purchasers into belief that said
umbrellas are covered with a fabric made entirely of silk, product
of the cocoon of the silkworm, and to divert to respondents trade
of competitors, whose products are made of the same kind and
nature of fabric as their own, but truthfully advertised and represented, and also trade of competitors, coverings of whose umbrellas
which are made entirely of silk, product of the cocoon of the silkworm; all to the prejudice of the public and respondent's competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes" (38
Stat. 719), the Federal Trade Commission, on the 31st day of August,
1931, issued and thereafter served its complaint against the respondent Max Dorf and Dorf & Co. (a corporation), charging them
with the use of unfair methods of competition in commerce, in
violation of the provisions of said act.
Respondents having entered their appearance and filed an answer
to said complaint, a hearing was had before a trial examiner theretofore' duly appointed, and testimony and evidence received in support of the charges stated in the complaint. Thereafter, this proceeding was submitted to the Commission for decision, without briefs
or oral argument, it appearing that the respondents had, in writing
filed herein, waived the filing of brief, and oral argument. And the
Commission having now considered the record and being fully
advised in the premises, makes this its report, stating its findings as
to the fads and its conclusion drawn therefrom:
FINDINGS AS TO TilE FACTS
PARAGRAPH 1. The respondent Dorf & Co. is a corporation organized and existing under the laws of the State of New York.
Respondent Max Dorf is now, and has been for several years last
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past, engaged in the business of manufacturing umbrellas, at New
York City, N. Y., and in the sale thereof through respondent Dorf &
Co. as a selling agent, to jobbers of, and retail dealers in umbrellas
located throughout the various cities of the United States. Respondents, in the course and conduct of said business, make distribution
of the umbrellas sold, by the transportation of same in interstate
commerce from the place of business in New York to and through
most of the States of the United States, to the purchasers therev:
at their various points of location.
In the course and conduct of their aforesaid business, respondents
are and have been for several years last past, in competition with
other individuals, partnerships, and corporations located and doing
business in the United States, and engaged in the sale in interstate
commerce between and among the several States of the United
States, (a) of umbrellas, coverings of which are made and manufactured from fabrics composed of cotton and silk, and (b) of
umbrellas the coverings of which are made and manufactured of
silk, the product of the cocoon of the silkworm.
PAn. 2. The respondents, in the course and conduct of their said
business, and for the purpose of promoting the sale of their umbrellas, circulate among the trade and general public letters, circulars, and other like literature, and also furnish free of cost to dealers
purchasing from them, advertising matter and sample advertisements to be inserted in newspapers and periodicals, and also furnish
to said dealers leaflets and other advertising matter descriptive of
their merchandise, for circulation by the dealers among the general
public. In such advertising matter, and on tags attached to the
umbrellas themselves, the said respondents designate and describe
the fabric used in the covering of said umbrellas as " Servisilk,"
and also in said advertising matter describe said fabric as being
"imported Swiss taffeta."
The fabric thus designated and described as " Servisilk '' and
"imported Swiss taffeta" is composed of about 10 per cent silk and
90 per cent cotton.
PAR. 3. The word " silk " means to the public at large, as well as
to the trade, a fabric made entirely from the product of the cocoon
of the silkworm. The coined word " Servisilk " does not affect the
meaning of the word" silk" as above given.
The word "taffeta," when used as descriptive of the content of a
fabric, denotes to the public as well as to the trade, that the material
thus described is entirely silk.
PAn. 4. The designations and descriptions used by respondent, a1
mentioned in paragraph 2 hereof, are false and misleading and hu
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the capacity and tendency to deceive dealers in, and ultimate purchasers of, said umbrellas, into the belief that the said umbrellas
manufactured and sold by said respondents are covered with a fabric
made entirely of silk, the product of the cocoon of the silkworm;
and the sale in interstate commerce by the respondents of umbrellas
so designated and described has the capacity and tendency to divert
trade froon the competitors of respondents, to the injury of such
competitors.
CONCLUSION

The practices of said respondents, under the conditions and circumstances described in the foregoing findings, are to the injury and
prejudice of the public and of respondents' competitors, and are
unfair methods of competition in commerce and constitute a violation of the act of Congress approved September 26, 1914, entitled
"An act to create a Federal Trade Commission, to define its powers
hnd duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondents and the testimony and evidence introduced, brief and oral
argument having been waived, and the Commission having made its
findings as to the facts and its conclusion that the respondents have
violated the provisions of an act of Congress approved September 26,
1914, entitled "An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes."
It is now ordered, That the respondents, l\Iax Dod, and Dorf &
Co., its officers, agents, and employees, in connection with selling
or offering for sale of its merchandise in interstate commerce between and among the several States of the United States and in the
District of Columbia, do cease and desist from: (1) Using in their
advertising the coined word "Servisilk" as descriptive of an umbrella or its covering, unless said covering be entirely of silk; (2)
Using in their advertising the word "taffeta," or "Swiss taffeta,"
as descriptive of the material constituting the covering of the umbrellas manufactured and sold by respondents, unless said coverings
are entirely of silk.
It is further ordered, That the said respondents shall, within 30
days after the service upon it of a copy of this order, file with the
Commission a rep01t in writing setting forth in detail the manner
and form in which they have complied with the order to cease and
desist hereinbefore set forth.
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NATIONAL DAIRY UNION
COMPLAINT AND ORDER IN REGARD TO TilE ALLEGED VIOLATION OF SEC. ti
OF AN ACT OF CONGREJSS APPROVED SEPT. 26, 1914

Docket 1988.

Oompla.int, Nov. 18, 1991-Dooiswn, Mar. 28, 1992

Consent order requiring respondent corporation, its agents, etc., to cease and
desist from representing, publishing, etc., in aid or furtherance of production, sale, and distribution of butter in interstate commerce, (a) any false
and defamatory statements purporting to describe manufacture, sale, or
composition of oleomargarine; (b) matter or information stating said product, or cocoanut oil contained therein, is foul, insanitary, etc., or unfit
for human consumption; or (c) that sale of said product is a rich man's
graft or false information concerning cost of materials used in manufacture
thereof; all as in said order more specifically set forth.

Mr. PGad B. Morehouse for the Commission.
COMPLAINT

Acting in the public interest pursuant to the provisions of an act
of Congress, approved September 26, 1914, entitled, "An act to create
a Federal Trade Commission, to define its powers and duties, and
ior other purposes," the Federal Trade Commission charges that
National Dairy Union, a corporation hereinafter referred to as respondent, has been and is now using unfair methods of competition
in interstate commerce in violation of section 5 of said act, and states
its charges in that respect as follows:
PARAGRAPH 1. The respondent, National Dairy Union, exists as a
corporation organized in 1903 under the laws of the State of Illinois
and has its office and principal place of business at No. 630 Louisiana
Avenue NW., ·washington, D. C. Said corporation is now and for
more than two years last past has been engaged in the dissemination
of information of interest to a large mailing list of dairy and creamery companies, its members, as well as nonmembers; the annual
solicitation of funds from members and the continual solicitation of
new memberships.
Respondent's officers, members, and prospective members are persons and companies engaged in the production, sale, and distribution,
among other dairy products, of butter, which, when manufactured
or produced, is shipped and transported from their respective places
of business in the State thereof in, into, and through various other
States of the United States to retailers, produce dealers, and other
customers located therein for delivery and retail to the ultimate con632-sa-s
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sumer. Respondent has in all from 250 to 300 of such members
throughout the United States, particularly in the States of Minnesota, 'Wisconsin, Iowa, and Michigan. This contributing member~hip is subject to continual change.
PAR. 2. In the course and conduct of its business respondent acts
on behalf of its members who are engaged in interstate commerce in
t1airy and creamery products, including butter, and its acts are
approved and financially supported by the dairy and creamery company members aforesaid. Said members are and have been in competition over a coextensive area with other individuals, firms, and
corporations engaged in the sale and distribution in interstate commerce of oleomargarine, a product widely used by the consuming
public as a substitute for and in lieu of butter.
PAR. 3. In the course and conduct of this business aforesaid respondent, in manner and form designed and well calculated to injure and bring into disrepute generally its members' competitors
who deal in and distribute oleomargarine in interstate commerce,
widely publishes, republishes, and distributes, and furnishes its members with the means of publishing, republishing and distributing
to retailers, produce dealers, and the consuming public, misleading,
false, and defamatory statements purporting to be descriptive of the
ordinary and usual process of manufacture and sale of oleomargarine, to wit:
That the manufacture and sale of oleomargarine "is a rich man's
graft "; and that oleomargarines are made from cocoanut oil and
certain other ingredients; that the cocoanut oil such as is used in
American oleomargarine is made from copra. Respondent further
disparages and maligns the competitive product oleomargarine conveying, by means of implication as well as direct statements, the
misinformation to its members, retailers, produce dealers, and other
consumers that in the ordinary and usual process of manufacture of
oleomargarine the cocoanut oil contained therein is foul, filthy, and
insanitary, or otherwise unfit and unhealthy for human consumption; that it is comparable to stable manure; that swarms of half
naked Malays, perspiring under tropical heat, trample under bare
feet the copra which is going to be made into the "poor man's butter," by" poor man's butter" meaning and intending oleomargarine;
whereas in truth and in fact such statements are not descriptive of
the ordinary and usual process of manufacture and composition of
oleomargarine, and many brands and grades of oleomargarine do
not contain cocoanut oil at all, but are made from beef fats, vegetable oils, nut margarine and other products ordinarily and usually
manufactured and produced under sanitary and healthful conditions, in no way comparable to stable manure, or other compost or
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filth, and are not derived from cocoanut oil obtained by stamping
copra with the bare feet of sweating :Malays under tropical heat,
and which are not in any other way unfit or unhealthful for human
consumption.
P .AR. 4. In the course and conduct of its business as aforesaid,
respondent has published, republished, and distributed to its members, retailers, produce dealers, and other consumers, false, misleading, and disparaging statements designed and well Galculated to
cause the reader thereof to believe that 1,000 pounds of oleomargarine are made at a cost of $107.50, and giving a certain recipe
containing only four ingredients, thereby inducing the reader to
the conclusion that such recipe, with the prices given, applies to all
oleomargarine products, and that the sale and distribution thereof
by respondent's members' competitors constitutes a "graft," thereby
meaning and intending to imply that the public is swindled as well
as injured in health in the purchase and consumption of said competitive product, when in truth and in fact such recipe and such cost
neither fairly nor accurately represent either the usual ingredients,
or the usual cost in connection with the ordinary and usual production of oleomargarine being distributed and sold in interstate
eommerce.
PAR. 5. That such false, misleading, and disparaging statements,
publications, and republications have the tendency to, and substantially do, injure the sale and distribution in interstate commerce of
the product known as oleomargarine, and tend to, and do, actually
hinder and prevent and decrease its use by the consuming public
as a substitute for the product dealt in by respondent's members,
thereby threatening with injury or actually injuring to a substantial extent respondent's members' competitors in interstate commerce
and diverting trade from said competitors to the members of therespondent corporation.
PAR. 6. The acts and things above alleged to have been done, and
the false and misleading representations alleged to have been made,
published, and distributed by respondents, are to the prejudice of
the public and to the competitors of respondent's members, and constitutes unfair methods of competition within the intent and mean·
ing of section 5 of an act of Congress entitled, "An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes," approved September 26, 1914.
ORDER TO CEASE .AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon complaint and the answer of respondent in which
respondent refrains from contesting the proceeding and consents •
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that the Commission may make, enter, and serve upon it an order to
cease and desist, from the methods of competition charged in the
complaint, and the Commission being fully advised in the premises
having thereupon concluded that the respondent has violated section
5 of an act of Congress approved September 26, 1914, entitled "An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,"
It is now ordered that the respondent, National Dairy Union, a
corporation, and its agents, representatives, servants, and employees,
in the aid or furtherance of the production, sale, and distribution
of butter in interstate commerce cease and desist from:
Representing, publishing, republishing, or distributing to its
members, or directly or indirectly to retail dealers, produce dealers,
or the consuming public (a) any false and defamatory statements,
directly or indirectly purporting to be descriptive of the manufacture, or sale, or composition of oleomargarine; (b) any matter or
information btating directly or by implication that oleomargarine in
the ordinary and usual process of being manufactured, or cocoanut
oil contained in such oleomargarine, is foul, filthy, or insanitary, or
otherwise unfit for human consumption; (c) any direct statement or
matter containing the implication that the sale of oleomargarine is
a rich man's graft, or any false information concerning the cost of
the materials used in the manufacture of oleomargarine.
It is fwrther ordered, That the said respondent within ()0 days from
and after the date of the service upon it of this order shall file
with the Commission a report in writing setting forth in detail the
manner and form in which it is complying and has complied with
the order to cease and desist hereinabove set forth.
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IN THE MATTER OF
MACFADDEN J>UDLICATIONS, INC.
COMPLAINT (SYNOPSIS), FINDINGS AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 15"9. Complaint, Nov. 2", 1928-Decision, Apr. 11, 1932

\vbere a corporation engaged in operating, conducting, managing, controlling
and directing various subsidiaries, publfshers or printers of certain magazines, periodicals and tabloid dailies, and in acting os distributing agent
for publications concerned, subscription, circulation and advertising activities of which it managed, controlled and directed; in soUcltfng subscriptions to said magazines through circulars and literature sent to from
50,000 to over a million and a half names, according to the particular
magazine,
(a) Represented subscription price of a periodical as $2.50 for one year so
that "at this rate it would ordinarily cost you $5 for two years," but
informed prospect that "by using the attached credit memorandum worth
$1 you pay only $4 and you get two whole years," and offered special
health or other advisory services and/or books without cost to prospect,
attributing ability to offer such purported saving to economies effected
through 2-year subscriptions and large subscription lists, and made representations of similar tenor in connection with soUcitation of other subscriptions, facts being pretended reduced prices constituted its regular
prices for various magazines and subscription periods concerned through
agents and news uralers, books and services were regularly included with
subscriptions, at no additional cost, and subscriber at pretended reduced
prices made no savings:
(b) Made such statements in aforesaid offers and solicitations as "the
very nature of this big otTer forces us to hold it open for the next thirty
days only," facts being prices and terms held out were generally available
as aforesaid, and without any such limitation of time; and
(o) Falsely represented to prospect that he was being otl'ered opportunits of
said supr)osed special concessions in price and otherwise by reason of hlil
membership in that class of the general public whose greater purchases
and purchasing power make Its members particularly desirable subscribers
through enhancing the financial value of advertising in the particular
periodical, advising prospect offer was "not to be broadcast," and "we
do not want orders from anyone but you or m·embers of your immediate
family at this reduced rate";
With effect of deceiving and misleading purchasers and prospective purchasers
into believing that prices offered as aforesaid constituted prices reduced
from the regular and usual rate, and into subscribing in such belief, and
ot diverting trade from competitors to it, and with capacity and tendency
so to mislead, deceive and divert, and otherwise injure competitors in
their businesses :
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Held, That such acts and practices, under the circumstances set forth, consti-

tuted unfair methods of competition.

Mr. Baldwin B. Bane for the Commission.
Mr. Joseph Schultz, of New York City, for respondent.
SYNOPSIS OF COMPLAINT

,,

Reciting its action in the public interest pursuant to the provi. sions of the Federal Trade Commission Act, the Commission charged
respondent, a New York corporation owning and controlling the
stock of other corporations engaged in the publication of various
magazines, periodicals and tabloid dailies, and engaged in managing,
controlling and directing said corporations, acting as their distributing agent, and managing, controlling and directing their subscription, circulation and advertising activities, and with principal office
and place of business in New York City, with advertising falsely or
misleadingly as to price, in violation of the provisions of section 5
of such act, prohibiting the use of unfair methods of competition in
interstate commerce; in that respondent in circulars and letters to
prospective purchasers or subscribers in the various States represented a certain sum as the usual full subscription price, and that
it was offering the particular publication for a limited time to the
particular person or to a few specially selected prospective customers
at a reduced and special price, substantially smaller, fact being that
purported reduced price was its regular and usual price to everyone; with tendency and capacity to mislead and deceive and with
effect of misleading and deceiving public into subscribing to and
buying aforesaid publications in the belief that they were being
obtained at a reduced and special price; all to the prejudice of the
public and respondent's competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an Act of Congress approved September 26, 1914 (35 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent above named, charging
it with the use of unfair methods of competition in commerce in
violation of the provisions of said act.
The respondent having entered its appearance and having filed its
answer herein, hearings were had and evidence was thereupon introduced before an examiner of the Federal Trade Commission theretoicu:e dulv appointed.
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Thereupon this proceeding came on for decision by the Commission on the briefs submitted by counsel for the Commission and
counsel for the respondent and argument by counsel for the Commission, counsel for the respondent failing to appear, and the Commission having duly considered the record and being fully advised in
the premises makes this its findings as to the facts and conclusion
drawn therefrom :
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Macfadden Publications, Inc., is a corporation organized and existing under the laws of the State of New
York, with its principal office and place of business in the City of
New York, State of New York. Respondent is a holding company,
owning and controlling the stock of other corporations engaged in the
publishing or printing of various magazines, periodicals, and tabloid
dailies. Respondent operates, conducts, manages, controls, and directs the corporations whose stock it owns and acts as the distributing agent for such publications, managing, controlling, and directing
the subscription, circulation, and advertising activities for such publications. In the course and conduct of such business respondent sells
said magazines, periodicals, and tabloid dailies to purchasers located
in various States of the United States and causes said magazines,
periodicals, and tabloid dailies to be shipped from their respective
places of publication or printing through and into other States of the
United States to the purchasers thereof; and it solicits and sells subscriptions to said magazines, periodicals, and tabloid dailies by means
of circulars, pamphlets, and letters which it causes to be sent from its
place of business through and into other States of the United States
to prospective purchasers or subscribers. In the course and conduct
of its aforesaid business respondent is in competition with other
corporations, partnerships, and individuals.
PAn. 2. Among the magazines which respondent, in the course
and conduct of its business as described above, distributes throughout the United States are True Story, True Romances, True Experiences, Physical Culture, True Detective Mysteries, Dream vVorld,
The Dance Magazine, Your Home, Ghost Stories, World's Greatest
Stories, and True Strange Stories. These are all monthly magazines.
PAR. 3. Respondent solicits and obtains subscriptions to the magazines by each of the following methods: Direct mail efforts, circularization, advertising, individual spare time canvass, various
magazine agencies, and newspaper dealers. In order to promote the
sale of the magazines respondent from time to time sends out circu-
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lars or letters to prospective subscribers. With these circulars or
letters there is usually inclosed a credit coupon or check which sets
forth a sum which the prospective subscriber is told will be credited
to him on the price of the subscription which the respondent is
soliciting. During the course of a year from about 50,000 names
for some of the magazines to over 1,500,000 names for others are so
circularized for subscriptions.
PAR. 4. Respondent solicits and obtains subscriptions to various
of its magazines by such statements and representations as the following in the circulars and literature which it distributes throughout
the United States:
{1) DEAR SuBSCRIBER:
Mr. Macfadden asks that you accept with his compliments the
Credit Memorandum attached. It is worth $1.00 when applied
on your renewal subscription for Physical Culture.
In sending you this $1.00 Credit, Mr. Macfadden is only
further fulfilling his policy of service and saving to subscribers.
As you know the re~ular subscription price for Physical Culture is $2.50 for one year, at this rate it would ordinarily cost
you $5.00 for two years. But you need not pay this amount.
By using the attached Credit Memorandum worth $1.00 you pay
only $4.00 and you get two whole years of Physical Culture.
Let us explain how this unusual offer can be made to you.
Every new subscription entered on our books costs us a surprising amount of money. And every time a subscription is
removed-it costs us money.
Therefore by renewing your subscription now you save us
this expense. And in recognition of this, Mr. Macfadden, instead of pocketing this saving-passes it along to you. And in
sending you this $1.00 Credit he wishes to cordially thank you
for your past patronage and he hopes that he may again have
the pleasure of serving you during the next two years.
Because of its extensive growth, Physical Culture during the
next years will be better able to render the utmost in health
service-give you fascinating fiction of the better sortmaintain a more complete health advice department for you
subscribers. SoDon't delay sending in your renewal. Just endorse and mail
the Credit Memorandum today-you see the very nature of this
big offer forces us to hold it open for the next 30 days only.
Cordially yours,
FnANK MARTIN, Manager,
Su.bscribers' Service Bureau,.

MACFADDEN PUBLICATIONS, INC.

105

109

Findings

The credit memorandum rendered to is as follows:
MACFADDEN PUBLICATIONs, INc.,
19~6 Broadway, New York Oity, N.Y.:
Credit endorsee $1.00
Under the full price to apply on a 2-year subscription for
PHYSICAL CuLTURE Magazine. The full regular price is $5.00.
By endorsing this credit on the back you need pay only $4.00.
On the back of this credit memorandum is the following:
MACFADDEN PuBLICATIONs, INc.
I accept this Credit as part payment for my 2-Year Renewal Subscription for Physical Culture. Please enter same
immediately.
Another form of credit memorandum used by respondent:
Physical Culture
1926 Broad way
New York City
Saves You
Saves You
$1.00 Special Credit Memorandum $1.00
Macfadden Publications will credit the subscriber named
below $1.00 under the full price, to apply on a 2-year subscription for Physical Culture :Magazine. The full regular
price for such a subscription is $5.00. By endorsing this credit
memorandum on the back-you need pay only $4:.00.
'Vhen this letter and these so-called credit memoranda were used
the full, regular subscription price for two years to the Physical
Culture Magazine was $4.00. The price at which the subscription
was offered was not for only the next thirty days. Four dollars
for a 2-year subscription had been and was the full, regular rate for
a number of years.
(2) DEAR SunsCRIBER:
The attached Cash Saving Credit is worth $1.00 to you when
applied on your renewal subscription for True Story Magazine.
It has been drawn to your order and will be honored in full
when signed on the back and returned to us.
•
The regular price for one year of True Story is $2.50, at this
rate it would ordinarily cost you $5.00 for two years. But by
using the attached check you need pay only $4.00.
But why, you ask, do you offer me this saving~ Let me
explain.
Every time a new subscription is entered upon our books it
costs us a surprising amount of money. And every time a sub-
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scription is taken off-additional expense is entailed. So by
renewing your subscription now you save us this expense andinstead of pocketing the saving-we pass it along to you. It's
part of the Macfadden policy of fairness and service which we
pledge to all subscribers.
And in sending you this $1.00 we want to cordially thank you
for your past patronage. ·we trust that we may be able to be
of more service to you during the n€xt year.
Let me say a word about True Story. As you know this famous magazine has the largest news-stand sale in the world.
Every month more than 2,225,000 enthusiastic readers buy True
Story. It is America's favorite magazine. True Story's immense popularity has enabled the publishers to make a bigger
and better magazine for you during the year to come. You
know what that means. SoDon't delay sending your renewal. Just sign your name on
the back of the check and mail to-day. For the very nature of
this remarkable offer forces us to hold it open for the next 30
days only.
Cordially yours,
FRANK MARTIN, Manager.
Subscribers' Service Bureau.
The cash saving credit referred to and attached to the letter is as
follows:
MACFADDEN PuBLICATIONs, INc.,

1926 Broadway, New York Oity, N. Y.:
Credit endorsee $1.00 Under the full price to apply on a twoyear subscription for TnuE STORY Magazine. Such a subscription would ordinarily cost $5.00. By endorsing this credit on
the back you need pay only $4.00.
On the back of this cash saving credit is the following:
MACFADDEN PuBLICATIONs, INc.

I accept this Credit as part payment for my 2-Year Renewal
Subscription for True Story Magazine. Please enter same
immediately.
·~

;

l

;l

'

.t

•

At the time this letter was used the regular subscription rate to
any and everyone for the True Story Magazine for two years was
$4:.00, and such had been and remained the regular subscription rate
to this magazine for several years.
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HoME BEAuTIFUL SERVICE
1926 Broadway
New York, N. Y.
Home Beautiful Service will credit Two Dollars ($2.00) to the
endorsee only under the full price of Own Your Own Home Magazine for two years. The regular price for Own Your Own Home
Magazine is $6.00 for two years. But by endorsing this credit
coupon you need send only $1.00 per month for four months.
In addition you receive the Library of Home Planning and the
Home Beautiful Service absolutely free.
FRANK MARTIN, Manager
Subscribers' Service Bureau.

At the time this credit coupon was used the full, regular price for
a two-year subscription to Own Your Own Home Magazine, including the Library of Home Planning and the Home Beautiful Service,
was $4.00.
Home Beautiful Service
GuARANTEE
Your Home Magazine guarantees to credit the endorsee of
the enclosed Cash Saving Certificate with $2.00 under the full
$6.00 }Jrice or Your Home Magazine for two full years. It also
guarantees all new subscribers FREE ADVICE SERVICE covering all
home building and decorating problems.
It is further guaranteed that all those taking advantage of this
special low price offer will receive the Complete Home Beautiful
Library. This consists of three books. " Small Home Planning," " Beauty and Economy in Home Furnishing," and " How
to Build Out of Income "-also a valuable Building Cost folder.
FRANK MARTIN, Manager
Subscribers' Service Bureau.
The cash saving certificate accompanying this guarantee read as
follows:
YouR HoME
Magazine
1926 Broadway
New York City, N.Y.
Credit Endorsee with Two and no/100 Dollars To Apply on
A Two Years Subscription for YoUR HoME Magazine.
$2.00 CREDIT.
YoUR HoME MAGAZINE.
Per F. M.
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And on the back of the cash saving certificate was the following:
Youn HoME :MAGAZINE,

1926 Broadway, New York, N. Y.:
Instead of the full regular price of $6.00 you are to enter my
subscription for two years of Your Home Magazine, send me
the Complete Home Beautiful Library, and enter my name as
one entitled to free home planning service for two years-All for
only $4.00.
At the time that this guarantee and cash saving certificate were
used, the full, regular price for a 2-year subscription to Your Home
Magazine was $4:.00. The advice on home building, planning, and
decorating problems was free to all subscribers. The Complete
Home Beautiful Library was given to all subscribers with a 2-year
subscription at the regular price.
( 5)

DEAR FRIEND:

A few days ago I was called to a very important meeting with
Mr. Macfadden and other Company executives. Our problem
was to get more readers for Physical Culture Magazine.
For, although we now have thousands more readers than last
year, Mr. Macfadden insists that the general public will subscribe in even larger groups if we come to them with the right
proposition. And he had a very extraordinary plan to suggest.
He began by saying, " Our regular price for Physical Culture
is twenty-five cents a copy. This makes the cost $3.00 a year or
$6.00 for two years at the single-copy rate. It costs us almost.
that much to edit, manufacture and distribute the magazine.
" But," he continued, " I propose that we offer to mail the
magazine to our new subscribers (and our old ones who want to
renew their subscriptions) for the next two years-for only
$4.00.
"And that is not all," he insisted, "let's offer an added inducement. Let us give all those who take up this offer this beautiful
and essential health book." He indicated with his h,and Milo
Hasting's new Food Directory which lay with his favorite books
there on his desk.
"But ", questioned one of the other executives, "if we put the
price at $4.00 and offer this rather expensive book in addition,
wouldn't we lose money~ "
Mr. Macfadden was quick to reply, "If we do as I propose
we will get a response from the public so large that its very bulk
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will make my proposition profitable." "And" he added, "I
would be tempted to make the offer even more attractive."
The others of us looked at him in amazement.
"I would further offer our prospective readers Free Health
Service for the next two years." He added, "·we have a large
staff of health experts here with us. Why not let them give
expert advice to our new readers-free of charge~ " "And",
he continued, "we will not insist that this full $4.00 price be
paid in advance. Let them pay at the rate of $1.00 a month."
Mr. :Macfadden's suggestion was so liberal, so extraordinary
that the rest of us hardly knew what to make of it. But knowing his keen insight in the publishing business, cognizant of the
great success which came to him mostly through knowing just
what the public wanted and needed-we all decided that we
would indeed be short-sighted if we did not at least see how the
public would accept his proposition.
We decided to test out Mr. Macfadden's idea. In other words,
we would like to have you help us solve the problem.
Do you want two years of Physical Culture Magazine-a
beautiful copy of Milo Hasting's Food Directory (150 pages
bound in maroon leatherette, embossed in gold) two years Free
Health Service for you and your family-all for only $4.00,
payable at the rate of only $1.00 a month~
All you need do is sign and return the special $2.00 Credit
Voucher at the top of this letter, which represents your saving
over the full $G.OO single copy price of Physical Culture. Show
us that it will be worth our while to go ahead on this basis and
we will do it. Of course, you need send no money now-you can
pay later upon receipt of memorandum.
Your answer counts-and counts big. 'Whether we go ahead
or not, you, as one of those selected for the test, can order at this
special price. Now here else can you get so much for so little
money.
But act now. For this test bargain offer is open for the next
thirty days only, as it is being tried only as an experiment-and
in a very limited way.
Cordially yours,

Manager
Subscribers' Service Bure(JfU.

FRANK :MARTIN,

P. S.-If you care to pay in full now and not be bothered
with monthly payments-remit $4.00 with the attached $2.00
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voucher. And in return for this favor we will give you an
extra issue of Physical Culture FREE-giving you a two-year
and one-month subscription.
The credit voucher attached to this letter is as follows:
MACFADDEN PUBLICATIONs, INc.
1926 Broadway
New York City, N.Y.
Credit endorsee ______.____________ $2. 00
Under the full price to apply on a two-year subscription for
Physical Culture Magazine.
Two DoLLARs.
PHYSICAL CuLTURE :MAGAZINE,
Per F. M.
111anager Subscribers' Bureau.
And on the back of this credit slip was the following:
1\fAcFADDEN PunucATIONs, INc.,
1926 Broadway, New York, N. Y.
Instead of the full regular price of $6.00 you are to enter
my subscription for two years of PHYSICAL CuLTURE MAGAZINE,
send me Milo Hasting's Food Directory, and enter my name
as one entitled to free health service for two years-All for only
$4.00.

',

At the time this letter and so-called credit voucher were used the
full, regular subscription rate for a 2-year subscription to Physical
Culture Magazine was $4.00. Diet books with no stated value were
offered free to subscribers with 1-year, 18-month, and 2-year subscriptions at the regular rates, and such was not done for only
30 days. The so-called health service was free to all readers of the
Physical Culture Magazine.
(6) DEAn READER:
Do you know that you are consiJ.ered, in certain very interesting ways, a privileged person~
And that, because of this fact, you are able to buy certain
merchandise for less than your friends and neighbors 1
For instance, you will find a special $2.00 Cash Saving Certifi·
cate enclosed with this letter. And we would further like you
to accept a beautiful, new 200-page novel.
And this is why:
As you probably know, big national magazines get most of
their revenue from their advertising pages. And, in order to
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get this advertising, these magazines must prove that their readers are the really responsible, substantial folks in every community.
For the advertiser wants to reach only this so-called "preferred class "-folks who have the means to buy if they see fit.
This peculiar circumstance has made it necessary for publishers to conduct extensive investigations throughout the country.
vVe have just finished a most complete one, which has enabled
us to compile a list of the people in every community whom we
want as readers of our magazine.
Your name is on this list. And therefore you are a privileged
buyer. One who can not only buy our magazine for less than
others pay. But you also are offered a beautiful new novel free
with your True Story Magazine subscription if you act now.
You see True Story sells everywhere for 25¢ a copy. Over
2,000,000 people buy it at this price every month. At this rate
it would ordinarily cost you $G.OO for two years. But by signing the enclosed Cash Saving Certificate, you gain a $2.00 reduction, and get True Story for two whole years.
Of course, the remaining $4.00 (which is but slightly more
than most folks p·ay for a single year of the magazine)-need
not be 11aid now-if it isn't convenient. You can remit at the
rate of only $1.00 a month for four months-if you so desire.
And as a further inducement for you to become one of our
regular subscribers. vVe want to give you one o£ the greatest
True Story novels ever written. It is entitled "vVife or Stenographer-which 1" And is fully descl'ibed in the accompanying folder.
This book is not :for sale. It can not be bought at any store
or by mail :for any amount of money. It was published in this
beautiful red leatherette binding to be given to those who we
particularly want as our subscribers. A copy is being reserved
:for you-and will be held :for you for 30 days.
True Story Magazine needs no introduction. For you perhaps know it is without question the world's most popular
magazine. Think of the real enjoyment for you-not :for an
evening-but every evening for two full years from the thrilling
delightful stories that only True Story Magazine can offer you.
No doubt, the real sincerity of this offer will appeal to you.
Certainly no other publisher has ever been half so liberal.
Just write your name and address in the space provided on
the :face o:f the Special $2.00 Cash Saving Certificate. And
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send it along to-day. You can pay later in easy installments if
you prefer after the magazines start coming and you receive
your copy of this most extraordinary gift book.
'Ve ask only one favor of you. And that is if you or any
member of your family can not use the enclosed $2.00 Cash
Saving Certificate, please destroy it. 'Ve can't afford to make
this offer broadcast. It is only for the special class of folks
we particularly want as subscribers.
Cordially yours,
FnANK MARTIN, Manager
Subscribers' Service Bureau.
During the time that this letter was used, the full, regular price
for a 2-year subscription to True Story Magazine was $4.00 to any
and everyone who would subscribe for such a period, and various
books of no advertised value were given free with 1-year, 2-year,
and 18-month subscriptions.
{7) DEAR FRIEND:
As perhaps you know, magazines depend. largely upon advertising for their revenue. Advertisers will pay for pages in a
magazine not only according to the number of readers but also
in consideration of their buying habits.
That brings us to you. lly careful research, our statisticians
have found. that you belong to a "key" group. That not only
do you buy large quantities of advertised goods yourself-but
other people are strongly influenced by you in their purchases.
For this reason we have decided to make it profitable for you
to read this letter-and profitable for you to become a reader
of our magazine. Because frankly, we want you as a subscriber for True Story Magazine. And so in order to secure
your good will, we have enclosed a dollar saving certificate that
is worth $1.00 in actual cash saving.
You see, over two million readers of True Story are now paying at the rate of $5.00 for twenty issues-but you need send, for
the reasons mentioned above, only $4.00-at the rate of $1.00
per month for four months if you prefer.
Besides, as an added inducement, we are going to give you
two modern up-to-the-minute true novels-to make our offer
irresistible, we hope. These novels are sent to you with the
magazine, at the special rate of $4.00 for the magazine alonewithout a cent being paid for the books.
And let me assure you right now, that this offer is not to be
broadcast. We do not want orders from anyone but you or
members of your immediate family at this reduced rate,
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True Story, as perhaps you know, is the only magazine that is
comprised wholly of really true stories told by living men and
women. Its millions of readers attest better than anything else
its tremendous popularity.
In fairness to this great following, you can well understand
why we are limiting this offer to you and a few others in each
locality throughout the country.
And for this reason-and because of the limited number of
novels we have available, we can not hold this offer open more
than thirty days.
Moreover, it is important that you do fill out and mail the
dollar saving certificate to-day. So that you will be certain to
get your copies of the novels and your cash savings. You may be
too late if you wait.
Cordially yours,
FRANK MARTIN, Manager,
Subscribers' Service Bureau.
P. S.-There is no truth in the rumors circulating about various parts of the country, that we are unable to print any more
copies in addition to the two million three hundred thousand
now issued each month. We have made special arrangements,
and can guarantee deliveries of all copies ordered through this
offer.
P. S.-If it is convenient for you to send the $4.00 with the
order we will send you an additional copy of the magazine for
your trouble. Making twenty-one issues in all.
When this letter was used the full, regular subscription rate to
True Story Magazine for 2 years (24 months) was $4.50.
(8)

Here's your chance to get the two most remarkable true story
novels ever written-without charge, with your True Romances
renewal-if you act at once.
These two great books, "A Child of Love," and "The Truth
About a College Girl," are unobtainable in any book shop, store,
or library. They are not for sale anywhere. The only way
they can be obtained is through a renewal and subscription to
True Romances Magazine.
Think of it, with your one year's renewal to True Romances,
you get either of these wonderful books. 'With your two years'
renewal you may have them both.
And this most liberal offer comes at indeed an opportune time
for you. For your True Romances subscription is now due for
renewal.
632-83-9
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But you must act at once. Our supply of these great novels
is limited. And as soon as our present stock is exhausted, this
offer must be withdrawn.
And here is some more good news 1 The price of a year's
subscription has been reduced from $3.00 to $2.50 but even so
you get one book without charge. The price of a two year subscription is $5.00-and you get two novels without charge.
You need send no money now if it is not convenient. Just
sign and return the enclosed Gift Coupon at once. Your subscription will be entered, and your books will be reserved in
your name. You can pay later, when we send you a
memorandum.
If you care to remit now, the books you desire will be sent
you immediately.
Cordially yours,
FRANK MARTIN, Manager,
Subscribers' Service Bureau.
This letter was used during times when the full, regular subscription prices to True Romances for two years were $4.00 and $4.50,
and the novels of no stated value were given with one and 2-year
subscriptions at the regular prices.
{9) Saves You

Saves You

$1.00 SPECIAL CREDIT MEl\IORANDUl\I $1.00
Macfadden Publications will credit the subscriber named
below $1.00 under the full price to apply on a Two Years' Subscription for True Romances. The full, regular price for such
a subscription is $6.00. By endorsing this Credit Memorandum
on the back you need pay only $5.00.
During a part of the period that this so-called credit memorandum
was used, the full, regular price for a 2-ycar subscription was $·1.00,
and for the balance of the period, $4.50. At no time was the full,
I'egular price for such a subscription $6.00.
(lO)Saves You

Saves You

$1.00 SPECIAL CREDIT MEMORANDUl\1 $1.00
Macfadden Publications will credit the subscriber named
below $1.00 under the full price to apply on a Two Years' Subscription for Dream "\Vorld. The full, regular price for such
a subscription is $6.00. By endorsing this Credit Memorandum
on the back you need pay only $5.00.
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The full, regular prices for a 2-year subscription at different
times during the period that this so-called credit memorandum was
used were $4.50, $1.00, and $5.00. At no time during the period
was the full, regular price for such a subscription $6.00.
Letters and so-called credit memoranda or vouchers similar to
those set out above were used by respondent in soliciting subscriptions to various of the magazines distributed by it.
PAR. 5. In 1928 the total circulation of Dream "\Vorld was over
250,000 a month, the subscription circulation was about 35,000 a
month, to which figure it had grown from about 3,000 a month in the
latter part of 1924. In 1928 the total circulation of Physical Culture Magazine was about 300,000 a month; the subscription circulation was about 150,000 a month, to which figure it had grown from
about GO,OOO a month in the early part of 1924. In 1928 the total
circulation of True Detective Mysteries was about 180,000 a month;
the subscription circulation was about 40,000 a month, to which
figure it had grown from 1,970 a month in the latter part of 1924.
In 1928 the total circulation of True Story Magazine was over
2,000,000 a month; the subscription circulation was about 200,000
a month, to which figure it had grown from about 65,000 a month
in the early part of 1924. In 1928 the total circulation of True
Romances was about 600,000 a month; the subscription circulation
was about 70,000 a month, to which figure it had grown from about
3,000 a month in the early part of 1924. For each of the above
magazines respondent circularizes for subscriptions, using the forms
of letters, circulars, so-called credit vouchers, and literature set out
above. In 1928 the total circulation of True Experiences was about
115,000 a month; the subscription circulation was about 450 a month.
The subscription circulation of this magazine in the latter part of
1926 was about 500 a month. Respondent does not circularize for
subscriptions to this magazine.
PAR. 6. Respondent regularly attempts to sell and sells subscriptions for one and two years to its various magazines through agents
and news dealers at the prices which it represents in its circulars,
letters, and literature as special or reduced prices. The prices at
which the magazines are offered in the circulars, letters, and literature are the full, regular subscription rates or prices for the period
of subscription solicited, or something above them. At the price
offered by respondent through its literature the purchaser makes no
saving on the price of the subscription solicited. The prices at which
respondent in these circulars, letters, and literature offers to sell
the subscriptions solicited are not reduced or special prices. Such
offers are not made for only a 30-day period or to only the particu-
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lar persons to whom the literature is addressed. Such offers are to
anyone who will subscribe for the period, and such continue in effect
for two or more years at a time. At no time since January 1, 1924,
has the full, regular subscription rate or price for two years to either
True Story, True Experiences, True Romances, Physical Culture,
Dream World, Your Home, or True Detective Mysteries been
$6.00. The "full regular price" for such a subscription to neither
of these magazines was ever $6.00.
PAR. 7. The use by respondent of such statements and representations in its literature as those set out and described above. tends to
and does deceive and mislead purchasers and prospective purchasers
into the belief that the price at which respondent is offering the
particular subscription solicited is a price reduced from the regular
and usual price or rate for such subscription, and in such belief to
subscribe for respondent's magazine or magazines, and tends to and
does divert trade to respondent from its competitors and otherwise
tends to injure competitors of respondent in their businesses.
CONCLUSION

The acts and practices of respondent as set forth in the foregoing
findings as to the facts constitute, under the circumstances therein
stated, unfair methods of competition in interstate commerce in
violation of the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, the testimony, evidence, briefs, and argument by counsel
for the Commission, and the Commission having made its findings
as to the facts and conclusion that respondent has violated the provisions of an act of Congress approved September 26, 1914, entitled
"An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,"
It is now ordered, That respondent, Macfadden Publications, Inc.,
its officers, agents, representatives, and employees, cease and desist
from making statements or representations in advertisements in magazines, periodicals, or newspapers, or in circulars, letters, pamphlets,
booklets, or other advertising literature circulated and distributed in
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connection with the offering for sale or sale in interstate commerce
of any of its magazines or other publications,
(1) That the regular or usual price of a particular subscription
to such magazine or publication is a certain definitely set
out sum when such is not the fact;
(2) That prospective purchasers or subscribers are being offered
a particular subscription to the magazine or publication at
a reduced price for a limited period of time unless said
subscription is actually so limited in point of time for
acceptance at such price;
(3) That the subscription to the magazine or publication at the
stated price is offered only to a certain limited and
~peeially selected group of persons when such is not the
fact.
Ana it is further ordered, That respondent, within 60 days after
the service upon it of a copy of this order, file with the Commission
a report in writing, setting forth in detail the manner and form in
which this order has been complied with and conformed to.
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THE MATTER OF

UNITED STATES PENCIL COMPANY, INC.
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. IS OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1905. Complaint, Jan. 21, 1931-Deciltion, Apr. 11, 1932

Where a corporation dealing in pencils bought by it from the manufacturer (1)
complete and ready for sale and made in certain cases pursuant to it:!
instructions and specifications, or (2) in the rough for painting and Imprinting by it and addition of tips and erasers by a separnte concern, nnd
in sale of aforesaid pencils to jobbers, large chain store and retail organizations, and large business houses for their own llse, and neither owning,
controlling, operating, nor interested in any factory making pencils from
the raw material into the finished product, nor equipped itself to manufacture pencils from the raw material into the finished product;
Caused Itself to be described in a paid IisUng in a trade directory as " 1\Inkers
of finest quality lend pencils" and made no effort to hnve changed a free
and unauthorized listing in an earlier edition of the same directory in
which its name, under heading, "Pencils," was immediately followed with
the abbreviation "l\Ifrs.";
With tendency and capacity to mislead and deceive jobbers, retailers and purchasing public into buying from it as and for a mnnufactm·er of penclls,
and thereby divert trade to it from competitors who are in fnct such
manufacturers and from retailers who do not represent themselves as
such:
Ilcld, That such practice, under the circumstances set forth, was to the prejudice of the public and competitors and constituted an unfulr method of
competition.

J.lr. G. Ed. Rowland for the Commission.
Miss Rutlt Gottdiener, of New York City, for respondent.
SYNorsis oF CoMPLAINT
Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, a New York corporation engaged in the sale and distribution of lead pencils to jobbers, retailers, and ultimate consumers
in the various States and the District of Columbia, and with principal office and place of business in New York City, with misrepresenting business status or advantages and advertising falsely or misleadingly in said respect, in violation of the provisions of section 5 of
such act, prohibiting the use of unfair methods of competition in
interstate commerce; in that-
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Respondent, as charged, engaged as aforesaid, and neither manufacturing the pencils dealt in by it, nor owning, operating, or controlling any factory making the same, but purchasing its said pencils
from the manufacturers completely finished in the case of about
50 per cent, and in the natural wood in the case of the others, which
it paints and imprints with various names, addresses, and other
identifying marks at its place of business, represented itself through
trade directories and circulars as a manufacturer of lead pencils, authorizing and approving the following of its name in a trade directory by the abbreviation" Mfrs." and by the slogan, in a subsequent
edition, " Makers of finest quality lead pencils," and falsely representing in circulars distributed to customers and prospective customers, " You save the jobber's profit by buying direct from us";
with effect of causing jobbers, retailers and the purchasing public
to buy its pencils in the mistaken belie£ that said statements and
representations were true, and with capacity and tendency so to do;
all to the prejudice of the public and competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTs, AND OnDER

Pursuant to the provisions of an act of Congress approved September 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent above named, charging
it with the use of unfair methods of competition in commerce in
violation of the provisions of said act.
The respondent having entered its appearance, and having filed
its answer herein, hearings were had and evidence was thereupon
introduced on behalf of the Federal Trade Commission.
Thereupon this proceeding came on for final hearing on the brief
of counsel and the record, counsel for respondent having waived
oral argument, and the Commission having duly considered the
record and being fully advised in the premises, makes this its findings
as to the facts and conclusion drawn therefrom:
FINDINGS AS TO THE FACTS
PARAGTIAPH 1. Respondent, United States Pencil Co., Inc., is a
corporation, organized and existing under and by virtue of the laws
of the State of New York. It was incorporated in 1918 and has
its office and principal place of business at 487 Broadway, in the
City of New York, State of New York, where for more than one year
last past it has been engaged in the business of selling and distributing lead pencils, pencil cases, and pencil sets, to jobbers, retailers,
and ultimate consumers located at points in various States of the
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United States, and the District of Columbia. The officers of
respondent are D. Teitelbaum, president, and Samuel Fingerhut,
secretary and treasurer. Its sales for the year 1930 amounted to
approximately $300,000. Respondent causes its pencils, when sold, to
be transported from its place of business in the City of New York,
State of New York, through and into other States of the United
States and the District of Columbia to said purchasers thereof at
their respective points of location. In the course and conduct of its
said business respondent is in direct and active competition with
other individuals, partnerships, and corporations likewise engaged
in the manufacture, sale, and distribution of lead pencils in interstate
commerce among the several States of the United States and the
District of Columbia.
PAR. 2. Respondent sells its pencils throughout the United States,
about 90 per cent of its business being done through the mails and
personal solicitation of the larger accounts, the balance by traveling
representatives. Respondent sells to F. ,V. Woolworth, S. S. Kresge
Co., and the American News Co., for resale to the public, and to
individual business firms, such as banks and large business houses for
their own office use. It obtains its customers principally by advertising circulars, which it sends to names secured from trade directories of various kinds. Respondent also sends with its circulars
sample pencils, and if the recipient likes the pencil he sends an order
for a supply.
PAR. 3. In the course and conduct of its aforesaid business respondent buys all the pencils which it sells from various manufacturers and
distributors thereof. About 50 per cent of the pencils which it buys
are completely finished and ready for sale to the trade and public,
and about 50 per cent are pencils in the rough, i. e., complete pencils
in the natural raw cedar, without paint, printing, tips, or erasers on
them. Respondent paints these pencils and imprints names thereon.
'Where it is necessary to put tip and erasers on such pencils, respondent sends them to another factory in which it has no interest of any
kind, to have this work done. Pencils which are painted and finished,
but without any name or other lettering imprinted on them, are
known in the trade as "blanks." Respondent sells pencil blanks to
jobbers, and also imprints names on pencils at the order of jobbers or
individual consumers.
PAR. 4. Respondent also sells two brands of pencils under the names
"Two Tone " and " Evergreen." These pencils are made for it by
the General Pencil Co., a manufacturer of pencils in Jersey City,
N. J. The pencil sold by respondent under the brand name Evergreen is made for it by the General Pencil Co. under specifications
furnished said General Pencil Co. by respondent. These specifica-
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tions cover the kind and quality of wood to be used in the pencil, the
quality and degrees of hardness of the lead used, and the finish put
on the pencil. General Pencil Co. follows respondent's directions as
to the materials from which the Evergreen pencil is made, and buys
the wood and lead from certain, manufacturers for said pencil.
Respondent keeps in touch with the manufacture of its Evergreen
pencil by sending representatives to the factory of the General Pencil
Co. from time to time to consult with reference to the manufacturing
process. Respondent does not perform any operation of any kind in
connection with the manufacture of the Evergreen pencil. Respondent sells its Evergreen pencils principally to consumers direct, only a
limited quantity being sold to jobbers. Where Evergreen pencils are
sold to jobbers, respondent gives the jobber a better price than it does
to the consumer whom it sells direct. General Pencil makes a pencil
which it sells under the brand name "Semi-Hex," in which it uses
the same wood and lead as it uses in the Evergreen pencil which it
makes for respondent.
PAR. 5. Respondent paints and imprints lettering on the pencil
blanks which it buys. It has special machinery in its place of business for painting pencils and for printing names and lettering on
them, and has four employees for the purpose. It does not put tips
or eraser:. on the pencils which it sells, but has this work done for it
under contract. Respondent does not do, and has no machinery or
facilities for doing, any operations in connection with the manufacture of pencils. The blank pencils as received by respondent are
complete and can be used to write with. Painting and imprinting,
such as done by respondent, are finishing operations, and not manufacturing operations. Fifty per cent of the pencils sold by respondent are received by it complete and ready for sale to the trade and
public, all operations including painting, imprinting, and the affixing
of tips and erasers having been done by General Pencil Co., the
manufacturer thereof.
PAR. 6. In the 1929 edition of Donnelly's Industrial Directory,
Eastern District, the name of respondent appears under the heading
Pencils, with the abbreviation "Mfrs." immediately following, together with its address, thereby representing that it is a manufacturer of pencils. In the 1930 edition of the same directory, under
the heading Pencils, respondent's name appears as follows:
UNITED STATES PENCIL CO:MPANY, INC.
Makers of Finest Quality Lead Pencils
487 Broadway, New York City. Canal 0010

The 1929 listing was a free listing, and not an advertisement, and
respondent did not authorize it, but made no effort to have the listing
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changed to show it was not a manufacturer. The 1930 listing was an
advertisement, contracted for and paid for by respondent through
its secretary and treasurer, who authorized the party soliciting the
advertisement to write it out for his approval, which was done, and
he approved the wording.
PAR. 7. On the advertising circulars sent out and distributed by
respondent to jobbers, retailers, and ultimate consumers appears the
wording "You save the jobber's profit by buying direct from us."
Respondent is not a jobber of pencils, but is a distributor and sells to
jobbers. Respondent is distributor for all the pencils made by
General Pencil Co. which that company does not itself sell
under its own trade-mark names. Pencils sold by respondent, except
the Evergreen pencil, are sold both to jobbers and consumers, and in
some cases the pencils are sold direct to large consumers for as much
as 25 per cent less than the same pencils are sold to jobbers, but in all
cases are sold to the consumer for the same price or less than they
are sold to jobbers.
PAR. 8. Respondent is not a manufacturer of pencils, and does not
own, control, operate, or have any interest in, any factory where
pencils are made from the raw material into the finished product.
The representation by respondent that it is a manufacturer of pencils,
as hereinabove set forth, is false, deceptive, and misleading, and has
the tendency and capacity to mislead and deceive jobbers, retailers,
and the purchasing public into buying pencils from respondent in
the mistaken belief that such representation is true, and thereby
diverts trade to respondent from competitors who are in fact manu·
facturers of pencils, and from retailers of pencils who do not
represent themselves as manufacturers.
CONCLUSION

The practice of respondent, United States Pencil Co., Inc., of
representing itself to be a manufacturer of pencils, under the condi·
tions and circumstances set forth in the foregoing findings as to the
facts, is to the prejudice of the public and respondent's competitors,
and is an unfair method of competition in interstate commerce, and
constitutes a violation of section 5 of an act of Congress approved
September 2G, 1914, entitled "An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com·
mission upon the complaint of the Commission, the answer of the
respondent, the testimony taken and briefs filed herein, and the
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Commission having made its findings as to the facts and conclusion
that the respondent has violated the provisions of an act of Congress
approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That respondent, United States Pencil Co.,
Inc., its officers, agents, representatives, and employees in connection
with the sale and distribution of pencils in commerce between and
among the several States of the United States and the District of
Columbia cease and desist from representing in any manner, either
directly or indirectly, that it is a manufacturer of pencils, unless
and until said respondent actually owns, controls or operates a factory
in which pencils are manufactured.
It is further ordered, That respondent shall within 60 days after
the service upon it of a copy of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which this order has been complied with and conformed to.
Commissioner Ferguson dissents.
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IN THE MATTER OF

RELIANCE PENCIL CORPORATION
COMPLAINT {SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 19:24.

Complaint, Mar. 6, 1931-Decision, Apr. 11, 1932

Where a corporation engaged in purchase of pencils both in the "rough": and
as finished products, from the manufacturer thereof, and in the business
of smoothing, polishing, painting, and stamping the former and attaching
brass ferrules and erasers thereto at its factory for the performance of
such so-called finishing operations, and in the sale to jobbers and retailers
of its said pencils, which were (1) result of nearly two years' laboratory
experiments and practical tests directed to development of desired smooth·
ness, color, strength, and size of the lead used, as well as to matter of
numerous brand names, shapes, and colors of the various pencils sold, and
were (2) made for it by the manufacturer with cedar and lead specially
prepared for It in accordance with its secret formulre and specifications and
subject in case of both substances to its continuing scrutiny and regular
inspection and tests to secure quality and uniformity, but (3) came to 1t
in all cases ready to sharpen and write with, due to prior completion by the
manufacturer of the difficult and expensive operations necessary to bring
the pencil to such stage,
Prominently displayed phrase "Manufacturers of pencils • • • " immediately under its corporate name, upon letterheads, blllheads, catalogues,
circular letters, and other stationery and in advertisements in various
trade magazines, and referred in catalogues to a "new modern plant" at
a certain point, as the plant in which its pencils were made, and as "the
home of Rellance Pencils," In which, " under continuous laboratory supervision, the entire process is carried on under one roof, under one control,"
and in a circular letter sent to customers made the statement that the
"lead Is blended by our exclusive process," facts being it was not a pencil
manufacturer, and neither owned, controlled, operated, nor had any interest in any pencil factory, and plant in question was that of the manufacturer from which it purchased pencils dealt in by it as aforesaid, and
which had an undisclosed fl.nancial interest in it, but in which it Itself
had no interest of any kind;
With tendency and capacity to mislead and deceive jobbers and retailers into
buying pencils from it ln the mistaken bellef that aforesaid statements
and representations were true, and thereby divert trade to 1t from competitors who as manufacturers in fact of penclls shared the trade advantage due to jobber's and retaller's preference to deal with the manufacturer by reason of latter's financial responsibility and assurance of securIng uniform quality and refund or exchange of defective pencils:
Held, That such practices, under the conditions and circumstances set forth,
were to the prejudice of the public and competitors and constituted unfair
methods of competition.

Mr. G. Ed. Rowlomd for the Commission.
Brodek, Raphael & Eisner, of New York City, for respondent.
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Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged

respondent, a New York corporation engaged in the sale and distribution of lead pencils to jobbers and retailers at points in the various
States and the. District of Columbia, and with principal office and
place of business in New York City, with misrepresenting business
status and advertising falsely or misleadingly in said respect, in
violation of the provisions of section 5 of such act, prohibiting the
use of unfair methods of competition in interstate commerce.
Respondent, as charged, engaged as aforesaid and neither manufacturing the pencils dealt in by it, nor owning, operating or controlling any factory making the same, and with no exclusive process
for blending the lead used, but purchasing its said lead pencils in
the rough, from the manufacturers, and finishing the same at its
factory, where it smooths, polishes, and paints them, stamps the
name thereon and affixes thereto a brass tip and eraser, falsely
represents itself through letterheads, billheads, stationery, catalogues,
and advertisements in trade magazines as a pencil manufacturer,
making, among others, the following representations and statements:
Plac;ng, on letterheads, billheads, circular letters, etc., immediately
under its name, the words "Manufacturers of pencils, penholders,
erasers";
Placing, immediately under its name, substantially the same words
in its advertisement in various trade journals;
Placing the word "manufacturers" under its name in a catalogue
prepared and distributed by it and the language, in connection with
a description of a pencil factory, "the home of Reliance Pencils.
Here, under continuous laboratory supervision the entire process is
carried on under one roof, under one control."
Respondent further, as alleged, stated in a letter sent to customers
and prospective customers "This lead is blended by our exclusive
process * * *."
"Said false, deceptive, and misleading statements and representations," as alleged, "have tpe tendency and capacity to and do cause
jobbers and retailers, residing in various States of the United States
to purchase the lead pencils sold by respondent in the mistaken
belief that such statements and representations are true," and said
alleged acts and practices "are all to the prejudice of the public
and respondent's competitors," some of whom "own and operate a
factory in which are manufactured the lead pencils which they sell,
and who sell said lead pencils in interstate commerce without any
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false, deceptive, or misleading representations," and some of whom
"buy the lead pencils which they sell from the manufacturers thereof,
and who sell them in interstate commerce without representing that
they are the manufacturers thereof."
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND OnDER
Pursuant to the provisions of an act of Congress approved September 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent above named, charging
it with the use of unfair methods of competition in commerce in
violation of the provisions of said act.
The respondent having entered its appearance, and having filed
its answer herein~ hearings were had and evidence was thereupon
introduced on behalf of the Commission and respondent before an
examiner of the Federal Trade Commission.
Thereupon this proceeding came on for final hearing on the briefs
and arguments of counsel, and the record, and the Commission having duly considered the record and being fully advised in the premises, makes this its findings as to the facts and conclusion dra-wn
therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, Reliance Pencil Corp., is a corporation,
organized under the laws of the State of New York in April, 1929,
having its office at 777 Broadway, in the city of New York, State of
New York, and its factory in the city of Mt. Vernon, in the State
of New York. The officers of respondent are Maurice E. Levine,
president, and Louis Oskrov, secretary and treasurer. Respondent
is now, and has been ever since its organization engaged in the business of smoothing, polishing, painting, and stamping lead pencils,
and attaching brass ferrules and erasers thereto, and selling and distributing said finished lead pencils to jobbers and retail dealers located at points in the various States of the United States, and the
District of Columbia. Respondent causes said pencils, when so sold,
to be transported from its factory in the said city of 1\It. Vernon,
State of New York, through and into other States of the United
States and the District of Columbia, to the purchasers thereof at their
respective points of location.
In the course and conduct of its said business, as aforesaid, respondent is in direct and active competition with other individuals,
partnerships, and corporations engaged in the manufacture, sale,
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and distribution of lead pencils in interstate commerce among the
various States of the United States and the District of Columbia.
PAn. 2. In the course and conduct of its business respondent has
represented by its letterheads, billheads, circular letters, and other
stationery, catalogues, and through advertisements in trade magazines having a general circulation throughout the various States o:f
the United States, that it is a manufacturer of lead pencils. Upon
its letterheads, billheads, catalogues, circular letters, and other
stationery, and in its advertisements in various trade magazines,
respondent prominently displays the phrase " Manufacturers of pencils, penholders, erasers" immediately under its corporate name. In
its catalogues, which it distributes to its customers, respondent
causes the word "manufacturers" to be printed immediately under
its corporate name. Respondent advertises in such trade papers as
Modern Stationery, Geyer's Stationery, Pacific Stationer, Southern
Stationer, and Office Applian_ces.
In a catalogue formerly distributed by respondent to its customers,
bearing date of September 1, 1929, appears a reference to a "new
modern plant " at Lewisburg, Tenn., as the plant in which respondent's pencils are made, and said plant is further referred to in
said catalogue, as follows:
This 1-lant is the home of lleliance Pencils. Here, under continuous
laboratory supervision, the entire process Is carried on under one roof, under
one control.

Respondent has discontinued using said catalogue, and has substituted one bearing the date of 1931, in which the above quoted
statement does not appear. Respondent formerly sent out a circular
letter to its customers containing the statement: " This lead is
blendecl by our exclusive process." The use of this circular has been
discontinued by respondent, and at the present time respondent does
not send out circular letters of any kind.
PAR. 3. Respondent buys all of the pencils which it sells from
Houston & Liggett, a company engaged in the manufacture of
pencils, located at Lewisburg, Tenn. Respondent has no interest of
any kind in the Houston & Liggett Co., ancl does not in any manner
control said company, but Houston & Liggett has a financial interest
in respondent's business, the nature and extent of which was not
shown due to the objection of respondent's counsel. All of the
processes of manufacture of the lead pencils which respondent sells
are performed by Houston & Liggett at its factory at Lewisburg,
Tenn.
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The pencils as received by respondent from Houston & Liggett are
in what is called in the trade the "rough." A pencil in the rough
is a pencil which can be sharpened and used to the same extent as a
fully finished pencil, but it is not salable to the public in the Uniten
States in that condition. Respondent maintains a factory at Mt.
Vernon, N.Y., 50 by 54 feet in size, in which it employs from six to
eleven workmen, who are engaged in smoothing, polishing, painting,
and imprinting pencils received by respondent from Houston &
Liggett, affixing brass tips and erasers thereto, and packing and
shipping said pencils.
PAR. 4. Pencils are manufactured from pencil slats, which are thin
pieces of wood, 7~ inches long by 2~ inches wide, two of which are
required for the manufacture of seven lead pencils. The slats are
grooved with seven grooves, the leads are then placed in the grooves
of one of the slats and another slat, similarly grooved, is laid on the
first slat containing the leads, and the two slats are securely glued
together, forming what is called a "capped slat." The capped slat
is then run through a shaping machine which separates it into rough
pencils of the shape desired for the finished pencil. These are all
manufacturing operations which are difficult and expensive, requiring a large investment in machinery, and the employment of skilled
workmen. The pencils are then smoothed, polished, painted, imprinted with the name and grade of pencil, a brass tip and eraser
affixed, and packed for shipment.
Some of the large manufacturers of lead pencils in the United
States own timberlands from which the wood used in the production
of their pencils is obtained, as well as sawmills which prepare the
timber for use. Some of said manufacturers also compound and prepare the lead used in their pencils.
PAR. 5. The best wood for use in the manufacture of lead pencils is
southern red cedar, the largest supply of which is found in the States
of Tennessee, Alabama, Georgia, and Mississippi. Southern red
cedar for use in the manufacture of lead pencils is produced in several
grades, the highest of which is known as No. 1, and is southern fence
rail cedar, from 75 to 150 years old; this is followed by Nos. 2 and 3,
which range in age from 45 years to 80 years. Grades below No.3
are not suitable for the manufacture of lead pencils. Owing to the
scarcity of southern red cedar all manufacturers of lead pencils are
using western cedar to a large and increasing extent in the manufacture of their pencils.
The lead pencil which retails at 5 cents comprises approximately
99 per cent of all pencil sales in the United States. Each of the
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leading pencil manufacturers has a 5-cent pencil, which is its leader.
Respondent markets 36 or 37 different brands of lead pencils of
various grades. Its 5-cent leader is called Templar, and is made of
the best grade southern red cedar. Its Utopian, Exclusive, Spectator, and Sceptoe brands are made of lower grades of southern red
cedar, and its drawing pencils are made of the best grade of southern
red cedar. The quality of the wood entering into the manufacture of
respondent's pencils is indicated in its catalogue; where the best
grade of wood is used it is so stated, and where lower grades are
used the fact is indicated by the statement that the pencil is made of
southern red cedar. Where no wood is mentioned the pencil is made
of western cedar.
'With the exception of one manufacturer, who uses both southern
red cedar and western cedar in its 5-cent pencil, all the principal
competitors of respondent use western cedar in the 5-cent pencils
which they manufacture and sell. Southern red cedar costs approximately 50 cents more per gross of pencils than does western cedar.
PAR. 6. Respondent obtains all of the pencils which it sells from
Houston & Liggett, located at Lewisburg, Tenn. Forty to fifty per
cent of the pencils sold by respondent are received by it from Houston
& Liggett completely finished, and ready for the market, the finishing
operations having been done by Houston & Liggett. The remainder
of its pencils are received by it in the rough, and respondent does
the finishing operations at its factory at Mt. Vernon, N. Y. Houston
& Liggett, through a holding company, owns or operates the largest
supply of southern red cedar in the United States, and manufactures
pencil slats which it sells to pencil manufacturers throughout the
United States.
PAR. 7. Subsequent to its organization respondent did not offer for
sale any pencils for a period of about a year and nine months.
During that period the president of respondent was engaged in
laboratory experiments and practical tests in developing the kind
and quality of pencils which it desired to offer for sale. These experiments and tests were directed to the development of the smoothness, color, strength, and size of the lead used in its pencils, as well
as the brand names, shapes, and colors of the various pencils which
it sells. There are five degrees of lead in respondent's Templar
pencil, and it required three months' experimentation to get the
required quality of lead, and there are six degrees of lead in its drawing pencils, which required nine months of experimentation to
perfect.
632-33-10

134

FEDERAL TRADE COMMISSION DECISIONS

Findings

16F.T.C.

Respondent procures the lead it uses in its pencils from M. A.
Furst & Co., of Atlanta, Ga., which is the only manufacturer of leads
for the pencil industry, except the large pencil manufacturers who
compound and prepare their own leads. M. A. Furst & Co. prepare
leads according to the specifications furnished it by each pencil
manufacturer. There are no standard degrees of lead known as
No. 1, No. 2, No. 3, etc. Respondent furnished the specifications for
the lead it desired to use in its pencils to Houston & Liggett, who
placed orders for the lead with M. A. Furst & Co., which company
furnished Houston & Liggett with the lead prepared in accordance
with the specifications. The quality of lead used in respondent's
leading brands of pencils is superior to that used in its other brands.
The formulre of the leads used by respondent in its pencils are not
known to respondent's competitors.
Respondent devoted considerable time and thought to the selection
of names for Hs 36 or 37 brands of pencils in order that they would
not conflict with names used by competitors, and would be short and
easily remembered. Respondent's pencils retail at from 1 cent each
to 10 cents each.
At all times the president of respondent watches and inspects the
quality of the cedar used in its pencils, and at intervals of from 30 to
60 days he visits the factory of Houston & Liggett for this purpose.
The lead used in its pencils is regularly inspected and tested by
respondent at its factory in Mt. Vernon, N. Y., so as to insure at all
times a uniform product.
PAn. 8. Respondent is in competition with many manufacturers
of pencils in the United States. Among these competitors are some
who manufacture everything which goes into the finished lead
pencil which they sell, including the slats, leads, and erasers. Other
smaller competitors buy the pencil slats and begin their manufacturing processes at that point, as described in paragraph 4 herein.
Each pencil manufacturer has a 5-cent pencil which is its largest
selling pencil. Respondent's prices to the trade for its pencils are
the same as those of its competitors for similar grades.
PAR. 9. There is an advantage in the trade in being known as
a manufacturer of lead pencils because jobbers and retail dealers
prefer to buy from a manufacturer because they are assured of getting
pencils of a uniform quality at all times, and also because of the
financial responsibility _of the manufacturer, which assures the jobbers
or retail dealers of being able to return any pencils which prove
defective for exchange or refund. The pencils sold by respondent
are of a uniform quality from year to year.
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PAR. 10. Respondent is not a manufacturer of pencils, and does.
not own, control, operate, or have any interest in any factory where
lead pencils are made. The operations which respondent performs,
described in paragraph 3 herein, are known as finishing operations
in the pencil industry, and while they are necessary in order to make
the lead pencils merchantable in the United States, they are not
essential operations to the manufacture of the pencil. A pencil in
the rough is as efficient for writing purposes as is one that has
been finished. :Man_y thousands of gross of lead pencils without
finish are sold by United States pencil manufacturers to foreign
countries for use therein.
PAR. 11. The statements and representations made by respondent
that it is a manufacturer of lead pencils, and describing the factory
of ,Houston & Liggett as the "home of Reliance Pencils," as set
forth in paragraph 2 herein, are false, deceptive, and misleading
and have the tendency and capacity to mislead and deceive jobbers
and retailers into buying pencils from respondent in the mistaken
belief that such statements and representations are true, and thereby
divert trade to respondent from competitors who are in fact manufacturers of lead pencils.
CONCLUSION

The practices of respondent, Reliance Pencil Corp., under the
conditions and circumstances set forth in the foregoing findings as
to the facts, are to the prejudice of the public and respondent's competitors, and are unfair methods of competition in interstate commerce, and constitute a violation of section 5 of an act of Congress
approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes."
·
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, the testimony taken and briefs filed herein, and oral
argument of counsel, and the Commission having made its findings as
to the facts and conclusion that the respondent has violated the provisions of an act of Congress approved September 26, 1914, entitled
"An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,"
It is now ordered, That respondent, Reliance Pencil Corp., its
officers, agents, representatives and employees, in connection with the
sale and distribution of lead pencils in commerce between and among
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the several States of the United States, and the District of Columbia,
cease and desist from :
(1) Representing in any manner, either directly or indirectly, on
its letterheads, billheads, envelopes, catalogues, circular letters, and
any other stationery, that it is a manufacturer of lead pencils, unless
and until said respondent actually owns, controls, or operates a
factory in which it performs the operations necessary to the manufacture of a lead pencil.
(2) Inserting, or causing to be inserted in n~wspapers, magazines,
or other periodicals, advertisements in which it represents itself to
be a manufacturer of lead pencils, unless and until said respondent
actually owns, controls, or operates, a factory in which it performs
the operations necessary to the manufacture of a lead pencil.
(3) Representing in any manner, either directly or inferentially,
that a factory belonging to a corporation in which respondent has
no financial or proprietary interest, is a factory owned, controlled,
or operated by respondent.
It is fu·rther ordered, That respondent shall within 60 days after
the service upon it of a copy of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which this order has been complied with and conformed to.
Commissioner Ferguson dissents.
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THE MATTER OF

J. MERRELL REDDING INDIVIDUALLY AND TRADING
AS THE NIX-NOX COMPANY
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1989. Complaint, Feb. 6, 193:e '-Decision, Apr. 1!5, 1932

Where an individual engaged in sale of its so-called "Nlx-Nox Fluid" for automotive use, falsely represented and advertised that said product mixed with
gasoline In proportion of one part to a thousand would increase power,
permit operation on a leaner mixture, and increase mUeage considerably;
with result of misleading and deceiving dealer purchasers and consuming
public to whom such representations were repeated by said dealer purchasers, into believing same to be true, inducing purchase of product in
question in rellance on such belief, and diverting trade from and otherwise
injuring competitors of said individual, and with capacity and tendency so
to mislead, deceive and divert:
Held, That such practices, under the conditions and circumstances set forth,
were to the prejudice and Injury of the public and competitors and to the
detriment and restraint of fair and legitimate competition in industry
concerned, and constituted unfair methods of competition.

Mr. Henry 0, Lank for the Commission.
SYNOPSIS OF CoMPLAINT 1

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged respondent individual, engaged under his own name and also as aforesaid, in sale o£ a fluid for mixing with gasoline for automotive use,
and with principal place o£ business in Dallas, Tex., with misrepresenting results of product and advertising falsely or misleadingly
in said respect, in violation of the provisions of section 5 of such act,
prohibiting the use of unfair methods of competition in interstate
commerce; in that respondent falsely represented that his said product, mixed with gasoline in certain proportions for automotive use
will increase power and permit operation on a leaner mixture, and increase mileage considerably if the carburetor is cut down, and printed
and distributed advertisements containing such false representations
and statements; with effect of misleading and deceiving dealer purchasers into believing said representations to be true, inducing their
purchases in reliance upon such erroneous belie£, and diverting trade
from and otherwise injuring competitors, and of ,also misleading
• Amended.
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and deceiving consuming public into believing representations of
similar tenor repeated to them by dealer purchasers thus misled, to
be true, and thereby inducing purchase of mixture containing
product in question, and with capacity and tendency so to mislead
and deceive dealer purchasers of said product, and the consuming
public and so to divert trade; to the prejudice and injury of the public and competitors, from whom trade is thus unfairly diverted, and
to the restraint and detriment of free; fair, and legitimate competition in the motor fuel industry concerned.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission on October 28, 1931, issued its
complaint and thereupon served the same as required by law upon
J. Merrell Redding, individually and trading under the name and
style, The Nix-Nox Co., and on February 6, 1932, issued its amended
complaint and thereupon served the same as required by law upon
J. Merrell Redding, individually and trading under the name and
style, The Nix-Nox Co., in which amended complaint it was charged
that the respondent was using unfair methods of competition in
interstate commerce in violation of the provisions of section 5 of said
act. lly notice contained in said amended complaint respondent was
notified and required within thirty days from the day of service,
unless said time be extended by order of the Commission, to file
with the Commission an answer to said amended complaint; and in
said notice respondent was further notified of the provisions of the
Commission's rules of practice with respect to answer and failure
to answer said provision being set forth in haec verba in said
notice and providing in part as follows (Rule III, sub. div. 3):
(3) Failure of the respondent to appear or to file answer within the time as
above provided for shall be deemed to be an admission of all allegations of
the complaint and to authorize the Commission to find them to be true and to
waive hearing on the charges set forth in the complaint.

Respondent has not at any time caused his appearance to be
entered in this proceeding nor has he during the said thirty-day
period specified in said notice, or at any time, made or filed answer
to said amended complaint. He has at no time required that the
time within which he may file answer be extended, nor has the commission granted any such extension of time.
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Thereupon this proceeding came on for final hearing; and the
Federal Trade Commission, acting pursuant to said act of Congress
and its aforesaid rules of practice, having duly considered the record
and being fully advised in the premises, makes this its report in
writing, stating its findings as to the facts and conclusion drawn
therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. The said respondent, J. Merrell Redding, is an individual and has maintained. a place of business in the city of Dallas,
State of Texas. The said respondent for more than one year last
past has been engaged in the sale in interstate commerce among the
several States of the United States under his own name and under the
trade name and style, The Nix-Nox Co., of a fluid for mixing with
gasoline when the gasoline is to be used as a motor fuel, which fluid
respondent has sold under the name Nix-Nox Fluid. Respondent
has sold and distributed his said product to persons, firms, and corporations located. in various States of the United. States dealing in
motor fuels and gasoline and the said dealer purchasers in turn
have resold the said product after mixing it with gasoline to the
consuming public. The said respondent has caused his said product
when solrl by him to be transported in interstate commerce from
the city of Dallas in the State of Texas to the purchasers thereof
located at various points in States of the United States other than
the State of Texas. In the course and conduct of his said business
said respondent has been in competition with other individuals, partnerships, and corporations engaged in the sale and distribution in
interstate commerce of fluids for treating gasoline when the gasoline
is to be used as a motor fuel so as to increase the power and allow
the motor to operate on a leaner mixture. And respondent has also
been in competition with other individuals, partnerships, and corporations engaged in the sale and distribution in interstate commerce
of motor fuels which increase the power and. allow the motor to operate on a leaner mixture than is possible with untreated gasoline.
PAn. 2. The said respondent in connection with the sale of his
product in interstate commerce has made numerous statements and
representations that his said product Nix-Nox Fluid is to be mixed
with gasoline, and that when one part of his said product Nix-Nox
Fluid is mixed to 1,000 parts of gasoline and used as a motor fuel
that Nix-Nox Fluid increases the power and allows the motor to
operate on a leaner mixture, and if the carbureter is cut down the
mileage is increased considerably. These statements and representations are false and said fluid when mixed with gasoline and used
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as a motor fuel does not increase the power and does not allow the
motor to operate on a leaner mixture and the carburetor can not be
cut down so as to furnish a leaner mixture by reason of the addition
of Nix-Nox Fluid to the gasoline and the mileage is not thereby
increased considerably.
PAR. 3. The said respondent has had printed advertisements containing all of the above representations and statements and for more
than one year last past has caused said .printed advertisements to be
distributed to purchasers and prospective purchasers of his said
product located in various States of the United States. The above
stated representations and statements of respondent by means of
which he has offered for sale and sold his said product are false and
have had the capacity and tendency to mislead and deceive and have
misled and deceived the dealers purchasing his product into the belief
that the said representations were true and have the tendency to
induce and have induced the purchasers of respondent's product to
purchase the same in reliance upon such erroneous belief and have
tended to divert trade from and have diverted trade from and otherwise injured competitors of respondent.
PAR. 4. The dealers who have purchased respondent's product NixNox Fluid have mixed the same with gasoline in accordance with the
directions of respondent and have sold the resulting mixture to the
consuming public as a motor fuel. The said dealers in reliance upon
the above mentioned representations and by means of the printed
advertisements have sold the said resulting mixture to the consuming
public under the false representations and statements made to them
by the respondent that the said resulting mixture increases power and
allows the motor to operate on a leaner mixture and if the carbureter
is cut down the mileage is increased considerably. The above false
representations and statements have had and have the capacity and
tendency to mislead and deceive and have misled and deceived the
consuming public into the belief that the said representations and
statements were true and have the tendency to induce and have
induced the purchase of the said resulting mixture containing respondent's product in reliance upon such erroneous belief.
CONCLUSION

The practices of said respondent, J. Merrell Redding, under the
conditions and circumstances described in the foregoing findings arc
unfair methods of competition in interstate commerce and (a) prejudice and injure the public, (b) unfairly divert trade from and otherwise prejudice and injure respondent's competitors, and (c) operate
as a restraint upon and a detriment to the freedom of fair and legiti-
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mate competition in the motor fuel industry and constitute a violation
of section 5 of an act of Congress approved September 26, 1914,
entitled "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the record, and the Commission having made its report in which it stated its findings as to the facts and conclusion
that respondent, J. Merrell Redding, individually and trading as
The Nix-Nox Co. has violated the provisions of an act of Congress
approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That respondent, J. Merrell Redding, his agents,
servants, and employees in connection with the advertising, offering
for sale or sale in interstate commerce of his product, which respondent describes and designates Nix-Nox Fluid, do cease and
desist:
From representing or causing to be represented that his said
product when mixed with gasoline and used as a motor fuel increases
the power of the motor and allows the motor to operate on a leaner
mixture and from representing or causing to be represented that
the carbureter can be cut down by reason of the addition of respondent's product and the mileage is thereby increased considerably, or
from making any such representations, either directly or indirectly,
by any other word or words or statements of like import, unless and
until respondent's said product actually contains properties which
when mixed with gasoline and used as a motor fuel increases the
power of the motor and allows the motor to operate on a leaner
mixture and enables the carbureter mixture to be made leaner by
reason of the addition of respondent's said product and thereby
increasing the mileage.
It ia further ordered, That the respondent, J. Merrell Redding
shall, within 60 days after the service upon him of a copy of this
order, file with the Federal Trade Commission a report in writing
setting forth in detail the manner and form in which he has complied with the order to cease and desist herein above set forth.
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CRESCENT CREAMERY COMPANY
CO.MPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. ri
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Doclcet

198~.

Complaint, Oct. 29, 1931-0rder, Apr. 25, 1932

Consent order requiring respondent corporation, its agents, etc., to cease and
desist, in aid or furtherance of production, sale, and distribution of butter
in Interstate commerce, from representing, publishing, etc. (a) any false
and defamatory statements purporting to describe manufacture, sale, or
composition of oleomargarine; (b) matter or information stating said
product, or cocoanut oil contained therein, Is foul, insanitary, etc., or unfit
for human consumption, or (c) that sale of said product is a rich man's
graft, or false Information concerning cost of materials used in manufacture thereof; all as in said order more specifically set forth.

Mr. PGad B. Morehouse for the Commission.
CoMPLAINT

Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes," the Federal Trade Commission charges that
Crescent Creamery Co., a corporation, hereinafter referred to as
respondent, has been and is now using unfair methods of competition in interstate commerce in violation of the provisions of section 5
of said act and states its charges in that respect as follows:
PARAGRAPH 1. The respondent, Crescent Creamery Co., is a corporation organized and existing under the laws of the State of South
Dakota and has its office and principal place of business at 801
North Main Street, in the city of Sioux Falls, State of South Dakota.
Said corporation is now, and for more than two years last past, has
been engaged in the manufacture, sale, and distribution of butter,
which when manufactured or produced is shipped and transported
from its principal place of business in the State of South Dakota in,
into, and through the States of Iowa, Minnesota, and various other
States of the United States to retailers, produce dealers and other
customers located therein for delivery and resale to the ultimate
consumer. In the course and conduct of the corporate business as
aforesaid respondent is and has been in competition over a coextensive area with other individuals, partnerships, and corporations engaged in the sale and distribution in interstate commerce of oleomar-
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garine, a product widely used by the consuming public as a substitute
for, and in lieu of, butter.
PAR. 2. In the course and conduct of its business, as aforesaid,
respondent, by its officers, agents, and employees, in a manner and
form designed and well calculated to injure and bring into disrepute
generally, all of its competitors dealing in and distributing oleomargarine in interstate commerce, has been widely publishing, republishing and distributing to retailers, produce dealers, and the consuming
public misleading, false, and defamatory statements purporting to
be descriptive of the ordinary and usual process of manufacture and
composition of oleomargarine, to wit: That the manufacture and
sale of oleomargarine "is a rich man's graft", and that oleomargarines are made from cocoanut oil and certain other ingredients;
that the cocoanut oil, such as is used in American oleomargarine, is
made from copra. Respondent further disparages and maligns the
competitive product, oleomargarine, conveying by means of implication, as well as direct statements, the misinformation to retailers,
produce dealers, and other consumers that in the ordinary and usual
process of manufacture of oleomargarine the cocoanut oil contained
therein is foul, filthy, and insanitary or otherwise unfit and unhealthy
for human consumption; that it is of the same stock as is used for
soap grease; that it is comparable with stable manure; and swarms
of half-naked Malays, perspiring under tropical heat, trample under
bare feet the copra which is going to be made into the "poor man's
butter," by "poor man's butter" meaning and intending oleomargarine; whereas in truth and in fact such statements are not descriptive of the ordinary and usual process of manufacture and composition of oleomargarine, and certain grades of oleomargarine do not
contain cocoanut oil, but are made from beef fats, vegetable oils, nut
margarine and other products which ordinarily and usually are
manufactured and produced under sanitary and healthful conditions and are in no way comparable with stable manure, or other
compost or filth and are not derived from cocoanut oil obtained by
stamping copra with the bare feet of sweating Malays under tropical
heat, and which are not in any other way unfit or unhealthful for
human consumption.
PAR. 3. In the course and conduct of its business, as aforesaid,
respondent has published, republished, and distributed to retailers,
produce dealers, and other consumers false, misleading, and disparaging statements designed and well calculated to cause the reader
thereof to believe that a thousand pounds of oleomargarine is made
at a cost of $107.50 and giving a certain recipe containing only four
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ingredients, thereby inducing the reader to the conclusion that such
recipe, with the prices given, applies to all oleomargarine products
and that the sale and distribution thereof by respondent's competitors constitutes a " graft " thereby meaning and intending to imply
that the public is swindled as well as injured in health in the purchase and consumption of said competitive product, when in truth
and in fact such recipe and such cost neither fairly nor accurately
represent either the usual ingredients or the usual cost in connection
with the ordinary and usual production of oleomargarine being distributed and sold in interstate commerce.
P .AR. 4. That such false, misleading, and disparaging statements,
publications, and republications have the tendency to and substantially do injure the sale and distribution in interstate commerce of
the product known as oleomargarine and tend to and do actually
hinder and prevent and decrease its use by the consuming public as
a substitute for respondent's product, thereby threatening with injury or actually injuring to a substantial extent respondent's competitors in interstate commerce and diverting trade from respondent's
competitors to respondent.
PAn. 5. The acts and things above alleged to have been done and
the false and misleading representations alleged to have been made,
published, and distributed by respondents are to the prejudice of
the public and competitors of respondents and constitute unfair
methods of competition within the intent and meaning of section 5
of an act of Congress entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
approved September 26, 1914.
ORDER TO CEASE .AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon complaint and the answer of respondent in which
respondent refrains from contesting the proceeding and consent3
that the Commission may make, enter, and serve upon it an order to
cease and desist, from the methods of competition charged in the
complaint, and the Commission being fully advised in the premises
having thereupon concluded that the respondent has violated section
5 of an act of Congress approved September 26, 1914, entitled "An
net to create a Federal Trade Commission, to define its powers and
duties, and for other purposes",
It is now ordered, That the respondent, Crescent Creamery Co.,
a corporation, and its agents, representatives, servants, and employees, in the aid or furtherance of the production, sale and distribution of butter in interstate commerce cease and desist from:

CRESCENT CREAMERY CO.
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Representing, publishing, republishing, or distributing to its members, or directly or indirectly to retail dealers, produce dealers or
the consuming public (a) any false and defamatory statements,
directly or indirectly purporting to be descriptive of the manufacture, or sale, or composition of oleomargarine; (b) any matter or
information stating directly or by implication that oleomargarine
in the ordinary and usual process of being manufactured, or coconut oil contained in such oleomargarine, is foul, filthy, or insanitary,
or otherwise unfit for human consumption; (c) any direct statement
or matter containing the implication that the sale of oleomargarine
is a rich man's graft, or any false information concerning the cost
of the materials used in the manufacture of oleomargarine.
It i8 fwrther ordered, That the said respondent within 60 days
from and after the date of the service upon it of this order shall file
with the Commission a report in writing setting forth in detail the
manner and form in which it is complying and has complied with the
order to cease and desist hereinabove set forth.
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THE MATTER OF

JOSEPH COOPER, DOING BUSINESS AS SILKTEX
HOSIERY & LINGERIE CO., ETC.
COMPLAINT (I:.YNOPSIS), FINDINGS, AND OR<DER IN REGARD TO Tlllll ALLEGED
VIOLATION OF SEC. II OF AN ACT OF CONGRE8S APPROVED SEPT. 26, 1914

Docket 1997. Complaint, Jan. 20, 1932-Decision, .Apr. 25, 1932

Where an Individual engaged in purchase of hosiery, and of underwear or
lingerie not composed of silk, and in resale thereof through house to
house canvassers, in competition with manufacturers selllng hosiery, silk
and other lingerie direct to consuming public, and in competition with
others purchasing such articles from manufacturers thereof and reselling
same to retall and other dealers in tl.le oruinary course of trade,
(a) Set forth tmde names employed by him including word " Mills," in
advertisements for canvassers In newspapers and periodicals published in
various States, and made such statements as "From ml\l to you", "Silk·
tex Mills' factory prices", and "Manufacturing wearing apparel for the
entire family", In descriptive leaflets, circulars, form letters, color cards,
catalogues, etc., furnl;;hed by it to his canvassers or agents and by them
displayed to customers and prospective customers, and set forth upon his
letterheads two pictures representing mills or factories, together with
word " lingerie " under one and word " hosiery " under the other, notwithstanding fact said individual neither owned, operated, nor controlled
any mlll or mills and was not a manufacturer; with capacity and tendency to mislead and deceive canvassers or prospective canvassers and
purchasing public Into believing hlm to be a manufacturer selling and
distributing articles dealt In at a saving in pl'ice, and induce latter's
purchases in reliance on such belief, and with effect of so misleading,
etc.; and
(b) Set forth in aforesaid advertisements for canvassers, words "complete line
of silk underwear", and In descriptive leaflets, etc., supplied to such canvassers, as aforesaid, words " Silktex ", "stlk ", "sllk rayon", and " rayon
sllk" in connection with sale of Its said lingerie; with capacity and tend·
ency to mislead and deceive canvassers or prospective canvassers Into believing said individual to be a dealer in silk underwear and induce many of
the consuming public to purchase Ills said lingerie as and for articles com·
posed In whole or In part of silk, 1. e., material derived from the product
of the silk worm, and with effect of so misleading, etc. :
Held, That such practices, under the circumstances set forth, unfairly ulverted
trade from and otherwise prejudiced and injured competitors, operated as
a restraint upon and detriment to the freedom of fair and legitimate com·
petition In the Industry concerned, prejudiced and Injured the public, and
constituted unfair methods of competition.

AIr. Ilenry 0. Lank for the Commission.
lllr. Lewis Liberman, of Camden, N. J., for respondent.
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Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission :Act, the Commission charged respondent individual, engaged in the purchase of hosiery, lingerie and
other merchandise, and in the resale thereof upon orders received
by house to house canvassers or solicitors, and with place of business
in Philadelphia, with using misleading trade names, misrepresenting business status or advantages, naming product misleadingly, and
advertising falsely or misleadingly, in violation of the provisions
of section 5 of such act, prohibiting the use of unfair methods of
competition in interstate commerce.
Respondent, as charged, engaged as aforesaid, and neither a manufacturer nor owning, operating or controlling any mills, or selling
or distributing underwear composed of silk, employs such words and
expressions in newspaper and periodical advertisements, directed to
procuring house to house canvassers, as "Silktex Mills " and "complete line of silk underwear "; such phrases in leaflets, circulars, etc.,
furnished to his canvassers for their use and display in soliciting
sale of his said hosiery, lingerie and other merchandise as " From
mill to you ", " Silktex Mills' factory prices " and "Manufacturing
wearing apparel for the entire family"; and such words in the descriptiv6 leaflets, circulars, etc., supplied to his aforesaid canvassers
for their use and display, in connection with the sale of his said
lingerie, as "Silktex ", "silk", "silk rayon", "rayon silk"·
Use of such words, expressions, etc., as alleged, have the effect of
misleading and deceiving prospective canv.assers into believing him
to be a manufacturer, selling and distributing silk underwear, and of
so misleading and deceiving the purchasing public and causing it to
buy said merchandise in reliance upon the truth of said statements
and representations, and in the belief that in so purchasing they are
gaining an advantage in price through eliminating the middleman's
profit, and of misleading and deceiving many of said public into purchasing said lingerie in the mistaken belief that the same is composed
in whole or in part of silk, and have the capacity and tendency so to
mislead and deceive.
Said acts or practices, as charged, thereby divert business from and
otherwise prejudice and injure competitors who manufacture hosiery,
etc., and sell same directly to the consuming public, competitors who
purchase the hosiery, etc., dealt in by them from manufacturers and
resell same to retail and other dealers and the consuming public
in the ordinary course of trade, competitors who make and sell silk
and other lingerie direct to the public ns aforesaid and competitors
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who purchase their lingerie and other merchandise from the manufacturers and resell same as aforesaid, and have the capacity and
tendency so to divert; to the prejudice and injury of the public and
competitors and to the detriment and restraint of free, fair, and
legitimate competition in the hosiery and lingerie industry.1
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes", the
Federal Trade Commission on January 20, 1932, issued its complaint
against Joseph Cooper, doing business under the trade names and
styles Silktex Hosiery &i Lingerie Co., Silktex Mills, Silktex Hosiery
Mills, Silktex Lingerie & Hosiery Mills, Silktex Lingerie & Hosiery
Co., Silktex Lingerie Mills Co., Silktex Lingerie Mills, and on Jannary 21, 1932, caused the said complaint to be served upon respondent
as required by law, in which complaint it was charged that respondent was using unfair methods of competition in interstate commerce
in violation of the provisions of section 5 of said act. By notice
contained in said complaint respondent was notified and required,
within thirty days from aforesaid date of service, unless said time
be extended by order of the Commission, to file with the Commission
an answer to said complaint; and in said notice respondent was further notified of the provisions of the Commission's rules of practice
with respect to answer and failure to answer said provisions being
set forth in haec verba in said notice and providing in part as follows
(Rule III, Sub. Div. 3):
(3) Failure of the respondent to appear or to file answer within the time as
above provided for shall be deemed to be an admission of all allegations o·r the
complaint and to authorize the Commission to find them to be true and to
waive hearing on the charges set forth In the complaint.

Respondent has not at any time caused his appearance to be
entered in this proceeding nor has he during the said thirty-day
period specified in said notice, or at any time, made or filed answer
to said complaint. He has at no time required that the time within
which he may file answer be extended, nor has the Commission
granted any such extension of time.
Thereupon this proceeding came on for final hearing; and the
Federal Trade Commission, acting pursuant to said act of Congress
and its aforesaid rules of practice, having duly considered the
s 'l'be
~rpondent

H

l!.ndlngs" Infra, embody BUbatantlally, the allegations of t11e complaint, rebavlng tailed to appear or me llliJW'er,
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record and being fully advised in the premises, makes this its report
in writing, stating its findings as to the facts and conclusion drawn
therefrom:
FINDINGS AS TO THE FACTS

PARAGRAPH 1. The said respondent Joseph Cooper is an individual
and has maintained a place of business in the city of Philadelphia,
State of Pennsylvania. The said respondent for more than one year
last past, under the trade names and styles, Silktex Hosiery & Lingerie Co., Silktex Mills, Silktex Hosiery Mills, Silktex Lingerie &
Hosiery Mills, Silktex Lingerie & Hosiery Co., Silktex Lingerie
Mills Co., Silktex Lingerie Mills, has been engaged in the business of
purchasing hosiery, lingerie, and other merchandise and reselling the
same in interstate commerce among the several States of the United
States. Respondent has sold and distributed his products to purchasers thereof located at various points of location in the States
other than the State of Pennsylvania upon orders solicited and received by house to house canvassers. The respondent has caused his
said hosiery, lingerie, and other merchandise when sold by his house
to house canvassers to be transported in interstate commerce from
Philadelphia, Pa., to the purchasers thereof. In the course and conduct of his said business said respondent has been in competition with
other individuals, partnerships, and corporations engaged in the
mle and transportation in interstate commerce of hosiery, lingerie
nnd other merchandise.
PAR. 2. Respondent has procured his agents or house to house canvassers by means of advertisements inserted in newspapers and
periodicals published in various States of the United States and
circulated in interstate commerce, such advertisements being advertisements of his merchandise and for agents to sell his merchandise. The advertisements which respondent has caused to be
inserted and published as above stated contain the following words
and phrases among others, to wit:
Run-proot hosiery. Guarantee with every pair.

Sllktex 1\lllls, Philadelphia,

I' a.

Agents-Run-proot hosiery, guaranteed tun fashioned; Pure silk; low prices;
every pafr guaranteed In writing. Silktex 1\Iills, Philadelphia, Pa.
Agents-Full fash. ladies' pure silk hose, 90¢. Complete line of silk underwear. Silktex l\!llls, 1001 Chestnut, 513 Victory Bldg., Phila.

The word "mills " and the expression " complete line of silk
underwear " as used in the above advertisements are false and dereptive and have the capacity and tendency to mislead and deceive
and do mislead and deceive persons seeking employment as agents
or canvassers into the belief that respondent is a manufacturer and
that he sells and distributes silk underwear, when in truth and
632-83--11

. i
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in fact the respondent does not own, operate, or control any mill
or mills and is not a manufacturer and does not sell or distribute
nnderwear which is composed of silk. The word "silk" denotes to
the trade and the purchasing public, as applied to a textile, that
such textile is made from a material derived from the product of the
cocoon of the silkworm.
PAR. 3. The respondent has furnished to his aforesaid canvassers or
agents descriptive leaflets, circulars, form letters, color cards, illustrated catalogues, and other trade literature which said canvassers
or agents have used and displayed to customers and prospective
customers in connection with sales of respondent's said hosiery, lingerie, and other merchandise. Upon the aforesaid leaflets, circulars,
form letters, color cards, catalogues, and other trade literature, respondent has caused to be set forth the phrases among others, to wit:
From mill to you
Silktex Mills' factory prices
:Manufacturing wearing apparel for the entire famlly

Respondent also has on his letterheads two pictures representing
mills or factories, and under one of such pictures appears the word
"lingerie" and under the other of such pictures appears the word
"hosiery."
The respondent also has in his various trade names as heretofore
referred to the word "mills."
The above advertisements and representations and each of them
are false and misleading in that respondent neither owns, operates,
nor controls a mill or mills in which respondent manufactures the
said merchandise, and respondent is not a manufacturer but purchases the said merchandise from others. The said advertisements
and representations and each of them have the capacity and tendency
to and do mislead and deceive the purchasing public and to induce
the purchasing public to purchase said merchandise in the belief
that said statements and representations are true and that the
purchase of respondent's merchandise enables the purchaser to gain
an advantage in price by reason of the elimination of a middleman's
profit.
PAR. 4. Respondent furnishes to his aforesaid canvassers or agents
descriptive leaflets, circulars, form letters, color cards, catalogues,
and other trade literature which said canvassers or agents have used
and displayed to customers and prospective customers in connection
with sales of respondent's said lingerie. Upon the aforesaid leaflets,
ch·culars, form letters, color cards, catalogues, and other trade literature respondent has caused to be set forth in connection with the
sale of his said lingerie the words, to wit:
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Sllktex
Silk
Silk rayon
Rayon silk

The terms " Silktex," " silk," " silk rayon," and " ro.yon silk," and
each and all of them used by respondent to designate and describe
the aforesaid lingerie are false and misleading in that none of the
lingerie of the respondent to which said terms are applied is composed in whole or in part of silk as defined in paragraph 2 hereof,
but are all composed of rayon or other material than silk. The use of
the said false and misleading terms " Silktex,"" silk," " silk rayon,"
and "rayon silk" by the respondent as aforesaid has the capacity
nnd tendency to mislead and deceive and does mislead and deceive
and causes many of the consuming public to purchase respondent's
said lingerie in the belief that same is composed in whole or in part
of silk as above defined.
PAR. 5. There are among the competitors of respondent referred
to in paragraph 1 hereof a number of manufacturers of hosiery,
lingerie, and other merchandise who sell their hosiery, lingerie, and'
other merchandise directly to the consuming public. There are
many others of said competitors who purchase the hosiery, lingerie,
and oth~r merchanuise, in which they deal, from others who manufacture the same, and who resell said hosiery, lingerie, and other
merchandise to retail and other dealers and to the consuming public
in the ordinary course of trade.
There are among the competitors of respondent referred to in paragraph 1 hereof a number of manufacturers of silk and other lingerie
who sell their lingerie directly to the consuming public. There are
many others of said competitors who purchase lingerie and other
merchandise in which they deal from others who manufacture the
same, and who resell said merchandise to retail and other dealers and
to the consuming public in the ordinary course of trade.
CONCLUSION

The use by the responucut, Joseph Cooper, of the false representations, statements, and assertions under the conditions and circumstances set forth in the foregoing findings are unfair methods of
competition in interstate commerce and (a) prejudice and injure the
public, (b) unfairly divert trade from and otherwise prejudice and
injure respondent's competitors, and (a) operate as a restraint upon
and detriment to the freedom of fair and legitimate competition in
the hosiery and lingerie industry and constitute a violation of section
5 of an act of Congress entitled "An act to create a Federal Trade
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Commission, to define its powers and duties, and for other purposes,"
approved September 26, 1914.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the record and the Commission having made its report
in which it stated its findings as to the facts and conclusion that
respondent, Joseph Cooper, doing bu.siness under the trade names
and styles, Silktex Hosiery & Lingerie Co., Silktex Mills, Silktex
Hosiery Mills, Silktex Lingerie & Hosiery Mills, Silktex Lingerie &
Hosiery Co., and Silktex Lingerie Mills, has violated the provisions
of an act of Congress approved September 26, 1914, entitled "An act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes",
It is now ordered, That the respondent, Joseph Cooper, his agents,
representatives, servants, and employees do cease and desist:
1. From directly or indirectly using the word " silk " alone or
in combination with other words in his advertising or on descriptive leaflets, circulars, form letters, color cards, illustrated catalogues, or in ony other manner whatsoever in connection with the
sale or offering for sale of hosiery, lingerie, or other merchandise in
interstate commerce (a) unless the material of the hosiery or lingerie
or other merchandise is derived entirely from the cocoon of the silkworm, or (b) unless where the hosiery, lingerie, or other merchandise
is made partly of silk, it is accompanied by a word or words aptly and
truthfully describing the other material or materials of which such
hosiery, lingerie, or other merchandise is in part composed.
2. From carrying on the business of selling hosiery, lingerie,
or other merchandise in interstate commerce under a name which
includes the word "mills " in combination with other words, and
from making representations through advertisements, descriptive
leaflets, circulars, form letters, color cards, illustrated catalogues,
or in any manner whatsoever, that respondent is the owner of or
controls a mill or mills or that the hosiery, lingerie, or other merchandise sold by respondent comes direct from the manufacturer to the
purchaser, unless and until respondent actually owns and operates
or directly and absolutely controls a factory or mill wherein is made
any and all hosiery, lingerie, or other merchandise by him sold or
offered for sale under such title or name.
It is further ordeTed, That respondent, Joseph Cooper, shall, within
60 days after the service upon him of a copy of this order, file with
the Federal Trade Commission a report in writing setting forth in
detail the manner and form in which he has complied with the order
to cease and desist hereinabove set forth.
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IN THE MATTER OF

GREEN RIVER MALT COMPANY
COMPLAINT AND ORDER IN REGARD TO TilE ALLEGED VIOLATION OF SEC.
OF AN AC'l' OF CONGRESS APPROVED SEPT. 26, 1914
Docket 1915.

5

Complaint, Oct. 20, 1931-0rder, .May 16, 1932

Consent order requiring respondent corpot·ation, its agents, etc., in connection
with sale or offer of any domestic malt extract, sirup, or product in interstate commerce, to c<>ase and desist designations, descriptions, brands, or
labels "Canadian Crown", "Canadian Style", "Pride of Quebec", "llerlinner" or "Faterland ", or labels depicting scenes or Ulustratlons suggestive of Canada, Germany, or any foreign country; all as in said order
set forth and qualified.

Mr. James M. Brinson for the Commission.
CoMPLAINT
Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes", the Federal Trade Commission charges that
Green :...~iver Malt Co., a corporation, hereinafter called respondent,
has been and is using unfair methods of competition in interstate
commerce in violation of the provisions of section 5 of said act, and
states its charges in that respect as follows:
PARAGRAPH 1. Respondent, Green River Malt Co., is, and for more
than a year last past, has been a corporation, organized, existing,
and doing business under and by virtue of the laws of the State of
Massachusetts, with its office and principal place of business in the
city of Boston, in said State. It has been and is engaged in offering
for sale and selling in commerce, among and between the various
States of the United States, malt extracts, malt sirup, and malt
sirup products in competition with individuals, partnerships, and
corporations engaged in the distribution and sale of similar products
in interstate commerce. It sells its products at wholesale and retail, and when sold, causes them to be transported either from its
place of business aforesaid or from Newark, N.J., where it has been
and is manufactured for it, to purchasers located in other States
than the State or States from which the shipments originate.
PAn. 2. It has been and is the practice of respondent to cause its
malt or malt sirup products to be manufactured for it in the State
of New Jersey. Certain products so manufactured it has offered
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for sale and sold, branded or labeled " Canadian Crown " and others
as" Canadian Style"· The brands or labels on containers in which
such products have been and are sold have contained pictorial representations of scenes, emblems, and insignia characteristic of and
associated in the public mind with Canada or the British Empire.
The respondent has offered for sale and sold other products
branded or labeled" Pride of Quebec Type", with the words" Pride
of Quebec" in large and conspicuous letters and the word " type "
in letters relatively small and inconspicuous.
There have appeared in some instances on the aforesaid brands or
labels certain descriptions of, or references to, such products in the
French language, which is the language of a substantial proportion
of the population of Quebec in the Dominion of Canada. In such
instances the labels have been so aranged that when affixed to containers of its product the French words have appeared in a column
adjoining and parallel with a column containing a translation of the
French words into English words.
In truth and in fact the products offered for sale and sold by
respondent, branded and labeled " Canadian Crown ", " Canadian
Style", and "Pride of Quebec" have not been, were not, and are not,
manufactured in Canada, or any part thereof or from or out of
Canadian ingredients or materials but have been, were, and are
manufactured in the United States of domestic material entirely.
PAR. 3. The acts and practices of respondents described in paragraph 2 hereof have had and have the capacity and tendency to
mislead and deceive, and have furnished and furnish dealers with
the means to mislead and deceive, the public into the belief that the
products so labeled and described have been either manufactured in
Canada or from and out of Canadian ingredients, and to induce the
purchase of the products so branded or labeled in reliance on such
erroneous belief and thereby to divert trade to respondent from competitors selling in interstate commerce malt sirup and malt products.
PAR. 4. It has been and is the practice of respondent Green River
Malt Co. to offer for sale and sell in commerce among and between
the various States of the United States certain products manufactured for it as aforesaid, in containers with labels affixed thereto so
arranged that on one side of the container have appeared the word
" Derlinner " in large and conspicuous letters on the upper portion
of the label and on the lower portion thereof have appeared the
following:
Hopfen Geschmack
l\IALZ EXTllACT
Nur Fur Lebensmittel

GREEN RIVER MALT CO,
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Between the word" Berlinner" on the upper portion of the label
and the German words on the lower portion have appeared a pictorial scene, design, or illustration typical and suggestive of Germany, presenting a structure supported by columns through which
people appear to be passing. There are at the lowest part of the
picture the words "Brandenburger Tor". On the opposite side of
the container there appears on the label the same word "Berlinner"
above the same pictorial presentation with the following below it or
on the lower part of the label:
Hop flo. vored
Malt Extract
For Food Purposes Only

Respondent Green River :Malt Co. has offered for sale and sold
in such commerce other products in containers with labels so arranged that on opposite sides of the container and on the upper
portion of the label appear the word" Faterland" in large and conspicuous letters with the word "type" in small letters immediately
below it. A pictorial representation of a scene typical and suggestive of Germany appears below Faterlarld on both sides of the container. Below the pictures on one side are the same Germ,an words
as on the label affixed to the container of the product branded
"Berlbner ", while below the picture on the other side is a translation of such German words into the English words. In truth and
in fact the products sold by respondent branded or labeled Berlinner
and Faterland have not been, were not, and are not, manufactured
in Berlin or in Germany or in any foreign country or from or out of
German or other foreign material. Such products have been, were,
and are manufactured in the United States out of domestic material
only.
PAR. 5. Hops grown in Germany have been for a long period of
time, and now are, widely, popularly, and favorably known in the
United States, and they command a higher price than domestie
hops, and malt sirups flavored with German hops are more popular
and command a higher price than malt sirup flavored with domestic
hops.
PAR. 6. The acts and practices of respondent described in paragraph 4 hereof have had and have the capacity and tendency to
mislead and deceive, and they have furnished and furnish dealers
with the means to mislead and deceive, the public into the purchase
of such products in reliance on the erroneous belief that such products have been imported from Germany or flavored with imported
hops, and. thereby to divert trade to respondent from competitors
selling in interstate commerce malt sirup and malt products.
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PAR. 7. The above and foregoing practices of respondent have
been and are all to the prejudice of the public and of respondent's
competitors and have been and are unfair methods of competition
in violation of the provisions of section 5 of an act of Congress
approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes".
ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved September 26, 1914 {38 Stat. 717), the Federal Trade Commission on the
13th day of October, 1931, issued its complaint against the respondent
Green River Malt Co., a corporation, and caused the same to be duly
served upon said respondent as required by law, in which complaint
it is charged that the respondent has been, and is using unfair
methods of competition in interstate commerce in violation of the
provisions of section 5 of said act.
On November 14, 1931, the respondent filed its answer in writing
to said complaint, wherein it consented that the Commission may
make, enter, and serve upon it an order to cease and desist from the
violation of the law alleged in the complaint, and the Commission
having accepted and considered such answer, and being fully advised
in the premises,
·
It is ordered, That the respondent Green River Malt Co., a corporation, cease and desist directly or indirectly from offering for sale
or selling, in interstate comerce, any malt extract, malt sirup, or
malt sirup product manufactured in the United States of domestic
ingredients, designated, described, branded, or labeled as Canadian
Crown, Canadian Style, Pride of Quebec, Derlinner, or Faterland,
or with labels containing pictorial scenes or illustrations suggestive
of Canada, Germany, or any foreign country, unless acompauied by
apt and adequate words clearly showing that the product or products
so designated, described, branded, or labeled have been or are ffi\anufactured in the United States of domestic ingredients. Such words
must conspicuously appear on the same side or part of the side of the
container of such product or products as, and so that they may be
read in connection with, the words "Canadian Crown", "Canadian
Style", ~'Pride of Quebec", "Derlinner ", or "Faterland ", and
such pictorial scenes or illustrations suggestive of Canada, Germany,
or other foreign country.
It is further ordered, That the respondent shall file, within 60 days
from and after the service of this order, a report in writing, setting
forth in detail the manner and form of its compliance therewith.
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PERFOLASTIC,INCORPORATED
COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. II
OF AN ACT OF CONGRESS APPROVE'D SEPT. 26, 1914

Docket 2010.

Complaint, Feb. 12, 1932-0rder, May 16, 1932

Consent order requiring respondent corporation, its agents, etc., in connection
with sale in interstate commerce of corsets and abdominal girdles, to cease
and desist from reprpsenting (1) that the figure of the wearer takes on,
instantly, youthful lines, use of corset or girdle breaks down the fat cells
or takes years off the appearance of the wearer; or (2) that there is a
special reduced price offer good for 10 days only, opportunity exists to
. make a purchase at a lower price than ever asked before, or than wlll
ever be asked again, or that the price is special or reduced or article is
sent on free trial, when such is not the fact ; all as in said order set forth
and qualified.

Mr. RichmYJ P. Whiteley for the Commission.
Kaplan, Kosman & Streusand, of New York City, for respondent.
COMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 2G, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes," the Federal Trade Commission chargC!'! that
Perfolastic, Inc., a corporation, hereinafter referred to as respondent,
has been and is now using unfair methods of competition in interstate commerce in violation of the provisions of section 5 of said
act, and states its charges in that respect as follows:
PARAGRAPH 1. That the respondent, Perfolastic, Inc., is a corporation organized, existing, and doing business under and by virtue of
the laws of the State of New York, with its principal place of business located in the city of New York in said State. It is now and
for more than two years last past has been engaged in the manufacture of corsets and abdominal girdles and in the sale and distribution of such products in commerce between and among various States
of the United States, has caused said products, when sold, to be
shipped from its place of business in the State of New York, to purchasers thereof located in a State or States of the United States other
than the State of New York. In the course and conduct of its busi-
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neS:S, Perfolastic, Inc., was at all times herein referred to in competition with other corporations, individuals, and partnerships likewise
engaged in the sale and distribution in interstate commerce of corsets
and abdominal girdles.
P .AR. 2. In the course and conduct of its business as described in
paragraph 1 hereof, Perfolastic, Inc., in soliciting the sale of and
selling of aforesaid products, to wit, corsets and abdominal girdles,
in interstate commerce between and- among various States of the
United Statet3 for more than two years last past has caused and now
causes advertisements to be inserted in publications having general
circulation between and among the various States of the United
States and by means of other advertising matter, such as letters, circulars, and pamphlets circulated by it in interstate commerce, as
aforesaid, has made the following statements and representations
concerning its said corsets or abdominal girdles :
NEW VENTILATED GIRDLE REDUCES WAIST AND HIPS
OFTEN

2

TO

4 INCHES

IN

10 DAYS

Here's a wonderful new ventilated girdle that makes you look sUmmer
Instantly and actually reduces your bulky hips and waist-often from 2 to 4
Inches In 10 days.
Your figure takes on-Instantly-straight, slender youthful lines.
With every breath you draw-every step you take-its constant, gentle massage-like pressure breaks down the fat cells-which are 85 per cent waterand molds away unwanted flesh just as a skilled masseuse would.
Now Isn't 1t worth. $7.50 to you to have the bulky, unsightly fat on waist
and hips removed-your waistline lengthened-your figure become erect and
graceful-and take years off your appearance? • • •
Truly, the Perfolastic girdle Is the Ideal way to reduce-comfortable, healthful, quick!
The special reduced price offer is- good for 10 days only.
Here is an opportunity for you to secure this valuable reducing girdle at a
lower price than has ever been asked before. A lower price than will ever
be asked again.
You'll enjoy the comfort of wearing it all day long, knowing that it is at
work every moment, gently but surely taking orr the fat.
I Inclose a little booklet, telllng you more about the bandeau, which w111 be
sent to you-absolutely free-with the special reduced price otrer-if you send
your order at once.
Free illustrated booklet gives full details and particulars of our 10-day trial
offer with money-back guarantee that protects you from all risks.
You are completely unaware that it is gently and constantly at work removIng excess fat with every move you make.
It drives the fat away while you walk, dance, or play.
Reclaim your lost figure-have the fashionable slim waist and tapering hips.

When in truth and in fact the said corset or abdominal girdle is
not a new girdle which reduces the waist and hips; the user's figure
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does not take on-instantly-straight, slender, youthful lines; is not
so constructed that when worn every breath drawn~very step
taken-imparts a constant, gentle massagelike pressure; does not
break down the fat cells; does not mold away unwanted flesh just
like a skilled masseuse; is not in all cases a remover of fat on waist
and hips; is not so constructed that it is at work every moment
gently but surely taking off the fat; is not ~o constructed that when
worn it is constantly at work removing excess fat with every move
the user makes; does not drive away the fat while the user walks,
dances or plays; and when in truth and in fact the said corset or
abdominal girdle is not sent on free trial without risk to the purchaser but the pro~pective purchaser is required to make a deposit
or payment prior to its receipt and trial; and the price of said corset
or abdominal girdle is not special, reduced, or less than the regular
or prevailing price at which the said corset or abdominal girdle is
regularly sold; and the time within which an offer may be accepted
is not actually limited and orders received after the expiration of
the stated limits are accepted.
PAR. 8. The above and foregoing representations in statements of
respondent by means of which it has offered for sale and sold or is
selling its products as set forth in this complaint, have had and have
the capacity and tendency to mislead and deceive, and have misled
and deceived the purchasing public into the belief that the said
representations are true, and have tended to induce, and have induced, the purchase of respondent's corsets or abdominal girdles in
reliance upon such erroneous belief, and have tended to divert trade
from, and have diverted trade from, and otherwise injured, competitors of respondent.
PAR. 4. The use by respondent of the false, misleading, and deceptive representations, statements and assertions as herein above set
forth constitutes practices or methods of competition which tend to
and do (a) prejudice and injure the public, (b) unfairly divert trade
from and otherwise prejudice and injure respondent's competitors,
and (a) operate as a restraint upon and a detriment to freedom of
fair and legitimate competition.
PAR. 5. The above acts and things done by said respondent as
aforesaid are unlawful and constitute unfair methods of competition
in interstate commerce within the intent and meaning of section 5
of an act of Congress entitled "An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes",
approved September 26, 1914.
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ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission on the 12th day of February, 1932,
issued its complaint against Perfolastic, Inc., a corporation, respondent herein, and caused the same to be ~erved upon said respondent as
required by law, in which complaint it is charged that respondent
has been and is using unfair methods of competition in interstate
commerce in violation of the provisions of section 5 of said act.
On May 16, 1932, respondent entered its appearance in this proceeding and filed its answer to said complaint formally stating in
writing that it desired to waive hearing on the charges set forth in
the complaint and not to contest the proceeding, and consented that
the Commission might make, enter, and serve upon it an order to
cease and desist from the violations of the law alleged in the complaint and more specifically enumerated in the following order.
Respondent also requested in said answer that the Commission proceed to final disposition of this proceeding upon said answer pursuant to the provisions of paragraph 2 of Rule III of the Commission's
Rules of Practice and without further hearings.
The said answer of respondent was duly accepted and filed by the
Commission, and thereupon this proceeding came on before the
Federal Trade Commission upon the complaint of the Commission
and the answer of respondent, and the Commission being now fully
~tdvised·in the premises,
It is now ordered, That respondent, Perfolastic, Inc., its agents,
representatives, servants, employees, and successors in business, in
connection with or in the course of the sale or distribution of corsets
and abdominal girdles in interstate commerce, do cease and desist:
{1) From representing that the figure of the wearer of said corset or girdle takes on-instantly-youthful lines, or that the use of
the corset or girdle breaks down the fat cells.
(2) From representing that the said corset or girdle takes years
off the appearance of its wearer.
(3) From representing that the special reduced price offer is good
for 10 days only when such is not the fact.
( 4) From representing that the opportunity exists ior the purchaser to secure said corset or abdominal girdle at a lower price than
has ever been asked before, when such is not the fact.
(5) From representing that the opportunity exists for the purchaser to secure said corset or abdominal girdle at a lower price than
will ever be asked again.
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(6) From representing that the price of said corset or abdominal
girdle is special or reduced or less than the regular or prevailing
price at which the said corset or abdominal girdle is regularly sold
unless such be the fact, or that the said corset or abdominal girdle is
sent on free trial when the purchaser is required to make a deposit or
payment prior to its receipt and trial, unless respondent, in said
statement or advertisement, agrees that the purchase price of said
corset or girdle, together with the return postage, is to be refunded
upon the request of the purchaser of the same.
It is further ordered, That said respondent Perfolastic, Inc., shall,
within 60 days after the service upon it of a copy of this order, file
with the Commission a report in writing setting forth in detail the
manner and form in which it has complied with the order to cease
and desist hereinbefore set forth.
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THE :MATIER OF

GEORGE E. SITTENFELD, TRADING AS GOODYEAR
MANUFACTURING COMPANY
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1678.

Complaint, June1,

1~29-Decision,

May 24, 1992

Where an individual engaged In sale to consumer by mail order of raincoats
purchased by him from various manufacturers, and neither operating nor
controlling any factory making articles so dealt In,
(a) Included word "Manufacturing" in his trade name and prominently displayed said name, and slogan " For less money direct to wearer," upon the
circulars, letterheads, invoices, and other literature distrll.mted by him, with
capacity and tendency to mislead and deceive purchasers and consumers
throughout the various States into the erroneous belief that said individual
was a manufacturer of raincoats who could and did sell same direct to
consumer at only one profit;
(b) Made use of merchandising discount checks of a purported value of $5 In
connection with offer and sale of said raincoats and represented In circulars, invoices, and other advertising literature distributed to prospective
customers that he would accept said check at its full value of $5 in part
payment of l1ls "introductory wholesale price," and in acceptance blanks
and otherwise set forth regular price as $12.95, reduced to recipient through
employment of snld check tO" only $7.95, notwithstanding fact said check
had no actual value, but constituted said Individual's usual procedure to
attract attention to his otrer and to Identify style and material of particular
article otrered with check Inclosed; with capacity and tendency to mislead
and deceive prospective purchasers and ultimate consumers Into erroneous
belief that a special price was being made to con9Umer far below the
ordinary and regular selling price of the coats concerned;
(c) l\Iade such statements in circulars, Invoices, etc. sent as above set forth
as 'You're Lucky! You have been awarded a GOODYEAR ADVERTISING CilECK," with "a value of exactly $5," of which "only n limited
number" have "been Issued," and advised prospect that "a definite sum
for advertising purposes " had been set asi<le and that it had "been decided" that the wearing of the garment concerned by the prospect addressed would serve such "advertising purpose to the best advantage"
and that "the inclosed $5 check If endorsed on the back and mailed to us
within ten days wlll be accepted by us as part payment • • • so that
the actual cost to you w111 be only the small balance of $7.05 • • •,"
notwithstanding fact that award of said valueless check was not rmmlt of
chance, coats were not limited, but were offered to every prospective customer on precisely same terms, prices were not specially reduced, and there
was no special Investigation or selection of prospective customers, but
circulars, etc., were mailed by said Individual to thousands of names at
a time, from lists of doctors, lawyers, teachers, etc., obtained by him;
with capacity and tendency to rnlslPad and deceive prospective purchasers
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and ultimate consumers into erroneous belief that supposed special offer
had been made by reason of some special investigation or selection of
prospect, and that in order not to lose advantage of the supposed special
bargain and lucky award, offer must be accepted very promptly, due to
limited time or number available; and
(d) Included word "Goodyear" In his trade name and prominently displayed
such name In circulars, invoices, etc. distributed to prospective customers,
and referred to his said garments as "Goodyear" and " Goodyear AllWeather"; with effect of misleading and deceiving pmchasers and ultimate consumers into believing said individual or business to be identical
with or a branch of the well-known Goodyear Tire and Rubber Co., long
owner and user of registered slogan "All-Weather" and "Goodyear AllWeather," and of inducing many to buy said raincoats in reliance upon such
erroneous belief, and with capacity and tendency so to mislead and deceive and to divert trade to said Individual from competitors, who do not
so advertise or solicit:
Held, That such practices, under the circumstances set forth, were to the prejudice of the public and competitors and constituted unfair methods of
competition.

Jl,fr, PGad B. Morehouse for the Commission.
Mr. Artltwr Miller, of Kansas City, Mo., for respondent.
SYNOPSIS OF Col\IPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent individual, engaged in Kansas City, :Mo., in the sale of
dress coats and rain coats to purchasers in the various States, with
nsing misleading trade name, misrepresenting business status and
prices, offering falsely goods as free, simulating slogans of long established concern, and advertising falsely or misleadingly, in violation
of the provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce.
Respondent, as charged, engaged as above set forth, and neither
manufacturing the articles dealt in by him nor owning, controlling,
operating nor interested in or connected with any factory or plant
making such products (which are not made under or in accordance
with the so-called Goodyear patents), in the course of his said business," uses the name Goodyear Manufacturing Company and prominently displays such name and the slogan 'For Less Money Direct
to ·wearer' upon the circulars, letterheads, invoices, and other literature distributed by him among purchasers and prospective purchasers in the various States of the United States, thereby representing that he manufactures and makes the articles offered for sale and
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sold by him and that a purchaser is buying direct from the manufacturer and thus saving the profits of the middlemen."
Respondent further, as charged, falsely represents through circulars, letters, invoices and other literature sent to purchasers and prospective purchasers that he is located in the " Goodyear Building"
at 2615-2617-2619 Walnut Street, in city in question, uses a wholly
fictitious name with which to sign his letters and literature, under
title Director of Sales, and in course of his business uses such slogans
as "Best in the Long Rain," "All-,Veather Coat," "Goodyear AllWeather Garment," facts being there is no such building in said
city, respondent occupies only a small portion of the" Service Building" at 2615 'Valnut Street, and slogans " Best in the Long Run"
and "All-'\Veather Tread" had long been adopted and used by the
large, well-known Goodyear Tire & Rubber Co.; many of the large
tire and rubber companies make and sell raincoats, and " respondent's
use of such slogans together with ·the other practices and acts above
set out, tend to and do mislead and deceive purchasers and prospective purchasers into the belief that the products are made and are
being offered for sale and sold by " said well-known and long-established Goodyear Tire & Rubber Co.
Respondent further, as charged, in his circulars, letters and other
literature represents his usual selling prices as being far in excess
of those at which he actually sells his products and, to prospective
purchasers, that "they are lucky in that they have been awarded a
cooperative advertising check or merchandise discount check, reprefented by a voucher inclosed, for a certain amount which will be
accepted by respondent at its face value for a certain limited time
in part payment for said products, and that thus said purchasers
will obtain the products at substantially reduced prices "; that he
will give free with the purchase of a coat, a sport sweater, and that
manufacturers have told him that the coats offered by him are the
greatest improvement in coats since the weaving of cloth was invented, facts being no such statements were made to him, prices
paid through the use of the aforesaid voucher constituted his usual
prices, and price of the sweater, purportedly offered as free, is included in that of the raincoat.
According to the complaint," the foregoing statements, representations and practices of respondent have the capacity and tendency to
and do mislead and deceive purchasers and prospective purchasers
into the belie£ that said respondent is the manufacturer oi the
products advertised and sold by him, and that when buying £rom
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respondent the products are obtained at a reduction in price and a
saving of the middleman's profit, and that the products are made
and being sold by a well-known and large rubber company"; to the
prejudice of the public and respondent's competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, George .M. Sittenfeld, trading as
Goodyear Manufacturing Co., charging him with the use of unfair
methods of competition in commerce, in violation of the provisions
of said act.
Respondent having entered his appearance and filed his answer to
the complaint herein, hearings were had and evidence was introduced upon behalf of the Commission and respondent before a trial
examiner of the Commission duly appointed thereto, and said trial
examiner having filed his findings of fact herein and counsel for
respondent having filed exceptions thereto.
Thereupon, this proceeding came on for final hearing on the record herein, briefs and oral arguments of both counsel for the Commission and respondent, and the Commission, having duly considered
the matter and being fully advised in the premises, makes this its
findings as to the facts and its conclusion drawn therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. The respondent, George M. Sittenfeld, is an individual who has been engaged in selling raincoats from 1905 to 1925
through both agents and mail orders, and since 1925 only through
mail orders direct to the consumer. From 1905 to 1927 respondent
traded under the name and style Goodyear Manufacturing Co.
About February, 1927, at the instance of this Commission he discontinued the word " .Manufacturing" as part of his trade name and
thereafter conducted his business as The Goodyear Co., or simply
Goodyear. At the oral argument on February 24, 1932, respondent
advised the Commission that he had discontinued his mail order business in October, 1931, as unprofitable to him and at that time had no
intention of resuming, but "would not be willing to state that he
would not at some time in the future resume the mail order raincoat business." Although these suggestions as to the discontinuance
of respondent's business were made after the close of the taking of
632-33-12
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testimony on behalf of both Commission and respondent, the Commission has given to the same its full consideration.
Respondent's principal office and place of business is 2615-2617
'Valnut Street, Kansas City, Mo. When said raincoats are sold,
respondent causes the same to be transported from that place of
business into and through other States of the United States to the
purchasers. In the course and conduct of his business, respondent is
in competition with other individuals, partnerships, and corporations
engaged in commerce in raincoats between and among the various
States of the United States.
PAR. 2. In the course and conduct of his aforesaid business until
February, 1927, respondent used the name Goodyear Manufacturing
Co. and prominently displayed such name and the slogan: " For less
money direct to wearer," upon the circulars, letterheads, invoices,
and other literature distributed by him among purchasers and prospective purchasers in the various States of the United States, thereby
representing that he manufactured and made the raincoats offered
for sale and sold by him and that the purchaser was buying direct
from the manufacturer, thus saving the profits of the middleman.
By means of circulars such as Commission's Exhibit No. 8, millions
of which were distributed subsequently to February, 1927, and while
respondent was trading as Goodyear and Goodyear Co., respondent
continued to advertise his sales as "Direct to wearer." In truth and
in fact respondent has never manufactured the raincoats by him
sold, but has purchased his goods from the Badger Raincoat Co.
of Port ·washington, Wis., The Chicago Rubber Coat Co. of Racine,
'Vis., and others. Neither individually, nor as Goodyear Manufacturing Co., nor as Goodyear Co. has respondent at any time owned,
operated, or controlled any manufactory wherein the said raincoats
have been fabricated.
PAR. 3. The respondent while conducting his business under the
name Goodyear Manufacturing Co., in connection with the offering
for sale and sale in interstate commerce of said raincoats, distributed
to prospective customers, circulars, invoices, and other advertising
literature upon which the following representations were made:
Goodyear Manufacturing Co.
Rain-proof overcoats for less money llirect to wearer.
BEST-IN-THE-LONG-RAIN.
$5.00 Man's Beautiful Sport Sweater Free I
Your're Lucky! You have been awarded a GOODYEAR ADVERTISING
CHECK. It is inclosed and it has a value of exactly $5-no more-no less.
Only a limited number of these cooperative advertising checks have been
issued.
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We have set aside a definite sum for advertising purposes; and it has been
decided that a GOODYEAR AU-Weather garment worn by you will serve
this advertising purpose to the best advantage.
We are willing to lose every cent of profit in furnishing you with a GOODYEAR so that you can enjoy for yourself its wonderful and practical all-year
value and stylish comfort at a REAL SAVING IN DOLLARS.
We have just brought out a brand new coat which manufacturers tell us is
the greatest improvement ln dress coats and raincoats since the weaving of
cloth was invented.
Our introductory wholesale price on the new GOODYEAR will be only
$12.95, yet If you will help introduce it, it need not cost you even that.
Just promise you will show your coat to a few friends and recommend It
and we will accept the inclosed advertising check at its full face value of $5.00
ln part payment of the wholesale price. This makes your sample coat cost you
only $7.9!'}-0NLY ONE COAT AT THIS PRICE. P. S. If you wlll mail the
coupon right away I will include a man's $5.00 sport sweater coat (see style
picture inclosed) absolutely free. This ofl'er is void after 10 days. (Com.
Ex. 1.) 1

Attached to and made part of this circular letter was a .remittance blank for the use of the prospective customer, which, in addition to spaces wherein the customer could set the measurements for
the coat and the size of the sweater, contained the following
statement:
GENTLEMEN: I accept your special ofl'er. Inclosed find your special check
for $5.00. Sc1d me the new $12.95 all-weather coat and the man's sport
sweater coat by parcel post. Upon arrival I will pay the postmaster only
$7.95 balance. (Com. Ex. 1.)

Accompanying this circular letter was a credit or merchandise
discount check upon which the heading Goodyear Manufacturing
Co. was prominently displayed and the slogan " Best in the Long
Rain ". The body of the check reads:
PAY TO THE ORDER OF ________ Cash or Bearer ________ $5.00
FIVE DOLLARS and no/100 -------------------------GoonYEAB MANUFACTUB.ING Co.
By S. l\I. George, Director of Sales.

There was also inclosed with this letter a cut showing a picture of
the sweater and a picture of the raincoat to which was attached a
swatch of the material of which the coat was made. (Com. Ex.1-A.)
The above letter and the accompanying credit or merchandise discount check and the picture of the sweater and raincoat was used by
the respondent from approximately 1905 to 1925, and filled the double
purpose of being an offer to the individual prospective customer
whereby he might be induced to order a coat for himself, and, if
after receiving the coat, he was pleased with same, he then was
1

Exhibits not published.

168

FEDERAL TRADE COMMISSION DECISIONS

Findings

16F.T.C.

offered an opportunity of acting as agent or representative for the
respondent, and by showing and recommending the coat to others,
secure their orders for coats, and in the event of his securing orders
for five coats, the respondent offered to and did refund the $7.95
which he had paid for the first coat.
If the recipient of this letter showed interest in the proposition, it
was followed up by other letters in which the prospect was offered an
opportunity to become "An exclusive sales agent to represent the
Big Goodyear Manufacturing Co. in your locality", and was also
toldNow, this Is your blg opportunity, It is a chance to establish yourself with
the Big Goodyear Manufacturing Co., In a big, paying, profitable, prominent
position. (Com. Ex. No. 5.)

On circulars sent out the following language appears "Goodyear
Manufacturing Co."-" Best in the Long Rain Coats"-" Every
Goodyear Customer is a Goodyear Booster"-" Our Price $12.95See letter for special reduced price, good for 10 days." (Com. Ex.
10.)
Respondent while operating as Goodyear Co. and as Goodyear, in
connection with the offering for sale and sale in interstate commerce
of said raincoats distributed to prospective customers circulars, invoices, and other advertising literature upon which the following
representations were made:
I'll pay you $10 just to read and respond to this letter. IIere's my check for
$5 right now and the other $5 I believe you'll say is generously covered by the
handsome sport model 5 button coat sweater I am sending you absolutely free I
Goodyear All-Weather water proofed WONDER coats.
Please be on the outlook for the sweater coming to you by separate mall as
our positive outright good-w111 g!ft to you with· nO strings or conditions attached
other than that you read and reply to this letter.
We're not going to ask you our very low price $12.95 for this coat even
though you might expect to pay double that amount if you purchased the coat
in the usual way.
The inclosed $5 check if indorsed on the back and mailed to us within 10
days wlll be accepted by us as part payment on your Goodyear so thnt the
actual cost to you will be only the small balance of $7.95 which you pay your
postman when he delivers to you the neatly wrapped package containing the
Goodyear coat and tlle gift sweater and
We're not allowing you to take one particle of risk I If the coat does not
more than surpass your expectations-if it does not fit you like 1t bad been
bunt to your measure-if it doesn't make you feel like a mllllon dollars when
you put it on-if it doesn't look like the biggest $12.95 value you ever saw or
beard about, just put it back in the box, return it to us and we'll immediately
refund your $7.D5, and listen, frlend, the sweater is YOURS-you KEEP the
sweater 11long with our good wishes and our appreclatl'>n for your courtesy in
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reading this letter an permitting us to send the Goodyear coat for your examination whether or not you keep it.
The last paragraph on the back of the check does not apply in your case
about returning both the coat and sweater. You return the coat If you want a
full refund of your $7.95, but you DO NOT return the sweater. THAT'S
YOURS FOR KEEPS without cost or condition or obligation of any kind.
As we have set aside only a limited number of the gift sweaters, I must
limit the acceptance time to 10 days, so kindly let me hear from you by return
mail if convenient. (Com. Ex. No. 2.)

Accompanying this data was a credit or merchandise discount
check reading as follows :
GOODYEAR COMPANY
2615-17-18 Walnut St.,
KANSAS CITY, MO.

CREDIT CHECK
No. 4623

"Best-In-the-long-rain "
1\IERCH.A.NDISE DISCOUNT CHECK
Pay to the
• • • Cash or Bearer • • $5.00
Order of
•

•

•

Five Dollars and no/100

GooDYEAR CoMPANY,
By GEo. M. SITI'l!INFELD, Sales Manager.
This credit check will be accepted as a $5.00 part payment on order if sent
to the Goodymr Company, Kansas City, Mo., as per letter accompanying it, but
Is not good In any other way, and can be used only on the special olrer
nccompanying it, within 10 days after Its receipt.
NOT

GOOD

AFTER

10

DAYS

BACK OF CIIECK
GooDYEAR CoMPANY,
2613 Walnut Street, Kansas City, Mo.
Instead of the full scheduled price of $12.95 you are to enter my order for
one of your new Goodyear .AU-Weather "Wonder" coats at a discount of $5,
represented by this check which you accept as part payment. The net balance
of $7.95 I w!ll pay to the postman when he delivers the coat.
The sport model sweatE-r you are awarding me as a gift is to come in the
same package with the coat both by prepaid parcel post.
chest measure _____________inchee
Name-------------------------------·
St. or R. F. D.---------------------- IIei~ht--------------·---------------------------•- __________ \bs.
CitY--------------------------------- Welght
Sweater size _______________________ _
State-------------------------------If I'm not wholly pleased with the coat and sweater, I may return them
within 5 days, and your're to refund my money immediately,
(If remittance accompanies this order send only $7.95)
~Iy

In all circulars sent out the respondent used the names Goodyear,
Goodyear Company, Goodyear All-'Weather, all purpose Jersey
Coat. This sport model sweater absolutely free. An outright gift
if you inspect our All-,Veather Jersey Coat.
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We are not going to ask you our very low schedule price of $12.95 for
this coat even though you might expect to pay double our price if you purchased the coat in the usual way. If it doesn't look like the biggest $12.95
you ever saw or heard about just put it back in the box, return to us and
we'll immediately refund your $7.95. (Com. Ex. 7.)
You know the "Jersey" coat must make good •••.•. or we'd never have
made a million Goodyear friends in the direct-to-wearer sale of this splendid
garment (Com. Ex. No. 8).

The truth is that respondent has m!!,de no special investigation or
selection of the prospective customer as is represented, but obtains
by purchase or otherwise lists of names of doctors, lawyers, teachers,
nurses, dentists, automobile registrants, and others, from which lists
respondent selects from two to fifty thousand names at a time, and
that during the year 1926 in such manner the respondent caused to
be mailed 12,834,865 pieces of mail containing such circular letters,
discount checks, and sample swatches of cloth; during the year 1927,
11,829,887 pieces of such mail; during 1928, 10,440,826 pieces of such
mail. The evidence further disclosed that the merchandise discount
check hereinabove referred to had no actual value; its award was
not the result of any drawing or chance element involved; but was
respondent's usual procedure to attract attention to his offer, as well
as a means of identifying the style and material of the particular
raincoat offered for sale with the check inclosed. Such use of the
discount check together with the other representations contained in
the circular about respondent's regular and ordinary selling price
were calculated and had the tendency to mislead and deceive the
purchaser and prospective purchaser as to the ordinary and regular
selling price of respondent's coats and to operate as a false and misleading inducement to the prospect to buy. These raincoats were
offered for sale to every prospective customer on precisely the
same terms and the prices at which such coats were offered were
respondent's regular selling price and not a specially reduced price as
represented; the time within which the said offer must be accepted
was not, in fact, limited by respondent to ten days or any other
particular period of time. The representation of respondent as to
the number of coats for sale being limited to such an extent that
prompt actio:Q was necessary was misleading in view of the fact that
from 1926 to 1929, inclusive, respondent in this manner sold approximately 443,134 raincoats.
PAn. 4. Paragraph 6 of the complaint reads as follows:
Respondent had odopted and uses In connection with and in the course of his
aforesaid business such f!logans as, "Best in the Long Rain," "All-Weather
Coat," "Goodyear All-Weather Garment". The Goodyear Tire & Rubber Co.,
a large and well-known manufacturer of tires and rubber goods, ha.s long
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adopted and used as a slogan for its goods, "Best in the Long Run," and "AllWeather tread". A great many of the large tire and rubber companies make
and sell raincoats. Respondent's use of such slogans together with the other
practices and acts above set out tend to and do mislead and deceive purchasers
and prospective purchasers into the belief that the products are made and are
being offered for sale and sold by the well-known and long established rubber
concern; that is the Goodyear Tire & Rubber Co.

The proof showed that the Goodyear Tire & Rubber Co. used the
slogan "All-1Veather" and the slogan "All-Weather Tread" and that
the B. F. Goodrich Co. has used the slogan" Best in the Long Run"
and during the course of the hearing, it was agreed and stipulated by
and between counsel that the said paragraph 6 of the complaint may
be amended so as to meet the proof in this case which said proof
shows that the B. F. Goodrich Co. of Aleron, Ohio, used as a slogan
on certain of its products " Best in the Long Run " and that the
Goodyear Tire & Rubber Co. likewise of Akron, Ohio, used on some
of its goods the words, "All-Weather" and "All-1Veather Tread."
The B. F. Goodrich Co. is not now and has not been a competitor
of the respondent since about the year 1919.
The Goodyear Tire & Rubber Co., is a corporation with headquarters at Akron, Ohio, which for many years has been engaged in
the manufacture, sale and distribution in and aniong all the States
of the United States of automobile tires and some two thousand
clifferent products made from rubber. It was incorporated about the
year 1898, doing an annual business of approximately $260,000,000,
has offices and agents in all parts of the world except Russia, advertising expenses approximately $4,000,000 per annum.
From 1904 to 1908 the Goodyear Tire & Rubber Co. manufactured
and sold raincoats, but the manufacture of such coats was discontinued and they do not manufacture, sell, or distribute raincoats.
In the course and conduct of its business, the Goodyear Tire &
Rubber Co. made use of the slogan "All-weather'' and on September
28, 1920, these words were admitted to registration as a trade-mark
for rubber, and rubber and fabric vehicle tires and treads therefor.
{Com. Ex. 3.) They also used the slogan "Goodyear All-1Veather
Tread on the Highways of the World." These words were admitted
to registration October 10, 1922, as a trade-mark for vehicle tires
composed of rubber and rubber and fabric. {Com. Ex. 24.) These
slogans have been used by the Goodyear Tire & Rubber Co. in connection with certain types of tires which they manufacture, sell, and
distribute throughout the United States.
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The Goodyear Tire & Rubber Co. received periodically communications from people calling attention to the advertisements of the
respondent.
.
Dealers in the products of the Goodyear Tire & Rubber Co. and
others made inquiry as to whether there was any connection between
the Goodyear Manufacturing Co. of Kansas City and the Goodyear
Tire & Rubber Co.
About the year 1918 or 1919, dealers located in Oklahoma who were
handling the tires and accessories distributed by the Goodyear Tire &
Rubber Co. reported to the home office at Akron, Ohio, that the KuKlux Klan in Oklahoma were boycotting the goods of the Goodyear
Tire & Rubber Co. and that such action was a result of confusion
of identity which existed in the minds of the members of this organization between the Goodyear Tire & Rubber Co. and the Goodyear
Manufacturing Co., the respondent~ and it became necessary for the
~ales manager of the Goodyear Tire & Rubber Co. to make a special
trip to Oklahoma to remove from the minds of these people this confusion of identity.
The fact of competition was admitted in the answer. Respondent
testified that certain people from time to time had been confused as
to his identity on account of his name, thinking he was a branch of
the Goodyear Tire & Rubber Co., and that this fact had been invited
to his attention by competitors.
The Commission finds that respondent's use of the slogan "AlltVeather " and the name " Goodyear " and " Goodyear Co." has
tended to mislead and actually has misled and deceived purchasers
nnd prospective purchasers into the belief that the raincoats offered
for sale by respondent are being offered for sale and sold by the
said Goodyear Tire & Rubber Co. of Akron, Ohio. The Commission
finds that such confusion of identity is calculated and tends to operate
to the benefit of respondent and tends to divert trade to respondent
from competitors engaged in the similar sale of raincoats by mail
order in interstate commerce, who do not advertise or solicit sales in
such manner as to confuse their identity with that of the Goodyear
Tire & Rubber Co. aforesaid, or of any other prior established conce,rn dealing in rubber goods to which the Goodyear process or
invention is applied.
PAn. 5. It was charged in paragraph 2 of the complaint that the
respondent's raincoats were not made under or in accordance with the
so-called Goodyear patents which in a general way relate to the
application of heat and sulphur to so-called crude rubber, causing a
setting-up, hardening, or thickening of the rubber to a point where
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it is fit for commercial use. The evidence, however, failed to sustain this particular charge. The process known as Goodyear's inventl.on or process is not subject to exclusive appropriation (Goodyear India Rubbe1• Glove Manufacturing Co. v. Goodyear Rubber
Co., 128 U. S. 598,) and is and has been used on the raincoats sold
by the respondent.
PAR. 6. The complaint in paragraph 3 hereof charged that respondent misrepresented the extent of his business headquarters,
namely, that he occupied the Goodyear Building at Nos. 2615, 2617,
and 2619 Walnut Street, Kansas City, Mo., whereas in truth and in
fact the building was not known as the Goodyear Building, and
respondent only occupied a small portion of the building at 2615
'Valnut Street; further, that respondent used a fictitious name with
the title " Director of Sales " in signing letters and circulars to
prospective customers. Respondent had the permission of his landlord to call the building the Goodyear Building or any other name
that he chose. He occupied three floors of the seven-story building
called by its owner the Quaker Building, but no name appears on the
building and there is but one street number. Respondent used the
name S. M. George as " Director of Sales." This was his effort to
avert local prejudice against his Jewish nationality i~ territories
subject to the activities of the Klu Klux Klan, and comprises his
initials in reverse order. Such practice was discontinued as soon
as necessity for it ceased and it was not resumed. The Commission
finds that such representations as to the extent of his occupancy at
the address named was harmless puffing and that the use of the name
S. M. George was not made for fraudulent purposes; also that the
evidence as a whole does not justify the Commission in considering
that the acts and practices complained of in paragraph 3 of the complaint constitute unfair competition within the meaning of section
5 of the Federal Trade Commission Act, supra.
PAR. 7. It is charged as a part of paragraph 4 of the complaint
that "respondent also represents to such prospective purchasers that
he will give free with the purchase of a coat a sport sweater, whereas
in truth and in fact the price of said sweater is included in the price
of the product offered for sale by respondent. The fact is respondent
does give free with the purchase of such coat a sport sweater as
represented. In many cases the raincoat is returned by dissatisfied
purchasers who keep the sport sweater and still receive refund so
that in such cases at least the sport sweater is absolutely free as represented and its price not included in the price of the raincoat.
PAR. 8. The complaint further alleges in paragraph 5 thereof that
respondent misrepresented with regard to the quality of the coats
offered by him for sale, namely, that he had been told by manufac-

174

FEDERAL TRADE COMMISSION DECISIONS

Order

16F.T.C.

turers that his coats represented the greatest improvement in coats
since the weaving of cloth was invented, whereas no such repres.entations had been made to respondent. The Commission finds that the
evidence does not sustain such charges.
PAR. 9. The use by the respondent of the foregoing statements,
representations, and phrases in his circulars, pamphlets, and other
advertising referred to in paragraphs 1, 2, 3, and 4, supra, has the
capacity and tendency to mislead and.deceive prospective purchasers
and ultimate consumers throughout the various States of the United
States into the erroneous belief that respondent is a manufacturer of
his raincoats and can and does sell such coats direct to the said
consumer at only one profit; that a special price is being made to the
consumer far below the ordinary and regular selling price of respondent's coats; that this offer of sale has been made by reason of
some special investigation or selection of the prospective customer
and that by reason thereof, as well as by reason of the valueless trade
check the prospective customer is "lucky"; that the offer must be
accepted very promptly or the prospective customer will lose the
advantage of such special bargain and lucky award by reason of the
time limitation or because the number of coats available for sale is
a small one; and that respondent is identical with, or a branch of the
Goodyear 'fire &l Rubber Co. Many of the said prospective customers in the various States of the United States believing and relying upon the truth of this erroneous belief have been induced to buy
raincoats of respondent to the injury of respondent's competitors, in
that such practices are calculated to and have a tendency to divert
trade from respondent's competitors to the respondent.
CONCLUSION

The practices of said respondent under the conditions and circumstances described in the foregoing paragraphs 1 to 4, inclusive, are
to the prejudice of the public and of respondent's competitors and
are unfair methods of competition in interstate commerce and constitute a violation of an act of Congress approved September 26, 1914,
entitled "An act to create a Federal Trade Commission, to define
its power and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent thereto, the testimony taken and briefs filed herein, and oral
arguments of counsel, and the Commission having made its findings
as to the facts and its conclusion that the respondent has violated

175

GOODYEAR MANUb'AC'l:tJlUNG CO.

162

Order

.,

the provisions of an act of Congress approved September 26, 1914,
entitled "An act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes,"
It is now ordered, That the respondent, George M. Sittenfeld, an
)ndividual trading as "Goodyear Manufacturing Co.," his agents,
representatives, servants, and employees in connection with the sale
or offering for sale in interstate commerce, of raincoats, cease and
desist as follows :
{ 1) From representing that he is a manufacturer of raincoats
unless and until such time as he shall actually own, operate, or control an establishment, plant, or factory wherein such raincoats are
made.
(2) From misrepresenting directly or indirectly by means of merchandise discount checks or in any other manner the ordinary, regular, and usual price at which such raincoats are sold.
{3) From representing to prospective customers, expressly or impliedly by means of trade checks, or in any other manner such prospective customer is" lucky," or that there has been some special investigation or selection of him to receive respondent's offer of sale.
( 4) From misrepresenting to or misleading prospective customers
either as to the extent of time within which his offer must be accepted
or as to the quantity of raincoats available for sale.
{5) From using the slogan "All-Weather" or the name "Goodyear" unless used in connection with equally conspicuous words "not
connected with the Goodyear Tire & Rubber Co." or some other similar words sufficient to distinguish respondent's concern from that
company and to prevent any recognition by the public of respondent
as being connected with that company.
It is further ordered, That the complaint be and it is hereby dismissed as to that part of paragraph 2 which charges that the coats
which respondent sells are not made under or in accordance with the
so-called Goodyear patents; as to all of paragraph 3; as to that part
of paragraph 4 which charges that respondent also represents to such
prospective purchasers that it will give free with the purchase of a
coat a sport sweater, whereas in truth and in fact the price of said
sweater is included in the price of the product offered for sale by
respondent; and as to all of paragraph 5.
It is further ordered, That the respondent, George 1\f. Sittenfeld,
shall within 60 days after service upon him of a copy of this order
file with the Commission a report in writing setting forth in detail
the manner and form in which he has complied with the order to
cease and desist hereinabove set forth.
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IN THE MATTER OF

WESTERN LEATHER CLOTHING COMPANY
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1820.

Complaint, May 3, 1930-Decision, May 24,

193~

Where a corporation engaged in manufacture and sale of horsehide and cowhide leather coats, labeled garments of latter leather "genuine horsehide,
front quarter" and sold same thus labeled to wholesale and retail dealers,
by whom said coats were displayed and sold to consuming public as and
for horsehide: with result that purchasers were misled ILd with tendency and capacity to mislead and deceive public and purchasers and pros·
pective purchasers into beliedng such garments to be made of the pre·
ferred and similar appearing, but more expensive horsehide, and induce
purchase thereof In reliance upon such belief, and truth and accuracy of
aforesaid labels, and thereby divert trade to 1t from competitors dealing
in horsehide and cowhide coats without such misrepresentation:
llcld, That such practices, under the circum::;tunces set forth, were to the
prejudice of the public and competitors and constituted unfair methods of
competition.

/1/r. Robert H. Winn for the Commission.
Greensfelder & Grand, of St. Louis, Mo., for respondent.
SYNOPSIS OF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission
charged respondent, a. Missouri corporation engaged in the manufacture and sale of leather clothing and with principal office and place
of business in St. Louis, with misbranding or mislabeling, in violation of the provisions of section 5 of such act, prohibiting the use
of unfair methods of competition in interstate commerce; in that
t·espondent, engaged as aforesaid, sold certain of its products, not
made from the hide of the horse, with labels attached by it reading
"Genuine Horsehide"; with capacity and tendency to mislead
and deceive the purchasing public as to the composition of said
products; to the prejudice of the public and competitors.
Upon the forgoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep·
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent herein, 'Vestern Leather
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Clothing Co., a corporation, charging it with the use of unfair
methods of competition in commerce in violation of the provisions of
said act. The respondent having entered its appearance and filed
its answer herein, hearings were had and evidence was thereupon
introduced before an examiner of the Federal Trade Commission
theretofore duly appointed. Thereafter counsel for the Federal
Trade Commission and counsel for the respondent having submitted
briefs the case was submitted to the Commission upon the briefs
and the record without oral argument, oral argument having been
waived by counsel for the Commission and counsel for the respondent. Thereupon this proceeding came on for final consideration and
the Commission having duly considered the record and being now
fully advised in the premises makes this its findings as to the facts
and conclusion drawn therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, 'Vestern Leather Clothing Co., is a corporation organized, existing, and doing business under and by virtue
of the laws of the State of :Missouri with its principal office and factory located in the city of St. Louis in the State of Missouri. The respondent is now and for more than seven years last past has been
engaged in the business of manufacturing and selling clothing,
including !~ather coats and other leather garments.
PAR. 2. The leather garments manufactured by respondent when
sold have been shipped from the place of business of respondent in
St. Louis, Mo., to purchasers located in various States of the United
States other than the State of Missouri. In the course and conduct
of its business respondent is in competition with other corporations
and with individuals, firms, and partnerships engaged in the sale and
distribution in interstate commerce of leather coats and other leather
garments. In the course and conduct of its business respondent has
manufactured coats of cowhide and has also manufactured coats of
horsehide. 'Vhen these leathers are tanned for use in the manufacture of coats very few people are able to distinguish between tanned
~orsehide and tanned cowhide. This difficulty is shared by persons
In the trade engaged in the manufadure of garments from such cowhide or such horsehide.
PAn. 3. In the course and conduct of its business respondent has
caused labels bearing the words "genuine horsehide, front quarter"
to be affixed by sewing into the lining of certain coats manufactured
by it from cowhide and which coats made from cowhide and labeled
"genuine horsehide, front quarter" respondent ~old and shipped
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from its place of business in the city of St. Louis, State of Missouri
to the retail dealers and wholesale dealers who were the purchasers
thereof located in other States of the United States.
PAR. 4. The cowhide garments so sold by the respondent in interstate commerce and bearing the labels " genuine horsehide, front
quarter" were resold by the wholesale dealers, to whom respondent
sold such garments to retail dealers and in some instances were resold by the ~aid wholesale dealers direct to the consuming public.
The said garments were exposed for sale and sold in either case as
and for horsehide garments and with the said labels affixed upon
them. The said garments were exposed for sale and sold by the retail
dealers to whom the said garments came in the usual course of trade,
to the consuming public as and for horsehide garments and with the
said labels affixed upon said garments. The said labels which had
been affixed to the garments by the respondent and which were on the
garments when they were exposed for sale and sold to the consuming
public, led purchasers thereof to believe that the said cowhide garments, manufactured and labeled by the respondent as aforesaid,
were in fact made of horsehide.
PAR. 5. The consuming public in the purchase of leather garments
prefers garments made of horsehide to those made of cowhide. The
average cowhide coat can be manufactured for from 50 cents to 75
cents less than the average horsehide coat.
PAR. 6. There are in this country competitors of the respondent
engaged in the manufacture and sale in interstate commerce of
leather garments, including cowhide coats and horsehide coats. Certain of these competitors do not label cowhide garments with horsehide labels. At least one of these competitors has not been able to
sell cowhide coats because purchasers preferred garments with the
horsehide label.
PAR. 7. Respondent since and including its "1930 season" has
ceased labeling the cowhide garments manufactured by it as " horsehide".
PAn. 8. The labeling by respondent of cowhide garments with
labels bearing the words " genuine horsehide, front quarter " as set
forth herein is false and misleading and the use of such labels by
respondent, 'Vestern Leather Clothing Co., on garments not made of
front quarter horsehide in the manner and form above alleged, has
the tendency and capacity to mislead and deceive the public and prospective purchasers and purchasers of such garments into the erroneous belief that the said garments are manufactured of front quarter
horsehide and to induce prospective purchasers of such garments to
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purchase such garments in reliance upon and by reason of their
belief in the truth and accuracy of such labels and thereby to divert
trade to respondent, Western Leather Clothing Co., and from its
competitors.
CONCLUSION

The acts and practices of said respondent under the conditions and
circumstances described in the foregoing findings are to the prejudice of the public and respondent's competitors and constitute unfair
methods of competition within the intent and meaning of section 5
of an act of Congress entitled "An act to Create a Federal Trade
Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission on the complaint of the Commission, the answer of the respondent, the testimony taken and the briefs filed herein and the Commission having made its findings as to the facts and conclusion that
respondent has violated the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,"
It is now ordered, That respondent, 'Vestern Leather Clothing
Co., a corporation, its officers, agents, representatives, and employees
cease and desist, directly or indirectly in connection with the offering
for sale or sale in interstate commerce or in the District of Columbia
of garments not made from the tanned hide of the horse:
From using the word "horsehide" as a brand name, or on labels
or other markings or otherwise to represent, advertise, or describe
such garments.
It is further orv:lered, That respondent, within 30 days from and
after the date of the service upon it of this order, shall file with the
Commission a report in writing setting forth in detail the manner
and form in which it is complying with the order to cease and desist
hereinabove set forth.
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METAL TILE CONSTRUCTION COMPANY, INC.
CO:\IPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEP'.r, 26, 1914.

Docket 1955.

Complaiut, June 1, 1931-Decision., May 91, 1932

WI1ere a corporation engaged in importing. a Belgian wall and ceiling covering
composed of zinc plates so enameled, stamped, and made as to imitate
cli.fferent colors, and mortar lines of genuine tile, and exact appearance
thereof installed in place, and in sale -of said product to jobbers, contractors, builders, and public generally, clescribed same as "Belgian Tile" or
"Belgian tile" in advertisements in periodicals of national circulation, and
in catalogues, circulars, leaflets, etc., circulated among trade and general
public; with tendency and capacity to deceive purchasers into believing
said product to be that kiln baked, clay tile installed and set by tile setters,
and generally understood from the word, and to divert to it trade of
competitors engaged in sale of genuine imported Belgian, or domestic tile,
ns the case might be:
11 eld, That such practices, unuer the circumstances set forth, were to the
prejudice of the puhlic and competitors and constituted unfair methods of
competition.

Mr. Alfred M. Craven and Mr. J. Butler lValsh for the CommissiOn.
Mr. Maw Wittenberg, of Brooklyn, N. Y., for respondent.
Mr. Sol A. Ilerzog, of New York City, for Associated Tile Manufacturers, Inc., intervenor.
SYNOPSIS OF Co:MPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission charged
respondent, n New York corporation long engaged in the importation from Belgium of n zinc covered sheet so prepared as to imitate
tiling, and in the sale of said tile and tiling substitute to jobbers,
contractors, builders, and the general public for wnlls and ceilings
of bathrooms, kitchens, breakfast rooms, as well as in hospitals,
shops, and hotels, and with principal place of business in New York
City, with advertising falsely or misleadingly, in violation of the
provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce; in that in its advertising catalogues, circulars, leaflets and other like literature it
falsely and misleadingly designates aforesaid product as " Belgian
Tile"; with tendency and capacity to deceive purchasers thereof
into believing same to be tile, and to divert to it trade of competitors engaged in sale of similar products, truthfully advertised and
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described, and trade of competitors engaged in manufacture and sale
of genuine tile; to the prejudice of the public and competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND

ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes" (38
Stat. 719), the Federal Trade Commission, on the 1st day of June,
1931, issued and served its complaint against the respondent Metal
Tile Construction Co., Inc., charging it with the use of unfair
methods of competition in commerce, in violation of the provisions
of said act.
Respondent having entered its appearance and filed its answer to
the said complaint, hearings were had before a trial examiner theretofore duly appointed, and testimony was heard and evidence received in support of the charges stated in the complaint and in
opposition thereto. Thereafter, this proceeding came on regularly
for final hearing, and the Commission having duly considered the
record and being now fully advised in the premises, makes this its
report, stating its findings as to the facts and its conclusion drawn
therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, Metal Tile Construction Co., Inc., is a
corporation organized and existing under the laws of the State of
New York, with its principal place of business in the City of New
York. It is now, and has been for many years, engaged in the business of importing from Belgium and selling to jobbers, contractors,
builders, and the public generally, a product used for the covering
of walls and ceilings. Said respondent causes said product, when
sold, to be transported in interstate commerce from its principal
place of business into and through numerous States of the United
States, other than New York, to the purchasers thereof, at their respective points of location. In the course and conduct of its business, respondent is and has been, in competition with other individuals, partnerships, and corporations located and doing business in
the United States, engaged in the sale and transportation, in interstate commerce between and among the various States of the United
States, of tiles, which are prepared and shaped accordingly to the
purpose required, out of clay and baked in kilns, and which axe
properly described and designated as tile.
---032-33-13
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PAR. 2. Respondent solicits its business by advertising in periodicals of national circulation and by the circulation among the trade
and general public of catalogues, circulars, leaflets, and other like
literature, in all of which advertising it describes and designates the
product imported and sold by it as" Belgian Tile" or sometimes as
"Belgiantile "·
PAR. 3. " Tile " as generally understood in the building trades and
by the general public is a clay product, shaped in comparatively
small sized units and baked in a kiln. Tile for the covering of walls
and ceilings is usually shaped into units of about 4 inches sguare, and
is installed upon the proper base bY t:ieing set in cement by workmen who are termed "tile setters"· Most of the tile used in the
United States is of domestic manufacture, there being in the United
States approximately a hundred tile factories with an output in value
exceeding .fifteen million dollars. A considerable amount of tile
sold in the United States is imported from other countries, including
Belgium. The tile imported and sold in this country from Belgium
is called " Belgian Tile " and the tile imported from other countries
is usually designated by the name of the country of manufacture.
The...product of the respondenJ.js a ziD.c:.._plate upon which is im·
po~ a coat of enamel, varying in color to imitate the comm_gn colors
o~enuine tile~ether domestic or imported:-Th~of the zmc
plate ordinarily sold by respondent ~~)t-21 inchesi whiCh is in
/close approximation to the size of t~ty. units of tile, each 4~
by 4~ inches, set or installed upon a wall or ceilint In the manu1'actureof respondent's product, a stamp is used, whereby mortar
lines are made in imitation of the mortar lines appearing on the
installation of genuine tile. A plate of respondent's products 17
by 21 inches in dimension, is an exact imitation of twenty units of
tile each 4~ by 4~ inches installed on a wall or ceiling.
PAR. 4. Designation by the respondent of its product as " Belgian
Tile " or " Belgiantile " as set out in paragraph 2 hereof, is false and
misleading, and has the tendency and capacity to deceive the purchasers of said product into the belief that respondent's said product
is tile. Said description also has the tendency and capacity to divert
to the respondent the trade of competitiors engaged in selling tile,
both that imported from Belgium as well as that of domestic
1
manufacture.

CONCLUSION

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are to the prejudice of the public and of respondent's competitors, and constitute a
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violation of an act of Congress approved September 26, 1914, entitled
"An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, the testimony and briefs by counsel for the Commission
and for the respondent, and the Commission having made its findings
as to the facts and its conclusion that :aaid respondent has violated
the provisions of an act of Congress approved September 26, 1914,
entitled "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes ",
It is now ordered, That the respondent, Metal Tile Construction
Co., Inc., its officers, agents and employees, in connection with the
sale or offering for sale of its products in interstate commerce between
and among the various States of the United States and in the District of Columbia, cease and desist fromDescribing the product of respondent as " Belgian Tile " or " Belgiantile" or using, in the descriptions of the product sold by respondent, the word "tile," U1!.~8s in i,mmediate conjunction therE3with there
appear the words "imitation til~cr- metal."-it is furt ter or ere , a e said responde~~h, within 30 days
after the service upon it of a copy of this order, file with the Commission a report in writing, setting forth in detail the manner and form
in which he has complied with the order to cease and desist hereinbefore set forth.

,.
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IN THE MATTER OF

UNITED TAILORING COMPANY, INC., CURTIS CLOTHING CORPORATION, AND VICTOR KLEIN, HERBERT
KLEIN, AND ARTHUR KLEIN, DOING BUSINESS UNDER TRADE NAME AND STYLE OF CONTINENTAL
TAILORING COMPANY
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1947. Complaint, Ma11 8, 1991-Declsion, June 9, 1992
Where a corporation, several subsidiaries, and three Individuals engaged in
sale of men's ready-made clothing direct to public through said various
companies, which they owned, officered, controlled, and operated, together
with an unincorporated business, as part of a common enterprise, but
held out to the public under their different corporate and trade names as
separate and independent,
(a) Represented through their various agents or solicitors that garments furnished pursuant to orders would be tailored to the individual's measurements, and supplied, for their agents' use and display, order blanks with
provision for measurements necessary for a made-to-order suit, and stated
through printed receipt forms that clothes would be cut on the block system and adjusted to measurements called for, facts being they filled orders
either by selecting from their common stock, a ready-made garment which
in a general way came near the measurements concerned, or, lacking such,
by supplying clothes with no regard therefor, and thus supplied short men
wlth clothes for tall men, and thin men with those for stout men, and
vice versa, and thereby grotesquely outfitted purchasers carefully measured
and ordered for; with effect of misleading and deceiving public Into
belfevlng garments In question were tailor made ln accordance with individual measurements of the purchaser, and of diverting trade to them from
competitors offering the consuming public through agents or otherwise,
suits of greatly superior quality, at simllar prices, and in fact so made,
and cut according to the block system as commonly understood, and with
capacity and tendency so to do ;
(b) Represented through their solicitors that suits ordered by purchaser
would be made out of cloth corresponding with the sample selected by
latter, facts being garments were made of cheaper and inferior cloth
and in many instances of such poor quality that purchasers were unable
and unwUiing to use them and necessarily sustained loss of money paid,
with no return; with effect of misleading and deceiving public, and
of diverting trade to them from competitors in fact making garments
in accordance with purchaser's selection or designation, and with capacity and tendency so to do ;
(c) Falsely represented through their solicitors that alterations would be
made at n new store about to be opened; with effect of misleading and
deceiving public into believing that needed fittings and alterations could
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and would be made at branch places in said purchaser's localities, and
of diverting trade to them from competitors offering as inducement to
purchase, the making of needed alterations in branches in fact maintained by said competitors in the localities concerned, and in which
branches such fittings and alterations were in fact made in accordance
with representations of said competitor's agents, and with capacity and
tendency so to do ; and
(d) Represented through their said agents or solicitors that a special price
would be made and two suits of clothes furnished for the price of one,
or one be given free. as a special advertising offer, facts being cost of
additional suit was included in purchase price so as to yield a profit
on the transaction as a whole, and supposed special offer was their
regular price in the usual course of business ; with effect of misleading
and deceiving public into believing clothes in question were being sold
at special introductory prices, and bringing about their purchase in reliance on such erroneous belief, and with capacity and tendency so to do:
Held, That such acts and practices, under the circumstances set forth, were
to the prejudice of the pubiic and competitors and constituted unfair
methods of competition.

Mr. James M. Brinson for the Commission.
Mr. Thomas F. Frawley and Zimm-erman & Zimm,erman, of New
York City, and Mr. John Walsh and Mr. L. A. Spiess, of Washington, D. C., for respondents.
SYNOPSIS oF Co:arPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission charged
respondent United Tailoring Co., a New York corporation with
principal place of business in New York City; respondent Curtis
Clothing Corporation, a New York corporation and subsidiary of
said first named respondent; and individual respondents Victor,
Herbert, and Arthur Klein, (a) conducting under the trade name
Continental Tailoring Co., a business likewise owned and controlled
by said first named respondent, and (b) respectively president, vice
president, and secretary-treasurer of aforesaid corporations, and
unincorporated company, which they owned, dominated, controlled
and directed; 1 variously engaged in the sale and distribution of
1 As alleged In the complaint, "they have created, formed, Instituted, and have main·
tained and directed the policies, methods, and practices of said respondent corporations
and of said Cont!nPntal Tailoring Co., and of each of them, and have at all times hereinafter mentioned, dominated, controlled, and directed the representations, transactions,
sales, and other activities ot said respondent corporations and of the Continental TailorIng Co. and of each of them, In their commerce among or between the various States of
the United States. The said corporate respondents and the said respondent Continental
Tailoring Co., under the direction and control of respondents VIctor Klein, Herbert Klein,
and Arthur Klein, have cooperated with each other and In the course and conduct ot their
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men's ready-made clothes in commerce among the various States
through salesmen or agents employed by them to solicit orders
directly from members of the consuming public; with misrepresenting nature of product offered, offering samples not conforming to
product supplied on orders pursuant thereto, misrepresenting prices
or free product, and misrepresenting circumstances incident to completion of transaction, in violation of the provisions of section 5 of
such act, prohibiting the use of unf!lir methods of competition
in interstate commerce.
Respondents, as charged, engaged as aforesaid, have made it their
practice in soliciting orders through their agents, falsely to represent
thatThe suits would be custom tailored or made to measure, furnishing
order blanks setting forth various measurements purporting to be
necessary for such a suit (and so worded as to signify that clothes
ordered would be made to order), for the use of their said agents,
who used and displayed such blanks in soliciting and receiving
orders, facts being suits supplied pursuant to orders thus taken were
of the " ready made " variety altered in accordance with the measurements set forth;
Suits ordered by purchaser would be made out of cloth represented by or corresponding to sample exhibited by agent and selected
by purchaser, facts being suits supplied did not so conform;
A special price was being or would be made, or two suits would
be furnished for one, or one suit was or would be given free to the
purchaser of a suit, as a special advertising offer, facts being
offer made was the usual offer in the usual course of business,
affording the particular respondent a profit on the entire
transaction;
Alterations of suits purchased could be made at a new store or
stores of respondents, opened or about to be opened within a short
time by the particular respondent represented, in the particular
locality convenient for the prospective purchaser, facts being no
such stores were opened or contemplated.
"The above acts and practices of respondent," as alleged, "have
had, and have and each of them has had and has the capacity and
several businesses, and by concert of action have reflected the policies and etrectua ted the
purposes of said Individual respondents Victor Klein, Herbert Klein, and Arthur Klein,
and have maintained, and now maintain, close and intimate relatlonshlps, connections,
and In Interdependence, by and through which, without disclosure of their subordination
to, or control by, said VIctor Klein, Herbert Klein, and Arthur Klein, or of the relationship or connection between the several respondenta, they have been and are enabled to act.
and do act, In conjunction with each other, In use ot the methods and In employment of
the practices hereinafter set forth."
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tendency to mislead and deceive the purchasing public into the belief,
and to induce purchase of their products in reliance on such
erroneous belief, that suits of clothes ordered from respondents,
or either or any of them by or through their agents and solicitors,
would be ' custom tailored ' or 'made to order ' from, and out of
cloth represented by, and corresponding to the sample thereof
selected by customers from samples of cloth exhibited to them by
salesmen or agents of the particular soliciting respondent; that two
suits of clothes would be furnished at the price of one as a special
advertising offer, and that any alterations desired by the purchaser
of the suit or suits furnished by respondent could or would be made
at branch places of business thereafter shortly to be established by
respondents or the particular soliciting respondent within' easy
reach of the purchaser," and said '·'acts and practices," as charged,
"have had, and have and each of them has had and has the capacity
and tendency to divert trade to respondents from c,ompetitors
selling suits of men's clothes in interstate commerce by fair and
truthful representation"; all to the prejudice of competitors and
the public.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved
September 26, 1914, entitled "An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission issued and served a complaint upon
United Tailoring Co., Inc., a corporation, and Curtis Clothing Corporation, a corporation, and Victor Klein, Herbert Klein, and Arthur
Klein, doing business under the trade name and style of Continental
Tailoring Co., charging them and each of them with unfair methods
of competition in commerce in violation of the provisions of said
act. The respondents having entered their appearance and filed
answer, testimony and documentary evidence were received, duly
recorded, and filed in the office of the Commission; thereafter the
proceeding regularly came on for final hearing before the Commission on the complaint, answer, testimony and evidence and brief in
support of the complaint by counsel for the Commission, respondents
having submitted no brief or argument, and the Commission having
duly considered the same now makes this its report in writing, and
states its findings as to the facts and conclusion drawn therefrom as
follows, to wit:
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FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondents Victor Klein, Herbert Klein, and
Arthur Klein are brothers who now are, and £or many years last
past have been, engaged in the clothing business in the City and State
of New York. In 1928 they acquired the control of respondent
Curtis Clothing Corporation, a corporation organized and existing
under the laws of the State of New )'"ork with its principal office
and place of business in the City of New York in said State, and in
the same year was organized respondent United Tailoring Co., Inc.,
under and by virtue of the laws of the State of New York by one
Nathan E. Gellens. Respondent Herbert Klein became president
and Nathan E. Gellens secretary and treasurer of respondent United
Tailoring Co., Inc., which positions they occupied until June 19,
1930, when respondents Victor Klein, Herbert Klein, and Arthur
Klein acquired the entire ownership and complete control. Such
respondent company also acquired, owned, and controlled respondent
Curtis Clothing Corporation. Respondents Herbert Klein, Victor
Klein, and Arthur Klein have controlled and directed the affairs
of respondent United Tailoring Co., Inc., from the time when they
first became interested therein or associated therewith, and ever since
have controlled and now control and direct the policies, methods,
and practices of said respondent United Tailoring Co., Inc., and of
the respondent Curtis Clothing Corporation, and its activities and
the activities of any other subsidiary or agency o£ respondent United
Tailoring Co., Inc.
Respondents Victor Klein, Herbert Klein, and Arthur Klein have
also engaged in business under the trade name and style of Continental Tailoring Co., and in 1931 said respondents caused to be
organized as one of their corporate agencies or facilities the Biltmore 'Voolen Corporation and later changed the name to that of
the Cortland Clothing Corporation. The stock of both of these
corporations was, and is, owned by respondent United Tailoring
Co., Inc.
PAR. 2. Respondents United Tailoring Co., Inc., and its subsidiary the Curtis Clothing Corporation under the control and direction
of the individual respondents Victor Klein, Herbert Klein, and
Arthur Klein, and such individual respondents under the trade
name and style of Continental Tailoring Co. have been engaged
since 1928 in the sale and distribution of men's clothes in commerce
among and between the various States of the United States, and
they have caused such clothes when sold to be transported from
their place of business in the City of New York and State of New
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York to purchasers located in the various other States than the State
of New York. In 1931 the individual respondents caused their
corporate agency, to wit, respondent United Tailoring Co., Inc.,
to use the Biltmore Woolen Corporation or Cortland Woolen Corporation as a subsidiary in its business instead of respondent Curtis
Clothing Corporation and the trade name Continental Tailoring
Co. Respondent Curtis Clothing Corporation is still available for
use of said individual respondents whenever they may so desire.
In the course and conduct of their business respondents have been,
were at all times hereinafter mentioned, and now are, engaged in
competition with individuals, partnerships and corporations selling
men's clothes in interstate commerce as will hereinafter appear.
Respondents Victor Klein, Herbert Klein, and Arthur Klein have
been and are respectively president, vice president, and secretarytreasurer of respondent corporations United Tailoring Co., Inc.,
Curtis Clothing Corporation and the unincorporated company Continental Tailoring Co. They have owned, dominated, controlled,
and directed, and still own, dominate, control, and direct said
respondent corporations, and said Continental Tailoring Co. They
have created, formed, instituted, and have maintained and directed
the policies, methods, and practices of said respondent corporations
and of said Continental Tailoring Co. and of each of them, and
have, at all times hereinafter mentioned, dominated, controlled, and
directed the representations, transactions, sales, and other activities
of said respondent corporations and of the Continental Tailoring Co.
and of each of them. The said corporate respondents and the said
respondent Continental Tailoring Co. under the direction and control of respondents Victor Klein, Herbert Klein, and Arthur Klein
have been and are agencies or facilities by means of which said
individual respondents have been and are enabled to conduct and
operate their business under and by means of the methods of competition hereinafter described. They have been and are able to
conduct and do conduct such corporate and other agencies as one
unit, each operating in conjunction with the other or others while
at the same time they have been and are held out to the purchasing
public as separate, distinct, and independent units without any connection with each other or with said individual respondents.
PAn. 3. It has been the policy and practice of respondents, and of
each of them, as will more fully appear in paragraph 4 hereof,
including the unincorporated concern Continental Tailoring Corporation and the Biltmore "\Voolen Corporation or Cortland "\Voolen
Corporation, later subsidiaries of respondent United Tailoring Co.,
Inc., to offer for sale and sell ready-made clothes by means of direct

190

FEDERAL TRADE COMMISSION DECISIONS
Findings

16F.T.C.

contact with the consuming public through salesmen or agents in
the various States of the United States whom respondents have
caused to solicit orders for men's clothes from purchasers and prospective purchasers by representing that such clothes will be tailormade, according to the individual measurements of purchasers, out
of cloth selected by purchasers, and that necessary alterations could
and would be made in such clothes at a branch place of business
which respondents caused their salesmen and agents to represent was
about to be, and would be, opened in the locality so solicited by the
particular respondent represented by the particular solicitor. Orders
so solicited and received by such salesmen or agents of respondents
have been and are forwarded to the particular respondent represented by the solicitor or salesman receiving the order, which respondent has thereupon, when filling the order or orders, or purporting or professing to fill them, transported and delivered, or caused
to be transported and delivered, clothes to the purchasers in the
various States of the United States, in pretended or purported
compliance with orders, which have been taken from or out of the
common stock of ready-made clothes used by respondent corporations
and Continental Tailoring Co. as agencies of the individual respondents Victor Klein, Herbert Klein, and Arthur Klein.
Sometimes respondents have caused their agents to solicit orders
for men's clothes in the same communities, at or during the same
period of time, in pretended competition with each other. At other
times, respondents have solicited orders in one or more communities
through one of their corporate or other agencies, while soliciting
orders in other communities through another or others of their corporate or other agencies. At times when, by reason of the acts and
practices described in paragraph 4 hereof, there have been difficulties
or controversies in particular communities with one of the corporate
or other agencies of respondents Victor Klein, Herbert Klein, and
Arthur Klein, they have caused their clothes to be offered for sale
and sold in such communities by means of, or through, one of their
other corporate agencies or other agencies which had not theretofore
operated in such community or communities.
PAR. 4. The methods of competition mentioned in paragraph 3
hereof as employed by respondents Victor Klein, Herbert Klein, and
Arthur Klein individually by means of respondent corporations
and other agencies such as Continental Tailoring Co., have been,
more particularly, the following, to wit, the representation, through
their various agents, salesmen, or solicitors, to purchasers and prospective purchasers that the clothes furnished by them, in purported
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or professed pursuance of orders received, would be tailored, or made
to measure, the equipment of such salesmen or agents with order
blanks setting forth various measurements purporting to be necessary for the making of a tailored suit, the use and display of such
order blanks by agents, salesmen, and solicitors of respondents to
purchasers and prospective purchasers in soliciting and receiving
orders for suits, the equipment of such salesmen or agents with
printed forms of receipts to be signed by the salesmen or agents
and delivered to the purchasers containing, among other representations, the statement that the clothes to be furnished would be
cut on the block system and adjusted to the measurements called
for; the representation by respondents, through their agents, that
suits ordered by the purchaser would be made from or out of cloth
represented by or corresponding with a sample therof exhibited by
agents or salesmen of respondent and selected by the purchase;
the representation of respondents, through their agents, salesmen,
and solicitors, to purchasers and prospective purchasers, that alterations of suits purchased would be made at a new store of respondents
which was about to be opened in the particular locality of the
purchaser by the respondent represented by the particular agent,
salesman, or solicitor; the representation of respondents, through
their agents, that a special price would be made and two suits of
clothes would be furnished for the price of one, or that one suit
was being given or would be given free to the purchaser of a suit as a
special advertising offer.
In truth and in fact clothes for men sold by respondents have
not been, and are not, tailor made, have not been, and are not, cut
according to the block system, have not been, and are not, made
according to the individual measurements of purchasers. The words
" block system " signify and mean, and are understood to signify and
mean, the system of cutting garments one at a time according to individual measurements, using for the purpose a regular pattern altered
for the purpose according to the requirements of each individual
case.
On the contrary, it has been and is the practice of respondents,
when professing or attempting to fill orders, to fill them with socalled ready-made clothes. It has been and is their practice, when
orders are received, to select, from clothes already made, garments
which appear, in a general way, to come near the measurements
given in the orders, if they have any such garments, and thereupon
to deliver such garments to the purchaser without further regard
for, or reference to, the measurements specified in the orders re-
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ceived. If no garments in their ready-made stock correspond with
the required measurements, it has been the practice of respondents,
as a systematic method of competition, to furnish ready-made
clothes to purchasers who have ordered tailor-made clothes in reliance on the authorized representations of respondents' agents,
salesmen, or solicitors, without any regard for, or reference to, the
specifications or requirements of the orders received. Short men
have been furnished clothes that could fit tall men, tall men clothes
for short men, stout men clothes for thin men, and thin men clothes
for stout men. Instead of clothes cut to the measurements of the
purchasers, clothes have been furnished by respondents to purchasers whose measurements have apparently been carefully taken
and forwarded to respondents by their agents, salesmen, or solicitors, which have been such misfits as to produce a grotesque appearance when worn, or attempted to be worn, by the purchasers.
It has been and is the practice of respondents to deliver to purchasers ordering clothes from them, suits which have not been and
were not and are not made from or out of cloth corresponding with
the sample exhibited by respondents' agents or salesmen and selected by the purchasers for suits, but have been made from and out
of cheaper and inferior cloth or fabric which, in many instances,
has been so cheap and inferior that the purchasers have been unable
and unwilling to use the garments, but have been compelled to
sustain the loss of the money paid respondents without any return
or advantage therefrom.
The offer of two suits for the price of one, or of one suit to be
given free to the purchaser of a suit as a special advertising offer
has been and was false and misleading. The cost of the suit offered
as free has been, was, and is, included by respondents in the purchase price of a single suit, resulting in a profit to respondents
from such transactions or sales, and the offer described as a special
offer or special price was not a special offer or price but has been,
was, and is, the usual offer made by, or on behalf of, respondents
in the regular course of their business.
No branch place of business or store has been established or
opened by respondents, or any of them, in or at any of the places in
which they have sold or offered their clothes for sale, and in connection with such sales or offer to sell they have represented their purpose to open branch places of business.
It has been the policy, method and practice of respondents to
refuse to refund any money received as a result of the false and
misleading representations of their agents, salesmen and solicitors,
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or to consent to any adjustment of complaints or grievances resulting
therefrom, except in those cases in which the purchasers have
appealed for assistance to their local Better Business Bureau. In
such cases, on demand of such Better Business Bureaus, respondents
have generally 1exchanged another suit or other suits for the first
suit or suits delivered to the purchasers, but in none of such cases
was the purchaser furnished a tailored suit cut to his or their indi·
vidual measurements or which fitted the purchaser.
PAR. 5. There have been, were and are competitors of respondents
offering for sale and selling in interstate commerce, through agents,
salesmen, or solicitors by direct contact with the consuming public,
garments or suits for men at a price or prices similar to the price or
prices at which the clothes of the respondents have been and are
offered for sale and sold, who have represented, through their agents
in connection with the sale of their clothes or suits for men, that
clothes or suits ordered or purchased from them would be tailor-made
according to the individual measurements of the purchaser, and
such competitors have furnished and do furnish, in accordance with
such orders, clothes or suits which have been and are tailored and
which have been or are cut according to the block system and made
according to measurements of individual purchasers out of cloth
selected or designated by them. Such competitors of respondents
have also sold and sell, at such price or prices, garments so made
consisting of material greatly superior in quality to that used by
respondents in the clothes they furnish purchasers from them.
There have been and are competitors of respondents offering, as
inducements to the purchase of their clothes needed fitting, or alteration of clothes at branch places of business in the localities in which
purchasers reside, and such competitors have maintained, and do
maintain in such localities, branch places of business as represented,
and have fitted and altered, and do fit and alter, clothes purchased
from: them as their agents have represented would be done when
f:oliciting and receiving orders therefor.
There have been and are competitors of respondents offering for
sale and selling in interstate conunerce clothes for men to retail
dealers in clothes, and through them to the consuming public, at
prices comparable with the prices at which clothes of respondents
have been and are sold, which clothes have been and are made from
the material or cloth selected or designated by the purchasers and
have been and are tailored or cut by the block system, adjusted to
individual measurements specified in the order for such clothes.
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PAR. 6. The practices of respondents, as described in paragraph 4
hereof, have had and have the capacity and tendency to mislead
and deceive, and have misled and deceived, and do mislead and
deceive, the public into the belief that the garments or clothes offered
for sale and sold by respondents, and by each and all of them, have
been and are garments or clothes tailor made in accordance with individual measurements of the purchasers, and from and out of cloth
selected or designated by the purchasers that needed fitting, and
alteration of such clothes could and would be made at branch places
of business maintained by respondents in localities wherein reside
the purchasers of such clothes, and that the price or prices at which
clothes of respondents have been and are sold have been and are
special introductory prices, and into the purchase of garments or
clothes from respondents in reliance on such erroneous belief.
The aforesaid practices of respondents, and of each and all of
them, have had, and have the capacity and tendency to divert, and
have diverted, and do divert, trade to respondents from their competitors offering for sale and selling in interstate commerce clothes
or garments for men by means of truthful representations in respect
to the manner in which, and the material out of which, clothes offered
for sale by them have been and are maufactured.

CONCLUSION

The acts and practices described in the above and foregoing findings as to the facts have been and are all to the prejudice of the public
and of respondents' competitors, and have constituted unfair methods
of competition in commerce in violation of the provisions of section
5 of the act of Congress approved September 26, 1914, entitled
"An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes".
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade
Commission on the complaint of the Commission, the answer of the
respondents, the testimony and evidence, and brief of counsel for
the Commission, and the Commission having made a report, in
writing, stating its findings as to the facts with its conclusion that
the respondents have violated the provisions of section 5 of an act
of Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes ",
Now, therefore, it i8 ordered, That respondents, United Tailoring
Co., Inc., Curtis Clothing Corporation, their officers, agents, servants,
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and employees, and Victor Klein, Herbert Klein, and Arthur Klein
as officers of said respondent companies, and as individuals, trading
under the firm name and style of Continental Tailoring Co., or under
any other trade name, cease and desist directly and indirectly from
representing in connection with offering for sale or selling clothes
for men in interstate commerce(a) That such clothes have been, are, or will be tailor made in
accordance with measurements of individual purchasers, unless such
clothes, after orders therefor, have been, are, or will be tailor made in
accordance with the correct measurements of the individuals ordering
them; or that such clothes have been, are, or will be cut by the block
system and adjusted to the required measurements, unless after
orders received for such clothes they have been, are, or will be cut one
suit at a time by means or use of blocks or patterns and adjusted to
correct measurements of the individual purchasers before cutting;
(b) That such clothes have been, are, or will be made from and
out of cloth selected by purchasers unless such is the fact;
(c) That a branch place of business is about to be or will be opened
in the locality in which any purchasers reside, at which clothes
furnished by respondents, or any or either of them, can or will be
fitted or altered, unless such is the fact;
(d) That respondents are offering two suits for the price of one
as a special or introductory offer, or to advertise the business they
are about to establish in such localities, unless such is the fact.
It is further ordered, That respondents, and each and all of them,
file with the Commission, within 60 days from and after service of
this order, a report, in writing, setting forth in detail the manner
and form of their compliance with the provisions of the order.
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FLEMING BROTHERS
COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. II
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2014.

Complaint, Mar. 1, 1992.-0rder, June 8, 1992

Consent order requiring respondent corporat~on, its agents, etc., in connection
with sale or offer in interstate commerce of its so-called "Fleming No. (J
Powder" from representing directly or by impllcatlon that said preparation
is a preventive or cure of the horse disease known as heaves.

lllr. PGad B. 11/orehouse for the Commission.
ll/r. Eawara Clifford and Mr. H. H. Shinnick, of Washington,
D. C., for respondent.
CoMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes," the Federal Trade Commission charges that Fleming Bros., a corporation, has been and is now using unfair methods
of competition in interstate commerce, in violation of section 5 of
said act, and states its charges in that respect as follows:
PARAGRAPH 1. Fleming Bros. is a corporation organized, existing_,
and doing business under and by virtue of the laws of the State of
Illinois, with principal place of business located in the city of
Chicago, State of Illinois. It is now and for more than one year
last past has been engaged in the manufacture of veterinary remedies,
including an alleged remedy for heaves formerly sold by respondent
under the name "Tonic Heave Powders", and now sold and distributed as " Fleming's No. 6 Powder"· When sold, respondent
causes the said product to be shipped and transported from the place
of manufacture in the State of Illinois into and through various
other States of the United States to the purchasers thereof.
In the course and conduct of the business as aforesaid, respondent
is in competition with other corporations, individuals, firms, and
partnerships engaged in the sale and distribution in interstate commerce of veterinary remedies and tonics for livestock.
PAR. 2. In the course and conduct of its business as aforesaid, by
the use of various advertising media brought to the attention of
prospective purchasers, respondent does represent and has represented falsely both by direct statement and by implication, that the
powder or veterinary remedy as aforesaid is an efficient preventive
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and cure of a disease common to horses known as heaves; that the
consumer purchasers of the said Fleming's No. 6 Powder believing
and relying upon the truth of said representation buy this product
from the respondent, whereas in truth and in fact the said Fleming's
No. 6 Powder is not an efficient preventive or cure for the heaves.
PAR. 3. The foregoing false representation is calculated, and has u.
tendency to mislead and deceive purchasers and prospective purchasers of respondent's aforesaid product into the erroneous belief
that the use of it in accordance with directions will operate as an
efficient preventive or cure for heaves in livestock; and to induce the
purchase by consumers of respondent's aforesaid powder in reliance
upon such erroneous belief; and to divert trade from and otherwise
injure competitors of respondent.
PAR. 4. The above acts and practices of respondent are all to the
prejudice of the public and of respondent's competitors, and constitute unfair methods of competition in commerce within the intent
and meaning of section 5 of an act of Congress entitled " An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes", approved September 26, 1914.
ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon complaint and substitute answer of respondent,
in which respondent refrains from contesting the proceeding and
and consents that the Commission may make, enter, and serve upon
it an order to cease and desist from the methods of competition
charged in the complaint, and the Commission being fully advised
in the premises having thereupon considered that the respondent
has violated section 5 of an act of Congress approved September
26, 1914, entitled "An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes",
It is now ordered, That respondent Fleming Bros., a corporation
and its agents, representatives, servants, and employees, in connection with the offering for sale, or sale, in interstate commerce of a
certain preparation or product now sold and distributed as Fleming
No. 6 Power, cease and desist from representing, either by direct
statement or implication, that said preparation or powder is a preventative or cure of a disease common to horses known as heaves.
It is further ordered, That respondent shall, within 60 days after
the service upon it of a copy of this order, file with the Commission
a report in writing, setting forth in detail the manner and form
in which this order has been complied with and conformed to.
632-83-14
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COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1452.

Oomplaint, Apr. 6, 1921-Decision, June 20, 1932

Where a corporation engaged in manufacture and sale of a hair dye, which was
(1) professedly based on a patent which set forth "Para " or "Paraphenylene diamine," the so-called " Criminal Ingredient," as a component part
of "the best example" of the dye in question, and was (2) disclosed by
analyses as based principally on the amino compound paratoluylene dinmine, the toxic, poiscnous, and harmful effects of which were similar to
those caused by amino compound paraphenylene diamine; in offering and
selling aforesaid dye, which it extensively advertised in women's and other
periodicals and in circulars and other trade literature, to the purchasing
and consuming public throughout the United States, through drug stores,
department stores and other dealers, beauty parlors and hair dressing
establishments, and direct by mail order for home use,
(a) Featured and stressed in aforesaid advertisements the alleged natural
and effective action of said dye in performing its function, and the long
desired safe and harmless qualities, and results, thereof, and welcome
absence therefrom of "Para," dangers of which it set forth and emphasized, or of any other poisonous or injurious ingredient, and resulting advantages to hair dressers, who were thereby relieved of necessity for the
common "behind the ear" test, and danger of suits or difficulties attendant
upon use of other dyes not so safely compounded, and represented aforesaid
asserted safety as demonstrated by thousands of sales, from none of which
had there been adverse effects or claims against the company through
which it insured its dealers; facts being preparation in question was dangerously toxic, and poisonous, contained a toxic dye base and poisonous
and injurious ingredients, was neither safe nor harmless, and had led to
serious ailments and difficulties for users in a great many instances, reported from time to time to it and aforesaid insuring company, and to
numerous claims against the latter; and
( ll) Featured trade or brand name "Notox" in sale, labels, and advertisement
of its aforesaid product, together ·with such statements as "No Para-No
Toxins-Notox ", "Notox is safe", "Notox is non-toxic", "No element of
chance in Notox ", "Non-toxic dye base", " Safe because • • • free
of paraphenylene di~mine ", and falsely represented said name, "suggested
by the words, non-toxic" as proven an appropriate selection by hundreds
of thousands of successful and safe applications, and advertised same to
women as "a symbol of safety";
With capacity and tendency to lead public to believe dye in question to be a
nontoxic or nonpoisonous and therefore safe and harmless hair dye, and to
induce purchase and resale and/or use in reliance upon such erroneous
beliet, and upon the truth of the aforesaid various representations, and
with result of increasing its sales at the expense of competitive products
through thus taking advantage of public's preference for nontoxic, safe,
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and harmless hair dyes, and urging hair dressing and beauty shop customers to profit by its aforesaid nation-wide advertising, and asserted
dominance of its product in field concerned, and featured, supposed safety
thereof, which its said customers were requested to stress ; and
(c) Set forth in booklets circulated among customers and prospective customers, the purported text of some 50 letters or parts thereof praising and
commending product in question and results of application thereof, and
purported to offer, upon cover of said booklet, a large reward for anyone
proving any of supposed testimonials unauthentic or unsolicited, facts being
some 48 thereof were in existence prior to time it begun business and sale
of its said product, and bad been published verbatim as tributes to its
predecessor's dye and as unsolicited letters on file in said predecessor's
office, and did not pertain to its own product, which it distinguished from
the other as free of the "Para" contained by the latter;
With capacity and tendency to mislead and deceive purchasing public into
believing said testimonials to be genuine and unsollcited indorsements of
its product, and with effect of injuring public and unfairly diverting trade
from its competitors and otherwise injuring and prejudicing them in their
business, and operating as an unfair competitive advantage to it and a detriment to and burden upon the legitimate hair dyeing manufacturing and
and marketing industry:
Held, that such acts and practices, under the circumstances set forth, constituted unfair methods of competition to the injury and prejudice of the
public and competitors.

Mr. Henry Miller and Mr. Richard P. Whiteley for the Commission.
Hulbert & Heermance, of NewYork City, for respondent.
SYNOPSIS oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission
charged respondent, a Delaware corporation engaged in the manufacture of a hair dye by it named and designated "Inecto Rapid
Notox ", and in the sale and distribution thereof to wholesale and
retail dealers, owners, and operators of hair dressing establishments,
and the consuming public, with advertising falsely or misleadingly
as to said product and indorsement thereof, in violation of the
provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce.
Respondent, as charged, for about three years last past has caused
to be set forth many false and misleading statements and representations concerning its aforesaid product in its advertisements in trade
journals, magazines, periodicals, and other publications of general
circulation among wholesale and retail dealers, the hair-dressing
trade, and the consuming public, and in pamphlets, leaflets, booklets,
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letters, and other trade literature and correspondence sent to customers and prospective customers among the aforesaid classes, to
the effect, among other things, thatThe dyeing and coloring content of the dye in question penetrates
the hair and thereby causes a permanent coloration;
Prominent and well known hair-dressing establishments in the
United States use said dye exclusively;
Said dye is safe and harmless and, when applied, produces no
harmful effect upon the scalp, fact being it frequently causes
irritation, toxic poisoning, and other deleterious effects upon the
scalp.
Many thousand applications of its dye have been made to the hair,
without in any instances causing any harmful effect to the scalp.
Respondent further, as charged, sends to prospective customers
certain booklets containing the text of purported letters praising
and commending its dye and the results of its application, and
represents said letters as unsolicited testimonials of customers, facts
being letters were not such unsolicited testimonials, or written to it.
Aforesaid false and misleading statements and representations, as
alleged, "have the capacity and tendency to and do cause many of
aforesaid dealers and practitioners to deal in, use and dispense,
and many of the consuming public to purchase and use, respondent's
said dye in the belief that said statements and representations are
true," and said acts and practices, as charged," tend to and do divert
business from and otherwise injure and prejudice" competitors,
many of whom " in nowise misrepresent the nature, properties, and
characteristics of the hair dyes sold and distributed by them in
interstate commerce " ; all to the prejudice of the public and
competitors.
Upon the foregoing complaint, the Commission made the following
REPORT' FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled" An act to create a Federal Trade Commis·
Eiion, to define its powers and duties, and for other purposes," the
Federal Trade Commission on April 6, 1927, issued and thereupon
served its complaint in this proceeding upon Inecto, Inc., respondent
above named, in which complaint it is charged that respondent has
been and is using unfair methods of competition in interstate commerce in violation of the provisions of section 5 of said act.
Respondent entered its appearance by counsel and filed its answer
to said complaint by which answer respondent denied the charges
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excepting certain parts of the complaint, including all of paragraph
1 thereof, which are expressly admitted by respondent. Thereafter the proceeding being ready for the taking of evidence, hearings
therefor were held before an examiner of the Commission thereunto
duly appointed. At such hearings oral testimony and other evidence with respect to the charges in the complaint were introduced
by counsel for the Commission through many witnesses including
officers or employees of respondent. Respondent was present and
represented at all such hearings by counsel, cross examined the witnesses and developed oral testimony and introduced documentary
evidence on its behalf. Upon completion of the introduction of evidence in chief by counsel for the Commission, further opportunity
was afforded respondent for the introduction of such evidence as it
might desire to present in the proceeding, and hearings before the
examiner were dnly held for such purposes at the expiration of
certain continuances granted by the examiner and the Commission
upon respondent's request. Prior to the conclusion of the hearings
for the taking of evidence before the examiner various matters were
presented by respondent and ruled upon by the Commission in the
several respects shown in the record. Such questions were, in the
main, raised by appeals by respondent to the Commission from
rulings of the examiner (a) in granting motion to strike out as
immaterial, incompetent, and impertinent to the complaint paragraphs 9 to 27, inclusive, of respondent's answer; (b) in receiving
in evidence over respondent's objection and refusing to strike out
certain documents and other evidence introduced by counsel for the
Commission; (c) in directing witnesses Evans and Morgan, respondant's technical director and chemist, respectively, to testify as to
the ingredients or contents of respondent's hair dye; (d) in refusing
to recommend to the Commission that the complaint or any part
thereof be dismissed; and also by motion of respondent to the
Commission to dismiss the complaint.
Thereafter further opportunity was afforded respondent for the
introduction of such evidence as it desired to offer in the proceedings
and to this end a further session of the hearings before the examiner
was held in New York City, July 21, 1931, at which hearing respondent appeared by counsel and thereupon rested. The introduction of evidence having been concluded, such hearings before the
examiner were closed; and the evidence, including a transcript of
the testimony. was filed of record il\ the office of the Commission.
Thereafter the examiner filed his report upon the facts to which exceptions were entered by counsel for the Commission and counsel for
the respondent.
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Thereupon this proceeding came on :for final hearing before the
Commission, and briefs and oral argument were presented to the
Commission by counsel :for the Commission and by counsel :for
the respondent; and the Commission, having duly considered the record and being now :fully advised in the premises, makes this its
repo1t, stating its findings as to the facts and conclusion:
FINDINGS AS TO

THE FACTS

PARAGRAPH 1. Respondent is a corporation organized and existing
under the laws of the State of Delaware with its office and place of
business in the City and State of New York. At all times since the
issuance of the complaint herein and for the period of about three
years immediately prior thereto, respondent has engaged and still
engages in the business of manufacturing hair dye, which is named,
designated, described, and branded by it as "Inecto Rapid Notox"
(also commonly referred to merely as "Inecto" or as "Notox ")
and in the business of selling and distributing such brand of hair
dye to the purchasing and consuming public throughout the United
States, including wholesale and retail dealers, owners and operators
of hair-dressing establishments and users located and residing
respectively at places in various States of the United States. Said
sales of the product are and have been made by respondent (a) to
drug stores, department stores, and other dealers for resale by them
to the using and consuming public; (b) to beauty parlors or shops
and hair-dressing parlors for use in dyeing or tinting the hair of
the patrons of such establishments and for resale by them to the
consuming public for home use; and (c) direct to the using and
consuming public by mail order for home use. In such distribution
of said hair dye and in making delivery thereof to its customers
pursuant to sales, respondent has caused throughout the course of
~mch business and still causes said product as and when sold to be
transported and delivered in commerce from its place of business in
the City and State of New York into and through other States of the
United States to the respective purchasers thereof in such other
States. In carrying on said business respondent is and has been
engaged in interstate commerce and at all times mentioned has continuously maintained a current of commerce between and among
the several States in the sale and distribution of its said hair dye.
There are many different brands of hair dye (represented by
respondent as being hundreds) which are manufactured and marketed by others to the purchasing and consuming public of the
United States; and in the sale and distribution of respondent's
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hair dye to such public, as above described, the same has been and
is marketed and trade therefor solicited by respondent in general
competition with other brands or makes of hair dyes. Also in and
throughout the course and conduct of its said business respondent
is and has been in competition with other individuals, partnerships,
and corporations engaged in the business of selling and distributing
hair dye in commerce between and among various States of the
United States.
PAR. 2. Said sale t~.nd distribution of its hair dye is and has been
promoted and effected by respondent through and by means of
advertising matter or trade promotional literature concerning the
product and respondent's business therein, principally of the
following forms: (a) Advertisements published by respondent in
journals, magazines, and similar periodicals and publications of
general circulation among the trade and the purchasing and consuming public throughout the United States and in various
sections thereof; and (b) printed or written circulars, pamphlets,
leaflets, booklets, letters, and similar communications distributed
by respondent to purchasers and prospective purchasers of said dye
and to the hair-dyeing and hair-dressing trade and the consuming
public generally throughout the United States. Said advertising
matter (also herein referred to as trade promotional literature)
has been and is widely and extensively published and disseminated
by respondent in promoting the sale of its said hair dye and the purchase and use of the .same in the trade and by the consuming public.
It has been reported or represented by respondent in the course of
its business that, with respect to the advertising of said hair dye,
its annual expenditures ran as high as $300,000, and that advertisements of the dye reached as many as twenty million women
monthly. In the course of such advertising respondent has used
as mediums for the publication and dissemination thereof practically every woman's magazine in the country, besides various trade
journals, trade periodicals, and the other forms of trade promotional
literature above described.
PAR. 3. In addition to the name" Inecto Rapid" respondent, during
the period of about three years prior to the issuance of the complaint
and at all times since, has branded and labeled its said hair dye with
the word "Notox ". Such brands or labels are affixed to the containers by respondent. They bear the word " Notox " printed
prominently in a diamond-shaped device with the printed name
"Inecto Rapid" framed in a larger oval-shaped device. It is under
these labels that the product is marketed to the trade and consuming
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public by respondent and in turn resold by dealers to the consumers
and users. In its trade promotional literature respondent also refers
to and designates said dye with the word " Notox ". Also in its trade
promotional literature or advertising matter hereinabove described,
and in promoting and effecting the sale of said hair dye to, and
the purchase and use thereof by, the trade and consuming public
throughout the United States, respondent has made and continued
to make, during the period of about three years prior to the issuance
of the complaint and thereafter, many representations, statements,
and assertions of and concerning said dye, its nature, properties,
and characteristics, which representations, statements, and assertions
are of the following import and effect:
(1) That said hair dye is safe and harmless and when applied
produces no harmful or deleterious effects upon the scalp, that in
the many thousands of applications of said hair dye there have been
no instances of any such harmful or deleterious effects upon the
users thereof.
(2) That the said hair dye is "a coloring at all times safe";
" Notox is non-toxic "; " Notox is safe "; that the said product produces shades of human hair " so safely as to still even the least
concern "; that it has " the absolute safety consumers deserve ";
that "by actual mass test, it has etablished itself as absolutely safe ";
that it is "positively safe"; that it is "perfectly safe in action";
that it is "safe for both hair and scalp "; that "there is no risk in
the use of Inecto Rapid Notox "; that it eliminates " the risk of
injuring a customer"; that "There is no element of chance in the
Notox process of hair coloring. Its safety and efficiency are facts
firmly established every day"; that "For one and most important
thing, it delivers the hairdresser of the fear of poisoning a customer,
with its inevitable consequences of loss of prestige and loss of money
from damage suits"; that "For ages women have wanted such a
coloring-one both safe and natural-but they have insisted stubbornly that it be exactly that"; that "it does not contain paraphenylene diamine or other injurious ingredient", or "any other
poisonous ingredient "; that " its composition is safe "; that it has a
"nontoxic dyebase "; that said Inecto Rapid Notox is the result
of the respondent's making " an instantaneous dye without using
a poison"; that "Notox is composed entirely of organic pigments.
It contains nothing to damage either the scalp or the hair"; that
it has been " proven · safe by an unblemished record "; that the
"magic eight-bottle Notox case is a symbol of safety to hundreds
of thousands of women".
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(3) Further instances of such representations, statements, and
assertions made in this respect by respondent are shown by the
following excerpts from its trade promotional literature:
Wby risk uncertainty of shade, impermanency, injury to the health of
customers, when Inecto Rapid NoToX eliminates every such chance of dissatisfaction? More than two years of scientific research and creative work
in the laboratory, by one of the most highly qualified organic chemists in
the country, have eliminated the element of chance from Inecto Rapid NoToX.
It is safe, it can not injure texture or growth. The ease of application
enables anyone to apply it with invariable success in the privacy of her own
home.
In other words, safety pays. There is a reason for this, of course. You
have seen how, in "The Criminal Ingredient", poisonous hair colorings, containing paraphenylene diamine, have alarmed the women of this country and
others. So there is little wonder, when they see, in Inecto Rapid NoToX
advertising-which reaches 20,000,000 women every month-" It contains no
paraphenylene diamlne ", that they insist upon this, the one natural coloring
that is safe. They know it is as safe as its results are beautiful. They know
it by name and they ask for it by name.
And now by actual mass test it has established itselt as absolutely safe.
When, out of two hundred thousand outfits consumed, the number of instances
of impairment of health or hair or scalp is zero, there is no need to claim
safety. The product has proven itself safe. (Com. Ex. 47, December, 1924.) 1
No Para-No Toxins-Notox • • • A little over two years ago, when Mr.
Ralph L. Evans, organic chemist, undertook to create a coloring expressly for
use upon the sensitive living organism of human hair, it was considered impossible to get a dye-base as effective as paraphenylene diamine--often referred
to as "para". • • • One of Mr. Evans' hardest problems was to replace
para with a nontoxic dye base. That he solved It successfully is found in the
safety record that Inecto Rapid NoToX has estnbllshed. The makers of this
tint might easily and truly have prophesied this record, were prophecy and
unsupported claim a part of their policy. From the formula it wns virtually
inevitable that perfect safety would be obtained. • • •
Now the facts have accumulated: one hundred thousand outfits of Inecto
Rapid NoToX have been consumed, and the number of Instances of impairment
of health or hair or scalp zero. Every hairdresser using Inecto Rapid NoToX
is insured against damages which might possibly be done, to the extent of
$5,000 and $10,000. Insurnnce companies write insurance for no othet· haircoloring. Fundamentally safe in theory, safeguarded rigidly throughout all
processes of manufacture, proven safe by an unblemi~hed record-Inecto Rapid
NoToX Is a coloring from which every element of chance has been eliminated,
yet, which, for all that, is insured safe. (Com. Ex. 64, July, 1924.)
!lore than 200,000 outfits of Inecto Rapid NoToX have been consumed without a single instance of impairment of health or hair or scalp. Inecto national
advertising in American magazines reaches 20,000,000 women readers every
month. In the last year she has been particularly enthusiastic about Inecto
colorings. There has been so much in the newspapers about the dangers hidden in hair dyes-particularly about the threat to health in a drug with a
long nnme and a longer list of victims. Parapbenylene diamlne, they call it.
A quotation from the Journal of the American Medfra! Association designated
1

Exhibits not published.
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parapllenylene diamlne as "the most dangerous drug of all" used in beauty
preparations. Then, happening upon an advertisement of lnecto Rapid NoTox
In a current magazine, she saw the line: "Contains no parapbenylene diamine."
It gave her a sense of security. The tint not only saved her from grayness,
it protected her from being poisoned. Not only were its shades like nature's:
its harmlessness was, too. (Com. Ex. 68, January, 1925.)
The public has become weary, indignnnt, up in arms against being poisoned
by hair coloring. It demands a natural coloring, yes, but it demands at thE'
same time a safe one. It demands a dye without disaster-such disaster as
an igredient like paraphenylene diamine so frequently inflicts. • • •
Coloring hair is becoming us common as matches, because it bas become as
safe. Cash in by carrying only the coloring which has accomplished this:
Inecto Rapid Notox.
Inecto Rapid Notox, safe because it is free of paraphenylene diamlne:
proven safe by more than half a million applications. • • •
Every outfit of Inecto Rapid Notox contains: • • • A coloring proven safe
by actual use in hundreds of thousnnds of cases. There has not been, from
its use, a single serious case of impairment of bair or health or scalp. (Com.
Ex. 73, July, 1925.)
• • • Notox assures naturalness and safety. This publicity is of vital in·
terest to women who have found, or are just finding, the first sign of gray I And
these women wlll be equally interested in your shop if you inform them that
you expertly apply Inecto Rapid Notox. With the public fully informed that
gray hair Is a disease (Canities) and that Notox is its safe corrective, it is
no wonder that women are displaying such interest in it.
The properties of naturalness and safety are simple to say. But it took a
score of centuries to evolve a hair coloring that had them in combination.
It bas been evolved now, however, and women will have no other. They
Insist upon it-Inecto Rapid Notox. The Inecto Rapid Notox advertising, in
magazines reaching 20,000,000 women buyers, tells them. The druggist who
carries lnecto Rapid Notox sells them.
At no time in the history of hair coloring have you had such an opportunity.
A bit of an effort-and concentration on Notox-wlll win you new trade and
added Income from your present patrons. The great magazines are carrying
the Noto'x messnge to millions. • • •
The ads point out why Notox is totally unique , .. distinctive ••• different
from any other hair coloring. They explain that Notox is a Symbol of Safetya perfected product, never-falling In its results, unmatched In its suprem·
acy. • • •
Use these features of NoToX to increase your NoToX sales. • • •
NoToX is nontoxic. It may be used without any bothersome "behind-theear test." It requires no waiting for possible reaction. You can make your
every sale with perfect confidence in its safety.
Does a test have to be made before application? If so, the makers of the
dye know that it is sometimes poisonous. The test implies toxicity.
No Test Required. The test for safety, a procedure frequently terrifying
to a patron, ls not necessery ln applying Inecto Rapid Notox. The tint is
safe-and, without a test, insured safe.
DISCARD THE TEST THAT TERRIFIES

• • • Take a look at some of the policies covering para dyes. Then take
a look at an Inecto Rapid Notox insurance policy-to which every user of Inecto
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Rapid Notox is entitled, free of charge. You'll find no catch clause calling for
a test before application, Inecto Rapid Notox needs no test. It's safe. Its
makers don't ask the hairdresser to experiment with her customers. They
know, just as you know, that you can't hold a patron's confidence if you experiment upon her, as you would on a guinea pig.
INECTO

RAPm NOTOx Is

SAFE

More than a million applications without mishap have proven it safe. Inecto
Rapid Notox contains no paraphenylene diamine. Inecto Rapid Notox is so
safe that, when it Is used exclusively, the insurance on the entire shop is
reduced 15 per cent. Insurance on Inecto Rapid Notox costs the shop nothing.
Every package is insured under a blanket policy by Inecto, Inc., through the
United States Guaranty & Fidelity Co. Insurance companies do not require,
In insuring anyone using Inecto Rapid Notox, that there be a preliminary test
upon a customer. With certain other colorings, unless a test is made, insurance
is voided. And if a test Is made the customer usually Is badly frightened by it.
The United States Fidelity and Guaranty Co. which insures all users of Inecto
Rapid Notox, has yet to have occasion to pay damages for any injury resulting
from an application of this hair coloring. Naturally, the reason for this is
that there have been no injuries. Inecto Rapid Notox is a safe hair coloring.
Not because its makers claim It is safe-but because insurance statistics prove
it so. • • • Caesar's wife, they say, is, or rather was--for the impeccable
empress is no longer with us-above suspicion. In that her reputation for
virtue is exactly like that of Inecto Rapid Notox for safety.
For the United States Fidelity & Guaranty Co., which insures all hair
dressers-without cost to them-using this coloring, does not require, in its
policy, that there be any sort of test of the coloring by the hairdresser upon
her customer.
It is not necessary-as in the case of some colorings-that first a bit of
coloring be applied to a customer and left on for a while to see if any harm
develops, before insurance be allowed.
That is l!ke betting on a horse the day after a race. No such preliminary
test is required of Inecto Rapid Notox. So certain, apparently, is the insurance
company that nothing can happen that 1t dosen't bother with this requirement.
As a matter of fact, however the insurance company in not taking any considerable chances. It knows that both in formula and performance Inecto Rapid
Notox is as near to being absolutely safe as any preparation used in beautifying.
In the first place, Inecto Rapid Notox contains none of that substance referred
to in the Journal of the American Medical Association as "the most dangerous
drug of all "-paraphenylene diamine.
Again, more than one hundred thousand outfits of Inecto Rapid Notox have
been consumed without a single instance of impairment of hair or health or
scalp. And still again, the United States Fidelity & Guaranty Co. has never
had occassion to pay one cent for any sort of injury from an Inecto Rapid
Notox application. No wonder it should require no test of Inecto Rapid Notoxthat it should regard its safety as did the members of the imperial Roman
court the reputation of Mrs. Caesar-above suspicion. • • •
Absences then are frequently more significant than presences. Which is
the reason for our emphasizing so pointedly the absence from Inecto Rapid
Notox of the now disreputable and dangerous chemical, paraphenylene diamine.
To-day, when organizations such as the American Medical Association, the
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American Cosmeticians' Society, and the National Hairdressers' Association
have passed resolutions condemning the use of paraphenylene diamlne in hair
colorings and furthermore put themselves on record ns urging the passage of
criminal laws to prevent the use of para in such colorings, every hairdresser,
reallzing that such agitation must mean that para in a coloring is n real
menace to her customers' health and her business prosperity, wants to know
whether or not a given coloring contains para. Hairdressers know that para
is frequently, unforseeably poisonous and occasionally fatally so. The one
thing they insist upon about the drug Is .that it not be in any coloring they
use. • • •
Proven snfest by the fact that more than one hundred thousand outfits have
been consumed without a single instance of impairment of health or hair or
scalp, proven safest, too, by the statistics of the United States Fidelity &
Guaranty Co.-all because Inecto Rapid Notox was designed to be safest by
insisting that, of its ingredients, paraphenylene diamine be among those
absent. • • •
No Para-No Toxins-Notox. (Com. Ex. 97, November, 1924.)
No

TEST FOR

NOTO:x:

No better evidence of the safety of a hair coloring can exist than that which
Is provided in the insurance policy Issued by the United States Fidelity &
Guaranty Co., which insured every hairdresser using this coloring. This policy
Insures the user without requiring any preliminary test of the coloring upon a
subject. The hairdresser does not first have to apply the coloring, then wait to
see if anything happens before being covered by insurance. The hairdresser
is insured from the start. The United States Fidelity & Guaranty Co., of
course, knows what it is doing. Insurance companies are not rash chance·
takers. They know Inecto Rapid Notox is Safe. Hence their carte blanche
policy. Their "No test for Notox" Insurance is final evidence that this is the
safest, as well as the most beautifully effective hair coloring in the world today.
Notox Is safe. It contains no paraphenylenediamine or any other poisonous
ingredient. The undeniable unbiased proof of the safety of Notox Is found in
the tact that one of the largest indemnity companies in the world-the United
States Fidelity & Guaranty Co.-lowers the insurance rate upon an entire shop
if Notox is used exclusively In hair coloring work. (Com. Ex. 2G, July, 1\l2G.)
Developed by a noted organic chemist, who has forever eliminated the dangerous paraphenylene diamine, there have been 100,000 applications of Inecto
Rapid NoToX and not a single case of damage to health, or hair or scalp.
"It aint-a-gonna rain no more" as far as hair-dye troubles are concerned. But
we still provide our distributors and every one of their customers with a good
strong umbrella. Every druggist who sells Inecto Rapid NoToX and every
woman who buys and uses it is insured against all possible damage by the
United States Fidelity & Guaranty Co. Not a single damage claim has ever been
filed in this conection-but the protection is still there just the same. • • •
The makers of Inecto Rapid Notox~r Notox, as it is beginning to be calledstate that it is a safe hair coloring. They back that statement with free insurance, to the extent of $10,000 and $20,000. And moreover, the insurance company which Issues this policy, the United States Fidellty & Guaranty Co.~ne
of the largest Indemnity companies in the world~trers a reduction of 15 per
cent in insurance rates upon tho entire shop where Notox Is used exclusively.
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Not only are the makers of Notox so sure Notox is safe that they insure
hairdressers free of charge (without testing or any other jokers tied to the
contract), But an outside company, one of the greatest of its kind in the
world, is so sure that Notox is safe that it puts up its own money to buck its
knowledge. You can't have any stronger evidence than this of the rellablllty
or safety of any thing in the world. In choosing a hair coloring, you want
to choose a safe one. One that you are absolutely sure is safe. • • •
Use Notox-the one coloring that proves to you beyond all question that it
is saf&-and absolutely right in quality.
Since the issuance of the first case of Inecto Rapid Notox, there has not been
a single instance of injury to health or hair or scalp reported to the United
States Fidelity & Guaranty Company, which insures every hairdresser using
this tint. • • •
Safety, of course, was assured. The threat of "the most dangerous drug of
all", puraphenylene diamine, was eliminated by evolving a nontoxic dye base.
(Com. Ex. 69, March, 1925.)
The e:!..istence of such a hair coloring as Inecto Rapid Notox, perfectly safe
and perfectly natural, has created a confidence in hair colorings, a confidence
comparable to pubUc confidence in paper money backed by the gold reserve in
a nation's treasury, • • •
As to the claim that a dye is the same as old Inecto Rapid, the dye formerly
made by Inecto, Inc., bear this in mind: Old Inecto Rapid contained paraphenylene diamine. If a dye offered as being identical to old Inecto Rapid
really is identical, then it contains paraphenylene diamine. If a dye offered
as old Inecto Rapid does not contain paraphenylene diamine, then it is not
the same as old Inecto Rnpid. If a counterfeit dye is not the same as old Inecto
Rapid, then it is not as effective; if It is the same, lt is poisonous.
PAR. 4. The word "Notox ", in addition to the phrase "Inecto
Rapid", has been used by respondent in advertising, designating, and describing its hair dye since about March, 1924. Prior
thereto respondent sold its dye under the designation "Inecto Rapid"
without the word" Notox "· It represented in its-advertising matter
that said product to which it applied the word" Notox" is a new or
improved hair dye developed with a nontoxic dye base. 'When respondent put its hair dye upon the market as such new or improved
hair dye, the change was also made in the designation by applying
the word " N otox " to the product and adding such word to the name
"Inecto Rapid". The change on the labels under which the dye is
sold was made by adding the word "Notox" printed in a diamondshaped device with the term "Inecto Rapid" framed in a larger
oval-shaped device as described in paragraph 3 hereof. In certain
instances respondent has referred to said word " N otox " as a trademark. It has printed such word " NoToX " in some places with the
letters" N "," T "and" X" as capital letters and the two letters" o"
as noncapital or lower case letters; and has designated the word so.
printed with the term trade-mark. In promoting the sale of such
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"Inecto Rapid Notox" dye, respondent advertised and represented
thatThe name NoToX Js suggested by the words, non-toxic. And hundreds of
thousands of applications prove that It is appropriately named. (Com. Ex. 28.)

As set forth in paragraph 3 hereof respondent also printed conspicuously such catch words as "No Para-No Toxins-Notox ",
"Notox is non-toxic"; and referred to the product designated
"Notox" as the" Symbol of Safety,-,, stating that its advertisements
to women " explain that Notox is a Symbol of Safety-a perfected
product, never-failing in its results, unmatched in its supremacy
" (Underscoring has been supplied to show part italicized.
Com. Ex. 56.) In respondent's so-called text-book entitled " Canities ", authorized, used, and sold by respondent for teaching hairdressers or beauty parlor operators information concerning its
"Inecto Rapid Notox "brand of hair dye and the use and application
thereof, representations, written by the author on behalf of respondent, are set forth as to the origin and development of said dye by
Ralph L. Evans with the statement thatFinally, In March, 1924, Dr. Evans formally presented to the public the new
preparation called "NoToX" (from "non-toxic", or nonpoisonous).

In oral testimony adduced with respect to the meaning of said
word "Notox" as used, a chemist of the United States Department
of Agriculture testified that to him the word conveys the impression
that "it has no toxic properties "; "that it is harmless " and that to
his knowledge the word "tox" is not used in chemistry. Another
witness, a physician and chemist formerly employed by the United
States Department of Agriculture in the matter of the enforcement
of the Food and Drugs Act and now secretary of the U. S. Pharmacopoeia Convention, testified that the word " Notox " to him means
nonpoisonous; that the term "tox" is "the root of many words.
That means toxic", and he cited the words "toxic", "toxalbumen ",
" toxicology ", " toxemia " , and the word " to xi tablet " in the
U. S. Pharmacopoeia, which he testified means poison tablet; also
that the term " tox " is generally considered synonymous with poison.
A third witness, a practicing physician, specialist in skin diseases
and professor of dermatology, testified that said word "Notox" to
his means "nontoxic or nonpoisonous "; that " tox, I think, is a
very frequent abbreviation of toxic and toxic means poisonous", and
that it is "quite generally used as a prefix or suffix to words to
indicate poison or non poison "·
Upon consideration of all the evidence in the matter and the record, the Commission finds that the word " Notox " as used and
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applied by respondent in designating, describing, and advertising
its said hair dye, as above set forth, is indicative of nontoxic or
nonpoisonous and has a capacity and tendency to lead the public
to believe, and constitutes a representation to the effect, that said
hair dye is nontoxic or nonpoisonous, and is therefore, a safe and
harmless hair dye.
PAR. 5. Respondent's said Inecto Rapid Notox brand of hair dye
is sold in small bottles or vials to be used in pairs consisting of one
bottle marked A and one bottle marked B. The usual package in
which it is marketed is a small sealed case or carton containing four
pairs or a total of eight bottles or vials. The product was advertised
by respondent prior to the issuance of the complaint as retailing at
$5 for each such case or carton of eight bottles with an advertised
price of $36 per dozen cases or cartons to retailers. The A bottles
contain the dye stuff and the B bottle·s contain hydrogen peroxide,
the purpose of which is to act as an oxidizing agent when mixed
with the contents of the A bottle, which admixture is to be made
when applying the product to the hair. In the mixture of the contents of the A bottle with the peroxide in the B bottle and the application thereof to the hair, oxidation takes place, and as a result of the
chemical reaction thus set up, the tint or color is formed upon the
hair. In the matter of the ingredients in the contents of the A bottles, Commission witness Ralph L. Evans, respondent's technical
director who is represented in respondent's literature as the chemist
that developed said dye, and "William E. Morgan, another chemist
employed by respondent, refused, upon advice of respondent's counsel, to testify in response to questions as to whether it contained
certain ingredients. With respect to the nature and the alleged
unsafe, harmful and deleterious character of said dye and its ingredients, and the harmful and deleterious effects in the use thereof,
much evidence was adduced among which is testimony or other evidence of the following character :
(a) That in addition to respondent's representing in its advertising matter that its said Inecto Rapid Notox hair dye contained no
paraphenylene diamine or any poisonous or injurious ingredient,
respondent also made representations therein to the effect that respondent's said dye was invented and is a patented product, fully
covered by letters patent; that it is a discovery of or was invented
by said Ralph L. Evans, respondent's technical director in charge
of the production of said dye. He testified that United States
letters patent No. 1497262 (in the record as Com. Ex. No. 1 and in
which he is the patentee) are the only letters patent covering said
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Inecto Rapid Notox: hair dye as sold by the respondent in the United
States. Said letters patent are for " an alleged new and useful improvement in hair dye" and were granted June 10, 1924, upon application of said Evans, filed February 24, 1923, Serial No. 621082.
The product, as covered in said letters patent and specified therein
by the applicant Ralph L. Evans, is a hair dye having as its base
amino compounds such as paraphenylene diamine and described in
part as follows :
·
The following is the best example of my improved hair dye which I have
produced with the proportions given by weight.
I dissolve 1 to 5 parts of para phenylenediamin (CulL(Nli.)s) in 100 parts of
water and add thereto 1% to 7% parts of acetone sodium bisulfite (C,H,SO,Nn)
which chemically combines with the amine to form the triple compound para
phenylenediamin-acetone-sodium bisulfite ( C.HliN.SO,Na). This compound may
be used for dyeing in the usual manner by the addition of a suitable oxidizing
agent, such as hydrogen peroxide.
While I have described this invention as a hair dye, it is suitable for other
purposes, such as dyeing fur, feathers, etc., hence I do not wish to limit myself
to a hair dye, but
What I claim is:1. A dye including an aromatic amino compound chemically coupled with a
carbonyl containing compound of the type formula RC: OR' where R and R'
may be H or organic radicals connected through carbon.
2. A dye including an aromatic amino compound chemically coupled with a
carbonyl containing compound of the type formula RC: OR' where R and R'
may be II or organic radicals connected through carbon, and a sulfur containing
compound.
3. A dye including para phenylenediamin and acetone sodium bisulfite.
4. A dye including para phenylenediamin and acetone sodium bisulfite in the
substantial proportions of 1 to Ci parts of para phenylenediamin and 1% to 7%
parts of acetone sodium bisulfite.
5. A dye including water, para phenylenediamin and acetone sodium bisulfite in the substantial proportions of 100 parts of water; 1 to 5 parts of para
phenylenediamin, and 1% to 7% parts of acetone sodium bisulfite.

(b) That in the course of its business respondent made announcements, statements, and representations, principally in bulletins and
trade magazines, to the hair dye and hair-dressing trade and the
public generally, to the effect that paraphenylene diamine is a dangerous and harmful substance, and when used in hair dye renders
such hair dye unsafe to use and a poisonous, dangerous, and harmful product; that if a hair dyecontains parnphenylene dlnmin, "The Criminal Ingredient," it wlll polsonwhether a test is made before or not-one out of every one hundred and twenty
persons. The degree of poisoning Is sometimes such as to undermine the constitution. (Com. Ex. 35) ;
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that as an ingredient in hair dyethe drug carries always a potential injury. It Is not invariably injurious,
but it is occasionally and unforeseeably so. The hairdresser might use a dye
containing It a hundred times without mishap, and again in another hundred
cases find himself facing half a dozen damage suits for injuries inflicted by
para (Com. Ex.. 37).

That "free paraphenylene diamine poisons 1 out of every 120 persons. And there's no way of foretelling whom it will poison" (Com.
Ex. 51); that, with respect to excerpts published from the Journal
of American Medical Association, " these quotations of medical authority indicate that paraphenylene diamine is frequently poison·
ous, occasionally fatally so" (Com. Ex. 6<i); also that it is so known
to hairdressers (Com. Ex. 97). In connection with or in support
of its representations and declarations in this regard, respondent
compiled and published quotations of what it represented to be
scientific comment by medical and chemical authority upon the effect upon human beings of hair dye containing paraphenylene diamine. The general tenor of such quotations is shown by the following excerpts :
Paraphenylene diamine is a spasmodic poison and can kill.
Pyrogallol, silver nitrate, and paraphenylene diamine cause skin eruptions.
Paraphenylene diamine finds application in the use of prepared hair dyes,
especially fur dyes. In the dyeing of human hair it is forbidden because of
its poisonous properties (1\fax Seholtz-Grieswald Univ. Textbook of Pharmaceutical Chemistry Vol. 11, p. 275).
Paraphenylene diamine is a strong polson and ought not to be used in hair
dyes.
A single applleation of paraphenylene diamine has been enough for action.
Symptoms may be divided into three groups:
1. Toxic skin eruptions, eczema, urtictu1a, burning and itching: 2. Gastroin·
testinal troubles, such as nausea; 3. Nervous disorders, dizziness, sleeplessness,
weakness of the legs, epileptiform attacks and syncope.
In individuals the manifestations on the skin are numerous: In violently itching red spots, edematous swellings, inflammation of the skin with cracking,
Dimples and ulcers, blisters, nettle disease (which can be merely local or can
spread over a large part of the body), swelling of the face, especially the eyelids, flowing of tears, and swelling of the larynx have often been oberved. Tbe
eruption of the skin often takes a characteristic stream form of spreading.
Above all, paraphenylene diamine and its analogs are worthy of mention •.•
As paraphenylene diamine irritates the skin and is even poisonous, its use In
hair dye is forbidden (Hans Truttwin, Hamlllook of Cosmetic Chemistry, Leipzig. Dr. Ewald Fonrobert, Wlesbaden, Chap. XV, Hydrogen tn Cosmetics) .
.A fact of considerable importance is that such a poisonous substance (hair
dye) is likely to be given into the hands of the laity, with assurances of com·
Plete freedom from harmful efl'ects, and the use of such a substance makes con·
tact with the hair and skin unavoillable. (Com. Ex. 41.)
632-33--,-1~
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(c) That respondent compiled and published in the course of its
hair-dye business purported specific instances, from reported authentic sources, of injuries or illnesses as "A few representative cases of
paraphenylene diamine poisoning resulting from the use of hair dyes
containing that chemical," and involving such difficulties as dermatitis, the undergoing of medical and hospital treatments for varying
periods, incapacity, prolonged illness, loss of hair, closing of eyes or
impairment of eyesight, lowered resist~J,nce, nervousness, irritated and
blistered scalp, swelling of the head, infected scalp, infection which
has spread to other parts of the body. Respondent also compiled
and similarly used in its hair-dye business what it represented to be
"A list of American hairdressing shops whose use of coloring containing paraphenylene diamine has brought on suits for damages,"
and purporting to be a list of over 300 reported specific instances or
cases which have arisen of alleged injuries or deleterious effects suffered by patrons or users of hair dye containing such amino compound paraphenylene diamine.
{d) Testimony as to the character of respondent's" Inecto Rapid
Notox " brand of hair dye and its ingredients was also adduced
through several analytical experts who at different times made chemical analyses of a number of packages or samples of said product
and performed tests or experiments therewith. They testified to
having found the product upon analyses to be a hair dye with a base
of amino compounds identified by them principally as the amino
compound paratoluylene diamine from which coloring or tinting
properties of said dye are derived; and to the effect that such base
of amino compounds is toxic and that the dye is a toxic and a harmful or deleterious product.
Also, in the expert evidence, which was largely adduced through
various chemists and physicians, is testimony to the effect that the
amino compounds in said hair dye render the same toxic, harmful or
deleterious, and that such amino compound dyes are toxic, harmful
or deleterious regardless of whether the amino compound may be
present or introduced in the product as paratoluylene diamine or
paraphenylene diamine; that the diamines or amino compounds
paraphenylene diamine and paratoluylene diamine are substantially
similar coal tar derivatives and closely related color producing substances which depend upon the oxidation of their amino or NH 2
groups (present in both) for the production of color; that they have
long been known to the medical and chemical profession as substances which are inherently toxic and poisonous, and productive of
toxic and harmful or deleterious effects; that when used in hair dye
such as respondent's are productive of similar toxic conditions and
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deleterious or harmful effects upon the scalp and other parts of the
body of the users of the dye, such as dermatitis, rash, skin irritation
or inflammation of the scalp and subsequent spreading thereof to
other parts of the body, blisters, vesiculation or the formation of
blebs or vesicules with oozing, erythema, swelling and with possible
development of other illnesses through absorption into the blood;
that the dye manufactured in accordance with said Evans' patent
(Com. Ex. 1) would be toxic and harmful or deleterious principally
because of the presence therein of the amino compounds from. which
tinting or coloring properties of the dye are derived; that no ingredients as specified or found in respondent's said dye have the effect of
eliminating or removing, nor is it possible to eliminate or remove the
toxic or deleterious properties of the amino compounds in said dye
without destroying their coloring properties for which such compounds are used.
While testimony was adduced to the effect that both paraphenylenediamine and paratoluylene diamine as ingredients in such hair
dyes are toxic, poisonous and harmful and produce similar harmful
effects, some testimony was also adduced to the effect that in comparison paratoluylene diamine is less toxic than paraphenylene diamine. Testimony was given by one of the analytical chemists that
upon a determination or test which he made of the relative toxicity
of respondent's product in comparison with a known paraphenylene
diamine hair dye he found and such test revealed respondent's prod·
uct to be the more toxic in the proportion of 78 to 57.6, the amino
compound in the sample of respondent's dye being 3 per cent paratoluylene diamine and the amino compound of the other dye being
1.92 per cent paraphenylene diamine.
Said Ralph L. Evans, a chemist and respondent's technical director, testified that he had agreed that paraphenylenediamine in a hair
dye is poisonous and toxic; that, as an expert in hair dye and in the
performance of his duties in respondent's employment, he has gathered some evidence indicating that there is very little difference
between the toxicity of paraphenylene diamine and the toxicity of
paratoluylene diamine, and other evidence to the contrary effect;
that if the materials are ingested their action is probably very similar; that, however, as used in a hair dye certain physical properties
of the one substance make it far less liable to be toxic because of the
nature of these physical properties than the other; that as inherent
substance he does not believe there is a great difference between their
toxicity; that in the way they are used there may or may not be; that
paratoluylene diamine as well as paraphenylene diamine can cause
dermatitis venenata. (De1matitis venenata is dermatitis caused by
a skin irritant.)
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Said witness Morgan, another of respondent's chemists, in testifying as to whether the action of paraphenylene diamine and paratoluylene diamine is identical, depending upon the oxidation of the
NH 2 groups (the amino groups) into amids and the subsequent
intercombination of the diimid compound in the amino base to the
formation of a complex structure, which is the precipitated color,
stated he would not say identical, but that their actions are analogous,
"that is to say, they follow an approximately parallel course, passing
through corresponding intermediate stages, and possibly arriving at
corresponding end products "· He further testified that, to his
understanding, in the oxidation of paraphenylene diamine and of
paratoluylene diamine intermediate products' are formed, which
intermediate products are known as quinone diiroids and that he
would expect such quinone diimids to be skin irritants; that there
are statements in the literature of the opinion of other chemists that
they have such an effect and that he has very great confidence in such
literature; and also that his views are based upon professional literature pertaining to the profession of chemistry. He also testified
that he does not think the toxicity of paraphenylene diamine and of
paratoluylene diamine is due to the quinone diimids which are
formed when the substances are exposed to the oxidizing agent, but
that as to what their toxicity is due to involves "a mechanism for
toxicity" which he is incompetent to give or explain.
From other witnesses evidence was also adduced tending to show
that upon chemical analyses of certain samples of respondent's hair
dye resorcin and pyrogallol (pyrogallic acid) were present in such
samples of the product; that said substances are poisons and skin
irritants and that their use in said hair dye would have a tendency
to increase or augment the toxic or irritating properties of said dye.
Respondent's said technical director and employee Ralph L. Evans,
as a witness, refused upon advice of respondent's counsel to testify in
response to questions as to whether its said dye contains pyrogallic
acid or resorcin. Similar refusal to testify as to whether the dye
contained paratoluylene diamine was made by said witness Morgan
upon advice of respondent's counsel.
(e) Evidence was introduced at hearings held in New York City,
Pittsburgh, Pa., Cleveland and Cincinnati, Ohio, in proof of a substantial number of specific cases of injury or deleterious effects sustained by users and consumers of respondent's said hair dye. Such
evidence related to about twenty specific instances, embracing instances where the application of the dye in question was made in
beauty parlors or hair-dressing establishments and in the home; also
two instances where the dye was applied in demonstrations of its
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use, one in respondent's place of business and another under the
direction of a person employed by respondent. The witnesses embraced such classes as (1) persons sustaining the alleged injuries
attendant upon the application of the dye; (2) attending physicians
and medical specialists who treated certain of the cases; and (3)
beauty shop operators or hairdressers by whom or in whose establishments the dye was applied in certain instances.
In the evidence relating to the principal or clearest of these
instances, the injuries or deleterious effects testified to as having
been experienced following the use of the dye in question include
the following: Dermatitis venenata from external irritant or application of substance which was toxic and poisonous to patient;
dermatitis venenata covering scalp, forehead and involving eyelids
with oozing from scalp; acute dermatitis of the face, skin inflammation and irritation of the scalp, face and nose, from hair dye;
dermatitis of the scalp and adjacent parts, face and eyes, due to toxic
substance or external irritant; development of sores on scalp and
face; development of redness, inflamation or rash on the scalp and
head including the forehead, face and neck; blistered and oozing
scalp; inflammation of the skin and infection; inflammation of the
skin due to poison or irritant substance in external application with
development of pustules and infection spreading to other parts of the
body; swelling of eyelids and closing of the eyes for a period; swelling of the head including scalp, neck, and face, and of the hands,
fingers, and body; burning or itching of the scalp and face; swollen
and edematous forehead; edematous and swollen scalp, forehead
lind neck; toxic absorption extending downward over the face, back,
and arms, followed by acute nephritis, Bright's disease and anemia.
In various instances medical and hospital treatments were given
for the difficulties extending over periods of a few days to several
weeks. In one case, not included in the above, the user purchased
the dye from respondent in New York with which she undertook to
dye her own hair at home. She did not make an admixture of the
contents of the pair of bottles as per instructions but applied first
the solution in the one and then the solution in the other bottle. She
testified that beginning within an hour her head began to swell and
following this her eyes became closed, rash developed on scalp, head
became a mass of sores and her entire body swelled and turned red.
Treatments by her own physician were begun the next morning
following the application of the dye and were continued over a
period of several weeks.
(f) Evidence was also adduced as to cases having been reported to
respondent from time to time o:f alleged injuries or deleterious effects
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upon users or consumers of its dye; and also with respect to a number
of (some hundred or more) such casualty insurance claims as having
arisen subsequent to March 1, 1924, and particularly during the
remainder of 1924 and the years 1925, 1926, and 1927, and having
been reported by respondent to or handled by the United States
Fidelity & Guaranty Co., being the company represented by respondent as carrying the liability insurance which respondent had provided to cover dealers, beauty parlors, and hairdressers against
liability for damages, to the extent of $5,000 and $10,000 (later
$10,000 and $20,000), resulting to their patrons or customers in the
use of said "Inecto Rapid Notox" brand of dye.
(g) Testimony was also given as to the estimated number of packages or applications of respondent's said dye purchased or used by
operators of certain beauty parlors and chains of beauty parlors who
had reported complaints or claims of injuries or deleterious effects
resulting from said dye to certain named patrons of such beauty
parlors. Evidence was also elicited tending to show that there
are human beings who may be subject to idiosyncrasies and are more
susceptible than others of being poisoned, or of suffering deleterious
effects. Such evidence was principally introduced upon crossexamination by counsel for respondent, and in considering the
matter this as well as all evidence in the record introduced or
developed by respondent has been taken into account.
The Commission finds, upon consideration of the entire record,
that respondent's said hair dye, which it designated "Inecto Rapid
Notox " and described, represented, and advertised as hereinabove set
forth, is a dangerously toxic, deleterious and harmful product containing a toxic dye-base and toxic, poisonous and injurious ingredients or properties; that in its use and application to dyeing or
coloring of the human hair it is not safe or harmless; that said
product when used for the dyeing of the hair can and is apt to cause
toxic, deleterious and harmful physical effects upon the scalp and
other parts of the body of the users thereof, and in many instances
has produced and caused such toxic, deleterious and harmful physical
effects upon users, including irritation and toxic poisoning of the
scalp; that instances or cases of such injuries and alleged injuries
have from time to time been reported to respondent and to said
United States Fidelity & Guaranty Co.
PAR. 6. The representations, statements, and assertions used by
respondent in the sale and distribution of its said hair dye to the
effect that said product is nontoxic, nonpoisonous, safe and harmless,
and when applied produces no harmful or deleterious effects upon
the body or scalp, contains no poisonous or injurious ingredients,
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will not result in and has not caused or produced any deleterious
effects in its use and application, and that no such cases of harmful
or deleterious effects have arisen or been reported, all as more particularly described hereinabove, are and have been false, misleading
and deceptive and they have and had the capacity and tendency to
mislead, deceive and induce the purchasing public into purchasing,
using or reselling said product in the erroneous belief that such
representations are and were true. Respondent's use of the word
" Notox " in connection with its said hair dye as hereinabove
described is likewise false, misleading and deceptive in that said dye
is not a nontoxic, nonpoisonous or harmless product.
PAR. 7. Respondent in the course and conduct of said business represented that certain well known hair-dressing establishments used
its said" Inecto Rapid Notox" dye exclusively, and that "the Marinello Co. which supplies 5,000 beauty parlors," used said product
exclusively. Evidence has been introduced that the operators of two
chains of beauty parlors in the United States have used respondent's
said hair dye exclusively. Evidence was also adduced tending to
show that at the time said representation was made with respect
to the Marinello Co. such company did not use respondent's hair
dye exclusively but also used in its business a competing hair dye.
However, upon consideration of all the evidence the Commission finds
that respondent's representation to the effect that well known hairdressing establishments in the United States used its dye exclusively
was not untrue in fact.
PAR. 8. In the course and conduct of its business respondent has
solicited trade for its said hair dye and promoted the sale and use
thereof to the purchasing public upon representations to the effect
that the dyeing and coloring content of said product penetrates
the hair thereby causing a permanent coloration of the hair, and
upon representations of the following tenor:
Noto~ Is penetrating in its action. It deposits the color inside the hair
shaft, where the natural pigment originally grew. It does not insulate each
hair with a coating of dull paint as other dyes do. It colors hair inside, as
nature does, and leaves the outside of the hair with all its healthy, youthful
luster, Its attractive reflections of light and shade.
Notox: is permanent. Dyes that coat the hair fade to queer shades or wear
off. Repeated applications of such dyes add sheath after sheath of coloring
matter to the hair and therefore coarsen the hair and make it stiff and brittle.
But Inecto Rapid Notox deposits the coloring Inside the transparent hair shaft,
and so has no effect on the texture and supple strength of the hair.
For gray hair (Canities) Is caused by the degeneration of the pigment within
the hair shaft. Notox: replaces this pigment inside-and replaces It safely
and permanently, following nature's own method. • • • It Is this scientifically correct naturalness-this perfect duplication of nature's own methodthat is helping the women of America to add years to their youth.
.
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Science calls gray hair a disease and names it "Canities". Notox furnishes
the perfect corrective. It Is useless to try to imitate nature by coloring the
outside of the hair; this Is what the old fashioned restorers did and why they
failed. Notox places color In the layer of fibres underneath the outer covering
of the hair-right where nature used to put its own color. By following nature
It dupllcates her effects.
Notox implants color Inside the hair fibres, just where nature originally put
her pigment.
Notox itself-a genuine miracle of science; a gentle and gloriously rich tint
which duplicates the very manner of Nature in coloring hair; which diffuses
through the infinitely fine inner fibres of the hair a wholesome and permanent
pigment.
We tell women, "Notox colors from the inside-as nature does".
Notox colors hair inside as nature does.
· Nature colors-Notox recolors-both work from inside the hair.
It replaces the lost color within the hair where it was originally.
PAR. 9. The product colors hair to the surface of the skin, but
not beneath. It does not act through or upon the root end of the
hair as nature does. The part of the hair beneath the surface of
the skin and that which grows out after application of respondent's
product is not colored or tinted as a result of the previous applications, but must be dyed or retouched as successive growths are
produced if all exposed parts of the hair are to be kept colored alike.
Said product does not color the hair permanently in the sense that
successive applications or retouching need not be resorted to as the
hair continues to grow from the scalp. In the evidence adduced
with respect to this subject is testimony by two physcians, one a
chemist, tending to show that amino compound hair dyes such as
respondent's do not penetrate to the inside of the hair or replace
pigment on the inside at the point where the natural pigment originally existed; that the natural coloring of the hair is largely in
pigment cells deep in the inside of the hair; that such hair
dyes merely coat or paint the outer part of the hair shaft; and that
there is no dye known to the medical or chemical profession which
can penetrate to the inside of the hair. Said Ralph L. Evans, of
respondent, testified that the natural coloring of the hair enters
the hair shaft and grows out with the shaft from the papilla or
bulb; that coloring might also enter the hair shaft by direct penetration through the walls of the outer layer of the hair or the cuticle,
and enter the shaft in the way that coloring enters in fibre in dyeing process.
PAR. 10. In nature everything that is within the hair, including
the natural pigment or coloring, comes into it from or through the
root or bulbous end of the hair that lies imbedded beneath the surface
of the scalp. Respondent's hair dye does not color the hair in the
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way nature originally colored it. Nor does it follow nature's method
and color the hair inside as nature does. The coloring matter produced by respondent's dye is deposited upon the hair as a result of
the chemical reaction which takes place when the product is applied.
As to whether, however, it is a fact that in such process the dye
does not penetrate into the surface of the hair at least in some
degree, or whether the coloring by said dye is not substantially permanent upon such parts of the hair to which it has been successfully
applied, the Commission does not find such to be established fact.
PAR. 11. In soliciting and making sales of its said Inecto Rapid
Notox brand of hair dye to the consuming public as hereinabove
described, respondent sent to its customers and prospective customers, as part of its aforesaid trade promotional literature, copies of
a certain booklet published by it and containing what purports
to be the text of some fifty letters or parts thereof praising and
commending respondent's hair dye and the results of its application,
and also purporting to be a·nd used by respondent as unsolicited
testimonials written by customers of respondent to respondent·
concerning its hair dye. The title page of said booklet reads as
follows:
lNECTO RAPID No'IOX

Fifty
Thousand
Dollars
will be paid
to anyone proving that any Inecto Rapid testimonial
printed in this folder is not only authentic but unsolicited.
Read the letters-they form the strongest and most interesting evidence of
merit ever shown for a hair coloring.
lNEC'IO, INC.

Largest :Manufacturers of Hair Coloring
in the World
LABORATORIES AND DEMONS'IBATION

SALON

83-35 West 46th Street

New York
(Com. Exs. 43, 44b.)

The tenor of the purported testimonials in the booklet is illustrated
by the following selected at random:
Your product is wonderful both in the way of application, time consumed and
results itself. I shall readily recommend it to my frlends.-A. E. P.
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I am greatly pleased with the results. I hope to be able to keep my hair
In the natural color from this time on.-:Mrs. R. H. I.
I am perfectly satisfied with Inecto. It has worked wonders.

The first
treatment worked like magic.-~lrs. C. R.
I wish to thank you for sending Inecto Rapid. I have used it and find it
most gloriously wonderful. I will continue to use it in the future. So happy
I have discovered it.-M. E.

Evidence was introduced tending to show that about forty-eight
of said purported testimonials were in existence prior to the time
respondent began business and also prior to the time it first placed
upon the market its Inecto Rapid Notox brand of hair dye; that a
list of forty-eight of said purported testimonials were published,
in haec verba, by respondent's predecessor, Inecto, Inc., a New York
corporation, prior to respondent's beginning business, as tributes to
such predecessor's hair dye and as unsolicited letters on file in its
office (Com. Ex. 124); and that such testimonials in respondent's
booklet did not relate or pertain to respondent's said brand of hair
dye "Inecto Rapid Notox" in promoting the sale of which said
booklet was used by respondent. Said predecessor of respondent was
a New York corporation having the same name and place of business
as respondent, and likewise engaged in the manufacture, sale and distribution of hair dye which it marketed under the name Inecto
Rapid. About August, 1923, respondent was organized as a Deleware
corporation and succeeded to the business of said New York corporation which thereupon discontinued business and was dissolved.
PAR. 12. Upon consideration of the entire record the Commission
finds that practically all of said testimonials published by respondent
in said booklet were not unsolicited testimonials written by customers of and concerning respondent's said hair dye Inecto Rapid
Notox, or sent to respondent as concerning its said brand of hair dye;
and that the use by respondent of said booklet as above described
was false, misleading and deceptive and had the capacity and
tendency to mislead and deceive the purchasing public into the erroneous belief that said testimonials were genuine, unsolicited testimonials received by respondent from users of said dye Inecto Rapid
Notox in commendation and praise of said brand of dye, which was
the brand then being marketed by respondent.
P .AR. 13. Hair dyes which are nontoxic or nonpoisonous, safe or
harmless are in demand and preferred by consumers and hairdressers
throughout the United States. The said false, misleading, and deceptive representations, statements and assertions as to respondent's
hair dye being nontoxic, safe and harmless, and extensively used by
respondent as hereinabove set forth, form one of the principal bases
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on which it sold its dye and sought the patronage therefor, and upon
which the beauty parlors, hairdressers and consumers were solicited
to use said dye in preference to or to the exclusion of dyes of competitors. By the use of such misrepresentations respondent took advantage of such public preference for hair dyes which are nontoxic, safe
and harmless, and undertook to increase the sales of its dye upon said
misrepresentations. It likewise urged beauty shops and hairdressers
to use such misrepresentations as " Notox is nontoxic " to increase
their sales of said product. In seeking to induce hairdressers and
beauty parlors to adopt and use its dye in preference to the dyes of
other manufacturers, respondent made announcements through its
trade literature that consumers seeing respondent's representations
with respect to nontoxicity, safety and harmlessness are thereby
induced to have their hair dyed by such beauty parlors or hairdressers
as will adopt and use respondent's said product; that such advertisements, which are national in scope, are "the largest in the field",
and are effective in increasing patronage for its dye.
In the course of promoting the purchase and use of said dye by
the trade and consuming public, respondent has succeeded in increasing the sales thereof, and in its advertisements has also made announcements to the effect that the volume of sales is " one-sixth of
all the hair dyes on the market and there are 200 brands besides
Notox " (Com. Ex. 83) ; that said dye has become" the dictator among
hair colorings" (Com. Ex. 80), and respondent" The largest manufacturers of hair coloring in the world "; also that the dye occupies
a position of" domination in the market of 200 brands" (Com. Ex.
114). With respect to increase in sales respondent reported in its
literature that three women out of every seven who use its dye are
women who have changed from the use of other brands of dyes to
the use of respondent's dye. (Com. Ex. 36.) And respondent further indicated such diversion of patronage to its dye is largely due
to said claimed safe and harmless character of the product.
PAR. 14. The aforesaid false, misleading and deceptive representations, statements and assertions, as used by respondent in the course
and conduct of its business hereinabove described, are methods of
competition in interstate commerce which (a) are unfair and are
characterized by deception and fraud; (b) have been pursued by
respondent against the interest of the public; (c) have the capacity,
tendency and effect of injuring the public and unfairly diverting
trade from respondent's said competitors and otherwise injuring
and prejudicing said competitors in their business; and (d) operate
as an unfair competitive advantage to respondent and a detriment to
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and burden upon the legitimate hair dye manufacturing and marketing industry in this country.
CONCLUSION

Respondent's use in its hair dye business of the false, misleading,
and deceptive acts and practices under the circumstances and conditions set forth in the foregoing findings as to the facts are unfair
methods of competition contrary to the public interest, are injurious
and prejudicial to the public and to the competitors of respondent
and constitute a violation of the provisions of section 5 of the act of
Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes".
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the record, including the complaint of the Commission, the
answer of respondent thereto, the oral testimony and other evidence
and upon the examiner's report upon the facts, the exceptions of
counsel thereto, and the briefs and argument of counsel ; and the
Commission having made its findings as to the facts with its conclusion
that respondent has violated the provisions of section 5 of the act of
Congress approved September 26, 1914, entitled "An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes ",
It is now ordered, That, in the course of the sale or distribution
in interstate commerce of the hair dye or hair coloring product heretofore sold by respondent under the designation "Inecto Rapid
Notox "-also referred to as "Notox ", "Inecto ", or "Inecto
Rapid "-or of any other hair coloring product of substantially the
same composition, the respondent Inecto, Inc., its officers, directors,
ugents, representatives, servants and employees cease and desist:
(a) From directly or indirectly causing to be used or made any
representations, statements, or assertions, in advertisements, trade
promotional literature or in any other manner, to the effect that the
said hair dye or other hair coloring product of substantially the same
composition is safe or harmless to use, or is nontoxic or nonpoisonous,
or does not contain any toxic, poisonous or deleterious ingredients or
properties.
(b) From directly or indirectly using or causing to be used the
word" Notox" as, or in, the designation of said hair dye or of said
other hair coloring product upon the commercial containers thereof;
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and from designating, describing or representing any of the said
products with such word "Notox" in advertising matter or trade
promotional literature used in promoting the sale or use thereof.
It is also ordered, That respondent, Inecto, Inc., its officers, directors, agents, representatives, servants, and employees cease and desist:
(a) From directly or indirectly causing a hair dye or hair coloring
product of any other composition, name or description to be represented, advertised or described-when sold or distributed in interstate commerce-by any word, phrase, statements, representations
or assertions, used in the course of such sale or distribution, to
the effect that such hair dye or hair coloring product is nontoxic,
or nonpoisonous, or safe, or harmless, or contains no toxic, poisonous
or deleterious ingredient or properties, if and when such is not true
in fact.
(b) From directly or indirectly causing to be advertised or otherwise used, in the course of the sale or distribution in interstate
commerce of said so-called Inecto Rapid Notox hair dye or of any
other kind of hair dye or hair coloring product, any testimonials
or indorsements by users or consumers thereof which imply- in the
circumstances of such use--or which have the capacity and tendency
to lead the public to believe, that such testimonials or indorsements
are genuine or are unsolicited indorsements or testimonials concerning such product, or are letters or indorsements of the same by, or
which have been received by respondent from, users or consumers
thereof, if or when, however, such is not true in fact.
It is further ordered, That respondent, Inecto, Inc., shall within 60
days after the service upon it of a copy of this order file with the
Commission a report in writing setting forth in detail the manner
and form in which it has complied with the orders to cease and desist
hereinabove set forth.
Commissioner Humphrey dissenting in memorandum attached.

Dissenting Opinion By Ohairman Humphrey
I dissent to the issuance of an order in this case on the record as
it stands. The motion of the respondent to take further evidence
should have been granted. The record shows a vast amount of
wholly immaterial evidence. The only effect of such evidence is to
confuse the issue. There is also a vast amount of incompetent evidence, prejudicial to the respondent.
The conduct of this case before the trial examiner was contrary
to all judicial procedure. There was a total disregard of the rules
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of evidence, and, taking it as a whole, the way the trial was con-

ducted was no credit to the Commission.
The respondent made a motion to strike out a large part of the
evidence that was incompetent and prejudicial to respondmt. On
this motion, the respondent was denied a hearing and a ruling until
the final argument of the case. All this incompetent evidence was
referred to in the brief of the attorney for the Commission and his
main argument as to why an order should be issued was based upon
such evidence. The motion to strike out such evidence was granted
by the Commission, but not until the case was submitted for final
decision to the Commission.
Under the circumstances, I do not think that the respondent had
a fair opportunity to overcome the prejudice caused by such incompetent testimony.
PRODUCT NOT LEGALLY

~SAFE

After the motion granting the striking out of this irrelevant and
prejudicial testimony, the only evidence left in the record, as near
as I was able to ascertain, showed that only 1 user in about 6,500 was
injuriously affected by the use of respondent's product.
It is a matter of common knowledge that certain persons, because
of an idiosyncrasy, are unable to eat eggs. Suppose that a manufacturer of mayonnaise advertises his product as wholesome and pure,
and perfectly safe as a food; and suppose that some person, on
account of his idiosyncrasy, is made sick by the eggs which the
mayonnaise contains~ Would the manufacturer be guilty of false
and misleading advertising~ I do not think that the authorities so
hold. When a party advertises a product as absolutely safe, in law
it means that it is safe for the ordinary person (and not as regards
those few who have a physical idiosyncrasy in connection with such
product. If this be not true, then many of the most widely advertised and used medicines, can not be advertised as a safe and harmless remedy.
In such cases, we do not say that the ill effects are caused by a
dangerous or harmful drug or article of food. We say that it is the
result of an idiosyncrasy of the user. Such drug or article of food
is not in a legal sense dangerous or harmful.
Respondent claims that its product is in the class to which I have
referred, and is, therefore, in a legal sense safe and harmless. It
claims that ill effects, when any there are, come as the result, not
of a dangerous ingredient of respondent's product, but of some
idiosyncrasy of the particular user.
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The fact that the insurance company issues and reissues its blanket
policy, available to all users, is persuasive evidence that respondent's
contention is sound in law and fact. The fact that but one out of
6,500 users has suffered ill effects lacks little, if any, of being conclusive evidence in respondent's favor.
I doubt that the undisputed facts sustain a finding that respondent's product is, in a legal or popular sense, unsafe or dangerous.
If that fact be open to doubt, every available item of evidence should
be added to the present record, before the Commission issues an
order that may destroy an enterprise of large volume and value.
It was shown that there was sufficient evidence easily obtainable
to have placed this point beyond question.
NO PUBLIO IN JURY

The facts in this case do not appear to me to show "public interest" as set forth in Federal Trade Commission v. Klesner, 280 U.S.
19, 28. In speaking of what facts constitute the requisite public
interest, the court uses these words :
Sometimes, because, although the aggregate of the loss entailed may be so
serious and widespread as to make the matter one of public consequence, no
Private suit would be brought to stop the unfair conduct, since the loss to each
ot the individuals airected is too small to warrant it.

In this case, only one user out of many thousands suffers ill effects
from the use of respondent's product. In the few cases of ill effects
the injury is sufficiently serious to warrant a private suit. Each
user has a plain remedy made easily available by respondent, upon
a policy of insurance, making the insurance company severally liable
to each user up to a sum of $5,000 to $20,000.
The number of users injured is not large. The amount of recovery
in each case is large and it is highly improbable that any injured
user has failed to recover upon the insurance policy. Settlement is
ordinarily made upon mere notice and without litigation.
The facts in this case constitute a negation of the requirements
set forth in the Klesner case.
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IN THE MATTER OF

ALBERT K. SHELDON COMPANY
COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC.
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1828.

~

Oomplaint, May 8, 1990-0rder, June 21, 1992

Consent order requiring respondent corporation, its agents, etc., in connection
with sale in interstate commerce of ·fl certain spirit varnish, to cease and
desist from (1) using word "Shelco-Lac" to designate a product not
pure shellac gum cut in alcohOl; or (2) trade-mark "Shelco" or any
coined word or similar phonetic notation or spelling, to designate quick
dry spirit varnish composed principally of Manila gum, carnauba wax,
and alcohol; as in said order set forth and qualified.

Mr. PGad B. MorehO'USe for the Commission.
Mr. A. K. Oohen and Mr. Max E. Bernkopf, of Boston, Mass.,
for respondent.
CoMPLAINT

The Federal Trade Commission having reason to believe from a
preliminary investigation made by it that Albert K. Sheldon Co.,
hereinafter referred to as respondent, has been and is using unfair
methods of competition in commerce in violation of the provisions
of section 5 of an act of Congress, approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes", and it appearing to the
Commission that a proceeding by it in respect thereof would be to
the interest of the public, issues this its complaint and states its
charges in that respect as follows:
PARAGRAPH 1. Respondent, Albert K. Sheldon Co., is a corporation organized and existing under and by virtue of the laws of the
State of Massachusetts, having its principal office and place of business in the city of Boston in said State. It is and for more than one
year last past has been engaged in the business of manufacturing,
selling, and distributing to dealers, users, and consumers a certain
varnish product named, designated and described by it as "ShelcoLac ", which business is carried on by respondent, in general competition and in commerce between and among various States of the
United States, as in paragraph 2 hereinbelow alleged.
PAR. 2. Respondent manufactures said varnish product at its place
of business in Boston, 1\Iass., and causes same to be packed for sale
and distribution in bottles, jars, tin cans, and other commercial containers of different sizes and capacities from four fluid ounces up-
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ward. On each of said containers respondent causes to be conspicuously displayed the brand " Shelco-Lac " as the name, designation
and description of said product by affixing to such containers labels
reading substantially as follows:
SHELDON'S
100 per cent Quality
Waterproof
SHELCO-LAC
Orange
Manufactured by
Albert K. Sheldon Co.
Cambridge Station, Boston, Muss., U. S. A.

Respondent offers for sale, sells and distributes said product in
said containers and under said labels and brand to wholesale and
retail dealers and to users and consumers throughout the United
States and in various sections thereof; and in conformity with
respondent's plan of marketing said product to the purchasing public, dealers also offer for sale, display and resell said product to
the consuming public and to other dealers in said containers branded
With said name Shelco-Lac. Respondent furthers, prompts and
effects the sale of said product through (a) its officers, salesmen,
and agents who, on its behalf, solicit and obtain purchase orders
for said product from its customers and prospective customers; (b)
through and by means of advertisements of said product which
respondent publishes from time to time in newspapers, magazines,
trade journals, and other publications circulating among the trade
and consuming public throughout the United States and in various
s~ctions thereof; and (c) by means of certain trade promotional
literature and communications, such as leaflets, circulars, pamphlets,
and letters which it causes to be sent and distributed from time
to time from its place of business in Boston, Mass., to customers and
Prospective customers and the trade in various States of the United
States.
Throughout the course of said business many sales of said so-called
Shelco-Lac have been and are made by respondent to a large or
substantial number of dealers, users and consumers in various States
of the United States; and in completing and consummating said
sales and in distributing said produet to its customers, respondent
causes the several lots or parcels of said so-called Shelco-Lac purchased or ordered by its customers to be shipped and transported
:from its place of business in Boston, Mass., through and into other
States of the United States to the respective purchasers thereof in
682-33-16
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such other States. Throughout the course of said business respondent has been and still is engaged in the sale and distribution
of said so-called Shelco-Lac in commerce between and among varicus States of the United States, and in direct active competition
with many individuals, partnerships, and other corporations also
engaged in commerce between, among and within various States
of the United States in the sale and distribution of shellac and of
varnish products, some of which do and some of which do not contain the gum named lac and commonly referred to as Shellac gum
or Shell-lac as hereinafter described.
PAR. 3. In the course and conduct of said business and in promoting and furthering the sale and distribution of its said product
in commerce among the several States of the United States, as set
forth in paragraph 1 hereof, respondent for more than one year
last past has caused and continues to cause said product to be
advertised, represented, described, offered for sale, sold and distributed as and for Shelco-Lac, and to be marketed by itself and
by dealers to the purchasing and consuming public in aforesaid
original containers, labeled and branded with said name Shelco-Lac.
PAR. 4. When formulating and adopting said name Shelco-Lac
for use as the name, designation, and description of its product,
respondent selected and used, as part of such name, the word lac
which is the name of a gum secreted by insects cultivated in India
and Tibet and prepared and imported into the United States in the
form known as shell-lac, also spelled shellac, and commonly referred
to as shellac gum. Said gum or lac is an important ingredient for
lacquers, varnishes, ana similar products, and when cut or dissolved
in alcohol produces a type o:f varnish product which is and, for
many years last past and prior to respondent's aforesaid adoption
and use of said name Shelco-Lac, has been marketed and known
commercially throughout the United States as shellac (otherwise
spelled shell-lac) or as shellac varnish. Said so-called Shelco-Lac is
neither shellac as commercially known, nor shellac varnish, and does
not contain any of said gum named lac and commonly referred to as
shellac gum or shell-lac.
PAR. 5. Said so-called Shelco-Lac is manufactured and marketed
by respondent in the three several colors of orange, natural, and
white; and as marketed by respondent and the trade is similar in
general appearance of color and commercial packing, and also similar in the general methods of its application, or its uses and purposes,
to shellac as commercially marketed, or to varnish products containing aforesaid gum named lac and commonly referred to as shell-lac
or shellac gum.
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PAR. 6. Respondent's brand name Shelco-Lac is a colorable imitation or simulation of said word shellac or, as otherwise spelled,
shell-lac in the above alleged commercial usage of said name and
words.
PAR. 7. Said brand name Shelco-Lac when applied to respondent's
product as aforesaid is false, misleading, and deceptive. Respondent's use thereof as hereinabove set forth was and is calculated,
has and had the capacity and tendency to and does mislead and
deceive substantial parts of the purchasing and consuming public
into, and to cause them to purchase said so-called Shelco-Lac in and
because of, the erroneous beliefs that said product is aforesaid shellac
as commercially known and/or contains said gum named lac and
commonly referred to as shell-lac or shellac gum.
PAR. 8. The aforesaid use by respondent of said brand name
Shelco-Lac places in the hands of dealers of said product a means
or instrument by which they may commit a fraud upon the purchasing public; and such use of said brand name is calculated,
has and had the capacity and tendency to, and does, aid or enable
dealers in said product to pass off and sell the same to the consuming
public at enhanced prices and as and for said shellac as commercially
known, or as and for a varnish product containing said gum named
lac and commonly referred to as shell-lac or shellac gum.
PAR. 9. The above alleged false, misleading, and deceptive acts
and practices of respondent under the circumstances and conditions
hereinabove set forth have and had the capacity, tendency and
effect of unfairly diverting trade from and otherwise injuring the
business of respondent's competitors, are to the prejudice and injury
of the public and constitute unfair methods of competition in commerce within the intent and meaning of section 5 of an act of
Congress entitled "An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes", approved
September 26, 1914.
ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon the complaint and answer of respondent, and after
testimony had been taken by a duly appointed trial examiner on
behalf of both the Commission and respondent, and respondent there·
upon having been granted, by the Commission, permission to with·
draw its answer heretofore filed on June 13, 1930, and respondent
having filed in lieu thereof its answer consenting that the Commission may make, enter and serve upon it an order to cease and
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desist from the method or methods of competition charged in the
complaint, and the Commission being fully advised in the premises,
It is now ordered, That the respondent, Albert K. Sheldon Co.,
a corporation, and its agents, representatives, servants, and employees, in connection with the sale or offering for sale, in interstate
commerce, of a certain spirit varnish product named, designated, and
described by it as Shelco-Lac, cease and desist from:
(1) Using the word" Shelco-Lac" alone or in connection with any
other word or words to designate a product which is not pure shellac
gum dissolved or cut in alcohol.
{2) From using the trade-mark "Shelco" or any coined word of
similar phonetic notation or spelling alone or in combination with
other words, syllables or phrases to designate a quick drying spirit
varnish of which the principal ingredients are Manila Gum (copal),
carnauba wax and alcohol, unless respondent shall, in equally conspicuous place and type, name and designate said product as " spirit
varnish".
It is further ordered, That the respondent shall, within 60 days
from the service upon it of a copy of this order, file with the Commission, a report in' writing setting forth in detail the manner and
form in which it has complied with the order herein set forth.
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ELIAS SHEINKER, TRADING AS ·w. SHEINKER & SON,
AND W. SHEINKER & SON, INC.
COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914
Docket 1909.

Complaint, Jan. 27, 1932.'-0rder, June 24, 1932

Consent order requiring respondents, their agents, etc., in connection with sale
in interstat~> commerce of their so-called "German Culinary Bouquet No.
22 ", and ·• German Culinary Bouquet No. 42 ", ftavoring extracts, to
cease and desist from using words " German " or " Leipzig" on packages,
bottles or containers thereof, or In advertisements thereof or otherwise,
or any other words, phrases, pictorial design, device, etc., importing such
or any other foreign source of origin ; as in said order set forth and
qualified.

Mr. E. J. Hornibrook for the Commission.
Hirsh, Newman, Reass & Becker, of New York City, for respondent.
CoMPLAINT
Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled "An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes", the Federal Trade Commission charges
that Elias Sheinker, hereinafter referred to as the respondent, has
been and is using unfair methods of competition in commerce, in
violation of the provisions of section 5 of said act, and states its
charges in that respect as follows:
PARAGRAPH 1. Respondent, Elias Sheinker, is an individual doing
business under the trade name, W. Sheinker & Son, with his principal place of business in the City and State of New York. For the
last year respondent has been engaged in the manufacture and sale
in interstate commerce of flavoring extracts. In the course of said
business, respondent has advertised for sale and sold in interstate
commerce, liquid flavors in bottles, composed of various ingredients,
principally essential oils, fusel oil, solvents, vanilla extract and
water. Of these, the essential oil and fusel oil together represent,
respectively, approximately 15 per cent and 20 per cent of the respondent's products above described. The flavors so advertised and
sold by respondent in iriterstate commerce carry labels designating
l
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the contents as German Culinary Bouquet No. 22 and German Culinary Bouquet No. 42. Said labels contain also the following printed
matter: Wilhelm Schneider & Co., Leipzig and New York, U.S. A.
and a design in the form of a coat of arms with monogram of the
letters " W S " on a shield, supported by two lions, with medals on
either side, and underneath the shield, "Leipzig " and " Essence
Fabrication ".
Respondent has caused to be published in Malt Age, a trade journal having a substantial interstate circulation, advertisements of
said products headed "Products of Wilhelm Schneider & Co.,
Leipzig, Germany", and carrying pictures of said products labeled
as above described. The products so labeled are manufactured by
respondent at his place of business in New York City, in accordance
with his own formulae, by mixing, blending, and diluting essential
oils so that the finished combination gives the desired flavor.
PAR. 2. In the year 1927, respondent began purchasing flavoring
extracts designated as German Culinary Bouquet No. 22 and German
Culinary Bouquet No. 42, from Wilhelm Schneider & Co., a manufacturer of flavoring extracts, located in Leipzig, Germany. The
first shipments under said purchases were imported completely made
up and bottled, ready for the market. The bottling and the labeling
were done in Germany and the goods were marketed as received.
Later, also in 1927, respondent discontinued the importation of the
bottled extracts and imported the basic concentrate from which they
were made; that is, the essential oils, which had already been blended,
and mixed by Wilhelm Schneider & Co., of Leipzig, Germany. This
was imported in bulk and diluted by respondent for market. Respondent secured labels and empty bottles from Wilhelm Schneider
& Co., of Leipzig, and used them in putting up the ex-products, so
that they were identical, as sold by him, in appearance, with the
products which he had previously imported already bottled and
labeled. Thereafter respondent ceased importing the concentrate in
bulk from Wilhelm Schneider & Co., of Leipzig, as above described,
and prepared and put up in bottles flavoring extracts sold by him
under the name of German Culinary Bouquet No. 22 and German
Culinary Bouquet No. 42, made from ingredients purchased from importers in New York City and from domestic manufacturers, according to his own formulae, and continued to use the labels of Wilhelm
Schneider & Co. as above described, except that he caused " New
York, U.S. A." to be added to the words" 'Wilhelm Schneider & Co.
Leipzig". On the bottom of the bottles are impressed the words,
"1Vilhelm Schneider & Co., Leipzig and New York." Respondent
has also since he ceased to purchase the products above described
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from W. Sheinker & Son of Leipzig, in circulars and advertising
matter, described his business as "\V. Sheinker & Son, manufacturers
and importers, and distributors of Wilhelm Schneider & Co., Leipzig, Germany, New York, U.S. A."
PAR. 3. The advertising and various labels used by respondent, as
described in paragraphs 1 and 2 hereof, have each and all the capacity and tendency to mislead, and do mislead, purchasers of flavoring extracts into the belief that the articles manufactured, advertised and sold by respondent, as above described, are made by
'Wilhelm Schneider & Co., in Leipzig, Germany, and are imported into this country; whereas, in fact, they are manufactured by the
respondent in the City of New York, from ingredients purchased by
him from domestic manufacturers and importers located in the City
of New York, and the imported material in said products constitute
approximately, altogether, 35 per cent thereof.
PAR. 4. Respondent, in his business as above described is in competition in interstate commerce with vendors of flavoring extracts
manufactured abroad and imported into this country, and with makers and vendors of flavoring extracts in this country who do not represent their products to be imported. The practices of respondent as
above described, in the advertising and labeling of his products, tend
to unfairly divert trade from vendors of imported and makers and
vendors of domestic extracts described above.
PAR. 5. The above alleged acts and practices of respondent are all
to the prejudice of the public and respondent's competitors, and constitute unfair methods of competition in interstate commerce within
the intent and meaning of section 5 of an act of Congress entitled "An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes", approved September 26, 1914.
SuPPLEMENTAL CoMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes," the Federal Trade Commission charges that W.
Sheinker & Son, Inc., hereinafter referred to as one of the respondents, has been and is using unfair methods of competition in interstate commerce in violation of the provisions of section 5 of said
act, and states its charges in that respect as follows:
PARAGRAPH 1. Reiterates and adopts each and all of the allegations of the original complaint herein and makes and asserts each
and all of the charges thereof against both of the above-named
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respondents. Attaches hereto a true and perfect copy of said original
complaint, marks it Exhibit A, and makes it a part of this supplementary complaint. 2
PAR. 2. On February 4, 1931, the Federal Trade Commission issued
its said original complaint against respondent Elias Sheinker, trading as W. Sheinker & Son, and caused the same to be duly and
legally served upon him on February 6, 1931. On December 8, 1931,
the Federal Trade Commission ordered that the taking of testimony
under the said original complaint proceed at the City of New York
on December 16, 1931. Thereafter respondent, Elias Sheinker, procured a postponement of the taking of such testimony until January
19, 1932. Testimony under said original complaint was received on
behalf of the Federal Trade Commission at said City of New York on
January 19 and 20, 1932, and the Commission rested its case against
respondent Elias Sheinker, and March 1, 1932, at said City of New
York, State of New York, was then and there fixed by the trial examiner as the time and place for receiving testimony on behalf of
respondent Elias Sheinker.
PAR. 3. Respondent W. Sheinker & Son, Inc., is a corporation
organized on January 7, 1932, under the laws of the State of New
York, with its principal place of business in the City of New York.
It was so organized by respondent Elias Sheinker and now exists for
the purpose of carrying on the business formerly conducted by him,
which business is described in paragraph 1 of said original complaint., and it is the sole owner and successor of said business, and
tiince the date of its said incorporation it adopted and now uses in
the sale and promotion of the sale in interstate commerce of the
products "German Culinary Bouquet No. 22" and " German Culinary Bouquet No. 42 " the same false and misleading statements and
representations and circulated the same in and through the same and
similar media and for the same purposes as were used by respondent
Elias Sheinker as described in said original complaint.
PAR. 4. Respondent, W. Sheinker & Son, Inc., is a necessary and
proper party in this matter.
PAR. 5. The advertising and various labels used by respondents
as described in paragraphs 1 and 2 of the original complaint had and
have, each and all, the capacity and tendency to mislead, and do
mi~ead purchasers of flavoring extracts into the belief that the
articles manufactured, advertised, and sold by respondents, as above
described, are made by 'Vilhelm Schneider & Co. in Leipzig, Germany, and are imported into this country; whereas, in fact, they are
1

See ante, pp 233 et seq.
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now manufactured by the respondent W. Sheinker & Son, Inc., in the
City of New York, from ingredients not made by "Wilhelm Schneider
& Co., but purchased by it from domestic manufacturers and importers, and the imported material in said products constitutes
approximately 35 per cent thereof.
P AB. 6. Respondent W. Sheinker & Son, Inc., in its business as
above described, is in competition in interstate commerce with
vendors of flavoring extracts manufactured abroad and imported
into this country and with manufacturers and vendors of flavoring
extracts in this country who do not represent their products to be
imported. The practices of respondents, as above described, in the
advertising and labeling of their products, tend to unfairly divert
trade from vendors of imported and makers and vendors of domestic
extracts described above.
PAR. 7. The above alleged acts and practices of respondents are all
to the prejudice of the public and respondents' competitors and constitute unfair methods of competition in interstate commerce within
the intent and meaning of section 5 of an act of Congress entitled "An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes," approved September 26, 1914.
ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission upon the supplemental complaint of the Commission
and answers of the respondents, and after testimony had been taken
by a duly appointed trial examiner on behalf of both the Commission
and respondents, and respondents thereupon having been granted,
by the Commission, permission to withdraw their answers heretofore
filed on April 19, 1932, and respondents having filed in lieu thereof
their answer consenting that the Commission may make, enter, and
serve upon them an order to cease and desist from the method or
methods of competition charged in the complaint, and the Commission being fully advised in the premises,
It is now ordered, That respondent Elias Sheinker, his agents and
employees, and respondent W. Sheinker & Son, Inc., its officers,
agents, and employees, in connection with the sale or offering for
sale in interstate commerce of flavoring extracts named, designated
and described by them as German Culinary Bouquet No. 22 and
German Culinary Bouquet No. 42, cease and desist, from: Using the
word " German " or the word "Leipzig " on packages, bottles, or
containers oi such flavoring extracts or in advertisements of the
same or otherwise, or any other word or phrase or any pictorial de-
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sign or any device, importing, implying, or suggesting that such
flavoring extracts, so sold or offered for sale, are imported from
Leipzig, Germany, or from any other foreign city or country unless
such flavoring extracts are in fact manufactured in and imported
from said Leipzig or such other indicated foreign city or country;
except that if the essential ingredients of such products are imported
by respondents and the products manufactured or compounded in
the United States the name of such foreign country and city from
which such essential ingredients are so imported may be used in the
sale and offering for sale thereof upon packages, bottles or containers
thereof and in advertisements of the same, provided apt and adequate
words or phrases are used in conjunction therewith and in close
proximity thereto so as to clearly indicate that such products are
manufactured or compounded in the United States.
It is further ordered, That respondents shall within 60 days after
service upon them of this order file with the Commission a report
in writing setting forth in detail the manner and form in which
they have complied with this order.
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IN THE :MATTER OF

JOSEPH ROSENBLUM, AN INDIVIDUAL, TRADING AS
PRINCESS SILK MILLS
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1991.

Complaint, Jan. 8, 1992-Decision, June 25, 193!

Where an individual engaged in sal~ of dress goods and garments through
numerous house to house solicitors, and doing an annual business of several hundred thousand dollars annually,
(a) Employed trade terms including words "silk", "satin", "chilfon ", "pongee", and "shantung" on hls swatch cards, and in his advertising matter
and through solicitors in bringing to attention of consumers, customers,
and prospective customers dress goods and garments of cotton or rayon,
or mixtures thereof, without further terminology or description as to
composition thereof, notwithstanding fact aforesaid products and weaves
variously designated as "sport silk", "crepe rayon silk", "rayon silk
shantung", "rajah shantung", "pongee", "superfine pongee", "silhouette chiffon", etc., were not that long highly esteemed material composed
of the product of the cocoQn of the silkworm, long implied to trade and
public by said terms; with effect of causing customers to purchase said
fabrics and merchandise as and for genuine silk, and with capacity and
tendency so to do ;
(b) Employed such terms as "linene shantung", "linene prints" and "linene
suiting" In swatches, etc., in offering, advertising, and selling its aforesaid
products, as above set forth, notwithstanding fact products were not linen
as long understood by public, 1. e., fabrics woven from flax or garments
made thereof; with capacity and tendency to mislead purchasing public
as to composition of aforesaid fabrics and garments, and with result of
bringing about their purchase as and for genuine linen ; and
(c) Included words "Silk Mills" in its trade name, notwithstanding fact it
neither fabricated nor manufactured merchandise dealt in by it; with
capacity and tendency to mislead consuming public into believing said
individual to be engaged in manufacture of said merchandise and with
result of bringing about purchase thereof in such mistaken belief ;
With capacity and tendency to mislead and deceive public and purchasers and
prospective purchasers of said individual's products, and induce purchase
thereof by them in reliance upon erroneous beliefs thus induced and therrby
divert trade to said individual from competitors dealing through house to
house solicitation or mall order, or engaged in intrastate commerce:
II eld, That such practices, under circumstances set forth, constituted unfair
methods of coinpetltlon.

Mr. Eugene W. Burr for the Commission.
Mr. Samuel M. Birnbaum, of New York City, for respondent.
SYNOPSIS OF Cm.rPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission

240

FEDERAL TRADE COMMISSlON DECISIONS

Complaint

16F.T.C.

charged respondent individual, engaged in the purchase of merchandise consisting chiefly of dress goods and garments and in the sale
thereof through house to house solicitation, and with principal place
of business in New York City, with misrepresenting composition of
product dealt in, using misleading trade name and advertising
falsely or misleadingly, in violation of the provisions of section 5
of such act, prohibiting the use of unfair methods of competition
in interstate commerce.
·
Respondent, as charged, applies designations including the words
"silk", "satin", "chiffon", "pongee", and "shantung '',1 to dress
goods and garments, about 99 per cent of the fiber content of which
consists of cotton and rayon and mixtures thereof, in swatch cards,
advertisements, advertising matter and through oral representations
of his solicitors, and similarly applies terms including word" linene"
to dress goods and garments made from rayon and cotton; with
capacity and tendency to mislead and deceive purchasing public
into believing that merchandise thus designated and described is
composed of genuine silk material, i.e., product of the cocoon of the
silk worm,1 or is made from fiber composed of flax, 8 and with effect
of so deceiving the public in numerous instances.
Respondent further, as charged, employs trade name including
words "silk mills" on his swatch cards, in his advertisements and
advertising matter and through his solicitors, and also on stationery,
order blanks, and in other ways, notwithstanding fact he does not
fabricate or manufacture any of the merchandise dealt in by him as
aforesaid; with capacity and tendency to mislead and deceive public
into believing that in buying from him they are dealing directly
with a concern manufacturing merchandise purchased, and with
effect of so misleading and deceiving.
Said methods of competition,· as alleged, "have the capacity and
tendency to attract trade to respondent and to divert the same from
respondent's competitors, and have actually resulted in attracting
trade to respondent and in diverting the same from his competitors,"
1

The dltrerent designations are set forth, infra, In the findings at page 242.
As alleged In the complaint, "the word • Silk' for several hundred years past bas
had, and still bas, In the minds of the consumln~ public, a definite and specific meaning,
to wit, the product of the cocoon of the silkworm. Silk fabrics for centuries have held,
and still hold great public esteem and confidence for their preeminent qualities. Silk
1\ber has long been woven Into a variety of fabrics and a variety of distinctive terms
ilave been given to the fabrics resulting from different types of weaving. Among the
terms V~hlch for a long period have been, and at the present time still are, given to
and associated in the public mind as varieties of fabrics made from the cocoon ot the
silkworm are • satin,' • chiffon,' • pongee,• and • shantung.'"
1 As alleged in the complaint, " the term • Linen' has for centuries been applied to
fabrics woven from t!ax, and has long been and still ls understood by the pubHc, when
applied to fabrics or finished garments, to mean that the merchandise so designated Is
composed of materials woven from flax."
1
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who include concerns engaged in selling through house to house
solicitation, mail order concerns, and concerns engaged in intrastate commerce; to the prejudice and injury of the public and said
competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Joseph Rosenblum, an individual,
doing business under the trade name and style of Princess Silk Mills,
charging him with the use of unfair methods of competition in commerce in violation of the provisions of said act. Respondent having
entered his appearance and filed his answer herein and having
entered into a stipulation as to the facts in which it was agreed that
the said facts might be taken in lieu of testimony, thereupon this
proceeding came on for final hearing and the Commission having
considered the record and being fully advised in the premises makes
this its findings as to the facts and conclusion drawn therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, prior to the issuance of complaint
herein, was engaged, under the trade name and style of Princess
Silk Mills, in buying and selling merchandise, chiefly dress goods and
garments, with his principal place of business in New York City.
His trade in gross sales, in normal years, has been approximately
$300,000 annually. Respondent has sold and still sells his merchandise through house to house solicitation, and in the conduct of his
said business employs about 3,000 women solicitors, most of whom
devote to the sale of respondent's merchandise, their spare time only.
'When sales are made by respondent's said solicitors, the merchandise
purchased by respondent is transported, or by respondent caused
to be transported, in some instances to the consumer, respondent's
customer, C. 0. D. In other and the majority of instances, said
merchandise is by respondent transported or caused to be transported to respondent's solicitors. The transportation of respondent':'!
said merchandise is from his place of business in the State of New
York, through and into other States in various parts of the country,
and constitutes interstate commerce.
PAR. 2. The word "silk", for several hundred years past has had
and still has, in the minds of the consuming public, a definite and
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specific meaning, to wit, the product of the cocoon of the silkworm.
Silk fabrics for centuries have held and still hold, great public esteem
and confidence for their preeminent qualities. Silk thread has long
been woven into a variety of fabrics differing as to weave and texture,
and a variety of distinctive terms were and are still given to the
fabrics resulting from different types of weave. Among other terms
which were given to various weaves of silk were "satin", "chiffon",
"pongee", and "shantung". These terms became associated with
silk material as manufactured in the said various weaves in the mind
and usage of the trade and of the public. Subsequently materials
other than the product of the cocoon of the silkworm and resembling
silk in appearance and in the uses to which they were devoted, came
to be manufactured and marketed in competition with silk. These
said other materials thus sold, were manufactured and are still manufactured in weaves the same as or similar to those in which silk had
been and still is woven, including the weaves of satin, chiffon,
pongee, and shantung. These said materials, other than silk thus
woven are now being sold to the public under the terms said last
named by some traders with an accompanying terminology and/or
description showing that the material was and is made from a substance or substances other than silk. Other traders, including respondent, competing with said first described traders, have been
and still are selling materials resembling silk as aforesaid under the
said trade terms of satin, chiffon, pongee, and shantung, but without
the said described terminology or description which, if used, would
show that the material was and is of a substance or substances other
than silk.
PAR. 3. Among the trade terms which have been used by respondent for merchandise made from cotton, rayon or mixtures of cotton
and rayon, have been the following:
"Sport Silk", "New Bettina Satin-A New Silk", "Adorable Crepe Rayon
Silk", "Adorable Flat Crepe Rayon Silk", "Rayon Silk", "Beautisilk ",
"Rayon Silk Pique", "Rayon Silk Shantung", "Rayon Silk Plaids", "Rayon
Silk Prints", "Fifth Avenue Crepe Rayon Silk", "Sunrise Shantung", "Rajah
Shantung", "Japanese Shantung", or "Jap Silk", "Shantung Hankyl1n ",
"Printed Shantung", "Primrose Shantung", "Shantung Crepe", "Pongee",
" Superfine Pongee", "Cameo Pongee", " Silhouette Chiffon", "Marvlo Dotty
Chiffon", and "Vanity Chiffon".

The foregoing terms, prior to the issuance of complaint herein,
were used by respondent on his swatch cards, advertising matter,
in all representations by solicitors, and in these and other ways were
brought to the attention of the consumers, customers, and prospective customers of respondent, referring to the dress goods and garments sold by respondent as hereinbefore set forth. Many of the
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foregoing terms, however, about the time of the issuance of the
complaint herein, were by respondent discontinued.
PAR. 4. The use (1) of the term" silk" and/or a combination of
this term with other words, for nonsilk fabrics and merchandise, and
of (2) the terms "satin", "chiffon", "pongee", and "shantung"
and/or a combination of these terms with each other and/or with
other words, not accompanied by corrective terminology and/or
description as in paragraph 2 hereinabove described for nonsilk
fabrics and merchandise, are used competitively by respondent and
have the tendency and capacity to cause customers, through the
popular meaning of these terms as described in paragraph 2, to
buy, and has in some instances resulted in the purchase from respondent of merchandise so named by customers in the belief that
the fabrics and merchandise by them so purchased were the products of the cocoon of the silkworm.
PAR. 5. The term "linen" has for centuries been applied to fabrics woven from flax, and has long been and still is understood by
the public, when applied to fabrics or finished garments, to mean
that the merchandise so designated is composed of materials woven
from flax. Respondent, in the conduct of his business as hereinabove described, uses terms for dress goods and garments not made
from fiber composed of flax, but from rayon and cotton, including
other terms, "linene shantung'', "linene prints", and "linene suiting ". Said terms are brought to the notice of the public by respondent in the manner described in paragraph 3.
PAR. 6. The terms in the last preceding paragraph described, are
used by respondent competitively and have a capacity and tendency
to cause the purchasing public to believe that respondent's said
merchandise so designated is true linen made from flax, and have
at times resulted in the buying of said goods as and for true linen.
PAR. 7. Respondent is engaged in the purchase of all merchandise
sold by him as above described, and does not fabricate or manufacture any merchandise so sold. Prior to the issuance of the complaint herein, respondent was using in competition in his trade, as
above described, the said name and style of "Princess Silk Mills."
About the time of the issuance of said complaint, however, respondent discontinued, in the main, the said trade name and style, and
began the substitution therefor of the trade name and style of" Princess Fifth Avenue Fabrics", and is using the latter trade name and
style except as respects his present stocks, orders blanks, and envelopes, of which he has a limited supply, which is being consumed
as rapidly as the demands of business permit. The use of respondent's said former trade name and style had the capacity and tend-.
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ency to cause, and in some instances did cause the consuming public
to purchase said merchandise in the belief that respondent was
engaged in manufacturing the merchandise sold by him.
PAR. 8. Respondent, in the course and conduct of his business
hereinabove described, is in competition with numerous persons, partnerships, and corporations engaged in the sale of dress goods, garments, and other merchandise, and in transporting or causing to be
transported their merchandise from one State into and through
other States in the course and conduct of trade and commerce among
the States. Respondent's said described competitors include, among
others, concerns engaged in selling through house-to-house solicitation and mail order concerns. Respondent also is engaged in competition with concerns engaged in intrastate commerce.
PAR. 9. The statements and representations hereinbefore set forth
are false and misleading as indicated and the use of the said statements and representations by respondent, Joseph Rosenblum, in the
manner and form made has the capacity and tendency to mislead
and deceive the public and purchasers and prospective purchasers of
respondent's products into the erroneous belief that the said statements and representations are true and to induce persons to purchase respondent's products in reliance upon and by reason of their
belief in the truth and accuracy of said statements and representations, and thereby to divert trade to respondent from competitors.
CONCLUSION

The acts and practices of respondent under the conditions and circumstances described in the foregoing findings are to the prejudice
of the public and respondent's competitors and constitute unfair
methods of competition within the intent and meaning of section 5
of an act of Congress entitled "An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission on the complaint of the Commission, the answer of respondent, and the stipulation of facts entered into by and between
the respondent and the chief counsel of the Commission, the
Commission having approved said stipulation and having made its
findings as to the facts and conclusion that respondent has violated
the provisions of an act of Congress approved September 26, 1914,
entitled "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,"
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It is now ordered, That respondent, Joseph Rosenblum, his agentt=:,
representatives, and employees, do cease and desist, by oral representations or in advertisements, on swatch cards, in letters, printed
circulars and other advertising literature circulated and distribute(l
in connection with the offering for sale or sale in interstate commerce of merchandise, dress goods, and garments:
(1) From using the word "silk" either alone or with any otherword or words to describe or refer to merchandise, dress goods, or
garments not composed entirely of silk, the product of the cocoon of
the silkworm;
(2) From using the words "satin," "chiffon," "pongee," or
" shantung " either alone or in combination with any other word
or words to describe or refer to merchandise, dress goods, or garments not made wholly from silk, the product of the cocoon of the
silkworm, and from the use of the word "linene " either alone or
in combination with any other word or words to describe merchandise, dress goods, or garments not made wholly of the fiber of flax,
without using in conspicuous lettering at least half as large as the
size of said terms " satin," " chiffon," " pongee," " shantung," or
"linene," and in immediately following conjunction and context
therewith, words clearly showing of what material the said merchandise, dress goods, or garments is composed as the instances may
actually and respectively be; and
{3) From using as a trade name the name and style "Princess
Silk Mills " or any other word or words containing the word "Mills,"
unless and until the respondent, Joseph Rosenblum, actually owns or
controls a mill or factory in which the merchandise so offered for
~ale and sold by him is manufactured.
It is further ordered, That respondent shall, within 60 days after
service upon him of a copy of this order, file with the Commission
a report in writing, setting forth in detail the manner and form
in which he has complied with and conformed to the order to cease
ond desist hereinabove set forth.
632-33-17
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IN THE MATTER OF

HARRY GREENBERG AND LEE JOSEFSBERG, TRADING
AS GREENBERG & JOSEFSBERG
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914.

Docket M30.

Comp~aint,

Apr. ZB, 1932-Decision, June 21, 1932

Where a firm engaged in importation and sale of wooden rulers, offered and sold
as "Boxwood" or "Warranted Boxwood" rulers not made of wood of
West Indian or Venezuelan boxwood tree, and so branded same; wltll
capacity and tendency to mislead and deceive trade and purchasing public
in respect of the composition or nature of said products, and induce their
purchase as and for rulers of genuine boxwood, long offered and sold under
said trade name and widely esteemed for their utility and excellence, and
with result of furnishing dealers with the means of misleading and
deceiving said trade and public in aforesaid respects, and of diverting
trade to said firm from competitors dealing in genuine boxwood rulers, and
those dealing in rulers made of other woods truthfully branded and
described, and with capacity and tendency so to do:
Held, That such practices, under the circumstances set forth, were to the
prejudice of the public and competitors and constituted unfair methods of
competition.

Mr. Alfred M. Craven for the Commission.
SYNOPsis OF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondents Harry Greenberg and Lee J osefsberg, engaged as
Greenberg & J osefsberg in importation of merchandise including
wooden rulers, and in sale thereof among the various States, and
with principal place of business in New York City, with misbranding or mislabeling in violation of the provisions of section 5 of such
act, prohibiting the use of unfair methods of competition in interstate commerce; in that respondents sell wooden rulers not made of
the wood of the boxwood tree, falsely branded as " Boxwood " or
"Warranted Boxwood," at prices substantially lower than those
prevailing for genuine " Boxwood " rulers; with result of furnishing
dealers with the" means to mislead and deceive the purchasing public, including the trade," into believing products in question to be
rulers made of ·west Indian boxwood tree, and with capacity and
tendency to mislead and deceive and induce purchase of said rulers
in reliance on such erroneous belief, and to divert trade to them from
competitors dealing in genuine boxwood rulers, and competitors
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dealing in rulers made of other woods, truthfully branded and
described, and with effect of so diverting; all to the prejudice of the
public and competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," the Federal
Trade Commission issued and served its complaint, together with
notice of hearing and a copy of the rules of practice adopted by the
Commission with respect to failure to answer, against the respondents, Harry Greenberg and Lee J osefsberg, trading under the firm
name and style of Greenberg & Josefsberg, charging them with the
use of unfair methods of competition in interstate commerce in
violation of the provisions of said act.
Respondents having made no appearance herein and the chief
counsel of the Federal Trade Commission having moved that the
allegations of the complaint be taken by the Commission as admitted,
and that the Commission proceed to make its findings of fact and to
issue a cease and desist order, and it appearing to the Commission
that the said respondents were duly served with the complaint,
together with notice of hearing and a copy of the rules of practice
adopted by the Commission, and that said respondents have failed to
file any answer to the complaint within the time fixed by the rules of
the Commission and designated in said notice of hearing, or at all,
and have failed to make any appearance whatsoever in this proceeding, and the Commission having duly considered the record and
being fully advised in the premises, now makes its report, stating its
findings as to the facts and conclusion drawn therefrom:
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Harry Greenberg and Lee Josefsberg, trading under
the firm name and style of Greenberg & Josefsberg with their principal place of business in the City of New York and State of New
York, have been for several years last past, and now are engaged
in the importation, and the sale in commerce among and between
the• various States of the United States o£ merchandise includinO'
0
artiCles usually known as wooden rulers, and it has been and is the
practice of said respondents to transport or cause said products to be
transported from its said place of business in the State of New York
to purchasers in the various other States of the United States than
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the State of New York. Respondents have been and now are in the
course and conduct of such business in competition with individuals,
partnerships, and corporations engaged in the sale of woollen and
other rulers in like commerce.
PAR. 2. It has been and is the practice of respondents to offer for
sale and sell in the course of their business described in paragraph 1
hereof, certain wooden rulers branded as, and under the trade name
of "Boxwood" or " Warranted Boxwood." The word " Boxwood,"
as applied to wooden rulers, has for many years last past signified
and meant, and now signifies and means, and is generally understood
by the trade and the purchasing public to signify and mean the wood
of the Boxwood tree, which is a native of the West Indian Islands
and of Venezuela, botanically known as Case aria Praecox. Wooden
rulers made of the wood of the Boxwood tree or of Casearia Praecox
from the )Vest Indies have long been offered for sale and sold generally in the United States under the trade name of Boxwood, and
have long had and now have a wide reputation for their utility and
excellence.
In truth and in fact the wooden rulers offered for sale and sold by
respondents in course of the commerce described in paragraph 1
hereof branded as and under the trade name of Boxwood, were not,
and have not been, and are not made out of wood of the Boxwood
tree, or of the tree botanically known as Casearia Praecox and it has
been and is the practice of respondents to sell such wooden rulers,
falsely branded as " Boxwood " or "Warranted Boxwood," at a
price or at prices substantially less than the price or prices at which
rulers made out of genuine Boxwood have been and are sold.
PAR. 3. The practice of respondents in offering for sale and selling
as and for Boxwood rulers, a product made from and out of other
wood than the wood of the Boxwood tree or Casearia Praecox has
had and has the capacity and tendency to mislead and deceive and
has furnished and furnishes dealers with the means to mislead and
deceive the purchasing public, including the trade, into the belief
that the product of respondent branded and described as Boxwood
rulers, have been and are rulers made out of the wood of the West
Indian Boxwood tree, and to induce the purchase of such so-called
Boxwood rulers in reliance on such erroneous belief.
The aforesaid practice of respondents has had and has the capacity
and tendency to divert and does divert trade to respondents both
from competitors offering for sale and selling in interstate commerce
wooden rulers made from wood of the Boxwood tree, botanically
known as Casearia Praecox, and from competitors offering for sale
and selling in such commerce wooden rulers made out of other woods
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than the woods of the Boxwood tree truthfully branded and
described.
CONCLUSION

The practices of the said respondents, under the conditions and
circumstances described in the foregoing findings, are to the prejudice of the public and to the competitors of respondents and are
unfair methods of competition in commerce in violation of an act of
Congress approved September 26, 1914, entitled "An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes."
ORDER TO CEASE .AND DESIST

This proceeding having been heard and considered by the Federal
Trade Commission upon the record, and the Commission having
made its findings as to the facts and the conclusion that the respondents have violated the provisions of an act of Congress approved
September 26, 1914, entitled "An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,"
Now, therefore, it is ordered, That the respondent, Harry Greenberg and Lee J osefsberg, and each of them, in connection with the
sale or offering for sale in commerce between and among the several
States of the United States and witbin the District of Columbia, of
wooden rulers, do cease and desist:
From using the word "Boxwood" as descriptive of said
rulers, or any of them, unless the rulers so described are made
of wood of the Boxwood tree, botanically known as Casearia
Praecox, grown in the West Indies.
It is further ordered, That the respondents shall within 30 days
after the service upon them o£ a copy of this order file with the Commission a report in writing setting forth in detail the manner and
form in which they have complied with the order to cease and desist
hereinbefore set forth.
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IN THE MATTER OF

THE FRANKLIN PAINT COMPANY
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. I> OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1567. Complaint, Feb. 20, 1929-Decisfun, June 28, 1932

Where a corporation engaged in sale to trade and consuming public throughout
the United States, of roof coating, and paints consisting largely of outside
house paint for use upon houses and other buildings and properties; in
offering its product through catalogues, letters, and other trade literature,
(a) Described its said outside house paint as composed wholly of the best
grades of white lead, zinc oxide, and linseed oil, with necessary color pigments, and driers, and as prepared from the finest raw paint pigments
and oils, together with the necessary driers and coloring tints, and as
composed only of the best and finest paint ingredients obtainable, through
such statements in catalogues, color cards, etc., as "We guarantee that
every gallon * * * is * * * prepared from the highest grade white
lead, zinc oxide, linseed oil, necessary coloring pigments and driers * * *"
"Nothing but the purest white lead, zinc oxide, linseed oil, and best materials * * * ", "Only those materials that are used by every master
paint maker when he wants to produce the finest possible colors, 1. e., white
lead, zinc, linseed oil, color pigments and driers * * * ", "We guarantee that every gallon * * * is * * * prepared from the finest raw
paint pigments and oils combined with the necessary driers and coloring
tints * * * ", "* • • made from the finest materials money can
buy • * * ".
Facts 'being said paint contained white lead and zinc oxide only in minor proportions, and formula and composition required and disclosed approximate
pigment and vehicle content of 58 per cent and 42 per cent, respectively,
and (1) pigment or solid content of 36 per cent titanox, 4 per cent lead
sulphate, 20 per cent zinc oxide, 16 per cent barium sulphate and 24 per
cent asbestlne (with subsequent substitution of 12 per cent white lead for
4 per cent lead sulphate, and 8 per cent barium sulphate for 16 per cent,
and (2) vehicle or liquitl content of 87 per cent linseed oil, in fact diluted
by addition of substantial quantities of soya bean oil;
\Vlth capacity and tendency to mislead, deceive, and induce purchasing public
to buy said paint as and for the preferred and demanded high-quality
product composed of the generally esteemed white lead, zinc oxide, and pure
linseed oil, with necessary color pigment and drier, and of the best antl
1lne9t rn w paint materials obtainable, and with no such cheap, inert pigments as barium sulphate and asbestlne, or oil other than pure linseed oil;
(b) Represented itself in its catalogues, etc., as the manufacturer of the
aforesaid paint, sell1ng direct from factory to customer under a plan " so
heartily welcomed by thousands and thousands • • • that to-day 1t
requires this big mUllon-dollar factory shown below to take care of our
customers", and referred to its expert employees, elaborate facilities,
plants, warehouses, etc., through such statements as " Fresh from the
factory direct to you", "We guarantee that every gallon * * * is made
in our own modern factory", "Every gallon • * • made from start
to finish in our own big paint factory", "• • • made in one of thE'
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largest paint factories in the world", and " • • • most modern, u~rto
date and best-equipped paint institution in this country", "Every
gallon • • • made in our own factory by paint experts from reliable
tested formulm ", "If you could visit our big factory and see the care
and precision that Is used • • • ", and "Our factory Is equipped with
the most modern paint making machinery", and set forth depiction of a
large factory and warehouse buildings bearing signs with its corporate
name thereon, of large factory storage tanks described as " Just one aisle
of big tanks in our storage rooms", of factory scenes showing workmen and
paint vats, etc.,
Facts being It did no manufacturing and owned no factories, warehouses,
vats, etc., but along with some seven other similarly operated corporate
selling organizations, procured and shipped all its paints from a separate
corporate manufacturer, to which its interests were tied by the fact of
common stock owners and general officers, upon a small part of the
premises of which corporate manufacturer its own place of business was
located, and which manufacturer was the real owner of buildings, etc.,
depicted as its own, ns above set forth, and connection with which it
carefully concealed and withheld;
With capacity and tendency to mislead and deceive purchasing and consuming
public into buying its paint and paint products in the erroneous belief
tbat it was the manufacturer thereof dealing directly with customers,
that it directly owned, operated, and controlled a large factory making
said paint, was the largest direct to user paint manufacturer in the
world, with a million-dollar plant owning, operating, and controlling a
large warehouse, modern paint mills, vats, etc., and that lt purchased
its raw materials In large quantities, stored, tested, and processed the
same In connection with the manufacture thereof, employed a factory
superintendent, staff of paint experts and paint makers, and that its
factory, warehouse, etc., were as pictorially and otherwise represented,
and were operated by it in manufacture of its products, and that entire
output thereof was required and used to supply the demand of customers;
and
(o) Represented that it distributed its paint "Direct from factory to user",
without intervention of middlemen or jobbers, wholesalers or retailers, and
that its prices were manufacturers' prices without costs, profits or other
charges of jobbers, etc.. so that prices for Its paint were lower than those
for which paint of same quality could be purchased from competitors,
and that purchasers thereby snved for themselves aforesaid costs, profits,
and other charges of any and all middlemen, through such statement!:
as "Paint fresh from the factory direct to you at money saving prices",
"Why pay two or three useless profits on the paint you use when you get
Franklin quality paints and varnishes direct from our big factory at
prices just about 40 per cent cheaper than you pay for the same grade of
goods at the retail stores", "Buy • • • uirect from our factory, save
$1 per gallon", "When you buy paint direct from our factory you save
every unnecessary cost, there is no jobber, wholesaler or retailer to add
his profits to the price he paid, you get • • • the finest quality
• • • at factol'y cost plus one small profit", " The direct from factory to
user plan of selllng which saves our customers at least 40 per cent on all
paint prices has made our business grow by leaps and bounds", "Just
think you can purchase superior quality house paint for as low as $2.8-t
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per gallon in barrel and half barrel lots • • • because the paint is
made right here in our own large factory and is shipped to you direct
completely cutting out all excessive profits of middlemen, jobbers, salesmen
and representatives", " • • • keep in your own pocket the $1 to $2
on the gallon which ordinarily goes to pay the salal'ies of jobbers", etc.;
Facts being that said manufacturer charged it for the paint in question a
sum substantially in excess of said manufacturer's cost, its prices were
not factory, or factory wholesale prices, but middlemen's prices,. and figures at which it resold Its said paint represented an increase of approximately 100 per cent over price to it ·and exceeded those charged purchasing public by retail stores for paint of comparable quality and did not
represent the claimed savings to the purchasing public of 40 per cent or $1
to $1.50 per gallon over prices charged oy competitors or retailers ;
With capacity and tendency to mislead and deceive consuming and purchasing
public into buying its paint and paint products in the erroneous belief
that as a large manufacturer distributing directly to purchasers without intervention of middlemen it was selUng same at prices lower than
those at which paint of equal quality could be or was sold by competitors
or retail stores, or than those at which such paint could be purchased by
the public through retailers, and that as a large manufacturer as aforesaid
it gave its customers the benefit of the saving of the costs, profits or other
charges of middlemen amounting to from $1 to $1.50 a gallon or about
40 per cent less than would otherwise have to be paid for paint of equal
quality purchased from retail dealers or competitors; and
With eliect of injuring the public and unfairly diverting trade from and otherwise injuring and prejudicing competitors in their business, and of operating
as an unfair competitive advantage to it and a detriment to and burden
upon the legitimate paint manufacturing and marketing industry of the
country, and with capacity and tendency so to do:
Held, That such practices, under the circumstances set forth, were to the
injury and prejudlce of the public, and constituted unfair methods of competition.

Mr. Henry Miller for the Commission.
Squire, Sanders & Dempsey and Mr. Samuel Doerfler, of Cleveland, Ohio, for respondent, and Mr. Thomas J. McFadden, of Washington, D. C., for Unfair Competition Bureau of the Paint & Varnish
Industry (Amicus Curire) .
SYNOPSIS OF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, an Ohio corporation engaged in sale and distribution
of paint and paint materials to the trade and consuming public,
through advertisements, catalogues, etc., and through salesmen and
agents, and with principal office and place of business in Cleveland,
with misrepresenting business status or advantages, products and
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prices, and advertising falsely or misleadingly in regard thereto,
in violation of the provisions of section 5 of such act, prohibiting
the use of unfair methods of competition in interstate commerce.
Respondent, as charged, falsely represents itself as a manufacturer,
with the largest "Direct-to-User" paint factory in the world,
selling at prices which exclude middleman's profits and are lower
than competitors, and, by reason of its being a manufacturer, as able
to offer its customers paint of a better quality, at lower prices, saving costs and profits of all middlemen; falsely representing, in its
Eales literature, that its supposed factory and warehouse consist of
large buildings bearing signs "The Franklin Paint Co.", and that
pictorial representations of said buildings and of storage tanks,
paint vats, machinery and office facilities, depicted by it, are true
representations of the equipment, etc., owned and used by it in the
manufacture and sale of its products, facts being it neither owns
nor operates any paint factory, but operates as a middleman or
dealer, selling at prices which include costs and profits of itself
and others in addition to those of the manufacturer, and afford
purchaser no such savings.
Respondent further, as charged, falsely represents its outside house
paint as composed of the best grades of white lead, zinc oxide, and
linseed oil, with only the necessary amount of color pigment and
drier added, and with no barium sulphate, siliceous matter or other
inert material, fact being product in question is inferior to that
claimed in quality, containing, respectively, 40 per cent, and 10 per
cent, of barium sulphate, and siliceous matter, and a substantial
proportion of other inert matter, and high-grade ingredients represented only in minor proportions.
Aforesaid representations, statements, and assertions, as alleged,
"have and had the capacity and tendency to, and did and do mislead and deceive large and substantial parts of the purchasing public
into, and thereby cause them to purchase said paint in and because
of, the erroneous beliefs that said false, misleading, and deceptive
l'epresentations, statements, and assertions " are true, and said false,
misleading, and deceptive acts and practices, as alleged, have the
further capacity and tendency to and do unfairly divert trade from
competitors, many of whom sell and distribute house paint without
misrepresenting the same, " or the methods or terms under which it
is marketed, or their business standing and facilities "; all to the
prejudice and injury of the public and of respondent's competitors.
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Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes",
the Federal Trade Commission on February 20, 1929, issued and
thereupon served its complaint in this proceeding upon the Franklin
Paint Co., a corporation, respondent a_bove named, charging it with
the use of unfair methods of competition in commerce in violation
of the provisions of section 5 of said act.
Respondent entered its appearance by counsel and on March 25,
1929, and February 12, 1931, respectively, filed answer and amended
and supplemental answer to said complaint. By such answers
respondent admitted certain allegations in said complaint, including all of paragraph 1 thereof, and denied others therein. Thereafter,
the matter being ready for the taking of testimony and other
evidence with respect to the charges in the complaint, hearings therefor were held before an examiner of the Commission thereunto duly
appointed, at which hearings oral testimony, documentary evidence,
and other exhibits were introduced in evidence by counsel for the
,Commission in support of said complaint and by counsel for the
respondent in opposition thereto. By agreement the hearings were
held and the evidence taken in a consolidated proceeding covering
not only this case but also the proceedings before the Commission
upon complaints issued against the Madison Paint Co., Docket No.
1573, and the Progress Paint Co., Docket No. 1575. Said evidence
was duly recorded and filed of record in the office of the Commissioner, and thereafter a stipulation signed by respondent; dated
November 6, 1931, and relating to certain matters of fact in issue,
was submitted and filed by its counsel.
Thereupon, by agreement and with the opportunity for the filing
of briefs by counsel, the proceeding was brought on for final hearing
before the Federal Trade Commission, and was heard upon oral
argument of counsel for the respondent and counsel for the Commission, the latter having filed brief, while counsel for the respondent
elected to submit the case upon oral argument without brief. And
the Commission having now duly considered the record, and being
fully advised in the premises, makes this its report stating its findings as to the facts and its conclusion drawn therefrom:
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FINDINGS AS TO THE FACTS

P AHA GRAPH 1. Respondent the Franklin Paint Co. is a corporation organized under the laws of the State of Ohio in the
year 1918, and, at all times since, doing business as such Ohio corporation with its office and place of business in the city of Cleveland
in said State. The said business of respondent is the sale and distribution of paint and paint materials to the trade and consuming
public throughout the United States. The said products are designated and sold by respondent as the Franklin line of paints and
besides roof coating consists largely of outside house paint for use
upon dwellings and other buildings and property. Respondent
advertises, offers for sale, and sells its said merchandise (a) through
and by means of advertisements published by it from time to time
in newspapers, magazines, and similar periodicals of general circulation among the purchasing public throughout the United States
and in various sections thereof; (b) also through and by means of
catalogues, color cards, circulars, letters, pamphlets, price lists, and
similar trade literature which, in the solicitation of trade for its
paints, it causes to be sent from time to time by mail and otherwise
from its place of business in Cleveland, Ohio, through and into other
States of the United States to numerous customers and prospective
customers in such other States; and (a) through and by means of
its salesmen and agents who solicit purchase orders for said paint
from customers and prospective customers throughout the various
States of the United States.
As a result of such advertising, soliciting of trade and offering for
sale of said paint, numerous purchasers throughout various States
of the United States are thereby induced to purchase said paint and
paint materials from respondent, and to transmit their purchase
orders for said products and to make their remittances for the
purchase price thereof from their respective points of location in
the several States to, and which are received by, respondent at its
place of business in Cleveland, Ohio. To complete the sale and in
making distribution and delivery of its products, pursuant to said
purchase orders, respondent causes its paint and paint materials so
ordered and sold to be transported and delivered from its place of
business in Cleveland, Ohio, through and into many other States
of the United States to the respective purchasers thereof in such
other States. In so conducting its business respondent has, in the
course thereof, continuously maintained a current of commerce
between the State of Ohio and other States of the United States,
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and is and has been engaged in interstate commerce in such sale and
distribution of its paints and paint materials.
For the two annual periods immediately prior and subsequent to
the date of the complaint, its total gross sales were substantially
in excess of $800,000 a year. The paint is distributed by respondent
in the usual paint containers of 1-gallon cans, 5 and 10 gallon cans,
kegs, half barrels and barrels. The .shipments are made in small
quantities of a few gallons up to comparatively large quantities
depending upon the amount ordered by the customer, and are
forwarded by parcel post, express, or freight, as desired. Throughout the territory covered by respondent in its sales there are many
competing brands and makes of house paint and similar paint
products offered for sale and sold to the purchasing and consuming
public through the retail stores and by dealers, distributors, and
manufacturers. At all times in the course and conduct of its business respondent has marketed its paint and paint materials and
conducted its said business in direct, active competition with many
individuals, partnerships, and other corporations similarly engaged
in the sale and distribution of paint and paint materials in commerce
in, between, and among the several States of the United States.
PAR. 2. Through the medium of said catalogues, circulars, letters,
and other trade promotional literature or advertising matter used
by respondent in promoting and effecting the sale of its paints and
other products and in inducing the public to purchase the same,
respondent advertised, offered for sale and sold its paints and other
products upon various representations, sta'tements, and assertions of
the following-described character:
(1) Representations, statements and assertions to the effect that
respondent's said outside house paint is composed wholly of the best
grades of white lead, zinc oxide, and linseed oil with the necessary
amount of color pigments and drier; and that all the ingredients
therein are of the best and finest paint ingredients obtainable.
The following are among the specific representations set forth in
this respect by respondent in its catalogues, color cards, and letters
or trade promotional literature:
GUARANTY
1st. We guarantee that every gallon of Franklin paint is made in our own
modern factory and prepared from the highest grade white lead, zinc oxide,
linseed oil, necessary coloring pigments and driers. • • • (Com. Ex. 65.) 1
Nothing but the purest white lead, zinc oxide, linseed oil and best materials
go Into our paint, assuring you of the highest grade and quality. (Com. Ex.
6:5, p. 3.)
1

Exbiblta not publiahecl.

THE FRANKLIN PAINT CO.

2

(I

257

Findings

That in its manufacture respondent uses " only the very best of
ingredients". (Com. Ex. 65.) And thatOnly those materials that are used by every master paint maker when lle
wants to produce the finest possible colors, 1. e., white lead, zinc, linseed oil,
color pigments, and driers. These materials lend themselves to a greater variety
of shades and tints, and produce the most satisfactory hou!;e pa1nts both for
outside and inside work. (Com. Ex:. 67.)

That" it is made from pure raw materials-white lead, zinc oxide,
and linseed oil "' "' "' ." (Com. Ex. 70.)
ThatYou take absolutely no risk for every gallon of Franklin House Paint is
guaranteed to contain only the finest of white lead, zinc oxide and linseed oil
obtainable and it you are not entirely satisfied in every way-your money
wUI be cheerfully refunded. (Com. Ex:. 74.)

That in the manufacture of the paint respondent uses " only the
finest white lead, zinc oxide and linseed oil "' * * ." (Com.
Ex. 144--A, Oct. 18, 1923.)
That respondent's outside house paint " is made from the very
best wbite lead, zinc oxide, linseed oil and driers and is guaranteed
to render satisfactory service in every respect." (Com. Ex. 144--B,
Dec. 8, 1923.)
That said paint is "prepared from the finest raw paint pigments
and oils combined with the necessary driers and coloring tints"·
(Resp. Ex. 26.)
PAR. 3. Respondent's said representations in respect to its house
paint being composed of white lead, zinc oxide, and linseed oil with
necessary coloring pigments and drier were used continuously without change throughout a period of more than three years prior to
the issuance of the complaint and for a period of approximately ten
months thereafter. Thereupon and in its trade promotional literature used beginning with the season of 1930, there was incorporated
by respondent a change in the text of such representations. Such
change consisted in eliminating the specific mention of the terms
"white lead ", "zinc oxide", and " linseed oil" and substituting
therefor expressions to the effect that the paint is composed of "the
finest raw paint pigments and oils"; "nothing but the finest raw
paint pigments "; " only the very best of ingredients "; " the finest
raw paint pigments and oil combined with the necessary driers and
coloring tints";" the very finest raw materials that money can buy";
"only the best paint materials obtainable"·
Pursuant to this change the said guaranty as now being used in
its large catalogue reads, with respect to ingredients, as follows:
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GUARANTY
1st. We guarantee that every gallon of Franklin paint is made in our own
modern factory and prepared from the finest raw paint pigments and oils
combined with the necessary driers and coloring tints.

As further example of such change this current large catalogue
also contains the representation thatNothing but the finest raw paint pigments go Into the make up of our paint,
which assures you of a durable, lasting and satisfactory paint. (llesp. Ex. 26.)

In the current sales letters which respondent sends to its customers
and prospective customers, the ingredients of the paint are described,
for example, as follows:
Franklin paints are made from the very finest materials that money can buy.
Every gallon is produced right here In our modern factory by experts who have
spent their entire lives in the paint industry. We use only the best raw paint
materials obtainable. (Resp. Ex. 29.)

'Vhile the above-described changes were made in the literature
beginning with the season of 1930, the change in the so-called guaranty was not made in respondent's small catalogue, respondent's
Exhibit 28, and the use of such catalogue has been continued after
the above-mentioned changes and is currently used by respondent as
such trade promotional literature and with such guaranty set forth
as follows:
GUARANTY
1st. We guarantee that every gallon of Franklin paint is made in our own
modern factory and prepared from the highest grade white lead, zinc oxide,
linseed oil, necessary coloring pigments and driers. • • •

Respondent's sales manager testified that in their anxiety and
carelessness they had overlooked said guaranty and had, therefore,
failed to make the change at this point in said catalogue.
Subject to the foregoing changes, the representations, statements,
and assertions set forth in paragraph 2 here.of are still being used by
respondent in the marketing of its product as above described.
PAR. 4. In truth and in fact said house paint sold by respondent
under the representations hereinabove described has not been and is
not composed wholly or principally of white lead, zinc oxide, and
linseed oil with the necessary color pigments and driers, but contains
white lead and zinc oxide only in small or minor proportions, and as
hereinafter stated, was made during a period of such representations
with the oil ingredient composed of linseed oil to which was added
soya bean oil.
(a) It is established by the evidence and by stipulation of respondent that the composition of said paint and the basic master
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formula under which the same has been manufactured, since about
January 1, 1931, are as follows:
Master formula covering period B'mce Jawuary 1, 1931

Pigment (1. e., the solids, comprising 57.77 per cent of the paint) :
Per cent

Titanox------------------------------------------------------------ 36
VVhite lead--------------------------------------------------------- 12

ZinC--------------------------------------------------------------- 20

~suestine---------------------------------------------------------- 24
Barium sulphate (also known as Barytes>--------------------------- 8
Vehicle (1. e., the liquid portion, comprising 42.23 per cent of the paint) :

Linseedoil--------------------------------------------------------- 87
1\fineral spirits and driers (1. e., vola tile liquid)--------------------- 13

(b) It is also established, by evidence adduced by respondent, that
prior to the change to the above formula, and during the period
from October 26, 1925, to December 31, 1930, more than three years
immediately prior to the issuance of the complaint and for a considerable period of time thereafter, respondent's said paint was manufactured under the following master formula, subject, however, to
the exception stated below with respect to the item of linseed oil:
Master formula covering period October 26, 1925, to December 31, 1930

Pigment

(1.

e., tbe solids in the paint consisting of 57.77 per cent of the paint) :
Per cent

TitanoX----------------------------------------------------------- 36
Lead sulphate----------------------------------------------------- 4
Zinc oxide--------------------------------------------------------- 20
Barium sulphate___________________________________________________ 16
~sbestine----------------------------------------------------------

24

TotaL------------------------------··--------------------------- 100
Vehicle (1. e., the liquid portion, consisting of 42.23 per cent of the paint) :
Per cent

Eteftned linseed ou_________________________________________________ 87
Oil drier and thlnner ---------------------------------------------- 13

Total____________________________________________________________

10v

(c) In the manufacture the paint was processed through the

grinders, mixers, and other manufacturing machinery in batches of 83
gallons each. It was the duty of the factory workmen engaged in
producing the paint to introduce the ingredients in certain designated quantities which would be sufficient to produce 83-gallon
batches and would correspond to the relative proportions named in
the above formulro. In the manufacture of the paint under said
master formula covering the period October 26, 1925, to December
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i31, Hl30, it was not purely linseed oil which was in fact used for the
ingredient listed as "refined linseed oil • • • 87 per cent", but
besides linseed oil there was actually used soya bean oil in the proportion of 7 gallons to each batch of 83 gallons of paint. Such 7 gallon
substitution of soya bean oil was made during the incumbency of a
former factory superintendent of the Acorn Refining Co., Mr.
Rumberg who served as such for several years and until July, 1929.
Testimony of the succeeding factory superintendent of the Acorn
Refining Co., H. L. ·williams, was introduced by respondent to the
effect that beginning in October, 1929, the amount of soya bean oil
substituted for linseed oil was 6 gallons in every 83 gallons of the
paint; that such substitution of soya bean oil for linseed oil was made
because "in our estimation" such soya bean oil "is as good an oil in
that quantity as linseed, and as we had an oversupply of soya bean
oil at that time, we used it to cut down our inventory, and that only
was done until the first of the year 1930 "; also that the cost of soya
bean oil was higher than the cost of linseed oil (Tr. p. 1171).
(d) In proof of the composition of said paint there is also evidence
introduced by counsel for the Commission, as to the ingredients in
seven different samples of the paint as determined by chemical
analyses made by paint chemists of the United States Bureau
of Standards. Five of such samples were !-gallon cans of the paint
procured prior to the issuance of the complaint from shipments
to purchasers. The other two were 1-quart cans obtained directly
from a distributor of paints in Cleveland, Ohio, after the date of
the complaint. All samples were procured prior to said use of the
changed formula adopted January 1, 1931, and during the period
of the use of said master formula of the period of October 26, 1925,
to December 31, 1930. In comparison with such last-named formula
the results of said analyses as given in evidence showed some variations or differences in the relative proportions or percentages of
the various ingredients in these particular samples or specimens,
but were in substantial accord with the specifications in the master
formula in the following important respects: Kind or name of
ingredients used; the total amount of inert pigments in the paint;
total amount of active pigments in the paint and the relative proportions of the pigment and the vehicle or liquid.
(e) Titanox is a paint pigment consisting of 75 per cent barium
sulphate, also called barytes, and 25 per cent titanium dioxide. Thus,
when expressed by its component parts, the item of 36 per cent titanox in the above-stated master formulro may be rendered 9 per cent
titanium dioxide and 27 per cent barium sulphate. The respective
items of 8 per cent and 16 per cent barium sulphate in the above-
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mentioned master formulm used prior and subsequent to J anuaty 1,
1931, are barium sulphate ingredients which are in addition to the
barium sulphate present in said titanox and is free barium sulphate.
The said 8 per cent barium sulphate and 24 per cent asbestine in the
currently used master formula above stated, and the 16 per cent
barium sulphate and 24 per cent asbestine in said former master
formula, are inert paint pigments, while the remaining pigments
listed in said formulm are known as active paint pigments.
{f) Barium sulphate is an inert pigment having little or no
opacity, i. e., hiding power, and is a very cheap ingredient in comparison with lead, zinc, or titanox. From figures supplied by respondent covering the year 1927 and since, the cost of the barium sulphate
in the paint was less than 1 cent per pound as compared to the
average of 6% cents per pound for zinc oxide and from 6%, cents
to 9 cents per pound for lead. Through the same period the cost
of titanox ranged from 6% cents per pound to 11% cents with an
average for the period of a little less than 9 cents per pound.
Barium sulphate is a relatively heavy material of approximately
the same bulk as titanox, but of about 35 per cent and 60 per cent
greater bulk than zinc and lead, respectively. Asbestine is a siliceous material which is likewise inert and has little or no opacity in
comparison with lead, zinc, or titanox. It is also a comparatively
cheap pigment with an average cost of less than 1 cent per pound
for the above-mentioned period. Such asbestine is of much greater
bulk than lead or zinc or the other pigments in the paint.
The comparative bulk o£ these materials may be expressed by
the fact that it requires only 23.74 pounds of asbestine to make
1 gallon in volume, whereas it requires respectively 56.74 pounds
of lead, 47.15 pounds of zinc, 35.82 pounds of titanox, and 35 pounds
of barium sulphate to make 1 gallon in volume in each instance.
Said inert pigments, such as barium sulphate and asbestine are paint
ingredients of low quality or merit and they do not rank among the
finest or best paint pigments which are on the market and in general
use. Titanox is a comparatively newly discovered paint ingredient
which is classed as an active pigment. As shown by the figures
above stated it has about 60 per cent greater bulk than lead and 35
per cent greater than zinc. It is used by some manufactures as one
of the pigments for first-quality paint but its properties or qualities as a paint pigment are not so generally or widely known among
the purchasing public as are those of white lead and zinc oxide.
(g) White lead and zinc oxide are paint pigments of high quality
and have long been known and recognized as such in the paint industry and trade, and by painters and the consuming public generally.
632-33-18
-· -···

.
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They are generally considered in the industry as the standard of comparison among paint pigments and are extensively used by paint
manufacturers as the principal pigment for paint of highest or best
quality. Linseed oil is likewise recognized and considered as a product of highly desirable quality and merit for use as the oil ingredient
of paint. Outside house paint consisting wholly or principally of
white lead, zinc oxide, and linseed oil with necessary color pigments
and drier is a paint which is among those of the highest grade or best
quality and has been considered and generally recognized as such
among paint manufacturers, dealers, users, and consumers. And
. paints composed wholly or principally of such ingredients are in
demand by the purchasing and consuming public and the fact of
such composition of white lead, zinc oxide, and linseed oil in a paint
is a sales advantage and an important factor which is conducive to
the sale of such paint.
(h) Much evidence was introduced with respect to the quality of
respondent's paint and the effect of the ingredients therein as compared to high-quality paints and paints manufactured of white lead,
zinc oxide, and linseed oil or paints containing only the best or finest
paint ingredients. The witnesses called by counsel for the Commission on these points included paint chemists of the United States
Bureau of Standards and a number of paint chemists and others having long experience in the manufacture, formulation, testing and
sale of paints. The evidence adduced embraces testimony of such
witnesses to the effect that respondent's said paint is inferior in
quality to paint composed wholly or principally of white lead, zinc
oxide, and linseed oil or paints composed of the best paint ingredients; that the said inert pigments in respondent's product, barium
sulphate and asbestine, are in excessive proportion to the active pigments; that of the pigment of first or best quality paints a maximum
of, or not more than, 15 per cent of inert materials can be used without reducing the quality of the paint below first class or best paints,
and that in many of the best-quality paints on the market a much
lesser proportion than 15 per cent of inerts is used; that the large
proportion of inert materials in respondent's said paint are excessive
and that by reason of the use thereof respondent's paint is not only
cheapened as to cost of materials, but is also of an inferior or reduced
quality; that such inert pigments are fillers and extenders and considered by some in the excessive proportion used in respondent's paint
as adulterants.
Respondent's witnesses in this regard-comprising principally the
factory superintendents where the paint is made, who formulated
the product, and another paint expert of varied experience-testified
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to the effect, among others, that respondent's paint is first quality
and that said inert pigments therein have various necessary or desirable effects particularly because of the use in the paint of said
titanox ingredient; and that said inert pigments notwithstanding
their cheapness in price and lack of opacity are not excessive. The
term reenforcing pigments is used in respondent's testimony to designate said inert ingredients. (All percentages or relative proportions
of paint ingredients in these findings are given on the basis of weight
of the product, unless otherwise stated.)
PAR. 5. Upon consideration of the record the Commission finds
that some of the purchasing public do not believe paints composed
as respondent's in fact is, and has been, are of as high quality as
paints composed wholly or principally of white lead, zinc oxide, and
linseed oil with necessary color pigment and drier or paints of
equally high quality. And the Commission :further finds that respondent's said representations to the effect that its paint is composed
wholly or principally of white lead, zinc oxide, and linseed oil with
necessary color pigments and driers and that all the ingredients
thereof are of the best and finest raw paint materials obtainable, as
more particularly set forth in paragraph 2 hereof, are and have been
false, misleading, and deceptive, and have been calculated, and had
the capacity and tendency, to mislead, deceive and induce the purchasing public to purchase said paint in the erroneous beliefs that
said representations are and were true in fact and that the paint was
in fact so composed; that said paint does not and has not contained
other ingredients, nor said barium sulphate and asbestine as abovedescribed or any inert paint pigment other than coloring pigment;
that the oil in the paint was in fact purely linseed oil at all times
throughout the use of such representations as to linseed oil, and that
it did not contain any such soya bean oil as was in fact substituted
for linseed oil, to the extent above stated, in the manufacture of the
Paint under said master formula used prior to January 1, 1931.
PAR. 6. The said false, misleading, and deceptive representations
above set forth have been made by respondent with knowledge that
the said paint was not in fact composed wholly or principally of
lead, zinc, and linseed oil, as represented, but was in truth manufactured with the ingredients as described in paragraph 4 hereof. Respondent's said so-called guaranty and other representations to the
effect that the paint is composed of white lead, zinc oxide, and linseed
oil with necessary color. pigments and driers were repeated throughout the long period above mentioned and perpetuated in revised
editions of its catalogues and in letters sent out with said catalogues
as Well as other letters sent from time to time to customers and
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prospective customers. In no instance in the letters sent from time
to time to purchasers and prospective customers, whether accompanying said catalogue or otherwise, has respondent, prior or subsequent to the issuance of the complaint, informed purchasers of the
fact that said paint is not in truth composed as stated in its so-called
guarantee under which it sold the paint and in said other representations, or that it contains inert materials or titanox, or soya bean oil,
or that the white lead and zinc oxide· therein constitutes only a small
or minor part of the pigment. Respondent has not followed the
practice used by some paint manufacturers of printing the formula
upon the label on the commercial containers of the paint or otherwise disclosing the actual ingredients in the paint. Nor has respondent in any other manner advised or informed the purchasers of said
paint of the actual composition thereof.
PAR. 7. In the course and conduct of its business of promoting and
effecting the sale and distribution of said paint as hereinabove described, and through and by means of its said trade promotional
literature, respondent also offers for sale and sells its said paint upon
various representations, statements and assertions to the following
effect:
(1) That respondent is the manufacturer of said paint and in
its sale and distribution acts as a manufacturer and not as a middleman; that it manufactures said paint and that it directly owns,
operates and controls a large, modern paint factory in which it
manufactures said paint; that it owns, operates, and controls a
large warehouse as part of its facilities used by it in the manufacture,
sale, and distribution of its paint; that its paint factory is the
largest "Direct-to-User" paint factory in the world; that said
paint factory and warehouse consists of large spacious buildings
bearing large and conspicuous signs reading " The Franklin Paint
Co.", and that said factory and warehouse are as pictorially represented in its aforesaid sales literature, particularly in its business
stationery and catalogues; that the pictorial representations in said
sales literature of storage tanks, paint vats, paint manufacturing
machinery, and office facilities are true representations of factory
equipment and business facilities directly owned, operated, controlled, and used by respondent in the manufacture, sale, and distribution of its paint and paint materials.
(2) That because respondent is the manufacturer of said paint and
owns, operates, and controls the above-mentioned factory and other
business facilities, respondent is able to and does sell to its customers
paint of a better quality and at less price than its competitors.
(3) That respondent sells and distributes its paint" Direct-fromfactory-to-user", and that its sale and distribution thereof to its

265

THE FRANKLIN PAINT CO.

250

Findings

customers are without the intervention of middlemen or jobbers,
wholesaler or retailer; and that purchasers in buying paint from
respondent thereby purchase and receive such paint directly from the
manufacturer thereof.
(4) That the prices at which respondent sells its paint are manufacturers' prices and do not include costs, profits, or other charges
of jobber, wholesaler, retailer, or other middlemen; that because
of such supposed fact, the prices at which respondent sells its paint
are lower than the prices for which paint of the same quality can
be purchased from competitors; and that in purchasing from respondent purchasers thereby save to themselves the costs, profits,
and other charges of any and all middlemen.
The following-described specific instances of the foregoing representations, statements, and assertions are among those appearing in
the catalogues, color cards, letters, or other trade-promotional literature used by respondent in the solicitation and promotion of
trade:
(a) On the outside cover of its large catalogue (Com. Ex.
65; Resp. Ex. 26) respondent depicts factory buildings with the
statementPaint fresh from the factory
Direct to you
At money-saving prices
The Franklin Paint Co., Cleveland, Ohio

In the catalogue are printed said so-called guaranty of the Franklin Paint Co. and other representations reading in part as follows:
1st. We guarantee that every gallon of Franklin paint is made in our own
modern factory • • •
But why pay two or three useless profits on the paint you use when you
get Franklin Quality Paints and Varnishes direct from our big factory at
prices just about 40 per cent cheaper than you pay for the same grade of goods
at the retail stores.
BUY FRANKUN PAINT DIRlcCT FROM OUR

~'ACTORY-SAVE

$1 PER GALLON

Every gallon of paint, varnish, or other products which you find listed in
this catalogue is made from start to finish in our own big paint factory.
When you buy paint direct from our factory you save every unnecessary
cost. There is no jobber, wholesaler, or retailer to add his profits to the price
you pay. You get Franklin Quality l'aint-the finest quality that good materials, honest men and modern machinery can produce-at factory cost plus
one small profit.
This Direct-from-factory-to-user plan of selling Franklin Quality Paints at
wholesale prices bas been so heartily welcomed by thousands and thousands
of folks from Maine to Texas that to-day it requires this big million-dollar
paint factory shown below to take care of our customers. We ar'l liiaving
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hundreds of thousands of dollars every year for othet·s-send us your ordet•
for paints, varnishes, or enamels and let us save money for you. (Beneath
this statement appears a picture of a large factory bearing signs reading
The Franklin Paint Co.)
When you buy Franklin Quality Paint, no matter whether it is a quart can
or a 50-gallon barrel, you get it ft·esh tr01n the factory-fresh from our grinding and mixing vats and every drop of it is uniform, smoothly ground and full
bodied.
YOU CAN'T GET A THOROUGH. MIXTURE DY HAND

If you were to sit down with a gallon of lead, zinc oxide, and on and stir
it with a paint paddle night and day without stopping for two full months
you could not possibly mix that gallon of paint as thoroughly as our powerful
grinding and mixing machinery does in an ordinary 8-hour day's time.
You know what heavy materials lead and zinc oxide are. You know how
hard it is to get oil to mix thoroughly with anything. Then it stands to
reason that you can not begin to get a thorough mixture of paint by hand
when it takes hours of constant grinding, agitating, and revolving in our giant
machine mixers to combine these materials into an evenly blended, smooth
point-ready to use.
THill LARGEST "DIRECT-TO-USER" PAINT FACTORY IN THE WORLD

The splendid reputation for saving and satisfaction which Franklin Quality
Paints and Varnishes have acquired has become nation-wide. The Directfrom-factory-to-user plan of selling which saves our customers at least 40
per cent 011 all paint prices has made our business grow by leaps and bounds.
To-day, Franklin Quality Pai11ts are made iu nne of the largest paint factories of its kind in the world, and we believe that this factory is the most
modern, up-to-date and best equipped paint institution in this country,
To-day, this modern, million-dollar paint factory is saving money for
hundreds of thousands of satisfied customers.
Every gallon of Franklin paints, varnishes, and paint products is made in
our own factory by paint experts from reliable, tested formulas. Nothing but
the purest white lead, zinc oxide, linseed on, and best materials go into our
pnint, assuring you of the highest grade and quality.
FRANKLIN HOUSE PAINT

The highest grade house paint at wholesale factory prices.
If you could visit our big factory and see the care and precision that is used in

the making of Franklin Quality House Paint you would be quick to appreciate
just why it has acquired such a good reputation among our thousands of
customers all over the country.
In the first place we use only the very best of ingredients in our Quality
House Paint. This, ·though important is not the only sign of good paint. These
ingredients must be correctly proportioned and thoroughly mixed by machinery
so that the paint will spread well and wear well. Paint making is an art.
It requires experts throughout the various stages of manufacture and that is
one place where the Franklin Factory excels. Being the largest paint manufacturers in the world selling Direct-to-the-users and being located in Cleveland, the greatest paint-producing center of the universe, we are in a position
to secure the most competent and best skilled paint experts to superintend the
making of our Quality House Paint and all other paint products. And our
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factory is equipped with the most modern paint-making machinery. It is this
unbeatable combination ofl3est ]4aterials
l3est Paint Experts
Best Manufacturing Equipment
that makes Franklin Quality House Paint superior in quality-superior in
covering capacity--superior in wearing service-superior in appearance even
though it is sold to you at Direct-from-factory wholesale prices which are about
40 per cent less than you usually pay.

(b) In connection with the above representations there are also
set forth prominently in said catalogues the following, purporting to
be pictures of manufacturing facilities of the Franklin Paint Co.
{Com. Ex. 65):
{1) Depiction of large factory and warehouse buildings bearing
signs reading The Franklin Paint Company, which purport to be
permanently attached to and actually upon such buildings. The entire picture is entitled "A Panoramic View of Our Factory and
Warehouse".
(2) Depiction of large factory storage tanks with the following
description:
Just one aisle of big tanks in our storage rooms. Our factory has over a
quarter of a million gallon storage capacity for linseed oil, turpentine, driers,
and other raw materials from which wE' make our Quality Paints.

(3) Depiction of factory scene showing workmen and paint vats
from which paint is filled into commercial containers, the depiction
being described as follows:
Uere's how you get fresh paint, direct from our giant paint vats to you.

{4) Depiction of factory scene of workmen and paint mills with
the following description:
One battery of our grinding and mixing mills. There are three batteries of
lllills Uke this in our factory.

(c) On its color cards appear, among other things, the following:
FRANKLIN HOUSE PAINTS
Manufactured by
Franklin Paint Company
Cleveland, Ohio
Franklln paints are the right paints because they are made right. In the
manufacture of our paint, we use only those materials that are used by every
master paint maker when he wants to produce the finest possible colors, i.e.,
White lead, zinc, linseed on, color pigments, and driers. These materials lend
themselves to a greater variety of shades and tints, and produce the most satisfactory house paints both for outside and inside work. Years of experience
In Paint !Ilaking have enabled us to establish formulas that are based on the
exact proportions of each Ingredient that produces the firmest body and most
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(Com. Ex. 67, Color Card; see also Resp. Ex. 27 for change

(d) On respondent's letterheads are depicted large factory buildings likewise bearing the sign The Franklin Paint Company and
purporting to be the sign of real designation of said buildings.
Printed immediately adjacent to said depiction a·re the words of the
letterhead as follows :
THE FRANKLIN PAINT COMPANY
Manufacturers of
House and Barn Paints, Enamels and Varnishes
Saveall
Liquid Asbestos lloofting
Cleveland, Ohio

(e) Respondent's sales letters and other trade promotional letters
are sent to customers and prospective customers on the above letterhead, and among the representations used in such letters by respondent are the following ~
There is absolutely no middlemen, jolJbers, salesmen, or representatives,
profits for you to pay-you are dealing direct with the manufacturer when you
purchase Franklin Paints. (Com. Ex. 68.)
If you don't happen to have the ready cash, it doesn't mean that you have
to leave your buildings go shab!Jy, gloomy, and unprotected. The Franklin
Factory to you plan shows you how you can paint and !Jrighten things up now
and pay later. Through this plan you not only can get GO days to pay for
what you get but there is no freight to pay and you save at least 40 per cent
because the jobber, retailer, and salesman's profits are cut out.
Franklin paints are made from the very finest materials that money can
buy. Every gallon is produceU. right here in our own modern factory by experts
who have spent their entire lives in the paint industry. We use only the purest
and best white lead, zinc oxide, linseed oil, turpentine, etc., and are free to
say that Franklin Paints are equal or better in every way to any other paint
on the market regardless of price.
This ls a real buy and if you want to save yourself at least 40 per cent on real
first quality-Grade A house and barn paints-send your order in now. (Com.
Ex. 73.)
Franklin rock bottom prices can't be beat, just think you can· purchase
Superior Quality House Paint for as low as $2.84 per gallon in barrel and halfbarrel lots.
The reason I am able to quote these low prices is because the paint is made
right here in our own large modern factory and ls shipped to you direct completely cutting out all excessive profits of middlemen, jobbers, salesmen, and
representatives. (Com. Ex. 74.)
You will be well pleased with Franklin Paint, Mr. Moody, because this is
pure, fresh paint, manufactured right here in our own factory from the very
finest raw materials that money can buy. Our huge grinders assure you of a
smooth, perfectly blended paint that will flow freely under your brush, go
farther, have greater hiding power and give extraordinary long wear with
100 per cent protection.
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There is no middlemen's profit. You pay us only the cost of manufacturing
Plus one small profit and keep in your own pocket the $1 to $2 on the gallon
which ordinarily goes to pay the salaries of jobbers, salesmen, representatives,
and dealers. (Com. Ex. 75-A.)
I am writing this letter today because I want you to know that due to a
steady advance in linseed oil and other raw materials during the past month
paint prices are going up.
I am enclosing a copy of the Bulletin from our factory superintendent which
reached my desk this morning. This Bulletin speaks for itself and shows very
clearly that if you want to save money on your paint you should place your
order at once.
Other large paint companies all over the country have already have advanced
Prices, but due to fortunate June contracts we will still be able to ship your
order of Franklin Paints at present prices.
These pt·ices can't last much longer, however, and I urge you ns one of
my personal friends to get your order in at once so that you can save this
advance of 30 cents to 35 cents a gallon.
Remember Franklin Paints are offered you-wholesale-direct from our
factory with all profits of jobber, retailer and salesman completely eliminated.
(Com. Ex. 70-A.)
(Inclosure to nbove letter)

BULLETIN
To L. S. SANDERS, Sales Mgr.
As you know linseed oil and other raw materials during the past month
have taken a sharp advance in price. This of course means increased production costs. Fortunately we have enough stock on hand purchased at June
contract prices to run us for the next few weeks. Selling prices on practically
our complete line of paints must necessarily advance as soon as our present
supply of raw materials is exhausted.
Please advise all customet·s at once.
TilE

(Signed)

H. L.

FRANKLIN

PAINT

COMPANY

WILLIAMS

Factory Superintendent.

(Com. Ex. 76-B.)
We acknowledge with thanks yours of recent date inclosing remittance and
are pleased to advise that your account has been properly credited.
If at any time you are in need of additional products we hope you will
Write for our factory prices.
Remember we are manufacturers of high-grade house paints, barn paints,
roof paints, varnishes, enamels, in fact, a paint for every conceivable purpose.
Respectfully yours,
THE FRANKLIN PAINT COMPANY.

(Com. Ex. 110.)
In considering your paint needs, remember that Franklin products are
guaranteed quality A-shipped fresh from our factory and are not to be confused with the many cheap paints that are flooding the market today. Cheap
Paint always proves the most expensive in the long run-it has less covering
capacity-poorer finish- lasts about half as long as good paint and yet costs
You just as much to apply,
As paint manufacturers-dealing only direct with the consumer-completely
cutting out all middlemen, salesmen and retailer's profits-doesn't it stand
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to reason that we are able to offer you higher grade products at lower prices
than concerns jobbing paint and carrying them only as a side line.
No expense is spared in the manufacture of our paints. We use only the
finest white lead, zinc oxide, and linseed oil and are always ready to return
your money if you are not entirely satisfied in every way. (Com. Ex. 144-.A.,
October 18, 1923.)
If you don't happen to have the ready cash, it doesn't mean that you have
to leave your buildings go shabby, gloomy and unprotected. The Franklin
factory to you plan shows you how much you can paint and brighten things
up now and pay later. Through this plan you not only get 60 days to pay
for what you get but there is no freight to pay and you save at least 40 per
cent because the jobber, retailer, and salesman's profits are cut out.

(f) In its price lists which are sent to customers the following
appears:
FRESH FROM OUR F,\CTORY DIRECT TO YOU

Buy Franklin paints direct from our mammoth factory and save $1 to $1.50
per gallon. You gain by saving the middlemen's profits.
The highest grade at wholesale factory prices. Best materials. Best paint
experts. Best manufacturing equipment. (Com. Ex. 69.)

(g) In its small catalogue are the following representations
among others:
FRANKLIN

ROUSE PAINT

Sold direct from factory to you with 60 days to pay I Here is, without a
doubt, the most liberal offer ever made on high quality house paint. Think of
it I On this offer you not only get the finest quality of paint that the largest
paint factory of Its kind in the world can produce--you get the lowest factory
prices cutting out all the middlemen's profits--but we also give 60 days to pay
for the paint you oruer. You save the jobber's, retailer's, and sale~:;man's profits.
(Com. Ex. 70: Resp. Ex. 28.)

This catalogue also carries the guaranty as above quoted.
(h) In addition to the depiction of factory buildings upon its
letter-heads and in its large catalogue as above described, respondent
also carries such depiction of factory buildings upon order blanks
of which it uses large numbers in sending copies to customers and
prospective customers. This depiction of factory buildings likewise
showed the sign on such buildings-The Franklin Paint Co.
PAR. 8. The true facts in regard to said representations are and
have been as follows :
(a) Respondent corporation, The Franklin Paint Co., is not a
manufacturer and does not manufacture any of the paint or other
products which it markets, but procures its paint from the Acorn
Refining Co. at certain prices charged therefor by such Acorn Co.
The Franklin Paint Co., respondent corporation, does not own,
controL or operate any such paint factory, factory warehouse, paint
vats, grinding, mixing or other paint manufacturing equipment or
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facilities as represented or depicted in its catalogues, letters, and
other trade promotional literature, or any other paint manufacturing
equipment or :facilities. The authorized capital stock of such Franklin company is $100,000, par value, and all its physical property
consists of furniture and fixtures such as desks, chairs, adding
machines, typewriters, and similar office equipment, which are used
in the promotion, sale, and distribution of its products. Its other
assets consist of cash and accounts receivable of over $250,000, being
sums due largely from paint customers. Said Franklin corporation
has no factory superintendent, nor does it employ any paint manufacturing experts or any other employees engaged in manufacturing.
The said H. L. Williams, represented above by respondent as factory
superintendent of The Franklin Paint Co., is not so employed by
such Franklin· corporation, but is employed by and is the :factory
superintendent of the Acorn Refining Co. Respondent corporation's
employees number about 50, besides temporary clerks and others
added during busy seasons, and all are engaged under the super.
vision of a sales manager in the work of promoting and effecting the
sale and distribution of its paint and paint products.
Respondent corporation does not purchase, store, test, or otherwise handle or use any raw materials for the manufacture of paint
or paint products. Evidence was introduced that the depictions of
factory buildings, warehouse, tanks, grinders, and other manufacturing machinery, or facilities, set forth in its catalogues and on its business stationary, are depictions of the factory, wharehouse, manufacturing facilities, and equipment owned and operated by the Acorn
Refining Co. They are, however, set forth and described in effect
in respondent's catalogues, letters, and order blanks as being the
Franklin paint :factory and manufacturing :facilities and owned and
operated by it in manufacturing the paint which it sells. The said
factory buildings of the Acorn Refining Co. bear the word " Acorn "
as a large permanent sign forming an integral part of the front of
the main building. Depictions used by respondent have been so
altered as to eliminate such sign "Acorn " and in lieu thereof depict
the words "The Franklin Paint Co." purporting to be a large
permanent sign on the front of said factory building and another on
the warehouse.
The depiction of such signs on the building is wholly fiction as
in reality no such signs exist on any building in any way connected
with The Franklin Paint Co. Respondent eliminated from such
depictions the fictitious signs The Franklin Paint Co., but in all other
respects it continues the use of such depictions of factory showing
them in its catalogues, letters, and order blanks in such an altered
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form as to conceal the sign "Acorn," which in reality exists on the
buildings themselves. Such altered depictions are likewise still
described in effect as depictions of The Franklin Point Co.'s property
and factory. Said change by which such fictitious sign The Franklin Paint Co. was removed from such depictions of factory buildings
was made by respondent in its catalogues after the issuance of the
complaint. The change in the depictions on letterheads and order
blanks was made after the trial of the proceedings had been begun.
(b) Respondent has used the representations described in paragraph 7 above in promoting the sale of its products throughout the
period of more than three years prior to the date of the complaint.
Such representations have also been so used subsequent thereto, and
respondent is continuing their use as heretofore subject, however,
to the foregoing change with respect to the removal of said fictitious
si2:n.
(e) The said Acorn Refining Co. is an Ohio corporation engaged
since about the year 1914 in the manufacture of a complete line of
paints and paint products, which in the course of its business it sells
to the purchasing and consuming public including industrial plants
and other users and consumers throughout the United States, as well
as supplying said paint and paint products at prices hereinafter
stated to the respondent and to seven other similarly situated corporations including the Madison Paint Co. and The Progress Paint
Co., respondents in Dockets 1573 and 1575, respectively. Said Acorn
Refining Co. has, and operates in its business, a paint factory or
paint manufacturing plant at Cleveland, Ohio, which paint factory
or paint manufacturing plant is of reputable appraisal value of substantially less than $1,000,000. The average daily production of the
plant is 4,000 to 5,000 gallons of paint and 5,000 to 6~000 gallons of
roof coating. Such Acorn company has facilities for the purchase
and storage of raw materials in carload quantities. It also has a
paint laboratory with a staff of four men. The respondent corporation, The Franklin Paint Co., occupies as its place of business rented
office space on the premises of the Acorn Refining Co. for which
space it pays rent to such Acorn company. And it is from the Acorn
Refining Co.'s factory premises that respondent corporation ships its
paint to its customers. Besides paint and paint products, respondent
also purchases various other supplies and services used in its business
from said Acorn company.
(d) Prior to the issuance of the complaint and until about January,
1930, substantially all of the capital stock of the respondent corporation, The Franklin Paint Co., was owned in equal proportion by S.
S. Sanders and E. M. Katz, president and secretary-treasurer, respec-

THE FRANKLIN PAINT CO.

250

273

Findings

tively, of the respondent, who also own in equal proportion all vf
the capital stock of the Acorn Refining Co. and are officers of that
company. After the issuance of the complaint the capital stock o:f
respondent corporation, owned by said individuals Sanders and Katz,
was acquired and is now owned by the Acorn Refining Co.
(e) The Franklin Paint Co., respondent, is one o:f eight corporations whose stock, ranging from $10,000 to $100,000 authorized par
value, is similarly owned by the Acorn Refining Co. They are similarly engaged in procuring paint manufactured by the Acorn Refining Co. and selling the same to the public throughout the United
States. It is marketed by said companies as paint of their own respective line and manufacture. For instance, it is sold by The
Franklin Paint Co. as the Franklin line of paints; by the Progress
Paint Co. as the Progress line of paints; by The Madison Paint Co.
as the Madison line of paints. To other purchasers it is sold by the
Acorn Refining Co. as the Acorn line of paints. The products sold
by the respondent corporation comprise from about 20 per cent to 25
per cent of the output of the Acorn Refining Co.
(f) Evidence was introduced on behalf of respondent to the effect
that the prices charged by the Acorn Refining Co., to the respondent,
The Franklin Paint Co., for said paint are the Acorn Refining Co.'s
so-called " blue-book " prices less 15 per cent; and that such prices
represented only the Acorn Refining Co.'s cost; that all the profits
in the distribution of the paint to the public are allowed to accumulate in the name of The Franklin Paint Co. and are taken out mainly,
if not entirely, in the form of salaries to said Katz and Sanders instead of through the declaration of dividends.
(g) Evidence was also introduced through respondent's witnesses
tending to show that the business of the Acorn Refining Co. and said
other eight corporations, including respondent, which are engaged
in selling and distributing paint manufactured by the Acorn company, is considered by the officers of the Acorn company and of respondent as one business. That any such relationship exists between said companies is not disclosed to the purchasing public.
Testimony was also given, largely by said S. S. Sanders, president
of respondent, substantially to the effect that care is also taken
to avoid disclosing any such relationship to the salesmen who sell
the paint to the public for the various companies referred to, and
that such nondisclosure enables these companies to sell more paint,
and makes possible the solicitation and sale of the paint by several
of the respective companies in any given locality or commnnity
by reason of the nondisclosure in such communities of the existence
of such relationship or that. in reality it is all the same paint which
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is being sold under different company names and labels. As part
of such nondisclosure each of said respective companies, although
located on the same premises, represents itself as being located at
a differently named street address. Testimony was also adduced
by respondent to the effect that instead of continuing to conduct
respondent's business under its name as an unincorporated trade
name, it was incorporated so that, among other things, respondent
could receive a listing and rating in the commercial rating publications of R. G. Dun & Co. and of Bradstreet's in such a way as not to
disclose or reveal any relationship or connection with the Acorn Refining Co. or other company.
(h) In the sale and distribution of its paint and the conduct
of its business, respondent corporation is a middleman instead of a
manufacturer. The prices at which it sells its said paint to the public
are middleman's prices and not factory prices or factory wholesale
prices as represented. The profits which respondent makes in the
sale of said paint and its costs therein, which profits and costs are
included in its paint price and ultimately borne by the consumer,
are in fact middlemen's costs and profits. The relative costs and
prices covering the various colors, years and types of containers
involved are illustrated by the following (using the color white,
1-gallon cans and the year 1930 as representative): The cost to Acorn
Refining Co. of the paint material in 1 gallon of paint was $1.16.
The price which the Acorn Refining Co., the manufacturer, charged
respondent for such gallon of paint was $1.624 for the first four
months of 1930 and $1.573 for the remainder of the year. The
Franklin Paint Co.'s price at which it sold such paint to the public
was $3.32 less 5 per cent discount for cash with order, or net within 60 days, and with freight paid on all orders shipped by freight
and amounting to more than $10. The prices per 1-gallon can of
the same paint as sold throughout the same States and on similar
terms by The Progress Paint Co. was $3.75, and by the Madison
Paint Co., $3.85 with a 20-cent to 25-cent reduction during the
latter part of the year.
(i) In the evidence adduced is testimony tending to show that outside house paint of quality comparable with that of respondent's
paint is marketed and available to the purchasing public through
retail stores at $2.75 per 1-gallon can, as testified to by a paint manufacturer of Cincinnati marketing paints throughout various States
which are also covered by respondent; that substantially comparable
quality paint of the largest paint manufacturer in the industry is
marketed through retail stores to users and consumers throughout
the United States as retail prices from $2.50 to $2.75 per 1-gallon
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can, as testified to by an official of such manufacturer. Some of the
other testimony on this point included that by a retail dealer who
stated he sells house paint of the best or highest quality at a price
of $2.65 per gallon in 100-gallon lots; also testimony by a paint
manufacturer, selling largely to industrial plants for maintenance
purposes, that in his opinion paints of certain costs, delivered to the
carrier, ranging from $1.17 to $2.09 per gallon would be sold through
dealer channels in 1-gallon cans at certain retail prices to the consumer which ranged from $2.80 to $4.70 per gallon. Upon the whole
record the Commission finds that the prices at which respondent sells
its said paint to the public are not less to the extent of $1 to $1.50
per gallon, or by about 40 per cent, than prices at which paints of
similar or comparable quality are available to the purchasing public
or at which the purchasing public can buy the same from competitors
or retail stores.
PAR. 9. The aforesaid representations, statements, and assertions
of The Franklin Paint Co., respondent corporation, with respect to
the manufacture of its paint and the facilities and organization
therefor, its plan or method of distribution without the intervention
of middlemen, and its prices and the savings afforded customers, all
as more particularly set forth in paragraph 7 hereof, are and have
been false, misleading and deceptive, and have and had the capacity
and tendency to mislead and deceive the purchasing and consuming
public into purchasing respondent's paint and paint products in the
beliefs, which are erroneous, that said representations, statements,
and assertions are true in fact, and that(1) Respondent corporation is the manufacturer of said paint and
in its sale and distribution thereof acts as a manufacturer and not a
middleman; that respondent's customers in purchasing from respondent thereby deal directly with the manufacturer of said paint;
that respondent corporation directly owns, operates, and controls a
large modern paint factory in which it manufactures said paint; that
it is the largest direct-to-user paint manufacturer in the world and
that its manufacturing plant is a million-dollar factory; that it owns,
operates and controls a large warehouse, modern paint mills, vats:
tanks, and other manufacturing equipment as part of its facilities
used by it in the manufacture of its paint; that it purchases raw
materials for its paint in large quantity, and stores, tests and processes the same in the manufacture of its paint; that it employs a
factory superintendent and a staff of paint experts and paint makers;
that its factory, warehouse, tanks, paint mills, vats, and other manufacturing facilities above mentioned are as pictorially and otherwise
represented in its said sales literature and are operated by respondent
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in the manufacture of its paint and paint materials, and that the entire output of its said factory is required and used to supply the
demand of respondent corporation's customers.
(2) That because respondent is the manufacturer of said paint
and owns, operates, and controls said large manufacturing facilities
and distributes its paint from itself as manufacturer directly to purchaser without the intervention of middlemen, respondent is able to
and does sell to its customers paint at lower prices than paint of
equal quality can be or is sold by competitors or retail stores or can
be purchased by the public through retailers; that its prices are
manufacturer's prices or factory prices which by reason of its method
of distribution do not include cost, profits, or other charges of any
middleman; that by reason of its manufacturing facilities and operations and such method of distribution, respondent gives its customers the benefit of, and its prices afford to purchasers, the savings
of all such costs, profits, or other charges of middlemen, and that
the extent of such savings afforded by respondent to its customers
are from $1 to $1.50 per gallon or about 40 per cent as compared to
the prices which the purchasing public must otherwise pay in purchasing paint of equal quality from retail dealers or competitors.
PAR. 10. In the evidence respecting the effect upon competitors of
the use by a paint distributor or by a paint seller of misrepresentations as to the ingredients and quality of its paint and as to being a
manufacturer selling direct to purchasers without the intervention of
middlemen, is testimony o:f four witnesses experienced as directors
or managers of sales or otherwise in the promotion of the sale of
house paint and paint products of manufacturers or distributors selling in competition throughout the several States in which respondent also sells its paint.
The testimony of these witnesses was given mainly as their views
or respective opinions based upon or as a result of their experience
in the business, and included testimony to the effect that the use on
the part of any paint distributor of representations which are untrue
is a detriment to competing concerns or others engaged in the same
business; that it destroys confidence on the part of the consumer, the
buyer, in his ability to know whether he is getting what he is paying
for; that the misrepresentations by a distributor of paint of the
quality or ingredients thereof is " extremely harmful to the business
of competitors "; that the use of false or misleading representations
has a tendency to divert trade from other competitors selling similar paints; that the misrepresentation as to the composition or quality of paint is "a general detriment to the whole trade "; that misleading representations by a paint distributor increases the burden
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upon competitors to meet such competition; that representations of
being a manufacturer selling direct to consumers to the exclusion of
middlemen, whether true or false, would have an effect or tendency
to substantially divert trade from competitors; that business has
definitely been lost by one witness's company because of such representations by competing concerns not including the respondent; that
a seller's misrepresentations of an inferior paint as first quality
paint would divert business from competitors if the prices were
less than the competitors' price for first quality paint, that such diversion would depend upon the price.
It was stipulated by respondent that certain Commission witnesses
about to be sworn and consisting of five other members of paint
manufacturing or distributing companies selling in general competition in the same territory in which respondents are selling, if called
as witnesses, would testify that untruthful advertising is unethical
and that it tends, in their opinion, to divert business or trade from
those engaged legitimately in a similar business; and that such stipulation may be used with the same effect as though such witnesses
were actually sworn and so testified. It was also conceded of record
by respondent that "deliberately false advertising is unethical",
and " contrary to good morals ".
PAR. 11. Upon the record the Commission finds that the aforesaid
false, misleading, and deceptive representations, statements, and
assertions, as set forth in the foregoing findings and used by respondent in the course and conduct of its said business, are methods
of competition in interstate commerce which (a) are unfair and are
characterized by deception; (b) have been pursued by respondent
against the interest of the public; (c) have the capacity, tendency
and effect of injuring the public and unfairly diverting trade from
respondent's competitors and otherwise injuring and prejudicing
said competitors in their business; and (d) operate as an unfair
competitive advantage to respondent and a detriment to and burden
upon the legitimate paint manufacturing and marketing industry
in this country.
CONCLUSION

Respondent's use in its said paint marketing and distributing
business of the false, misleading, and deceptive acts and practices
under the circumstances and conditions hereinabove set forth are
unfair methods of competition contrary to the public interest, and
are and have been injurious and prejudicial to the public and to the
competitors of respondent and constitute a violation of the provisions of section 5 of the act of Congress approved September 26,
632-33-19

278

FEDERAL TRADE COMMISSION DECISIONS

Order

16 F. T.C.

1914, entitled "An act tv crE:ate a Federal Trade Commission, to
define its powers and duties, and for other purposes"·
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal' Trade Commission upon the record, including the pleadings, the evidence, stipulations, and upon argument of counsel, and the Commission having
made its findings as to the facts with its conclusion that respondent
has violated the provisions of section 5 of the act of Congress approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ",
It is now oraerea, That, in the course of the sale or distribution in
interstate commerce of paints or paint products, the respondent
corporation, The Franklin Paint Co., its officers, directors, agents,
representatives, servants, and employees, cease and desist:
(a) From directly or indirectly making or causing to be made
any representation, statement or assertion, in advertisements, trade
promotional literature or in any other manner, to the effect that
any such paint or paint product is composed wholly or principally
of white lead, zinc oxide and linseed oil with necessary color pigments and dryers; or that any such paint or paint product does not
contain titanox, barium sulphate, asbestine, silicious material, or any
inert material, if and when such representation, statement, or assertion is not true in fact.
(b) From directly or indirectly making or causing to be made
any representation, statement, or assertion, in advertisements, trade
promotional literature or in any other manner, to the effect that
respondent corporation is the manufacturer of any of said paints
or paint products; that it owns, operates, or controls a paint factory,
or any other paint manufacturing equipment or facilities used in
the manufacture of said paints or paint products; or that customers in purchasing from respondent are thereby dealing directly
with the manufacturer of said products; or that in the sale and distribution of said products by respondent corporation to its customers
the same are sold and distributed by and from the manufacturer
directly to such customers to the exclusion and without the intervention of middlemen, unless and until respondent becomes the
manufacturer and actually owns and operates, or directly and absolutely controls such paint factory and paint manufacturing equipment or facilities by which any and all such products so represented
are manufactured; or unless and until, so long as said paint or paint
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products are manufactured by the Acorn Refining Co. and the relationship subsists between that company and the respondent as set
forth in the findings as to the facts, a full and true disclosure of the
facts of such 1nanufacture by, and relationship of respondent to,
said Acorn Refining Co. be prominently made in conjunction with
such representations.
(c) From directly or indirectly making or causing to be made
any representation, statement or assertion, in advertisements, trade
promotional literature or in any other manner, to the effect that the
prices at which respondent sells its products are manufacturer's
prices; or that by reason of respondent being such manufacturer and
selling its products under a plan or method of distribution by which
all costs, profits, or other charges of middlemen are eliminated, respondent's said prices are less than the prices at which paints of
equal quality are available, or may be purchased from competitors
and from retail stores or through other dealer channels; or that the
benefit of such savings by reason of the elimination of such middlemen accrues to purchasers from respondent, or that such a saving
is a certain definite amount, such as $1 or $1.50 per gallon, or 40
per cent, unless and until respondent owns and operates, or directly
and absolutely controls a factory or manufacturing facilities in or
by which said products are manufactured, and such representations
are otherwise true in fact.
It is further ordered, That respondent corporation, The Franklin
Paint Co., shall within 60 days after the service upon it of a copy
of this order file with the Commission a report in writing setting
forth in detail the manner and form in which it has complied with
the order to cease and desist hereinabove set forth.
Commissioner Ferguson dissenting to issuance of order as to use of
the word "manufacturer"; Commissioner Humphrey dissenting in
memorandum attached.
Dissenting opinion by Ohai1"Jnan Hwmphrey

One who is not a manufacturer is guilty of an unfair practice. in
advertising that he is such, because the public believes that by buying
from a manufacturer they save the middleman's profit.
There is no such element in this case. The respondent is in every
particular regaruing additional profits a manufacturer. He is in fact,
while not a sole manufacturer, a part manufacturer. There may be a
. deception in the technical sense to the public, but there is no injury
to the public.
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This case involves a method of business conduct that it is admitted
increases the sales of the products of the respondent. It therefore
increases competition, and is to that extent in the interest of the
public.
To cause the respondent to cease calling itself a manufacturer,
would do him substantial injury in many ways. It would benefit
no one. I believe that the Commission should issue no order that
is not clearly in the interest of the 'public. This proposition is so
plain that it calls for neither argument nor citation of authorities.
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IN THE MATTER OF

THE MADISON PAINT COMPANY
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOIJATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 2 6, 1914

Docket 1579.

Oomplai:nt, Feb. !5, 1929-Decision, .June 28, 1992

W.bere a corporation engaged in sale and distribution of paints and paint
materials to purchasing and consuming public through large numbers of
solicitors in their respective home or local communities, and through
catalogues, circulars, newspaper and periodical advertisements and other
trade llterature,
(a) Described said paints in Its trade promotional literature as composed
wholly or principally of the best grades of white lead, zinc oxide, and linseed oil, and its outside house paint as a white lead and linseed oil paint of
the highest grade containing only the best and most costly ingredients,
through such statements as "Only the finest raw materials that money
can buy", "Only first quality white lead, zinc, and linseed oil ilnd other
materials", "The finest exterior house paint that money can buy. Made
of the purest ingredients, the result of years of research and experi·ence.
Covers easiest, lasts longest", etc., "You can buy elsewhere roofing and
paints as good • • • but you would have to pay about twice
the • • • low direct factory price", and that . "unscrupulous manufacturers often take advantage" of common erroneous belief that weight
in paint means quality "by loading their paint with barytes or marble
dust, which are both very heavy fillers but which do not wear or cover
well", and that its house paint was "exactly the right weight because It
contains the finest, purest, and the most durable of ingredients";
Facts being its own paint contained (1) such inert pigments as barium sulphate
(barytes) and asbestine in proportions regarded by experts as excessive,
and, by some, as amounting to adulterants in proportions used, and (2)
white lead and zinc oxide only in minor proportions, and formula and
composition required and disclosed approximate pigment and vehicle content of 58 per cent and 42 per cent, respectively, and (a) pigment or solid
content of 86 per cent titanox, 4 per cent lead sulphate, 20 per cent zinc
oxide, 16 per cent barium sulphate and 24 per cent asbestine (with subsequent substitution of 12 per cent white lead for 4 per cent lead sulphate, and
8 per cent barium sulphatre, 20 per cent zinc oxide, 16 per cent barium
sulphate, and 24 per cent asbestine (with subsequent substitution of 12
per cent white lead for 4 per cent lead sulphate, and 8 per cent barium
sulphate for 16 per cent), and (b) vehicle or liquid content of 87 per ceut
linseed oil, in fact diluted by addition of substantial quantities of soya
bean oil, and weight was less than that claimed:
With capacity and tendency to mislead, deceive, and induce purchasing public .
to buy said paint as and for the preferred and demanded high quality
product composed of the generally esteemed white lead, zinc oxide, and
pure linseed oil, with necessary color pigment and dryer, and of the best
and tlnest raw paint materials obtainable, and with no such cheap, Inert
pigments as barium sulphate and asbestlne, or any other inert pigment
other than necessary coloring pigment, or on otller than pure Unseed oH;
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Represented itself as a manufacturer, owning, operating and controlllng
a large modern paint factory, purchasing and storing raw materials in
large quantities, and as an old, million dollar company with hundreds of
employees, paint experts, chemists, laboratory, vats, etc., through depictions of "our giant paint factory", "labortory for research", "aging and
storage tanks", "immense grinders", "shipping platform", etc., antl
through such statements in catalogues and other trade literature addressed
to prospective customers or agents as "World's largest paint factory selllng
direct", etc., "When you have a concern of this size to do business withbacked by prestige and reputation covering nearly a quarter of a century
you can trade with confidence", "You are benefitted • • • by dealing
direct with the factory, • • • the greatest stock of paint • • • in
the country to select from and you get your paint fresh from the mixing
vats • • • ", "One of the finest equipped paint factories • • •
covers two city blocks", "The mixing • • • Is done by the most
modern and up to date machinery in our own new plant", "We do a
tl'emendous volume of business, enabling us to attract the highest skilled
paint-making experts and employ the most modern equipment", "Our
large storage tanks permit us to buy raw materials when prices are lowest
and store them untll ready for use, saving vast sums of money for our
customers", "Our wonderful factory • • • does away with expensive
labor and makes production cheaper", and referred to its huge laboratory
with a staff of chemists, constantly working out new problems and checking raw materials and to Its financial strength of o,·er one million dollars
and its Bradstreet rating of G-.AA; and
(c) Represented itself as selling and distributing Its product directly from
factory to purchaser without intervention of any jobber, wholesaler, retailer,
or middleman and that purchasers In d·eallng with it dealt directly with
the factory and saved themselves the costs, profits, and other charges of
aforesaid Intermediaries and secured their paints at savings of from 2:i
per cent to 40 per cent or from $1 to $2 a gallon less than products of
comparable quality could be bought from competitors or retallers, through
such statements as "The world's biggest paint factory-selling direct to
the user", ''You save $1 to $2 per gallon when you buy", "Selling direct
from the factory is the modern way • • • the middleman who is
chiefly responsible for the high cost or living is completely cut out. Factory to user is the economical road because it brings about a real saYing
without sacrifice of quality", "Before the store-bought paint reaches you,
there is included in the price you pay the profits of many middlemen-the
wholesaler, the jobber, the retailer. At each step in the journey of the
vaint to you, these middlemen add their profit", "Every can sold direct
to users at the low factory price. You pay for paint only. None of your
money goes for middlem,en's profits or expensive advertising", " So many
thousands of • • • customers the country over have welc~med this
money saving paint plan that it takes an immense factory working to
capacity to keep up with the demand. Thousands of dollars • • •
saved and banked by paint users as a result", "We save you from 25 per
cent to 40 per cent on every gallon purchased as we sell direct from the
factory to the user eliminating jobber and middleman entirely", "Besides
their [middlemen's] profits, you have to pay for their costs of doing- business-rent", etc., "• • • oYer half of what you pay for store bought
(b)
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paint goods is for cost of distributing", "Up to date people never think
of going to a stot·e for roofing or paint products any more. Store paints
of comparable quality cost more because of the many middlemed•s profits
you have to pay", "these are factory prices without one cent added for
dealers or jobbers • • • you get lowest factory prices on the finest
pnint that can be made", and ascribed its pretended ability to sell such
alleged high grade products at such a lo'v price to its being "a million
dollar concern", purchasing raw materials in such quantities that it got
"rock bottom prices", and manufacturing in tremendous quantities, with
consequen• very low overhead, etc.;
Facts being it did no manufacturing and neither owned nor operated any
factories, laboratories, etc., but, along with seven other similarly operated
corporate selling organizations, shipped all its paint from a separate
corporate manufacturer (with a reputable appraisal value substantially
less than one million dollars), to which its interests were tied by the
fact of common stock owners and general officers, upon a small part of
the premises of which corporate manufacturer's own place of business
was located, and which manufacturer was the real owner of buildings,
etc., depleted as its own as above set forth, nnd connection with which
manufacturer it carefully concealed and withheld, lt had no paint manufacturing experts, chemists, etc., in its employ but only 22 persons, besides
salesmen, engaged under a sales manager in carrying on sale and distribution of its merchandise, rating referred to was a collective figure
applying to entire group under directors' resolution to that end, aforesaid
corporate manufacturer charged it for paint in question a sum substantially in excess of said manufacturer's cost, its prices were not factory, or
factory wholesale prices, but middlemen's prices, and figures at which it
resold its said paint represented an increase of approximately 100 per
cent over price to it and exceeded those charged purchasing public by
retail stores for paint of comparable quality, and did not represent claimed
savings to purchasing public of 23 per cent to 40 per cent or $1 to $2 a
gallon:
With capacity and tendency to mislead and deceive the purchasing and consuming public and induce purchase of its said paint and paint materials
by such public in the erroneous belief that said false, misleading, and
deceptive representations were true in fact, and with effect of injuring
the public and unfairly diverting trade from and otherwise injuring and
prejudicing competitors in their business, and of operating as an unfair
comvetitive advantage to it and a detriment to and burden upon the
legitimate paint manufacturing and marketing Industry of the country,
and with capacity and tendency so to do:
Held, That such practices, under the circumstances set forth, were to the
injury and prejudice of the public and competitot·s, and constituted unfair
methods of competition.

Mr. Henry Miller for the Commission.
Squire, Sanders &: Dempsey and !1!'1'. Samuel Doerfler, of Cleveland, Ohio, for respondent, and Mr. Thomas J. McFadden, of 'Vashington, D. C., for Unfair Competition Bureau of the Paint &
Varnish Industry (Amicus Curiae).
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SYNOPSIS OF COMPLAINT

Reciting ,its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission
charged respondent, an Ohio corporation engaged in the sale and
distribution of paints to the trade and consuming publ,ic throughout
the United States through advertisements in newspapers, magazines,
and similar publications, catalogues, circulars, letters, pamphlets,
and similar sales literature, and through salesmen and agents, and
with principal office and place of business in Cleveland, with misrepresenting the composition and quality of its product, its business
!'.tatus or ad vantages, and pr,ices, and advertising falsely or misleadingly in regard thereto, in violation of the provisions of section
5 of such act, prohibiting the use of unfair methods of competition
in interstate commerce.
Respondents, as charged, engaged as aforesaid, represented its
outside house paint as composed wholly or principally of white lead,
zinc oxide, and linseed oil, as being a wh,ite lead and linseed oil
product of the highest grade, and as containing no barium sulphate.
siliceous matter, calcium carbonate, or other inert material; the fact
being that the product ,in question was not such a paint as claimed, .
but was inferior thereto, contained white lead and linseed oil in
minor proportions only, had a pigment portion containing approximately 23 per cent, 17 per cent, and 9 per cent, of barium sulphate!
siliceous matter, and calcium carbonate, respectively, and that 19
per cent of the liquid content was other than linseed oil.
Respondent further, as charged, represented itself as a manufacturer of paints and paint materials, owning and operating a large
factory and other manufacturing equipment, and selling directly to
the purchaser or consumer without the intervention of middlemen,
at manufacturers' prices, and as thereby saving purchasers the costs
and profits of jobbers, wholesalers, retailers, and middlemen, and selling its products at prices lower than those at which similar products
could be purchased from competitors; the facts being that respondent
did not manufacture, directly or indirectly, products in question, or
sell same directly, as above claimed, but sold same at dealers' prices,
including middlemen's costs and profits, and at prices which were not
lower than those of its competitors for similar products.
The use of such representations, statements, and assertions, as alleged, "has been and is calculated to mislead and deceive, and said
representations, statements, and assertions had and have the capacity
and tendency to, and did, mislead and deceive large or substantial
numbers of the purchasing and consuming public into, and thereby
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caused them to purchase said products in and because of, the erroneous beliefs that said false, misleading, and deceptive representations, statements and assertions" were true in fact, and the aforesaid
false, misleading, and deceptive acts and practices of respondent" had
and have the capacity and tendency to and do unfairly divert trade
from said competitors," who sell and distribute their paints, without
misrepresenting their business methods, or facilities, or their products or the terms under which marketed; all to the injury and
prejudice of the public and respondent's competitors.
Upon the foregoing complaint, the Commission made the following
RE:FORT, FrNDINGs As TO THE FAcTs, AND OnDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commis~on, to define its powers and duties: and for other purposes", the
Federal Trade Commission on February 25, 1929, issued and thereupon served its complaint in this proceeding upon The Madison
Paint Co., a corporation, respondent above named, charging it with
the use of unfair methods of competition in commerce in violation of
the provisions of section 5 of said act.
Respondent entered its appearance by counsel and on March 25,
1929, and February 12, 1931, respectively, filed answer, and amended
and supplemental answer, to said complaint. By such answers
respondent admitted certain allegations in said complaint, including
all of paragraph 1 thereof, and denies others therein. Thereafter,
the matter being ready for the taking of testimony and other evidence with respect to the charges in 'the complaint: hearings therefor
were held before an examiner of the Commission thereunto duly
appointed, at which hearings oral testimony, documentary evidence,
and other exhibits were introduced in evidence by counsel for the
Commission in support of said complaint and by counsel for the
respondent in opposition thereto. By agreement the hearings were
held and the evidence taken in a consolidated proceeding covering
not only this case but also the proceedings before the Commission
upon complaints issued against The Franklin Paint Co., Docket No.
1567, and The Progress Paint Co., Docket No. 1575. Said evidence
was duly recorded and filed of record in the office of the Commission,
and thereafter a stipulation by respondent, dated November 6, 1931,
and relating to certain matters of fact in issue, was submitted and
filed by its counsel.
Thereupon, by agreement of and with the opportunity for the filing of briefs by counsel, the proceeding was brought on for final
hearing before the Federal Trade Commission, and was heard upon
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oral argument of counsel for the respondent and counsel for the
Commission, the latter having filed brief while counsel for the respondent elected to submit the case upon oral argument without
brief. And the Commission having now duly considered the record,
and being fully advised in the premises, makes this its report stating
its findings as to the facts and its conclusion drawn therefrom:
FINDINGS AS TO. THE FACTS

PARAGRAPH 1. Respondent The Madison Paint Co. is a corporation
organized under the laws of the State of Ohio in March, 1921, and,
at all times since, doing business as such Ohio corporation with its
office and place of business in the city of Cleveland in said State.
The said business of respondent is the sale and distribution of
paints and paint materials to the purchasing and consuming public
throughout the several States of the United States. The said paints
are designated and sold by respondent as the Madison line of paints
and they consist largely of outside house paint for use upon dwellings and other buildings and property. Respondent advertises,
offers for sale, and sells its paints and paint materials (a) through
and by means of salesmen and agents who, on behalf of respondent,
solicit purchase orders for said products from the purchasing and
consuming public throughout the several States of the United States;
(b) also through and by means of catalogues, circulars, letters, color
cards, pamphlets, and similar sales or trade promotional literature
in which it describes, represents, and offers for sale its paints and
paint products, and which it causes to be sent and delivered from
time to time by mail and by said salesmen and agents, and otherwise, from its place of business in Cleveland, Ohio, through and
into many other States of the United States to numerous customers
and prospective customers in such other States; (c) and through
and by means of advertisements published by it from time to time
in newspapers, magazines, and similar publications of general circulation among the purchasing public throughout the United States
and in various sections thereof.
Respondents said salesmen and agents who are active, number
between 1,500 and 2,000. They are employed by respondent on a
commission basis and solicit orders for and sell said products in
their respective home or local communities throughout. the United
States. Respondent's means of contact with many of such salesmen
is limited entirely to correspondence and to said sales or trade promotional literature which is supplied to such salesmt:n and used by
them in soliciting trade for respondent. As a result and because
of said advertising, soliciting, and offering for sale, many members
of the purchasing public throughout tl'ie United States are thereby
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induced from time to time to purchase said paints and paint materials from respondent. The customers' purchase orders, and their
remittances of the purchase price, for the products so purchased,
are transmitted from various States to respondent at its place of
business in Cleveland, Ohio. To complete the sale and in making
distribution and delivery of its products pursuant to said purchase
orders, respondent causes its paints and paint materials so ordered
and sold to be transported und delivered from Cleveland, Ohio,
through and into other States of the United States to the respective
purchasers thereof in such other States.
In so conducting its business respondent has, in the course thereof,
continuously maintained a current of commerce between the State
of Ohio and other States of the United States, and is and has been
engaged in interstate commerce in such sale and distribution of its
paints and paint materials. Annual gross sales of its products aggregated $125,502.27 for 1928, $350,583.09 for 1929, and $332,854.30
for 1030. Said products are distributed by respondent in the usual
commercial containers such as 1-gallon cans, 5 and 10 gallon cans,
kegs, half barrels, and barrels. Shipments are made in small quantities of a few gallons up to comparatively large quantities depending
upon the amount ordered by the respective customer; and such shipments are forwarded by parcel post, express or freight as desired.
Throughout the territory covered by respondent in its sales there
are many competing brands and makes of house paint and similar
paint materials offered for sale and sold to the purchasing and consuming public through the retail stores and by dealers, distributors,
and manufacturers. At all times in the course and conduct of its
business respondent has marketed its paints and paint materials and
conducted its said business, in direct, active competition with such
competing products and with many individuals, partnerships and
other corporations engaged in the sale and distribution of paints and
paint materials in commerce in, between, and among the several
States of the United States.
PAR. 2. In and through the methods and means used by respond·
ent in advertising, offering for sale and selling its paints and paint
materials, as hereinabove set forth, and for the purpose and with
the effect of thereby inducing the purchasing public to purchase said
paints, respondent has made, and has caused its paint to be offered
for sale, sold, and distributed to the purchasing and consuming
public upon various representations, statements, and assertions to
the following effect :
That respondent's outside house paint is composed wholly and
principally of the best grades of white lead, zinc oxide, and linseed
oil; that its outside house paint is a white lead and linseed oil paint
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of the highest grade; that it contains nothing but the highest and
best class, grade, or quality of paint ingredients, the highest and
costliest ingredients; that said paint is not adulterated with cheap
imitations or low-grade substitutes; that in its manufacture respondent's policy is to make paint of the very best grade instead of loading
it up with cheap fillers which lessen the durability of the paint; that
some people think that weight in paint means quality, but that this
is not the case, that unscrupulous manufacturers often take advantage of this belief by loading their paint with barytes (i. e., barium
sulphate) or marble dust, which are both very heavy fillers but which
do not wear or cover well, that said paint of respondent is exactly
the right weight because it contains the finest, purest, and the most
durable ingredients.
PAn. 3. The following are among the specific representations of
the above-named type as they have been printed by respondent in
its said sales or trade promotional literature:
EIGHT POWERFUL REASONS FOR BUYING MADISON NATIONALLY FAMOUS PAINTS

1. Quality :Madison Paint is 100 per cent quality. Only the finest raw materials that money can buy enter into its manufacture. (P. 1, Catalogue,
Com. Ex. 24; p. 10, Com. Ex. 35.) 1
What goes into Madison Paint-A-1 Ingredienta.-The first secret of Madison
quality is the use of the highest grade ingredients. Only first quality white
lead, zinc, and linseed oil and other materials are used. (P. 5, Catalogue, Com.
Ex. 24.)
100 per cent quality paint in every ccm.-Every can or barrel of Madison
Paint comes to you with quality in every can. The Madison label is your
assurance that the contents are absolutely 100 per cent quality paint as good
as money can buy anywhere. (P. 5, Catalogue, Com. Ex. 24.)
It is an economic fact that the amount of good you can get out of any prod·
uct-be it paint, foods, or clothes, is governed entirely by the amount of good
you put into it. Only the very best grade of zinc oxide, white lead, linseed
oil, and color pigments are used in making Madison paint. Its quality can
not be surpassed and is only equalled by the best. (Com. Ex. 24, Catalogue,
p. 13.)
.As further assurance The Madison Paint Co. guarantees that Madison paints
are made from the finest, .A-1 grade, raw materials obtainable. (Com. Ex. 27,
Printed Circular; See also Com. Ex. 35, Catalogue; Resp. Ex. 24, current cir·
cular, and current catalogue, Resp. Ex. 23, p. 4.)
Madison house paint made from highest grade materials. (Com. Ex. 29,
Color Card.)
Madison house paint.-The finest exterior house paint that money can buy.
:Made of the purest ingredients, the result of years of research and experience.
Covers easiest, lasts longest. The beauty and luster of this paint makes customers proud of their homes. Increases value of property. Beautiful, protec·
tlve, durable. {Com. Ex. 32, price list.)
Madison best grade paints contain only the purest and finest of ingredients
and are made fresh to your order. Cover an average of 300 square feet to
~

Exhibits not published.
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the gallon, two coats, and give you a firm, hard, glossy, surface that will last
for years. Try them at our risk. (Com. Ex. 34-C, customer's copy of order
blank.)
Madison uses the finest paint materials, mixes them sclentlllcally and employs
the best paint-making talent to produce a product it can proutlly o!Ier as
the best. (Com. Ex. 35, Small Cntalogue, p. 3.)
This paint Is of the finest quality and will stand up under ordinary conditions
for at least five years of excellent service. It has fine covering quality, spreadIng easily and going a great distance and a very beautiful appearance.
It is our policy to make paint of the very best grade instead of loading paint
up with cheap fillers which lessen the durability of the paint.
l\lauison exterior house paint is constructed ot' pure linseed oil, white lead
and zinc oxide. (Com. Ex. 37, letter to customer.)
Does the weight of paint tJrove its qualityt-Weight has nothing whatever
to do with quality in paint. Some people think that weight means quality, but
this Is not the case. Unscrupulous manufacturers often take advantage of
this belief by loading their paint with barytes or marble dust, which are both
very heavy fillers but which do not wear or cover well.
Madison house paint is exactly the right weight because it contains the
finest, purest, and the most durable of ingredients. Of course, the weight
varies slightly, depending on the color purchased, but averages from fifteen to
sixteen pounds to the gallon. (Com. Ex. 139, Current Salesmen's Instruction
Booklet, p. 25.) (Com. Ex. 140, 1930 Salesmen's Instruction Booklet, p. 15.)
Does anybody sri! better paint or roofing than The Madison Paint Company?
No. We sell the finest paint and roofing that can be made-regardless of
price. That's why our products last for years, keeping their life, luster, and
beauty. (Com. Ex. 140, Salesmen's Instruction Booklet, p. 9.)
The quality of all l\Iadison paint products is the very best that Js possible
to put into paints. A higher price would not and could not buy any higher
quality. Madison Paints are not "cheap" paints, which are the most costly
fn the long run. They are the best paints you can buy, sold at the lowest
prices consi~tent with quality.
Madison uses only the finest quality A-1 grade ingredients. These are
scientifically ground and mixed in the most modern machines by highest
skilled paint makers. This means that you get 100 per cent quality paint
products, as fine as you can buy anywhere no matter what price you would be
willing to pay. We use only the best quality materials. Madison products
are not adulterated with cheap imitations or low grade substitutes. The mixing is •lone scientifically in the most up-to-date machinery so there Is perfect
mixing and most important-perfect blending. Our men have the knowledge, the knack, and the experience and know how to produce in every Madison
product a quality that Is famed as 100 per cent excellent, every ounce uniform,
full body, and smoothly ground. True, you can buy elsewhere roofing and
Paint as good as Madison sells you-but you would have to pay about twice
the Madison low direct factory price.
• • • We pride oursel\·es on the superfine quallty of this superior house
paint. We go the limit to make it the best house paint you can buy no
matter what price you pay. Of course, we use only the highest grade and
costliest Ingredients, but the real secret of unsurpassed quality in Madison
house paint is the skill with which we proportion, mix, grind and blend these
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Ingredients. In our enormous fuctory at Cleveland where we prepare thousands of gallons daily, we employ the greatest pnint-mnklng experts who use
the latest and most modern equipment. (Resp. Ex. 23-A, Current Catalogue,
pp. 3, 6, 10.)
PAR. 4. The representations with respect to the composition of said
outside house paint as set forth ,in paragraph 2 hereof were used
throughout a period of more than two years prior to the issuance of
the complaint and for a period of approximately ten months thereafter, without any substantial change. Evidence was introduced
by respondent that thereupon and iiL certain parts of its sales or
trade promot,ional literature used, beginning with the season of 1930,
there was incorporated a change in the text of such representations
to the extent of eliminating the specific mention of the terms " white
lead"," zinc oxide", and" linseed oil" as constituting the ,ingredient
of the paint, and substituting therefor such other expressions to the
effect that in the manufacture of the paint respondent uses "only the
highest grade and costliest ingredients "; that " Madison uses only
the finest quality A-1 grade ingredients", (Resp. Ex. 23-A); "the
finest A-1 grade raw materials obtainable" (Resp. Ex. 24); that
the paint contains " only the purest and finest of ingredients "
(Com. Ex. 34-C). The above described changes did not el,iminate
the other representations with respect to the composition of its paint
as described in paragraph 2 hereof, and respondent continues to use
in its sales promotional literature sa,id representations to the effect
that the paint contains nothing but the costliest and the highest and
best class, grade, or quality of paint ingredients; that said paint is
of the very best qual,ity regardless of price, and is not adulterated
with cheap imitations or low-grade substitutes; that some people
think that weight in paint means quality, but that this is not the
case, that unscrupulous manufacturers often take advantage of this
belief by loading their paint with barytes (i.e., barium sulphate) or
marble dust which are both very heavy fillers but which do not wear
or cover well, that said paint of respondent is exactly the right
weight because it contains the finest, purest, and most durable
ingredients.
PAR. 5. In truth and in fact said house pa,int as marketed by respondent throughout said period of years under the representations
described in paragraphs 2, 3, and 4 hereof, is not and has not been a
white lead and linseed oil paint, nor has it been composed wholly or
principally of white lead, zinc oxide, and linseed oil, with or without the necessary color pigments, but in fact contained and still contains white lead and zinc oxide only in small or minor proportions
with a barium sulphate or barytes content both as a separate ,ingredient and as a large p1·oportion of a combination ingredient,
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titanox; and, during a period, was made with the oil ingredients
conta,ining soya bean oil which was substituted in part for linseed
oil as hereinafter described.
(a) It is established by the evidence and by stipulation of respondent that the composition of said paint and the basic master
formula under which the same has been manufactured, since about
January 1, 1931, are as follows:
MASTER FORMULA CoVERING PERIOD SINCE JANUARY

1, 1931

Pigment (I. e., the solids, comprising 57.77 per cent of the paint) :
Per cent

TitanoX---------------------------------------------------~bite leau-----------------------------------------------Zinc------------------------------------------------------Asuestine__________________________________________________
Barium sulphate (also known as barytes)------------------Vehicle

(1.

3G
12
20
24
8

Total------------------------------------------------ 100
e., the liquid portion comprising 42.23 per cent of the paint) :
Per rent

Linseed oil------------------------------------------------ 87
Mineral spirits and dryers (1. e., volatile liquid)-------------- 13
Total------------------------------------------------ 100

(b) It is also established, by evidence adduced by respondent,
that prior to the change of the above formula and during the period
from October 26, 1925, to December 31, 1930, more than three years
immediately prior to the issuance of the complaint and for a considerable period of time thereafter, respondent's said paint was
manufactured under the following master formula, subject, however, to the exception stated below with respect to the item of
linseed oil :
MASTER FORMULA CoVERING PERIOD OCTOBER

Pigment
paint) :

(1.

26, 1925,

TO DECEMBER

31, 1930

e., the solids in tbe paint consisting of 57.77 per cent of tbe
Per cent

TitanoX--------------------------------------------------Lead sulphate--------------------------------------------Zinc oxide------------------------------------------------Barium sulphate------------------------------------------.\sbestine--------------------------------------------------

36
4
20
16
24

TQtal------------------------------------------------ 100
Vehicle (i. e., the liquid portion, consisting of 42.23 per cent of the paint) :
Per cent

Refined linseed oi'----------------------------------------- 87
Oil dryer and thinner-------------------------------------- 13
Total------------------------------------------------ 100
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(c) In manufacture the paint was processed through the grinders,
mixers, and other manufacturing machinery in batches of 83 gallons
each. It was the duty of the factory workmen engaged in producing
the paints to introduce the ingredients in certain designated quantities which would be sufficient to produce 83-gallon batches and
would correspond to the relative proportions named in the above
formulre. In the manufacture of the paint under said master formula covering the period October 26, ·1925, to December 31, 1930, it
was not purely linseed oil which was in fact used for the ingredient
listed as " refined linseed oil, 87 per cent," but besides linseed oil
there was actually used soyabean oil in the proportion of 7 gallons
to each batch of 83 gallons of paint. Such 7-gallon substitution of
soyabean oil was made during the incumbency of a former factory
superintendent of the Acorn Refining Co., Mr. Rumberg, who served
as such for several years and until July, 1929. Testimony of the succeeding factory superintendent of the Acorn Refining Co., H. L. \Villiams, was introduced by respondent to the effect that beginning
October, 1929, the amount of soyabean oil substituted for linseed oil
was 6 gallons in every 83 gallons of the paint; that such substitution
of soya bean oil for linseed oil was made because "in our estimation "
such soyabean oil "is as good an oil in that quantity as linseed, and
as we had an oversupply of soyabean oil at that time, we used it to
eut down our inventory, and that only was done until the first of the
year 1930 "; also that the cost of soyabean oil was higher than the
cost of linseed oil (Tr. p. 1171).
(d) In proof of the composition of said paint there is also evidence, introduced by counsel for the Commission, as to the ingredients in seven different samples of the paint as determined by
chemical analyses made by paint chemists of the United States Bureau of Standards. Five of such samples were 1-gallon cans of the
paint procured prior to the issuance of the complaint from shipments to purchasers. The other two were 1-quart cans obtained
directly from a distributor of paints in Cleveland, Ohio, after the
date of the complaint. All samples were procured prior to said use
of the changed formula adopted January 1, 1931, and during the
period of the use of said master formula of the period of October 26,
1925, to December 31, 1930. In comparison with such last-named
formula the results of said analyses as given in evidence showed some
variation or differences in the relative proportions or percentages of
the various ingredients in these particular samples or specimens, but
were in substantial accord with the specifications in the master
formula in the following important respects: Kind or name of ingredients used; the total amount of inert pigments in the paint; total
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amount of active pigments in the paint and the relative proportions
of the pigment and the vehicle or liquid.
(e) Titanox is a paint pigment consisting of 75 per cent barium
sulphate, also called barytes, and 25 per cent titanium dioxide.
Thus, when expressed by its component parts, the item of 36 per
cent titanox in the above-stated master formulre may be rendered
9 per cent titanium dioxide and 27 per cent barium sulphate. The
respective items of 8 per cent and 16 per cent barium sulphate in
the above-mentioned master formulre used prior and subsequent to
January 1, 1931, are barium sulphate ingredients which are in addition to the barium sulphate present in said titanox and is free from
barium sulphate. The said 8 per cent barium sulphate and 24 per
cent asbestine in the currently used master formula above stated,
and the 16 per cent barium sulphate and 24 per cent asbestine in
said former master formula, are inert paint pigments, while the
remaining pigments listed in said formulre are known as active paint
pigments.
(f) Barium sulphate is an inert pigment having little or no
opacity, i. e., hiding power, and is a very cheap ingredient in comparison with lead, zinc, or titanox. From figures supplied by respondent covering the years 1927 and since, the cost of the barium
sulphate in the paint was less than 1 cent per pound as compared
to the average of 672 cents per pound for zinc oxide and from 63,4
cents to 9 cents per pound for lead. Through the same period the
cost of titanox ranged from 672 cents per pound to 1172 cents with
an average for the period of a little less than 9 cents per pound.
Barium sulphate is a relatively heavy material of approximately the
same bulk as titanox, but of about 35 per cent to 60 per cent greater
bulk than zinc and lead, respectively. Asbestine is a siliceous material which is likewise inert and has little or no opacity in comparison
with lead, zinc, or titanox. It is also a comparatively cheap pigment
with an average cost of less than 1 cent per pound for the above-mentioned period. Such asbestine is of much greater bulk than lead or
zinc or the other pigments in the paint. The comparative bulk of
these materials may be expressed by the facts that it requires only
23.74 pounds of asbestine to make 1 gallon in volume, whereas it requires, respectively 56.74 pounds of lead, 47.15 pounds of zinc, 35.82
pounds of titanox, and 35 pounds of barium sulphate to make 1 gallon
in volume in each instance. Said inert pigments such as barium sulphate and asbestine are paint ingredients of low class or merit, and
they do not rank among the finest or best paint pigments which are
on the market and in general use. Titanox is a comparatively
newly discovered paint ingredient which is classed as an active pig632-83-20
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ment. Respondent introduced testimony, however, to the effect that
it is chemically inert. It has high hiding power, and as shown by
the figures above-stated, it has about 60 per cent greater bulk than
lead and 35 per cent greater than zinc. The pigment is used by
some manufacturers as one of the pigments for first quality paint,
but its properties or qualities as a paint pigment are not so generally or widely known among the purchasing public as are those
·
of white lead and zinc oxide.
(g) Wh,ite lead and zinc oxide are paint pigments of high quality
and have long been known and recognized as such in the paint industry and trade, and by painters and the consuming public generally. They rank high and are extensively used by paint manufacturers as the principal pigments for paint of highest or best qual,ity.
Linseed oil is likewise recognized and considered as a product of
highly desirable qualit,ies and merit for use as the oil ingredient of
paint. Outside house paint consisting wholly or principally of white
lead, zinc oxide, and linseed oil w,ith necessary color pigments and
dryer, and white lead and linseed oil paint, are paints which are
among those of the highest grade or best quality and have been considered and generally recognized as such among paint manufacturers, dealers, users, and consumers. And pa,ints composed wholly
or principally of such ingredients, and white lead and linseed oil
paint, are in demand by the purchasing and consuming public, and
the composition of such paints ,is a sales advantage and an important
factor which is conducive to the sale of such paints. White lead
and linseed oil paint has white lead as its pigment, exclusive of
color,ing pigment, and linseed oil as the oil ingredient. Such paint
has long been used by master painters for outside house paint, and
is the type of paint which is frequently mixed by hand as used or
needed for any particular painting job. The reputation and recognition of such lead and oil product as paint of first or best quality
has existed among painters and the public generally for many years.
(h) Much evidence was introduced with respect to the quality of
respondent's paint and the effect of the ingred,ients therein as compared to high quality paints, white lead and linseed oil paints, and
paints manufactured of white lead, zinc oxide, and linseed oil or
paints containing only the best or highest class paint ingredients.
The witnesses called by counsel for the Commission on these points
included paint chemists of the United States Bureau of Standards
and a number of paint chemists and others having long experience in
the manufacture, formulation, testing, and sale of pa,ints. The evidence adduced embraces testimony of such witnesses to the effect
that respondent's said paint is inferior in quality to paint composed
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wholly or principally of white lead, zinc oxide, and linseed oil,
white lead and l~nseed oil paints, or paints composed of the highest
class or best paint ingredients; that the said inert pigments in respondent's product, barium sulphate and asbestine, are in excessive
proportion to the active pigments; that of the pigment of first or
best quality paints a maximum of, or not more than, 15 per cent of
inert mater.ials can be used without reducing the quality of the paint
below first class or best paints, and that in many of the best quality
paints on the market a much smaller proportion than 15 per cent of
inerts is used, that the large proportions of inert materials in respondent's said paint are excessive and that by reason of the use
thereof respondent's paint is not only cheapened as to cost of materials, but is also of an infer,ior or reduced quality; that such inert
pigments are fillers and extenders and considered by some in the
excessive proportion used in respondent's paint as adulterants.
Respondent's witnesses in this regard-comprising principally the
superintendents of the factory where the paint was made, which
super,intendents formulated the product, and another paint expert
of long and varied experience-testified to the effect, among others,
that respondent's paint is first quality and that said inert pigments
therein have various necessary or desirable effect particularly because
of the use in the paint of said titanox ingredient; and that said inert
pigments notwithstanding their cheapness in price and lack of
opacity are not excessive. The term" reenforcing pigments" is used
in respondent's testimony to designate said inert ingredients. In its
sales promotional literature described in paragraph 3 hereof, respondent represented in effect that barytes, which is barium sulphate, is a product which is often used to load cheap paint and is a
very heavy filler but does not wear or cover well (Com. Ex. 139, p.
25; Com. Ex. 140, p. 15).
(i) Respondent's said house paint as made under said master formuloo used prior to and since January 1, 1931, weighs 14 pounds to
the gallon and not 15 to 16 pounds, as represented by respondent on
page 25 of Commission's Exhibit 139 and Commission's Exhibit 140,
page 15, quoted in paragraph 3 above. (All percentages or relative
proportions of paint ingredients in these findings are given on the
basis of weight of the product, unless otherwise stated.)
PAR. 6. Upon consideration of the record the Commission finds
that some of the purchasing pnblic do not believe paints composed as
respondent's in fact is and has been are of as high quality as paints
composed wholly or principally of white lead, zinc oxide, and linseed
oil, with or without color pigment, or white lead and linseed oil
paint, or paints of equally high quality. And the Commission fur-
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ther finds that respondent's said representations with respect to the
composition of its paint, and to the effect that its paint is composed
wholly or principally of white lead, zinc oxide, and linseed oil, is a
white lead and linseed oil paint, and that all the ingredients thereof
are of the highest class of raw paint materials obtainable, all as
more fully set forth in paragraphs 2, 3, and 4 hereof, are and have
been false, misleading, and deceptiv:e, and had the capacity and
tendency to mislead, deceive, and induce the purchasing public to
purchase said paint in the erroneous beliefs that said representations
are and were true in fact and that the -paint was in fact so composed;
that said paint does not and has not contained other ingredients, nor
said barium sulphate and asbestine, as above described, nor any inert
paint pigment other than necessary coloring pigment; that the oil
in the paint was in fact purely linseed oil at all times throughout
the use of such representations as to linseed oil, and that it did not
contain any such soya bean oil as was in fact substituted for linseed
oil to the extent above stated in the manufacture of the paint under
said master formula used prior to January 1, 1931.
PAR. 7. The said false, misleading, and deceptive representations
above set forth have been made by respondent with knowledge that
the said paint was not in fact composed wholly or principally of
lead, zinc, and linseed oil and was not a white lead and linseed oil
paint as represented, but was in truth manufactured with the ingre·
dients as described in paragraph 5 hereof, contained said barytes or
barium sulphate besides asbestine, titanox, and soya bean oil.
Throughout the period in which said false, misleading, and deceptive
representations were used, prior or subsequent to the issuance of the
complaint, respondent's customers were not advised or informed by
respondent through its trade promotional literature that in fact said
paint is not in truth composed as stated in its representations above
described or that it contained barytes or barium sulphate, or asbestine
or any inert materials, or titanox or soya bean oil, or that the white
lead and zinc oxide therein constituted only a small or minor part of
the pigment. Respondent has not followed the practice used by
some paint manufacturers of printing the formula upon the label
on the commercial containers of the paint or otherwise disclosing
the actual ingredients in the paint.
PAR. 8. Further, in the course and conduct of the business of promoting and effecting the sale and distribution of its paints and paint
materials as hereinabove described, respondent has caused, through·
out the period of more than two years prior to the issuance of the
complaint and thereafter, and still causes its said paints and paint
materials to be offered for sale and sold to its customers, the pur-
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chasing and consuming public of the several States, upon various
representations, statements, and assertions to the following effect:
(1) That respondent is a manufacturer of paints and paint materials, and manufactures said products which it markets; that for
such purpose it owns, operates, and controls a large modern paint
factory and other paint manufacturing equipment; that respondent's factory is the "million dollar Madison paint :factory", and
that respondent is " a million-dollar company "; that its factory
keeps over 400 people busy producing and preparing the thousands
of gallons of paint which are shipped every day to Madison customers everywhere in the United States; that it employs the highest
skilled paint-making experts and most modern equipment; that its
factory, paint vats, grinding mills, and other manufacturing machinery or facilities are as pictorially represented in its said trade
or sales promotional literature; that it has been engaged in said
business for a quarter of a century, or :for 23 years or more; that it
purchases and stores raw materials in large quantities, has a huge
laboratory with a staff of chemists, and carefully mixes, grinds, and
selects the paint ingredients.
(2) That in the sale and distribution of its paint and paint materials respondent acts as a manufacturer and not as a middleman
or dealer; that it sells and distributes its paints and paint materials directly from the factory to the purchaser or consumer without the intervention of any jobber, wholesaler, retailer, or middleman; that the prices at which respondent sells and distributes said
products are manu:facturer's prices or factory prices and do not include any of the costs, profits, or other charges of any jobber, wholesaler, retailer, or middleman; that in purchasing from respondent,
purchasers thereby deal directly with the manufacturer and save to
themselves the costs, profits, and other charges of jobbers, wholesalers, retailers, and middlemen; that because respondent is the
manufacturer of said products they are of better quality than similar products sold by competing dealers, and that respondent's prices
for its products are cheaper and lower than the prices at which
similar products of like quality can be purchased from respondent's
competitors or from retail stores; that in purchasing said products
from respondent the purchasers thereby save to themselves the costs,
profits, and other charges of any and all middlemen or dealers; that,
by reason of its advantages in being a large manufacturer and selling
at factory prices direct to consumer, its prices on paint are from $1
to $2, or from 25 per cent to 40 per cent, less than competitors'
prices :for similar quality paints or the prices at which such similar
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quality paints are sold by, or may be purchased by the public from,
retail stores, or from competitors.
PAR. 9. The following are specific instances of the foregoing representations, statements, and .assertions which are among those
respondent has caused to be set forth in its sales or trade promotional literature :
(a) On the outside cover of respon9ent's catalogue (Com. Ex. 24)
large factory buildings are depicted in silhouette with the statement
in large red lettersWORLD'S LARGEST PAINT FACTORY SELLING DIRECT
TilE 1\!ADISON PAINT COMPANY
CLEVELAND, OHIO

On the inside of the catalogue, which is arranged so as to appeal
to the purchasing public and is displayed to purchasers and prospective purchasers by respondent's salesmen, appear such representations as follows:
The Madison Paint Co., with its quarter of a century record for ~:;quare dealing, its immense factory and its enormous financial resources, stands back of
this guarantee and stands ready to make good on the provisions without argument. [Inside cover page.]
EIGHT POWERFUL REASONS FOR. BUYING MADISON NATIONAL FAMOUS PAINTS

2. Saving-You save $1 to $2 per gallon when you buy :Madison Paint.
6. Fresh Paint-Madison Paint comes to you fresh from our giant paint vats.
It never deteriorates on dealers' shelves ( p. 1). (Com. Ex. 35, p. 10.)
You deal with confidence when you buy from the world's biggest paint
factory I Selling direct to the user I
The chief purpose of this book, of course, Is to tell you bow to get tbe best
quality of paint and to save money.
After you bave read our direct-from-factory-to-you story, we feel sure
that you will be 100 per cent sold on our direct plan.
Before we go Into tbe details and give you tbe sound reasons wby and bow
you can save money buying paint direct-it is natUl'al that you should want
to know who the Madison Paint Co. is.
Below we show a plcturization of our giant paint factory-the biggest
paint factory in the world selling direct to the user over tbe heads of the
middlemen. This gives you a good idea of the size and magnitude of this
great factory. At the sides of this page we show you pictures of scenes from
inside the factory. Here you see the Immense grinders that grind the ingredients into the most minute fineness. Also are shown the large mixers
where the mixing is done by powerful machinery that insures perfect mixing-a quality so necessary in good paint to insure utmost coverage and long
life.
When you have a concern of this size to do business with-backed by prestige and reputation covering nearly a quarter of a century, you can trade with
confidence and know in advance you wlll receive a square deal on all your
transactions.
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You take no risks whatever when you buy Madison Paints. You are absolutely protected by our reputation and 23 years of fair dealing (p. 2).

On the same page and in conjunction with the foregoing statements are set forth the following:
(1) Depiction of a large factory and factory warehouse with the
following legend :
THE GREAT MADISON P A.INT F ACTOBY

One of the finest equipped paint factories for the production of high grade
paints. Covers two city blocks and keeps over 400 people busy producing and
preparing the thousands of gallon!'l of paint which are shipped each day to
Madison customers everywhere in the U. S. (p. 2).

(2) Six depictions of factory scenes as being actual pictures of
factory equipment and facilities operated by the respondent, the
Madison Paint Co., as part of the Madison paint factory, respectively, and described as "Laboratory for research"; "Ageing and
storage tanks "; "Battery of grinding mills "; "Filling into containers "; "Labeling and packing"; "Shipping platform."
Further representations in the catalogue appear as follows:
Our factory-t(}-User plan brings a million dollar paint plant right to your
door! Thousands of satisfied customers. Even though we may be miles away
from you-all the convenience of trade in your home town is yours.
The Madison local service man is at your beck and call to l1elp and advise
you on your painting needs and pt·oblems; use him. Let him assist you and
show you how the gigantic l\Iadison paint factory, with its great resources, is
brought to your very door.
Selling direct from the factory is the modern way of doing business. The
middleman, who is chiefly responsible for the high cost of living is completely
cut out. Factory-to-user is the economical road because it brings about a real
savings without sacrifice of quality.
You are benefited in many ways by dealing direct with the factory. You
have the greatest stock of paint, roofing, varnish, enamel in the country to
select from and you get your paint fresh from the mixing vats.
The Madison Paint Co. has been in business nearly a quarter of a centuryis rated at "one million dollars" by the Bradstreet mercantile agency. If you
want to know more about us, we are pleased to refer you to the Cleveland
Trust Co. or any other financial institution in Cleveland.
Cleveland, Ohio, is known as the heart of America's paint business. More
paint products are made in Cleveland than anywhere else in the world. And
:Madison-the largest direct selling paint factory in Cleveland-in 23 years
has done more than its share to build this wonderful reputation for its city
(p. 3).
Save money on paint! Buy from Madison factory-Save $1 to $2 per gallon!
BANK THE SAVINGS

Before the store-bought paint reaches you, there is included in the price you
pay the profits of many middlemen-the wholesaler, the jobber, the retailer.
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At each step in the journey of the paint to you, these middlemen add their
profit. Over half of what you pay for store-bought paint goes for distributing.
WITH MADISON

You

PAY FOR PAINT ONLY

Contrast this expensive round-about way with the Madison direct-from-thefactory way. Every can of Madison paint or varnish is manufactured in our
own mammoth factory and sold direct to users at the low factory price. You
pay for paint only. None of your money .goes for middleman's profits or expensive advertising.
WHOLESALE FACTORY PRICES

When you buy Madison paint in this economical, direct way, you keep the
middlemen's profits. Besides you get the finest quality paint made from honest
materials by highly skilled workmen in a most modernly equipped paint factory. The low wholesale factory price saves you $1 to $2 on every gallona worth-while saving.
Madison paint has been sold by this direct-from-factory method for a great
number of years. So many thousands of Madison paint customers the country
over have welcomed this money-saving paint plan that it takes an immense
factory working to capacity constantly to keep up with the demand. Thousands
of dollars have been saved and banked by paint users as a result (p. 4).
IIIGHER PRICE CAN NoT BUY BETTElR PAINT

Just because Madison paint sells for $1 to $2 per gallon less than other paint,
do not think it is cheap paint. The saving on Madison paint hasn't a thing
to do with quality. The saving is made possible by eliminating expensive distribution methods. The quality of Madison paint is such that if you paid the
regular high paint store price for our paint, you could not buy better quality
than Madison. And the chances are you couldn't buy as good.
MILLIONS OF DoLLARS-THOUSANDS OF BunDINGS SAVED BY PAINT

Paint for protection is the cry that has made itself beard and felt through
the length and breadth of the land. The saving to America's property owners
through the use of good paint is beyond compute. There are two major savings
possible with paint-saving the surface from deterioration and saving the building from depreciation. And now Madison comes with a third major savingthat is saving on tlle paint itself because you buy at wholesale factory prices.
Use Madison paint and save three ways.
SCIENTIFICALLY MIXED

The mixing of Madison paint is done by the most modern and up-to-date
machinery in our own new plant. The blending of the ingredients is always
absolutely perfect (p. 5).
We give you the low factory cash price and give you credit (p. 7).
Here is another saving step in buying Madison paint. Not only do you get
fresh paint direct from the factory at the wholesale factory price and on 60
days' credit-but we pay the freight besides.
It you order amounts to $10 or more, this free freight privilege is yours.
This removes all uncertainty of what the Madison paint will cost you delivered
to your town.
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Madison low factory prices mean no extras! No additional costs!
Buy all your paint needs from this million dollar factory (p. 8).

(In conjunction with the foregoing statement on page 8 of the
catalogue appears the depiction of large factory buildings similar to
the depiction appearing on page 2 of the catalogue.)
Direct from 1\ladison vats to you.
MADISON PAINT IS ALWAYS FRESH

It comes fresh from our mixing vats to you. Every year we make and sell
millions of gallons of paint and roofing and ship it right out to our thousands
of customers as fast as we make it. Stale shelf-worn paint can not begin to
give you the covering and long life that you can get from !l!adison fresh paint.
You not only save money but you get better paint. Thus the Madison direct-toYou plan is double-barreled economy. Madison paint comes to you fresh-and
full strength and whole body which means Madison paint goes farther in covering capacity and stays on better, giving longer wearing quality.
WHY MADISON FACTORY MIXED PAINT IS SUPERIOR

Did you ever try to mlx your own pa1nt1 If you have, you probably know
the big job it is. The lead, zinc oxide, and oil must be constantly paddled by
hand-but no matter how long or how bard you stir it, you can not begin to get
the perfect blend that we do at the factory with our powerful grinders and
giant mixers. It takes hours of grinding and agitating by machinery to secure
a thorough mixture so the combined materials are blended into an even, smooth
paint. Ready-mixed paint-fresh from the factory-is the only paint you
should e,·er consider using. That's :Madison paint (p. 12).

(In conjunction with the above statement on page 12 appears the
depiction of a factory scene with battery of paint-mixing machinery.)
EXPERT SKILL IN THE MAKING

But the use of the best ingredients is only half of the battle. Unless these
materials are scientifically proportioned, skillfully blended and perfectly mixed,
the value in using them is virtually lost. There is a certain art in paint making
that required expert skill and modern machinery to the highest degree. In our
enormous factory at Cleveland, we do a tremendous volume of business. This
enables us to attract the highest skilled paint-making experts and. employ the
most modern equipment.
WHOLESALl!l FACTORY PluCES

Madison paints cost you $1 to $2 less per gallon, not because of cheapened
quality, but because we sell you direct !rom our factory at wholesale and save
you many middlemen's profits by giving you the wholesale factory price. Besides we give a genuine free trial-60 days to pay, and pay the freight (p. 13).
MADISON FACTORY OUTDOOR SERVICE TEST

Up on the roof of the giant Madison paint factory at Cleveland there is
probably the most u.nique test for paint ever used in the entire history o! the
paint Industry.
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We have constructed on our roof penthouses, resembling skylights, which
are used for testing not only Madison-but most all well-known paint brands.
It is Madison's outdoor laboratory. • • • The Madison Paint Co., Cleveland, Ohio. (Inside back cover.)

(In conjunction with the above statement is shown a sketch or
depiction of roof penthouses with paint-testing panels.) (Com. Ex.
24, 1929 Catalogue-Cover pages and pp. 1, 2, 3, 4, 5, 7, 8, 12 and 13.)
(b) In the magazine advertisements, Commission's Exhibits 25
and 26, respondent sets forth a large depiction of factory buildings
and manufacturing plants with such statements as follows:
• • • The Madison Paint Co., the largest paint concern in the world sell·
lug direct from the factory, invites you to be the local agent and take orders
from property owners, farmers, managers of industrial plants and factories.
One of the few propositions in direct sell1ng actually good for $5,000 to $10,000
a year.
Save users $1 to $2 a gallon-60 days credit-Freight allowed. Besides selling 100 per cent quality paint you have the greatest sales argument in the world.
Direct from factory saves users $1 to $2 per gallon-you give 60 days' creditand freight is allowed. You can not beat it. The painting business is a sound
one-a steady year 'round business. Property owners must use paint for protection as well as decoration. Every year millions are invested in it. With
this new direct selling plan and powerful arguments you can get practically
all the painting business in your locality. (Com. Ex. 26, also Ex. 25, magazine
advertisements.)

(c) On the first page of respondent's printed circular, Commission's Exhibit 27, is shown a depiction of what purports to be factory
buildings and in connection with which also appears the following
statement:
.Average $18 a day as the local agent for this million dollar paint factoryearn easily $4,000 to $10,000 a year.
No investment necessary-No experience required. .A gol<.l mine opportunity
awaits you in this offer. The Madison Paint Co., steadily increasing its business for nearly a quarter of a century, invites you to join their successful
men and be a local agent where a lifetime job and u brilliant future ls yours.
You can be your own boss, come and go as you please and become an established success in your community with an income of at least $100 per week
and you don't have to have any experience-we show you how.

On the inside of such circular are depictions of factory scenes such
as chemical laboratory, shipping room and batteries of tanks and
grinding mills with factory workmen. Among the printed statements accompanying such depictions appear the following:
Showing one of the research rooms of our up-to-date laboratory located on
the root. of the Madison factory .
.A corner of the labeling and packing department in the Madison shipping
room.
Partial view of a battery of gl'imlet·s in the house una bum pnlnt ul'purtment
of the Madison pnlnt factory.
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Be the Madison paint agent in your locnlity. Easy for you to make over
$100 a week steadily, 12 re11sons why you will make good. 1, you represent
a million dollar company. • • * 8, you sell direct from the factory. • • •
.As soon as you show your customers a saving of $1 per gallon and when
You explain that this million dollar factory ships them fresh paint, absolutely
guaranteed, you will be tiooded with orders.

. On the last page of such circular appears among others the followmg statement:
You don't have to use high pressure selling methods. Madison selllng outfit
uctually takes the orders for you.
The literature Is so plain and the pictures and Illustrations are so clear tbat
orders come to you with hardly any work on your part. Tbere is nothing like
it in the paint business. In fact there is nothing like it in the entire sellin~
field. (Com. Ex. 27.)

(d) On the color card, Commission's Exhibit 29, respondent sets
forth among other things the following:
MADISON' HOUSE AND ll.ARN PAINTS PllOTECT AND BEAUTIFY
YOU11 PROPERTY

The Madison Paint Company
l\Ianufacturers
Cleveland-Ohio. (Com. Ex. 29, Color Card.)

(e) In form letter, Commission's Exhibit 31, the following representation appears among others:
Our local representative, Mr. John Johnson, thought you might enjoy a visit
to the Madison Paint Co. factory, At his request I am happy to extend to you
a cordial invitation to visit us whenever you are in Cleveland. The writer wlll
consider It a pleasure to show you personally thru our modern million dollar
factory and to explain to you how paints and roofings are made.
.l\Ieanwl!ile your nume has been placed on the record of our company as one
privileged to receive our wholesale prices on all of our products including our
exterior house and barn paints, our l\fasticote asbestos liquid rooting and any
interior paint or varnish that you may require.
We save you from 25 per cent to 40 per cent on every gallon purchased as we
sell direct from the factory to the user, eliminating the jobber and middleman
entirely.
If you can not visit our factory personally, our district service man wlll
gladly bt·lng our factory to you by showing you our catalogue, painted samples
and color cards and by olrering helpful suggestions for color combinations.
(Com. Ex. 31, Sales Promotional Letter.)

(/) Respondent's small catalogue (Com. Ex. 35) contains tl1e depiction of large factory buildings or manufacturing plant with the
following statement made in connection therewith:
Here's why you save money buying paint and rooting from the factory,
Selling direct from factory is the modern way of doing business. Before the
store-bought paint reaches you, there Is included in the price the profits of
many mldcllemen-the wholesaler, the jobber, the retailer. Besides their
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profits, you have to pay for their costs of doing business-rent, clerk hire,
deliveries. Over half of what you pay for store-bought paint goes for cost of
distributing.
Get wholesale factory prices. But why should you, the consumer, pay for
these high costs of doing business? Contrast this expensive round-about way
with the Madison direct-from-the-factory way. Every gallon of Madison paint
and roofing is made in our own mammoth factory and sold for middlemen's
profits or high costs of selling. All of your money is spent to secure the utmost
paint value for your money.
Eliminating the middleman saves you $1 to $2 per gallon: When you buy
Madison paint in this economical direct way you keep the middleman's profits.
The wholesale factory price saves you $1 to $2 on every gallon-a worth-while
saving. So many thousands of satisfied Madison paint customers have welcomed this money-saving paint plan that it takes an immense factory working to
capacity to keep up with the demand (pp. 2, 3).

(g) In respondent's current catalogue, respondent's Exhibit 23A,
there is displayed on pages 2 and 3 a depiction of large factory
buildings or manufacturing plant and six pictures of factory scenes
showing manufacturing machinery and equipment. Accompanying
said depictions are such statements as follows:
A MILLION-DOLLAR ROOFING & PAINT FACTORY

Roofing and paint of superb Madison quality could only be produced in a
plant like this-an up-to-date building covering two whole city blocks and
keeping more than four hundred people employed, using the most up-to-date
processes and the finest machinery money can buy. Only the very best
methods of doing business could keep this gigantic plant running twenty-four
hours a day.
Now you can buy all your roofing and paints direct from this great milliondollar factory and save one half.
We have been selling roofing and paint through direct factory representatives like the salesman who is showing this catalog to you, for a quarter of a
century. The gigantic business we have built-its nation-wide reputationprove that this is the practical and economical way for you to buy your supplies. Up-to-date people never think of going to a store for roofing or paint
products any more. Store paints of comparable quality cost more because
of the many middlemen's profits you have to pay, and because of the way
paint settles and goes bad when It stands for weeks and months on manufacturers', jobbers', and dealers' shelves.
Buy direct from the mlllion-dollar Madison paint factory-assure yourself the finest quality at the lowest prices.
Go through this book carefully. Read all about this great million dollar
paint company. Note the factory pictures showing how carefully, scientifically,
and thoroughly we mix, grind and select the paint ingredients and how carefully
we guard every step in making Madison Roofing and Paints to be certain that
you get the very finest quality products which human skill can produce.
Pictured opposite is our immense million-dollar paint factory in Cleveland,
Ohio, where Madison Roofing and Paints are manufactured.
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On page 6 of said current catalogue is likewise set forth the depiction of large factory buildings or manufacturing plant with
such statements as follows:
You Buy DmECT FROM FACTORY-You SAVE .25 PER

CENT

TO 40 PER

CENT

We can make this tremendous saving to you on your roofing and paints
because of our saving in selling cost. One of the biggest items that adds
to the cost of ordinary paint is the high cost of distribution when sold through
jobbers and dealers. The manufacturer must make a profit and then the
jobber and the wholesaler and the retailer must make a profit. And all these
Profits are added to the price you pay. But when you buy your roofing and
Paints from Madison you buy quality products direct from the factory, so
there are no dealers or jobbers' profits to add to the price. You get the low
direct factory price. That's why you can save 25 percent to 40 percent.
Selling direct to you from the factory brings you another advantage in
addition to saving money. Because you eliminate the jobber and dealer,
Madison paint comes to you fresh from our mixing vats (p. 6).

Among the further representations in such current catalogue are
the following :
You can pay much more for your house paint than we ask, but you can not
buy better paint. Remember these are factory prices without one cent added
for dealers or jobbers. When you buy Madison paint you buy direct from the
factory and you get lowest factory prices on the finest paint that can be made.
You can pay less than these Madison low direct factory prices, but to buy
cheaper does not protect your buildings (p. 10).
Buy all your paint needs direct from the Madison factory and save money
(pp, .2()...21).
I have given you every good reason for using Madison paint products.
I have explained fully how all l'IIadlson paint products are made right here
in our million-dollar paint factory, and how they are sold direct to you from
this factory at the lowest wholesale factory prices, saving you big money
(p. 22, Resp. Ex. 23-A., Current Catalogue).

(h) Respondent's current printed circular (Resp. Ex. 24) contains the following on the front page over the name Jerry Lowell,
general manager, the manager of the l\fadison Paint Co. :
I am at the head of a great roofing and paint business at Cleveland Ohio,
Which is the center for all paint making in this country, and I am looking for
a man like you to represent this great company In your locality.
My company has been in business for 25 years, selling roofing and paints
direct to users at wholesale prices, and o.s a result has grown into a milliondollar concern. Our sensational plan of selling direct from the factory has
enabled us to build up a tremendously successful business, and to employ a
wide-awake man in eYery community to share in the generous profits.

On the inside of such circular is perpetuated said depiction of
large factory buildings or manufacturing plant in conjunction with
which appear, among others, such statements as follows:
This million-dollar factory backs you. For 25 years supplying roofin~ and
paints direct to users.
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When you represent this company, rou will be the factory representative
for one of the greatest and most complete lines of fine quality roofing and
paints made.
The Madison Paint Co., Cleveland, Ohio. (Resp. Ex. 24.)

(i) On respondent's letterhead (Resp. Ex. 25}, which was adopted
since the issuance of the complaint and is currently used in letters to
customers and to salesmen, is set forth a depiction of large factory
buildings or manufacturing plant, similar to the depictions in its
catalogues and circulars above described, and upon such depiction
of factory is superimposed in large print the nameTHE MADISON PAINT COMPANY (Resp, Ex. 25)

(k) In respondent's current book of instructions, Commission's Exhibit 140, for use of its salesmen in their sales promotional work,
appear the following:
1. Who is the Madison Paint Co.? You represent one of the largest, oldest,
and most reliable paint companies in the country. In business for twenty-four
years, we have built up a reputation for making the finest paints, varnishes,
liquid roofing, and stains that can be manufactured. We are not jobbers.
Every gallon of paint is made up fresh in wonderful modern machinery in our
enormous factory. We sell direct to the customer, which means "The best
paint at the lowest price." The customer saves money and gets better, fresher
material than if he paid retail prices for stale paint or roofing bought from
paint or hardware stores (p. 4).
31. If "cheap" paint is so unsatisfactory, why do people sell it? Local stores
can not sell first class paint as cheaply as you can. They have too many expenses to meet, such as rent, light, heat, factory, profit, and selling. They
also have to make a profit. If they sold paint as good as ours they would have
to charge $1 more per gallon and nobody would buy from them. So they frequently handle inferior paint selling at a few cents per gallon less than ours,
thinking that people won't know the difference. Some mall order concerns also
sell "cheaper" paints but they are not high grade paints like ours and do not
cover as well nor last as long. They also sell cheap tar or low grade asphalt
roofings, not high grade asphalt roofing like l'vlasticote. Mail-order houses do
not have neighborhood service men like we do. They have to spend thousands
of dollars just on postage, catalogues, and radio. They send out hundreds of
the!>e catalogues just to get a single order. Their expenses are therefore so
great that they can only atrord to give the customer a "cheap" grade of paint
or roofing (p. 9).
32. Why can the Madison Paint Co. sell such high grade paint and roofing at
sueh a low price?
Because: 1. We are a million dollar concern and buy raw material in such
large quantities that we get rock bottom prices.
2. We discount all our bills which is a still further saving.
3. Our large storage tanks permit us to buy raw materials when prices are
lowest and store them until ready for ~se, saving vast sums of money for our
customers.
4. Our wonderful factory with floor to floor method of making paint in modern
machinery does away with expensive labor and makes production cheap~r.
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5. We manufacture such tremendous quantities that our overhead and cost
of production is very low (pp. 9-10).
" " " We have a huge laboratory with a staff of chemists constantly working out new problems and making sure that raw materials are up to standard.
They have done this for years and will continue to do so (p. 10).
What is the financial strength of the Madison Paint Co.? Over $1,000,000.
See Bradstreet for our rating of G-Aa. Established in 1906, and growing bigger
every year. We are not jobbers but manufacture every gallon of paint we sell
(p. 20). (Com. Ex. 140; See similar representations in Com. Ex. 139.)

PAR. 10. The true facts in regard to said representations are and
have been as follows:
(a) Respondent corporation, the Madison Paint Co., is not a manufacturer and does not manufacture any of the paint, or other products, which it markets, but procures such products from the Acorn
Refining Co. at certain prices charged therefor by such Acorn company. The Madison Paint Co., respondent corporation, does not
own, control, or operate any such paint factory, factory warehouse,
paint vats, grinding, mixing, or other paint manufacturing equipment or facilities as represented and depicted in its sales or trade
promotional literature, or any other paint manufacturing equipment
or facilities. The authorized capital stock of such Madison company
is $25,000, par value, and all its physical property, listed on its books
at $1,107.94, consists of furniture and fixtures such as office desks,
chairs, adding machines, typewriters, files, and other office equipment, which are used in the promotion, sale, and distribution of its
products. Its other assets consist of cash, accounts receivable,
deferred assets in the form of prepaid salesmen's expense, with all
assets totaling between $15,000 and $20,000. Said Madison corporation does not employ any paint manufacturing experts, chemists, or
any other employees engaged in manufacturing. Besides said salesmen respondent corporation's regular employees number 22, and all
are engaged under the supervision of a sales manager in the work
of promoting and effecting the sale and distribution of its merchandise. It is not a million dollar company or manufacturer. Respondent corporation does not purchase, store, test, or otherwise
handle or use any raw materials for the manufacture of paint or
paint materials; nor does respondent have any paint laboratory
with a staff of chemists.
(b) The said Acorn Refining Co. is an Ohio corporation engaged
since about the year 1914 in the manufacture of a complete line of
paints or paint products and roof coating, which, in the course of
its business it sells to the purchasing and consuming public, including industrial plants and other users and consumers, throughout the
United ~tutes, as well as supplying said products, at prices herein-
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after stated, to the respondent and to seven other similarly situated
corporations including the Progress Paint Co. and the Franklin
Paint Co., respondents in Dockets 1575 and 1567, respectively. Said
Acorn Refining Co. has, and operates in its business, a paint factory
or paint manufacturing plant at Cleveland, Ohio, which paint factory or paint manufacturing plant is of reputable appraisal value of
substantially less than $1,000,000. The average daily production of
the plant is 4,000 to 5,000 gallons of paint and 5,000 to 6,000 gallons
of roof coating. Such Acorn company has facilities for the purchase
and storage of raw materials in carload quantities. It also has a
paint laboratory with a staff of four men. The respondent corporation, the Madison Paint Co., occupies as its place of business rented
office space on the premises of the Acorn Refining Co. for which
space it pays rent to such Acorn company. And it is from the
Acorn Refining Co.'s factory premises that respondent corporation
ships its product to its customers. Besides paint and paint materials, respondent also purchases various other supplies and services
used in its business from said Acorn company.
(c) Said depiction in silhouette of factory buildings on outside
of catalogue, Commission's Exhibit 24, is wholly fanciful or fictitious. Evidence was introduced by respondent that the various other
depictions of factory and factory scenes and equipment elsewhere in
its trade' promotional literature are in fact depictions of the factory
and manufacturing facilities of the Acorn Refining Co. The factory
of the Acorn Refining Co. has prominently displayed thereon the
large sign "Acorn " and is an integral part of the building of such
Acorn Refining Co. The depictions of such factory in respondent's
literature have been altered or set forth in such a way as not to show
said sign "Acorn." Also, such depictions are represented in
respondent's trade promotional literature as being depictions of the
Madison factory and of factory equipment and facilities owned or
operated by respondent corporation, the Madison Paint Co. Such
depictions are fictitious in that respondent has no such factory or any
factory, and in that they do not reveal said sign Acorn, which is in
reality on the front of said Acorn factory and an integral part of the
building.
(d) Prior to the issuance of the complaint and until about January, 1930, substantially all of the capital stock of the respondent
corporation, the Madison Paint Co., was owned in equal proportion
by S. S. Sanders and E. M. Katz, president and secretary-treasurer,
respectively, of the respondent, who also own in equal proportion all
of the capital stock of the Acorn Refining Co. and are officers of that
company. After the issuance of the complaint the capital stock of
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respondent corporation, owned by said individuals Sanders and Katz,
was acquired and is now owned by the Acorn Refining Co.
(e) The Madison Paint Co., respondent, is one of eight corporations whose stock, ranging from $10,000 to $100,000, authorized par
value, is similarly owned by the Acorn Refining Co. They are
similarly engaged in procuring paint manufactured by the Acorn
Refining Co. and selling the same to the public throughout the
United States. It is marketed by said companies as paint of their
own respective line and manufacture. For example, it is sold by the
Progress Paint Co. as the Progress line of paints; by the Franklin
Paint Co. as the Franklin line of paints; by the Madison Paint Co.
as the Madison line of paints. To other purchasers it is sold by the
Acorn Refining Co. as the Acorn line of paints. The products sold
by the respondent corporation comprise from about 3 per cent to
9 per cent of the output of the Acorn Refining Co.
{f) Evidence was introduced on behalf of respondent to the effect
that the prices charged by the Acorn Refining Co. to the respondent,
the Madison Paint Co., for said paint and paint materials are the
Acorn Refining Co.'s so-called blue book prices less 15 per cent, and
that such net prices represented only the Acorn Refining Co.'s cost;
that all the profits in the distribution of the products sold by respondent to the public are allowed to accumulate in the name of the Madison Paint Co. and are taken out mainly, if not entirely, in the form of
salaries to said Katz and Sanders rather than through the declaration
of dividends.
(g) Evidence was also introduced through respondent's witnesses
tending to show that the business of the Acorn Refining Co. and said
other eight corporations, including respondent, which are engaged
in selling and distributing paint manufactured by the Acorn company, is considered by the officers of the Acorn company and of
respondent as one business. That any such relationship exists between said companies is not disclosed to the purchasing public.
Testimony was also given, largely by said S. S. Sanders, president
of respondent, substantially to the effect that care is also taken to
avoid disclosing any such relationship to the salesmen who sell the
paint to the public for various companies referred to, and that such
nondisclosure enables these companies to sell more paint, and makes
possible the solicitation and sale of the paint by several of the respective companies in any given locality or community by reason of
the nondisclosure in such communities of the existence of such relationship or that in reality it is all the same paint which is being sold
under different company names and labels. As part of such nondisclosure each of said respective companies, although located on the
632-33-21
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same premises, represents itself as being located at a differently
named street address. Testimony was also adduced by respondent
to the effect that instead of conducting respondent's business under its
name as an unincorporated trade name, it was incorporated so that,
among other things, respondent could receive a listing and rating in
the commercial rating publications of R. G. Dun & Co. and of Bradstreets in such a way as not to disclose or reveal any relationship or
connection with the Acorn Refining Co. or other company. Until
March, 1928, respondent was listed by Bradstreets as follows:
Madison Paint Co. W+HAa

Since then such rating was given as "1V + GAa ", excepting during the latter half of 1930, when through an error, it was listed without the division sign, " + "· Such symbol "W" designates the business of the company as wholesale. "HAa" stands for a capital
rating of $750,000 to $1,000,000 and "GAa" for $1,000,000 and up in
capital rating. Said division sign means that such rating covers two
or more corporations and in this particular case it covers jointly the
respondent, the Acorn Refining Co. and seven other corporations, and
is not a separate rating upon respondent corporation only. In meeting the requirements of Bradstreets for such rating, arrangements
were made whereby the Acorn Refining Co. by its board of directors
passed a resolution to the effect that it would guarantee payment of
the debts or obligations of said other corporations including the respondent. In Dun's commercial rating publication respondent is
classified as a dealer, wholesaler, with a rating of" -2" which means
good credit with a financial rating from $35,000 to $125,000.
(h) In the sale and distribution of its paint and other products,
and the conduct of its business, respondent corporation is a middleman instead of a manufacturer. The prices at which it sells its said
paint to the public are middleman's prices and not factory prices or
factory wholesale prices as represented. The profits which respondent makes in the sale of said paint and its costs therein, which profits
and costs are included in its paint price and ultimately borne by the
consumer, are in fact middleman's costs and profits. The relative
costs and prices of its paint covering the various colors, years and
types of containers involved are illustrated by the following (using
the color white, 1-gallon cans and the year 1930 as representative):
The cost to Acorn Refining Co. of the paint material in 1 gallon of
the paint was $1.16. The price which the Acorn Refining Co., the
manufacturer, charged respondent for such gallon of paint was
$1.624 for the first four months of 1930 and $1.573 for the remainder
of the year. The Madison Paint Co.'s price at which it sold such
p11-irit to the public was $3.85 less 5 per cent discount for cash with
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order, or net within 60 days, and with freight paid on all orders
amounting to more than $10. During the latter part of 1930 respondent reduced its price 20 cents to 25 cents per gallon. The price
per 1-gallon can of the same paint as sold throughout the same
States and on similar terms by the Franklin Paint Co. was $3.32,
and the Progress Paint Co., $3.75.
(i) In the evidence adduced is testimony tending to show that
outside house paint of quality comparable with that of respondent's
paint is marketed and available to the purchasing public through
retail stores at $2.75 per 1-gallon can, as testified to by a paint manufacturer of Cincinnati marketing paints through various States
which are also covered by respondent; that substantially comparable
quality paint of the largest paint manufacturer in the industry is
marketed through retail stores to users and consumers throughout
the United States at retail prices from $2.50 to $2.75 per 1-gallon
can, as testified to by an official of such manufacturer. Some of the
other testimony on this point included that by a retail dealer who
stated he sells house paints of the best or highest quality at a price
of $2.65 per gallon in 100-gallon lots; also testimony by a paint
manufacturer, selling largely to industrial plants for maintenance
purposes, that in his opinion paints of certain costs, delivered to the
carrier, ranging from $1.17 to $2.09 per gallon would be sold through
dealer channels in 1-gallon cans at certain retail prices to the consumer which ranged from $2.80 to $4.70 per gallon. Upon the whole
record the Commission finds that the prices at which respondent
sells its said paint to the public are not less to the extent of $1 to $2
per gallon, or from 25 per cent to 40 per cent, than prices at which
paints of similar or comparable quality are available to the purchasing public or at which the purchasing public can buy the same
from competitors or retail stores.
PAR. 11. The representations, statements, and assertions of the
Madison Paint Co., respondent corporation, referred to and described
in paragraph 8 hereof and used by respondent as hereinabove set
forth, are and have been false, misleading, and deceptive, and have
had the capacity and tendency to mislead, deceive, and induce the
purchasing and consuming public into purchasing respondent's paint
and paint materials in the beliefs, which are erroneous, that said
representations, statements, and assertions are and were true in fact.
PAR. 12. In the evidence, respecting the effect upon competitors
of the use by a paint distributor or by a paint seller of misrepresentations as to the ingredients and quality of its paint and as to being a
manufacturer selling direct to purchasers without the intervention
of middlemen, is testimony of four witnesses experienced as direc-
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tors or managers of sales or otherwise in the promotion of the sale
of house paint and paint products of manufacturers or distributors selling in competition throughout the several States in which
respondent also sells its paint. The testimony of these witnesses
was given mainly as their views or respective opinions based upon
or as a result of their experience in the business, and included testimony to the effect that the use on the part of any paint distributor
of representations which are untrue is a detriment to competing
concerns or others engaged in the same business; that it destroys
confidence on the part of the consumer, the buyer, in his ability
to know whether he is getting what he is paying for; that the
misrepresentations by a distributor of paint o£ the quality or ingredients thereof is "extremely harmful to the business of competitors "; that the use of false or misleading representations has a
tendency to divert trade from other competitors selling similar
paints; that the misrepresentation as to the composition or quality
o£ paint is "a general detriment to the whole trade"; that misleading representations by a paint distributor increases the burden upon
competitors to meet such competition; that representations of being
a manufacturer selling direct to consumers to the exclusion of middlemen, whether true or false, would have an effect or tendency to substantially divert trade from competitors; that business has definitely
been lost by one witness's company because of such representations
by competing concerns not including the respondent; that a seller's
misrepresentations of an inferior paint as first quality paint would
divert business from competitors if the prices were less than the
competitors' price for first quality paint, that such diversion would
depend upon the price.
It was stipulated by respondent that certain Commission witnesses
about to be sworn and consisting of five other members of paint
manufacturing or distributing companies selling in general competition in the same territory in which respondents are selling, if called
as witnesses, would testify that untruthful advertising is unethical
and that it tends, in their opinion to divert business or trade from
those engaged legitimately in a similar business; and that such
stipulation may be used with the same effect as though such witnesses were actually sworn and so testified. It was also conceded
of record by respondent that "deliberately false advertising is unethical", and "contrary to good morals".
PAR. 13. Upon the record the Commission finds that the aforesaid false, misleading, and deceptive representations, statements, and
assertions, as set forth in the foregoing findings and used by respondent in the course and conduct of its said business, are methods of
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competition in interstate commerce which (a) are unfair and are
characterized by deception; (b) have been pursued by respondent
against the interest of the public; (c) have the capacity, tendency,
and effect of injuring the public and unfairly diverting trade from
respondent's competitors and otherwise injuring and prejudicing said
competitors in their business; and (a) operate as an unfair competitive advantage to respondent and a detriment to and burden upon
the legitimate paint manufacturing and marketing industry in this
country.
CONCLUSION

Respondent's use of its said paint marketing and distributing business of the false, misleading, and deceptive acts and practices under
the circumstances and conditions hereinabove set forth are unfair
methods of competition contrary to the public interest, and are and
have been injurious and prejudicial to the public and to the competitors of respondent and constitute a violation of the provisions of
section 5 of the act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the record, including the pleadings 1 the evidence, stipulations, and upon argument of counsel~ and the Commission having
made its findings as to the facts with its conclusion that respondent
has violated the provisions of section 5 of the act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes".
It is now ordered, That, in the course of the sale or distribution in
interstate commerce of paints or paint materials, the respondent corporation, the Madison Paint Co., its officers, directors, agents, representatives, servants, and employees~ cease and desist:
(a) From directly or indirectly making or causing to be made any
representation, statement, or assertion in advertisement, trade promotional literature, or by any other means, to the effect that any such
paint is a white lead and linseed oil paint, or is composed wholly or
principally of white lead, zinc oxide, and linseed oil with or without
necessary color pigments and dryers; or that any such paint does
not contain titanox, barium sulphate, asbestin, silicious material, or
any inert material, if and when such representations: statements, or
assertions are not true in fact.
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(b) From directly or indirectly making or causing to be made any
representation, statement, or assertion in advertisements, trade promotional literature, or by any other means, to the effect that respondent corporation is the manufacturer of any of said paints or paint
materials; that it owns, operates, or controls a paint factory, or any
other paint manufacturing equipment or facilities used in the manufacture of said paints or paint materi!Lls ; or that customers in purchasing from respondent are thereby dealing directly with the manufacturer of said products; or that in the sale and distribution of said
products by respondent corporation to its customers the same are
sold and distributed by and from the manufacturer directly to such
customers to the exclusion and without the intervention of middlemen, unless and until respondent becomes the manufacturer and actually owns and operates, or directly and absolutely controls such
paint factory and paint manufacturing equipment or facilities by
which any and all such products so represented are manufactured;
or unless and until, so long as said paint or paint products are manufactured by the Acorn Refining Co. and the relationship subsists between that company and the respondent as set forth in the findings
as to the facts, a full and true disclosure of the facts of such manufacture by, and relationship of respondent to, said Acorn Refining
Co. be prominently made in conjunction with such representations.
(c) From directly or indirectly making or causing to be made any
representation, statement, or assertion in advertisements, trade promotional literature, or by any other means, to the effect that the
prices at which respondent sells its products are manufacturer's
prices; or that by reason of respondent being such manufacturer and
selling its products under a plan or method of distribution by which
all costs, profits, or other charges of middlemen are eliminated, respondent's said prices are less than the prices at which paint products of equal quality are available, or may be purchased from competitors and from retail stores or through other dealer channels; or
that the benefit of such savings by reason of the elimination of such
middlemen accrues to purchasers from respondent, or that such saving is a certain definite amount, such as $1 to $2 per gallon, or 25
per cent to 40 per cent, unless and until respondent owns and operates, or directly and absolutely controls a factory or manufacturing
facilities in or by which said products are manufactured, and such
representations are otherwise true in fact.
It is further ordered, That respondent corporation, the Madison
Paint Co., shall within 60 days after the service upon it of a copy
of this order file with the Commission a report in writing setting
forth in detail the manner and form in which it has complied with
the order to cease and desist hereinabove set forth.
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Commissioner Ferguson dissenting to issuance of order as to use of
the word "manufacturer"; Commissioner Humphrey dissenting in
memorandum attached.

Dissenting opinion by Chairman Humphrey
One who is not a manufacturer is guilty of an unfair practice in
advertising that he is such, because the public believes that by buying
from a manufacturer they save the middleman's profit.
There is no such element in this case. The respondent is in every
particular regarding additional profits a manufacturer. He is in
fact, while not a sole manufacturer, a part manufacturer. There
may be a deception in the technical sense to the public, but there is
no injury to the public.
This case involves a method of business conduct that it is admitted
increases the sales of the products of the respondent. It therefore
increases competition, and is to that extent in th~ interest of the
public.
To cause the respondent to cease calling itself a manufacturer,
would do him substantial injury in many ways. It would benefit no
one. I believe that the Commission should issue no order that is not
clearly in the interest of the public. This proposition is so plain that
it calls for neither argument nor citation of authorities.
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THE MAT'l'ER OF

THE PROGRESS PAINT COMPANY
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO TIIEl ALLEGED
VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1575.

Complaint, Feb. f6, 19f9-Deoision, June 28, 193f

Where a corporation engaged in sale and distribution of outside house paint
and roof coating to purchasing and consuming public, through large numbers of solicitors in their respective home or local communities, and through
catalogues, circulars, newspaper and periodical advertisements, and other
trade literature.
(a) Described said outside house paint as a lead and oil paint of highest
grade, with pigment content composed wholly of white lead and zinc oxide
and vehicle composed wholly of linseed oil and represented said paint as
made of the finest raw materials obtainable and its roof coating as containing gilsonite in substantial proportions, through such statements in its
trade promotional literature as "the acme of perfection In high grade
lead and oil house paint ", " Cheap paint is easily loaded with powdered
rock or barytes (barium sulphate)", "the only genuine protection • • •
Progress House Paint-good old lead, zinc, and oil", 'the best paint
money can buy • • • You can't afford to use cheap paint. Remember
there is a • joker' in the cheap paint can-it doesn't wear", "Why fool
ourselves? We've found nothing yet that can replace the ingredients our
forefathers used in making paint and that is lead, zinc, and linseed oil I
You can't improve on these products * * *", "'Vhen you buy cheap
paint something has been put into it that costs less than lead or zinc-some
substitute has been added to the linseed oil to cheapen that. Consequently
when you buy cheap paint you are getting just what you pay for. You
suffer in the cost of application which is the big item and the lack of
protection which good paint would give for just a few cents more per
gallon. * • *", "We do not sell linseed oil or white lead separately,
as we know that a customer cannot make as good a paint by hand as we
can through our modern machinery nor as economical ", and so worded its
instructions to salesmen and trade literature as to directly feature and
discuss the asserted and assumed gllsonite composition of its roofing;
Facts being said roof coating did not contain gilsonite in substantial proportions and aforesaid house paint contained (1) such inert pigments as
barium sulphate (barytes) and asbestine in proportions regarded by experts
as excessive, and, by some, as amounting to aduterants in proportions
used, and (2) white lead and zinc oxide only in minor proportions, and
formula and composltion required and disclosed approximate pigment and
vehicle content of 58 percent and 42 percent, respectively, and (1) pigment
or solid content of 36 percent titanox, 4 percent lead sulphate, 20 percent
zinc oxide, 16 percent barium sulphate, and 24 percent nsbestine (with
subsequent substitution of 12 percent white lead for 4 percent lead sulphate,
and 8 percent barium sulphate for 16 percent), and vehicle or liquid content of 87 percent linseed oil, in fact diluted by addition of substantial
quantities of soya bean oil;
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With capacity and tendancy to mislead, deceive, and induce purchasing public
to buy said roof coating as and for one containing gilsonite in substantial
proportions, and said house paint as and for the preferred, demanded, and
long used high quality product composed wholly or principally of the
extensively used and generally esteemed white lead, zinc oxide, and pure
linseed oil, with necessary color pigment and dryer, and of the best and
finest raw paint materials obtainable, and with no such cheap, inert pigments as barium sulphate and asbestine, or any other inert pigment other
than necessary coloring pigment, or oil other than pure linseed oil:
(b) Represented itself as the manufacturer of aforesaid products, directly
owning, operating, or controlling a "million dollar" factory, and depicted
factory buildings, machinery, equipment, etc., as true illustrations of the
buildings, etc., owneu, operated, and controlled by it and alleged that its
gross annual sales exceeded several mlllion dollars, it had a Bradstreet
rating of GAa $1,000,000, its factory was " the largest in the land selling
direct to users" and engaged in manufacture for over 20 years, making such
statements as "Roofing and paint from this million-dollar factory to you",
"Twenty-five years in the harness, serving constantly Increasing thousands
of customers", etc., "Twenty-five years which have seen this company
grow from a little obscure 2-story building, with a force you could count
on your finger tips, to the present modern million-uollar paint plant, with
its towering buildings, acres of floor space", etc., "The factory is the
place to buy paint and roofing", "Everything * • * made in our
modern fireproof factory. Everything • • • gauranteed fresh", "Rating In Dun's or Bradstreets • • • is GAa $1,000,000 and over, which is
the highest rating we could have", "An old established manufacturer. We
manufacture every product you sell ", " Sell paint direct from this milliondollar factory", etc.: and
(c) llepresented itself as selling and distributing its products directly from
itself as the manufacturer to the consuming public without the intervention of the middleman, jobber, wholesaler, or retailer, selling products at
prices lower than those at which products of like quality could be purchased from competitors or retailers and, as manufacturer's pl"ices, containing no costs, profits, or other charges of middlemen or dealers, saving
purchasers said costs, etc., at an ad,·antage of from $1 to $1.50 a gallon, or
40 percent over prices charged by competitors or retailers for similar prod·
ucts, making such statements as "Twenty-five years devoted to exclusive
selling direct from the factory to user at wholesale prices through thousands
of specially trained neighborhood service men", "Lower prices because sold
direct from the factory to user", "Eliminating the store with its expenses,
rent, clerk hire, salesmen, etc., cutting out jobbers, warehouses, trucking
charges, and all the other odds and ends that are also added to the price
you pay, • • • you come into contact with lower prices that only such
a plan worked out to such an extensive degree makes it possible for you
to share in • • • ", "When merchants and dealers say buy at home
remember they are asking you to pay a price that will include their
profit-their expense, rent • • • the profit of jobber who sold to them,
the jobber's salesman", etc., that "to buy (comparable) products * * •
under such a system" (you pay) "from $4.50 to $5 per gallon and take
a chance as to whether the paint is fresh " instead of paying the " $3.45 per
ga11on in barrels for (our) house paint", "Our direct from factory prices
• • * will be found 30 percent to 40 percent less than the store cost for
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equal quality", "A gallon of the best paint sells from $5 to $6 in a paint
store. The factory price is $3.15 a gallon. The difference goes to pay the
traveling salesman's salary and expenses, the wholesaler's profit and expenses, the retailer's profit and expenses ", " This milllon-dollar factory sells
paints and roofing direct to the user at the factory price • • • ";
Facts being It did no mnnufacturing and neither owned nor operated any factories, machinery, etc., but along with seven other similarly operated corporate selling organizations, secured all its paint from a separate corporate
manufacturer (with a reputable appraJsal value substantially less than
$1,000,000), to which its interests were tied by the fact of common stock
owners and general officers, upon a small part of the premises of which
corporate manufacturer its own place o-f business was located,. and which
manufacturer was the real owner of some of the buildings, etc., depicted
as its own, as above set forth, and connection with which manufacturer was
carefully concealed and withheld, with result of permitting sale of said manufacturer's paint in the same localities under the different company names
and labels, depletion of factory buildings, etc., were either those of said
manufacturers or fictitious, its gross sales averaged about $1,000,000, and
not $3,000,000 annually, its 50 or 60 employees exclusive of aforesaid neighborhood solicitors were engaged in promoting and effecting sale and distribution of its merchandise, rating referred to was a collective figure applying
to entire group under directors' resolution passed to secure such a rating,
aforesaid corporate manufacturer charged it for paint in question a sum
substantially in excess of said manufacturer's cost, its prices were not factory or factory-wholesale prices, but middleman's prices, and figures at
which it resold its said paint represented an increase of 100 percent, or
more over price to it and exceeded those charged purchasing public by
retail stores for paint of comparable quality, and did not represent claimed
savings to purchasing public of $1 to $1.50 per gallon or from 20 percent to
40 percent over prices for comparable paints purchased of competitors or
retailers;
With capacity and tendency to mislead and deceive the purchasing and consuming public and induce purchase of its said paint and roof coating by such
public in the erroneous belief that said false, misleading, and deceptive representations were true in fact, and with eff'ect of injuring the publlc and
unfairly diverting trade from and otherwise injuring and prejudicing competitors in their business, and of operating as an unfair competitive advantage to it and detriment to and burden upon the legitimate paint
manufacturing and marketing industry of the country, and with capacity
and tendency so to do :
lleld, That such practices, under the circumstances set forth, were to the injury and prejudice of the public and competitors, and constituted unfair
method of competition.

Mr. Hervry Miller for the Commission.
Sqwire, Sanders & Dempsey, and Mr. Sa>muel Doerfler, of Cleveland, Ohio, for respondent, and Mr. Thomas J. McFadden, of Washington, D.C., for Unfair Competition Bureau of the Paint & Varnish
industry (Amicus Curiae).
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SYNOPsis oF CoMPLAINT
Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, an Ohio corporation engaged in the sale and distribution
of paints and roof coating to the purchasing and consuming public
throughout the several States, through salesmen and agents, catalogues, circulars, letters, color cards, pamphlets and similar sales
literature, and advertisements in newspapers, magazines and similar
publications of general circulation, and with office and place of business in Cleveland, with misrepresenting business status, advantages
and size and composition and quality of product, and advertising
falsely or misleadingly in regard thereto, in violation of the provisions of such section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce.
Respondent, as charged, represents itself as a manufacturer of the
products dealt in by it, engaged in business for 22 years or more,
operating a "million-dollar" factory and selling directly to manufacturer to consuming public without the intervention of middlemen,
or costs, profits or charges thereof, and with the largest paint factory
in the land selling direct to users, with gross annual sales exceeding
several million dollars, and, by reason of its being the manufacturer
of the products dealt in, selling, as above set forth, as able to offer
products of better quality and at lower prices than competitors are
able to do; respondent further displaying in its advertising and
sales literature illustrations purporting to represent its factory buildings, machinery and equipment; the facts being that respondent
has been engaged in business for about six years only, neither owns
nor operates any factory manufacturing the products dealt in by it,
does not market the same at manufacturers' prices, but at dealers'
prices, including costs and profits of itself and other middlemen,
does not save purchasers from such costs and profits, does not have
any such investments as alleged of $1,000,000, or to any substantial
extent, in manufacturing or other facilities, or any such buildings
etc., as purportedly shown in aforesaid illustrations, and does not
have any such gross annual sales as above claimed, but sales substantially le:Ss than $1,000,000.
Respondent further, as charged, represents its outside house paint
coating (a) through and by means of salesmen and agents who, on
zinc and linseed oil, and with a pigment composed wholly or principally of white lead and zinc oxide and a vehicle composed wholly
of linseed oil, and containing neither barytes, barium sulphate, siliceous matter, calcium carbonate or any inert ingredients, and repre-
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sents a roo:f coating dealt in by it under the name "Asbesto-Ru:f ''
as containing gilsonite in substantial proportions and as containing
no coal tar or other tar, and as a product which, when applied to
roofs, will endure and cause the same to become and remain waterproof for 10 years; facts being that aforesaid paint is not composed
as represented, but contains large proportions of barium sulphate, or
barytes, siliceous matter and calcium. carbonate, to wit, approximately 22 percent, 17 percent, and 9 percent, respectively, consists
principally of inert ingredients, and is inferior in quality to a paint
composed wholly or principally of white lead, zinc, and linseed oil,
and that aforesaid "Asbesto-Ru:f" does not contain gilsonite in any
substantial proportion, but does contain coal tar or other tar and will
not cause roofs to which it is applied to remain waterproof for more
than five years.
The use by respondent, as alleged, of the aforesaid representations,
statements, and assertions " is calculated to mislead and deceive, and
said representations, statements, and assertions have and had the
capacity and tendency to, and did and do, mislead and deceive large
and substantial parts of the purchasing public into, and thereby
cause them to purchase said paint in and because of, the erroneous
beliefs that said false, misleading, and deceptive representations,
statements, and assertions made by respondent " are true in fact, and
respondent's " :false, misleading, and deceptive acts and practices
have the capacity and tendency to and do unfairly divert trade :from
competitors, many o:f whom deal in similar products, without misrepresenting the same or the character of their business and methods
of marketing their products"; to the prejudice and injury of the
public and o:f respondent's competitors.
Upon the :foregoing complaint, the Commission made the :following
REPORT' FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions o:f an act o:f Congress approved September 26, 1924, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and :for other purpose",
the Federal Trade Commission on February 26, 1929, issued and
thereupon served its complaint in this proceeding upon The Progress
Paint Co., a corporation, respondent above named, charging it with
the use o:f unfair methods of competition in commerce in violation
of the provisions o:f section 5 o:f said act.
Respondent entered its appearance by counsel and on March 25,
1929, and February 12, 1931, respectively, filed answer, and amended
and supplemental answer to said complaint. By such answers
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respondent admitted certain allegations in said complaint, including
all of paragraph 1 thereof, and denied others therein. Thereafter,
the matter being ready for the taking of testimony and other evidence with respect to the charges in the complaint, hearings therefor
were held before an examiner of the Commission thereunto duly
appointed, at which hearings oral testimony, documentary evidence,
and other exhibits were introduced in evidence by counsel for the
Commission in support of said complaint and by counsel for the
respondent in opposition thereto. By agreement the hearings were
held and the evidence taken in a consolidated proceeding covering
not only this case but also the proceedings before the Commission
upon complaints issued against The Franklin Paint Co., Docket
No. 1567, and The Madison Paint Co., Docket No. 1573. Said evidence was duly recorded and filed of record in the office of the
Commission, and thereafter a stipulation by respondent, dated November 6, 1931, and relating to certain matters of fact in issue,
was submitted and filed by its counsel.
Thereupon, by agreement of and with the opportunity for the
filing of briefs by counsel, the proceeding was brought on for final
hearing before the Federal Trade Commission, and was heard upon
oral argument of counsel for the respondent and counsel for the
Commission, the latter having filed brief, while counsel for the
respondent elected to submit the case upon oral argument without
brief. And Commission having now duly considered the record,
and being fully advised in the premises, makes this its report
stating its findings as to the facts and its conclusion drawn therefrom:
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent The Progress Paint Co. is a corporation
organized under the laws of the State of Ohio in February, 1924,
and, at all times since, doing busines as such Ohio corporation with
its office and place of business in the city of Cleveland in said State.
The said business of respondent is the sale and distribution of paints
and roof coating to the purchasing and consuming public throughout
the several States of the United States. The said paints are designated and sold by respondent as the Progress line of paints and they
consist largely of outside house paint for use upon dwellings and
other buildings and property.
Respondent advertises, offers for sale and sells its paints and roof
coating (a) through and by means of salesmen and agents who, on
behalf of respondent, solicit purchase orders for said paints and roof
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coating frQm the purchasing and consuming public throughout the
several States of the United States; (b) also through and by means of
catalogues, circulars, letters, color cards, pamphlets, and similar sales
or trade promotional literature in which it describes, represents, and
offers for sale its paints and roof coating, and which it causes to be
sent and delivered from time to time by mail and by said salesmen and
agents, and otherwise, from its place of business in Cleveland, Ohio,
through and into many other States of the United States to numerous
customers and prospective customers in such other States; (c) and
through and by means of advertisements published by it from time
to time in newspapers, magazines, and similar publications of general circulation among the purchasing public throughout the United
States and in various sections thereof. Respondent's said salesmen
and agents who are active, number about 3,500. They are employed by
respondent on a commission basis and solicit orders for and sell said
products in their respective home or local communities throughout
the United States. Respondent's means of contact with the great
majority of such salesmen is entirely through correspondence and
through said sales or trade promotional literature which is supplied
to such salesmen and used by them in soliciting trade for respondent.
As a result and because of said advertising, soliciting and offering
for sale, many members of the purchasing public throughout the
United States are thereby induced from time to time to purchase
said paints and roof coating from respondent, which purchase orders
and such customer's remittances for the purchase price of the products ordered are transmitted from various States to respondent at
its place of business in Cleveland, Ohio. To complete the sale in
making distribution and delivery of its products, pursuant to said
purchase orders, respondent causes its paints and roof coating so
ordered and sold to be transported and delivered from its place of
business in Cleveland, Ohio, through and into other States of the
United States to the respective purchasers thereof in such other
States.
In so conducting its business respondent has, in the course thereof,
continuously maintained a current of commerce between the State
of Ohio and other States of the United States, and is and has been
engaged in interstate commerce in such sale and distribution of
its paints and roof coating. For the years 1928, 1929, and 1930,
respondent's total gross sales averaged approximately $900,000 per
annum. Said products are distributed by respondent in the usual
commercial containers, such as 1-gallon cans, 5 and 10 gallon cans,
kegs, half barrels and barrels. Shipments are made in small quantities of a few gallons up to comparatively large quantities, depending
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upon the amount ordered by the respective customer; and such shipments are forwarded by parcel post, express or freight, as desired.
Throughout the territory covered by respondent in its sales there
are many competing brands and makes of roof coating, house paint,
and similar paints offered for sale and sold to the purchasing and
consuming public through the retail stores and by dealers, distributors, and manufacturers. At all times in the course and conduct of
its business respondent has marketed its paints and roof coating and
conducted its said business in direct, active competition with such
competing products and with many individuals, partnerships, and
other corporations engaged in the sale and distribution of paints
and roof coating in commerce in, between·, and among the several
States of the United States.
PAR. 2. In and through the methods and means used by respondent
in advertising, offering for sale and selling its paints and roof coating
as hereinabove set forth, and for the purpose and with the effect of
thereby inducing the purchasing public to purchase said paints and
roof coating, respondent has made, and has caused its paint to be
offered for sale, sold, and distributed to the purchasing and consuming public upon various statements, representations, and assertions to the following effect :
(1} That respondent's outside house paint is a lead and oil paint
of highest grade; that said paint is composed wholly of lead, zinc,
and linseed oil; that the pigment of said paint is composed wholly
of white lead and zinc oxide and that the vehicle of said paint is
composed wholly of linseed oil; that said paint is the highest grade
lead and oil paint, but that cheap paint is easily loaded with powdered
rock or barytes (i.e., barium sulphate), the presence of which in a
paint can not be detected by the purchaser unless he be a chemist;
that people have the misguided impression that because white lead
is the principal ingredient of good house paint, that it should be
heavy, but that they overlook the fact that there are other substitutes for lead which weigh more than lead but surely do not cover
or wear; that such a product is said barytes or barium sulphate
which requires a ehemist to detect its presence in paint but which
makes the paint feel heavy; that, however, respondent's said paint
weighs from 15 to 16 pounds to the gallon and is a strictly lead, zinc,
and raw linseed oil product.
PAR. 3. The following are among the specific representations of
the above-mentioned type as they have been printed by respondent in
its said sales or trade promotional literature:
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PROGRESS READY MIXED, HIGH-GRADE HOUSE PAINT

This paint represents the acme of perfection in high-grade lead and oil
house paint. * * * (Com. Ex. 42, Color Card.)'
How are you going to tell good paint from bad? Not by weight. Cheap
paint is easily loaded with powdered rock or barytes. You can't analyze it.
You can't weather test it. True, the cheap paint won't cover as much as
Progress-but how can you determine how long paint or roofing will stand up?
Read our answer to these important questions. (Com. Ex. 43-A, p. 6,
Catalogue.)
The invisible fire. That is what we Paint Makers call deterioration. Be·
cause, whether the sun is shining or not--deterioration is at work-slowly,
Invisibly burning up your property, and the only genuine protection against it
is-Progress house paint-good old lead, zinc, and oil.
To prove Progress house paint will give the satisfaction that only lead and
oil can give-remember-the first 3 gallons of your order can be tested by you
with the understanding that if you are not satisfied it costs you nothing and
we are to dispose of the balance. (Com. Ex. 43-.A, pp. 6, 18, 19, Catalogue.)
PROGRESS HOUSE PAINT

The highest grade lead and oil paint fresh from the factory at wholesale
prices .
.A strictly first-class lead and oil paint-fast colors-spreads easy under the
brush--eomes ready for use-requires no thinning-weighs from 16 to 18
pounds to the gallon-covers 300 square feet to the gallon two coats. (Com·
Ex. 43-B, Price List.)
Progress house paints are strictly fresh-good old lead-zinc and linsPed oil.
'l'he best paint money can buy. You have our word and reputation for that.
You can't afford to use cheap paint. Remember there is a "joker" in the cheap
paint can-It doesn't cover and it doesn't wear. (Com. Ex. 43-C, Customer's
Copy of Order Blank.)

Do You

KNow THAT-

* * *

1. That a local county man is neighborhood service man for the Progress
Paint Co.? * * *
7. That they sell you lead and oil paint-fresh from the factory at wholesale
priccs--eheaper than you could make it up yourself?
No factory can make better paint cheaper than Progress. With storage
capacity and tankage that enables us to contract for enormous quantities of
raw matel'lals and buying in large quantity prices, turning out lead and oil
paint with a minimum of labor in a modern factory with up-to-date machinery.
Progress offers you a house paint that will cover better, look nicer, last longer
than any other paint that sells for $4 or $5 per gallon and after wearing as
long as good paint shOuld wear, leaves a perfect surface for repainting. (Com.
Ex. 45, Leaflet or handbill.)
40. What has weight got to. do with quality of house paint? .Absolutely noth·
lng. People bave the misguided impression that because white lead is the
principal ingredient of good housa paint that it should be heavy-but they
overlook the fact that there are other substitutes for lead that weigh more
than lead but surely don't cover or wear. Such a product is barytes. You can't
t
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tell when that is in paint unless you are a chemist-but it sure does make it feel
heavy. Prcgress paint weighs about 15 to 16 pounds to the gallon and is a
strictly lead-zinc and raw linseed oil product.
41. How about when a fellow says he can buy lead and oil paint at lower
prices? Get a pencil and paper and tell him that this is what it takes to make
7% gallons of lead and oil paint and figure it out for him. One hundrt-d pounds
of lead-five gallons of oil and one half gallon of turpentine. Figure up what
it ccsts from the prices you could buy that material from your local dealerdivide that by 7% and you wlll have the c0st of real lead and oil paint. Then
point out that you figured nothing for labor and that this other fellow who
claims his paint is lead and oil can still sell it for less than your prospect can
buy the raw products and mix it hims~lf. Ask him how he can do it when the
prospect can't. Ask him hew he can furnish lead and oil paint at such a
price-make a profit-pay his rent and buy it from a factory that has to make
a profit-traveling salesmen and pay high advertising bills and I think you
will have him whipped.
42. How can my company make lead and oil paint to sell so cheap? Enormous production and output makes it possible to sell a lot of paint at a small
prctlt-much like the Ford Motor Co., makes lots of cars and a little profit
on each. Because of this tremendous sales outlet-we can buy the finest raw
materials in such enormous quantities as to command the lowest possible cost
price. Th~n with facilities for storage that includes 500,000 gallon tankage
storage for oils, etc., is the reason why we can sell a quality product at from
75 cents to $1.25 lower than any other manufacturer could market it thru
dealers.
52. Why is zinc used with lead in making paint? Zinc is used in paint for
the same purpose that copper alloy is used with gold. To make it more firm
and to wear properly. Pure gold would be too soft to use alone and so would
lead. However, only a factcry that knows how to make paint is capable of
using zinc as it should be used and paint without zinc is too soft to last.
(Com. Ex. 4G, pp. 12, 13, la; also Com. Ex. 136.)
COVERING CAPACITY OF PROGRESS PBODUC'IS

House paint (lend and oil), 300 square feet per gallon, 2 coats. (Com. Ex. 4G.)
Paint Superintendent Rumberg shows Batchelder, 1\Iiller, and aides-Giant
grinding mills grinding whitelead, zinc, and linseed oil into Progress house
paint. (Here appears depiction of factory scene showing battery of paint
grinding mills.)
Here we see our division sales managers learning from actual observation
why Progress house paint is so superior to any other house paint on the
market-even to lead and oil as mixed by hand. These mills are worked on
the same order as a flour mill, only the lead, zinc, and coloring pigments pass
between the stones aud the oil is permanently ground into the pigment. Where
they entered this mill as distinct products, they come out as one finished paint
nnd the oils and pigments will never separate, but combine effectively to give
the greatest possible satisfaction wherever used. (Com. Ex. 47, Progress
Torch, House organ.)
Don't gamble with cheap paint-you lose every time I Paint is one thing
that can't be cheap and at the same time inexpensive. There is only one way
rou can get paint that is really inexpensive to you and that is to get a paint
632-33--22
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with great covering power (at least 300 to 325 square feet to the gallon), a
tough wearing paint film that only rough hard wearing white lead, zinc, and
linseed oil can produce and third colors ground in oil by powerful paint mliis
like Progress uses. Such a paint can't be made and sold for $2.75 per gallon,
etc., as the ingredients are too costly. Remember this and use this argument
when you are up against cheap paint competition if you want to call it competition-this month. (Com. Ex. 49, Progress Torch, p. 3.)
Group of Progress salesmen learn why Progress house paint is different
from the others. (Here appears the depiction of a factory scene showing a
battery of paint grinding mills and a group of visiting lndividua~s.)
Here are a group of Progress salesmen being conducted through our factory and having explained to them-Why Progress ready mixed lead and oil
house paint is different and better than lead and oil hand mixed on the jo!J.
Here is a series of our powerful grinding mills-where the lead and zinc are
ground into the oil in such a manner that there can be no more complete separation.
Contrast to this what a painter attempts to do by stirring with a stick and
you will see why hand mixed paint chalks and rubs of!' a surface even. if it Is
pure lead and oil. There is no blending-and the oil soaks into the wood
leaving the dry lead to wash ofl' the surface. With the Progress method-the
lead and zinc is so thoroughly a part of the oil that when the oil soaks
into the wood-it takes the lead and zinc with it-giving 100 percent protection and wearing power. Progress house paint will not brush ofl'-wears
evenly with a protective gloss finish and gives years of service. (Com. Ex. 53,
Progress Torch, p. 2.)
You've probably read in magazines and periodicals how one of the nationally
known paint manufacturers is exposing this creature in their advertisements" You can't paint a house with applesauce", and about the joker that's to be
found in the cheap paint can I No truer word was ever uttered. Why: fool
ourselves? We've found nothing yet that can replace the ingredients our forefathers used in making paint and that is lead, zinc, and linseed oil! You can't
improve on these products, although modern paint machinery has improved
the quality of the finished paint by grinding the lead and zinc Into the oil
instead of mixing it together with a stick.
When you buy cheap paint something has been put into 1t that costs less
than lead or zinc-some substitute has been added to the linseed oil to cheapen
that. Consequently when you buy cheap paint you are getting just what
you pay for. You suffer In the cost of application which Is the big item and
the lack of protection which good paint would give for just a few cents more
per gallon. • • • (Com. Ex. 57, Progress Torch, p. 2.)
PAR. 4. The representations with respect to said house paint being
a lead and oil paint of highest grade and as having a composition,
as more fully set forth hereinabove, of lead, zinc, and linseed oil
and as not being a cheap paint or of the inferior class of paints
which are loaded with barytes or barium sulphate, were used continuously throughout a period of more than three years prior to
the issuance of the complaint and for a period of approximately 10
months thereafter. Thereupon, and in its trade promotional literature used beginning with the season of 1930, there was incorporated
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by respondent a change in the text of such representations. Such
change consisted in eliminating from its direct statements as to the
ingredients of the paint, the specific mention of the terms " white
lead" or "lead ", "zinc oxide" or" zinc" and "linseed oil" or "oil "
as constituting the composition thereof, and substituting therefor,
or printing in such places, expressions to the effect thatThis paint represents the acme of perfection in high-grade ready-mixed
house paints. It is made from selected raw materials-thoroughly tested in
our laboratories-and scientifically blended to produce-protection-durability-attractiveness and general service (Resp. Ex. 15) ; that it is the highest
grade of paint made fresh from the factory at wholesale prices; a strictly first
class paint (Resp. Ex. 17) ; that it is the very highest grade of house paint
you ever dipped a brush into • • • (Resp. Ex. 16) ; that it is the best
paint money can buy (Resp. Ex:. 18) ; that respondent's paints are made the
best way our skilled chemists know how out of the highest class of raw materials obtainable (Resp. Ex. 19, p. 19).

The foregoing changed representations are currently used by respondent. In addition thereto the current sales literature of respondent perpetuates the following representations of the type hereinabove referred to and from which the specific mention of such
terms "white lead " or "lead ", "linseed oil " or "oil " or the reference to said inferior paint ingredient barium sulphate have not been
eliminated:
40. What has weight got to do with quality of House Paint? Absolutely
nothing. People have the misguided Impression that paint must be heavy to
be of good quality-but they overlook the fuct that there are many ingredients
that can be added to paint to make it heavy-but still will not cover or wear
well. Such a product is known as barium sulphate. You can't tell when that
is in paint unless you are a chemist-but it sure does make it feel heavy.
Progress paint weighs about 15 or 16 pounds to a gallon.
41. How abo'ut when a fellow says he can buy lead and oil paint at lower
prices? Get a pencil and paper and tell him that this is what it takes to make
7% gallons of lead and oil paint and figure it out for him. One hundred pounds
of lead-five gallons of oil and one half gallon of turpentine. Figure up what it
costs from the prices you could buy that material from yo·ur local dealerdivide that by 7% and you will have the cost of real lead and oll paint.
Then point out that you figured nothing for labor and that this other fellow who
claims his paint is lead and oil can still sell it for less than your prospect can
buy the raw products and mix it himself. Ask him how he can do it when the
prospect can't. Ask him how he can furnish lead and oll paint at such a pricemake a profit-pay his rent and buy it from' a factory that has to make a
profit-travellng salesmen and pay high advertising bills and I think you will
have him whipped.
78. Do you sell linseed oil and white lead separately? We do not sell linseed
oil o·r white lead separately, as we know that a customer can not make as good
a paint by hand as we can through our modern machinery nor as economical,
(Resp. E~. 19, pp. 12, 21.)
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The evidence, which was introduced by respondent, shows that
respondent has discontinued, some 10 months after the date of the
complaint, the practice of issuing the handbill Commission's Exhibit
45 as part of its trade promotional literature; and that in January,
1931, it discontinued publ,ishing said house organ, The Progress
Torch.
PAR. 5. In truth and in fact said house paint as marketed by respondent throughout said period of years under the representations
described in paragraphs 2, 3, and 4 hereof, is not and has not been a
lead and oil paint; nor is, nor has it been composed wholly or principally of white lead, zinc oxide and l~nseed oil with or without the
necessary color pigments and dryers, but in fact contained and still
contains white lead and zinc oxide only in small or minor proportions
with a barium sulphate or barytes content both as a separate ingredient and as a large proportion of a combinat,ion ingredient; titanox;
and, during a period was made with the oil ingredient containing
soya bean oil which was substituted in part for linseed oil as hereinafter described.
(a) It is established by the evidence and by stipulation o:f
respondent that the composition o:f said paint and the basic master
fonnula under which the same has been manufactured, since about
January 1, 1931, are as follows:
MABTEB FORMULA COVERING PERIOD SINCE JANUARY

1, 1931

Pigment (i.e., the solids, comprising 57.77 percent of the paint) :
Percent
TitanoX----------------------------------------------------------- 36
White lead-------------------------------------------------------- 12
ZinC--------------------------------------------------------------- 20
Asbestine---------------------------------------------------------- 24
Barium sulphate (also known as barytes>--------------------------8
Vehicle (I.e., the liquid portion comprising 42.23 percent of the paint) :
Percent
Linseed oil-------------------------------------------------------- 87
:Mineral spirits and dryers (I.e., volatile liquid)--------------------- 13

(b) It is also established, by evidence adduced by respondent,
that prior to the change to the above formula, and during the period
from October 26, 1925, to December 31, 1930, more than three years
immediately prior to the issuance of the complaint and for a considerable period of time hereafter, respondent's said paint was manufactured under the :following master :formula, subject, however, to
the exception stated below with respect to the item of linseed oil:
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l:IASTEB FORMULA COVEIUNG PERIOD OcTOBER

26, 1925,

TO DECEMBER

31, 1930

Pigment (i.e., the sollds In the paint consisting of 57.77 percent of the paint) :
Percent

TitanoX----------------------------------------------------------Lead sulphate-----------------------------------------------------Zinc oxide--------------------------------------------------------Barium sulphate --------------------------------------------------llsbestine__________________________________________________________

36
4
20
16
24

Total------------------------------------------------------------ 100
Vehicle (I.e., the liquid portion, consisting of 42.23 percent of the paint) :
Percent

Refined linseed oil-------------------------------------------------- 87
011 dryer and thinner---------------------------------------------- 13
Total------------------------------------------------------------ 100

(c) In manufacture the paint was processed through the grinders~
mixers, and other manufacturing machinery in batches of 83 gallons
each. It was the duty of the factory workmen engaged in producing the paint to introduce the ingredients in certain designated quantities which would be sufficient to produce 83-gallon batches and
would correspond to the relative proportions named in the above
formulae. In the manufacture of the paint under said master formula covering the period October 26, 1925, to December 31, 1930, it
was not purely linseed oil which was in fact used for the ingredient
listed as " refined linseed oil, 87 percent," but besides linseed oil
there was actually used soya bean oil in the proportion of 7 gallons
to each batch of 83 gallons of paint. Such 7-gallon substitution of
soya bean oil was made during the incumbency of a former factory
superintendent of the Acorn Refining Co., Mr. Rumberg, who served
as such for several years and until July, 1929. Testimony of the
succeeding factory superintendent of the Acorn Refining Co., H. L.
Williams, was introduced by respondent to the effect that beginning
in October, 1929, the amount of soya bean oil substituted for linseed
oil was 6 gallons in every 83 gallons of the paint; that such substitution of soya bean oil for linseed oil was made because "in our
estimation " such soya bean oil " is as good an oil in that quantity
as linseed, and as we had an oversupply of soya bean oil at that time,
we used it to cut down our inventory, and that only was done untiL
the first of the year 1930 "; also that the cost of soya bean oil was
higher than the cost of linseed oil (Tr. p. 1171).
(d) In proof of the composition of said paint there is also evidence, introduced by counsel for the Commission, as to the ingredients in seven different samples of the paint as determined by chemical analyses made by paint chemists of the United States Bureau of
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Standards. Five of such samples were !-gallon cans of the paint
procured prior to the issuance of the complaint from shipments to
purchasers. The other two were 1-quart cans obtained directly from
a distributor of paints in Cleveland, Ohio, after the date of the complaint. All samples were procured prior to said use of the changed
formula adopted January 1, 1931, and during the period of the use
of said master formula of the period of October 26, 1925, to December 31, 1930. In comparison with 'such last-named formula the
results of said analyses as given in evidence showed some variation
or differences in the relative proportions or percentages of the various ingredients in these particular samples or specimens, but were
in substantial accord with the specifications in the master formula
in the following important respects; kind or name of ingredients
used; the total amount of inert pigments in the paint; total amount
of active pigments in the paint and the relative proportions of the
pigment and the vehicle or liquid.
(e) Titanox is a paint pigment consisting of 75 percent barium
sulphate, also called barytes, and 25 percent titanium dioxide. Thus,
when expressed by its component parts, the item of 36 per cent
titanox in the above-stated master formulae may be rendered 9 percent titanium dioxide and 27 percent barium sulphate. The respec·
tive items of 8 percent and 16 percent barium sulphate in the abovementioned master formulae used prior and subsequent to January 1,
1931, are barium sulphate ingredients which are in addition to the
barium sulphate present in said titanox and is free barium sulphate.
The said 8 percent barium sulphate and 24 percent asbestine in
the currently used master formula above stated, and the 16 percent
barium sulphate and 24 percent asbestine in said former master
formula, are inert paint pigments, while the remaining pigments
listed in said formulae are known as active paint pigments.
(f) Barium sulphate is an inert pigment having little or no
opacity, i.e., hiding power, and is a very cheap ingredient in com·
parison with lead, zinc, or titanox. From figures supplied by respondent covering the years 1927 and since, the cost of the barium
sulphate in the paint was less than 1 cent per pound as compared
to the average of 6¥2 cents per pound for zinc oxide and from 6%.,
cents to 9 cents per pound for lead. Through the same period the
cost of titanox ranged from 672 cents per pound to 11% cents with
nn average for the period of a little less than 9 cents per pound.
Barium sulphate is a relatively heavy material of approximately the
same bulk as titanox, but of about 35 percent and 60 percent greater
bulk than zinc and lead, respectively. Asbestine is a siliceous
material which is likewise inert and has little or no opacity in com-
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parison with lead, zinc, or titanox. It is also a comparatively cheap
pigment with an average cost of less than 1 cent per pound for the
above-mentioned period. Such asbestine is of much greater bulk
than lead or zinc or the other pigments in the paint. The comparative bulk of these materials may be expressed by the facts that it
requires only 23.74 pounds of asbestine to make 1 gallon in volume,
whereas it requires, respectively, 56.74 pounds of lead, 47.15 pounds
of zinc, 35.82 pounds of titanox, and 35 pounds of barium sulphate
to make 1 gallon in volume in each instance. Said inert pigments
such as barium sulphate and asbestine are paint ingredients of low
class or merit, and they do not rank among the finest or best paint
pigments which are on the market and in general use. Titanox is
a comparatively newly discovered paint ingredient which is classed
as an active pigment. Respondent introduced testimony, however,
to the effect that it is chemically inert. It has high hiding power,
and as shown by the figures above stated, it has about 60 percent
greater bulk than lead and 35 percent greater than zinc. The pigment is used by some manufacturers as one of the pigments for first
quality paint, but its properties or qualities as a paint pigment are
not so generally or widely known among the purchasing public as
are those of white lead and zinc oxide.
(g) White lead and zinc oxide are paint pigments of high quality
and have long been known and recognized as such in the paint industry and trade, and by painters and the consuming public generally. They rank high and are extensively used by paint manufacturers as the principal pigments for paint of highest or best quality.
Linseed oil is likewise recognized and considered as a product of
highly desirable qualities and merit for use as the oil ingredient of
paint. Outside house paint consisting wholly or principally of white
lead, zinc oxide, and linseed oil with necessary color pigments and
dryer, and so-called lead and oil paint, are paints which are among
those of the highest grade or best quality and have been considered
and generally recognized as such among paint manufacturers, dealers, users, and consumers. And paints composed wholly or principally of such ingredients, and so-called lead and oil paint, are in
demand by the purchasing and consuming public, and the composition of such paints is a sales advantage and an important factor
which is conducive to the sale of such paints. Lead and oil paint
has white lead as its pigment, exclusive of coloring pigment, and
linseed oil as the oil ingredient. Such paint has long been used by
master painters for outside house paint, and is the type of paint
which is frequently mixed by hand as used or needed for any par-
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ticular painting job. The reputation and recognition of such lead
and oil product as paint of first or best quality has existed among
painters and the public generally for many years.
(h) Much evidence was introduced with respect to the quality
of respondent's paint and the effect of the ingredients therein as
compared to high quality paints, lead and oil paints, and paints
manufactured of white lead, zinc oxide, and linseed oil or paints
containing only the best or highest paint ingredients. The witnesses
called by counsel for the Commission on these points included paint
chemists of the United States Bureau of Standards and a number
of paint chemists and others having long experience in the manufacture, formulation, testing, and sale of paints. The evidence adduced embraces testimony of such witnesses to the effect that re·
spondent's said paint is inferior in quality to paint composed wholly
or principally of white lead, zinc oxide, and linseed oil, lead and
oil paints, or paints composed of the highest class or best paint ingredients; that the said inert pigments in respondent's product,
barium sulphate and asbcstine, are in excessive proportion to the
active pigments; that of the pigment of first or best quality paints
a maximum of, or not more than, 15 percent of inert materials can
be used without reducing the quality of the paint below first class
or best paints, and that in many of the best quality paints on the
market a much lesser proportion than 15 percent of inerts is used;
that the large proportion of inert materials in respondent's said
paint are excessive and that by reason of the use thereof respondent's
paint is not only cheapened as to cost of materials, but is also of an
inferior or reduced quality; that such inert pigments are fillers and
extenders and considered by some in the excessive proportion used
in respondent's paint as adulterants.
Respondent's witnesses in this regard-comprising principally the
superintendents of the factory where the paint was made, which
superintendents formulated the product, and another paint expert
of varied experience-testified to the effect, among others, that
respondent's paint is first quality and that said inert pigments therein
have various necessary or desirable effects particularly because of
the use in the paint of said titan ox ingredient; and that said inert
pigments notwithstanding their cheapness in price and lack of
opacity are not excessive. The term reenforcing pigments is used
in respondent's testimony to designate said inert ingredients. In
representing its paint as composed wholly of lead, zinc and linseed
oil as set forth in paragraph 3 hereof, respondent also represented
in effect that barytes or barium sulphate is a substitute for lead,
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is used to load cheap paint, and as a paint ingredient makes the
paint feel heavy, but does not cover or wear.
(i) Respondent's said house paint as made under said master
formulae used prior to and since January 1, 1931, weighs 14 pounds
to the gallon and not 15 or 16 pounds, or 15 to 18 pounds (as represented by respondent on page 12 of Com. Ex. 46 and Resp. Ex. 19)
and in price list (Com. Ex. 43-B) quoted in paragraphs 3 and 4
above. (All percentages or relative proportions of paint ingredients
in these findings are given on the basis of weight of the product,
unless otherwise stated.)
PAn. 6. Upon consideration of the record the Commission finds
that some of the purchasing public do not believe paints composed
as respondent's in fact is and has been are of as high quality as
paints composed wholly or principally of white lead, zinc oxide,
and linseed oil exclusive of necessary color pigment and dryer, or
lead and oil paint, or paints of equally high quality. And the Commission further finds that respondent's said representations to the
effect that its paint is composed wholly or principally of white lead,
zinc oxide, and linseed oil, and that all the ingredients thereof are
of the highest class raw paint materials obtainable, as more particularly set forth in paragraphs 2, 3, and 4 hereof, are and have
been false, misleading, and deceptive, and have been calculated, and
had the capacity and tendency, to mislead, deceive and induce the
purchasing public to purchase said paint in the erroneous beliefs
that said representations are and were true in fact and that the
paint was in fact so composed; that said paint does not and has not
contained other ingredients, nor said barium sulphate and asbestine
as above described, nor any inert paint pigment other than coloring
pigment; that the oil in the paint was in fact purely linseed oil at
all times throughout the use of such representations as to linseed
oil, and that it did not contain any such soya bean oil as was in
fact substituted for linseed oil to the extent above stated in the
manufacture of the paint under said master formula used prior to
January 1, 1931.
PAR. 7. The said false, misleading, and deceptive representations
above set forth have been made by respondent with knowledge that
the said paint was not in fact composed wholly or principally of
lead, zinc, and linseed oil and was not a lead and oil paint as represented, but was in truth manufactured with the ingredients as described in paragraph 5 hereof, contained said barytes or barium
sulphate besides asbestine, titanox, and soya bean oil. Throughout
the period of years in which said false, misleading, and deceptive
representations were used, either prior or subsequent to the issuance
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of the complaint, respondent's customers were not advised or informed by respondent through its trade promotional literature or
otherwise that in fact said paint is not in truth composed as stated
in its representations above described or that it contained barytes or
barium sulphate, or asbestine or any inert materials, or titanox or
soya bean oil, or that the white lead and zinc oxide therein constitutes only a small or minor part of the pigment. Respondent has
not followed the practice used by· some paint manufacturers of
printing the formula upon the label on the commercial containers
of the paint or otherwise disclosing the actual ingredients in the
paint. Nor has respondent in any other manner advised or informed
the purchasers of said paint of the actual composition thereof.
PAR. 8. Further, in the course and conduct of the business of promoting and effecting the sale and distribution of its paint and roof
coating as hereinabove described, respondent has caused throughout
the perod of more than 3 years prior to the issuance of the complaint
and thereafter, and still causes, its said paints and roof coating to be
offered for sale and sold to its customers, the purchasing and consuming public of the several States, upon various representations, statements, and assertions to the following effect:
That respondent is the manufacturer of said products and that
it directly owns, operates, or controls a " million-dollar " factory in
which it manufactures said products; that in the sale and distribution of said products it acts as a manufacturer and not as middleman
or dealer; that it sells and distributes said products directly from
itself, as the manufacturer, to the consuming public without the
intervention of any middleman, jobber, wholesaler or retailer; that
its gross annual sales of its products exceed several million dollars;
that its paint factory is " the largest in the land selling direct to
users " and that it has investments in said paint factory and other
businees facilities to the extent of $1,000,000; that it is a million dollar
company, has a million dollar rating; that its rating in Bradstreets is
l' GAa $1,000,000.00 "; that it "is rated in Bradstreet's Mercantile
Book as HAa, or better than one million dollars credit rating"; that
respondent is the oldest manufacturer of liquid roofing in the world;
that the illustrations or pictorial representations of factory buildings
and manufacturing machinery and equipment shown in its aforesaid
advertising and sales or trade promotional literature are true illustrations and pictorial representations of factory buildings, manufacturing machinery and equipment which it directly owns, operates,
controls, or uses in manufacturing its said product; that it has been
engaged in its business and in manufacturing said products for 22
years or more; that becal.ls~ jt is the ma,nufacturer thereof sa,id prod-
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ucts are of better quality than similar products sold by competing
dealers, and that respondent's prices for its products are cheaper and
lower than the prices at which similar products of like quality can
be purchased from respondent's competitors; that the prices at which
respondent sells its products are manufacturer's prices and not
dealer's or middleman's prices, and that respondent's prices do not
contain any costs, profits, or other charges of middlemen or dealers;
that in purchasing said products from respondent the purchasers
thereby save to themselves the costs, profits, and other charges of any
and all middlemen or dealers; that, by reason of its advantages in
being such a large manufacturer and selling at factory prices direct
to consumer, its prices on paint are from $1 to $1.50, or 40 percent
less than competitors' prices for similar quality paints and the prices
at which such similar quality paints are sold by or may be purchased
by the public from retail stores or other competitors.
PAR. 9. The following described specific instances of the foregoing
representations, statements, and assertions are among those which
respondent has caused to be set :forth in its sales or trade promotional
literature:
(a) On the outside cover of its catalogue (Com. Ex. 43-A and
Resp. Ex. 16) respondent depicts large factory buildings or factory
with the following prominent statement:
Roofing and paint
from this mi!lion-dollar factory
to you
on credit

On the inside of the catalogue, which is arranged so as to appeal
to the purchasing public and is displayed to purchasers and prospective purchasers by respondent's salesmen, appear such representations
as follows:
The Progress Paint Co. has become the largest in the land selling direct to
the user.
George E. Spencer, general mannger, pledges you superior quality and better
service.
Twenty-five years in the harness, serving constantly increasing thousands
of customers-{)ver and over again-selling their friends and neighbors thru
the good name established by our products in the strongest testimonial I can
offer as to the reputation and quality of Progress products.
Twenty-five years which have seen this company grow from a little obscure
two-story building, with a force you could count on your finger tips, to the
present modern million dollar paint plant, with its towering buildings, acres
of 1loor space, tanks with storage capacity of better than 250,000 gallons of
liquids and its hundreds of loyal, efficient employees!
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Twenty-five years devoted to exclusive selling direct from the factory to
user at wholesale prices thru thousands of specially trained neighborhood
service men who are proud of their house, its reputation, and its merchandise!
LOWEB PRICES

Because sold direct from the factory to user
The Progress plan is like a gigantic chain extending across the entire United
States-eliminating the store-with its expenses, rent, clerk hire, salesmen,
etc.--cutting out the jobbers' warehouse--Jrucking charges, and all the other
odds and ends that are always added to the price you pay! There is but one
connection-the direct line that leads from the factory where Progress products
are made-to you! Thus again you come into contact with lower prices that
only such a plan, worked out to such an extensive degree, makes it possible
for you to share in such an effective money-saving manner.
When merchants and dealers say, "buy at home," remember, they are asking
you to pay a price that will include their profit-their expense, rent, heat,
light, clerk hire-the profit of the jobber who sold to them-the jobber's
salesman, and from that to the factory who sold the jobber-plus their profittheir salesman's expense and salary in this business. In back of it all, the
paints they offer yO"u-they bought out of town and nine times out of ten,
from the same city Progress products come from !
To buy products equal to Progress products under such a system, you would
have to pay from $4.50 to $5 per gallon and take a chance as to whether the
paint was fresh or last year's stock! In comparison, Progress paints-the best
that can be made, sells for $3.45 per gallon in barrels for house paint! Remember, too--it isn't "How much you pay for paint," but it is, "How often you
pay!" No matter how well off you are-you can't afford to use cheap paintfor in the end it's too expensive. There is always a joker in the cheap paint
can ! Play safe! Buy from the factory through the Progress plan and from
our local neighborhood service man who is your neighbor l
Our direct from Factory prices on house and barn paint will be found 30%
to 40% LESS than the store-price for EQUAL QUALITIES. Where mail-order
houses quote a price close to ours, WE GUARANTEE 50% BETTER QUALITY,
OR MONEY REFUNDED. It stands to reason, a million dollar factory can
sell paint for less money than DEALERS.
The FACTORY is the place to buy PAINT and ROOFING (Com. Ex. 43-A;
Resp. Ex. 16.)
When you need paint-Varnish or Roofing-Write us to
send our neighborhood sen-ice man.
lie can save you from 20% to 40% by DIRECT FHOl\I FACTORY TO CONSUMER wholesale prices--fresh paints-full of life-maximum covering
capacity, and greatest durability. (Com. Ex. 43-C.)

(b) On the leaflet (Com. Ex. 43-D) appears a depiction of what
purports to be a large factory which depiction is referred to as
follows:
Go partners with this million-dollar paint factory.
A gallon of the best paint sells for $5 to $6 in a paint store. The factory
[Jrice Is $3.15 a gallon. The difference goes to pay the traveling salesman's
salary and expenses, the wholesaler's profit and expenses, the retailer's profit
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and expenses. None of these things add to the quality ot the paint, they only
increase the price to the user.
This million-dollar factory sells paints and roofing direct to the user at the
factory price. Thru our own factory representatives in every county.
Direct-selling from factory to user is here to stay. Developed out ot the
necessity to ellminate waste in distributing necessities. This huge factory sells
several miliions of dollars worth of paints and roofing-direct to users. Not
a dollar's worth is sold thru dealers.
Here's that opportunity-the kind of a chance you have been waiting for
and hoping for. An opportunity to hook up with one of the leading paint and
roofing manufacturers in the country. .A concern rated at one million dollars
In Bradstreet's.
FACTOUY WHOLESALE PRICES!
DmECT TO USERS

Progress salesmen find our prices are lower than those ot retail stores or
mail-order houses-this proves-the factory is the place to buy paint and
roofing-but low prices by itself mean nothing-quality must be considered
when you talk price. It is the superior quallty of our paints and roofing combined with our extremely low factory wholesale prices that produces the sales
made to several thousand satisfied progress customers in every state in the
union.

The foregoing circular (Com. Ex. 43-D) was used by respondent
until March, 1931.
(c) Respondent's letterheads, appearing on all its trade promotional letters and communications to salesmen and to customers, are
as follows:
The Progress Paint Company
Manufacturers of
Asbestoruf
House & barn paints---€namels
Technical paints-varnishes & stains
Cleveland, Ohio, U.S.A.

Such letters also contain the printed slogan:
The factory is the place to buy paint and roofing.

(Com. Ex. 43-E.)

(d) Respondent's color card, illustrating the various colors o-f its
paints for the customer's selection, carries the following:
Progress
Paint & varnish
Products
For outside and inside use
The factory is the place to buy paint
:Manufactured by
The Progress Paint Co.
Cleveland, Ohio
Facts worth knowing ot Progresp products
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Everything in the Progress line is made in our modern fireproof factory.
Everything is guaranteed fresh as we carry no great stock on hand made up.
It comes direct from the mills to you and at wholesale prices. Our aim is not
to give you the cheapest paint In price but the lowest price paint in qual!ty
that can be purchased. One must consider today, with the high cost of application, that a few cents saved here or there in the cost of material used may
mean dollars wasted in the cost of application where it fails to stand up. The
best paint is the cheapest as any practical property owner will tell you and
the best paint made is the paint you buy direct from this factory as the factory
is the place to purchase paint. (Com. Ex. 43-F; Resp. Ex:. 15.)

(e) In letters sent to salesmen respondent represents that its paints
are sold at a" factory wholesale price" (Com. Ex. 44); that respondent is a" million dollar company" (Com. Ex. 5}; that" you're with
a twenty-two year old million dollar house * * * " (Com. Ex.
51-A}; that the rating in Dun's or Bradstreet's of the Progress Paint
Co. is "GAa $1,000,000 and over, which is the highest rating we
could have." (Com. Ex. 132) ; that the customer " takes no chances
for at all times he is fully protected by our money back guaranteeour free trial offer and our million dollar rating. He is not fooling
with a new comer-but a company 25 years old and he is getting
his paint through the Progress plant at factory prices." (Resp.
Ex. 22.)
(f) The handbill, distributed by respondent to the purchasing
public for a period ending about 10 months after the date of the
complaint, contains the following:
Do You KNow

THAT-

2. That this company is rated in Bradstreet's with $1,000,000 rating and
has been manufacturing paint for 22 years?
4. That they can save you from 25 to 50 percent on your paint anu roofing
bills?
ri. That they are the oldest manufacturers of roofing in the world?
Progress paints save you money because they are sold to you direct from
the factory at wholesale prices. You buy your paint from Progress at the same
price your local dealer buys from the people he deals with. You save the
difference. (Com. Ex. 45.)

(g) Printed instructions for salesmen's use in promoting sale of
respondent's products, contain the following:
CONFIDENTIAL INFORMATION FOB
PROGRESS NEIGHBORHOOD
SERVICE MEN

1. Who is the Progress Paint Co.? Your company is a manufactm·er of the
complete l!ne of paints, varnishes, stains, and liquid roofing. Deen in business
25 years and is rated in Bradstreet's l\Iercantlle nook as HAa or better than
$1,000,000 credit rating. Your company sells all products direct from factory
to consumer at wholesale prices. Your products are never sold through dealers or jobbers or anyone for resale purposes.
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49. How can I save people money on paint? By selling them the best paint
made at the factory wholesale price. If they were to go to a paint dealer and
bring a sample of Progress paint and ask that dealer to have his factory duplicate that sample-such a paint would cost him anywhere from 25 percent
to 40 per cent more when bought through the dealer. By dealing with youhe can get that paint at the same price the dealer would buy from his factory.
Your paint is fresh-full of life-good covering capacity-you use less paint.
61. Are you manufacturers or just jobbersi Your company is an old established manufacturer. We manufacture every product you sell-we even make
our own steel barrels and other containers and employ several hundred men
and women. (Com. Ex. 46; Current book, Resp. Ex. 19.)

(h) Among the depictions and other representations of factory
scenes and factory equipment are, the following published by respondent in its house organ, The Progress Torch, distributed as
trade promotional literature:
FROM

START TO FINISH

THIS

BUNCH

SAW

EVERYTHING.

HERE THEY

ABE

WATCHING THEIR ORDERS BEING FILLED.

[Here appears a depiction of a factory scene showing factory workmen
being observed by a company of visitors]
Tbe men you see in this picture won this opportunity to visit the great
Progress factory by their constant eft'orts to get ahead-by their sales and
'abUlty to do their share. To-day they are all out on their territories with
many salesmen under their control pushing Progress to the utmost to keep up
with orders. You, too, may be in such a group some day 1f you do as they
have done. If you work as these men have worked. We aim to have as many
men in to inspect our big plant as possible when their business warrants It
and when you read the letters of appreciation from these men that will appear
in next month's Torch, I am sure you will work tooth and nail to be among the
next group Invited in at our expense. (Com. Ex. 47, p. 3, The Progress Torch,
April, 1928.)
Every man who has ever owned a Progress selling kit can go out to-day
and though he never sold a gallon of paint in his life-will l1e able to do so
now and clean up the big money that has been the lot of every man who has
ever pushed this great line.
With the Progress factory keyed up to maximum capacity-a night shift
In operation now-several weel's before it was necessary last year-a modern
conveyor system to facilitate rapid handling of orders--we are now ready to
handle the greatest volume of business any single paint factory ever handled
in a season. There will be no delayed orders~r complaining customers if
Mr. Tatje, our general superintendent has anything to do with it and consequently-every man is urged now to go out after orders like he has never done
before. No matter what has happened'-let not a single thing stop you from
getting into the field and staying there every day from now on untll Christmas I
There is great work for Progress salesmen to do. Much ground to cover and
we must realize that property owners won't wait~nce they make up their
minds to order.
In keeping with our policy of doing everything possible to make Progress
salesmen the highest paid representatives in the direct sellfng field-Progress
bas added to its staff l\{r. Carl Itumberg', who, atter concluding a sclentlJlc
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education dealing with paint subjects has also put in considerable time right
in the Progress factory-in order that he might know from the ground upeverything about Progress products and thus be able to render you first-hand
information on any problem that you may need assistance that you may grow
nnd thrive and Increase your earning powers with this line.
How

TO

Uss YoUB

CATALOGum

Your catalogue my friend Is your "pick a_nd shovel" in the most remunerative
trade you ever tackled. It has been prepared so that handled rightly-It will
of itself be able to sell the prospect! It contains the best features and ideas
of the cream of Progress salesmen but the only thing it lacks is "legs."
You've got to provide them and if you do and take It around to property owners
it will do the rest. When you bring it in to a property owner-begin at the
first page of the book and take him through it-page by pnge---ealling his
attention to each feature-step by step-and it will bring him back to you on
the last page as the neighborhood service man ready to take his order and
render him the service that will make your presence felt in that communityquality merchandise and at price-saving possibilities. (Com. Ex. 53.)

{i) In magazine advertisement (Com. Ex. 137), published by
respondent after the date of the complaint, and setting forth matters
as the basis on which salesmen sell its products, appears the
following:
Sell paint
Direct from this million-dollar factory
on easy credit terms
at factory wholesale prices
The Progress Paint Co.
Cleveland, Ohio

(In conjunction with the above statement appears a depiction of
large factory buildings which depiction is fictitious to the extent
that in reality no such factory of the respondent exists or is in operation, and further, in that it is not a true depiction of the factory in
which respondent's paint is manufactured or the factory of the Acorn
Refining Co. hereinafter referred to. A similar depiction of factory
was displayed in the magazine advertisement. (Com. Ex. 41.)
PAR. 10. The true facts in regard to said representations are and
have been as follows :
(a) Respondent corporation, The Progress Paint Co., is not a
manufacturer and does not manufacture any of the paint, roof coating, or other products which it markets, but procures such products
from the Acorn Refining Co. at certain prices charged therefor by
such Acorn company. The Progress Paint Co., respondent corporation, does not own, control, or operate any such paint factory, factory warehouse, paint vats, grinding, mixing, or other paint manufacturing equipment or facilities as represented or depicted in its
sales or trade promotional literature, or any other paint manufac-
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turing equipment or facilities. The authorized capital stock of such
Progress company is $25,000, par value, and all its physical property, listed on its books at $2,474.66, consists of furniture and .fixtures such as office desks, chairs, dictaphones, typewriters, .files, and
other office equipment, which are used in the promotion, sale, and
distribution of its products. Its other assets consist of cash, accounts receivable, deferred expenses and money advanced to saleslUen, with all assets totaling a little less than $100,000. Said Progress corporation has no factory superintendent. nor does it employ
any paint manufacturing experts, chemists or any other employees
engaged in manufacturing. Besides said salesmen respondent corporation's employees number between 50 and 60, and all are engaged
under the supervision of a sales manager in the work of promoting
and effecting the sale and distribution of its merchandise. It is not
a million dollar company or manufacturer as represented, nor does
it have gross annual sales of several million dollars, but as stated in
paragraph 1 hereof, such gross annual sales averaged about $1,000,000. Respondent corporation does not purchase, store, test or other.
wise handle or use any raw materials for the manufacture of paint
or roof coating.
(b) The said Acorn Refining Co. is an Ohio corporation engaged
since about the year 1914 in the manufacture of a complete line of
paints or paint products and roof coating, which, in the course of
its business it sells to the purchasing and consuming public, including industrial plants and other users and consumers, throughout the
United States, as well as supplying said products, at prices hereinafter stated, to the respondent and to seven other similarly situated
corporations including the Madison Paint Co. and the Franklin
Paint Co., respondents in Dockets 1573 and 1567, respectively. Said
Acorn Refining Co. has, and operates in its business, a paint factory
or paint manufacturing plant at Cleveland, Ohio, which paint factory or paint manufacturing plant is of reputable appraisal value of
substantially less than $1,000,000. The average daily production of
the plant is 4,000 to 5,000 gallons of paint and 5,000 to 6,000 gallons
of roof coating. Such Acorn company has facilities for the purchase and storage of raw materials in carload quantities. It also
has a paint laboratory with a staff of four men. The respondent
corporation, the Progress Paint Co., occupies as its place of business rented office space on the premises of the Acorn Refining Co. for
which space it pays rent to such Acorn company. And it is from
the Acorn Refining Co.'s factory premises that respondent corporation ships its products to its customers. Besides paint and roof
coating, respondent also purchases various other supplies and services used in its business from said Acorn company,
1132-33-23
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(c) Respondent's sales manager testified that the picture of the
large paint factory appearing on the outside of respondent's catalogue (Com. Ex. 43-A and Resp. Ex. 16) originated in the mind ot
the artist employed to prepare the same for publication and that the
artist was in Chicago and was not familiar with the factory of the
Acorn Refining Co. Such depiction of a paint factory, in connection with which also appears the statement" Roofing and paint from
this million-dollar factory to you on credit", is wholly fictitious.
The depictions of a paint factory elsewhere in said trade promotional literature are also fictitious in that respondent has no such
factory or any factory, and such depictions are not accurate depictions of the factory of the Acorn Refining Co. and do not show the
sign "Acorn " which is in reality on the front of said Acorn factory
and an integral part of said building of the Acorn Refining Co.
Said other depictions of factory equipment and manufacturing
scenes are in fact depictions of equipment and scenes in the Acorn
Refining Co. factory. Such depictions, however, are represented in
respondent's literature as being depictions of the Progress factory
and of factory equipment and facilities owned or operated by
respondent corporation, The Progress Paint Co.
(d) Prior to the issuance of the complaint and until about J anuary, 1930, substantially all of the capital stock of the respondent
corporation, The Progress Paint Co., was owned in equal proportions by E. M. Katz and S. S. Sanders, president and secretarytreasurer, respectively, of the respondent, who also own in equal proportion all of the capital stock of the Acorn Refining Co. and are
officers of that company. After the issuance of the complaint the
capital stock of respondent corporation, owned by said individuals
Sanders and Katz, was acquired and is now owned by the Acorn
Refining Co.
(e) The Progress Paint Co., respondent, is one of eight corporations whose stock, ranging from $10,000 to $100,000 authorized par
value, is similarly owned by the Acorn Refining Co. They are similarly engaged in procuring paint manufactured by the Acorn Refining Co. and selling the same to the public throughout the United
States. It is marketed by said companies as paint of their own
respective line and manufacture. For example, it is sold by The
Progress Paint Co. as the Progress line of paints; by the Franklin
Paint Co. as the Franklin line of paints; by the Madison Paint Co.
as the Madison line of paints. To other purchasers it is sold by the
Acorn Refining Co. as the Acorn line of paints. The products sold
by the respondent corporation comprise from about 20 percent to
23 percent of the output of the Acorn Refining Co.
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{f) Evidence was introduced on behalf of respondent to the effect
that the prices charged by the Acorn Refining Co. to the respondent,
The Progress Paint Co., for said paint, and roof coating are the
Acorn Refining Co.'s so-called "blue book" prices less 15 percent,
and that such prices represented only the Acorn Refining Co.'s cost;
that all the profits in the distribution of the products sold by respondent to the public are allowed to accumulate in the name of The
Progress Paint Co. and are taken out mainly, if not entirely, in the
form of salaries to said Katz and Sanders rather than through the
declaration of dividends.
{g) Evidence was also introduced through respondent's witnesses
tending to show that the business of the Acorn Refining Co. and said
other eight corporations, including respondent, which are engaged in
selling and distributing paint manufactured by the Acorn company,
is considered by the officers of the Acorn company and of respondent
as one business. That any such relationship exists between said companies is not disclosed to the purchasing public. Testimony was also
given, largely by said S. S. Sanders, secretary-treasurer of respondent, substantially to the effect that care is also taken to avoid disclosing any such relationship to the salesmen who sell the paint to the
public for the various companies referred to, and that such nondisclosure enables these companies to sell more paint, and makes possible
the solicitation and sale of the paint by several of the respective
companies in any given locality or community by reason of the nondisclosure in such communities of the existence of such relationship
or that in reality it is all the same paint which is being sold under
different company names and labels. As part of such nondisclosure
each of said respective companies, although located on the same
premises, represents itself as being located at a differently named
street address. Testimony was also adduced by respondent to the
effect that instead of continuing to conduct respondent's business
under its name as an unincorporated trade name, it was incorporated
so that, among other things, respondent could receive a listing and
rating in the commercial rating publications of R. G. Dun & Co. and
of Bradstreet's in such a way as not to disclose or reveal any relationship or connection with the Acorn Refining Co. or other company.
Until March, 1928, respondent was listed by Bradstreet's as follows:
Progress (The) Paint Co. W+HAa
Since then such rating was given as W+GAa

Such symbol 1-V designates the business of the company as wholesale. HAa stands for a capital rating of $750,000 to $1,000,000 and
GAa for $1,000,000 and up in capital rating. Said division sign
means that such rating covers two or more corporations and in this
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of the complaint, respondent's customers were not advised or informed by respondent through its trade promotional literature or
otherwise that in :fact said paint is not in truth composed as stated
in its representations above described or that it contained barytes or
barium sulphate, or asbestine or any inert materials, or titanox or
soya bean oil, or that the white lead and zinc oxide therein constitutes only a small or minor part of _the pigment. Respondent has
not followed the practice used by some paint manufacturers of
printing the formula upon the label on the commercial containers
of the paint or otherwise disclosing the actual ingredients in the
paint. Nor has respondent in any other manner advised or informed
the purchasers of said paint of the actual composition thereof.
PAR. 8. Further, in the course and conduct of the business of promoting and effecting the sale and distribution of its paint and roof
coating as hereinabove described, respondent has caused throughout
the perod of more than 3 years prior to the issuance of the complaint
and thereafter, and still causes, its said paints and roof coating to be
offered for sale and sold to its customers, the purchasing and consuming public of the several States, upon various representations, statements, and assertions to the following effect:
That respondent is the manufacturer of said products and that
it directly owns, operates, or controls a "million-dollar" factory in
which it manufactures said products; that in the sale and distribution of said products it acts as a manufacturer and not as middleman
or dealer; that it sells and distributes said products directly from
itself, as the manufacturer, to the consuming public without the
intervention of any middleman, jobber, wholesaler or retailer; that
its gross annual sales of its products exceed several million dollars;
that its paint factory is " the largest in the land selling direct to
users " and that it has investments in said paint factory and other
busineEs facilities to the extent of $1,000,000; that it is a million dollar
company, has a million dollar rating; that its rating in Bradstreets is
'' GAa $1,000,000.00 "; that it "is rated in Bradstreet's Mercantile
Book as HAa, or better than one million dollars credit rating"; that
respondent is the oldest manufacturer of liquid roofing in the world;
that the illustrations or pictorial representations of factory buildings
and manufacturing machinery and equipment shown in its aforesaid
advertising and sales or trade promotional literature are true illustrations and pictorial representations of factory buildings, manufacturing machinery and equipment which it directly owns, operates,
controls, or uses in manufacturing its said product; that it has been
engaged in its business and in manufacturing said products for 22
years or more; that becaus~ it is the manufacturer tlwre<;rf said prod-
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ucts are of better quality than similar products sold by competing
dealers, and that respondent's prices for its products are cheaper and
lower than the prices at which similar products of like quality can
be purchased from respondent's competitors; that the prices at which
respondent sells its products are manufacturer's prices and not
dealer's or middleman's prices, and that respondent's prices do not
contain any costs, profits, or other charges of middlemen or dealers;
that in purchasing said products from respondent the purchasers
thereby save to themselves the costs, profits, and other charges of any
and all middlemen or dealers; that, by reason of its advantages in
being such a large manufacturer and selling at factory prices direct
to consumer, its prices on paint are from $1 to $1.50, or 40 percent
less than competitors' prices for similar quality paints and the prices
at which such similar quality paints are sold by or may be purchased
by the public from retail stores or other competitors.
PAR. 9. The following described specific instances of the foregoing
representations, statements, and assertions are among those which
respondent has caused to be set forth in its sales or trade promotional
literature:
(a) On the outside cover of its catalogue (Com. Ex. 43-A and
Resp. Ex. 16) respondent depicts large factory buildings or factory
with the following prominent statement:
Roofing and paint
from this million-dollar factory
to you
on credit

On the inside of the catalogue, which is arranged so as to appeal
to the purchasing public and is displayed to purchasers and prospective purchasers by respondent's salesmen, appear such representations
as follows:
The Progress Paint Co. has become the largest in the land selling direct to
the user.
George E. Spencer, general manager, pledges you superior quality and better
service.
Twenty-five years in the harness, serving constantly increasing thousands
of customers--over and over again-selling their friends and neighbors thru
the good name established by our products in the strongest testimonial I can
offer as to the reputation and quality of Progress products.
Twenty-five years which have seen this company grow from a little obscure
two-story building, with a force you could count on your finger tips, to the
present modern million dollar paint plant, with its towering buildings, acres
of floor space, tanks with storage capacity of better than 250,000 gallons of
liquids and its hundreds of loyal, efficient employees !
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Twenty-five years devoted to exclusive selling direct from the factory to
user at wholesale prices thru thousands of specially trained neighborhood
service men who are proud of their house, its reputation, and its merchandise !
LOWEB PRICES

Because sold direct from the factory to user
The Progress plan is like a gigantic chain extending across the entire United
States-eliminating the store--with its expenses, rent, clerk hire, salesmen,
etc.--cutting out the jobbers' warehouse--:trucking charges, and all the other
odds and ends that are always added to the price you pay! There is but one
connection-the direct line that leads from the factory where Progress products
are made-to you! Thus again you come into contact with lower prices that
only such a plan, worked out to such an extensive degree, makes it possible
for you to share in such an effective money-saving manner.
When merchants and dealers say, " buy at home," remember, they are asking
you to pay a price that will include their profit-their expense, rent, heat,
light, clerk hire--the profit of the jobber who sold to them-the jobber's
salesman, and from that to the factory who sold the jobber-plus their profittheir salesman's expense and salary in this business. In back of it all, the
paints they offer you-they bought out of town and nine times out of ten,
from the same city Progress products come from I
To buy products equal to Progress products under such a system, you would
have to pay from $4.50 to $5 per gallon and take a chance as to whether the
paint was fresh or last year's stock! In comparison, Progress paints-the best
that can be made, sells for $3.45 per gallon in barrels for house paint! Remember, too--it isn't "How much you pay for paint," but it is, "How often you
pay!" No matter how well off you are--you can't afford to use cheap paintfor in the end it's too expensive. There is always a joker in the cheap paint
can ! Play safe I Buy from the factory through the Progress plan and from
our local neighborhood service man who is your neighbor l
Our direct from Factory prices on house and barn paint will be found 30o/o
to 40% LESS than the store-price for EQUAL QUALITIES. Where mall-order
houses quote a price close to ours, WE GUARANTEE 50o/o BETTER QUALITY,
OR MONEY REFUNDED. It stands to reason, a million dollar factory can
sell paint for less money than DEALERS.
The FACTORY is the place to buy PAINT and ROOFING (Com. Ex. 43-A;
Resp. Ex. 16.)
When you need paint-Varnish or Roofing-Write us to
send our neighborhood sen-ice man.
lie can save you from 20% to 40% by DIRECT FHOl\1 FACTORY TO CONSUMER wholesale prices-fresh paints-full of life-maximum covering
capacity, and greatest durability. (Com. Ex. 43-C.)

(b) On the leaflet (Com. Ex. 43-D) appears a depiction of what
purports to be a large factory which depiction is referred to as
follows:
Go partners with this million-dollar paint factory.
A gallon of the best paint sells for $5 to $6 in a paint store. The factory
vrlce is $3.15 a gallon. The difference goes to pay the traveling salesman's
salary and expenses, the wholesaler's profit and expenses, the retailer's profit
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and expenses. None of these things add to the quality of the paint, they only
increase the price t<J the user.
This million-dollar factory sells paints and roofing direct to the user at the
factory price. Thru our own factory representatives in every c<Junty.
Direct-selling from factory to user is here to stay. Developed out of the
necessity to eliminate waste in distributing necessities. This huge factory sells
several millions of dollars worth of paints and roofing-direct to users. Not
a dollar's worth is sold thru dealers.
Here's that opportunity-the kind of a chance you have been waiting for
and hoping for. An opportunity to hook up with one of the leading paint and
roofing manufacturers in the country. A concern rated at one million dollars
in Bradstreet's.
FACTORY WHOLESALE PRICES

!

DIRECT TO USEltS

Progress salesmen find our prices are lower than those of retail stores or
mail-order houses-this proves-the factory is the place to buy Paint and
roofing-but low prices by itself mean nothing-Quality must be considered
when you talk price. It is the superior quality of our paints and roofing combined with our extremely low factory wholesale prices that produces the sales
made to several thousand satJstied progress customers in every state in the
union.

The foregoing circular (Com. Ex. 43-D) was used by respondent
until March, 1931.
(a) Respondent's letterheads, appearing on all its trade promotional letters and communications to salesmen and to customers, are
as follows:
The Progress Paint Company
.Manufacturers of
Asbestoruf
House & barn paints-4lnamels
Technical paints-varnishes & stains
Cleveland, Ohio, U.S.A.

Such letters also contain the printed slogan:
The factory Is the place to buy paint and roofing.

(Com. Ex. 43-E.)

(d) Respondent's color card, illustrating the various colors of its

paints for the customer's selection, carries the following:
Progress
Paint & varnish
Products
For outside and inside use
The factory is the place to buy paint
~lanufactured by
The Progress Paint Co.
Cleveland, Ohio
E'ucts worth knowing of Progresp products
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Everything in the Progress line is made in our modern fireproof factory.
Everything is guaranteed fresh as we carry no great stock on hand made up.
It comes direct from the mills to you and at wholesale prices. Our aim is not
to give you the cheapest paint in price but the lowest price paint in quality
that can be purchased. One must consider today, with the high cost of application, that a few cents saved here or there in the cost of material used may
mean dollars wasted in the cost of application where 1t fails to stand up. The
best paint is the cheapest as any practical property owner will tell you and
the best paint made is the paint you buy direct from this factory as the factory
is the place to purchase paint. (Com. Ex:. 43-F; Resp. Ex:. 15.)

(e) In letters sent to salesmen respondent represents that its paints
are sold at a" factory wholesale price" (Com. Ex. 44); that respondent is a" million dollar company" (Com. Ex. 5); that" you're with
a twenty-two year old million dollar house * * *" (Com. Ex.
51-A); that the rating in Dun's or Bradstreet's of the Progress Paint
Co. is "GAa $1,000,000 and over, which is the highest rating we
could have." (Com. Ex. 132) ; that the customer "takes no chances
for at all times he is fully protected by our money back guaranteeour free trial offer and our million dollar rating. He is not fooling
with a new comer-but a company 25 years old and he is getting
his paint through the Progress plant at factory prices." (Resp.
Ex. 22.)
(f) The handbill, distributed by respondent to the purchasing
public for a period ending about 10 months after the date of the
complaint, contains the following:
Do You KNoW TIUT2. That this company Is rated In Bradstreet's with $1,000,000 rating and
has been manufacturing paint for 22 years?
4. That they can save you from 25 to liO percent on your paint and roofing
bills?
15. That they are the oldest manufacturers of roofing In tile world?
Progress paints save you money because they are sold to you direct from
the factory at wholesale prices. You buy your paint from Progress at the same
price your local dealer buys from the people he deals with. You save the
difference. (Com. Ex. 45.)

(g) Printed instructions for salesmen's use in promoting sale of
respondent's products, contain the following:
CONFIDENTIAL INFORMATION FOB
PROGRESS NEIGHBOBIIOOD
SERVICE MEN

1. Who is the Progress Paint Co.? Your company Is a manufacturer of the
complete line of paints, varnishes, stains, and liquid roofing. Been in business
25 years and Is rated In Bradstreet's Mercantile Book as HAa or better than
$1,000,000 credit rating. Your company sells all products direct from factory
to consumer at wholesale prices. Your products are never sold through dealers or jobbers or anyone for resale purposes.
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49. How can I save people money on paint? By selling them the best paint
made at the factory wholesale price. If they were to go to a paint dealer and
bring a sample of Progress paint and ask that dealer to have his factory duplicate that sample-such a paint would cost him anywhere from 25 percent
to 40 per cent more when bought through the dealer. By dealing with youhe can get that paint at the same price the dealer would buy from his factory.
Your paint Is fresh-full of life-good covering capacity-you use less paint.
61. Are you manufacturers or just jobbers? Your company Is an old established manufacturer. We manufacture every product you sell-we even make
our own steel barrels and other containers and employ several hundred men
and women. (Com. Ex. 46; Current book, Resp. Ex. 19.)

(h) Among the depictions and other representations of factory
scenes and factory equipment are, the following published by respondent in its house organ, The Progress Torch, distributed as
trade promotional literature:
FROM:

START TO

FINISII

THIS

WA.TCHING

BUNCII

SAW

EVERYTIIING.

HERE THEY

ARE

THEIR ORDERS BEING FILLED.

[Here appears a depiction of a factory scene showing factory workmen
being observed by a company of visitors]
The men you see in this picture won this opportunity to visit the great
Progress factory by their constant efforts to get ahead-by their sales and
'ablllty to do their share. To-day they are all out on their territories with
many salesmen under their control pushing Progress to the utmost to keep up
with orders. You, too, may be In such a group some day If you do as they
have done. If you work as these men have worked. We aim to have as many
men in to inspect our big plant as possible when their business warrants it
and when you read the letters of appreciation from these men that will nppear
in next month's Torch, I am sure you will work tooth and nail to be among the
next group invited in at our expense. (Com. Ex. 47, p. 3, The Progress Torch,
April, 1928.)
Every man who has ever owned a Progress selling kit can go out to-day
and though he never sold a gallon of paint in his life-will 't1e able to do so
now and clenn up the blg money that has been the lot of every man who has
ever pushed this great llne.
With the Progress factory keyed up to maximum capacity-a night shift
In operation now-several weeks before it was necessary last year-a modern
conveyor system to facilitate rapid handling of orders--we are nQw ready to
handle the greatest volume of business any single paint factory ever handled
in a season. There will be no delayed orders--i>r complaining customer!! if
1\fr. Tatje, our general superintendent has anything to do with it nnd consequently--every man is urged now to go out after orders like he has never done
before. No matter what has happened'-let not a single thing stop you from
getting into the field and staying there every day from now on until Christmas I
There is great work for Progress salesmen to do. Much ground to cover and
we must realize that property owners won't wnit--once they make up their
minds to order.
In keeping with our policy of doing everything possible to mnke Progress
snlesmen the highest paid representatives in the direct selling field-Progress
bas added to its stntr MI.". Carl aumberg', who, after concluding a scientific
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education dealing with paint subjects has also put In considerable time right
In the Progress factory-in order that he might know from the ground UPeverything about Progress products and thus be able to render you first-hand
Information on any problem that you may need assistance that you may grow
and thrive and Increase your earning powers with this line.
How

TO

Uss YouB

CATALOGUE

Your catalogue my friend Is your "pick and shovel" in the most remunerative
trade you ever tackled. It has been prepared so that handled rightly-it will
of itself be able to sell the prospect I It contains the best features and ideas
of the cream of Progress salesmen but . the only thing it lacks is "legs."
You've got to provide them and If you do and take it around to property owners
it will do the rest. When you bring it in to a property owner-begin at the
first page of the book and take him through it-page by pag~alling his
attention to each feature-step by steP-and it will bring him back to you on
the last page as the neighborhood service man ready to take his order and
render him the service that will make your presence felt in that communityquality merchandise and at price-saving possibilities. (Com. Ex. 53.)

{i) In magazine advertisement (Com. Ex. 137), published by
respondent after the date of the complaint, and setting forth matters
as the basis on which salesmen sell its products, appears the
following:
Sell paint
Direct from this mlllion-dollar factory
on easy credit terms
at factory wholesale prices
The Progress Paint Co.
Cleveland, Ohio

{In conjunction with the above statement appears a depiction of
large factory buildings which depiction is fictitious to the extent
that in reality no such factory of the respondent exists or is in operation, and further, in that it is not a true depiction of the factory in
which respondent's paint is manufactured or the factory of the Acorn
Refining Co. hereinafter referred to. A similar depiction of factory
was displayed in the magazine advertisement. (Com. Ex. 41.)
PAR. 10. The true facts in regard to said representations are and
have been as follows:
(a) Respondent corporation, The Progress Paint Co., is not a
manufacturer and does not manufacture any of the paint, roof coating, or other products which it markets, but procures such products
from the Acorn Refining Co. at certain prices charged therefor by
such Acorn company. The Progress Paint Co., respondent corporation, does not own, control, or operate any such paint factory, factory warehouse, paint vats, grinding, mixing, or other paint manufacturing equipment or facilities as represented or depicted in its
sales or trade promotional literature, or any other paint manufac-
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turing equipment or facilities. The authorized capital stock of such
Progress company is $25,000, par value, and all its physical property, listed on its books at $2,474.66, consists of furniture and .fixtures such as office desks, chairs, dictaphones, typewriters, files, and
other office equipment, which are used in the promotion, sale, and
distribution of its products. Its other assets consist of cash, accounts receivable, deferred expenses and money advanced to salesmen, with all assets totaling a little less than $100,000. Said Progress corporation has no factory superintendent. nor does it employ
any paint manufacturing experts, chemists or any other employees
engaged in manufacturing. Besides said salesmen respondent corporation's employees number between 50 and 60, and all are engaged
under the supervision of a sales manager in the work of promoting
and effecting the sale and distribution of its merchandise. It is not
a million dollar company or manufacturer as represented, nor does
it have gross annual sales of several million dollars, but as stated in
paragraph 1 hereof, such gross annual sales averaged about $1,000,000. Respondent corporation does not purchase, store, test or otherwise handle or use any raw materials for the manufacture of paint
or roof coating.
(b) The said Acorn Refining Co. is an Ohio corporation engaged
since about the year 1914 in the manufacture of a complete line of
paints or paint products and roof coating, which, in the course of
its business it sells to the purchasing and consuming public, including industrial plants and other users and consumers, throughout the
United States, as well as supplying said products, at prices hereinafter stated, to the respondent and to seven other similarly situated
corporations including the Madison Paint Co. and the Franklin
Paint Co., respondents in Dockets 1573 and 1567, respectively. Said
Acorn Refining Co. has, and operates in its business, a paint factory
or paint manufacturing plant at Cleveland, Ohio, which paint factory or paint manufacturing plant is of reputable appraisal value of
substantially less than $1,000,000. The average daily production of
tho plant is 4,000 to 5,000 gallons of paint and 5,000 to 6,000 gallons
of roof coating. Such Acorn company has facilities for the purchase and storage of raw materials in carload quantities. It also
has a paint laboratory with a staff of four men. The respondent
corporation, the Progress Paint Co., occupies as its place of business rented office space on the premises of the Acorn Refining Co. for
which space it pays rent to such Acorn company. And it is from
the Acorn Refining Co.'s factory premises that respondent corporation ships its products to its customers. Besides paint and roof
~oating, respondent also purchases various other supplies and servIces used in its business from said Acom company.
1132-33-23
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(c) Respondent's sales manager testified that the picture of the
large paint factory appearing on the outside of respondent's catalogue (Com. Ex. 43-A and Resp. Ex. 16) originated in the mind o!
the artist employed to prepare the same for publication and that the
artist was in Chicago and was not familiar with the factory of the
Acorn Refining Co. Such depiction of a paint factory, in connection with which also appears the statement "Roofing and paint from
this million-dollar factory to you on credit", is wholly fictitious.
The depictions of a paint factory elsewhere in said trade promotional literature are also fictitious in that respondent has no such
factory or any factory, and such depictions are not accurate depictions of the factory of the Acorn Refining Co. and do not show the
sign "Acorn" which is in reality on the front of said Acorn factory
and an integral part of said building of the Acorn Refining Co.
Said other depictions of factory equipment and manufacturing
scenes are in fact depictions of equipment and scenes in the Acorn
Refining Co. factory. Such depictions, however, are represented in
respondent's literature as being depictions of the Progress factory
and of factory equipment and facilities owned or operated by
respondent corporation, The Progress Paint Co.
(d) Prior to the issuance of the complaint and until about January, 1930, substantially all of the capital stock of the respondent
corporation, The Progress Paint Co., was owned in equal proportions by E. M. Katz and S. S. Sanders, president and secretarytreasurer, respectively, of the respondent, who also own in equal proportion all of the capital stock of the Acorn Refining Co. and are
officers of that company. After the issuance of the complaint the
capital stock of respondent corporation, owned by said individuals
Sanders and Katz, was acquired and is now owned by the Acorn
Refining Co.
(e) The Progress Paint Co., respondent, is one of eight corporations whose stock, ranging from $10,000 to $100,000 authorized par
value, is similarly owned by the Acorn Refining Co. They are similarly engaged in procuring paint manufactured by the Acorn Refining Co. and selling the same to the public throughout the United
States. It is marketed by said companies as paint of their own
respective line and manufacture. For example, it is sold by The
Progress Paint Co. as the Progress line of paints; by the Franklin
Paint Co. as the Franklin line of paints; by the Madison Paint Co.
as the :Madison line of paints. To other purchasers it is sold by the
Acorn Refining Co. as the Acorn line of paints. The products sold
by the respondent corporation comprise from about 20 percent to
23 percent of the output of the Acorn Refining Co.
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(f) Evidence was introduced on behalf of respondent to the effect
that the prices charged by the Acorn Refining Co. to the respondent,
The Progress Paint Co., for said paint, and roof coating are the
Acorn Refining Co.'s so-called "blue book" prices less 15 percent,
and that such prices represented only the Acorn Refining Co.'s cost;
that all the profits in the distribution of the products sold by respondent to the public are allowed to accumulate in the name of The
Progress Paint Co. and are taken out mainly, i£ not entirely, in the
form of salaries to said Katz and Sanders rather than through the
declaration of dividends.
(g) Evidence was also introduced through respondent's witnesses
tending to show that the business of the Acorn Refining Co. and said
other eight corporations, including respondent, which are engaged in
selling and distributing paint manufactured by the Acorn company,
is considered by the officers of the Acorn company and of respondent
as one business. That any such relationship exists between said companies is not disclosed to the purchasing public. Testimony was also
given, largely by said S. S. Sanders, secretary-treasurer of respondent, substantially to the effect that care is also taken to avoid disclosing any such relationship to the salesmen who sell the paint to the
public for the various companies referred to, and that such nondisclosure enables these companies to sell more paint, and makes possible
the solicitation and sale of the paint by several of the respective
companies in any given locality or community by reason of the nondisclosure in such communities of the existence of such relationship
or that in reality it is all the same paint which is being sold under
different company names and labels. As part of such nondisclosure
each of said respective companies, although located on the same
premises, represents itself as being located at a differently named
street address. Testimony was also adduced by respondent to the
effect that instead of continuing to conduct respondent's business
under its name as an unincorporated trade name, it was incorporated
so that, among other things, respondent could receive a listing and
rating in the commercial rating publications of R. G. Dun & Co. and
of Bradstreet's in such a way as not to disclose or reveal any relationship or connection with the Acorn Refining Co. or other company.
Until March, 1928, respondent was listed by Bradstreet's as follows:
Progress (The) Paint Co. W+HAa
Since then such rating was given as W+GA.a

Such symbol "\Y designates the business of the company as wholesale. HAa stands for a capital rating of $750,000 to $1,000,000 and
GAa for $1,000,000 and up in capital rating. Said division sign
means that such rating covers two or more corporations and in this
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particular case it covers jointly the respondent, the Acorn Refining
Co. and seven other corporations, and is not a separate rating upon
respondent corporation only. In meeting the requirements of Bradstreet's for such rating, arrangements were made whereby the Acorn
Refining Co. by its board of directors passed a resolution to the effect
that it would guarantee payment of the debts or obligations of said
other corporations including the respondent. In Dun's commercial
rating publication respondent is classified as a dealer with a rating
of B-2, which means a rating of financial responsibility from $20,000 to $35,000 and first class credit..
(h) As a part of its plan of distribution of its product to the
consuming public, respondent used, during a period from two to
three years, its so-called "Neighborhood distributive service plan,"
by which plan its salesmen were to purchase and carry a stock of
respondent's paint and resell the same in their immediate neighborhoods. The difference between the net price charged by respondent
to such salesmen and the price at which such salesmen resold the
paint represented the latter's gross profit. Under such plan certain
of the salesmen purchased a stock of said paint from respondent and
resold the same at such prices as they saw fit. To the extent that
such salesmen operated under said plan they became and acted as
dealers or middlemen in the channels of distribution between respondent and the consumer. In promoting the plan respondent
referred to its use by certain of its salesmen as follows:
Do you know that fellows like Batchelder-Miller-Carter-Cox and hundreds of others-men who are making big money, carry a stock of paint like
this that runs into hundreds of dollars? 0! course, I wouldn't advocate you
doing anything like that right now-but lt would be a good idea for you to lay
in a few dollars worth of paint and especially Asbestoruf for just these purposes and this little folder tells you a way in which you can turn this Into a.
mighty profitable venture. Read it over and make up your mind today that
what is good' for the prosperous men in my outfit must be good for you and
write out a little stock order for yourself. (Com. Ex. 5S-A.)

Respondent's sales manager testified, however, that such "N~igh
borhood distributive service plan" was not successful enough and so
it was abandoned by respondent. He also testified that, as an estimate, there was less than 500 gallons of paint sold under the plan.
(i) In the sale ,and distribution of its paint and other products,
and the conduct of its business, respondent corporation is a middleman instead of a manufacturer. The prices at which it sells its
said paint to the public are middleman's prices and not factory prices
or factory wholesale prices as represented. The profits which respondent makes in the sale of said paint and its costs therein, which
profits and costs are included in its paint price and ultimately borne
by the consumer, are in fact middleman's costs and profits. The
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relative costs and prices of its paint covering the various colors,
years and types of containers involved are illustrated by the following (using the color white, 1-gallon cans and the year 1930 as representative): The cost to Acorn Refining Co. of the paint material in
1 gallon of paint was $1.16. The price which the Acorn Refining
Co., the manufacturer, charged respondent for such gallon of paint
was $1.624 for the first four months of 1930 and $1.573 for the remainder of the year. The Progress Paint Co.'s price at which it sold
such paint to the public was $3.75less 5 percent discount for cash with
order or net within 60 days, and with freight paid on all orders
amounting to more than $10. The price per 1-gallon can of the same
paint as sold throughout the same States and on similar terms by the
Franklin Paint Co. was $3.32, and by the Madison Paint Co., $3.85
with a 20 cent to 25 cent reduction during the latter part of the year.
(j) In the evidence adduced is testimony tending to show that
outside house paint of quality comparable with that of respondent's
paint is marketed and available to the purchasing public through
retail stores at $2.75 per 1-gallon can, as testified to by a paint manufacturer of Cincinnati marketing paints throughout various States
which are also covered by respondent; that substantially comparable
quality paint of the largest paint manufacturer in the industry is
marketed through retail stores to users and consumers throughout
the United States at retail prices from $2.50 to $2.75 per 1-gallon
. can, as testified to by an official of such manufacturer. Some of the
other testimony on this point included that by a retail dealer who
stated he sells house paints of the best or highest quality at a price
of $2.65 per gallon in 100-gallon lots; also testimony by a paint
manufacturer, selling largely to industrial plants for maintenance
purposes, that in his opinion paints of certain costs, delivered to the
carrier, ranging from $1.17 to $2.09 per gallon would be sold through
dealer channels in 1-gallon cans at certain retail prices to the consumer which ranged from $2.80 to $4.70 per gallon. Upon the whole
record the Commission finds that the prices at which respondent sells
its said paint to the public are not less to the extent of $1 to $1.50
per gallon, or from 20 percent to 40 percent, than prices at which
raints 0~ similar or comparable quality are available to the purchasmg pu~hc or at which the purchasing public can buy the same from
competitors or retail stores.
PAR. 11. The representations, statements, and assertions of The
Progress Paint Co., respondent corporation, referred to and described in paragraph 8 hereof and used by respondent as hereinabove
set forth, are and have been false, misleading, and deceptive, and
?ave and had the capacity and tendency to mislead, deceive, and
Induce the purchasing and consuming public into purchasing re-

•
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spondent's paint and roof coating in the beliefs, which are erroneous, that said representations, statements, and assertions are and
were true in fact.
PAR. 12. Also, in the course and conduct of its said business of promoting and effecting the sale and distribution of its roof coating,
which is designated "Asbesto-Ruf ", respondent caused said roof
coating to be offered for sale, sold and distributed to its customers,
the purchasing and consuming public throughout the several States,
upon various representations, statemen~s, and assertions to the effect
that said roof coating Asbesto-Ruf contains gilsonite in substantial
proportions; that said roof coating does not contain any coal tar;
and that such product when applied to roofs will endure and cause
the roofs to become and remain waterproof for a period of 10 years.
(a) Respondent's said Asbesto-Ruf product is a roof coating of the
class of material generally known as liquid asbestos roof coating.
Testimony was introduced by counsel for the Commission tending to
show that the effective life of liquid asbestos roof coating is four or
five years. Testimony was also given by an investigator of the Commission that, in the course of his investigation of the matter prior
to the issuance of the complaint, respondent's sales manager informed him said Asbesto-Ruf was primarily a coal tar product.
Respondent introduced testimony by the superintendent of the factory of the Acorn Refining Co. where the product is made to the
effect that it contains no coal tar, but that in some cases respondent
does sell a tar roof coating, not, however, under said name AsbestoRu£. Upon consideration of the record the Commission does not
deem the evidence sufficient to sustain the charges that said representations with respect to such Asbesto-Ruf containing no coal tar
and enduring or waterproofing roofs for a period of 10 years are
false, misleading or deceptive, and therefore finds that such allegations are not sustained.
(b) Respondent admits that said Asbesto-Ruf does not contain gilsonite in substantial proportion, and alleged that gilsonite is a solid
asphalt and that Asbesto-Ruf is made chiefly from liquid asphalt.
Gilsonite is an asphalt which is mined in the west principally in the
States of Utah and Colorado. It is a standard material on the
market and is used as an ingredient in roof coating products. Typical representations which were printed by respondent in its sales or
trade promotional literature with respect to said Asbesto-Ruf containing gilsonite are as follows:
Asbesto-Ruf contains costly asbestos, gilsonite gums, asphaltum, and other
materials which, when blended fn our secret formula and process, yields, on
the average 12 to 15 years of waterproof, fire-resisting protection to roofs. It
does not contain any coal tar.
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A.sbesto-Ruf positively docs not contain one drop of coal tar. It is composed of genuine Canadian asbestos fiber-gilsonite, an exceptionally elastic
gum-Lake Trinidad asphalt-as durable as the earth itself, and our secret
formula-nonevaporatlng oil. We create a gum by fusing gilsonite, asphalt and
this nonevaporating oil, and later reduced by heat to a liquid where the addition
of other solvents and dryers keeps it in the liquid form and the asbestos fiber
is added. • • • (Com. Ex. 43-.A, Catalogue, pp. 7, 15.)
.Asbesto-Ruf is comvosed of materials especially selected for their fire retardent as well as weather and waterproof qualities. The base of A.sbesto-Ruf
being a special gum derived by treating gilsonite the highest form of asphalt
with a special nonevaporating oil, a product of our own composition of which
the formula is secret. • • • (Com. Ex. 43-L, Leaflet, p. 2.)
37. What if they say the other fellow's ciroular guarantees f01' 10 yearar
.Ask him to let you see the circular and then ask him to show you anywhere
on the circular where it says that the product Is made from aspbalt-gilsonite-l!Onevaporatlng oil and genuine Canadian asbestos fiber. You will find he can
not. They hide the construction of their product by tell1ng you it ls made
from waterproofing oils and gums which gets around the coal tar description.
They use silica or fine powdered sand and wood-pulp fiber to imitate asbestos
fiber and when mixed up with the black coal tar can not be detected. Genuine
Canadian asbestos costs money-you have to pay a tariff tax on it to get it into
the country-Canada is the only place you can buy real asbestos fiber. Asphalt
comes from Lake Trinidad and gilsonite from Utah. You can not buy these
raw materials even in the enormous quantities we purchase, and be able to
turn out a product that will sell as low as the mail orders offer to sell at. The
only thing they can do is imitate with coal tar. (Com. Ex. 46, p. 11; instructions to salesmen.)

( o) Respondent continued its said representations to the effect
that said product contains gilsonite in substantial proportions
throughout a period of more than three years prior to the issuance
of the complaint and for a period of about 10 months subsequent
thereto. Thereupon it changed said representation by eliminating·
therefrom the specific mention of "gilsonite " as a constituent of
the product, and substituted or printed in such places representa.
tions to the effect that said product contains "Asbestos fiber, asphalt,
waterproofing oils and gums blended in our secret formula and
process "' "' "'" (Resp. Ex. 16, p. 1, catalogue); that "It is a
combination of asphalt, waterproofing oils and gums, together with
asbestos rock fiber, blended together in a process that keeps it in
liquid form until exposed to the air and spread over the old roofing
surface. (Resp. Ex. 16, p. 15, catalogue.)
(d) The use by respondent of the said representations to the
effect that said Asbesto-Ruf contains gilsonite in substantial pro.
portions was false, misleading, and deceptive, and was calculated,
and had the capacity and tendency, to mislead and deceive the pur.
chasing and consuming public into buying said product in the
e:rroneous belief that the product in fact contained such gilsonite.
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'fhe said false, misleading, and deceptive representations were continued by respondent throughout said period of more than three
years prior to the issuance of the complaint and for approximately
10 months thereafter, without respondent disclosing to its customers,
through its trade promotional literature or otherwise, that such representations were not true in fact or that said product did not in fact
contain such gilsonite as represented.
PAR. 13. In the evidence, respecting the effect upon competitors
of the use by a paint distributor or by a paint seller of misrepresentations as to the ingredients and quality of its paint and as to
being a manufacturer selling direct to purchasers without the intervention of middlemen, is testimony of four witnesses experienced as
directors or managers of sales or otherwise in the promotion of the
sale of house paint and paint products of manufacturers or distributors selling in competition throughout the several States in
which respondent also sells its paint. 'fhe testimony of these witnesses was given mainly as their views or respective opinions based
upon or as a result of their experience in the business, and included
testimony to the effect that the use on the part of any paint distributor of representations which are untrue is a detriment to competing concerns or others engaged in the same business; that it
destroys confidence on the part of the consumer, the buyer, in his
ability to know whether he is getting what he is paying for; that the
misrepresentations by a distributor of paint of the quality or ingredients thereof is "extremely harmful to the business of competitors "; that the use of false or misleading representations has a
tendency to divert trade from other competitors selling similar
paints; that the misrepresentation as to the composition or quality
of paint is "a general detriment to the whole trade"; that misleading representations by a paint distributor increases the burden upon
competitors to meet such co~npetition; that representations of being
a manufacturer selling direct to consumers to the exclusion of middlemen, whether true or false, would have an effect or tendency to
substantially divert trade from competitors; that business has definitely been lost by one witness's company because of such representations by competing concerns not including the respondent; that a
seller's misrepresentations of an inferior paint as first quality paint
would divert business from competitors if the prices were less than
the competitors' price for first quality paint, that such diversion
would depend upon the price.
It was stipulated by respondent that certain Commission witnesses
about to be sworn and consisting of five other members of paint
manufacturing or distributing companies selling in general competi-
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tion in the same territory in which respondents are selling, if called
as witnesses, would testify that untruthful advertising is unethical
and that it tends, in their opinion, to divert business or trade from
those engaged legitimately in a similar business ; and that such
l'tipulation may be used with the same effect as though such witnesses
were actually sworn and so testified. It was also conceded of record
by respondent that " deliberately false advertising is unethical ",
and "contrary to good morals."
PAB.14. Upon the record the Commission finds that the aforesaid
false, misleading, and deceptive representations, statements, and
assertions, as set forth in the foregoing findings and used by respondent in the course and conduct of its said business, are methods of
competition in interstate commerce which (a) are unfair and are
characterized by deception; (b) have been pursued by respondent
against the interest of the public; (a) have the capacity, tendency,
and effect of injuring the public and unfairly diverting trade from
respondent's competitors and otherwise injuring and prejudicing
said competitors in their business; and (d) operate as an unfair
competitive advantage to respondent and a detriment to and burden
upon the legitimate paint manufacturing and marketing industry in
this country.
CONCLUSION

Respondent's use in its said paint marketing and distributing business of the false, misleading, and deceptive acts and practices under
the circumstances and conditions hereinabove set forth are unfair
methods of competition contrary to the public interest, and are and
have been injurious and prejudicial to the public and to the competitors of respondent and constitute a violation of the provisions
of seCtion 5 of the act of Congress approved September 26, 1914,
entitled "An act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes."
OftDER TO CEASE AND DESIST

This proceeding hav,ing been heard by the Federal Trade Commission upon the record, including the pleadings, the evidence, stipulations, and upon argument of counsel, and the Commission having
made its findings as to the facts with its conclusion that respondent
has violated the provisions of sect,ion 5 of the act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade
Commission, to define its powers and duties, and for other
purposes",
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It is now ordered, That, in the course of the sale or d,istribution in
interstate commerce of paints or roof coating, the respondent corporation, The Progress Paint Co., its officers, d,irectors, agents, representatives, servants, and employees, cease and desist:
(a) From directly or indirectly making or causing to be made any
representation, statement, or assertion, in advertisements, trade promotional literature, or by any other means, to the effect that any such
paint is a lead and oil paint, or is composed wholly or pr,incipally of
white lead, zinc oxide, and linseed oil with or without necessary color
pigments and dryers; or that any such paint does not contain titanox,
barium sulphate, asbestine, siliceous material, or any inert material,
or that said roof coating contains gilsonite in substantial or other
proportion, if and when such representations, statements, or assertions are not true in fact.
(b) From directly or indirectly making or causing to be made any
representation, statement, or assertion, in advertisements, trade promotional literature, or by any other means, to the effect that respondent corporation is the manufacturer of any of said paints or roof
coating; that it owns, operates, or controls a paint factory, or any
other paint manufacturing equipment or facilities used in the manufacture of said paints or roof coating; or that customers in purchasing from respondent are thereby dealing directly with the manufacturer of said products; or that in the sale and distribution of said
products by respondent corporation to its customers the same are
sold and distributed by and from the manufacturer directly to such
customers to the exclusion and without the intervention of middlemen, unless and until respondent becomes the manufacturer and
actually owns and operates, or directly and absolutely controls such
paint factory and paint manufacturing equipment or facilities by
which any and all such products so represented are manufactured;
or unless and until, so long as said paint or paint products are
manufactured by the Acorn Refining Co., and the relationship subsists between that company and the respondent as set forth in the
findings as to the facts, a full and true disclosure of the facts of
such manufacture by, and relationship of respondent to, said
Acorn Refining Co. be prominently made in conjunction with such
rep res en ta tions.
(c) From directly or indirectly making or causing to be made any
representation, statement, or assertion, in advertisements, trade promotional literature, or by any other means, to the effect that the
prices at which respondent sells its products are manufacturer's
prices; or that by reason of respondent being such manufacturer and
selling its products under a plan or method of distribution by which
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all costs, profits, or other charges of middlemen are eliminated, respondent's said prices are less than the prices at which paint products
of equal quality are available, or may be. purchased from competitors and from retail stores or through other dealer channels; or that
the benefit of such savings by reason of the elimination of such middlemen accrues to purchasers from respondent, or that such saving
is a certain definite amount, such as $1 to $1.50 per gallon, or 40 percent, unless and until respondent owns and operates, or directly and
absolutely controls a factory or manufacturing facilities in or by
which said products are manufactured, and such representations are
otherwise true in fact.
(d) From directly or indirectly making or causing to be made
any representation, statements, or assertion, in advertisements, trade
promotional literature, or by any other means, to the effect that
respondent is a million dollar company, or that it owns or operates
a million dollar factory, or that it has investments to the extent of
$1,000,000 in a paint or roof coating factory or similar manufacturing
equipment, or that its gross annual sales of paints and roof coating exceed several million dollars, or that it has been engaged in
manufacturing paints and roof coating for a period of 22 years or
more, unless and until such representations, statements, or assertions
are true in fact.
It is furtl~er ordered, That respondent corporation The Progress
Paint Co., shall within 60 days after the service upon it of a copy
of this order file with the Commission a report in writing setting
forth in detail the manner and form in which it has complied with
the order to cease and desist hereinabove set forth.
Commissioner Ferguson dissenting to issuance of order as to use
of the word "manufacturer "; Commissioner Humphrey dissenting
in memorandum attached.

Dissenting Opinion by Chairman Hwmphrey
One who is not a manufacturer is guilty of an unfair practice in
advertising that he is such, because the public believes that by buying
from a manufacturer they save the middleman's profit.
There is no such element in this case. The respondent is in every
particular regarding additional profits a manufacturer. He is in
fact, while not a sole manufacturer, a part manufacturer. There
may be a deception in the technical sense to the public, but there is
no injury to the public.
This case involves a method of business conduct that it is admitted
increases the sale of the products of the respondent. It therefore
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increases competition, and is to that extent in the interest of the
public.
To cause the respondent to cease calling itself a manufacturer,
would do him substantial injury in many ways. It would benefit
no one. I believe that the Commission should issue no order that
is not clearly in the interest of the public. This proposition is so
plain that it calls for neither argument nor citation of authorities.
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A. S. DOUGLIS AND DAVID HELFINBEIN INDIVIDUALLY
AND AS COPARTNERS TRADING AS A. S. DOUGLIS &
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Docket 1862. Complaint, .Aug, 12, 1930-Decision, June 28, 1932

Where a firm engaged Jn the sale of knives, candy, tableware, clocks, and
various other small articles of merchandise to wholesale and retail dealers
In the various States, supplied said dealers with punch boards, push cards,
and fortune boards for retailer's use in: selling said various articles In
accordance with chance selection by ultimate purchaser of the concealed
winning name or number or last purchase or punch on the board, pursuant
to a plan under which the purchaser received an article of a value exceeding
the price of his punch or nothing, depending upon his fortune or lack of
fortune in making his se1ection and tbe retailer received an aggregate
sum exceeding the cost to him of the articles thus disposed of;
With result that prospects were induced to purchase a punch in the hope
and expectation of securing an article, or the desired article for 5 or
10 cents, or to engage in a game of chance, and a great number purchased and continued to purchase punches until all the articles had
been distributed, and trade was diverted from competing manufacturers
and jobbers of shnllar merchandise who declined to employ such a means
of selling and distributing their merchandise due to Its lllegality in practically all the States, their belief that a constituted the merchandising
of a chance and that it was not good business for a small number of
customers to be winners and a much larger number losers, that the practice was morally bad, encouraging both adult and ch1ld " to take a
chance", that sanction of such methods would result in a progressive
increase in the gambling aspects thereof, and that manufacturers, distributors, and wholesalers were not 1n the gambling but merchandising
business, and should not be compelled to adopt such sales methods in
order to meet competition:
1Ield, That such practices, under the circumstances set forth, were to tbe
Injury and prejudice of the public and competitors and suppressed and
tended to suppress competition in the sale of merchandise and constituted
unfair methods of competition.

Mr. Henry 0. Lank for the Commission.
Mr. J. Bond Smith and Mr. Lucius Q. 0. Lamar, of Washington,
D.O., and Mr. Jokn A. Nask, of Chicago, Ill., for respondents.
SYNOPsis OF Co:arPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission
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charged respondents, A. S. Douglis and David Helfinbein, of Chicago, partners, engaged as A. S. Douglis & Co. and Lincoln Sales
Co. in sale of various articles of merchandise to purchasers in
various States, together with various devices and plans of merchandising, involving operation of gift enterprises and/or lottery
!.chemes and sale of merchandise or products in question to ultimate
consumers wholly by lot or chance, with using lottery scheme in
merchandising, in violation of the provisions of section 5 of such
act., prohibiting the use of unfair methods of competition in
interstate commerce.
Said respondents, as charged, supply along with the merchandise
and products sold by them, punch boards of various shapes and
sizes,1 for retailer's use in disposing of said merchandise and products, together with display cards advising prospective consumer
purchaser of nature of scheme or plan, under which purchaser pays
5 cents or 10 cents for each punch and receives nothing other than
privilege of punching a number, or article of merchandise exceeding in value the 5 cents or 10 cents paid, depending upon particular
number secreted within the covered holes of the punch board, or
the making, in some cases, of the last punch on the board; the
assortment and arrangement being such that while the value of
any article of merchandise is greater than the cost of a single punch,
the " combined value of the articles of merchandise is much less than
the cost of the total punches on the board." 2
Through the use of said punch boards, push boards, :fortune boards,
and other similar devices, in conjunction with or as a part of respondents' system of merchandising, the purchasing public, .as alleged in the complaint, are" induced and persuaded into purchasing
punches from the said boards in the hope that they may obtain one
of the prize-winning numbers and thus obtain one of the prizes
called :for by the said numbers "; so that " the merchandise of the
respondents is thus distributed to the purchasers of punches from
the board wholly by lot or chance", and as a result of said system
of merchandising and the use thereof and cooperation therein by
respondents' retail dealer customers, who expose the articles of
merchandise in connection with the punch boards, etc., and sell
punches, pushes, or fortune cards " to the purchasing public in
accordance with the aforesaid plans whereby the said merchandise of
the respondents is distributed to the purchasers of punches, pushes,
or fortune cards from the said boards wholly by lot or chance ", re1 As nl~o push boards or fortune boards and other similar devices.
• The punch boards as described In the allegations of the complaint, mny be found
described in detail In the findings, infra, In the second paragraph on page 857.
AI alleged In the complaint "the push boards and the fortune boards Involve substantlall;y the same plan and lottery scheme " aa the punch boards.
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spondents "supply to and place in the hands of others the means
of conducting a lottery in the sale of their products in accordance
with the respondents' sale plan hereinabove set forth."
Respondents' aforesaid sales plans, as alleged, " thus tend to and
do induce many of the consuming public to purchase respondents'
said products in preference to the products of respondents' said
competitors because of the chance of obtaining one of said articles
of merchandise at a price of 5 cents or 10 cents, rather than at the
normal retail price of the same, which is many times greater than
5 cents or 10 cents, and the distribution of said articles of merchandise to the consuming public is determined wholly by lot or
chance "; all to the prejudice of the public and respondents' competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26; 1914, the Federal Trade Commission issued and served
a complaint upon the respondents A. S. Douglis and David Helfinbein, individually and as copartners trading as A. S. Douglis & Co.
and Lincoln Sales Co., charging them with the use of unfair methods of competition in commerce in violation of the provisions of
said act.
The said respondents entered their appearance and filed their
answer to said complaint. Thereafter, the matter being ready for
the taking of evidence with respect to the charges in the complaint,
a stipulation as to the facts was agreed upon and entered by respondents and counsel for the Commission wherein it was stipulated
and agreed that the statement of facts therein recited might be
taken. as the facts in this proceeding and in lieu of testimony in
support of the charges stated in the complaint or in opposition
thereto, and that the Federal Trade Commission might proceed
upon said statement of facts to make its report, stating its findings
as to the facts (including inferences which it may draw from the
said stipulated facts) and its conclusion based thereon, and might
enter its order disposing of the proceeding. Said stipulation as to
the facts was approved by the Commission, and thereafter briefs
were filed and the matter was orally argued before the Commission
by counsel for the Commission and for the respondents.
Thereupon this proceeding came on for final hearing, and the
Federal Trade Commission, having duly considered the entire record and being fully advised in the premises, makes this its report,
stating its findings as to the facts and conclusion drawn therefrom:
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FINDINGS AS TO THE FACTS
PARAGRAPH 1. The respondents, A. S. Douglis and David Helfinbein, are copartners doing business under the names and styles of
A. S. Douglis & Co. and Lincoln Sales Co. Their principal office
and place of business is located in the city of Chicago, State of
Illinois. They are now, and for more than 4 years last past have
been engaged in selling various articles of merchandise to purchasers
thereof located in various States of the United States. They cause
said merchandise, when sold, to be. transported from their place of
business, in the State of Illinois, into and through other States of
the United States to purchasers thereof located in a State or States
of the United States other than the State of Illinois. The respondents do not manufacture any of the articles of merchandise sold by
them. In the course and conduct of their business respondents are
engaged in competition with other corporations, partnerships, and
individuals engaged in the sale and distribution of similar articles
of merchandise in commerce between and among the various States
of the United States.
PAR. 2. In the course and conduct of their business, as described
in paragraph 1 above, the respondents have been and are now soliciting the sale of and selling and transporting in interstate commerce
to retail and wholesale dealers in various States of the United States
certain articles of merchandise. Said merchandise consists of knives,
candy, tableware, clocks, dishes, traveling bags, blankets, jewelry,
fountais pens, automatic pencils, flashlights, cigarette cases, pipes,
sporting go6ds, fishing tackle, cameras, doll babies, and various other
small articles. All the above merchandise is fully described in
the catalogs issued by the respondents, copies of which were introduced into the record as Commission's Exhibits Nos. 1 and 2. The
respondents, in selling to wholesale dealers or jobbers, use the trade
name A. S. Douglis & Co., and when selling direct to retail dealers
use the trade name Lincoln Sales Co. In the sale and distribution of
their merchandise, said respondents furnish to wholesale dealers and
jobbers, and to retail dealers, various punch boards, push cards, and
fortune boards which are complete and ready for use and which bear
a legend indicating the method in which said punch boards, push
cards, and fortune boards may be used by the retail dealer without
alteration or rearrangement. In some cases the punch boards, push
cards, and fortune boards are sold by respondent to wholesale and
retail dealers with the merchandise and in other cases the punch
boards, push cards, and fortune boards are given away or furnished
free upon the purchase of merchandise or merchandise assortments.

I
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In all cases, title to the punch boards, push cards, or fortune boards
passes when the merchandise is sold. These punch boards, push
cards, and fortune boards are varied in their details, but make use
of certain principles which are more or less fully illustrated by the
exhibits introduced into the record (Com. Ex. Nos. 3, 4, and 5, being
a punch board, push card, and fortune board, respectively), the
details of which are as follows:
Exhibit no. 3, commonly termed a punch board, is a laminated
pasteboard approximately five-eighths of an inch thick and at the
top of it appear the following legends:
Super
5 cents per sale

Novelty
Knives
The Midget
5 cents per sale

Immediately below the above legends, a knife is fastened to the
board by elastic loops and immediately thereunder appears the legend "last sale." Below the knife just referred to five other knives
are fastened to the board by elastic loops and under each knife
appears the following numbers: 25, 50, 75, 100, 125, respectively.
The remaining section of the board contains 300 holes going entirely
through the board, each hole containing a slip of paper bearing
numbers from 1 to 300, respectively, but not arranged in consecutive
order. A thin paper is pasted under the holes and also over the
holes, so as to effectively conceal the slips of paper and to prevent
their being examined, but permitting the location of the holes to be
easily seen. The person playing the board, or purchasing a chance,
punches a slip of paper out of one of the holes, and if the slip bears
a number corresponding to the numbers under the respective knives,
then the purchaser is entitled to receive, and does receive, the said
knife without additional charge. If the purchaser of a punch or
chance punches a slip which does not bear one of the winning numbers, he receives nothing for his money except the privilege of punching one of the holes. The purchaser buying the last punch on the
board receives the knife directly above the legend "last sale" without additional charge.
Exhibit no. 4, commonly termed a push card, is a cardboard approximately 5 inches by 7 inches, the lower section of which is occupied by 15 perforated holes, each bearing a girl's name, while opposite these 15 holes is the list of girl's names with a blank space thereafter for the purpose of recording the name of the purchaser of each
punch. The top section of the board is occupied by a master perforated circle with a seal pasted over it. Under this seal is one of the
girl's names appearing in the lower section of the board. This name
is effectively concealed from view until the master circle is pushed
632-83-24
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out and the seal removed. The pushes, or the privilege of selecting a
girl's name on the board cost the prospective purchaser a fixed
amount, and when all of the pushes are sold the large hole is pushed
out and the seal removed and the purchaser who has selected the
name which appears under that seal is the winner of the article of
merchandise being distributed by this method. The purchasers of
the other pushes receive nothing for their money.
Exhibit no. 5, commonly termed a" fortune board", is a small boxlike arrangement containing three compartments containing slips
of paper so folded that when the first slip is pulled out, it raises the
edge of the next slip so that it can be readily grasped or pulled out.
The compartments contain a total of 100 slips bearing numbers
from 1 to 100, respectively, but not arranged in consecutive order.
The numbers on the said slips are effectively concealed from view
until the slip has been pulled from the compartment. The slips
also contain a short sentence purporting to represent the purchaser's fortune. The front of the boxlike arrangement contains a
space on which legends concerning the winning number or num~
hers may appear. The cost of pulling one of the slips of paper is
fixed and the winning number or numbers is determined before the
merchandise and the fortune board are displayed to the public.
The purchaser making a purchase draws out one of the slips; and if
the slip contains the winning number or one of the winning numbers, he is entitled to receive, without additional cost, the article
of merchandise called for. If the slip does not contain the winning
number or one of the winning numbers, he received nothing for his
money except the privilege of pulling one of the slips.
These exhibits illustrate the principle of the various pm1ch boards,
push cards, and fortune boards, although the respondents use numerous variations of the same in particular cases and these numerous
variations are fully and completely referred to in respondent's catalogs (Exs. Nos. 1 and 2).
Retailers who distribute the said merchandise by means of the
aforesaid punch boards, push cards, and fortune boards use a method
substantially as follows:
Said punch boards consist of boards of various shapes and sizes,
with from 100 to 4,000 holes. Into each of the holes has been inserted a small slip of paper bearing a printed numbel', the printed
slips bearing separate numbers totaling the number of holes contained in the board, but not consecutively arranged, and said slips
are so placed and covered in said punch board that they cannot be
seen by the customer until they have been punched from the board.
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The punch boards bear legends indicating the numbers which entitle the purchasing public to an article of merchandise or prize, and
in some cases the last punch in each board receives a prize. The
purchaser of a punch pays 5 cents or 10 cents for the opportunity
of punching a number from the board, and if he punches a slip
bearing one of the numbers entitling him to a prize, or punches the
last punch from the board, he receives the article of merchandise
or prize designated by the legend on the punch board, push card,
or fortune board. If he does not punch one of the prize-winning
numbers, or punch the last punch from the board, he does not receive anything for his money, except the right to punch a number
from the board. The said articles of merchandise vary in value,
but each of said articles of merchandise is of greater value than
the cost of a single punch from the said board and the total value
of punches contained in the boards is usually considerably•in excess
of the total value of the articles of merchandise or prizes accompanying said boards. The push cards and fortune boards are merely
variations of the principle used in the punch boards.
The said punch boards, push cards, and fortune boards are furnished to retail dealers by respondents when various articles or
assortments of merchandise are purchased by said retailers from
said respondents; and the said punch boards, push cards, and fortune
boards are also furnished by respondents to respondents' jobbers
and are given by such jobbers to retail dealers who purchase various
articles or assortments of respondents' merchandise from said jobbers. These articles of merchandise are displayed by the retail
dealers, together with the aforesaid punch board, push card, and
fortune board ; and the articles of merchandise are sold to the purchasing public by said retail dealers by means of the said punch
board, push card, and fortune board. In some cases the said merchandise is assembled upon a display board separate and apart from
the aforesaid punch board, push card, and fortune board; in other
cases the merchandise is assembled on the punch board furnished by
the respondents. In other instances the merchandise sold by the
respondents is displayed on a display board, together with the punch
board, push card, or fortune board furnished by the respondents,
and in addition to the merchandise bought from respondents, the
retail dealer distributes other merchandise not purchased from respondents, by means of trade credits.
The retail dealers who sell the said articles or assortments of
merchandise to the public by means of said punch boards, push cards,
and fortune boards thereby sell or distribute said articles or assortments of merchandise wholly by lot or chance.
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3. Respondents furnish the said punch boards, push cards,
and fortune boards with the articles or assortments of merchandise
purchased by such wholesale dealers or jobbers from respondents,
with the knowledge that the same are to be resold to retail dealers
as assembled or packed by respondents.
Said punch boards, push cards, and fortune boards are designed
and intended to be used by retail dealers for the distribution of
merchandise to the public in accordance with the method described.
PAR. 4. In the stipulation as to the facts entered into in this case
it was agreed by the parties thereto that the statutes of the several
States relating to the distiribution of the aricles of merchandise by
lot or chance might be used by, quoted from, or otherwise referred
to by the parties to said stipulation without objection because of be
failure of formally offering and proving said statutes.
The Commission finds that the sale and distribution of merchandise by lot or chance is against the statutes and public policy of
many of the several States of the United States and some of said
States have laws making the operation of lottery and gaming devices
penal offenses.
PAR. 5. When the articles or assortments of merchandise sold and
distributed by these respondents are displayed by the retail dealers
along with said punch boards, push cards, and fortune boards, or
variations thereof, a number of the consuming public are induced to
purchase punches or chances from said punch boards, push cards, and
fortune boards with the desire, hope, and expectation of obtaining
an article of merchandise or prize for an expenditure of 5 or
10 cents, depending upon the price of a punch or chance; a number
of the purchasing public who desire an article of merchandise sold
by means of said punch boards, push cards, and fortune boards purchase punches or chances in the hope and expectation of obtaining
the article of merchandise so desired at a price of 5 or 10 cents,
depending upon the price of a punch or chance; a number of the
public purchase punches or chances from said punch boards, push
cards, and fortune boards without any particular desire or wish
for the merchandise, but just for the privilege of engaging in a game
of chance; and a great number of the consuming public continue to
purchase punches from said boards until said articles or assortments
of merchandise are fully and completely distributed.
PAR. 6. In the sale and distribution of their merchandise to jobbers and wholesale dealers and direct to the retailers, respondents
are in competition with the manufacturers and jobbers of similar
merchandise throughout the United States. .Many of said manufactur~rs and jobbers sell and distribute such merchandise to wholePAR.

....
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sale dealers and jobbers and retail dealers and do not :furnish with
such merchandise punch boards, push cards, and :fortune boards,
nor employ the means and methods o:f sale used by respondents as
hereinabove set :forth.
The manufacturers and jobbers who do not :furnish punch boards,
push cards, and fortune boards :for use in selling and distributing
their merchandise through retail dealers have various reasons :for
not :furnishing such punch boards, push cards, and :fortune boards,
among such reasons being the following:
tl. That they believe that it is against the laws of the several States
o:f the United States to use such paraphernalia or devices in the
distribution of merchandise and such manufacturers or jobbers do
not care or do not desire to be a party to such transactions.
2. That they believe that it is not good :for the merchandising
industry to undertake the merchandising of a chance and that the
sale of merchandise by this method constitutes the merchandising
of a chance.
3. That they believe that it is not good business for a small number o:f customers to be winners and a much larger number o:f customers to be losers. For example, by the use of exhibit no. 3 there
would be 300 customers, of which only 6 would obtain anything of
value :for their purchase; that they believe that the use of such sales
methods will not create permanent business, but will react to the
detriment o:f the merchandising industry as a whole.
4. That they believe that the use of such sales methods is morally
bad and encourages not only the adults but the child to take a chance.
5. That they believe that reliable manufacturers and distributors
and jobbers should not be compelled to adopt such sales methods in
order to meet competition.
6. That they believe that if such methods of merchandising were
allowed to continue it would gradually go further and further toward gambling and that such manufacturers, distributors, and
wholesalers are not in the gambling business but are in the merchandising business.
Many manufacturers, distributors, and jobbers who hold a part
or all o:f the above-recited views feel that their business is being affected and is suffering by reason of the use of the sales methods heretofore described, but that notwithstanding their loss of business and
the serious effect such sales methods are having on their business, they
are unwilling to adopt such methods because of their above-recited
objections to the use o:f such sales methods.
Many retail dealers purchase punch boards, push cards, and fortune boards without purchasing merchandise, for the purpose of
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using such punch boards, push cards, and fortune boards in the distribution of merchandise sold by such retail dealers, but not furnished to such retail dealers by these respondents.
Because of the element of chance involved in the distribution of
merchandise by retail dealers through the use of said punch boards.
push cards, and fortune boards and because of the appeal which such
sales methods have to a portion of the general or consuming public,
many wholesale and retail dealers in such merchandise, however,
prefer to and do purchase merchandise from respondents rather than
from those distributors who do not use the metohd of distribution
heretofore described.
PAR. 7. The use by respondents of the method of sale and distribution of merchandise described herein results in a diversion of trade
to respondents from competitors of respondents, who do not employ
such a method or means of sale and distribution of their merchandise.
PAR. 8. The distribution of respondents' products by the retail
dealer through the use of the above-described plans or methods constitutes the selling of a chance rather than or as well as the merchandising of respondents' products.
PAR. 9. The sale by the respondents of the articles or assortments
of merchandise and the furnishing by respondents to the jobbers
and wholesale and retail dealers of the punch boards, push cards,
and fortune boards is an absolute sale; and respondents have no control whatever over the method of resale of their merchandise by
either the retail or wholesale dealers or the jobbers to whom respondents sell said merchandise.
PAR. 10. The gross sales of respondents, trading under the name
A. S. Douglis & Co., in the calendar year 1927, were $4:2,227.30; in
1928, were $48,679.40; in 1929, were $37,107.19; and in 1930, were
$36,132.61.
The gross sales of respondent, trading under the name Lincoln
Sales Co., in 1927, were $128,366.94; in 1928, were $68,246.14; in
1929, were $70,131.78; in 1930, were $52,519.77.
The sales by respondents, trading under the name A. S. Douglis
& Co., and under the name Lincoln Sales Co. of merchandise with
which punch boards, push cards, and fortune boards were furnished,
amount to approximately 50 percent of respondent's total gross
sales.
Pursuant to the stipulation certain exhibits were initialed by the
parties and were made a part of the record of this case. These exhibits consist of two catalogs ( exs. 1 and 2), and a punch board,
a push card, and a fortune board ( exs. 3, 4, and 5, respectively) .
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The catalogs fully describe the merchandise of the respondents
and also rather fully explain the merchandising methods of the
respondents. The last three exhibits illustrate the principle involved in the disposing of merchandise by such methods, although
there are numerous variations in details as to arrangements of such
devices.
PAn. 11. The catalog of the respondents (Com. Ex. 1) on the
inside cover has this statement: "·we are the pioneer of the sales
stimulator or sales board assortment business, having originated and
designed this novel and effective method of selling high grade merchandise." The respondents' business is the selling of merchandise.
The furnishing of punch boards, push cards, and fortune boards to
retail dealers in connection therewith is the respondents' method
of competing against other manufacturers and distributors of similar merchandise. The sale of assortments of merchandise and the
furnishing of punch boards or similar devices with said assortments
so assembled that they can be sold by means of the punch boards,
or similar devices, without rearrangement or readjustment is illegal
in practically all States of the United States.
CONCLUSION

The acts and practices of the said respondents, under the conditions and circumstances described in the foregoing findings of fact
ure and have been all to the injury and prejudice of the public and
have a natural tendency to, and do, suppress competition in the sale
of merchandise in interstate commerce and are to the injury and
prejudice of respondents' competitors and are unfair methods of
t!ompetition in interstnte commerce, and constitute a violation of
~ection 5 of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the entire record, including the complaint of the
Commission, the answer of the respondents thereto, the stipulation as to the facts agreed upon and approved, and the briefs
and arguments of counsel for the parties hereto, and the Commission having made its findings as to the facts with its conclusion
that said respondents have been and are violating the provisions
of section 5 of the act of Congress entitled "An act to create a
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Federal Trade Commission, to define its powers and duties, and
for other purposes," approved September 26, 1914.
It is now ordered, That respondents A. S. Douglis and David
Helfinbein, individually and as copartners trading as A. S. Douglis
& Co. and Lincoln Sales Co., and each of them, their agents, representatives, servants, employees, and successors in business, in connection with the sale and distribution of merchandise in interstate
commerce, cease and desist:
1. From selling and distributing to jobbers and wholesale dealers,
for resale to retail dealers, and to retail dealers direct, merchandise
or assortments of merchandise so arranged or assembled that final
sales of such merchandise to the general public are to be made or
promoted by means of a lottery or gaming device.
2. From supplying to or placing in the hands of wholesale dealers
and jobbers and retail dealers punch boards, push cards, or fortune
boards in connection with the sale by respondents of merchandise
or assortments of merchandise.
3. From supplying to or placing in the hands of wholesale dealers
and jobbers and retail dealers, punch boards, push cards, or fortune
boards, or other lottery or gaming device, for the purpose of enabling retail dealers to resell merchandise purchased from respondents
to the consuming public by means of said punch boards, push cards,
fortune boards, or other lottery or gaming device.
It is further ordered, That said respondents shall within 60 days
of the service upon them of a copy of this order, file with the Commission a report in writing setting forth in detail the manner and
form in which they have complied with the order to cease and
desist hereinbefore set forth.
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IN TIIE MATTER OF

BEACON MANUFACTURING COMPANY
COMPLAINT (~YNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1813.

Complaint, Nov. 8, 1930-Decision, Jtme 28, 1932

Where a corporation engaged In manufacture of colored blankets patterned
after the design of the American Indian, hand-made blanket, and in sale
thereof to retail dealere under such distinguishing grade names as " Wigwam," " Sachem," etc., supplied said dealers with window display "cutouts " for their use In depicting an Indian, with its so-called Beacon
blanket, In said dealers' window displays, In net of weaving such a blanket
on an Indian loom, and in various characteristic Indian scenes with such
blankets, together with such descriptive captions as " Beacon Blankets,"
" Beacon Indian Blankets," " The Pueblo 1\:larrlage," " The Pueblo Indian
announces his marriage by slipping his blanket around his mate," and thus
supplies said dealers with the means of deceiving persons into believing
such blankets to be genuine Indian made blankets, and trespassed upon
the rights of the sellers of such blankets, to their prejudice and injury and
that of the Indian makers and sellers thereof, and the substantial industry
therein established by them:
Held, That such acts and practices were to the prejudice of the consuming
public and Indian makers and sellers of the genuine Indian made blanket,
and constituted unfair methods of competition.

11/r. Henry 0. Lank for the Commission.
Hinckley, Allen, Tillingluzst, Phillips &: Wheeler, of Providence,
R.I., for respondent.
SYNOPSis oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission
charged respondent, a Massachusetts corporation engaged in the
manufacture of blankets, shawls, bath robes and other similar napped
fabrics, and in the sale and distribution thereof among various
States, and with mills in New Bedford, Mass., and Swannanoa, N.C.,
and executive officers in New Bedford and salesrooms in New York
and Chicago, with advertising falsely or misleadingly and misbranding or mislabeling as to nature of manufacture of product, in violation of the provisions of section 5 of such act, prohibiting the use
of unfair methods of competition in interstate commerce.
Respondent, as charged, engaged as aforesaid, in its catalogs
describes certain blankets not made by American Indians, but made,
woven, or knit by machinery in mills or factories as " Indian
Blankets", "Ombre Indian Blankets", "Wigwam Blankets",
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"Sachem Blankets", "Agawam Blankets"," Mingo Blankets", and
"Casco Blankets", and sells said blankets labeled with such trade
names as "\Vigwam ", "Sachem", "Huron", "Agawam" and/or
"Mingo ", with capacity and tendency to deceive and mislead purchasing public into buying same as and for blankets made or woven
by American Indians.1
Respondent further, as charged, "furnishes to retail dealers advertising matter consisting of Indian cut-outs, show cards, newspaper
cuts, and photographs of window displays, which advertising matter
depicts Indians in the act of wea~ing blankets and Indian group
scenes for use of the retail dealer in selling the said blankets to the
public and the said advertising matter when so used has the capacity
and tendency to deceive and mislead the public into buying said
blankets in the belief that the said blankets were made or woven by
American Indians when in truth and in fact the said blankets were
not made by American Indians."
Such acts and things, as charged "are to the prejudice of the public
and respondent's competitors and constitute unfair methods of competition in interstate commerce within the intent and meaning of
section 5."
Upon the foregoing complaint, the Commission made the following
I

REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Beacon Manufacturing Co., a corporation, charging it with the use of unfair methods of competition in
commerce in violation of the provisions of said act.
The complaint was filed in November, 1930, and charged the
respondent, Beacon Manufacturing Co., with unfair methods of
competition in connection with sales and advertisements of its
blankets in the failure to discriminate sufficiently between its manufactured blankets and blankets made by American Indians.
The respondent entered its appearance and filed its answer to
said complaint, denying the deceptive character of its representations. Thereafter hearings were had and evidence was thereupon
introduced on behalf of the Commission and of the respondent.
1 As alleged, " there are In the United States several tribes of Indians who make a
product designated as • Indian Blankets' and said product 1s sold In interstate commerce
under the aforesaid designation to the trade and the purchasing pub!la. These tribes
Include the Hopi, Leupp, and Navajo Indians In Arizona, and the Pueblo Bonita, San
.Juan, and Southern Pueblo Indians of New Mexico. The value of their output Is substantial, and tbelr blankets, so designated, have acquired a reputation for wearing
qualities, ancl there 1~ a va~uable ,ood will Ill the woJ;"d • J;ndla.n' as applied tq tl\e ~all\e,"

DEACON MANUFACtURING COMPANY

365

367

Findings

Thereupon, this proceeding came on for final hearing on the
briefs and oral argument, and the Commission, being fully advised
in the premises, makes this its findings as to the facts and conclusion:
FINDINGS AS TO TilE. Y ACTS
PARAGRAPH 1. The respondent, Beacon Manufacturing Co., is a corporation organized and existing under and by virtue of the laws of
the State of Massachusetts, and has been, since about 1905, engaged in
the manufacture of blankets and the sale and shipment thereof
throughout the various States of the United States. Its principal
place of business and executive office is located at New Bedford,
l\fass. It maintains sales offices at New York City, and Chicago, Ill., and owns and operates manufacturing mills at New Bedford, Mass., and at Swannanoa, N.C. The respondent, during all
the times herein mentioned, has been and still is engaged in selling,
distributing, and shipping to its customers throughout the United
States blankets, which selling and shipping is done at and from
the said offices or manufacturing mills of respondent. The preponderant part of its sales of blankets is made direct to the retail
trade, which in turn resells said blankets to the ultimate consumers.
A comparatively small part of its sales is made to "concession"
jobbers, who resell to buyers such as fairs and bazaars for resale
to the public. The respondent publishes catalogs for use in soliciting and making sales of its blankets to the retail trade, and it also
employs traveling salesmen who call on the retail trade for said
purpose.
PAR. 2. The respondent in 1912 begun the manufacture and sale
of a blanket of Indian colors and design. The design was patterned after that of hand-made blankets of the American Indian.
The respondent designated this type of blanket in its catalogs,
"Beacon Indian Blanket." About 1922, the respondent began the
manufacture of Indian-design blankets of different grades and quality, and in order to distinguish the different grades, gave to each
grade o:f blanket an Indian name, such as "Wigwam," " Sachem,"
"Agawam" ~'Huron," "Casco," and "Mingo." These blankets appear in the catalogs as " Beacon Indian Blankets," "Wigwam,"
"Beacon Indian Blanket," " Sachem," etc. The respondent, in connection with sales to retail dealers, affixes to each Indian design
blanket a label. The blankets are resold to the consuming public
with the label attached. This label is approximately 4 inches by
7 inches in size and contains a picture of a manufacturing plant or
factory and carries the word "Beacon" in large type; in smaller
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type the words "Beacon Blankets Make Warm Friends," and the
Indian name to designate the particular quality, such as " Sachem,"
" 'Wigwam," etc. The sale and distributing of Indian design
blankets by respondent in its business as above described extend to
all the States of the United States. Respondent's annual sales of
Indian design blankets in the United States for the year 1930
amounted to $85,000, and said sales represent between 30,000 and
35,000 Indian-design blankets.
PAR. 3. The respondent furnished its retail dealer customers books
containing instructions and suggestions regarding newspaper advertising and store and show window display advertising of its blankets.
Among the material furnished retail dealers for newspaper advertising there were "mats" or" cuts" which, when reproduced, were
pictures of Indians, Indian blankets, and Indian scenes which carried
the words " Beacon Blankets " and " Deacon Indian Blankets "
(Com. Ex. 22, p. 41; Com. Ex. 13, pp. 39, 44, 47, 52, 55). In addition to the furnishing of books containing suggestions regarding
store and show window display advertising of its blankets, the
respondent furnishes the material for store and window display
advertising, among which are various pictures depicting and representing Indians, Indian blankets, Indians weaving blankets, looms
on which Indian blankets are woven, and various Indian scenes.
Some of these pictures are on heavy pasteboard and are in the shape
or outline of the things pictured ; they are made to stand alone and
are referred to as" cut-outs." Some of the picture display advertising carries the words "Deacon Blankets", and a few of the display
advertising pictures carry the words "Deacon Indian l3lankets";
some of the pictures, in addition to the above-mentioned words, carry
the words, "Beacon Blankets Make ·warm Friends." One of the
pictures, which depicts an Indian marriage, has on it in addition
to the words "Beacon Blankets Make 1Varm Friends", the following: "The Pueblo Marriage." "The Pueblo Indian announces his
marriage by slipping his blanket around his mate." No other words
or markings appear on the above-described pictures (Com. Ex. 13,
pp. 4, 33, 66, 72; Com. Ex. 22, pp. 14, 15, 18, 19, 23; Com. Exs. 7, S,
Sa, 9, 9a, 9b, 10, and 11).
Commission's Exhibits 8 and Sa are cut-outs which, when assembled according to directions of respondent, form a single display
and depict a blanket being woven on an Indian loom by an Indian
child guided by an elderly Indian. These exhibits are in natural
colors, but an assembled picture of this display appears in respondent's advertising book furnished dealers, and in this book respondent
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describes this picture as "The Indian Blanket Weavers" {Com. Ex.
22, p. 15). The top portion of this picture is a true representation
o~ the top of a Navajo Indian loom on which Indian blankets are
woven by the Navajo Indians. The only words appearing on this
assembled picture when displayed according to respondent's instructions are the words" Beacon Blanket." The instructions for assembling and displaying these exhibits direct the user to place one of
respondent's blankets so as to hang directly below the warp of the
loom and to have the Indian's hands at the point where the weaving
operation takes place.
Commission's Exhibits 9, 9a, and 9b are cut-outs which, when
assembled according to directions of respondent, depict a blanket
being woven on an Indian loom by an adult Indian squatting in front
of the loom. These exhibits are in natural colors, but an assembled
picture of this display appears in respondent's advertising book
furnished to dealers, and in this book respondent describes this exhibit as "The 'Weaver" (Com. Ex. 22, p. 23). The instructions
direct that a Beacon blanket be inserted in this loom at the point
where the warp ends, and the combined exhibit so arranged and the
hands of the Indian are raised to the point where the weaving
operation takes place.
The respondent furnishes to its dealers other Indian cut-outs and
they are shown in respondent's book of suggestions to dealers and
are described by respondent in the following language:
Large Indian cut-outs in full color. Made to stand alone. So realistic are
these cut-outs when displayed with Indian blankets that they compel instant
attention to your window. (Com. Ex. 13, pp, 62, 03.)

The respondent conducts on a large scale advertising of the above
nature and character. Such advertising is displayed to the public by
means of these pictures. The instructions of respondent to its retail
dealers to insert a Beacon blanket in the above cut-outs of Indian
looms (Exs. 8, Sa, 9, 9a, and 9b) result in the respondent's blankets
being exhibited and displayed to the public in these looms, and show
or depict Indians hand-weaving one of respondent's machine-made
blankets. These picture representations made by respondent in
connection with sales of its blankets are false.
PAR. 4. There are in the United States American Indians belonging to the Navajo Tribe who weave a product which is used mostly
for floor coverings and for decorative purposes, such as couch covers
and throws over beds. A considerable number are used as tapestries
and for pillowtops and wall decorations. This product is referred
to and designated as "Indian blankets " and "Navajo rugs." The
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two terms are used interchangeably. They are too heavy for ordinary personal or bed wear of the white race. Two of these blankets
or rugs have been placed in evidence (Com. Ex. 26 and Resp. Ex. 4) .
The Navajo Tribe is located in Arizona and New Mexico, and
has a population of approximately 40,000. Their livelihood is gained
principally from the raising of sheep, from the wool therefrom, and
from the making of blankets from the aforesaid wool. The wool
which the Indians use comes from their flocks and is carded, spun,
and dyed by them. The loom which they use for the weaving of
blankets consists of two horizontal bars, one hung above the other,
and the warp is stretched between. A very small loom is in evidence
as Commission's Exhibit No. 28. The said blankets have acquired
a reputation for wearing qualities, and there is a valuable good will
in the word "Indian" as applied to the same.
The United States Indian Office, Department of the Interior,
supervises the development of industries among the Indians. The
art of making blankets is taught by the Indian Office in fourteen
schools located on the reservations. These schools are operated by
the United States Government.
The making of blankets by Navajos is a substantial industry, and,
with the moneys gained thereby, constitutes one of their principal
sources of livelihood. Between $500,000 and $750,000 worth of
blankets are woven and sold annually by the Navajo Tribe, principally to the traders licensed by the Government and located in
Arizona and New Mexico. These Indian traders carry stores of
clothing and food supplies which are sold or traded to the Indians
for their products. The traders sell the blankets at wholesale to
dealers, such as art, curio, and specialty shops. They also sell, to a
limited extent, to department stores located in the principal cities;
also at retail, to tourists, and by catalog to persons residing
throughout the different States of the United States. The art, curio,
and specialty shops are located throughout the United States, usually
'in the principal cities, and sell at retail to the pllblic. The annual
retail value of blankets made by Navajo Indians amounts to between
$1,000,000 and $1,500,000.
PAR. 5. The retail dealer buyers of respondent's Indian design
blankets know the origin of the said blankets. The words "Beacon
Blankets", or the words "Deacon Indian lllankets ", signify to such
buyers blankets made by the respondent. The use of the word
"Indian " and the use of Indian pictures therewith do not deceive
this class of buyers. The question is, ·what do the members of the
consuming public understand by the representations made to them
by the respondent by means of the term "Indian Blanket", and by
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means of pictures of Indians and Indian scenes, and pictures of
genuine Indian blankets and Indian blanket looms, and Indians
weaving blankets?
PAR. 6. The evidence shows that respondent's blankets of Indian
design are sold by respondent to retail dealers and are resold in
retail stores in every State of the United States. The evidence shows
that there is a' class of the consuming public to whom the name,
designation, or representation "Indian", when applied to blankets,
means blankets made by Indians. The evidence shows that there is
a class of the consuming publjc which does not know what tribe or
tribes of Indians weave blankets. The respondent produced testimony which shows a class of ultimate buyers who have heard of
blankets made by Indians and have heard blankets designated
"Indian blankets", but that such ultimate buyers know nothing
about the construction, quality, appearance, or price, and cannot
distinguish between a blanket made by an Indian and a machinemade blanket of Indian design. One Indian trader who handled
Navajo blankets as well as machine-made blankets testified as
follows:
Q. Does the average person you deal with in the East know an Indian blanket
when he sees it?
A. No; not always; very rarely.
Q. It is very rare for them to know it?
A. Yes, sir.
Q. On numerous occasions have you had any difficulty convincing them it
was a genuine Indian blanket?
A. I have often had to convince them. I can always convince a person (tr. p.
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Another witness called by the respondent testified on cross-examination:
Q. In selling them curios and Indian blankets do you have numerous occasions to explain to them the weave and the material of which the Indian blanket
is made?
A. Yes, sir.
Q. Have you not as n result of your seven years' experience been able on
numerous occasions to determine whether or not the prospective customer b
famlllar with Indian blankets?
A. Yes; conversation with them; yes.
Q. Is it unusual for customers coming in not to know, or to show that they
do not know, or to indicate their lack of knowledge, rather, of an Indian
blanket.
A. No.
Q. By that do you mean that it is not unusual.
A. It is not unusual; no.
Q. Isn't tbat true in a large number of cases wh<'re a customer indicates
they are from the East, or not from this section of tile country?
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A. Yes; I would say so.
Q. You have traveled extensively in the East?
A. Yes, sir.
Q. Have you discussed the subject matter of Indian blankets 1n the East?
A. Yes; on occasion.
Q. Do you find the lack of knowledge as to what an Indian blanket is composed of, or how 1t is woven, quite general throughout the East?
A. Yes (Tr. 524).

Another witness called by the respondent testified on cross-examination as follows:
Q. Do you come in contact with prosp·ective customers who come into your
place of business?
A. Yes; I do.
Q. Are they made up, to a certain extent, of tourists that are from other
parts of the country, other than New 1\Iexlco and Arizona?
A. Yes; almost entirely.
Q. Have you had occasion to explain to your prospective customers the
detalls of the weaving of Navajo blankets?
A. Yes; very frequently.
Q. Have you, as a result of coming in contact with such prospective customers, been able to ascertain their knowledge or lack of knowledge of the
product woven by the Indians?
A. Yes.
Q. Is it a fact that a substantial number of prospective customers that come
into your place of business are not sufficiently famlliar with the Navajo
product to determine its genuineness at the time they first come into your
store?
A. Yes; I think the majority are quite ignorant of what constitutes a piece
of handcraftsmanship ot any kind (Tr. p. 564).
PAR. 7. The respondent called a number of witnesses from the
larger and more representative department and dry goods stores of
the country which handle its blankets. They testified as to the
knowledge of the public of the term " Beacon" as applied to
blankets. These witnesses testified that respondent's Beacon blanket
is one of the best-known cotton blankets in America, and that it is
well and favorably known to the buying public, and that respondent's Beacon blankets meant to a portion of the public a line of
manufactured blankets.
The evidence establishes that to many of the public the word
" Beacon " means a manufactured blanket. They could not and
do not take the word " Beacon " to mean a blanket made by the
Beacon Manufacturing Co., for even respondent's label fails to disclose this fact. The evidence of this class of witnesses proves no
more than that there is a class of buyers who know Beacon blankets
and know they are manufactured blankets.
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The word" Beacon", in connection with respondent's show cards
carrying the word "Indian", and respondent's Indian "cut-out"
pictures, does not convey to a portion of consumer buyers the understanding that the blankets are not made by Indians. One witness,
a member of the consuming public and an associate editor of a wellknown women's magazine, testified that respondent's cut-out displays (Com. Exs. 9, 9a, and 9b, and 8 and Sa) would convey to her
the impression and understanding that the blankets were made by
Indians. Commission's Exhibits 8 and Sa, and 9, 9a, and 9b are
true representations of Indians making blankets, and when one of
respondent's blankets is inserted in either of these combined exhibits,
is a representation of Indians hand weaving respondent's machinemade blankets. The witness referred to above testified, in answer
to the following inquiries:
Q. • • • I am going to direct your attention • • • to an exhibit
which we have here. For the purpose of identifying it in the- record it is
Commission's Exhibits Nos. 9, lla, and 9b, and it bas also in it Commission's
Exhibit No. 24. What representation, if any, does that exhibit, as now set up,
give to you?
A. Why that is an Indian blanket being made by a North American Indian.
Q. And what does the term" Indian blanket" mean to you?
A. A blanket made by Indians.
Q. It you saw that exhibit in a reUable department store window, what
impression, or what would you expect to find offered for sale?
A. Dlankets made by Indians.
Q. And on those two exhibits I direct your attention to the words "Beacon
blankets." What, it anything, do these words carry to you?
A. Well, then I realized that it was undoubtedly intended as a trade name.
My business training would tell me that. I probably would not have particularly noticed it. It is rather in my mind secondary to the impression ot
the Indian : the impression I first got.
Q. Are you familiar with Beacon blankets?
A. I do not happen to be (Tr. pp. 1944-1980).

Another woman witness, member of the consuming public, conducting an art school and engaged in teaching fine arts, testified
(R. pp. 1933-2011) that the term "Indian blanket" meant to her
a blanket made by the Indians, and testified that respondent's pictures representing Indians conveyed to her the same meaning, and
that the word "Beacon" did not correct this impression. This witness testified with respect to the impression conveyed to her by
Indian pictures carrying the word "Deacon", "I would think that
that was their form of manufacture, and that they were Indian
blankets and that they employed the Indians to do the work " (R. p.
2000).
032-83-2ri
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Another witness, engaged in the real-estate business, testified (R.
pp. 2013-2037) that respondent's Indian cut-outs carrying the word
"Beacon" conveyed to him the impression that the blankets were
made by Indians. This witness testified in response to such inquiry,
ell, I should think it was a blanket made by the Indians and
distributed by somebody named Beacon. I would think they were
distributors for the Indian blankets " (R. 2018).
On Commission's exhibits 6 and 6a and exhibit 10 there are
representations of an Indian smoke signaling with a blanket. The
word "Beacon " itself suggests the outdoor life of the Indian an<l
the activities of the Indian. It was a custom of the Indian tribes
to set out beacon signals as warnings and to convey other information. The word "Beacon " is more indicative of Indian life and
industry than of a manufacturing plant or mill, and to those not
acquainted with Beacon blankets the word " Beacon " on Indian
pictures accentuates the impression given by the pictures themselves.
The word " Beacon " as exhibited to the purchasing public on
respondent's pictures does not mean to a portion of such buyers that
the blankets are manufactured by others than Indians. The evidence is that the word "Beacon" has no such universal meaning.
The word itself appearing on pictures of Indian blankets and Indians
weaving blankets conveys the understanding to those whom the word
has no definite meaning or understanding, that Beacon is a seller or
distributor of genuine Indian blankets. It is at least more reasonable that the word "Beacon " would convey this meaning than nn
understanding that the blankets are manufactured by others than
Indians.
l.)AR. 8. The cut-out pictures of Indians weaving their blankets are
true pictorial representations of Indians and Indians weaving their
blankets; and when one of respondent's blankets is inserted according to the directions of respondent into the proper opening on Commission's Exhibits 8 and Sa and 9, 9a, and !Jb, the representation is
that blanket of respondent is woven or being woven by IndiRns.
To those of the public who know and understand the term " Deacon "
to mean a manufactured blanket, the cut-out pictures would not be
misleading or deceptive, but to members of the public who do not
attribute such meaning to the word "Beacon", no other meaning
can be attributed to the picture cut-outs than a representation that
the blankets so advertised are made by Indians. Such pictures, in
connection with the sale of respondent's blankets, and when respondent's blankets are inserted therein according to the instructions of
the respondent, are palpably false, and their use in connection with
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the sale of such blankets is a trespass upon the rights of sellers of
Indian blankets. If the respondent is allowed to continue the use
of the cut-out pictures depicting Indians weaving blankets and pictures of Indian looms, substantial injury to the Navajo Indians and
sellers of their blankets will result.
The representation by means of pictures that the blankets are
made by Indians is as complete as if made by adequate words, and
is more impressive and lasting. To those who purchased respondt·nt's blankets, the label attached to the blanket might have corrected
the deception created by the pictures. Even here there is the chance
that some would not see the label, and the likelihood of some who
did inspect the label to be deceived or left in doubt and confusion.
The use of the label carrying the word " Beacon " and a picture
of a manufacturing plant or mill, even though it is assumed, contrary to the evidence, that all who purchased the blankets saw the
label and understood that the blankets were not made by Indians,
does not justify the false representation of respondent by means of
pictures that its blankets are made by Indians. Having created the
false impression that the blankets are made by Indians, it is immaterial that a true representation was made to buyers in another
manner.
The use of pictures of Indians and Indian scenes and the use of
the words "Indian blankets" and the words "Beacon Indian blankets ", without clearly showing in connection therewith that the
blankets are not made by Indians, will work injury to sellers of
Indian blankets, and this, irrespective of whether or not the public
may or may not buy respondent's blankets under its label as and for
blankets made by Indians. The said false pictures and words offer
the chance of deception, and provide retailers with the means of
deception, and will cause confusion in the minds of the public who
are not acquainted with the Indian blankets, and create in the minds
of the public doubt and distrust as to the genuineness of Indian
blankets when offered for sale, and will work injury to the industry
of the Navajo Indians.
PAR. 9. The blankets made by respondent and the blankets made
by the Navajo Indians do not precisely fill the same commercial
wants. The evidence shows that the purpose of respondent's use of
the false pictures is not to injure the sale of the Indian blankets but
to increase its own sales through the use of the advertising described.
The practice of respondent is, nevertheless, a competitive practice
in the course of commerce as defined in the Federal Trade Commission Act and does result in injuriously affecting the blanket industry
of the Navajo Indians.
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PAR. 10. The evidence shows that the Pendleton "\Voolen Mills,
of Pendleton, Oreg., manufacture and sell a woolen blanket of
Indian design. The Pendleton company uses two labels in connection with sales of its blankets-one a paper card label approximately 6 inches by 4 inches, carrying the words in clear type,
"Pendleton Indian Blanket, Pendleton Woolen Mills, Pendleton,
Oregon "; the other is a silk label which is sewed on each blanket
and carries the words, " Warranted to be a Pendleton, Pendleton
'Voolen Mills, Pendleton, Oregon"· The Esmond Mills also manufacture and sell a cotton Indian-design blanket. This blanket carries two labels-one a paper card approximately 2 inches by 5 inches
carrying the trade mark, picture of a rabbit, and the words, " Esmond blanket soft and warm as rabbit fur Indian blanket ". On
the reverse side of this card label appears the following words:
" Esmond blankets are made that way in the peace and quiet of an
old New England village, Esmond, Rhode Island." The record
contains no evidence that the Pendleton Woolen Mills or the Esmond
Mills used pictures such as are used by the respondent, or used the
words" Indian blanket" without clearly indicating that said blankets
are made by Pendleton "\Voolen Mills, or Esmond Mills, respectively.
CONCLUSION

The representations and practices of the respondent as set forth
in the findings as to the facts herein are to the prejudice of the
consuming public and the Navajo Indians and sellers engaged in
selling Navajo blankets, and constitute unfair methods of competition within the intent and meaning of section 5 of an act of Congress
entitled "An act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes".
ORDER TO CE.ASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent and the testimony and evidence introduced and briefs
and oral argument, and the Commission having made its findings
as to the facts and its conclusion that the respondent has violated
the provisions of an act of Congress approved September 26, 1914,
entitled "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes ",
It is now ordered, That the respondent, Beacon Manufacturing
Co., its officers, agents, and employees, in connection with selling,
advertising, or offering for sale its blankets in interstate commerce
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between and among the several States of the United States, do cease
and desist from:
(1) Using pictures depicting, portraying, or representing Indians
weaving blankets, looms on which Indian blankets are made, and
Indian blankets, and using pictures depicting, portraying, or representing Indians, or Indian camping or marriage scenes, or other
Indian scenes, unless such pictures have thereon appropriate language, such as Beacon Manufacturing Co. Indian blankets, or Beacon Indian design blankets, or Indian design blankets, or other words
or phrases clearly indicating that the blankets thus advertised are
not woven by American Indians but are manufactured by respondent.
(2) Furnishing retail dealers of respondent with such pictures as
just above described for the purpose of advertising respondent's
blankets, unless appropriate language appears on said pictures
clearly representing or showing that respondent's blankets are not
made by American Indians but are manufactured by respondent.
(3) Using the word "Indian", or the words "Indian blankets", or
the words "Beacon Indian blankets", in advertising by means of
show cards, display cards. and the like, or otherwise, unless accompanied by appropriate words such as " Beacon Manufacturing Co.
Indian blankets", or "Beacon Indian design blankets", or "Indian
design blankets", or other words or phrases clearly indicating that
respondent's blankets are not made by American Indians, but are
manufactured by respondent.
(4) Furnishing respondent's retail dealers with advertising material such as show cards, display cards and the like, or otherwise, bearing the word "Indian", or the words "Indian blankets", or the
words "Beacon Indian blankets", unless such advertising material
bears thereon apt words such as" Beacon Manufacturing Co. Indian
blankets", or "Beacon Indian design blankets", or "Indian design
blankets ", or other words or phrases clearly indicating that respondent's blankets are not woven by American Indians, but are manufactured by respondent.
It is further ordered, That respondent shall, within 60 days after
the service upon it of a copy of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which this order has been complied with and conformed to.
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IN THE MATTER OF

BROWN FENCE & WIRE COMPANY
COMPLAINT (SYNOPSIS), FINDINGS, .AND ORDER IN REGARD TO THI!J .ALLEGED
VIOLATION OF SEC. 1i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1929.

Complaint, Mar. 19, 1931-Decision, June 28, 1932

Where a corporation engaged in the sale, on mail order, direct to the consuming
public through ad~·ertisements in farm journals, and approximately a
mi!Uon catalogues distributed annually to customers and prospective
customers in the farming communities, principally, and dealing in (1)
wire fencing, fence posts, gates, fence stretchers, and other fencing accessories, manufactured chiefly in one of lts three plants; (2) a considerable
amount of wire fencing and fence anchors, made in and purchased from
mllls neither owned nor controlled by it, shipped upon order direct from
place of production to consumer, and made, in case of said anchors, with
tools and pursuant to designs developed by it for the manufacture thereof;
(3) paints, varnishes, and enamels made for It according to tts :Own
special formulne in a factory in which it owned no interest; and ( 4) tires
and tubes, baby chicks and poultry supplies, nut·sery stock, stoves and stove
supplies, cream separators, roofing and shingles, nails, shrubs, storage
tanks, water heaters, lamps, gas engines, hog troughs, and incubators;
some of whieh merchandise was made for It by the manufacturers In their
dull season under contracts pursuant to which it advanced funds for
materials and bought the products at cost thereof, plus manufacturing
expense, and thereby through Its volume of business and considerations of
overhead and seasonal losses sometimes obtained said products at cost
nnd less and was thus able to resell same at a very low price, and all of
which merchandise, excepting only that made by it as aforesaid, or for
it under said contracts, it purchased from manufacturers in 35 distributing
centers in various States under arrangement by which the merchandise
was sent ft·om the factory direct to the consumer upon receipt of its order
at a price Including two separate profits;
Represented in its catalogues that it sold direct from factory to consumer
and that its prices for the articles there advertised were low because
the customer did not have to pay anything for middlemen's profits and
expenses, and were lower than competitors' prices because ils customers
paid only actual cost of manufacturing plus one small profit and described
its prices as "direct from factory prices", and implied that all its goods
were made by it, through such statements as " Forty years ago I started
my straight line selUng plan. Now I have over a million customers and
the largest direct from factory fence business in the world I • • • ",
"My prices are so low because you don't pay a cent for middlemen's
profits and expenses. No dealer, salesman, or jobber comes between us.
You get the saving in cash and better quality", "My direct from factory
plan of dealing is the most economical way of buying goods", "Every
middleman who handles the goo<ls on its way from the factory to you
must add his profit and expense and include it in his selling price.
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This adds cost but does not add value. When you buy from my factory
direct you save these 'in between' costs-nothing Is added to factory
cost except one small manufacturer's profit. That's why you get so much
greater value at less cost"; facts being It was a middleman and, excepting
only aforesaid fencing and accessories and articles purchased at a loss
as aforesaid, made a middleman's profit in the resale of the merchandise
sold by it, in wlllch there was an expense or profit accruing at the original
source of the articles and a profit to it, both of which were passed on to
the consumer;
With tendency to mislead and deceive the purchasing public Into believing
that by reason of Its supposed manufacture of the various articles dealt
In by It, the public· was obtaining better goods at a lower price and thereby
induce public to purchase such articles from it in preference to purchase
from its competitors, some of whom do not so misrepresent:
Held, That such practices, under the conditions and circumstances set forth,
were to the injury and prejudice of the public and competitors and constituted unfair methods of competition.

Mr. PGad B. Morehouse for the Commission.
Mr. John Wattawa, of Washington, D.C., for respondent.
SYNOPSIS OF CoMPLAINT

Reciting its action in the public interest, pursuant to the proviof the Federal Trade Commission Act, the Commission charged
respondent, a Delaware corporation engaged in selling by mail various articles and supplies such as paint, roofing, cream separators,
etc.,1 to farmers or ranchers, chiefly, freight prepaid, from (1) its
principal place of business in Cleveland, (2) factories of a manufacturing corporation of which it owned the stock, and (3) distributing points in various States, with misrepresenting business or
trade status or advantages, and advertising falsely or misleadingly
in said respect and as to composition of product, in violation of the
provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce.
Respondent, as charged, engaged as aforesaid, in sale of its
products in competition with others similarly engaged in sale and
distribution o£ farm and home supplies as well as in competition
with those engaged in wholesale manufacture, sale and distribution o£ such articles through jobbers and retailers, represents and
has represented by catalogues and other advertising media, of which
about one million copies are distributed throughout the United States
annually, that it is a manufacturer of all the products so advertised
and sold and that prospective purchasers by buying direct from the
~dons

1 Other artlcleil named In the complulut are stoves, furnaces, tlres and tubes, shrubs.
lamps, gas engjnes, bog troughs, Incubators, baby chicks, fenclng steel posts, barb wire
and gates.
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factory, will save a middleman's profit on all such products and
obtain the same at factory cost plus one profit .only; the facts being
it manufactures nothing other than the fencing, steel posts, barb wire
and gates made by its aforesaid subsidiary manufacturing corporation, but "buys and resells all of its other said merchandise from
others, all in such manner that the purchaser of said products does
not pay a factory price plus one profit only, as represented by respondent, and there is certain expense or charge accruing to the
subsidiary corporation aforesaid or to the other original sources of
the said products, in addition to a profit to respondent, which is
passed on to the consumer."
Respondent further, as charged, "represents and has represented
in its catalogues and advertising matter as aforesaid that its fence
wire so advertised, offered, and sold in interstate commerce, is a steel
wire containing from .15 to .30 percent of copper, by means of which
the durability of said wire is doubled, whereas in truth and in fact
the copper content of said wire is and has been in many cases grossly
exaggerated in, to wit, that analyses have shown the copper content
to be from .01 to .07 percent." 1
Said representations, as alleged, "are calculated, have a tendency,
and operate to mislead and deceive purchasers and prospective purchasers of respondent's merchandise into the belief that when purchasing such merchandise they are saving a middleman's profit and
obtaining a ' direct from factory to consumer ' price, and to mislead
and deceive the purchasers and prospective purchasers of fence wire
into the belief that the durability thereof is that of a wire containing
15 to 30 percent copper, all of which tends to and does divert trade
from competitors of respondent to the respondent," and said alleged
acts and things and false and misleading representations, as charged,
are to the prejudice of the public and competitors and constitute unfair methods of competition.
Upon the foregoing complaint, the Commision made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, the Federal Trade Commission issued and served a complaint upon the respondent, Brown Fence & 1Vire Co., a corporation,
charging it with the use of unfair methods of competition in commerce, in violation of the provisions of said act.
Respondent having entered its appearance and filed its answer to
the complaint herein, hearings were had and evidence was introduced
1

Charge corrected to contol'm to atlpulation.

See pnrograph 8 or Flndlngs, on p. 118!.
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upon behalf of the Commission and respondent before a trial examiner of the Commission duly appointed thereto, and said trial examiner having filed his findings of facts herein and counsel for both
the Commission and the respondent having filed exceptions thereto,
Thereupon this proceeding came on for final hearing on the record
herein, briefs, and oral arguments of both counsel for the Commission
and respondent, and the Commission having duly considered the
matter and being fully advised in the premises makes this its findings
as to the facts and its conclusion drawn therefrom :
FINDINGS .AS TO THE FACTS

P .ARA.GRAPH 1. The respondent, Drown Fence & "Wire Co., was incorporated in 1901 under the laws of the State of Ohio. In 1923 it
was reincorporated under the laws of the State of Delaware and
acquired the stock of and has ever since wholly mananged and controlled the Peerless ·wire & Fence Co., a corporation owning and
operating factories at Adrian, Mich., and Memphis, Tenn. Respondent's principal place of business and a plant operated under its own
name are at Cleveland, Ohio. It is now and since long prior to 1923
has been engaged in the business of selling on mail orders direct to
the consuming public such merchandise as wire fencing, fence posts,
gates, fence stretchers and other fencing accessories, most of which
it manufactures in one of its three plants aforesaid. The rest of the
articles in the same manner advertised and sold by it, such as fence
anchors, tires and tubes, baby chicks and poultry supplies, nursery
stock, stoves and stove supplies, cream separators, paints, varnishes
and enamels, asphalt roofing and shingles, nails, shrubs, storage
tanks, water heaters-and since 1931, lamps, gas engines, hog troughs
and incubators-are bought by respondent from the most conveniently located factory, hatchery or nursery and shipped directly
from such place of production to the customer, under respondent's
name and guarantee and with freight prepaid on orders exceeding
$5 in amount. The fence anchors and a considerable amount of wire
fencing are purchased by respondent in a finished state from mills
not owned or controlled by it, and shipped upon order direct from
the place of production to the consumer.
Respondent developed the tools and designs used by the other mills
for making the fence anchors. The paints, varnishes, and enamels
so sold by respondent are manufactured for it on contracts in a
factory in which respondent owns no interest, according to specially
owned formulae of respondent. It advances funds for the materials
and buys such paint products at the cost of the raw material plus
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manufacturing costs at a fixed price per gallon. This arrangement
with the paint company and also with some of the other contracting
manufacturers is confined to their dull seasons. Through considerations of overhead and seasonal losses respondent with its volume
of business in some cases obtains the products for which it has so
arranged at cost and sometimes less than cost, and is thus able to resell at a very low price. Orders received by respondent for merchandise sold by it {other than such of the wire fencing and allied
products as are manufactured by it and other than such products
as it has been able to buy at or below the manufacturing cost) are
filled pursuant to arrangement which respondent has with manufacturers located in thirty-five distributing centers in various States
of the United States, and such merchandise is sent from the factories
of such manufacturers direct to the consumers upon the order of
respondent, with two separate profits included in the sale price.
Respondent causes all of the merchandise so sold by it to be transported from the point of origin through and into various other
States of the United States to the respective purchasers thereof, and
in the course and conduct of its business has been, and is now in
active competition with other individuals, partnerships, and corporations engaged in a similar sale and distribution in interstate
commerce of home and farm supplies of a like kind and nature,
as well as with individuals, partnerships, and corporations engaged in
the wholesale manufacture, sale, and distribution in interstate commerce, through jobbers and retailers, of such articles.
P .AR. 2. In the course and conduct of its business as aforesaid
respondent causes advertisements to be published in farm journals
having general circulation in various States of the United States,
and issues each year approximately one million catalogues which
it causes to be distributed to customers and prospective customers
principally in farming communities in all of the States of the
United States. In these catalogues respondent uses as an inducement
to prospective customers to buy from it in preference to its competitors, the representations that it sells direct from the factory to
the consumer; that the prices for the articles advertised in such catalogues are low because the customer does not have to pay anything
for middlemen's profits and expenses, and that such prices are lower
than others (by" others" intending and meaning respondent's competitors), for the reason that customers of respondent pay only the
actual cost of manufacture plus one small profit, and the prices
asked by respondent for the merchandise offered for sale in such
catalogues are described as "direct from factory prices." Among
such statements are the following:
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Forty years ago I started my straight line selling plan. Now I have over
a million customers and the largest direct from factory fence business In the
world! Why? Simply because my higher quality and lower price save a lot
of money for my customers. Every page of this book proves that It pays to
buy your fencing and other farm and home needs direct from Jim Brown's
factory.
BETTER QUAUTY AT LOWER PRICE

1\Iy prices are so low because you don't pay a cent for middlemen's profits
and expenses. No dealer, salesman, or jobber comes between us. You get the
saving In cash and better quality. Go through this catalogue carefully. Compare my low, freight paid prices with others. • • • See how much I save
you on farm and poultry fencing, gates, steel posts, barb wire, smooth wire,
poultry netting, paint, roofing, furnaces, heaters, oil stoves, tires, tubes,
cream separators, baby chicks, brooders, and the many other things shown
in this, my 40th .Anniversary Money S:wing Bargain Book. (Italics supplied.)
(From inside front cover of respondent's 1929 catalogue--Commission's Ex·
hibit No. 1.)

Introductory statements of like tenor and effect preface the indices
and pages of respondent's 1930 and 1931 catalogues. By plain implication, catalogue arrangement, illustrations, and direct statements,
representation is made by respondent that the goods sold (without
limitation to such of the fencing and accessories as are manufactured
by respondent) are from respondent's own factories, viz:
My direct from factory plan of dealing Is the most economical way of
buying goods. It increases the purchasing power of your dollars fully 83th
percent. In other words, whenever you buy goods tn a retall store from 2li
to 50 percent of the price you pay represents the profits and expenses of the
store keeper, the jobber and the wholesaler. Every middleman who handles
the goods on lts way from the factory to you must add his profit and expense
and Include 1t In his selling price. This adds cost but does not add value.
When you buy from my factory direct you save these "In between" costsnothing is added to factory cost except one small manufacturer's profit. That's
why you get so much greater value at less cost when you buy from Jim Brown.
(From page 4 of respondent's 1930 catalogue-Commission's Exhibit No. 2.)

Reference is here made to pages 2 and 3 of respondent's 1931
catalogue, Commission's Exhibit No. 3, wherein the same representations are made.
Whereas, in truth and in fact, with reference to all articles sold
by it other than such of the fencing and accessories as are manufactured by it and such articles as it has purchased from a manufacturer at a loss to that manufacturer, respondent is a middleman and
makes a profit in the resale of merchandise purchased by it from
various manufacturers, and on this account the foregoing representations contained in its catalogue to the effect that the purchases from
respondent are direct from factory to consumer and that the prices
at which respondent sells its merchandise are "direct-from-factory
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prices", have a tendency to mislead and deceive the purchasing
public into the belief that by reason of the fact that respondent
manufactures such articles the public is obtaining better goods at
a lower price, and thereby induce the public to purchase such articles
from respondent in preference to respondent's competitors, some of
whom do not so represent. The Commission finds with reference to
the aforesaid articles there is an expense or profit accruing at the
original source of the said articles and a profit to respondent, both
of which are passed on to the consumer.
PAR. 3. Paragraph 3 of the complaint as amended by a stipulation reported on page 2 of the transcript charged the respondent
with misrepresenting the copper content of its fence wire. Commencing with its 1930 catalogue respondent stressed its fence wire
as "copper bearing", thereby intending and meaning and being by
the public generally understood to represent such wire as having a
copper content of not less than .15 percent. The evidence shows
that fifty-three samples in all were analyzed by the Bureau of
Standards. Thirty-nine of these samples were copper bearing steel
wire ranging from .16 percent to .38 percent of copper content.
The evidence further shows that since 1930 respondent had a
valid and subsisting contract with a Pittsburgh steel company
from which it purchases all the wire out of which it fabricates
its fencing, and such contract contains the proviso that such wire
shall ha-ve a copper content of not less than .15 percent. As to
such wire fencing as is purchased by respondent from others for
resale, the evidence shows that respondent has insisted upon the
proper copper content; that analysis of the wire rods furnished
such company was made and showed a general run of .15 percent
or more. Commission's Exhibit No. 8 was a piece of wire obtained
through the agency of a competitor upon respondent's order placed
with the Northwestern Barb ·wire Co., and was only one of fourteen
different samples purchased by that competitor in the same manner
and for the same purpose. Analysis of this sample showed a copper
content of less than .15 percent, and respondent offered the explanation that there might have been a mistake made by the Northwestern Barb Wire Co. After giving careful consideration to all
the evidence relating to this matter the Commission finds that the
charges of paragraph 3 of the complaint are not supported by the
weight of evidence.
CONCLUSION

The practice~ of the said respondent under the conditions and
circumstances described in the first two paragraphs of the foregoing
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findings are to the prejudice of the public and respondent's competitors, and are unfair methods of competition in interstate commerce and constitute a violation of an act of Congress approved
September 26, 1914, entitled "An act to create a Federal Trade
Commission to define its powers and duties, and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of
respondent thereto, the testimony taken and briefs filed herein, and
the oral arguments of counsel, and the Commission having made its
findings as to the facts and its conclusion that the respondent has
violated the provisions of an act of Congress approved September
26, 1914, entitled "An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,"
It is now ordered, That the respondent, Brown Fence & 'Wire Co.,
a corporation, its agents, representatives, servants, and employees,
in connection with the sale or offering for sale in interstate commerce of all articles by it not manufactured, fabricated, produced,
or grown in any mill, plant, factory, nursery, hatchery, or establishment actually owned, managed, operated, or controlled by
respondent, cease and desist as follows :
1. From representing, directly or by implication, that such articles
are by it so manufactured, fabricated, produced, or grown.
2. From directly or by implication giving as a reason for its
alleged ability to sell said articles not by it so manufactured, fabricated, produced, or grown, the fact that said articles are furnished
direct to the consumer from respondent's own factories, mills,
nurseries, hatcheries, or other establishments without any expense
or charge for a middleman, or with but one profit plus the manufacturer's cost, when such is not the case.
It is further ordered, That the complaint be, and the same is hereby
dismissed as to paragraph 3 thereof, on the ground that the charges
contained in said paragraph have not been proven.
It is further ordered, That the respondent, Brown Fence & Wire
Co., a corporation, shall within 60 days after service upon it of a
copy of this order file with the Commission a report in writing
setting forth in detail the manner and form in which it has complied
with this order to cease and desist.
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IN THE MATTER OF

ELBY EXTRACT COMPANY
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 191,0.

Complaint, Apr. 16, 1931-Declsion, June !B, 1992

Where a corporation engaged In the manufacture and sale of tlavorlng extracts
and sirups,
(a) Employed words "Bcuquct 3me" and ".London Dry Essences", in dcscrilling its said products in circular letters and in labeling the same, and
stated that such products were "absolutely our own products manufactured and imported exclusively by us under our own special formula";
( l!) Labeled its product with the words " Eugene et Joseph Freres " and a
depletion of a bulldlng typical of European edifices, with aforesaid words
upon the front thereof, and, below, the legend "Huiles esscntleles, chimiques, fine synthetlques, extraits superieur, Grasse, France-New York,
U.S.A." (sub~:~equently changed to the English equivalent thereof), and
reproduced upon the wooden containers of lts bottled product a pictorial
representation of aforesaid label bearing the words "Eugene et Joseph
Freres ", and the aforesaid French legend (thereafter changed as aforesaid); and
(c) Featured the words "Eugene et Joseph Freres ", with the words "Bouquet
3me" in advertising its product in a trade periodical and depicted in said
advertising the bottle In which said product was sold by it and the wooden
containers enclosing the bottles for sale, together with said names "Eugene et Joseph Freres ", said building typical of European edifices, with
said names on the front thereof, and below, the French legend above
referred to for which it later substituted the English version as above
set forth;
Facts being products In question were not made abroad nor Imported, but were
composed to the extent of 70 or 75 pet·cent of domestic solvents, and to
the extent of 25 or 30 percent of essential olls purchased by lt from or
through importers and manufacturers' agents in the United States, only
a small part of the building depleted was ever occupied by it, and the
words "Eugene et Joseph Freres" at no time appeared across the front
thereof, but only over one of the doors or windows of the P>lrt used by it;
With capacity and tendency to mislead and deceive purchasers and prospective
purchasers into believing said products to have been imported, and to
divert trade to it from competitors sel11ng imported extracts made in
France and other foreign countries, and those selling extracts made ln
the United States out of Imported essential oils, iu combination wlth
domestic solvents, and truthfully advertising and describing the same, to
the Injury of said competitors' business:
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Ileld, That such practices were to the prejudice of the public and competitors

and constituted unfair methods of competition.

Mr. James M. Brinson for the Commission.
Schneider & Groggins, of New York City, for respondent.
SYNOPSis oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged

respondent, a New York corporation engaged in the manufacture
of flavoring extracts and sirups and in the sale and transportation
thereof to purchasers in the various States and with principal
place of business in New York City, with advertising falsely or
misleadingly and misbranding or mislabeling as to source, origin,
or composition of products and trade and business status, in violation of the provisions of section 5 of such act, prohibiting the use
of unfair methods of competition in interstate commerce.
Respondent, as charged, engaged as above set forth, represents in
circular letters distributed among customers and prospective customers that " Our Bouquet 3me and London Dry Essences are absolutely our own products manufactured and imported exclusively by
us under our own special formula," and sells certain of its products
bearing labels on which appeared the legend " Eugene et Joseph
Freres ", followed by a pictorial representation of a building typical
of European edifices, bearing upon its front the words "Eugene et
Joseph Freres ", and below such words * "' *:
Huiles essentiels, chimiques fine synthetiques,
extraits superieur
Grasse
New York
France
U.S.A.

and also stencils on containers of its "Bouquet 3me" products the
words "From the wood ".
The facts are that products thus "advertised, designated, described, and labeled, have not been, were not, and are not manufactured by Eugene et Joseph Freres at Grasse in France, or in any
foreign country, and were not, have not been, and are not imported
into the United States from France, or any other foreign country,
but have been, were, and are manufactured by respondent Elby
Extract Co. at its place of business in the city and State of New
York, and a substantial portion of the ingredients thereof have been,
were and are of domestic origin, and the product sold and distributed
by respondent under the trade name of Bouquet 3me was not, has not
been, and is not aged in wood."
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Said acts and practices, as alleged," have had and have, and each
of them has had, and has the capacity and tendency to mislead and
deceive the purchasing public, and have furnished and furnish dealers, wholesale and retail, with the means by which they have been and
are enabled to mislead and deceive their customers, into the belief
that the products of respondents' so advertised, labeled, described,
and designated have been, were and are manufactured in France
and imported by respondent into the United States, and that such
products have been and are aged in wood", and" have had and have
the capacity and tendency to divert trade to respondent from competitors offering for sale and selling in interstate commerce, flavoring extracts and sirups truthfully described", and, as charged, "are
all to the prejudice of the public and respondent's competitors, and
have been, and are unfair methods of competition within the meaning
and intent of section 5."
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FAcTs, AND OnDER
Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes", the
Federal Trade Commission issued and served a complaint upon the
Elby Extract Co., a corporation, charging it with the use of unfair
methods of competition in commerce in violation of the provisions
of said act. The respondent having entered its appearance and filed
answer, testimony and documentary evidence were received, duly
recorded, and filed in the office of the Commission; thereafter the
proceeding regularly came on for final hearing before the Commission on the complaint, answer, testimony, and evidence, briefs and
oral arguments by counsel for the Commission and counsel for the
respondent, and the Commission having duly considered the same
now makes this its report in writing and states its findings as to the
facts and conclusion drawn therefrom as follows, to wit:
FINDINGS AS TO THE FACTS
P ARAGRAPII 1. Respondent Elby Extract Co. is now and at all
times herainafter mentioned was a corporation organized and existing under and by virture of the laws of the State of New York, with
its principal place of business in the City of New York and State
aforesaid, engaged in the manufacture of flavoring extracts and
sirups and their sale and transportllttion, when sold, from its said
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place of business to purchasers in the various other States of the
United States than the State of New York.
In the course and conduct of its business respondent Elby Extract Co. has been, and at all times hereinafter mentioned was and
now is, engaged in competition with individuals, partnerships, and
corporations engaged in the sale and distribution in interstate commerce of flavoring extracts and sirups.
PAR. 2. Respondent Elby Extract Co., in the course and conduct
of its business as described in paragraph 1 hereof, has solicited the
purchase of its products by the circulation and distribution, among
customers and prospective customers, of a circular letter which contained the following language :
Our Bouquet 3me and London Dry Essences are absolutely our own products
manufactured and imported exclusively by us under our own special formula.

and respondent Elby Extract Co., has also offered for sale and sold,
in the course and conduct of its business described in paragraph 1,
certain of its products bearing labels on which appeared the legend
"Eugene et Joseph Freres", followed by a pictorial representation of
a building typical of European edifices, bearing upon its front the
words "Eugene et Joseph Freres ", and below such words the following:
Huiles essentleles, chimiques fine synthetlques,
extralts superieur
Grasse
New York
France
U.S.A.

Respondent has caused a pictorial representation of such label
bearing the aforesaid legend " Eugene et Joseph Freres " and other
French words to appear on the wooden containers of the bottles in
which its said products have been offered for sale and sold.
Respondent Elby Extract Co. has advertised and offered its product for sale in the Malt Age, a journal circulated in the various
States of the United States among individuals, partnerships, and
corporations engaged in the manufacture or sale of malt extracts and
sirups. In such advertisements appears the following: "Eugene et
Joseph Freres" in large and conspicuous letters and beneath such
words appears "Bouquet 3me." The advertisement also contains a
pictorial representation or illustration of the bottle in which products
of respondent have been offered for sale and sold and of the wooden
container in which such bottles have been enclosed when sold. Such
representations or illustrations also present the names " Eugene et
Joseph Freres ", together with the building typical of European
edifices, bearing upon its front the words " Eugene et Joseph Freres "
and below such words the following:
632-88-26
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IIuiles essentleles, chimlques, fine synthetiques,
extraits superieur
Grasse
New York
France
U.S.A.

Sometime in April, 1931, after commencement of an investigation
into its practices by the Federal Trade Commission and the receipt
of a communication from the chief trial examiner in respect thereto,
respondent caused the labels on its products to be altered by
substitution of the following, to wit: .
Essential Oils
Fine Chemicals
Synthetics
Superior Extracts
Contents
New York
17% ozs
U.S.A.

The substituted words are a translation into English of certain
French words theretofore appearing on the labels of respondent and
in its advertising matter immediately below the pictorial representation or illustration of the edifice bearing the inscription "Eugene
et Joseph Freres " across its front. Thereafter respondent caused
a similar change to be made in its labels on the wooden container of
its bottled product, and in its advertisements in "Malt Age" caused
to appear illustrations or representations of its bottles and of the
wooden containers bearing the new or altered labels.
Respondent has, since such time, offered for sale and sold its product in bottles bearing its altered label enclosed in wooden containers
on one side of which appears a representation or illustration of its
bottles, showing the label thereon containing the words "Eugene et
Joseph " in large and conspicuous letters and the word " Freres "
appearing immediately below. Such altered label still contains a
representation of the same building which originally appeared on
labels of respondent with the words "Eugene et Joseph" across its
front. It also still contains in large and conspicuous letters on the
bottom the word " Bouquet " followed by " 3me ", and on the reverse side of the wooden container and clear across it are stamped
in large letters "Eugene et Joseph Freres ", while on the top of the
wooden container appear the words " Genuine Bouquet 3me."
Respondent Elby Extract Co. has also sold a product, the containers of which have borne labels identical with, or similar to, the
aforesaid labels except at their bottom have appeared the words
" Non-Alcoholic, London Dry Essence " in place of the legend
"Bouquet 3me." In truth and in fact the products sold by respondent Elby Extract Co. under the names " Bouquet 3me" and "Lon-
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don Dry Essence " are now, and at all times heretofore, have been
manufactured by respondent in the City and State of New York,
at 110 Park Row. They have not been and are not manufactured
in France, or any other foreign country, and imported into the
United States.
Essential oils, which compose the base for the manufacture of such
products of respondent, have been purchased by respondent from or
through importers' and manufacturers' agents in the United States.
Respondent Elby Extract Co. is not an importer and has not imported and does not import the essential oils, or any of them, used
in the manufacture of the products involved herein. Solvents necessarily used in the manufacture of the products are entirely domestic
in their origin. Such solvents compose from 70 percent to 75 percent
of the product and the essential oils from 25 percent to 30 percent.
The label of respondent contains false and misleading representation of the building in which respondent formerly conducted its
business. Respondent occupied only a small portion of the building,
and the words" Eugene et Joseph" have at no time appeared across
the front of such edifice, as represented on the labels of respondent,
or at all. When respondent occupied a small portion of said building, the name Eugene et Joseph did appear over one of the doors
or windows in the portion used by respondent.
The extract sold by respondent is a concentrate so potent that 1
ounce is sufficient to flavor from 7 to 10 gallons of a beverage. It
sells to dealers at $10 for a 17%-ounce bottle, or three bottles for
$25 for the Bouquet 3me and $5 a bottle for the London Dry Essence.
PAn. 3. There have been and are competitors of respondent offering
for sale and selling in the United States, extracts manufactured in
France and in other foreign countries and imported into the United
States therefrom, and offering for sale and selling extracts manufactured in the United States from and out of essential oils imported
from France or other foreign countries in combination with solvents
of domestic materials, which extracts have been and are offered for
sale and sold in interstate commerce truthfully advertised and
described.
PAR. 4. The practices of respondent described in paragraph 2
hereof of using the French language in its advertisements and upon
its labels and containers have had and have, and each of them has
had and has the capacity and tendency to mislead and deceive purchasers and prospective purchasers into the belief that the product
sold by respondent as Bouquet 3me and London Dry Essence have
been and are imported products.
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The aforesaid practices have had and have, and each of them has
had and has the capacity and tendency to divert trade to respondent
from, and otherwise to injqre, the business of competitors described
in paragraph 3 hereof.
CONCLUSION

The acts and practices of respondent described in paragraph 2
hereof have been and are all to the prejudice of the public and of
respondent's competitors, and have been and are unfair methods of
competition within the intent and 'meaning of section 5 of an act
approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes."
ORDER TO CEASE AND DESIST

This proceeding, having been heard by the Federal Trade Commission, upon the complaint of the Commission, answer of respondent thereto, the testimony, evidence, briefs of counsel, oral arguments
having been waived, and the Commission having filed its report
stating its findings as to the facts, with its conclusion drawn therefrom, that respondent has violated the provisions of the act of
Congress approved September 26, 1914, entitled "An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes ",
It is now ordered, That respondent, Elby Extract Co., cease and
desist, directly and indirectly, from representing that it imports
sirups and flavoring extracts offered for sale and sold by it in interstate commerce, unlP.ss such sirups and flavoring extracts are, in
fact, directly imported into the United States by respondent, and
from using in connection with offering for sale or selling in interstate commerce any sirup or flavoring extract manufactured in the
United States the words" Eugene et Joseph" or" Eugene et Joseph
Freres" or the words "Bouquet 3me ", or any other words in the
French language, on containers of such product or on labels or in
advertisements thereof, unless clearly and conspicuously appear in
connection therewith apt and adequate words in the English
language clearly showing that such products are manufactured in
the United States.
It is further ordered, That respondent, Elby Extract Co., file
within 60 days from and after service of this order a report in
writing setting forth in detail the manner and form of its compliance therewith.
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ARROW-HART & HEGEMAN, INC., AND THE ARRO,VHART & HEGEMAN ELECTRIC COMPANY
COMPLAINTS, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 7 OF AN ACT OF CONGRESS APPROVED OCT. Ul, 1914

Doclcet 1.!p)8.

Complaint, .Mar 3, 1928'-Decision, July 6, 1932

Where a corporation, following its organization and pursuant to the purpose
thereof, acquired all the common voting stock of two companies, which
were (a) engaged in direct and substantial competition with each other
in the manufacture, sale, and distribution in interstate commerce, under
their respective trade marks, of a full line of electrical " shelf goods ",
i.e., those wiring devices ordinarily stocked and distributed by electrical
supply distributors or jobbers, consisting of material of a standard type
packed in suitable units for resale and described in catalogs under various
schedule numbers, ( ll) had sales in the case of each of four million dollars
a year or more, and together did a business in excess of 25 percent of the
total sales of all manufacturers of electrical wiring devices of all descriptions, (c) were competitors as to the entire output of one of said companies
and at least 59 percent of the sales volume of tlle other, selling said goods,
of similar quality and for the same uses by the ultimate purchasers, to the
same class of trade in the same territory and at approximately the same
prices, and with 25 to 30 percent of their customers common to both, and
(d) maintained sales offices, commission men, and branches in numerous
large cities scattered across the country, from which they traveled salesmen or "missionary men", and thereafter authorized its president and
vice president to vote for five years the stocks of said former competitors,
subsequent operations of which recognized their community of interest;
With result that competition between said companies in the sale and distri·
button of electrical wiring devices in interstate commerce was substantially
lessened, commerce therein in those sections and communities where the
two were engaged in business was restrained, and said acquisition tended to
create a monoply in the electrical wirng devices industry; and
Where a second corporation brought into being as a result of said acquisltlon,
by those respon·slble therefor, following Its formation of two holding com·
panies and a series of transactions which were planned to and did result
in (a) said corporation's becoming possessed of the assets, stock, and businesses of said competing companies, and ( ll) said competitors' old stockholders becoming possessed of stock in it proportlon·ately representing their
former interests, made numerous changes in officer and employee presonnel
and arrangement of sales territories, etc., of said formerly competing
organizations, whose plants it operated as a unit, an·d distributed their two
former recognized competitive brands, under their old trade marks, through
separate divisions under arrangements pursuant to which salesmen of said
divisions, in some cases representing both, and in all instances under common district sales managers, continued to call upon the trade, but with no
price, service, or credit inducements to obtain business from each other;
With result that total volume of sales of said new corporation exceeded volume
of sales of parallel lines of electrical wiring devices of any one of its six
' l:lupplemental complaint, June 29, 1929.
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competitors selling full lines of such devices and it assumed a dominant
position in the electrical wiring devices industry, said acquisition of the
stock and assets of said two operating companies substantially lessened
competition between· them, commerce in distribution of electrical wiring
devices in those sections and communities where the two were engaged in
business was restrained, and said acquisitions tended to create a monoply in
the electrical wiring devices intlustry :
Held, That acquisition by said corporation first referred to of the outstanding
common voting stocks of said two competing companies and its continued
ownership and/or control and voting of said stocks leading to organization
of said second corporation, and latter's acquisition through merger of aforesaid companies' stocks and assets, under the conditions and circumstances
set forth, constituted a violation of section 7 of the Clayton Act.

Mr. Everett F. Ha,ycraft for the Commission
Shipman & Goodwin and Gross, llyde & Williams, of Hartford
Conn., for respondent.

CoMPLAINT
The Federal Trade Commission charges that Arrow-Hart & Hegeman, Inc., hereinafter called respondent, is violating and has violated
the provisions of section 7 of an act of Congress approved October
15, 1914 (the Clayton Act), entitled "An act to supplement existing
laws against unlawful restraints and monopolies, and for other purposes", and the Federal Trade Commission states its charges in that
respect as follows :
PARAGRAPn 1. Respondent is a corporation organized under the
laws of the State of Connecticut and has its principal office in the
city of Hartford, in said State. Respondent has an authorized
capital stock of $2,000,000 consisting of 200,000 shares of common
stock all outstanding and at a par value of $10 per share. Respondent was organized and incorporated on or about October 4,
1927, for the purpose of acquiring the stock or share capital of The
Hart & Hegeman Manufacturing Co. and The Arrow Electric Co.,
both corporations under the laws of the State of Connecticut. On
or about October 10, 1927, respondent acquired all of the common
voting stock or share capital of said Hart & Hegeman Manufacturing
Co. and Arrow Electric Co. and still holds, owns, and controls snch
stock or share capital.
PAR. 2. The Hart & Hegeman Manufacturing Co. is a corporation
organized in 1891 under the laws of Connecticut and has its principal
office in the city of Hartford in said State. On and prior to the
acquisition of its common stock by Arrow-Hart & Hegeman, Inc., it
owned and operated a plant located at Hartford, Conn., at which
plant electrical wiring devices of various types, kinds and classes
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were made. It also owned all of the common stock of the H. T.
Paiste Co., a subsidiary corporation, located at Philadelphia, Pa.,
and engaged in manufacturing electrical wiring devices which it sold
to the parent corporation and all of the common stock of The Electric Porcelain & Manufacturing Co., a subsidiary corporation, located
at Trenton, N.J., and engaged in manufacturing porcelain parts for
electrical wiring devices which it sold to the parent corporation.
The total sales of The Hart & Hegeman Manufacturing Co. for the
year 1926 were $4,089,621.11, of which $3,505,988.36 were made in
interstate commerce. For many years Hart & Hegeman Manufacturing Co. has been engaged in selling such electrical wiring devices
and is and has been causing such electrical wiring devices when sold
to be shipped and transported to purchasers among the several States
of the United States and the District of Columbia in competition
with said Arrow Electric Co. and with other persons and corporations similarly engaged and in so doing The Hart & Hegeman Manufacturing Co. is and has been engaged in interstate commerce within
the purview of said act of Congress approved October 15, 1914 (the
Clayton Act).
PAR. 3. The Arrow Electric Co. is a corporation organized in 1905
under the laws of Connecticut, and has its principal office in the
city of Hartford, in said State. On and prior to the acquisition of
its common stock by respondent Arrow-Hart & Hegeman, Inc., it
owned and operated a plant located at Hartford, Conn., at which
plant electrical wiring devices of various types, kinds, and classes
were made. It also owned all of the common stock of the vVashington Porcelain Co., a subsidiary corporation, located at Washington,
N.J., and engaged in manufacturing porcelain parts for electrical
wiring devices which it sold to the parent corporation. The total
sales of The Arrow Electric Co. for the year 1926 were $4,125,191.97,
of which $3,869,715.96 were made in interstate commerce. For many
years it has been engaged in selling such electrical wiring devices
and is and has been causing such electrical wiring devices when sold
to be shipped and transported to purchasers among the several States
of the United States and the District of Columbia in competition
with The Hart & Hegeman Manufacturing Co. and with other
persons and corporations similarly engaged and in so doing The
Arrow Electric Co. is and has been engaged in interstate commerce
within the purview of said act of Congress approved October 15,
1914 (the Clayton Act).
PAR. 4. The effect of such acquisition by the respondent ArrowHart & Hegeman, Inc., of the stock or share capital of The Hart
& Hegeman Manufacturing Co. and The Arrow Electric Co. may be:
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(a) To substantially lessen competition in electrical wiring devices between the Hart & Hegeman Manufacturing Co. and the
Arrow Electric Co. whose stock or share capital was so acquired; or
(b) To restrain commerce in electrical wiring devices of various
types, kinds, and classes or in some of such electrical wiring devices in
the sections or communities in which such corporations were severally
engaged at the time of such acquisition or in some of such sections
or communities; or
(c) Tend to create a monopoly o1 commerce in electrical wiring
devices of various types, kinds, and classes or in some of such electrical wiring devices.
PAR. 5. The use by the voting or granting of proxies, or otherwise,
by respondent, Arrow-Hart & Hegeman, Inc., of the stock or other
share capital of The Hart & Hegeman Manufacturing Co. and The
Arrow Electric Co. has been and is :
(a) To substantially lessen competition in electrical wiring devices between the Hart & Hegeman Manufacturing Co. and the
Arrow Electric Co. whose stock or share capital was so acquired; or
(b) To restrain commerce in electrical wiring devices of various
types, kinds, and classes or in some of such electrical wiring devices
in the sections or communities in which such corporations were
severally engaged at the time of such acquisition or in some of such
sections or communities; or
(c) Tend to create a monopoly of commerce in electrical wiring
devices of various types, kinds, and classes or in some of such electrical wiring devices.
SurrLEl'riENTAL CoMPLAINT

Whereas the Federal Trade Commission heretofore, to wit on
the 3d day of March, 1928, issued a complaint 2 against respondent
Arrow-Hart & Hegeman, Inc., charging that, by its acquisition of
the stocks of two other and formerly competing corporations, said
respondent had violated and was then violating the provisions of
section 7 of an act of Congress approved October 15, 1914, entitled
"An act to supplement existing laws against unlawful restraints
and monopolies, and for other purposes " and known as the Clayton
Act; and
'Whereas since the issuance of the said complaint said respondent
has carried out certain steps, hereafter set forth, collectively designated by it as a course of " reorganization ", whereby a corporation
known as The Arrow-Hart & Hegeman Electric Co. has been formed
by the merger and consolidation of the two said formerly competing
• See

ante, p. 894.
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corporations and of two certain holding corporations, hereinafter
described, and
Whereas the said :::;o-called reorganization by said respondent,
Arrow-Hart & Hegeman, Inc., has vested all the stock, franchises,
property, and assets of the said formerly competing companies and
of the said holding companies in the said The Arrow-Hart & Hegeman Electric Co. without having restored competition between the
two said originally competing companies in and for the benefit
of the public as by the said Clayton Act required, but rather with
the purpose, and, unless the instant proceeding prevail, with the
result of perpetuating the destruction of competition between the
two said originally competing corporations;
Wherefore the Federal Trade Commission brings this, its supplemental complaint, adding to the original corporate party respondent, the said merged and consolidated corporation, the said
The Arrow-Hart & Hegeman Electric Co., and thereunto alleges
and charges as follows, to wit:
PARAGRAPH 1. Respondent, Arrow-Hart & Hegeman, Inc., on or
about October 4, 1927, was organized under the laws of the State of
Connecticut, with its principal place of business in the city of Hartford in said State, remained a corporation with all its corporate
rights and powers until its ·dissolution as described in paragraph
7 (j) hereof and still retains its corporate entity to such extent as
may be necessary to effectuate the relief designed in the regulation of
interstate and foreign commerce by the enactment of the federal
antitrust laws. It had an authorized capital stock of $2,000,000
consisting of 200,000 shares of common stock outstanding and of
par value of $10 per share. Said respondent's incorporation was for
the purpose of acquiring the stock or share capital of The Hart &
Hegeman Manufacturing Co. and of The Arrow Electric Co., both
corporations under the laws of the State of Connecticut, and on or
about October 10, 1927, it did so acquire all of the common voting
stock or share capital of two last named companies and continued
to hold, own, and control such stock or share capital until subsequent to the issuance of the original complaint herein, to wit, until
the events averred in paragraph 7 (b) hereof.
PAR. 2. The Hart & Hegeman Manufacturing Co. was, and until
the merger described in paragraph 7 (f) hereof, remained a corporation under the laws of Connecticut, organized in 1891 with its principal place of business in the city of Hartford in said State. On
and prior to the a~quisition of its common stock by Arrow-Hart &
Hegeman, Inc., it owned and operated a plant located at Hartford,
Conn., at which plant electric wiring devices of various types, kinds,
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and classes were made. It also owned all of the common stock of the
H. T. Paiste Co., a subsidiary corporation, located at Philadelphia,
Pa., and engaged in manufacturing electrical wiring devices which
it sold to the parent corporation and all of the common stock of The
Electric Porcelain & Manufacturing Co., a subsidiary corporation,
located at Trenton, N.J., and engaged in manufacturing porcelain
parts for electrical wiring devices which it sold to the parent corporation. The total sales of The Hart & Hegeman Manufacturing
Co. for the year 1926 were $4,08l),621.11, of which $3,505,988.36
were made in interstate commerce. For many years Hart & Hegeman :Manufacturing Co. was engaged in selling such electrical wiring
devices and caused such electrical wiring devices when sold to be
shipped and transported to purchasers among the several States of
the United States and the District of Columbia in competition with
The Arrow Electric Co. afore.o;aid and with other persons and corporations similarly engaged and in so doing The Hart & Hegeman
Manufacturing Co. was engaged in interstate commerce within the
purview of the aforesaid Clayton Act.
PAR. 3. The Arrow Electric Co. was, and until the merger and consolidation described in paragraph 7 (f), remained a corporation organized under the laws of the State of Connecticut, in 1905, having
its principal place of business in the city of Hartford in said State.
On and prior to the acquisition of its common stock by respondent
Arrow-Hart & Hegeman, Inc., it owned and operated a plant located at Hartford, Conn., at which plant electrical wiring devices
of various types, kinds, and classes were made. It also owned all of
the common stock of the 'Vashington Porcelain Co., a subsidiary
corporation, located at 'Vashington, N.J., and engaged in manufacturing porcelain parts for electrical wiring devices which it sold
to the parent corporation. The total sales of The Arrow Electric
Co. for the year 1926 were $4,125,191.97 of which $3,8<39,715.96 were
made in interstate commerce. For many years it was engaged in
selling such electrical wiring devices and caused such electrical wiring
devices when sold to be shipped and transported to purchasers among
the several States of the United States and the District of Columbia
in competition with The Hart & Hegeman Manufacturing Co. and
with other persons and corporations similarly engaged, and in so
doing, The Arrow Electric Co. was engaged in interstate commerce
within the purview of the aforesaid Clayton Act.
PAR. 4. The effect of such acquisition by respondent, Arrow-Hart
& Hegeman, Inc., of the stock or share capital of The Hart & Hegeman Manufacturing Co., and The Arrow Electric Co. may be:
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(a) To substantially lessen competition in electrical wmng de·
vices between The Hart & Hegeman Manufacturing Co. and The
Arrow Electric Co. whose stock or share capital was so acquired; or
(b) To restrain commerce in electrical wiring devices of various
types, kinds, and classes or in some of such electrical wiring devices
in the sections or communities in which such corporations were
severally engaged at the time of such acquisition or in some of such
sections or communities; or
(c) Tend to create a monopoly of commerce in electrical wiring
devices of various types, kinds, and classes or in some of such elec·
trical wiring devices.
PAR. 5. The use by the voting or granting of proxies or otherwise
by respondent, Arrow-Hart & Hegeman, Inc., of the stock or other
share capital of The Hart & Hegeman Manufacturing Co. and The
Arrow Electric Co., has been and is:
(a) To substantially lessen competition in electrical wiring devices
between The Hart & Hegeman Manufacturing Co. and The Arrow
Electric Co. whose stock or share capital was so acquired; or
(b) To restrain commerce in electrical wiring devices of various
types, kinds, and classes or in some of such electrical wiring devices
in the sections or communities in which such corporations were
severally engaged at the time of such acquisition or in some sections
or communities; or
(c) Tending to create a monopoly of commerce in electrical wiring devices, of various types, kinds, and classes or in some such
electrical wiring d~vices.
PAR. G. Alleging facts substantially as in paragraphs 1 to 5
hereof, inclusive, the Commission on March 3, 1928, issued its com·
plaint against respondent, Arrow-Hart & Hegeman, Inc., under
section 7 of the said described Clayton Act. Respondent corpora·
tion appeared and .filed its answer on September 7, 1928,
PAR. 7. On November 10, 1928, the president of respondent,
Arrow-Hart & Hegeman, Inc., notified the stockholders thereof by
circular letter that the dissolution of said corporation and the distribution of its assets among its stockholders had been recommended
by counsel and that the directors had voted to recommend such
plan to the stockholders. By the said circular letter, and by a cir·
cular letter also addressed to the stockholders of said Arrow-Hart
& Hegeman, Inc., dated December 1, 1928, a plan of so-called "reor·
ganization ", was propounded to the said stockholders who control·
led, as in paragraph 1 hereof described, through Arrow-Hart &
Hegeman, Inc., as a holding company, the stock of the two formerly
competing concerns, to wit, The Hart & Hegeman Manufacturing Co.
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and The Arrow Electric Co. The method of reorganization thus
recommended was adopted, carried into effect and consisted of the
following steps:
(a) Between December 1 and December 7, 1928, two new Connecti·
cut incorporations, The Arrow Manufacturing Co. and The H. & H.
Electric Co. were organized, solely by action of said respondent.
(b) Immediately thereafter the common stock of The Arrow Elec·
tric Co. was transferred by Arrow-Hart & Hegeman, Inc., to The
Arrow Manufacturing Co. and at tJ1e same time the common stock
of The Hart & Hegeman Manufacturing Co. was transferred by re·
spondent, Arrow-Hart & Hegeman, Inc., to The H. & H. Electric Co.
(c) Simultaneously with and as the consideration to respondent,
Arrow-Hart & Hegeman, Inc., for the transfers last described. The
Arrow Manufacturing Co. and The H. & H. Electric Co. in pursuance of a vote taken by the Arrow-Hart & Hegeman, Inc., issued
to the stockholders of respondent, Arrow-Hart & Hegeman, Inc.,
and in the respective name of each such stockholder all of their shares
of capital stock. To this end a transfer agent acting for the reorganizing interests, delivered to the said respective stockholders nonnegotiable receipts, advising that the certificates of such stock would
be held for their account, unless they insisted upon a present delivery
thereof.
(d) Accordingly by virtue of such exchange each recipient stockholder of respondent, Arrow-Hart & Hegeman, Inc., became the
owner of the same number of shares of The Arrow Manufacturing
Co. as each owned in said respondent and of the same number of
shares of The H. & H. Electric Co., as each owned in said respondent.
Dut the new shares were not delivered to the said stockholders unless
by specific instruction.
(e) On December 10, 1928, the stockholders of respondent, Arrow·
Hart & Hegeman, Inc., voted to dissolve said respondent corporation, in conformity with a recommendation of the directors favoring dissolution which had been voted November 10, 1928.
(f) On December 31, 1928, at successive hours the stockholders of
The Arrow Electric Co., the Hart & Hegeman Manufacturing Co.,
The Arrow Manufacturing Co., and The H. & H. Electric Co. acted
favorably upon a merger and consolidation agreement under the
laws of the State of Connecticut. And on the same day, immediately
effective, the secretary of state of Connecticut approved the merger
and consolidation of the said four incorporations.
(g) The consolidated corporation is respondent, The Arrow-Hart
& Hegeman Electric Co. with an authorized capital stock of $7,083,300, of which $3,750,000 is common stock and $3,333,300 is preferred

ARROW·IIART & llEOEMAN, INC., ET AL.

393

401

Complaint

stock. The capital stock with which this company commenced business was $5,228,300, divided into 200,000 shares of common stock of
$10 par value each, and 32,283 shares of preferred stock of $100 par
value each. Preferred stockholders have no power to vote "except
as provided by statute" unless in case of default in payment of div·
idends on preferred stock for six quarters.
(h) The following is the manner in which the shares of the
common stock in each of the consolidating companies were "converted" into shares of the common stock with which the consolidated corporation commenced business:
100,000 shares thereof were issued in lieu of the entire
capital stock of The Arrow Manufacturing Co., the latter being
200,000 shares of common stock, at the rate of one half of one
share in the consolidated company in exchange for one share
in The Arrow Manufacturing Co.
Another 100,000 shares thereof were issued in lieu of the
entire capital stock of The H. & H. Electric Co., the latter
being 200,000 shares of stock, at the rate of one half of one
share in the consolidated company in exchange for one share
in The H. & H. Electric Co.
No shares of the consolidated company were issued in lieu
of the outstanding common stock, 30,000 shares of $25 par value
each in The Arrow Electric Co., since all of the common stock
of the latter company was, on such consolidation, owned by
The Arrow Manufacturing Co. Similarly, no shares of the
consolidated company were issued in lieu of the common stock,
20,000 shares of $25 par value each, in The Hart & Hegeman
Manufacturing Co., since all the common stock in the last
named company was then owned by The H. & H. Electric Co.
{i) The following was the manner of converting the shares of
preferred stock, in such of the consolidating companies as had
preferred stock outstanding, into shares of preferred stock with
which the respondent consolidated company commenced business,
to wit:
18,950 shares were issued, share for share in lieu of the entire
then outstanding preferred stock in The Arrow Electric Co.,
the shares exchanged being identical in number and in par value.
The balance of 13,333 shares were issued in lieu of the entire
then outstanding preferred stock, identical in number of shares
and in par value, of The Hart & Hegeman Manufacturing Co.
(j) On April 11, 1929, the final certificate of dissolution of the
respondent Arrow-Hart & Hegeman, Inc., was executed.
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PAR. 8. The stocks of the two aforesaid formerly competing corporations, The Hart & Hegeman Manufacturing Co. and The Arrow
Electric Co. acquired unlawfully as charged in the original complaint in this proceeding, were used by respondent throughout the
aforesaid reorganization, as in paragraph 7 hereof alleged, to effect
the merger and consolidation alleged in paragraph 7, subparagraphs
(f) to (i) inclusive hereof described. By such merger and consolidation, unless this proceeding prevail, the said stocks were so used
as finally to vest the physical prope~ties, franchises, and share capital of both the said formerly competing corporations in respondent
The Arrow-Hart & Hegeman Electric Co. and thereby to perpetuate
the elimination of competition between the said formerly competing
corporations, in the following manner:
(a) The transfer of the stock of The Arrow Electric Co. to
The Arrow Manufacturing Co. and also the transfer of the
stock of The Hart & Hegeman Manufacturing Co. to The H. &
H. Electric Co. by respondent Arrow-Hart & Hegeman, Inc.,
were not preceded by the restoration of the independent and
competitive character of the said two formerly competing corporations nor of the diverse interests which they had represented. The said transfers were accomplished solely by the
direct use of the voting franchise of the stockholders of respondent Arrow-Hart & Hegeman, Inc., in the exercise of powers
which resulted immediately from said respondent's acquisition
of the stocks of the said two formerly competing companies contrary, as charged in the original complaint herein, to section 7
of the Clayton Act. In exercising their voting frnnchise to this
end the stockholders of said respondent did not act as stockholders in either of the respective formerly competing corporations. They acted as stockholders in said respondent after all
conflicting interests between the said originally competing corporations had been eliminated. The same voting body, to wit, the
stockholders of respondent, Arrow-Hart & Hegeman, Inc.,
included the owners of both said formerly competing corporations and acted alike upon both transfers to the said new holding
corporations, The Arrow Manufacturing Co. and The H. & H.
Electric Co. Any moving consideration to act independently as
regards the two formerly diverse and competing interests had
been extinguished and was not restored prior to the said
transfers.
(b) The consideration to the respondent Arrow-Hart & Hegeman, Inc., for the surrender by said respondent of the stocks in
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the said formerly competing corporations was the promised
transfer to said respondent of all the shares of the capital stock
in the said newly formed holding companies, which shares were
to be and actually were issued direct to said respondent's stockholders, in lieu of being issued to respondent, pursuant to a vote
taken by the said respondent corporation. This consideration to
the said respondent and its stockholders was made possible
through the original unlawful acquisition of the share capital of
the said originally competing corporations by the said respondent.
(c) 1Vhen the aforesaid four corporations voted to consolidate, as in paragraph 7 (f) hereof described, the shareholders of
respondent Arrow-Hart & Hegeman, Inc., as the direct result
of the said unlawful acquisition of the share· capital of the said
formerly competing corporations, had control over the said formerly competing corporations through their ownership of the
share capital of the said newly formed holding corporations.
The four corporations when they voted to consolidate no longer
comprised two respective, independent or distinct voting bodies,
but their interests and ownerships had already consolidated and
merged. Each stockholder of said respondent had an interest
in the existence, franchises, property, and stocks of both the
Arrow and the Hart & Hegeman interests. There was no stockholder in either so-called "Arrow " company who did not have
the same interests in the corresponding "Hart & Hegeman " or
"H. & H." corporation. No one of the said four corporations
which voted to merge and consolidate voted under the same circumstances, with the same body of voters or prompted by the
same consideration as would have existed if the alleged unlawful acquisition of the stocks of the said two originally competing
corporations had not been made by respondent Arrow-Hart &
Hegeman, Inc.
PAR. 9. The divestment by respondent Arrow-Hart & Hegeman,
Inc., in favor of the two newly formed holding corporations, the
Arrow Manufacturing Co. and the H. & H. Electric Co., was not such
a divestment as to constitute a compliance with said section 7 of
the Clayton Act. Competition was not restored. The said new holding corporations were created by said respondent and received the
stocks of the said formerly competing corporations only on consideration of their transferring of their own share capital to the stockholders of the said respondent. A new and complete violation of
said section 7 of the Clayton Act was brought about by respondent
Arrow-Hart & Hegeman, Inc., by its acquisition, in the name of its
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stockholders direct of the stocks of the said two new holding
corporations.
PAR. 10. The steps of reorganization described in paragraph 7
hereof were undertaken and were consummated, largely by the use
of proxies, at the instance and through the leadership, aid, and
instigation of respondent Arrow-Hart & Hegeman, Inc. These steps
were but parts of a unified plan and, as set forth in paragraph 8
hereof, were all made possible by the original acquisition of the
stocks of the formerly competing corporations, The Hart & Hegeman
Manufacturing Co. and The Arrow Electric Co., by respondent
Arrow-Hart & Hegeman, Inc. Against the said acquisition, the
Federal Trade Commission, in order to restore competition between
the said formerly competing corporations as required by the aforesaid section 7 of the Clayton Act, directed its original complaint in
this proceeding, as in paragraph 6 hereof described. Said action
was timely and prior to the securing of actual title and possession by
either respondent corporation, to the physical property of said
formerly competing corporations.
PAR, 11. The intent and purpose of respondent, Arrow-Hart &
Hegeman, Inc., and its officers and stockholders in advocating, directing, and taking the steps described in paragraph 7 hereof, was
to oust the Federal Trade Commission of its statutory powers and
jurisdiction over the aforesaid acquisition of stock by said respondent, Arrow-Hart & Hegeman, Inc., and the same time to retain and
to perpetuate the elimination of all competition, which had previously existed as in paragraph 3 hereof set forth, between the Arrow
Electric Co. and The Hart & Hegeman Manufacturing Co. Said
competition, respondent Arrow-Hart & Hegeman, Inc., through the
steps described in paragraphs 1 and 4 to 7, inclusive, hereof has uniformly and constantly aimed to destroy. To this end the respondent
corporations have employed certain statutory provisions made by
the legislature of the State of Connecticut for the dissolution and
for the merger and consolidation of its corporations, for purposes
which were not within the contemplation of the legislature in enacting the said provisions and in such a manner and with such effect,
unless this proceeding prevail, as to bring about an evasion of the
commerce clause of the Federal Constitution, and a violation of
section 7 of the said Clayton Act, enacted in order to carry into effect
certain of the powers granted by the commerce clause. The course
of action of respondent Arrow-Hart & Hegeman, Inc., and its aforesaid creature corporations and the formation by merger and consolidation of respondent, the Arrow-Hart & Hegeman Electric Co.,
as described in paragraph 7, are of no force and effect to accomplish
a violation of the said section of the Clayron Act or to effect the
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ousting of the Federal Trade Commission from its jurisdiction over
the matters and things alleged in the original complaint or over those
herein set forth.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved October
15, 1914, entitled" An act to supplement existing laws against unlawful restraints and monopolies, and for other purposes " (the Clayton
Act), the Federal Trade Commission issued and served its original
complaint upon Arrow-Hart & Hegeman, Inc., and issued its supplemental complaint against the said Arrow-Hart & Hegeman, Inc.,
and The Arrow-Hart & Hegeman Electric Co., respondents herein,
charging them with violating section 7 of said act.
The said respondent, Arrow-Hart & Hegeman, Inc., entered its
appearance and filed its answer to the said original complaint and the
said respondent, The Arrow-Hart & Hegeman Electric Co., entered
its appearance and filed its answer to the said supplemental complaint, hearings were had before an examiner of the Commission
theretofore duly appointed; testimony and evidence was offered and
received in support of the charges of the said complaints, and testimony and evidence was offered and received in defense of the matters
charged in the said complaints, all of which said testimony was reduced to writing and filed in the office of the Commission; and thereafter, the proceeding came on for final hearing on the record, briefs
and oral arguments of counsel; and the Commission being fully
advised in the premises, now makes this its report and states its findings as to the facts and its conclusion drawn therefrom, as follows:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent Arrow-Hart & Hegeman, Inc., hereinafter referred to as the original respondent, was organized on or
about October 6, 1927, under the laws of the State of Connecticut,
with an authorized capital of $2,000,000, consisting of 200,000
shares of common stock having a par value of $10 per share, and
with its principal business office in the city of Hartford and State of
Connecticut.
On or about October 10, 1927, said original respondent acquired
all of the outstanding common or voting stocks of the Hart & Hegeman Manufacturing Co., a Connecticut corporation, and of the
Arrow Electric Co., also a Connecticut corporation, and continued to
hold said common or voting stocks until on or about December 6,
1928, on or about which date said common or voting stocks were
transferred to holding companies organized by said original respondent as hereinafter set forth in paragraph 5 hereof.
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PAR. 2. The said Hart & Hegeman Manufacturing Co. was, at the
time its common stock was acquired by the said original respondent,
as set forth in paragraph 1 hereof, a corporation under the laws
of the State of Connecticut, with its principal place of business
located in the city of Hartford, in said State. Since its organization
in 1891, the said Hart & Hegeman Manufacturing Co. had been engaged in the manufacture and sale of electrical wiring devices,
including particularly electric snap switches and wall plates. In
1!>14 it began to sell as exclusive selling agent, the Paiste line of
electrical wiring devices consisting o·f sockets, receptacles, and porcelain cut-outs attachment plugs and other similar devices, manufactured by H. T. Paiste Co., a Pennsylvania corporation located
at Philadelphia, in said State. Between 1914 and 1927 the said
Hart & Hegeman Manufacturing Co. acquired all the outstanding
common stock of the said H. T. Paiste Co. and in October, 1927,
operated the latter mentioned company as a subsidiary corporation
in the manufacture of a part of its line of electrical wiring devices.
In 1926 the said Hart & Hegeman Manufacturing Co. acquired,
and in October, 1927, owned all the capital stock of the Electric
Porcelain & Manufacturing Co. of Trenton, N.J., which for a number
of years prior thereto had been engaged in the manufacture of porcelain parts which it furnished to the said Hart & Hegeman Manufacturing Co. or its subsidiary, the said H. T. Paiste Co., for use
as raw material in the manufacture of electrical wiring devices.
In October, 1927, the said Hart & Hegeman Manufacturing Co.
was engaged in the sale and distribution of a full line of electrical
wiring devices which it sold to electrical jobbers and other customers
located in the various States of the United States, causing said
products, when sold, to be transported from the State of manufacture to the purchasers thereof located in other States.
About the year 1909, one Shiras Morris acquired more than a
majority of the common stock of the said Hart & Hegeman :Manufacturing Co., because its president and treasurer, and continued as
such until his death on February 2, 1927, when he was succeeded as
president and treasurer by one Samuel P. 'Villiams, who had been
associated with the said Hart & Hegeman Manufacturing Co. since
1918, in various capacities, including sales manager, secretary, and
ussistant treasurer. At the time of the death of Shiras Morris, the
outstanding capitalization of the said Hart & Hegeman Manufacturing Co. was $200,000 in common stock and $300,000 in preferred
stock.
Although said Shiras Morris, during his lifetime had contemplated a merger between the said Hart & Hegeman Manufacturing
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Co. and the said Arrow Electric Co., negotiations were not entered
into until after his death, in June, 1927, discussions were had betw('en
the said Samuel P. ·williams, representing the said Hart & Hegeman
Manufacturing Co., and one Edward. R. Grier, president of the
said Arrow Electric Co., and on August 6, 1927, an agreement was
entered into between the stockholders of the said Hart & Hegeman
Manufacturing Co. and the stockholders of the said Arrow Electric
Co. which provided for the readjustment of the capital structure
of the two corporations involved as a preliminary step to the organization of the said original respondent. Pursuant to this agreement,
the said Hart & Hegeman Manufacturing Co., prior to October 6,
1927, increased its outstanding common stock from $200,000 to
$500,000, and the preferred stock was increased from $300,000 to
$1,333,000, the par value of the common stock being $25 per share
and the preferred stock $100 per share. The estimated value of
the assets of the said Hart & Hegeman Manufacturing Co. on
or about October G, 1927, was $3,500,000. 'The holders of the new
preferred stock of the said Hart & Hegeman Manufacturing Co.
had no voting power except in the event the preferred dividends
were not paid for six successive quarters, in which event and so
long as any default should continue, the holders of preferred shares
issued and outstanding were entitled to elect a majority of the
board of directors. There is no evidence in the record that the
said preferred dividends were not paid or that the said preferred
stockholders ever were entitled to elect a majority of the said
board of directors.
On October 10, 1927, the said original respondent acquired all of
the outstanding common or voting stock of the Hart & Hegeman
Manufacturing Co. (20,000 shares), by exchanging for the same
80,000 shares of the capital stock of the said original respondent.
PAn. 3. The said Arrow Electric Co. was organized under the laws
of the State of Connecticut with its principal place of business
located at Hartford, in said State, and at the time its common
stock was acquired by the said original respondent, in October, 1927,
as set forth in paragraph 1 herein, owned and operated a plant at
Hartford where it manufactured a general line of electrical wiring
devices, including sockets, receptacles, attachment plugs, heater
plugs, switches, wall plates, rosette shade holders, and small accessories, and also owned all the common stock of the Washington
Porcelain Co., a New Jersey corporation located at Washington,
N.J., and engaged in the manufacture of porcelain parts for electrical wiring devices which it for a number of years had sold to the
Arrow Electric Co. It sold said products to electrical jobbers and
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other customers located in the various States of the United States,
causing said products, when sold, to be transported from the State
of manufacture to the purchasers thereof located in other States.
At the time the original respondent acquired the common stock
of the said Arrow Electric Co. in October, 1927, the latter mentioned
company was capitalized at $750,000 common stock, par value $25
per share, and $2,000,000 preferred stock at $100 per share, the
preferred stock having been issued during 1927. The holders of
preferred stock had no voting power except in the event the preferred
dividends were not paid for six successive quarters, in which event
and so long as any default should continue, the holders of preferred
shares issued and outstanding were entitled to elect a majority of
the board of directors. There is no evidence in the record that the
said preferred dividends were not paid or that the said preferred
stockholders ever were entitled to elect a majority of the said board
of directors.
Said original respondent, on October 10, 1927, acquired all of the
outstanding common or voting stock of the said Arrow Electric Co. (30,000 shares), by exchanging 120,000 shares of the common
stock of the said original respondent for the said 30,000 shares of
common stock of the said Arrow Electric Co.
PAn. 4. At the time the said original respondent acquired the
capital stocks of the said Arrow Electric Co. and the said Hart &
Hegeman Manufacturing Co., these said companies were in direct
ami substantial competition with each other in the manufacture,
sale, and distribution in interstate commerce of a full line of electrical wiring devices usually described in the trade as" shelf goods",
the same being wiring devices ordinarily stocked and distributed
by electrical supply distributors or jobbers. Generally speaking,
this material is of a standard type, packed in suitable units for
resale, and described in catalogs under various schedule numbers.
For instance, both companies listed in the catalogs which they
distributed to the trade under schedule " B ' ' all electrical sockets
and socket bases and receptacles of all kinds which are threaded for
the reception of a lamp. Under schedule " S " they both listed all
the "quick" make-and-break switches. Under schedule "II" they
listed all plates and miscellaneous flush receptacles, signal devices,
warning lights, radio receptacles, shade holders, knife switches, and
rosettes. Under schedule "P" they listed such standard items
as convenient outlets, attachment plugs and caps, service bases, cord
connectors, etc., and under schedule " Y " they listed miscellaneous
devices not included in the other schedules.
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During and prior to the year 1926 and that portion of 1927
prior to October, both the Arrow Electric Co. and the Hart &
Hegeman Manufacturing Co. sold their said products to the same class
of trade, that is, electrical and hardware jobbers and large users,
such as manufacturing plants, throughout the United States and in
foreign countries, both companies maintaining branches, sales offices,
or commission men, located for convenience in making distribution,
as follows: Boston, Mass., for the New England territory, including
the New England States; New York City, N.Y., for the New York
territory, including the States of New York, New Jersey, Pennsylvania, Delaware, and the northern part of 'Vest Virginia; Baltimore, Md., for the territory including Maryland, District of Columbia, Virginia, North Carolina, South Carolina, Georgia, and
Florida; Chicago, Ill., including the territory from the Rocky and
Sierra Nevada Mountains on the West, to the territory' already
described on the East; San Francisco, Calif., for the Pacific Coast
territory, including the States of 'Vashington, Oregon, and California. Both companies traveled salesmen from these branch offices
who acted chiefly as "missionary men", calling upon the consumers
or users of electrical wiring devices, seeking to interest them in the
respective Arrow and Hart & Hegeman products. A comparison
of the sales of the two companies for the year 1926 through the
branch offices named, is set forth below :

-

-

Cities

Arrow EleG- Hart & Hege·
trio Co.
man Mig. Co.
$483,933

$316, 911

1, 107,680
240,617
1, 624,220

1, 010,373

462,989

144,163

1, 368,941
ltl9,254

The approximate total of domestic sales for the year 1926, for the
Arrow Electric Co., was $3,825,000 and for the Hart & Hegeman
.Manufacturing Co., $3,145,000. The approximate total sales of the
two companies for that year, including export and miscellaneous
business, were: Arrow Electric Co., $4,000,000; Hart & Hegeman
Manufacturing Co., $4,150,000.
At the time the said original respondent acquired the capital
stocks of the said Hart & Hegeman Manufacturing Co. and the said
Arrow Electric Co., at least 59 percent of the volume of the sales of
the said Hart & Hegeman Manufacturing Co. consisted of electrical
~iring devices generally known in the trade as " shelf goods " herelnbefore described, of similar quality which were sold in direct and
active competition, with the entire output of the said Arrow Elec-
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tric Co. to the same class of trade in the same territory at approximately the same prices and were used for the same purposes by the
ultimate purchasers thereof; the remaining 41 percent of the sales
of the said Hart & Hegeman Manufacturing Co. consisted principally of electrical switches and other devices manufactured to the
onler of customers for use in appliances requiring such devices, such
as vacuum cleaners, radios, electric irons, etc., a market where the
said Arrow Electric Co. did not actively compete with the said Hart
& Hegeman Manufacturing Co. except on a limited number of items
such as heater switches. Approximately 25 to 30 percent of the
customers of the said Hart & Hegeman Manufacturing Co. and the
said Arrow Electric Co. at that time, and for a number of years
prior thereto, were joint or common customers, sales of similar items
bearing their respective trade marks being made to such customers
by both companies.
PAn. 5. The Federal Trade Commission, on March 3, 1928, issued
its original complaint in this proceeding against Arrow-Hart &
Hegeman, Inc., hereinbefore described as the original respondent,
charging said original respondent with violation of section 7 of the
Clayton Act in the acquisition of the capital stock of the said Arrow
Electric Co. and the Hart & Hegeman Manufacturing Co. On September 7, 1928, said original respondent filed its answer to the charges
of the Commission's complaint. On November 10, 1928, the directors of the original respondent voted to recommend to the stockholders that the said original respondent be dissolved and its assets,
consisting of shares of common stock of the said Arrow Electric Co.
and of the Hart & Hegeman Manufacturing Co., be distributed to
its stockholders; and on the same day issued a notice to the stockholders of the original respondent, rending in part as follows:
The disRolution of Arrow-Hart & Hegeman, Inc., and the distribution of its
assets among Its stockholders have been recommended by counsel to meet the
rPcent criticism of the Federnl Trade Commission of the organization of our
company and Its control of the two companies, The Arrow Electric Co. and
'!'he Hurt & Hegemon Manufacturing Co., through stock ownership.
The directors of Arrow-Hart & Hegeman, Inc., have, thcrefoz·e, voted to
recommend its diRsolution and the distribution of its assets among Its stockholders In kind. Enclosed Is formal notice of meeting of stockholders to confirm such action. The entire asst•ts of the corporation are shares of the common
stock of the Arrow Electric Co. and of The Hart & Hegeman Manufacturing
Compnny. It Is expected that distribution wlll be runcle of these shares in
kind so that each stockholder shall receive shores of the common stock of
either one or both of said companies.
Enclosed we hand you proxy and consent which concerns the dissolution of
Arrow-Hart & Hegeman, Inc., and the distribution of its assets among you as
11tockholders.

•

•

•

•

•

•

•
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As n three-fourths vote of the stock of this company is required to carry
out this plnn, please sign and return this consent and proxy to the Phoenix
State Bank & Trust Co., Trust Department, Hartford, Conn., as soon as possible,
for whlcb a reply envelope is enclosed.
We believe tbat upon distribution of tbis company's assets the directors of
The Arrow Electric Co. and of The Hart & Hegeman 1\fanufacturing Co. will
propose to tbe stockholders of eacb company an agreement of consolidation of
these two companies. Further details will be sent you upon the conclusion of
thl' liquidation of Arrow-Hart & HE'geman, Inc., for your approval.
1\Iuch progress has been made in efficiency and economy through the organization of your company and more, we are confident, can be accomplished by
actual rnergPr and consolidation of the two companies, viz: The Arrow Electric
Co. and the Hart & Hegeman 1\Ianufacturlng Co.

On or about November 30, 1928, the board of directors of the said
original respondent were advised by counsel that a distribution of its
assets to the stockholders of the said original respondent might involve them in a claim by the United States Treasury Department
of a profit taxable to them, and, upon advice of counsel, the original
plan of dissolution as voted on November 10, 1928, by the said board
of directors was amended. On or about November 30, 1928, at a
special meeting, the board of directors of the said original respondent
recommended to the stockholders of the said original respondent a
general plan under which the said original respondent would transfer all its shares of the common stock of the said Hart & Hegeman
Manufacturing Co. to a new corporation, organized under the laws
of the State of Connecticut, known as the H. & H. Electric Co., and
!'iaid original respondent would tmnsfer all its shares of the common
stock of the said Arrow Electric Co. to a new corporation organized
Under the Jaws of the State of Connecticut, to be known as The Arrow
Manufacturing Co., in exchange for the issue by each of these new
companies of all their shares of common stock to the stockholders of
the original respondent, with the further recommenJation that after
such steps had been tal;:en the said original respondent would be dissolved and the four remaining corporations named would merge
Under the Jaws of the State of Connecticut.
On November 30, 1928, pursuant to said plan, the said original respondent caused said The H. & H. Electric Co. and The Arrow Manufacturing Co. to be organized under the laws of the State of
Connecticut.
Notice was given to the stockholders of the said original respondent
on December 1, 1928, containing the said recommendation of the said
board of directors and calling for a special meeting of the stockholders of said original respondent for December 6, 1928. Said letter
Was as follows:
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ARROW-BAHT & HEGEMAN, INCORPORATED
Hartford,

To

Decen~ber

THE STOCKHOLDERS OF ARROW-HART

1, 1928

& HEGEMAN, lNCOitPORATED:

OUTLINE OF PLAN OF REORGANIZATION

Supplementing our circular letter to you, dated November 10, 1928, we now
outline to you more fully the steps in the plan of reorganization involving this
company, The Arrow Electric Co. and the Hart & Hegeman Manufacturing
Co., indicating, subject to change, the various steps wblcb shall be taken to
consummate such plan of reorganization.
It is proposed that( a) By vote of its stockholders Arrow-Hart & Hegeman, Inc., will tranlifer
to a new Arrow company all the shares of the common stock of The Arrow
Electric Co. in exchange for all the shares of the new Arrow company which
wm be issued either to this company or directly to you as its stockholders
in proportion to your present holdings of the stock of this company. Likewise,
Arrow-Hart & Hegeman, Inc., ~iU transfer to a new Hart & Hegeman company
all the shares of the common stock of The Hart & Hegeman Manufacturing Co.
in exchange for all the shares of the new Bart & Hegeman company which will
be issued either to this company or directly to you as its stockholders in proportion to your present holdings of the stock of this company. When this stock
of the new companies has been issued. the entire value of your present holdings
will be represented by the new stock. There will, therefore, be no necessity
for you to surrender the certificates of stock which you now bold In Arrow-Hart
& Ilegeman, Inc.
To authorize this first step in the plan of reorganization a special stockholders' meeting of Arrow-Hart & Hegeman, Inc., wlll be held on December 6,
1928, of which a formal notice Is enclosed herewith, with a form of proxy
running to the same six gentlemen who are your proxies for the meeting called
for December lOth, which you wlll kindly execute and return promptly in the
enclosed envelope.
(b) That when such exchange of shares in conformity to the plan or reorganization, made necessary to meet the criticism of the Federal Trade Commission, as indicated in our former letter and notice, has been consummated
there will be no further reason for the continued corporate existence of ArrowHart & Hegeman, Incorporated, and therefore, at a meeting called for December
10, 1928, or at an adjournment thereof, it is anticipated that that corporation
wm be dissolved.
(c) That immediately thereafter n merger or consolidation of the four corporations then in existence, namely, The Arrow Electric Company, The Hart &
Hegeman Manufacturing Company, the new Arrow company and the new Hart
& Hegeman company, wlll be submitted to the stockholders for approval. It
is hoped that if adopted this merger or consolidation wlll be elrectlve at the
close of business on December 81, 1928.
These separate steps, as a part of one plan of reorganization, in the opinion
of counsel, are desirable not only to meet the criticism of the Federal Trade
Commission but also to bring the reorganization unquestionably within the
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provisions of the Revenue Act of 1928 in such a way that the exchange of shares
will involve no tax to any stockholder. Your officers and counsel have conferred
upon tl1is Point with Col. Robert H. Montgomery, of New York, the well-known
authority on income-tax law and procedure, and it is his opinion that this plan
of reorganization under the provisions of the revenue act involves no taxable
gain to the stockholders.
As above stated, it is essential that we have your prompt cooperation to
effect these corporate steps. A two-thirds vote of all the stock is necessary
for the meeting called for December 6. A form of proxy is enclosed, which will
authorize the gentlemen named therein to act for you in support of such
a plan of reorganization above outlined and as the same may be modified
With their approval. Tile proxy w111 also authorize those gentlemen to
receive on your behalf the stock in the new Arro''' company and in the new
Hart & Hegeman company and to surrender that stock on your behalf in
exchange for shares of the merged or consolidated corporation which
it is expected will be organized before the close of the year. The proxy also
gives them the right to execute any instruments and do any acts, sign any
waivers, or take any other steps which may be necessary or advisable in their
opinion to accomplish such reorganization in the best and most expeditious
manner.
At a meeting of your directors, held November 30, 1928, It was voted to close
the stock transfer books of this company from November 30, 1928, until after
the adjournment of the meeting called for December 10, 1928.
Yours very truly,
EDWARD R. GRIER, President.
SAMUEI. P. WrLLiurs, Vice President.

On December 6, 1928, at a special meeting, the stockholders of the
said original respondent adopted the general plan described in the
foregoing letter as recommended by the board of directors, and
authorized the transfer of all the shares of stock held by it in the
said Arrow Electric Co. to said The Arrow Manufacturing Co.,
and authorized the transfer of all of the shares of stock held by it
in the said Hart & Hegeman Manufacturing Co. to said The H. &
11. Electric Co., and also authorized the new corporation which
should result from the proposed merger to take the name of " The
Arrow-Hart & Hegeman Electric Co", or some similar name, said
corporate action being taken as the result of a voting of proxies
which had been signed by the stockholders of the said original
respondent. Said The Arrow-Hart & Hegeman Electric Co. is
hereinafter referred to as the new respondent.
On December 6, 1928, said original respondent, Arrow-Hart &
Hegeman, Inc., transferred to the new holding company, said The
Arrow Manufacturing Co., all the shares of the comon stock of the
said Arrow Electric Co., consisting of 30,000 shares of common stock,
of the par value of $25 per share, in exchange for all the shares
of stock of said The Arrow Manufacturing Co., consisting of 200,000
shares of the par value of $5 per share, and the said original respondent, on the same date, transferred to the new holding company, said
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The H. & H. Electric Co., all the shares of the common stock of the
said Hart & Hegeman Manufacturing Co., consisting of 20,000
shares of the par value of $25 per share, in exchange for all the
capital stock of said The H. & H. Electric Co., consisting of 200,000
shares of the par value of $5 per share, and on the same date said
The Arrow Manufacturing Co. and said The H. & H. Electric Co.
issued all of their respective capital stocks to the stockholders of the
said original respondent.
On December 10, 1928, at a special meeting, the stockholders of
the said orginal respondent voted to confirm the action of the
directors to terminate the corporate existense of the said original
respondent, and, thereupon, a majority of the directors of the said
original respondent signed a preliminary certificate of dissolution
of the said original respondent, dated December 10, 1928, and filed
said certificate in the office of the secretary of state of the State of
Connecticut on said date, and caused notice of such dissolution to
be advertised as required by law.
On April 11, 1929, a majority of the directors of the said original
respondent executed and filed in the office of the secretary of state
of the State of Connecticut, a certificate showing that they had
completed their duties as trustees in liquidation, and sa1d certlficatP
was examined and approved by the said secretary of state on said
date.
On December 31, 1928, the general plan approved by the stockholders of the said original respondent on December 6, 1928, was
carried out, and at successive hours the stockholders of the two
original operating companies, the Arrow Electric Co. and the
Hart & Hegeman l\Ianufacturing Co., and the stockholders of the
two new holding companies, The H. & H. Electric Co. and The
Arrow Manufacturing Co., who were actually the stockholders of
the original respondent, acted favorably upon the merger and con~;olidation agreement under the laws of the State of Connecticut,
which had been approved by the stockholders of the said original
respondent on December G, 1928. On December 31, 1928, immediately effective, the secretary of state of the State of Connecticut
approved the merger and consolidation of the four corporations
and there came into being the said new respondent, The ArrowHart & Hegeman Electric Co.
The authorized capital stock of the said new respondent was
$5,228,300, divided into 200,000 shares common stock of the par
value of $10 each and 32,283 shares of preferred stock of the par
value of $100 each; and pursuant to the said consolidation agreement, said new respondent, on the date of its organization, issued
18,950 shares of its preferred stock in lieu of the preferred capital
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stock of the said Arrow Electric Co. {18,950 shares); 13,333 shares
of its preferred capital stock in lieu of the preferred capital stock
of the said Hart & Hegeman Manufacturing Co. (13,333 shares);
100,000 shares of its common capital stock in lieu of the capital
stock of said The Arrow Manufacturing Co. (the new company
organized by the board of directors of said original responclent
on November 30, 1928, to hold the capital stock of the Arrow
Electric Co.), and 100,000 shares of its common capital stock of the
H. & H. Electric Co. (the new company organized by the board of
directors of said original respondent on November 30, 1928, to hold
the capital stock of the said Hart & Hegeman Manufacturing Co.).
As the said consolidation agreement was actually carried out by
the parties thereto, the common-stock holders of the original
respondent never obtained possession of the shares of common stock
of said The Arrow Manufacturing Co. and The H. & H. Electric
Co., the two corporations organized by the board of directors of
the original respondent to hold the stock of the said Arrow Electric
Co. and Hart & Hegeman Manufacturing Co.; but the stockholders
of the said original respondent were required to and did submit their
certificates of common stock to the Phoenix State Bank & Trust
Co., Hartford, Conn., transfer agent, which said certificates were
stamped as follows:
THIS CERTIFIES
That the holder hereof bus assented to the plan of reorgunlzntlon adopted
by the stockholders; and that under such plan Arrow-Hart & Hegeman, Inc.,

has distributed all its assets nnd voted to terminnte its corporate existence,
and there has been Issued to the holder hereof a certificate for the same number of shares of The Arrow-Hart & Hegeman Electric Co., fn full settlement
of all hfs rights under such plan.
ARROW-HART & HEOEMAN, INC,
S. P. WILLIAMS, Treasurer.

and the holders of such certificates received certificates for a like
number of shares in the new respondent.
As a result of the merger of the operating companies, said Arrow
Electric Co. and Hart & Hegeman Manufacturing Co., and of the
said two new holding companies, said The H. & H. Electric Co. and
The Arrow Manufacturing Co., the new respondent became the
owner of all the assets of the merging corporations, and particularly the assets of said The H. & H. Electric Co. and The Arrow
Manufacturing Co., which consisted of the capital stock of the two
said operating companies, the said Arrow Electric Co. and Hart
& Hegeman Manufacturing Co.
On December 31, 1928, the holders of the common stock of the
new respondent were identically the same as the holders of the
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common stock of the said original respondent on November 30,
1928.
On January 1, 1929, the first meeting of the board of directors of
the new respondent, The Arrow-Hart & Hegeman Electric Co., was
held. The said directors were the directors of the said original
respondent before the merger, and were named in the said consolidation agreement as the directors of the new respondent upon its
organization. The said meeting was called by Edward R. Grier and
Samuel P. Williams, president and ·vice president, respectively, of
the said original respondent. At this first meeting of the board
of directors of the new respondent, Edward R. Grier and Samuel
P. 'Villiams were elected president and vice president, respectively,
of the new respondent, and certain other business was transacted,
including the declaration of a dividend paid out of the earnings of
the said two operating companies, the Arrow Electric Co. and the
Hart & Hegeman Manufacturing Co., while subsidiaries of the said
original respondent, and payable on or after January 15, 1929, to
stockholders of the said new respondent when and as they converted
their shares of stock of the consolidating corporations into common
stock of the said new corporation and evidenced their consent to
the plan under which said consolidation had been effected.
The first meeting of the stockholders of the said new respondent
was held on January 28, 1929, it having been called by the newly
chosen president, the said Edward R. Grier. At this meeting a
set of bylaws was adopted and a financial report showing the condition of the new respondent as of January 1, 1929, was read and
later submitted to the stockholders of the said new corporation.
This report, which served as the basis for the future operations of
the new respondent, ~ontained a statement of the combined profit
and loss and surplus accounts of the said Arrow Electric Co. and
the said Hart & Hegeman Manufacturing Co. for the year 1928,
and disclosed a net income for the year of $1,253,252.85, which was
reduced as of January 1, 1929, by increase in outstanding common
stock arising from recapitalization prior to the formation of the new
respondent, to $2,710,625.28.
The Federal Trade Commission, on June 29, 1929, issued its
supplemental complaint including the new respondent as a joint
respondent, and alleging that since the issuance of the original
complaint the said original respondent had formed the said new
respondent by the consolidation of the two formerly competing corporations with two holding companies which it had organized, and
all of the stocks, franchises, property and assets of the former
competing companies had been transferred to the said new
respondent.
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The said new respondent, in its answer to the Commission's supplemental complaint, filed October 14, 1928, denied the allegations
in so far as they alleged that the original respondent organized the
new respondent; affirmatively alleging in defense that the said
original respondent was not in any way a party to the merger and
consolidation resulting in the said new respondent.
PAR. 6. At a special meeting of the board of directors of the
said original respondent held on January 5, 1928, Edward R. Grier
and Samuel P. 'Villiams, president and vice president, respectively,
were authorized to vote all of the shares of stock of the two operating companies, namely, Hart & Hegeman Manufacturing Co.
and Arrow Electric Co., respectively, for a period of five years.
During the year 1928 there was an interchange of employees between
the said two operating companies, and certain statistical production
and engineering experts of one organization performed services for
the other organization without additional compensation. Also, the
Arrow Electric Co. purchased some of the assets of the H. T. Paiste
Co. from the Hart & Hegeman Manufacturing Co. and took over
the busine.:;s of manufacturing porcelain parts for the said Hart
& Hegeman Manufacturing Co., which said business was discontinued by the said H. T. Paiste Co. Also, the said Hart & Hegeman
Manufacturing Co. manufactured plates for the said Arrow Electric
Co., and the said Arrow Electric Co. manufactured certain screws
and parts for the said Hart & Hegeman Manufacturing Co. The
plant of the Electric Porcelain Manufacturing Co., which corporation was owned by the said Hart & Hegeman Manufacturing Co.,
was closed and its machinery and equipment were transferred to
the Washington Porcelain Co., a subsidiary of the said Arrow Electric Co.
At the beginning of the year 1929 the said new respondent continued the business of the manufacture and sale of electrical wiring
devices which had been theretofore conducted by the said operating
companies, Hart & Hegeman Manufacturing Co. and Arrow Electric
Co., operating the manufacturing plants of both companies as one
unit, but maintaining separate sales divisions, through which it distributed its two recognized brands of electrical wiring devices,
namely, "Arrow" and "H. & H."; thereafter the Arrow brand was
sold under the "Arrow Electric Division " of the Arrow-Hart &
Hegeman Electric Co., and the " H. & H." brand was sold under the
"Hart & Hegeman Division" of The Arrow-Hart & Hegeman
Electric Co.
The said Edward R. Grier, president of the said new respondent,
was placed in full charge of all its operations, directing its various
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business policies, including the establishment of prices, terms, and
tliscounts, etc. In the year 1930, under his direction and leadership,
the following changes were made in the sales organizations of the
said new respondent:
Harvey C. Pond, former sales manager of the Arrow Electric Co.,
became vice president and sales manager of the new respondent,
still maintaining direct control over the sales of the Arrow Division,
but assuming under his new position, control over the sales of the
Hart & Hegeman Division, as well. ·
John R. Cooke, formerly in charge of the special appliance division of the Hart & Hegeman Manufacturing Co., was appointed
general manager and vice president of the new respondent, in charge
of special appliances, of both the Arrow and the Hart & Hegeman
divisions.
J. W. Alexander, formerly Hart & Hegeman's district sales manager, Baltimore-Philadelphia territory, was placed in charge of the
district sales of both divisions in that territory, with office at Philadelphia, certain changes baving been made in the territory to be
covered.
A. P. Deacon, former Arrow district manager in the BaltimorePhiladelphia territory, was made joint manager of both divisions in
the Metropolitan New York area, with office in New York City.
G. S. 'Ventworth was made joint manager of both divisions in
what was known as "Upper New York State" territory, with headquarters at Syracuse, N.Y.
A. C. Nelson, formerly Arrow district manager in the New England territory, was made joint manager of both divisions in that
same territory, with office in Boston.
J. W. Saladine, former Hart & Hegeman manager in the New
England territory, was transferred to the Hartford office of the new
respondent and placed in charge of special promotional work of
both divisions.
Paul Ramsey, former Arrow salesman at Atlanta, Ga., was made
joint southern manager of both divisions over a new territory
created in the South, with his district sales office in Atlanta.
R. E. Lubeck, former western manager of Hart & Hegeman Manufacturing Co., located in Chicago, was made joint manager of both
divisions for a new territory with headquarters at Detroit, Mich.
R. L. Wildauer, former Arrow western manager at Chicago,
was made joint manager of both divisions for a newly created
western territory, with headquarters at Chicago.
During 1930 and 1931, the same salesmen, soliciting business in
the State of Texas and the city of New Orleans, began to represent
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both divisions. Also, in the States of New Hampshire, Vermont,
and Maine, as well as the State of Connecticut, the same salesmen
began to represent both divisions.
In the balance .of the territory of the United States covered by
the sales organzations of the new respondent, salesmen of both
divisions continued to call upon the trade generally, as before, but
offered no price inducement, service inducement or credit induce.
ment to obtain business from each other, and were responsible in
all instances to common district sales managers.
Separate catalogs have been published by the two sales divisions
of the new respondent since January 1, 1929, but these catalogs
carry practically the same printed matter, describing new items that
are brought out by the new respondent under their respective trade
marks, "Arrow" and "H. & H.", and some new items bear the
combined trade mark," Arrow-H. & H." "While there is no competition between these two sales divisions of the new respondent, there
still remains a form of rivalry in the promotion of sales.
PAR. 7. The sales of the Arrow Electric Co. during the time it
was operated as a subsidiary of the said original respondent, were
approximately as follows: 1927, $3,849,000; 1928, $3,537,000; and
during the first year the Arrow business was conducted by the Arrow
division of the new respondent, the sales were approximately
$3,584,000.
The sales of the Hart & Hegeman Manufacturing Co., during the
time it was operated as a subsidiary of the original respondent, were
approximately as follows: 1927, $4,537,000; 1928, $4,478,000; and
during the first year the Hart & Hegeman Manufacturing Co.
business was conducted by the Hart & Hegeman division of the
new respondent, the sales were approximately $4,599,000.
The total volume of sales of both the said Arrow Electric Co. and
the said Hart & Hegeman Manufacturing Co. during 1927 was in
excess of 25 percent of the total volume of sales of all manufacturers
of electrical wiring devices of all descriptions during that year.
At the time the testimony was taken in this proceeding, the prin·
cipal competitors of the new respondent were the General Electric
Co., the Bryant division of the ·westinghouse Electric Co., the Hub·
hell company, Pass & Seymour, "Weber Electric, and Cutler & Ham·
mer companies, all of which sell full line of electrical wiring devices
similar to that sold by the said new respondent. In addition there
are other competitors who sell limited or special lines. The total
volume of sales of the said new respondent exceeds the volume of
snles of parallel lines of electrical wiring devices of any one of its
competitors and the said new respondent has assumed a dominant
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position in the electrical wiring devices industry, it being the largest
producer of electrical wiring devices in the United States.
PAR. 8. Since January 1, 1929, the said new respondent has combined a number of manufacturing departments, which has resulted
in substantial saving in the cost of production of many of the electrical wiring devices manufactured and sold by the said new respondent. The manufacturing profit of the two operating companies, namely, the Arrow Electric Co. and the Hart & Hegeman
Manufacturing Co., during 1927 was 31 percent, and in 1928 was
34 percent, and the manufacturing profit of the Arrow and the Hart
& Hegeman divisions of the new respondent for the year 1929 was
35 percent. In addition, substantial economies in designing and manufacturing were realized by the new respondent as a result of the
consolidation of the engineering departments of the Arrow Electric
Co. and the Hart & Hegeman Manufacturing Co., and also there has
been substantial development in the field of experimentation as aresult of such consolidation. Price levels of electrical wiring devices
have not increased since the year 1927, and on some items the prices
have been reduced, with no corresponding reduction in quality.
The net profits realized by the Arrow Electric Co. and the Hart
& Hegeman Manufacturing Co. for the years 1927 and 1928, were as
follows:
Arrow-for 1927, $500,000; 1928, $600,000. Ratio to net sales for
both years, 13 percent.
Hart & Hegeman for 1927, net profit, $470,000. Ratio to net
sales, 8 percent; 1928, net profit, $639,000. Ratio to net sales, 14
percent.
In 1929, the Arrow Electric division of the new respondent made
a net profit of $585,000, which was 12 percent of the net sales, and
the Hart & Hegeman division made a net profit of $768,000, which
was 16 percent of the net sales.
PAR. 9. The effect of the acquisition by the said original respondent
of the common stocks of the Arrow Electric Co. and the Hart &
Hegeman Manufacturing Co., on or about October 10, 1927, has been,
is and may be :
(a) To substantially lessen competition f>etween the said Arrow Electric
Co. and the Hart & Hegeman Manufacturing Co. in the sale and distribution
of electrical wiring devices In Interstate commerce;
(b) To restrain Interstate commerce in electrical wiring devices in those
sections and communiUes where the said Arrow Electric Co. and the said
Hart & Ilegeman Manufacturing Co. were engaged in business ;
(o) To tend to create a monopoly in the electrical wiring devices industry.

PAR. 10. The divestment by the said original respondent of the
common stocks of the said Arrow Electric Co. and Hart & Hegeman
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Manufacturing Co. to the holding companies organized by said original respondent in December, 1928, as set forth herein, was not such
a divestment as to constitute a compliance with the said Clayton Act.
PAR. 11. The course of action of the said original respondent
in organizing the said new respondent, as described in paragraph
5 hereof, was not taken to restore the competition which had previously existed between the said Arrow Electric Co. and the said
Hart & Hegeman Manufacturing Co., but was in part to avoid a
claim for income tax by the United States Treasury Department,
and in part an artifice and subterfuge designed in an attempt to
evade the provisions of sections 7 and 11 of the said Clayton Act
and to perpetuate the elimination of all competition which had
existed prior to October 10, 1927, between the said Hart & Hegeman Manufacturing Co. and the said Arrow Electric Co.
PAR. 12. The effect of the organization of the said new respondent
and the acquisition by it, through merger, of the common or voting
stocks of the said Arrow Electric Co. and the said Hart & Hegeman
Manufacturing Co., and of the assets of said two last named corporations, on l'ecember 31, 1928, as hereinbefore described in paragraph 5, has been, is and may be:
(a) To substantially lessen competition between the said Arrow Electric
Co. and the Hart & Hegeman Manufacturing Co. in the sale and distribution
of electrical wiring devices in interstate commerce;
(b) To restrain interstate commerce in electrical wiring devices In those
sections and communities where the said Arrow Electric Co. and the said
Hart & Hegeman Manufacturing Co. were engaged in business;
(c) To tend to create a monopoly In the said new respondent in the electrical wiring devices industry.
CONCLUSION

The acquisition by the said original respondent, Arrow-Hart &
Hegeman, Inc., of all the outstanding common or voting stocks of
the said Hart & Hegeman Manufacturing Co. and Arrow Electric
Co., and the continued ownership and/or control, and the voting of
said stocks by the said original respondent, which culminated in
the organization of the said new respondent, The Arrow-Hart &
Hegeman Electric Co., and the acquisition by the said new respondent, through merger, of the common or voting stocks of the said
Hart & Hegeman Manufacturing Co. and Arrow Electric Co. and
of the assets of the two last named corporations, under the conditions and circumstances described in the foregoing findings, constitute a violation of section 7 of an act of Congress approved
October 15, 1914, entitled "An act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes"
{the Clayton Act).
632-83-28
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ORDER TO DIVEST

This proceeding having been heard by the Federal Trade Commission upon the complaint and supplemental complaint of the
Commission, the answers of respondents, the testimony, briefs and
oral argument, and the Commission having made its findings as to
the facts and its conclusion that said respondents have violated
the provisions of an act of Congress approved October 15, 1914,
entitled "An act to supplement existing laws against unlawful
restraints and monopolies, and for other purposes" (the Clayton
Act):
Now, therefore, it is ordered, That the said respondent, The
Arrow-Hart & Hegeman Electric Co., forthwith cease and desist
from violation of the provisions of section 7 of an act of Congress
approved October 15, 1914, entitled "An act to supplement existing
laws against unlawful restraints and monopolies, and for other
purposes", and within 90 days from the date of the service upon
it of a copy of this order, divest itself absolutely, in good faith,
of all common stock of the Hart & Hegeman Manufacturing Co.
acquired by it as a result of the merger of the said Hart & Hegeman Manufacturing Co. and Arrow Electric Co., The Arrow Manufacturing Co., and The H. & H. Electric Co. on or about December
31, 1928, so as to include in such divestment the said Hart & Hegeman Manufacturing Co.'s manufacturing plants and equipment and
all other property necessary to the conduct and operation thereof
as a complete going concern and so as neither directly nor indirectly
to retain any of the fruits of the acquisition of common stock of
the said Hart & Hegeman Manufacturing Co.; or within 90 days
:from the date of the service upon it of a copy of this order divest
itself absolutely, in good faith, of all the common stock of the
said Arrow Electric Co. acquired by it as a result of the merger
of the said Hart & Hegeman Manufacturing Co., Arrow Electric
Co., The Arrow Manufacturing Co., and The H. & H. Electric
Co. on or about December 31, 1928, so as to include in such divestment the said Arrow Electric Co.'s manufacturing plants and all
other property necessary to the conduct and operation thereof as a
complete going concern, and so as neither directly nor indirectly,
to retain any of the fruits of the acquisition of the common stock
of the said Arrow Electric Co.
It is hereby further ordered, That the said new respondent, The
Arrow-Hart & Hegeman Electric Co., shall within 90 days from
the date of service upon it of a copy of this order, divest itself
absolutely, in good faith, of the said Hart & Hegeman's Manufacturing plants and equipment and all other property necessary to
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the conduct and operation thereof as a complete going concern; or
within 90 days from the date of the service upon it of a copy of
this order, divest itself absolutely, in good faith, of the said Arrow
Electric Co.'s manufacturing plants and equipment and all other
property necessary to the conduct and operation thereof as a complete going concern.
And it is further ordered, That such divestment of the common
stock or assets of the said Arrow Electric Co. or Hart & Hegeman
Manufacturing Co., as the case may be, shall not be made directly
nor indirectly to the said The Arrow-Hart & Hegeman Electric
Co. or to any stockholder, officer, director, employee or agent of,
or anyone otherwise directly or indirectly connected with or under
the control of the said The Arrow-Hart & Hegeman Electric Co.
And it is hereby further ordered, That the respondent The ArrowHart & Hegeman Electric Co., within four months from the day of
the date of the service upon it of this order, file with the Commission
a report in writing, setting forth in detail the manner and form
in which it has conformed to this order.
Commissioner Humphrey dissenting in memorandum attached.

Dissent of Chairman Humphrey
There is no injury to the public shown in the alleged transfer of
stock in this case. There is no evidence to show any injury, except
the mere blotting out of whatever competition there existed between
the two corporations.
It seems the majority of the Commission has consistently held
in all these section 7 cases, that the mere acquisition of stock
of one corporation by a competing corporation is in itself a violation of the statute, regardless of the effect of such acquisition on the
public.
Paragraph II of the order directs that the respondent divest itself
absolutely of all the common stock it acquired as a result of the
merger, so as to include in such divestment manufacturing plants
and all other property necessary to conduct and operate a complete,
going concern.
Did the respondent acquire stock " by merger~ " If so, what was
the value of such stock W 'Vhat does it now represent 1 If the respondent divests itself of such stock, what is the effect of such
divestment¥
It appears so plain that none will dispute it, that even granted
that the respondent did acquire stock by this merger, it is utterly
valueless, and to compel the respondent to divest itself of such stock
would be an idle gesture.
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I do not think that the Commission ought to spend its time and
money in so futile a performance.
The third .paragraph of the order directs the respondent absolutely to transfer assets, without in any way directing the transfer
of the stock. I do not believe that the courts will ever hold that the
Commission has the power to make an order of the character stated
either in the first or second paragraph.
The section 7 cases have always been regarded by the Commission
as especially reprehensible. The acquisition of stock has been the
one unpardonable sin.
From the beginning, the Commission has had employees assigned
the duty of reading the papers to see if there were any violations of
section 7 of the Clayton Act. No such method has been followed
in regard to any other class of cases. These employees immediately
report any item that appears in the press involving stock acquisition. Then, on the merest ex parte showing, without any preliminary
hearing as in other cases, complaint is issued and served upon the
respondent. The supposed justification for such action was that
the respondent might acquire the assets and oust our jurisdiction.
Even if true, it did not in any way relieve the respondent from
being prosecuted by the Department of Justice if the law had been
violated. The anxiety of the Commission to exercise its jurisdiction in these cases, in view of its " successes" is hard to understand.
The record shows that we have had about 800 preliminary inquiries
and investigations of section 7 cases. Complaints have been issued in
59 cases. 41 of these cases were afterwards dismissed by the Commission. Order of divestiture was issued in 9 cases. One of these was
sustained by the circuit court, but it is the almost universal opinion
of the bar of the country that if this case could have been reviewed
by the Supreme Court of the United States it would have been
reversed. One order was sustained in part by the Supreme Court.
All the others have been reversed by the Supreme Court. This
is the sum of what has been accomplished in over fifteen years of
vigorous prosecution under section 7 of the Clayton Act. Has the
result justified the action of the Commission 1
It seems to me, in view of this record of accomplishment, that
the Commission is not justified any longer in expending large
sums of money in trying these cases-and, in refusing to follow the
decision of the Supreme Court in the International Shoe Co. case,
when, speaking of the Clayton Act, they said:
the act deals only with such acquisitions as probably wm result in lessening
competition to a substantial degree • • • that is to say, to such a degree
as wm Injuriously atrect the publlc,
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IN THE MATTER OF

LIMOGES CHINA COMPANY
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN RJWARD TO THE ALLEGED
VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1912.

Complaint, Feb. 5, 19:11-Decision, July 1, 1982

Whet·e chinaware made at Limoges, France, had long been imported into the
United States and increasingly sold therein, and had come to acquire a
favorable reputation In the United States as china of beauty, quality,
and utility made at Limoges, and to be in great popular demand and the
leading china in the mat·kets of the United States, and was sold in the
United States with tlle word "Limoges" prominently displayed thereon,
and was generally so known to and described by the trade and public;
and thereafter a domestic corporation engaged in the manufacture of
earthenware and pottery and sale thereof to wholesalers, department
stores, and other retailers, adopted the word " Limoges" as part of its corporate name and featured said word in its advertising and in brands
employed by it, with words, if any, suggestive of domestlr manufacture or
origin eitller blurred or illegible or in such small and inconspicuous letters
as to fall to give efl'ectlve notice of said fact;
With capacity and tendency to mislead public into believing aforesaid ware
to be that produced at Limoges and imported therefrom and to divert trade
from competitors dealing in fact In genuine Limoges china, and competitors
dealing In comparable domestic products, without claiming falsely foreign
origin therefor, and with effect of placing in the bands of retailers the
means of similarly deceiving their customers and purchasers as to the
origin of its aforesaid Limoges marked products:
lleld, That such acts and practices, under the circumstances set forth, were
all to the prejudice of the public and competitors and constituted unfair
methods of competition.

Mr. James M. Brinson for the Commission.
Byrnes, Ste'bbens, Parmelee & Blenko, of Pittsburgh, Pa., Metzger,
McCarthy & McCorkhill, of Salem, Ohio, and Barnum, Hammond,
Stephens & Hoyt, of Youngstown, Ohio, for respondent.
SYNOPSIS OF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission
charged respondent, an Ohio corporation, engaged in the manufacture of earthenware and pottery, and in the sale thereof to wholesale
and retail dealers and department stores, and with principal office
and place of business at Sebring, Ohio, with using misleading trade
or corporate narn( advertising falsely or misleadingly and mis-
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branding or mislabeling as to source or origin or nature of product,
in violation of the provisions of section 5 of such act, prohibiting
the use of unfair methods of competition in interstate commerce.
Respondent, as charged, engaged as aforesaid, features its corporate name in its advertisements, letterheads, and other stationery
and in the marks or brands upon its products, through such statements as " Limoges * * * Fine Dinner Ware Made Especially
for Department Stores. Here is a name that stands at the very top
of the list, when potters discuss the plant equipment of the world
* * * Shapes are constantly being modernized, colors improved
* * * The Limoges China Co. * * *", " The Flanders
Poppy Table Service in American Limoges Ivory"," peach-blo wo.re
by Limoges, Sebring, Ohio * * *" (with word "Limoges"
conspicuously featured), etc., notwithstanding fact products in question thus advertised, marked, or stamped "have not been, were not,
and are not, either porcelain or china manufactured at Limoges,
France, or porcelain or china of the type or character or quality
manufactured there or of the type, character, or quality which has
been and is associated with, or identified by, the word 'Limoges'
in the minds of the purchasing public." 1
Each of said practices, as alleged, namely, "the adoption and use
of the word ' Limoges ' as a part of its corporate name, the use of
such word in its advertisements to describe or designate its products
and its use on such products as a brand, trade mark, or designation
thereof has had and has the capacity and tendency to mislead and
deceive the purchasing public into the belief that the products of
respondent, particularly those so described, marked, or designated,
have been and are porcelain or china manufactured at Limoges,
France, and imported into the United States, or porcelain or china
of the type, character, and quality, of the porcelain or china manu1 .As alleged In the complaint, "There Is now, and for more than one hundred and fifty
years approximately, there bas been manufactured, at Limoges, In France, a vitreous,
translucent, and glazed ware which Is now, and bas been during said period of time, des!gnn ted, described, and known as porcelain, or as china by reason of Its original or Initial
manufacture In China before Its Introduction Into Europe. In the early part of the nineteenth century, porcelain, or china as It gradually came to be called, began to be ex·
ported from Limoges In France, Into the various countries of Europe and .America and
pnrtlculm·ly Into the United States of .America and Into and through the several States
thereof. Such porcelain or china immediately thereupon acquired a favorable reputation
In the UnltPd States, as porcelnin or china of utility and beauty resulting in the estab·
llshment of a good wlll which developed from time to time an Increasingly popular demand for the products of Limoges. In 1904, when respondent was Incorporated, this
por·celnln or china manufactured at Limoges in France and Imported therefrom Into the
United States had long been widely and generally known, and the word 'Limoges' had
for many yeara theretofore come to slgn!ty and mean, did signify and mean, ever sluce
llaa signified and meant, and now signifies and means porcelain or china manufactured at
Limogea, France, and Imported Into the United States therefrom."
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factured at Limoges, France, and usually signified or repr~ sented
by the word 'Limoges', and to induce purchase of products of
respondent in reliance qn such erroneous belief."
•
Said practices, further as charged, "have placed and place, and
each of them has placed and places in the hands of dealers selling
products of respondent, the means to mislead and deceive the consuming public into the purchase of respondent's glazed earthenware
as and for porcelain or china manufactured at Limoges, France, or
as porcelain or china of the type, character, and quality there manufactured," and "have had and have and each of them has had
and has the capacity and tendency to divert trade to respondent from
individuals, partnerships, and corporations offering for sale and
selling porcelain or china manufactured at Limoges, France, fr~m
individuals, partnerships, and corporations offering for sale and selling porcelain or china manufactured elsewhere, of the type, character, and quality of the porcelain or china manufactured at Limoges,
France, and also from others offering for sale or selling glazed
earthenware truthfully described"; all to the prejudice of the public
and competitors.
Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND 0RDEE

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes",
the Federal Trade Commission issued and served a complaint upon
Limoges China Co., a corporation, charging it with unfair methods
of competition in commerce in violation of the provisions of said net.
The respondent having entered its appearance and filed answer, testimony and documentary evidence were received, duly recorded and
filed in the office of the Commission; thereafter the proceeding regularly came on for final hearing before the Commission on the complaint, answer, testimony and evidence, and briefs in support of the
complaint and on behalf of respondent, and oral arguments, and the
Commission having duly considered the same now makes this its
report in writing, and states its findings as to the facts and conclusion drawn therefrom as follows, to wit:
FINDINGS AS TO TilE FACTS

PARAGRAPII 1. Respondent Limoges China Co. is now, and since

1~04 has been a corporation organized and existing under and by

vrrtue of the laws of the State of Ohio with its principal office and
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place of business at Springfield, Ohio. It has been since 1906, and
now is, engaged in the business of manufacturing and selling earthenware and pottery in commerce among the various States of the
United States. It sells to wholesale and retail dealers, including
department stores, and when sold, respondent Limoges China Co.
causes its products to be transported from its said place of business
at Sebring, Ohio, to purchasers in the various other States of the
United States than the State of Ohio. In the course and conduct
of such business respondent has been and now is in competition with
other individuals, partnerships, and corporations engaged in the
sale and distribution in interstate commerce of earthenware, china,
and other pottery.
PAR. 2. There has been for one hundred and fifty years manufactured at Limoges, in the Republic of France, chinaware which ware
has been since the early part of the nineteenth century exported from
Limoges into the United States of America where during such period
it has been sold in increasing quantities so that it has acquired and
now has a favorable reputation in the United States as chinaware of
beauty, quality and utility made at Limoges, France. Since 1885
there has been a great popular demand for this china in the United
States and since that date it has been the leading china in the markets
of the United States. In 1904 the popularity of said china from
Limoges, France, had become widespread among the purchasing
public and it had become generally known and described by the word
"Limoges", the name of the place in France where it was produced.
This significance and meaning of the word " Limoges " has continued
to prevail with the trade and with the purchasing public and said
china has been since its first importation into the United States
generally designated by the trade and public as Limoges china.
PAR. 3. In 1904 respondent adopted as part of its corporate name
the word "Limoges''. It did so because of the signification of this
word as descriptive of the china made in Limoges, France, as more
particularly mentioned in paragraph 2 hereof. For a period of two
years after its organization respondent manufactured china. In
1906 respondent discontinued the manufacture of china and commenced and since has continued the manufacture of earthenware.
Until 1921, or during the period of seventeen years intervening
between 1904 and 1921, the ware manufactured by respondent bore
no stamp, brand, or mark except either "Limoges China" or
"Limoges China Co." and no indication of manufacture in the United
States or of domestic origin. In 1921 respondent began to stamp on
its ware, in addition to the name of the company, the words" U.S.A."
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or "Sebring, Ohio", beneath the words "Limoges China Co.", still
without any statement or indication that its product was manufactured in the United States or of domestic origin.
In 1930 respondent discontinued use of its corporate name accompanied by "U.S.A." or "Sebring, Ohio", on its ware and substituted
therefor the words "Peach-Blo by Limoges" with the words "Sebring, Ohio", either blurred and illegible in connection with the
lower part of the capital L in the word "Limoges", or in letters
relatively so small and inconspicuous as to be unnoticeable. At the
same time the word "Limoges " itself was featured in large and conspicuous letters. In other words, it was the most prominent word
upon the plate. While it had been featured theretofore in the corporate name, respondent began in 1930 to make the word "Limoges"
the outstanding or predominating feature of the brand or stamp
on the ware sold by it in interstate commerce. In August, 1930,
respondent commenced to use and did use, until July, 1931, as the
brand or stamp on its ware the words "Peach-Blo by Limoges "
with the words "Sebring, Ohio", below the word "Limoges" in
smaller and J~ss conspicuous letters.
In July, 1931, respondent discontinued use of such stamps or
brands and commenced the use of a stamp or brand containing· the
words "Peach-Blo" in the upper part of a circle, with the word
"·ware" below them, immediately beneath which appeared the words
"By Limoges, Sebring, Ohio", the word "Limoges" expressed in
large and conspicuous letters. In such stamp or brand the words
"Peach-Dlo" and the word "Limoaes"
are the outstanding, prec
dominating features. In none of such stamps or brands has there
appeared or does there appear, any statement or indication of
domestic origin.
Respondent Limoges China Co. in soliciting the sale of its products
in commerce among and betwee~ the various States of the United
States, has used in its advertisements such representations as the
following:
LIMOGES • • • Giant of Production of Fine Dinner Ware
Made Especially for Department Stores
Here is a name that stands at the very top of the llst, when potters discuss
the plant equipment of the world • • • With the last word in kilns and
machinery for quallty and volume production, Limoges offers the buyer whose
strong point is the moving of merchandise a vast, and almost unlimited source
ot supply. llut mechanical and technical equipment is not the whole of Limages
service to you. Shapes are constantly being modernized, colors improved.
See the "New Delmont", the "New Plaza", the "Kokus ", and above all the
new "Peach-lllo ", a colored body, not a luster or a colored glaze. New!
See ft at Pittsburgh. Judge for yourself. The Limoges China Co. Donald
Sebring Albright, general manager Sebring, Ohio.
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The word "Limoges " is conspicuously featured, in the prominence
of its position and by its appearance in larger letters than any other
word or words in such advertisements.
PAn. 4. There are various producers of china at Limoges, France,
and their products are generally sold in the United States. One or
more of them distribute their china through their own agents, who
offer for sale and sell it in commerce between the various States of the
United States, and others sell to importers who, in turn, sell to the
trade in the various States of the United States. All of such china
bears the word " Limoges " and on all of it such word is prominently
placed. It is offered for sale and sold in the leading establishments
of Boston, New York, Chicago, Detroit, Minneapolis, and Kansas
City, as well as generally throughout the United States. The respondent, in its answer, acknowledges that its product is sold in competition with certain products manufactured at Limoges, France,
known as Haviland China, all of which, the evidence shows, bears the
name "Limoges " in prominent letters.
There is also offered for sale and sold throughout the United States,
china manufactured by the Lennox China Co. at Trenton, N.J., and
by other china companies in various parts of the United States,
which china has been for many years last past and now is sold in
interstate commerce.
There are many competitors of respondent manufacturing and selling earthenware at approximately the same price as the earthenware
of respondent Limoges China Co., in competition with the products
of such respondent. The result is that the ware of respondent Limoges China Co. competes in interstate commerce not only with
China from Limoges, France, and earthenware from England, but
with china and with earthenware of domestic producers.
PAR. 5. The practices of respondent described in paragraph 3
hereof have had and have the capacity and tendency to mislead the
public into the belief that the ware offered for sale and sold by the respondent is ware produced at Limoges, France, and imported into the
United States.
The aforesaid practices have also had and have the capacity and
tendency to divert trade to respondent from competitors offering
for sale and selling in interstate commerce china made at Limoges,
France, and from competitors who manufacture in the United
States products like those of the respondent and who <lo not represent
that said products are made at Limoges, France, or in other foreign
countries.
The practices of respondent also result in placing in the hands
of retailers the means of deceiving customers and purchasers from
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said retailers into the belief that the products manufactured by
respondent and marked as hereinbefore described are made m
Limoges, France.
CONCLUSION

The acts and practices of respondent as described in the foregoing
findings of fact have been and are all to the prejudice of the public
and of respondent's competitors, and have been and are unfair
methods of competition in interstate commerce within the intent and
meaning of section 5 of an act of Congress entitled " An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes", approved September 26, 1914.
ORDER TO CEASF AND DESIST

This proceeding, having been heard by the Federal Trade Commission, upon the complaint of the Commission, the answer of
respondent thereto, the testimony, evidence, briefs, and arguments
of counsel, and the Commission having filed its report stating its
findings as tr the facts, with its conclusion drawn therefrom, that
respondent has violated the provisions of the act of Congress
approved September 26, 1914, entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ",
It is now ordered, That respondent, Limoges China Co., cease and
desist, directly and indirectly, in connection with offering for sale
or selling in interstate commerce, any china, porcelain, chinaware,
or earthenware manufactured in the United States from using the
word "Limoges" either in its corporate name or in any trade mark
or trade name or in advertisements or advertising matter, or to
describe, designate, brand, stamp, or mark such china, porcelain,
china ware, or earthenware, unless accompanied in letters equally conspicuous, either by the phrase "Made in America", or "Made in the
U.S.A." or "Made at Sebring, Ohio, U.S.A." or by other apt and
adequate words clearly indicating that such product is made in the
U.S.A.
It is further ordered, That respondent file within 60 days from
and after service of this order a report in writing settin!! forth
in detail the manner and form of its compliance with the order.
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IN THE :MATTER OF
H. L. METZGER, DOING BUSINESS AS NATIONAL
RAILvVAY INSTRUCTION BUREAU
COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. II 0.1!' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1987.

Complaint, Nov. 14, 19/Jl-Decision, July 7, 1932

Where an individual conducting a correspondence school course of instruction
designed and intended to train students for various railroad positions
such as fireman, brakeman, baggageman, passenger trnin porter, pullman
porter, and pullman conductor.
(a) Falsely represented himself in advertising his course in newspapers,
magazines, and publications circulated among the various States as having
railroad positions to offer and the advertisements as those of a railroad,
through causing the same to be signed "Railway Bureau", and their frequent insertions in "help wanted " columns or columns containing such
advertisements;
(b) Represented that calls from railroads for men were frequent and that
those who bought and pursued his courses of study would be assured of
jobs, facts being students bad no such assurance, calls from railroads
for men were not frequent, vacancies were very few and the railroads
generally pursued the policy of filling positions by advancement, or from
former employees or experienced men in other lines, and did not generally give prfference to graduates of said individual's school or to those
of other schools ;
(o) Represented that be bad close connection with leading railroads and great
influence with the officials thereof, and was thereby enabled to place
students, and displayed copies of purported letters or extracts therefrom
In which railroads or railroad officials inquired for men to fill positions,
facts being be bad no such connections, and letters in question were
written many years ago and In many cases incident to strikes or threatened
strikes and did not reflect existing or recent employment conditions;
(d) Falsely represented In form letters to prospective students that certain
offers there made were limited as to time and were special offers to the
addressee; and
(e) Represented that the school owned Its own building devoted exclusively
to school uses, facts being portions of the building were so used only
at times or incidentally, and portions thereof were used as living quarters
for said individual and the janitor of the building;
With capacity and tendency to mislead and deceive members of public and
to induce them to purchase such courses In erroneous beliefs thus induced,
and with effect of unfairly diverting business to said individual from
competitors who in no wise misrepresent their business status, their
connection with railroads, or fac111Ues for securing places for their students,
or such special offers as may be made, and with tendency so to do:
Held, That such practices, under the conditions and circumstances set forth,
were all to the injury and prejudice of the public and competitors and
constituted unfair metlwds of competition.

Mr. Harry D. Michael for the Commission.
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Reciting its action in the public interest, pursuant to the provisions of the Federal Trade Commission Act, the Commission
charged respondent individual, owner and manager of a business
engaged in the sale and distribution of courses of study and inspection for training students for various railway positions such
as fireman, brakeman, oaggageman, etc., and with principal office
and place of business in East St. Louis, Ill., with misrepresenting
business status or advantages, and demand and possibilities of product or service offered, in violation of the provisions of section 5 of
such act, prohibiting the use of unfair methods of competition in
interstate commerce.
Respondent, as charged, engaged as aforesaid, so advertises in
newspapers and magazines as to imply and create the erroneous
belief among readers that the advertisements are those of a railway
and that he wishes to employ men in various capacities as specified
in said advertisements in the "help wanted" columns or mixed
columns, through such statements (with a number preceding the
words) as: "riremen, brakemen, baggagemen, (white or colored),
sleeping car, train porters (colored), $150-$250 monthly. Experience unnecessary, 236 Railway Bureau, East St. Louis, Ill."
Respondent further, as charged, makes representations in catalogs,
circulars, contracts, and other literature sent to those answering such
advertisements which r.~o tend to and do create the impression that
those who buy and pursue the courses of study described therein
are assured of jobs and that respondent's school has great influence
and close connection with the great railroads of the country and the
officials thereof when such is not the case "; making such statements
as "No charge * * * for securing graduates a position",
"Thousands of graduates now in the service earning good wages".
"Success is assured", "The many employing officials of the best
railroads * * * know about this institution and our responsibility", "·we have had many calls in for graduates that we were
unable to supply. One hundred and thirty-two different calls from
railroad officials in 1 day * * * "; 1 the facts being respondent is
1
Other statements alleged and set forth In the complaint Include the following: "This
WOrk Is steady employment throughout the year. You will have a lifetime job. Our
guarantee with every course, you cannot fall to pass. Quick promotion. Fallure lm·
Possible. Many ot our graduates have previously made unsuccesHful attempts to secure
a position, before recelvlng our assistance. • • • They aftt>nvard communicated
With us, enrolled, completed the course, and were at once employed. Our student can
choose his location. .Any road ln any State. He can start any season, any month, or any
day of the year. Our facUlties for referring you personally to the dltrerent otDclals are
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not in a position to secure positions for his graduates, has not any
special influence or connection with railroads whereby he or his
graduates are given any special consideration in the employment of
men, and many of such railroads listed by him have not called upon
him for men and do not now do so, exceptions thereto having been
many years ago."
Respondent further, as charged, states in his catalogs that "we
own and occupy our building of three floors, 6,750 square feet devoted
exclusively to educational and instructive work by mail, courses,
and educational books of all kinds'', and in circular letters makes
certain offers and/or terms to be accepted by certain specified dates
or within a specified number of dates, and held out as special confidential offers to the persons addressed, the facts being that said individual's school occupies only one floor of the building referred to
and the offers in question are made to all inquirers after they have
failed to reply to previous letters, and the time limits are not fixed
or adhered to.
Said representations, as alleged, have the tendency and capacity
,; to confuse, mislead, and deceive members of the public into the
belief that respondent has positions to offer to those who answer his
advertisements; that such advertisements are those of a railroad;
that respondent has special influence with railroads and officers
thereof whereby he is enabled to secure positions for his students;
that those who enroll, and pursue respondent's courses are assured
of positions; that respondent's building is used exclusively for
school purposes; and that offers of special prices and terms are
special to the persons addressed and must be accepted within certain specified times, * * * and to induce members of the public
to answer respondent's advertisements and to purchase and pursue his
said courses because of the erroneous beliefs engendered as above set
forth, and to divert trade to respondent from competitors engaged
in the sale of correspondence courses in interstate commerce in similar and kindred lines to those of respondent and from those engag£>d
in the conduct and sale of correspondence courses in other lines", all
to the injury and prejudice of the public and competitors.
unsurpassed. When you complete the course, we wlll immediately, at no cost to you,
get busy to at once get you into a job on a good road nearest your home, If you prefer
It, by recommending you to the proper official. That good railroad job still awaits your
decision. Success Is assured. There are no ' ifs and ands ' about our proposition. There
Is no possibility of failure when you enroll with us. Our business relations with the employing officials, division superintendents, train masters, master mechonlc8, rood foremen
of engines, etc., in every section of the country, are the best."
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Upon the foregoing complaint, the Commission made the following
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled" An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes ", the
Federal Trade Commission issued and served its complaint upon the
respondent, H. L Metzger, doing business under the name and style
of National Railway Instruction Bureau, charging him with the use
of unfair methods of competition in interstate commerce in violation
of the provisions of section 5 of said act.
Respondent having entered his appearance and filed his answer to
said complaint, hearings were had and evidence was introduced in
support of the allegations of said complaint before a trial examiner of
the Federal Trade Commission theretofore duly appointed. The respondent elected not to introduce any evidence in his behalf. At the
close of the introduction of evidence on behalf of the Commission the
trial examiner ordered the taking of testimony closed. The attorney
for the Commir3ion elected not to file a brief and notice of such election was duly served upon respondent by registered mail. No brief
was filed by respondent although opportunity was duly given and the
time for filing same expired June 15, 1932. Thereafter, this proceeding came on for final hearing upon the record, and the Commission
having duly considered the matter and being fully advised in the
premises, makes this its findings as to the facts and its conclusion
drawn therefrom :
FINDINGS AS TO THE FACTS

PARAGRAPH 1. The respondent, H. L. Metzger, is the sole owner
and manager of a correspondence school conducted by him under the
name of National Railway Instruction Bureau in the city of East
St. Louis, in the State of Illinois, which said business has been conducted by him for a period of 20 years or more. Said business consists in the sale of courses of instructions designed and intended
to train students for various railroad positions such as fireman,
brakeman, baggageman; passenger train porter, pullman porter and
pullman conductor, which said courses of study and instruction
nre sold to purchasers thereof in various States of the United States,
and respondent causes and has caused books and pamphlets containing said courses of study and instructions to be transported in
interstate commerce from his said place of business in Illinois to,
into and through States of the United States other than Illinois
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to persons to whom they are or have been sold. In the course
and conduct of his said business respondent has been, and is now,
in competition with other individuals, partnerships, and corporations engaged in the sale and distribution in interstate commerce of
courses of study and instruction in railroad work similar to those
of respondent and also in various mechanical and other lines.
PAR. 2. Respondent in advertising his said courses of study and
instruction caused advertisements to be inserted in newspapers,
magazines, and publications circulated in and among the various
States of the United States, which said advertisements, by reason of
their wording as well as by being signed "Railway Bureau" and
by being frequently inserted in" help wanted" columns or columns
containing such advertisements, imply and have the capacity and
tendency to cause readers thereof to believe that the advertiser has
railroad positions to offer to applicants and that such advertisements
are those of a railroad. Respondent also sent out catalogs and
advertising matter containing many statements and representations
which imply and have the capacity and tendency to create the
belief that those who bought and pursued respondent's courses of
study would be assured of 'jobs; that jobs are plentiful; that calls
from railroads for men are frequent; and that respondent has close
connection with leading railroads and great influence with the officials thereof by reason of which he is able to place students in
positions. Such representations were also made by means of copies
of purported letters from railroads or officials thereof, or extracts
from such letters, in which inquiries were made for men to fill positions. Respondent, in form letters to prospective students, represented that certain offers made therein were limited as to time and
were special offers to the persons addressed. Representations were
also made by respondent in his advertising literature that said
school owned its own building devoted exclusively to school uses.
PAR. 3. Respondent has not had nor does he now have railroad
positions to offer to applicants. Advertisements described in the
preceding paragraph as having been inserted in newspapers and
other publications were not those of a railroad but were those of
respondent seeking prospects for his correspondence courses. Students who pursued respondent's courses of study are not assured of
jobs. Railroad jobs are not plentiful. Calls from railroads for
men are not frequent. Respondent has neither close connection
with leading railroads nor gre'at influence with the officials thereof
by reason of which he is able to place students in positions. Purported special offers made by respondent were not limited as to
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time and were not special to the persons addressed. Letters used
by respondent as aforesaid were written many years ago, many of
them in times of emergency incident to strikes or threatened strikes,
and do not reflect employment conditions as they now exist or as
they have been for a number of years last past. Vacancies in railroad positions are now very few. Railroads generally for a number
of years have pursued the policy of filling positions by advancement
or from former employees or from experienced men from other lines.
Preference is not given by railroads, generally to graduates of
respondent's school or to those of other schools. Respondent owns
and occupies his own building and it is used for school purposes,
but portions of the building are so used only at times or incidentally
and portions are used as living quarters for respondent and the
janitor.
PAR. 4. The representations of respondent which imply that he has
positions to offer; that the advertisements are those of a railroad;
that students of his courses are assured of jobs; that jobs are plentiful; that calls from railroads for men are frequent; that respondent
has close connection with leading railroads and great influence with
the officials thereof by reason of which he is able to place students in
positions; and that purported special offers made are limited as
to time and as to the persons addressed, are misleading and deceptive because such are not the facts, and such representations have
the capacity and tendency to mislead and deceive members of the
public and to induce them to answer respondent's advertisements
and to purchase and pursue his courses of study and instruction
because of such erroneous beliefs.
PAR. 5. There are among the competitors of respondent those who
in no wise misrepresent their business status, their connection with
railroads, their facilities for securing jobs for students and special
offers which may be made, and respondent's acts and practices as
above set forth tend to and do unfairly divert business to respondent,
from his competitors to the injury and prejudice of such competitors.
CONCLUSION

The practices of said respondent under the conditions and circumstances described in the foregoing findings are all to the injury and
prejudice of the public and of respondent's competitors and constitute unfair methods of competition in commerce and are in violation
of an act of Congress approved September 26, 1914, entitled "An
act to create a Federal Trade Commission, to define its powers and
duties and for other purposes."
632-33-29
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent,
the testimony in support of the charges of said complaint and the
report of the trial examiner therein, and the Commission having
made its findings as to the facts and its conclusion that the respondent
has been and is violating the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade
Commission, to define its powers and duties and for other purposes";
It is ordered, That the respondent, H. L. Metzger, his agents and
employees, in connection with the advertising and offering for sale
or in selling in interstate commerce courses of study and instruction
and books and pamphlets containing the lessons and subject matter
studied in connection therewith, cease and desist from:
(1) Representing by statements which state or imply that men are
wanted to fill positions on railroads or that respondent's advertisements are those of a railroad.
(2) 1\Iaking representations as above set forth by placing advertisements in" help wanted n columns of newspapers or magazines or
in columns containing such advertisements, and/or signing such
advertisements simply as Railway Bureau, unless such advertisements
contain a clear and explicit statement clearly making known that
respondent has only courses of instruction for sale.
(3) Representing by statements which state or imply that students who pursue respondent's courses of study are assured of jobs;
that jobs are plentiful; that calls from railroads for men are frequent; that respondent has close connection with leading railroads
and great influence with the officials thereof by reason of which he
is able to place students in positions, unless and until such are the
facts at the time such representations are made.
(4) 1\Iaking use in advertising of letters from railroads inquiring
for men to fill positions unless such letters are of comparatively
recent date and reflect conditions existing at the time of such use.
(5) Representing that terms offered are special and/or that such
offers must be accepted within a specified time when such offers are
not special to those to whom the same are made and when such time
limits are not adhered to.
It is further ordered, That the said respondent shall within 60
days after the service upon him of a copy of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which he has complied with the order to cease and
desist hereinabove set forth.
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IN THE .MATTER OF
BLATZ BREWING COMPANY
COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914
Docket 1990.

SEC. II

Com.plaint, Dec. 23, 1931- Decision, July 7, 1932

Con·sent order requiring respondent, in connection with sale In interstate commere~ ot plain unflavored malt sirup containing no hops, barley or other
ingredients produced In or imported from Bohemia, to cease and desist from
using word "Bohemian" to describe or ueslgnate said product, unless qualified as in said order set forth.

Mr. James M. Brinson for the Commission.
Richmond, Jackman, Will-ie & Toebaas, of Madison, "Wis., for
respondent.
CoMPLAINT
Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled "An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes", the Federal Trade Commission charges that the
Blatz Brewing Co., hereinafter designated respondent, has been, and
is using unfair methods of competition in commerce in violation of
the provisions of section 5 of said act, and states its charges in that
respect as follows :
PARAGRAPH 1. Respondent Blatz Brewing Co. is now and has bee,n
for several years last past a corporation duly organized and existing
under and by virtue of the laws of the State of Wisconsin, with its
principal office and place of business in the city of Milwaukee, in
said State, engaged in the manufacture of malt sirup and its sale in
commerce among and between the various States of the United
States, in competition with individuals, partnerships, and corporations engaged in the sale of like products in interstate commerce.
It has been, and is its practice to cause such product, when sold, to
be transported from its aforesaid place of business at Milwaukee in
the State of Wisconsin to purchasers located in the various other
States of the United States than the State of 'Wisconsin.
PAR. 2. In the course and conduct of the business described in
paragraph 1, it has been, and is the practice of respondent to offer
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for sale and sell certain plain malt sirup containing no hops, foreign
or domestic, in cans bearing labels on which appear the following:
Blatz
Bohemian
Malt
Sirup

in large and conspicuous letters, beneath which appear the words
Made by Blatz Brewing Company, Milwaukee,
Wlsconslil

in letters relatively small and inconspicuous. The word "Blatz"
prominently appears in letters known as script, the word "Bohemian" appears in letters known as German script, while the words
"Malt Sirup" and the words "Made by Blatz Brewing Company,
Milwaukee, Wisconsin" appear in ordinary block letters. The
letters of the word " Bohemian " are colored in bright orange and
edged with gold. The other words appear in white letters, and all of
this legend is prominently presented from a blue background. There
appears below the legend on the blue background the word" Light."
In truth and in fact the product of the respondent is manufactured
in the United States, contains no hops or other material produced
in Bohemia, and consists entirely of domestic ingredients, and has
been, and is manufactured according to no formula or process peculiar to or characteristic of Bohemia.
Respondent has also caused such malt sirup to be widely advertised in trade magazines, periodicals, and newspapers having a
circulation in the various States of the United States in which it
has been, and is the practice of respondent to describe and designate
the said product as "Blatz Bohemian Malt Sirup".
P .AR. 3. There have been grown for a considerable period of time
in that province of Czechoslovakia formerly known as Bohemia,
hops oi a kind and quality which have caused them to be favorably
known in the various parts of the world including the United States
of America. On account of their excellence as a flavoring material
for malt sirups, Bohemia has long been associated in the minds of
the purchasing public with the production of hops and with malt
sirup flavored therewith, and the practice of respondent in using the
name Bohemian to describe and designate his product has had and
has the capacity and tendency to mislead and deceive the purchasing
public into the belief that the product so described and designated has
been imported from Bohemia, or contains one or more ingredients
produced in Bohemia and imported into the United States, or
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has been, and is made according to some formula or process typical
of and peculiar to Bohemia, and into the purchase of such product
in reliance on such erroneous belief.
The said practice of respondent has furnished and furnishes
dealers, wholesale and retail, to whom it has been and is the practice
of respondent to sell said product, with the means by which they have
been enabled to mislead and deceive the consuming or purchasing
public into the belief that such product has been or is manufactured
in Bohemia or manufactured from or out of material produced in
Bohemia, in whole or in part, or according to processes or formulas
characteristic or typical of Bohemia.
The said practices of respondent have had and have the capacity
and tendency to divert trade to respondent from competitors who
have been and are offering for sale in interstate commerce, malt
sirups containing ingredients or material produced in Bohemia and
imported into the United States therefrom, and from competitors
offering for sale and selling in like commerce plain malt sirups containing no Bohemian or other foreign ingredient or material, and
described or designated by no trade mark suggestive of Bohemia or
other foreign .:ountries.
PAR. 4. Said practices of respondent in the sale and distribution
of its products have been and are in the circumstances and conditions
aforesaid, all to the prejudice of the public and of respondent's
competitors and constitute unfair methods of competition in commerce within the intent and meaning of section 5 of an act of
Congress entitled "An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes", approved
September 26, 1914.
ORDER TO CEASE AND DESIST

The Federal Trade Commission having issued and served its
complaint herein, and the Blatz Brewing Co. having filed its answer
to said complaint, the Commission appointed a trial examiner to
take evidence and the taking of evidence was begun. Thereupon,
before said trial examiner, counsel for the Commission and counsel
for the respondent entered into a stipulation which was dictated by
said counsel and transcribed by the official reporter into the record
herein, and which was subject to the approval of the Commission.
It was agreed by said stipulation that further formalities herein,
including the taking of further evidence, the submission of briefs
and oral arguments were waived, and respondent consented that
the Commission might proceed to enter and serve upon respondent
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its order to cease and desist from the methods of competition
charged in the complaint. The Federal Trade Commission having
approved said stipulation and being fully advised in the premises,
It is ordered, That respondent, Blatz Brewing Co., cease and
desist from using directly or indirectly the word " Bohemian" independently or in combination, association, or connection with other
words to describe or designate any plain, unflavored malt sirup
offered for sale or sold by the respondent in interstate commerce,
containing no hops, barley or other ingredients produced in or
imported from Bohemia unless the words " Made by Blatz Brewing
Company at Milwaukee, U.S.A. from barley grown in the United
States " or " Made by Blatz Brewing Company at Milwaukee, Wis.,
from barley grown in the United States" clearly and conspicuously
appear in connection with the words "Bohemian Malt Sirup."
It is further ordered, That respondent within 60 days from and
after service of this order shall file with the Federal Trade Commission, a report in writing setting forth in detail the manner and form
of its compliance with said order.
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IN

THE MATTER OF

PERPETUAL ENCYCLOPEDIA CORPORATION, NORTH
AMERICAN PUBLISHING COMPANY, INC., SOURCE
RESEARCH COUNCIL, INC., WILLIAM H. GORHAM,
TRADING AS NORTH AMERICAN PUBLISHING COMpANY, AND VARIOUS INDIVIDUALS AS OFFICERS OF
SAID CORPORATIONS AND IN THEIR INDIVIDUAL
CAPACITIES
COMPLAINT, FINDINGS, .AND ORDER IN REGARD TO THE .ALLEGED VIOLATION
OF SEC. 5 OF .AN .ACT OF CONGRESS .APPROVED SEPT. 26, 1914

Docket 1971.

Complaint, July 19, 1928 '-Decision, July 11, 1932

Where a corporation, which (1) bad been formed to sell, on the subscription
plan, an encyclopedia (together with a 10-year, loose-leaf semiannual supplement to J;:eep same up to date, and a so-called "research bureau service "), to be published from plates theretofore purchased by two of its
officers, stockholders, and organizers from the original compiler, together
with the copyrights, organization, business, good will, etc., theretofore
acquired and built up by said compiler, (2) had branch offices in Denver,
New York, San Francisco, and Los Angeles, and a Canadian subsidiary
operating under the name Home and School Education Society, Ltd., and
(3) did a business of some $2,000,000 or more a year; and various Individuals, officers of said corporation, long engaged in sale of said work,
closely connected In the prosecution thereof, fully aware of the nature of
the sales methods and practices Involved, which they sponsored, participated In, approved, and benefited by, and selling directly, and through
sales or crew managers and the individual agents employed in various
communities ;
(a) Simultaneously sold said publication under three different titles directly
and at wholesale through other companies and individuals with knowledge
it was to be thus resold, and falsely represented the same through their
agents as different works with result that those already supplled were
misled and deceived into purchasing anew under a different name, a compilation already owned, and with tendency a·nd capacity to mislead and
deceive the purchasing public, and cause members thereof to purchase the
set under two or more titles as and for distinct and different publications ;
(b) Set forth In their said cyclopedia names of famous persons as contributors,
reviewers or revisers and falsely advertised and represented that a staff
of editors, writers, photographers, and illustrators was maintained in every
part of the world for the preparation of the aforesaid loose-leaf supplements, facts being it bad no such contributors, etc., or staff, " contributions" of the famous persons referred to consisted of such matters as secretalial or personal correction or revision ot blolo~:rical sketches or statts•amended,
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tical material, the narnt=>s of the persons were used without their consent,
and cyclopedia was compiled by a single individual, with assistance of
4 or 5 persons connected with educational institutions or with experience
in writing, and articles were based upon data solicited from chambers of
commerce, school superintendents, and college and university beads respect·
lug their cities, schools, and colleges and upon information gathered from
other available sources, including encyclopedias, and loose-leaf supplement
consisted largely of newspaper and periodical clippings, and pictures
supplied by a service engaged in such work ;
(c) Published late copyright dates in its cyclopedia and left out previous copyright dates, in violation of the copyright laws, and in some cases published
a copyright date for a year in which no copyright was obtained; with intent
of misleading and deceiving subscribers into believing work in question,
compiled some 15 years theretofore, as above set forth, was a new one,
published as of the year given;
(d) Falsely represented to prcspectlve customers that the supplement would
take the place of such famous financial se.rvices as Moody's, Poor's, etc., and
that the work was connected with or published by well-known publications
and sold on approval, facts being no such financial service was included,
there was no such connection, and ccntract or order blank specifically
provided contract was noncancelable and such provision was Insisted upon;
(e) Secured signatures to contracts or order blanks through falsely representlug them as mere receipts or memoranda, or through other fraudulent devices and acts, and changed ccntraets or orders modified by customers be·
fore attaching their signatures, so as to restore the original terms, and
declined to relieve customers thus victimized or imposed upon from their
obligations, upon having the facts called to their attention, but system·
atlcally ignored or rejected such explanations and insisted upon the
carrying out of the transactions in accordance with the regular terms of
the order or contract ;
(f) Employed names of fictitious collection and credit agencies and papers
simulating legal process and threatened publication of delinquents' names
in their lccal papers, and other action, in seeking through threats and In·
tlmidatlons to coerce, and in coercing those whom it had entrapped and
misled as aforesaid into carrying out the payments called for by the
contracts or order blanks; and
Where (1) said corporation; (2) a company organized to take ever the retall
sale of said cyclopedia, supplement and service, with former employees of
said corporation for its officers, with disbursements of its funds subject to
audit and control of one of said corporation's general officers and stockholders, and subject to the control and advice of said corporation and Its
president; (3) a company engaged in sale of said cyclopedia, supplement,
and service in certain sections or to certain classes; ( 4) an individual
similarly engaged: and (5) an employee engaged as its representative lu
carrying on the sale of its said cyclopedia, etc., in certain far Western
States; and cfficers of aforesaid corporation and concerns, variously engaged in sale of said cyclopedia, etc., directly and through sales or crew
managers, etc., as above set forth :
(g) Sold said cyclopedia contemporaneously under three different titles as
aforesaid;
(h) Represented to prospective purchasers that prospect was being offered the
cyclopedia free by virtue of the prospect's position in the community, and
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as a part of an advertising plan selected in preference, or as a sequel to
expensive periodical advertising and that the prospect was only paying for
the supplements or research service, facts being amounts exacted consti·
tu ted its regular charges ;
( l) Falsely represented the prices and terms upon which the cyclopedia, etc.,
were regularly sold through naming figures far in excess of the usual and
customary price of the three and exhibiting contract forms setting forth
some excessive, pretended price for the encyclopedia alone, and represent·
ing supplements as sold separately to others at certain specified figures,
or to be so sold, and stated that the price would be increased later or that
usual selling price was higher than the amount demanded, and made use of
contract forms or order blanks with canceled, higher prices than those
demanded, or with such words as "Publlcity Department-Special Con·
tract", facts being tlgures at which cyclopedia, supplement, and service were
sold constituted regular and usual prices therefor, words referred to were
used to lead subscriber to believe he was given a special low price as a
means of advertising, and supplements were not sold separately to others
but only in conjunction with said cyclopedia and service;
(J) Made use of contract or order forms which did not adequately advise
prospective purchaser that additional sums in excess of the figures mentioned might be demanded for said supplements under reference to pro·
visions of certain coupons not furnished to or seen by the subscriber until
after the signing of the contract and receipt of the books, and exacted
such additional sums, notwithstanding fact contract or order blanks pro·
vided that price set forth covered "total cost" of all benefits described
above, including volumes, supplement, and research service, and appeared
to cover all charges, for the work, etc., and prospect was compelled to rely,
as to complete nature of transaction, on salesmen, who failed to advise of
such additional charges;
(k) Falsely represented that payments could be spread over a period of years,
facts being completion of payments in not to exceed a year were called
for by contract and insisted upon;
(l) Falsely represented that said cyclopedia included among its contributors,
reviewers, or revisers and as members of its consulting staff to whom sub·
scribers under their research bureau privilege might refer questions,
numerous specified prominent persons, and that 200 teachers, eminent educators and scholars had taken part in the preparation of the work, racts
being as hereinbefore set forth;
(m) Falsely represented said work as recently completed, new, and up to date,
giving a complete record of " everything man has thought or done down to
1928 ", and as superior to British and other well-known publications, facts
being it was still based on the compilation made many years theretofore,
as above set forth, It had had practically no revision for a number of years,
and no complete revision, so as to make It an up-to-date encyclopedia, and
information supplied by it consisted of more or less superficial summaries
upon subjects treated;
(n) Employed names and signatures of attorneys without their con~ent, upon
letterheads and on letters sent out to intimidate and coerce payments, under
contracts to purchase said cyclopedia, etc., brought about through the false
and misleading representations and methods hereinbefore set forth; and
Where aforesaid corporations; said company controlled as aforesaid; said individual engaged in sale of said cyclopedia, etc.; said far western employee
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and representative; and aforesaid officers thereof; in prosecuting sale of
said cyclopedia, etc., as above set forth;
(o) Made use of sheets falsely purporting to be and represented by the solicitors
or agents as reproductions of advertisements which had appeared in Saturday Evening Post, offering said work, etc., at prices much in excess of the
regular prices at which in fact usually and customarily sold, to aid in
deceiving und misleading prospect as to books and services and their prices ;
(p) Falsely represented directly and through the sales talks supplied to their
agents, that the prospect was being called on in connection with her child's
school work at the request of the teach~r, or In connection with the "school
ptoject ", or at the suggestion of the woman's club president, etc., and falsely
supplied names of persons known to the prospect, as purchasers, and displayed orders and checks falsely purporting to have such persons'
signatures;
(q) Falsely represented said work as having approval and recommendation of
superintendent of schools, or 24 State bureaus of education, or the American Library Association, or as sponsored by the Parent Teachers
Association ;
(r) Falsely represented said work, supplement, and service as of special benefit to the particular prospect solicited through falsely claiming features or
speciallzatlon for it in fields of particular Interest to the prospect by virtue
of his profession or caiUng as doctor, chemist, engineer, or whatever the
facts might be, and in general made such misrepresentations through their
agents, regardless of their falsity or misleading character, as would enable
them to make a sale to the person solicited; and
Where said corporation; Its said officers; and aforesaid individual engaged in
sale of said publlcatlon, etc.; in sollclting sale of said publication, etc., as
above set forth;
( s) Employed names of fictitious fit•ms or agencies Including such names as
"Source Research Bureau", "The National Press Syndicate", "American
Bureau of Research ", "National Publicity Syndicate", "United Press
Syndicate", " International News Service", "Home and School Education
Society", and such misleading descriptions of the writers as "consulting
speciallsts, • • • directors of publishers' publicity", "Manager, East·
ern States", etc., in lead letters, sent to prospective customers in which the
prospect was usually offered n complimentary set as a prominent member of
his community, or as an advertising method or to secure his endorsement,
facts being no free or complimentary sets were given and said fictitious
names were used to conceal the business of the senders as book sellers, and
to enlist and secure prospect's Interest and reply and name on the card
enclosed, with a view to his solicitation, as above set forth; and
Where (1) aforesaid company engaged in sale of said cyclopedia, etc., and (2)
said individual, similarly engaged in carrying on the sale thereof;
(t) Falsely advertised or represented said encyclopedia or books as bound In
leather;
With effect of injuring competitors who do not use such methods of sale, through
(1) diverting to said corporation, concerns and individuals sales of encyclopedias and other reference works to those belleTing aforesaid false representations to be- true, and purchasing encyclopedias, etc., concerned in
and by reason of such belief, (2) prejudicing the public against the subscription book industry as a whole and making it difficult for competitors
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to obtain interviews to solicit sale of their encyclopedias, and (3) causing
the public to lose confidence in representations of competing publishers
who do not use such methods or make such representations; and with
capacity and tendency so to divert, etc.:
Held, That such practices, under the conditions and circumstances set forth,
were to the prejudice of the public and competitors and constituted unfair
methods of competition.

Mr. G. Ed. Rowland for the Commission.
Winston, Strawn &l Shaw, of Chicago, Ill., and Mr. Roger Shale,
of Washington, D.C., for Perpetual Encyclopedia Corporation and
Source Research Council, Inc., and for various respondent individuals as officers thereof and in their individual capacities.
Mr. M. Jason Gould, of New York City, for North American Publishing Co., Inc., Russell 0. Priebe and Emma L. Priebe.
COMPLAINT

2

Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled "An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes", the Federal Trade Commission charges that the
corporations and individuals mentioned in the caption hereof, and
more particularly hereinafter described and referred to as respondents, have been and now are using unfair methods of competition in
interstate commerce in violation of the provisions of section 5 of
said act, issues this amended complaint, and states its charges in
that respect as follows:
PARAGRAPH 1. Respondent, Perpetual Encyclopedia Corporation,
is a corporation organized under the laws of the State of Illinois,
on or about December, 1922, having its offices and usual place of
business in the Monroe Building at No. 104 South Michigan Avenue
and 77 East Monroe Street, in the city of Chicago, State of Illinois.
The respondents Frank J. Mackey, Harold C. Sherman, and
Robert T. Mackey were the incorporators of the respondent Perpetual Encyclopedia Corporation and are and have been respectively
the president, secretary, and treasurer the~eof since its organization.
The respondents H. F. McGee and Edmund P. Rucker are and have
been vice presidents of the respondent Perpetual Encyclopedia
Corporation since its organization.
PAR. 2. Respondent North American Publishing Co., Inc., is a
corporation organized on July 7, 1924, under the laws of the State of
New York, having its principal office and place of business in New
York City in said State.
1

As amended.
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Respondents Russell 0. Priebe and Emma L. Priebe were incorporators of the respondent North American Publishing Co., Inc., and
are officers of said respondent company.
PAR. 3. Respondent Source Research Council, Inc., is a corporation organized on December 9, 1927, under the laws of the State of
Illinois, having its principal office and place of business in the Monroe Building at No. 104 South Michigan Avenue, and 77 East
Monroe Street, in the city of Chicago, State of Illinois.
The respondents, John J. Hennessy, Leonard C. Maier, and Turney T. Culp were the incorporators of the Source Research Council,
and are and have been respectively the vice president, secretary, and
treasurer, thereof since its organization. The respondent Warren
T. Davis is and has been president of the respondent, Source Research Council, Inc., since its organization.
PAR. 4. Respondent William H. Gorham is and has been for several years immediately prior hereto in the business of selling books,
trading under the name and style of North American Publishing
Co., at No. 844 Rush Street, in the city of Chicago, Ill.
Respondent George A. Seiler is and has been, since on or about
November, 1923, the manager of the Pacific Coast office of the respondent Perpetual Encyclopedia Corporation, with an office and
place of business in Room 930, Hearst Building, in the city of San
Francisco, Calif.
PAR. 5. Respondent, Source Research Council, Inc., was organized
for the purpose of selling at retail the "Source Book", published
by the respondent, Perpetual Encyclopedia Corporation, and formerly sold at retail by that respondent corporation under its own
name, and also under the name, Source Research Bureau, a trade
name used by said respondent, Perpetual Encyclopedia Corporation.
Respondent ·warren T. Davis, president of the Source Research
Council, Inc., was formerly vice president of the Coeducational
Society, a subsidiary company of the respondent, Perpetual Encyclopedia Corporation, engaged in selling the publications of said Perpetual Encyclopedia Corporation in the Dominion of Canada, located
at Toronto, Canada. Respondent John J. Hennessy was for many
years, and up to and until the formation of the Source Research
Council, Inc., an employee and sales manager of respondent, Perpetual Encyclopedia Corporation. Respondent, Leonard C. Maier,
was for many years and up to and until the formation of the Source
Research Council, Inc., an employee of and credit manager of respond(mt, Perpetual Encyclopedia Corporation. Respondent Turney
T. Culp, was for years, and up to and until the formation of tbe
Source Research Council, Inc., an employee of respondent, Perpetual
Encyclopedia Corporation.
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PAR. 6. Respondent, Source Research Council, Inc., since the date
of its organization, has been engaged in selling at retail throughout
the United States, the publications of respondent, Perpetual Encyclopedia Corporation, under the name of the Source Book. Upon its
organization it took over the office and sales personnel of said Perpetual Encyclopedia Corporation, and has at all times used the offices
occupied by the Perpetual Encyclopedia Corporation. Some of the
employees of said Source Research Council, Inc., are also employees
of respondent Perpetual Encyclopedia Corporation. The Source
Research Council in the sale of its books or publications employs
the same methods as are and have been used by respondent, Perpetual
Encyclopedia Corporation, set forth hereinafter, and used the same
advertising and other literature as used by said respondent. Respondent Source Research Council, Inc., is affiliated with and operated and controlled by the same persons and interests as those
controlling and operating respondent, Perpetual Encyclopedia
Corporation.
PAR. 7. The respondents are and have been engaged in the sale of
certain books c.r publications, including those hereinafter referred to,
and have sold the same to individuals, firms, and corporations,
located respectively in various States of the United States, during
the period beginning on or before November 22, 1922, continuously
down to the date hereof, and upon making such sales the respondents
cause and have caused the books and publications so sold to be transported from their respective places of business to, into and through
the District of Columbia and various States of the United States
other than the State of origin of the shipment thereof to the purchasers of the same.
During the times above referred to other individuals, partnerships,
and corporations are and have been engaged, respectively, in selling
books and publications throughout the United States and have caused
the books and publications when sold by them to be transported to the
purchasers thereof from their respective places of business to, into,
and through the District of Columbia and various States of the
United States other than the State of origin of the shipment of their
said books and publications, and including States into which the
respondents are and have been causing the books and publications
sold by them, respectively, hereinafter referred to, to be transported,
and the respondents are and have been during the times herein referred to in competition in commerce with said other individuals~
partnerships and corporations.
PAR. 8. In or about the year 1912 or 1915, and for a number of
years thereafter, th~re was published and sold throughout the United
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States a publication called the " Home and School Reference 'Vork ''
under copyright registered in the United States Patent Office in or
about the year 1912 or 1915. The respondents, Frank J. Mackey and
Harold C. Sherman, on or about November 22, 1922, purchased the
plates used in printing or reproducing copies and editions of the said
publication, and also purchased the rights of the previous owners of
the said publication, to the copyright registrations thereof.
PAR. 9. The respondents, Frank J. Mackey, Harold C. Sherman,
and Robert T. Mackey, unlawfully, kllowingly, and with intent to
confuse, deceive, and defraud the public in the sale of said Home
and School Reference Work, engaged with and among themselves
in a conspiracy, common understanding or agreement on or about
November 22, 1922, to print or cause to be printed or reproduced
from the plates of the said publication, the Home and School Reference w·ork, editions or copies thereof, and to publish and sell and
to cause the same to be published and sold without any substantial
change or revision thereof to members of the public as and for new
and completely or substantially completely revised and up-to-date
editions or copies of the said publication and also as and for entirely
new or recent publications of a date of first or original publication
in the year 1924, or of a date many years later than the said copyright dates of 1912 and 1915, and under separate and different names
or titles which were intended to and would conceal from purchasers
or prospective purchasers the identity thereof, one with the other, as
being the same or substantially the same publications or books.
PAR. 10. In pursuance of their said conspiracy, common understanding or agreement, the respondents, Frank J. Mackey, Harold C.
Sherman, and Robert T. Mackey caused the respondent Perpetual
Encyclopedia Corporation to be incorporated and organized as a
corporation; and joining in with the said respondents Mackey and
Sherman, and with knowledge thereof and in pursuance of said conspiracy, common understanding or agreement, the respondents:
Russell 0. and Emma L. Priebe, caused the respondent North American Publishing Co., Inc., to be incorporated, and they and the
respondent 'Villiam H. Gorham, respectively, engaged in business
under the form of a corporate organization, entitled North American
Publishing Co., and under the trade name North American Publishing Co. for the purpose, on the part of all said respondents, among
other things, of holding out the said corporation and trade names
to the public as the name or names, respectively, of original publishers
of the said Home and School Reference Work, under that or other
names or titles, and to conceal from purchasers and prospective purchasers among the public the fact that the said publication, or the
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same substantially, had already been copyrighted, published and sold
by others during many years before to purchasers throughout the
United States.
PAR. 11. All the respondents, acting in concert, respective in pursuance of the said conspiracy, common understanding or agreement,
through themselves and through their agents, salesmen, solicitors,
and employees, in seeking to sell and in selling the aforesaid books
or publications and in seeking to collect and in collecting moneys
claimed to be due under alleged orders or contracts in the course of
or as a result of such negotiations and sales, have falsely and fraudulently with intent to deceive the purchasers and prospective purchasers, employed without right, wrongfully and unlawfully the
names of attorneys at law, the names and forms of corporate organizations, some o"f which corporate and trade organizations were fictitious, the forms and indicia of corporate instrumentalities, and
fictitious office addresses for the aforesaid corporate and trade organizations located throughout the world, with the intent to confuse,
mislead, and deceive, and the said respondents have by the aforesaid
means and ads confused, misled, and deceived and continue now to
confuse, mislead, and deceive said purchasers into believing tllat communications received by said purchasers, purporting to be signed by
an attorney at law, were actually, as to their contents, known to such
attorney and that the same were actually in such instances written
and signed with his name by him, and that said corporate and trade
organizations were actually the publishers of the books or publications sold by them or under their names, respectively, and herein
referred to, and that the said organizations were country-wide or
internationally known organizations of standing, integity and credit,
with offices and places of business throughout the United States and
in foreign countries, when such was contrary to the facts in relation
thereto, for the purpose of gaining and enhancing the trust and
confidence of purchasers and prospective purchasers that the respondents and their salesmen and representatives, and statements and
representations made by them, were reliable and trustworthy, and
for the purpose of assisting in coercing and blackmailing purchasers
into the payment of money on the aforesaid orders or contracts.
Among the corporate and trade or organization names so employed
by the respondents were the following: The vVoodrow Wilson Institute, United Press Syndicate, North American Publicity Service,
American Reference Library, American Bureau of Research, The
Source Book, The Source Research Bureau, Business Extension Institute, International Collection and Adjustment Bureau, The Perpetual
Research Bureau, Merchants' Credit Reporting Association, North
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American Publishing Co., Publisher's Clearing House, North American Publishing Co., Inc., Home and School Education Society,
International News Service, and others.
PAR. 12. The respondents, in pursuance of their said conspiracy,
common understanding or agreement, have made use of fictitious
collection agencies with fictitious names which they have represented
to purchasers and held out to be in fact independent organizations
in the service of business institutions and merchants throughout the
country and internationally, in the collection of credit information,
and by means of the said collection agencies and the false impression
as to their influence created by the s.aid respondents they have attempted to coerce and blackmail, and they have coerced and blackmailed, purchasers of respondents' said books or publications into
paying the whole or part of the money alleged to be due on contracts entered into by means of the confusing, misleading, deceitful,
and fraudulent acts herein set forth and referred to on the part of
respondents aforesaid, their agents, solicitors, and representatives,
by threatening to make known the alleged delinquency of the said
purchasers in the payments of said moneys by publishing or making
known the same to third persons, including financial institutions or
employers or to others within the social or business acquaintance of
the said purchasers and in other ways, including the drawing of
drafts on said purchasers maliciously and for the purpose of affecting the credit of said purchasers, unless the said drafts were paid.
PAR. 13. The respondents have employed salesmen, solicitors, and
representatives whom they knew, or with reasonable diligence should
have known, have previously used and continue to use, both verbally
and written, alias or fictitious names and fictitious addresses, fuJse
and deceptive sales talks, and to make false representations in
selling or soliciting for the sale of books, publications or other
things, and the respondents with Rnowledge of the use of the same by
them, of the aforesaid false and deceptive practices and sales talks
on the part of their said salesmen and employees, have employed the
said salesmen and representatives and encouraged the said salesmen,
solicitors, and employees in the use of the same in the sale of
respondents' said books and publications.
PAR. 14. The respondents, further, in pursuance of the said eonspiracy, common understanding or agreement have printed only a
late copyright date of registration, such as the year 1924, in some of
the copies or editions of their said books and publications and have
omitted to print the earlier copyright date to show the true fact
that the later copyright date was simply issued to cover new matter
added in the way of revision.
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The respondents, through themselves, their agents, salesmen, solicitors, and employees, have employed, in the sale of their said books
or publications, false and deceptive sales talks, and in the sales talks
and otherwise, knowingly and falsely, they have among other things,
represented that many well-known educators, public officials, writers,
scientists and others were and are members of an editorial staff
and contributors, revisers, and reviewers employed in the writing
of said books or publications, or of articles contained therein, when
such was not the fact.
Respondents and their employees have falsely and fraudulently
represented that the usual and customary selling prices of said books
and publications were certain fictitious and grossly exaggerated
amounts of money, far exceeding the usual and customary prices at
which they sold the same, or at which they expected to sell them, and
greatly in excess of the real value of the same.
The respondents, further, have obtained the signatures of persons
to orders or contracts for the purchase of said books and publications
by subterfuge, tricks, or artifices, such as inducing such persons,
under pretense of obtaining their names and addresses for other purposes, to write their names and addresses on said order blanks or
contracts, knowing that said persons had no knowledge that they
were at the time signing any obligation or entering into a contractual
relation.
The said respondents have further made false and fraudulent
representations of fact to purchasers regarding the quality, nature,
style, finish, description, and value of the paper material, and the
binding, and the material composing it, used in the manufacture of
said books and publications and regarding certain extension or research services in connection therewith, which they offered for sale
and sold to said purchasers, who bought the said books and publications and services, relying on said statements of the respondents,
their agents, representatives, and employees.
The respondents and their employees have further falsely and
fraudulently represented that they had given and were giving to
certain persons the said books and publications free of charge to
such persons, purchasers, or prospective purchasers, or that they had
given, or were giving to certain persons free of charge either the said
books or certain extension or research services in consideration that
the said persons or purchasers pay only for the other, when in fact,
such books or services had not been, or were not being given, free
of charge, to anyone, but the price of the one represented to be given
free was included and was intended by respondents, their agents,
salesmen, and employees to be included in the price of the one bought
or contracted to be bought by said persons or purchasers.
632-88-30

454

FEDERAL TRADE COMMISSION DECISIONS

Findings

16F.T.C.

PAR. 15. The respondents, their agents, solicitors, salesmen, and
employees, by means of the false and fraudulent representations,
acts, and practices set forth above, and by means of many other such
representations, acts, and practices of like nature and too numerous
to be set forth herein, and in pursuance of the aforesaid conspiracy,
common understanding or agreement on their part, have sold the
said books or publications, including the said research and extension
services, and are continuing to sell the same to members of the public
throughout the United States, who ha"Ve been and are, by means of
such sales, being cheated, deceived, and defrauded.
PAR. 16. There are among the competitors of respondents referred
to herein, many who in the sale of their books and publications do
not commit the acts and things complained of herein, and who do
not mislead, deceive, and defraud the public.
PAR. 17. The above alleged acts, things, and practices of the respondents are each and all to the prejudice of the public and respondents' competitors and constitute unfair methods of competition in interstate commerce within the intent and meaning of section
5 of an act of Congress approved September 26, 1914, entitled "An
act to create a Federal Trade Commission, to define its power and
duties, and for other purposes."
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved September 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served its amended complaint upon the respondents above named,
charging them with the use of unfair methods of competition in
commerce in violation of the provisions of said act.
The respondents having entered their appearances, and having filed
their answers herein, hearings were had and evidence was thereupon
introduced on behalf of the Commission and respondents before an
examiner of the Federal Trade Commission theretofore duly
appointed.
Thereupon this proceeding came on for final hearing on the brief
of counsel, oral argument having been waived, and the Commission
having duly considered the record, and being fully advised in the
premises, makes this its findings as to the facts and conclusions
drawn therefrom :
FINDINGS AS TO THE FACTS

P ARAORAPH 1. Respondent, Perpetual Encyclopedia Corporation,
is a corporation organized under the laws of the State of Illinois on
December 8, 1922, and existing and doing business under said laws,
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with its principal office and place of business in a building having
two addresses, viz, 104 South Michigan A venue and 77 East Monroe
Street, in the city of Chicago, in said State. The authorized capital
stock of the company was originally $50,000, consisting of 500 shares
of $100 par value each. The incorporators were Daniel G. Moore,
Oak Park, III., Robert T. Mackey, and H. C. Sherman, Chicago, Ill.,
and said inc.orporators composed the first board of directors of the·
company. At a special meeting of the stockholders of the corporation held March 22, 1924, the articles of incorporation were amended,
increasing the capitalization of the corporation to $125,000, consisting
of 1,250 shares of $100 par value each. The amended certificate was
filed in the office of the Secretary of State of Illinois on April 11,
1924. At a meeting of the stockholders of the corporation held November 18, 1924, the articles of incorporation were further amended
so as to authorize the corporation "To maintain and operate for
profit, Source Research Bureau, for the increase and diffusion of
economic and scientific knowledge; and for the operation of business
and trade forecasts and reviews, and such other matters as are pertinent thereto." '1.'he amended certificate was filed with the Secretary
of State of Illinois, December 17, 1924. The stockholders of respondent as of March 22, 1924, were given as Frank J. Mackey, H. C.
Sherman, E. P. Rucker, and R. T. Mac.key. At the time of the hearings in this proceeding Frank J. Mackey owned 1 share of the capital
stock; Robert T. Mackey, 120 shares; H. C. Sherman, 150 shares; and
Schooll\fethods Publishing Co., 749 shares. These comprised all of
the shares outstanding. School Methods Publishing Co. is a corporation engaged in publishing a set of books for school teachers, and
respondent, Frank J. Mackey, is president of said corporation. The
officers of respondent, Perpetual Encyclopedia Corporation, are
Frank J. Mackey, president; Robert T. Machy, treasurer; and H. C.
Sherman, secretary.
Respondent, North American Publishing Co., Inc., is a corporation
organized July 7, 1924, under the laws of the State of New York,
having its principal office and place of business at 17 East Sixtieth
Street, in the City of New York. It was incorporated by respondent
William L. Priebe, now dead, who was president, and his >vife.
respondent Emma L. Priebe, who was and is secretary. A son, respondent Russell 0. Priebe, was also connected with the company.
The corporation was reported, in March, 1929, to be in liquidation,
the claims of the company having been assigned to Emma L. Priebe
for collection in settlement of William L. Priebe's estate. It was not
engaged in the business of selling books, and had paid no taxes, but
had not surrendered its charter. During the period of. its activity
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the company was engaged in selling at retail the publication of
respondent Perpetual Encyclopedia Corporation, under the title of
" Horne and School Reference Work."
Respondent Source Research Council, Inc., is a corporation organized December 9, 1927, and existing and doing business under the
laws of the State of Illinois, having its principal office and place of
business at No. 104 South Michigan Avenue and No. 77 East Monroe
Street, in the city of Chicago, in said State. The incorporators are
Leonard C. Maier, of LaGrange, Ill.~ Turney T. Culp, and John J.
Hennessy, of Chicago, Ill. Respondent Source Research Council,
Inc., was organized to manufacture, buy and sell books, and carry on
business incidental thereto; " to maintain and operate for profit
agencies and facilities for the preparation of business and trade forecasts", and for the establishment and maintenance of collection
agencies. Such corporation was authorized to issue 2,000 shares of
common stock of no par value. John J. Hennessy subscribed $60,000
for 1,200 shares of the stock, and paid in $30,000; Turney T. Culp
subscribed $20,000 for 400 shares of the stock, and paid in $10,000;
Leonard C. Maier subscribed $20,000 for 400 shares of the stock, and
paid in $10,000. The entire amount of authorized capital stock was
issued at once. Messrs. Turney T. Culp, Leonard C. Maier, and John
J. Hennessy were the first board of directors. Articles of incorporation of respondent Source Research Council, Inc., were amended
February 3, 1928, so as to authorize the corporation to maintain and
operate for profit a bureau of research, said amended articles being
filed with the Secretary of State of Illinois, May 10, 1928. The first
officers of respondent Source Research Council were Warren T. Davis,
president; John J. Hennessy, vice president; T. T. Culp, secretary,
and E. C. Gibson, treasurer. Later, Leonard C. Maier was made
secretary and Turney T. Culp, treasurer. Warren T. Davis became
the first president and manager of respondent Source Research Council, Inc., and turned over to it a contract which he had made with
respondent Perpetual Encyclopedia Corporation. The stock certificate book of the corporation shows the following stockholders as of
December 5, 1928: Warren T. Davis, 800 shares; John J. Hennessy,
520 shares; Turney T. Culp, 380 shares; Leonard C. Maier, 300
shares. By resolution of December 12, 1927, Robert T. Mackey was
made auditor and was given absolute control of the funds of respondent Source Research Council, Inc. Mr. Mackey was not a stockholder nor an officer of such corporation.
Respondent Frank J. Mackey is a cofounder and president of
respondent Perpetual Encyclopedia Corporation, is its active directing head, and is in full control of the general policies of the corpora·
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tion. Before establishing respondent Perpetual Encyclopedia Corporation Mr. Mackey had spent all of his business life in the sale of
books by the subscription method. He sold several different encyclopedias as a salesman, including the Home and School Reference
Work, published at that time by H. M. Dixon, its compiler and publisher. He then became associated with lV. F. Quarrie as a miuority stockholder in the School Methods Co., and sold the set of
books published by that company. In January, 1922, Mr. Mackey
acquired all the rights to the sale of this set of books, and organized
and became president of School Methods Publishing Co., which company published and sold said set of books, and more recently has
been publishing and selling a set of books under the name of Class
Room Teacher. In November, 1922, respondent Frank J. Mackey
and Respondent H. C. Sherman purchased the plates of the Home
and School Reference "\Vork from H. M. Dixon, who had been publishing and selling the set of books for many years. H. M. Dixon
had been selling said set of books under the trade name of Home and
School Education Society, the use of which name was continued by
respondent Maf'key for some time .after acquiring the plates. The
concern was in fact a corporation and not a society of any kind or
character. About the time of the purchase of the plates from H. M.
Dixon, as aforesaid, respondents Frank J. Mackey and H. C. Sherman organized respondent Perpetual Encyclopedia Corporation to
handle the purchase and sale of the encyclopedia, as set forth hereinbefure. Respondent Frank J. Mackey is also president of the 'Voodrow Wilson Institute, a company engaged in selling books and services, and president of the Home and School Education Society, Ltd.,
of Toronto, Canada, which company is engaged in selling the publications of respondent Perpetual Encyclopedia Corporation in the
Dominion of Canada.
Respondent H. F. McGee was a vice president of respondent Perpetual Encyclopedia Corporation until he left the company in 1927.
He was an employee of respondent Perpetual Encyclopedia Corporation from February, 1924, to October 15, 1927, and during that period
had charge of salesmen, and general control of sales methods for the
company. Upon severing his connection with respondent Perpetual
Encyclopedia Corporation, respondent McGee became connected with
the Standard Historical Society of Cincinnati, where he is now
engaged in publishing and selling a set of books under the title
u Standard History of the World."
Respondent Harold C. Sherman is vice president of, a stockholder
in, and an incorporator of respondent Perpetual Encyclopedia Corporation. Respondent Sherman was interested with respondent F. J .

..
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Mackey in the purchase of plates of the Home and School Reference
Work from Mr. Dixon, and he was also interested as financial backer
in the organization of respondent Source Research Council, Inc.,
having advanced the money to several of the stockholders of that
company with which they bought their stock.
Respondent Robert T. Mackey, a brother of respondent Frank
J. Mackey, is an incorporator of respondent Perpetual Encyclopedia
Corporation, and a stockholder and treasurer of said respondent.
He is also treasurer of School Methods Publishing Co., and is auditor of respondent Source Research Council, Inc., and in control of
its funds.
Respondent Edmund P. Rucker was a vice president of, and a
stockholder in, respondent Perpetual Encyclopedia Corporation, and
was in charge of a retail sales department of that respondent. He
also was active in obtaining and training salesmen to sell its publications at retail. At the time of the hearings in this proceeding respondent Rucker was in charge of the field sales force of respondent
Source Research Council, Inc., as traveling sales manager. He was
engaged also in obtaining and training salesmen and saleswomen to
sell that respondent's set of books at retail.
Respondent Warren T. Davis was vice president and manager for
4 years of the Canadian business of respondent Perpetual Encyclopedia Corporation, which was conducted in the name of Home
and School Education Society, Ltd., with headquarters at Toronto,
Canada. He sold in Canada respondent Perpetual Encyclopedia
Corporation's books, Home and School Reference 'Work and its
Source Book. He had sold these books for said respondent previously in the United States, in 1923. He worked for School Methods Publishing Co., selling Public School Methods to school teachers, during 1924. He then became connected with Home and School
Education Society, Ltd., as sales manager, later becoming vice president of the company. In 1927 respondent Davis came to Chicago
to make a contract with respondent Perpetual Encyclopedia Corporation to sell its books at retail in the United States. Respondent
Davis became president of respondent Source Research Council, Inc.,
which company he claims to have "instigated", and managed its
activities.
Respondent John J. Hennessy was the sales manager of respondent Perpetual Encyclopedia Corporation in 1926 and 1927, and was
an incorporator of, and stockholder in, respondent Source Research
Council, Inc., as well as vice president and sales manager. Prior
to 1926 respondent Hennessy was sales manager and vice president
of School Methods Publishing Co. for about 3 years. He has been
connected with the sale of books, with various companies since 1910.
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Respondent Leonard C. Maier had been employed as collection
manager for respondent Perpetual Encyclopedia Corporation before
becoming one of the incorporators of, and a stockholder and officer
in, respondent Source Research Council, Inc. He also is in charge
of some of the salesmen for that respondent, and has charge of correspondence with field sales managers and salesmen.
Respondent Turney T. Culp was an accountant until becoming an
incorporator of and stockholder and officer in respondent Source
Research Council, Inc.
Respondent Russell 0. Priebe is the son of respondents W. L.
Priebe and Emma L. Priebe, and was an officer of respondent North
American Publishing Co., Inc., prior to 1928 and engaged in the sale
of the publication of respondent Perpetual Encyclopedia Corporation under the title " Home and School Reference )Vork." His
whereabouts was unknown at the time of the hearings in this proceeding. Prior to the formation of respondent North American
Publishing Co., Inc., respondent Russell 0. Priebe was in California
and associated with either H. M. Dixon or respondent Walter H.
Gorham, both of whom were engaged in selling the Home and School
Reference Work at retail.
Respondent Mrs. Emma L. Priebe was secretary and office manager of respondent North American Publishing Co., Inc., of New
York City, prior to the death of her husband, ,V, L. Priebe in 1926.
She is now living in St. Paul, Minn., and in a general way looks
after collections for books sold prior to suspension of business by
respondent North American Publishing Co., Inc., of New York City.
The Federal Trade Commission issued its amended complaint in
this proceeding against Walter H. Gorham, trading under the name
and style of North American Publishing Co., in which amended
complaint said Walter H. Gorham was inadvertently named as )Villiam H. Gorham. Upon service upon him of the amended complaint
said 'Walter H. Gorham entered his general appearance and filed
his answer to the amended complaint as Walter H. Gorham by his
attorneys; appeared by his said attorneys at hearings in this proceeding, and said attorneys cross-examined witnesses who testified in
support of allegations of the amended complaint; and throughout
the entire proceedings raised no objections that he had been misnamed
in the amended complaint. Dy reason of all of which he submitted
himself to the jurisdiction of the Commission under the aforesaid
amended complaint. Respondent Walter H. Gorham under the trade
name of North American Publishing Co., operated a business in
Chicago, Ill., selling the publication of respondent Perpetual Enl'yclopedia Corporation under the name American Reference
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Library. His business address was first at 104 South Michigan
Avenue, in the same building in which respondent Perpetual Encyclopedia Corporation had its offices. He later moved to 844 Rush
Street, in said city. For some time respondent Gorham operated
under the trade name above stated, but later a corporation was
organized under the name North American Publishing Co., under
the laws of the State of Illinois. Respondent Gorham was unable
to furnish the date of incorporation or articles of incorporation of
the corporation. Some time in 1928 respondent Gorham surrendered
the charter of North American Publishing Co., and ceased selling the
American Reference Library. There was no connection of any kind
between respondent North American Publishing Co., Inc., of New
York City, and respondent Gorham's North American Publishing
Co. Respondent Walter H. Gorham has been in the subscription
book business for many years. In 1921 he was engaged in California
in selling the Home and School Reference Work, at that time published by H. M. Dixon, from whom he purchased the books. He
moved to Chicago some time later and continued selling said publication after it had been acquired by respondent Frank J. Mackey
and his associates. In 1924, for a short period, he was engaged in
the sale of a business course under the name of Business Extension
Institute. In the latter part of 1924, or early part of 1925, he again
began the sale o£ the set of books published by respondent Perpetual
Encyclopedia Corporation, under the name American Reference
Library. At the time of the hearings in this proceeding respondent
Gorham was operating a company under the name of Personal
Analysis Bureau in the city of Chicago, selling a set of books and
service on psychology, the plates of which he purchased from the
Woodrow Wilson Institute, of which latter company respondent
Frank J. Mackey was president.
Respondent George A. Seiler was for some time under contract as
manager of the Pacific coast office of respondent Perpetual Encyclopedia Corporation, with his offices in the Hearst Building, in the
city of San Francisco, State of California. Since prior to 1923
respondent Seiler has been engaged in selling the publication of
respondent Perpetual Encyclopedia Corporation under the names
Home and School Reference ·work and Source Book. His territory
consisted of the States of California, Oregon, Washington, Nevada,
Arizona, Idaho, and Utah. Up until about May 1, 1928, all collections of his accounts were made by respondent Perpetual Encyclopedia Corporation, and later by respondent Source Research Council,
Inc. Respondent Seiler, under the trade name National Bureau of
Research, Western Division, sold the publication of respondent Per-
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petual Encyclopedia Corporation, which he bought from that respondent. Since the organization of respondent Source Research
Council, Inc., respondent Seiler has bought the Source Book from
that respondent. At the time of the hearings herein respondent
Seiler was operating under the name National Bureau of Research,
and selling said publication at retail. Respondent Seiler has been in
the subscription book industry practically all his business life, having
worked for several different companies in that industry.
PAR. 2. Respondent Perpetual Encyclopedia Corporation, since
November, 1922, has been engaged in the sale of its encyclopedia
under the names hereinafter set forth, at wholesale and retail,
throughout the several States of the United States, to purchasers
thereof located at various points in said States, and has caused the
said encyclopedias so sold to be transported from its place of business in the city of Chicago, State of Illinois, through and into the
several States of the United States to the purchasers thereof at their
respective points of location.
All other respondents herein, including the North American Publishing Co., Inc.; Source Research Council, Inc.; Frank J. Mackey,
individually and as president of Perpetual Encyclopedia Corporation; H. F. McGee, individually and as vice president of Perpetual
Encyclopedia Corporation; Harold C. Sherman, individually and as
secretary of Perpetual Encyclopedia Corporation; Robert T. Mackey,
individually and as treasurer of Perpetual Encyclopedia Corporation; Edmund P. Rucker, individually and as vice president of
Perpetual Encyclopedia Corporation; Warren T. Davis, individually and as president of Source Research Council, Inc.; John J.
Hennessy, individually and as vice president of Source Research
Council, Inc.; Leonard C. Maier, individually and as secretary of
Source Research Council, Inc.; Turney T. Culp, individually and
as treasurer of Source Research Council, Inc. ; Russell 0. Priebe
and Emma L. Priebe, individually and as officers of North American Publishing Co., Inc.; Walter H. Gorham, trading under the name
and style of North American Publishing Co., and George A. Seiler,
individually and as Pacific coast manager or agent of Perpetual Encyclopedia Corporation and sales manager or agent of Source Research Council, Inc., are now, or since 1924 have been at some time,
engaged in the sale of respondent Perpetual Encyclopedia Corporation's encyclopedia, either independently or as officers or employees
of respondent Perpetual Encyclopedia Corporation, or respondent
Source Research Council, Inc., throughout the several States of the
United States, and have caused said encyclopedias so sold to be
transported from their respective places of business through and into
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the several States of the United States, to the purchasers thereof at
their respective points of location.
In the course and conduct of their respective businesses, as aforesaid, respondents have been, and each of them has been, engaged
in competition with other individuals, partnerships, and corporations engaged in the sale in interstate commerce of encyclopedias
and other books.
PAR. 3. One H. M. Dixon has been in the subscription book business for many years, publishing and. selling several different reference works and encyclopedias. In 1910 he began the compilation of
an encyclopedia which he named Home and School Reference 'Vork.
To assist in its preparation he employed 4 or 5 persons who
were connected with educational institutions, or who had experience
in writing, to whom were assigned the duties of writing articles on
various subjects for inclusion in the encyclopedia. Among those
employed to assist in the preparation of the encyclopedia was
respondent Edmund P. Rucker, who had formerly been engaged in
newspaper work.
The method of securing the information to be included in the
encyclopedia was to send inquiries requesting literature regarding
their cities, schools or colleges to chambers of commerce, superintendents of schools, heads of colleges and universities, and by gathering information from all other available sources, including encyclopedias. Upon receipt of the requested information, articles would
be prepared incorporating said information, and said articles would
be submitted to those who had supplied the original information for
their review. Upon return of the article it would be included in
the encyclopedia. The work of compilation continued for about
3 years, and in the latter part of 1913 the completed encyclopedia was ready to be sold to the public.
Said encyclopedia was first sold to the public about the beginning
of 1914, and its sale was continued under the title "Home and
School Reference ·work " by H. M. Dixon, doing business under the
trade names of "Dixon-Rucker Company " and "Home and School
Education Society," until 1922, throughout the United States.
PAR. 4. Under date of November 22, 1922, respondents Frank J.
Mackey and H. C. Sherman, as parties of the second part, entered
into a contract in writing with H. M. Dixon, as party of the first
part, theretofore publisher of the Home and School Reference Work,
by which the parties of the second part purchased for $25,000 cash
and additional deferred payments aggregating $100,000 plus interest, the copyrights and plates for printing and publishing the
Hom(!. and School Reference Work, illustrations, good will, field
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organizations, selling contracts, stocks of paper, books and selling
supplies, name lists and selling paraphernalia, and letters of recommendation. Deferred payments were extended over 48 months at
$2,000 a month, and at $3,000 a month at times. Parties of the second
part also agreed to pay the rent of Mr. Dixon's office at No. 431
South Dearborn Street, Chicago, Ill. Respondents Mackey and
Sherman agreed not to use the plates or material for any other
publication, nor to permit such use, nor to have duplicates made;
they further agreed to meet Mr. Dixon's obligations to his subscribers as to Year Books and the answering of research questions,
to continue the sale of the publication for a year under the name
Home and School Reference ·work; and not make radical changes
in the work to interfere with sales. The contract was, in terms, binding upon the assigns of respondents Mackey and Sherman, and was
carried out by respondent Perpetual Encyclopedia Corporation under their direction. For the year immediately following November
22, 1922, Clarence Dixon, nephew of H. M. Dixon, was manager of
respondent Perpetual Encyclopedia Corporation. Immediately
upon acquisition of the plates of the encyclopedia respondents Frank
J. Mackey and H. C. Sherman caused respondent Perpetual
Encyclopedia Corporation to be organized, as set forth in paragraph
1 herein, and said respondent corporation began the sale of said
encyclopedia, both at wholesale and retail, throughout the United
States.
In addition to selling its encyclopedia at retail to the general public, respondent Perpetual Encyclopedia Corporation also sold said
publication at wholesale to jobbers, who resold the encyclopedia at
retail to the public. Among the jobbers to whom respondent Perpetual Encyclopedia Corporation sold its encyclopedia were respondent North American Publishing Co., Inc., of New York, and
respondent '\Valter H. Gorham trading under the name and style of
North American Publishing Co., of Chicago, Ill.
PAR. 5. Respondent Perpetual Encyclopedia Corporation entered
into a contract with William L. Priebe, formerly president of respondent North American Publishing Co., Inc., of New York, since
deceased, under date of April 20, 1923, under which it agreed to sell
Priebe 10 volumes of the Home and School Reference '\Vork in three
different bindings at specified prices; to furnish him with binders,
loose-leaf service, prospectuses, supplies, and such circular matter as
he cared to use; to furnish him membership bond certificates entitling
his subscribers to the privilege of the extension service and research
bureau, at an additional price per set; and to grant him the privilege
(not exclusive) of selling said Home and School Reference Work to
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teachers, parents, and business men in the State of New York, and
in the New England States. Priebe agreed, among other things, to
devote all of his time to the sale of said publication in the territory
assigned to him; not to sell any other set of books; to fulfill all
contractual obligations entered into with subscribers relative to
furnishing binders and loose-leaf service for a period of 10 years;
to maintain the established retail selling prices of the set of books ;
and to keep the terms of the contract confidential. This term of
contract was 1 year.
.
On May 12, 1924, another contract was entered into between the
same parties which differs in that the prices to be paid by Priebe for
the set of books were increased; respondent Perpetual Encyclopedia
Corporation excluded furnishing Priebe with membership certificates
in the Research Bureau, and required him to pay 24 cents each for
coupon bonds entitling subscribers to the loose-leaf supplements;
and did not agree to furnish him with binders, prospectuses, supplies, and circular matter. The rest of the terms of the contract
were the same as in the firl'it contract. The term of the contract was
for 12 months, and as long thereafter as is mutually satisfactory.
Under these two contracts respondent North American Publishing
Co., Inc., of New York, obtained the encyclopedia published by
respondent Perpetual Encyclopedia Corporation, which it resold to
the public at retail under the title "Home and School Reference
Work."
PAR. 6. Respondent Perpetual Encyclopedia Corporation entered
into a contract with respondent 'Valter H. Gorham under date of
January 1, 1923, under which it agreed to sell Gorham its set of
books under the title " Home and School Reference 1Vork " in three
different bindings at specified prices; to sell him at actual wholesale
manufacturing cost all supplies necessary to the sale of the books,
such as selling material, prospectuses, stretchers, and advertising
literature; to allow him to sell said set of books throughout the
United States and Canada, except the States of New Jersey, Delaware, Maryland, Pennsylvania, and the District of Columbia, with
the understanding that he is to specialize and concentrate his sales
in the business men's field, and not to sell in other fields without the
approval of respondent Perpetual Encyclopedia Corporation; and
to provide him with office space at a rental proportionate to the
space occupied. Respondent Gorham agreed, among other things,
to devote all his time to the sale of Home and School Reference
Work, and to sell no other encyclopedia during the life of the contract; to be responsible for the promises, agreements, and conduct
of his subagents; to fulfill all contracts or agreements made with
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subscribers relative to furnishing binders and loose-leaf service during the term of the contract, and for 10 years thereafter; and to
keep the terms of the contract confidential. The term of the contract was for a period of 4 years. The contract was signed on
behalf of respondent Perpetual Encyclopedia Corporation by respondents Frank J. Mackey and Edmund P. Rucker. ,
On November 19, 1926, respondent Perpetual Encyclopedia Corporation entered into another contract with respondent Walter H.
Gorham under which it states that it is selling an encyclopedia under
the name Home and School Reference Work, Source Book, and
American Reference Library, and agrees that Gorham shall sell said
encyclopedia under the title "American Reference Library", unless
Perpetual Encyclopedia Corporation should decide to use only one
name for its publication, in which event Gorham will sell under that
name. It is further agreed that Gorham shall pay a specified price
for 10 volumes of the encyclopedia and 1 loose-leaf binder; that
Gorham will devote all his time and attention to the sale of the
particular encyclopedia and will not directly or indirectly become
interested or associated in any way in the promotion or sale of any
other encyclopedia; that Perpetual Encyclopedia Corporation will
furnish Gorham prospectuses and stretchers at cost price, and semiannual loose-lea£ extension service at a cost of 24 cents each; that
neither party will hire any agent employed by the other party without written consent. The term of the contract is 3 years.
Under the above contracts respondent Walter H. Gorham obtained
the encyclopedia published by respondent Perpetual Encyclopedia
Corporation which he resold to the public at retail at different times
under the titles " Home and School Reference Library " and "American Reference Library."
PAR. 7. The connection between respondent Perpetual Encyclopedia Corporation and respondent George A. Seiler was different
from that with respondents North American Publishing Co., Inc., of
New Yorlc, and vValter H. Gorham. Respondent Seiler was manager of the Pacific coast office of respondent Perpetual Encyclopedia
Corporation, and while he employed a sales organization of his own,
he was an employee of said Perpetual Encyclopedia Corporation.
Respondent Perpetual Encyclopedia Corporation did all the collecting from subscribers sold by respondent Seiler until December 1,
1927, after which date collections from such subscribers were made
by respondent Source Research Council, Inc., up to May 1, 1928.
vVhile there were previous contracts between the parties, the first one
introduced in evidence was dated August 5, 1927, and was for a term
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of 1 year from December 1, 1927. By the provisions of said contract, respondent Perpetual Encyclopedia Corporation agreed,
among other things, to pay a specified commission to respondent
Seiler on all acceptable orders secured by him and his sales force
under certain conditions set forth in the contract; to advance Seiler
a certain percentage of the sale price on accepted orders, and to
maintain a deposit in a San Francisco bank of a sufficient sum to
cover said advance each week; to prepay the freight or express charges
on all shipments in lots of books from Chicago to the Pacific coast,
with certain provisos; to render statements of account monthly to
Seiler and pay accrued commissions when due, and to list the names
of sales people taking the orders and the name of the subscriber on
said monthly statements; to furnish necessary selling supplies without cost; to assign Seiler exclusive selling rights, except to theological students, in the States of California, Oregon, Washington,
Idaho, Nevada, Utah, and Arizona, under certain specified conditions; and to pay a specified sum weekly toward office expense of
Seiler under certain conditions. Seiler agreed to various provisions
regarding living of salesmen, payment to them of commissions, reports to be made to Perpetual Encyclopedia Corporation, and other
like matters. He also agreed to hold all goods shipped to him in a
judiciary capacity, ownership of books and supplies being vested ir..
Perpetual Encyclopedia Corporation until paid for by bona fide
subscribers. Mention is made in the contract of a previous contract
between the same parties, dated December 1, 1925, copy of which was
not available.
Under the above contract, and the contract dated December 1,
1925, respondent George A. Seiler sold to the public the encyclopedia published by respondent Perpetual Encyclopedia Corporation
under the titles Home and School Reference 'Vork and Source Book.
P .AR. 8. At the time of the purchase of the plates of the encyclopedia from H. l\I. Dixon, respondents Frank J. Mackey and H. C.
Sherman also acquired about 20,000 sets of the encyclopedia bound
under the title Home and School Reference "\Vork, which was the
name under which said Dixon had been selling the publication from
the time he first put it on the market. Respondent Perpetual Encyclopedia Corporation sold said sets of the encyclopedia under that
title. Said respondent continued to sell said encyclopedia under the
title Home and School Reference 'Vork to retail purchasers throughout the United States during the years 1923 and 1924.
Upon the completion of the sale of the 20,000 sets of Home and
School Reference "\Vork, the name of the encyclopedia was changed
in the spring of 1923 to Source Book, and respondent Perpetual
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Encyclopedia Corporation continued the sale of said encyclopedia at
retail to the general public under that title until December 1, 1927.
Respondent Perpetual Encyclopedia Corporation has sold its encyclopedia from the date of its organization and beginning of business at wholesale to jobbers throughout the United States, as set fortb
in paragraphs 4, 5, and 6 herein, which jobbers resell said encyclopedia to the public at retail. To and including December 1, 1927,
said respondent sold its encyclopedia to jobbers bound under the title
Home and School Reference Work, and to at least one jobber bound
under the title American Reference Library. Since December 1,
1927, said respondent has been selling its encyclopedia at wholesale
to jobbers under the title Source Book.
Respondent Perpetual Encyclopedia Corporation, from the date
of its organization, to December 1, 1927, sold the encyclopedia published by it at retail to the public throughout the United States under
the titles Source Book and Home and School Reference Work simultaneously, and during the same period sold said encyclopedia at
wholesale to jobbers, with the knowledge that said jobbers were selling said encyclopedia at retail to the general plJ.blic, under the titles
Home and School Reference vVork and American Reference Library.
The text and content material included in said set of books sold by
respondent Perpetual Encyclopedia Corporation under the titles
Home and School Reference "\Vork, Source Book, and American
Reference Library, are identical, the only difference between said
sets of books being the titles. Said respondent claimed that subsequent to December 1, 1927, its encyclopedia was sold by it at wholesale and retail under only one title, namely, Source Book, but evidence in the record shows that in at least one instance in February,
1928, 50 sets of the encyclopedia were sold by respondent Perpetual
Encyclopedia Corporation to L. A. Belline, a jobber, bound under
the title American Reference Library.
In August, 1925, a salesman representing respondent Perpetual
Encyclopedia Corporation sold a set of the Source Book to a school
teacher in Portland, Oreg., at a price of $79.50. 'Vhen the books
were delivered she found that they were identical with a set of Home
and School Reference Work which she had purchased in 1923 from
respondent Walter H. Gorham's company. At the time of the
mlicitation by the salesman of respondent Perpetual Encyclopedia
Corporation she showed him the set of Home and School Reference
Work, and he assured her the Source Book was a better encyclopedia. Immediately after determining that the two sets of books
were identical, she notified respondent Perpetual Encyclopedia Corporation of the fact and returned the encyclopedia to that respondent.
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Said respondent refused to accept them and insisted upon payment
under the terms of the contract she had signed. Respondent also
claimed that she was not entitled to the loose-leaf service and research bureau privilege with the Home and School Reference Work,
which was not true, and suggested that she sell that encyclopedia
for a "nominal sum" and apply the proceeds to paying for the
Source Book. Continued efforts to collect the price of the encyclopedia were made by respondent Perpetual Encyclopedia Corporation, and it was not until the teacher had taken the matter up with
the Better Business Bureau of Portland, Oreg., that the contract
was canceled. She did not receive a -refund of the initial payment
of $5 she made, nor was she reimbursed for the expense of returning
the books on two occasions to respondent, amounting to approximately an additional $5.
In November, 1927, a physician in a hospital at ·worthington,
Ohio, was solicited by a salesman of respondent Perpetual Encyclopedia Corporation on behalf of the Source Book. The salesman offered to give the physician a set of the encyclopedia free if it was
kept in the hospital for reference in a later sales campaign. The
physician's father (also a physician) had some time previously
bought a set of encyclopedia and the salesman was asked if it might
not be the same publication, but assured the physician that that was
not possible, because the Source Book was an entirely new encyclopedia, never before on sale. The physician subscribed for the
encyclopedia and upon receipt of the books compared them with the
encyclopedia purchased by his father, with whom he lived. He
found the Source Book to be identical with the American Reference
Library purchased by his father from respondent Walter H.
Gorham's company. He immediately wrote respondent Perpetual
Encyclopedia Corporation advising said respondent of the misrepresentations of its agent, but respondent continued its efforts to
collect from him the price of the encyclopedia, and wrote him
numerous threatening letters.
The sale by respondent Perpetual Encyclopedia Corporation of a
set of books under three different titles at the same time, the text
and content material of which are identical, with the knowledge
that said set of books is to be resold to the public under said different
titles, is unfair and misleading to the public and to respondent's
competitors, and has the tendency and capacity to mislead and deceive the purchasing public and causes m¢mbers of the public to
purchase the said set of books under two or more of said titles in the
belief that they are separate, different, and distinct sets of bobks.
PAR. 9. The original Home and School Reference Work was
prepared by Mr. H. M. Dixon especially for teachers, parents, and
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boys and girls in school. When first offered for sale to the public it
consisted of 6 volumes, 5 of them containing material alphabetically arranged, and 1 containing material of miscellaneous
character not so arranged. The 5 volumes of encyclopedic material contained 3,200 pages of text, and volume 6 contained 594
pages of miscellaneous material, together with 85 pages of topical
index. The encyclopedia was later expanded to 10 volumes, .7 of
them being alphabetically arranged, and 3 not so arranged, containing miscellaneous material in the nature of study guides. The
text of the first 7 volumes of the enlarged edition, containing encylcopedic material aphabet.ically arranged, was basically identical
with the text of the first 5 volumes of the original 1913 edition.
These 7 volumes contained 3,200 pages of text, a:Qd volumes 8, 9,
and 10 of miscellaneous material contained approximately 1,476
pages, together with the 85 pages of topical index in the original
edition.
Before Mr. Dixori sold the plates of the encyclopedia to respondents Frank J. Mackey and H. C. Sherman he had made revisions in
the work. There were in evidence a complete set of the original
edition of Home and School Reference \Vork published in 1913, and
volume 1 of the 1922 edition, both published by H. M. Dixon; volume
1 of the 1923 edition, the first one published by respondent Perpetual
Encylopedia Corporation, volume 1 of the 1924 edition, and a complete set of the 1929 edition, the two latter editions being published
by respondent Perpetual Encyclopedia Corporation under the title
Source Book.
A comparison of volume 1 of the 1922 edition with volume 1 of
the original 1913 edition, both published by H. M. Dixon, shows
abou~ 28 substantial revisions in 488 pages of reading matter,
covering about 1,380 topics; or, approximately 2 percent of the
articles were revised. In addition, the 1920 census figures of population were substituted where necessary. Only one volume of the
1922 edition was in evidence, so no further comparison was possible.
Shortly after respondents Frank J. Mackey and H. C. Sherman
purchased the plates of the encyclopedia an edition was published
in 1923 under the title Home and School Reference ·work by respondent Perpetual Encyclopedia Corporation. Comparison of
volume 1 of the 1923 edition with volume 1 of the 1922 edition published by Dixon shows substantial changes in five articles of the
1,380 topics contained in the volume, amounting to a revision of
about seven twentieths of 1 percent. The revised articles were long ·
articles, dealing with Canadian topics, so that more than 1 percent
of the material in the 488 pages contained in the volume, measured
in inches, was rewritten. In addition, there were 25 sheets of maps,
632-38-81
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color plates, and illustrations in the 1923 edition as against 11 sheets
in the 1922 edition.
Comparing volume 1 of the 1924 edition published by respondent
Perpetual Encyclopedia Corporation under the title Source Book
with volume 1 of the 1923 edition published by said respondent
under the title Home and School Reference "\Vork, shows revisions
of about one half of 1 percent in the 1,380 topics, together with 28
color plates, maps, and illustrations, an increase of 3. A comparison
of volume 1 of the 1924 edition with volume 1 of the original 1913
edition shows a revision in 40 articles of the 1,380 contained in the
volumes, or about 2.9 percent.
The only complete set of the encyclopedia as published by respondent Perpetual Encyclopedia Corporation introduced in evidence was the edition published in 1929. It comprises 10 volumes,
the first 7 being encyclopedic material, alphabetically arranged, and
consisting of 3,200 pages, as did the original 1913 edition published
by Dixon. The last 3 volumes contain miscellaneous material consisting of 1,476 pages, together with the 85 pages of topical index
included in the original 1913 edition and an alphabetical index of
about 50 pages added by respondent Perpetual Encyclopedia Corporation. The number of volumes and the pagination in the 1929
edition is identical with that of the 1922 edition published by H. M.
Dixon.
A comparison of volume 1 of the 1929 edition with volume 1 of
the 1924 edition, both published by respondent Perpetual Encyclopedia Corporation, showed 21 revisions in the 1,380 topics, or
about 1¥2 percent. The 1929 edition in addition had 33 sheets of
maps, illustrations and color plates as compared with 28 in the 1924
edition. The revisions were in longer articles so the revised space
in inches was greater in percentage than that of number of articles.
As compared with the original 1913 edition, there was a revision of
about 4.4 percent of the articles in the 1929 edition, as shown by a
comparison of the first volumes of each set.
The above comparisons were all of the first volume· of the various editions, containing 488 pages out of a total of 3,200 pages of
encyclopedic material contained in the encyclopedia. Two com·
plete sets of the work were introduced in evidence, the original 1913
edition, published by Dixon, and the 1929 edition published by respondent Perpetual Encyclopedia Corporation, and volumes 5 and 6
of these two editions, covering pages 1,897 to 2,824, a total of 928
pages, were compared. There were found to be about 80 revisions in
approximately 2,470 topics included in the two volumes, or a revision of about 3 percent in number of articles. The revisions all
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were made in the longer articles. There were about six new articles
included in the 1929 edition, and 62 pages of color plates, maps, and
illustrations, as compared with 14 in the two volumes of the 1913
edition. In addition, the 1920 census figures were inserted in place
of the 1910 figures where required. The pagination of the encyclopedic material in the two sets is identical.
The nonencyclopedic material has been entirely rewritten as compared with the original 1.913 edition. In that edition it was contained in volume 6, and comprised 678 pages, running from 3,201
to 3,879; in the 1924 and 1929 editions it appears in volumes 8, 9,
and 10, and comprises 1,476 pages, from page 3,201 to 4,696B. The
rewriting and enlargement of the nonencyclopeclic material was done
by H. M. Dixon, in the 1922 edition. This material appears in the
identical words and illustrations in the 1924 edition as it does in
the 1929 edition. The material includes a wide variety of topics,
arranged in no particular order.
There was practically no revision of the encyclopedia in the editions published from 1924 to 1929. Respondent Perpetual Encyclopedia Corporation printed the encyclopedia in editions of 20,000 volumes, and there were a number of editions printed during that period, including one dated 1924, and one dated 1926. While the revisions in the 1922 edition, published by Mr. Dixon, and the 1929
edition, published by respondent Perpetual Encyclopedia Corporation, might be called substantial, inasmuch as they involved considerable work in bringing population figures up-to-date, and noted
changes brought about by the war, they are far from a complete
revision. Testimony of witnesses who owned sets issued subsequent
to 1924 called attention to articles which obviously had not been
changed since the 1913 edition, such as the article on automobiles.
The revisions made by respondent Perpetual Encyclopedia Corporation in the text and content material of the Home and School
Reference 'Vork subsequent to the acquisition of the plates of said
encyclopedia in 1922 from H. l\f. Dixon, did not constitute a complete revision of the publication, and were not such revisions as to
make it an up-to-date encyclopedia.
PAR. 10. Respondent Perpetual Encyclopedia Corporation was engaged in the sale of its encyclopedia at retail to subscribers throughout the United States from the date of its organization in 1922 to
December 1, 1927, and has been, and is now, selling said encyclopedia
at wholesale to jobbers who resell it to the public at retail. Sales at
retail by respondent Perpetual Encyclopedia Corporation during the
years 1924, 1925, and 1926 were approximately $1,500,000 per year,
a total of $4,500,000 for the 3 years. Retail sales for the years
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1923 and 1927 were not available. Sales at wholesale to jobbers by
respondent Perpetual Encyclopedia Corporation during the years
1924, 1925, and 1926 amounted to approximately 25,000 sets per year.
While the prices charged the various jobbers for the encyclopedia
differed during these years, the average wholesale price for the publication bound in buckram was $11.44, amounting to $286,000 per
year, or $858,000 for the 3 years for which figures are available.
No figures were available for the years 1923 and 1927. Thus, during
the years 1924, 1925, and 1926, total sales of respondent Perpetual
Encyclopedia Corporation exceeded $5,000,000, to which should be
added the wholesale and retail sales for the years 1923 and 1927.
During the years 1924 and 1925 the encyclopedia was being printed
in editions of 20,000 sets each.
Branch offices for the sale of its encyclopedia were maintained by
respondent Perpetual Encyclopedia Corporation in Denver, Colo.;
New York, N.Y.; San Francisco and Los Angeles, Calif. Said
respondent also had a subsidiary company operating in Canada under the name Home and School Education Society, Ltd., with headquarters in Toronto, Canada, of which company respondents Frank
J. Mackey, Warren T. Davis, Robert T. Mackey, and Harold C.
Sherman were president, vice president, treasurer and secretary,
respectively. The Canadian company formerly sold the encyclopedia
under the name Home and School Reference vVork, and at the time
of the hearings in this proceeding sold it under the name of Source
Book. The stockholdings of respondent Perpetual Encyclopedia
Corporation were sold to respondent Source Research Council, Inc.,
on December 21, 1927.
Under a contract with respondent Source Research Council, Inc.,
respondent Perpetual Encyclopedia Corporation is guaranteed the
sale of not less than 10,000 sets of the Source Book per year, at a royalty of $4 per set, or $40,000 a year, in addition to its sales to jobbers.
Respondent Frank J. Mackey testified that on December 1, 1927,
respondent Perpetual Encyclopedia Corporation ceased selling its
encyclopedia at retail, and since that date had been selling only at
wholesale to jobbers; that respondent Source Research Council, Inc.,
was organized for the purpose of selling the Source Book at retail ;
and that there was no connection of any kind, fiduciary or otherwise,
between himself and respondent Source Research Council, Inc., or
between respondent Perpetual Encyclopedia Corporation and respondent Source Research Council, Inc., other than that of vendor
and vendee of the encyclopedia. The facts relative to the organization of respondent Source Research Council, Inc., are as follows:
Respondent Perpetual Encyclopedia Corporation on November 14,
1927, entered into a contract with respondent Warren T. Davis, by
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which respondent Davis agreed" to organize a distributing company
to carry on the sale of said publication (Source Book) and to assign
the contract to the company when fully organized, * * * said distributing company to perform all the obligations set forth in this
contract." The company was to be capitalized at $100,000. The
company to which the contract was assigned was respondent Source
Research Council, Inc. The date of incorporation of respondent
Source Research Council, Inc., was November 30, 1927. Mr. Davis
and his assignee agreed to buy 10,000 sets of the Source Book each
year from respondent Perpetual Encyclopedia Corporation, and to
market them at retail outside the territory occupied by the wholesalers who may be then connected with respondent Perpetual Encyclopedia Corporation. These wholesalers had territory in Pennsylvania, New Jersey, Delaware, Maryland, and the District of Columbia.
A royalty of $4 a set was to be paid by the distributor to respondent
Perpetual Encyclopedia Corporation on 10,000 sets a year. The distributor contracted to buy at cost respondent Perpetual Encyclopedia
Corporation's sales equipment on hand November 30, 1927; to fill
contracts of respondent Perpetual Encyclopedia Corporation with
subscribers for binders, loose-leaf service and research service; to
take over the office space leases as surrendered from time to time by
respondent Perpetual Encyclopedia Corporation; to purchase extension service pages from respondent Perpetual Encyclopedia Corporation, exclusively. On its part respondent Perpetual Encyclopedia Corporation gave the distributor exclusive right to sell except
as to territory occupied by wholesalers doing business with such
respondent November 30, 1927; to sell to the distributors all Source
Book sets ordered from time to time; to revise the publication from
time to time as the distributor recommended; to maintain a research
department, and to give such service to the distributor at cost; to
edit and print, for more than 10 years beyond the life of the contract, a loose-leaf service of 96 pages or more, of merit equal to that
of such service formerly maintained; to sell such loose-leaf service
to distributor at 24 cents a copy; to let distributor pick all he cared
to from the sales force and field force employees of the company and
to verify their records; to give President and Manager Davis advice
and counsel as to how best to conduct the business; to furnish sales
samples at cost. Each party to the contract agreed to assist the other
in carrying out the contract. The contract was made for five years.
This contract was ratified and accepted by respondent Source
Research Council, Inc., December 20, 1927.
Respondent Perpetual Encyclopedia Corporation's holdings in
School Methods Publishing Co., Ltd., of Canada, have been sold to
respondent Source Research Council, Inc.
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Respondent Perpetual Encyclopedia Corporation and respondent
Source Research Coundl, Inc., are closely connected, in addition to
the aforesaid contract. Respondent Source Research Council, Inc.,
buys its books and loose-leaf supplements from respondent Perpetual
Encyclopedia Corporation; used the latter company's research bureau
for the first year, and then took it over completely; took over all
office employees necessary when it began business, and has taken over
additional ones since; took over practically the entire sales force;
agrees to answer any inquiries to research bureau by subscribers of
Perpetual Encyclopedia Corporation and agrees to fulfill all contractual obligations of latter company with its subscribers; took over
lease of office space occupied by Perpetual Encyclopedia Corporation;
took over and used all sales equipment, including advertising material, booklets, and testimonial letters; and reprinted and used all
"broadsides", contract forms and other similar material which bore
the name of Perpetual Encyclopedia Corporation. The two companies consult together as to the content material of the loose-leaf
service and revisions of the encyclopedia, and respondent Frank J.
Mackey is an adviser of respondent Source Research Council, Inc.,
as to the best method of conducting the business.
For the first year of its existence respondent Perpetual Encyclopedia Corporation did all the collecting of accounts for respondent
Source Research Council, Inc., the latter respondent not assuming
the collections until December 1, 1928. No money can be withdrawn
from the bank by respondent Source Research Council, Inc., unless
authorized by respondent Robert T. Mackey, who is auditor of respondent Source Research Council, Inc., and treasurer of respondent
Perpetual Encyclopedia Corporation. All the officers, directors, and
incorporators of respondent Source Research Council, Inc., were
employees of respondent Perpetual Encyclopedia Corporation at the
time respondent Source Research Council, Inc., was organized, and
respondent Harold C. Sherman, secretary and financial backer of
respondent Perpetual Encyclopedia Corporation, loaned the money
to respondent 'Varren T. Davis, president, and respondent John J.
Hennessy, vice president, to enable them to buy the stock standing
in their names on the books o.f respondent Source Research Council,
Inc. Respondent Sherman held said stock as collateral for the loans.
Other than an obligation to buy a minimum of 10,000 sets of encyclopedia each year, and pay a ro(Yalty of $4 per set, a total of $40,000
per year, there was no consideration of any kind paid by respondent
Source Research Council, over to respondent Perpetual Encyclopedia
Corporation fol' the retail business of the latter respondent, amounting to approximately $1,500,000 per year, or for any of the other
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benefits under the contract received by respondent Source Research
Council, Inc.
Respondent Frank J. Mackey attended practically all of the hearings in this proceeding throughout the United States and showed a
thorough familiarity with the business of respondent Source Research Council, Inc., answering any questions arising as to that respondent's activities, and on one occasion acting for said respondent
in an attempt to appease a dissatisfied customer of said respondent
who had testified.
From the above facts, the Commission finds that respondent Source
Research Council, Inc., is controlled by respondents Perpetual Encyclopedia Corporation and Frank J. Mackey, and follows the
policies dictated by said respondents.
PAR. 11. Respondent Perpetual Encyclopedia Corporation includes
with its encyclopedia when sold to the public a loose-leaf extension
service which is sent every 6 months to the subscribers under certain
conditions, and a certificate of membership in a research bureau
maintained by respondent.
The .loose-leaf extension service is prepared by employees of the
respondent and is dated January 1 and July 1 of each year. The
purpose of the semiannual supplements is to keep the encyclopedia
up to date. It contains approximately 125 pages per issue, and the
material contained therein consists principally of clippings of current events taken from newspapers and magazines, and photographs
which are purchased from companies which make a specialty of supplying photographs of events of current interest throughout the
world. It is sold as part of the encyclopedia.
In order to receive the loose-leaf supplements it is necessary for a
subscriber to send in a coupon twice a year, together with a sum of
money. Formerly a charge of 50 cents or 24 cents was made for each
supplement, and in many instances subscribers paying the same price
for the encyclopedia were charged different prices for the supplements. Thus, one subscriber paying $69.50 for the encyclopedia paid
50 cents each for the supplements, and another subscriber in the
same year paying $69.50 for the encyclopedia only paid 24 cents for
the supplements; one subscriber paying $49.50 for the encyclopedia
paid 50 cents for the supplements, as did another subscriber in the
same month who paid $69.50 for the encyclopedia. In recent years
the price of the supplements has been 24 cents per issue. In some instances, where subscribers objected that the supplements were represented as being free, respondent canceled the extra payments and
sent the supplements without extra charge. In no instance was this
done except after vigorous protest on the part of the subscriber.
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Books of 20 coupons, covering ten years, are supplied by respondent to subscribers for their use in sending for the loose-leaf supplements, and the subscriber has to write his name and address on the
coupon and send it to respondent, together with the additional money,
in order to receive the supplement. Respondent represented that the
additional charge was to cover" wrapping and mailing." Officers of
respondent were unable to tell how much it cost to prepare one issue
of the supplements, and they were sent to subscribers through the
mail, at a cost of 4 cents each. The coupon books are not received
by the subscriber until he receives the set of encyclopedia, and sometimes even after that.
At the time of solicitation respondent's salesmen do not inform the
subscriber that there will be an additional amount to be paid to
receive the loose-leaf supplements, but represent said supplements
to be part of the service rendered by respondent at the price paid in
the contract. Said salesmen represent that the subscribers are paying only for the loose-leaf supplements, or research bureau privileges,
and that the encyclopedia is free. In fact, the subscriber, in order
to obtain the loose-leaf supplements, has to pay either $1 a year, or
48 cents a year extra, making a total of $10 or $4.80 respectively,
over the 10-year period, above the price set forth in the contract,
which is represented as the total price for the said services. Said
representations by respondent's salesmen and representatives are
made with the knowledge and approval of respondent, and are false,
deceptive, and misleading.
The certificate of membership in the research bureau given to
E>ubscribers to its encyclopedia by respondent entitles the subscriber
to send in one question a week to a research bureau maintained by
respondent, and have it answered. Many subscribers availed themselves of this privilege and received satisfactory replies. Some complaints of the service rendered by the research bureau were made,
but it is found that the research bureau service is adequate.
Respondent Source Research Bureau, Inc., furnishes loose-leaf
supplements, which it buys :from respondent perpetual Encyclopedia
Corporation, and research bureau service to its subscribers in the
same way as does respondent Perpetual Encyclopedia Corporation,
but charges only ·24 cents :for each supplement. Its salesmen and
representatives make the same false, deceptive, and misleading statements to subscribers regarding the, loose-leaf supplement service as
do salesmen for respondent Perpetual Encyclopedia Corporation.
Respondent North American Publishing Co., Inc., sold loose-leaf
supplements and research bureau privileges to its subscribers in the
~am~ way and manner ns did respondent Perpetual Encyclopedia
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Corporation. It purchased its loose-lea£ supplements from respondent Perpetual Encyclopedia Corporation under contract, and charged
its subscribers 24 cents for each supplement. The representations
made by its salesmen to subscribers regarding the loose-leaf supplements were similar to those made by the salesmen of the two respondents referred to above, and were false, deceptive, and misleading.
Respondent Walter H. Gorham sold loose-leaf supplements and
research bureau privileges to its subscribers with the encyclopedia.
Said respondent purchased the loose-leaf supplements from respondent Perpetual Encyclopedia Corporation under contract. Up until a
short time before respondent Walter H. Gorham ceased business he
charged subscribers 24 cents apiece for the supplements, but at that
time, and until he went out of business, he supplied the loose-leaf
supplements to subscribers without charge, upon receipt of a coupon.
Said respondent's salesmen made the same false, deceptive, and misleading statements to subscribers regarding the loose-leaf supplement
service as did salesmen for respondent Perpetual Encyclopedia
Corporation.
Respondent Source Research Council, Inc., has taken over and is
operating the research bureau formerly operated by respondent Perpetual Encyclopedia Corporation, and the finding of the Commission as to said research bureau as maintained by respondent Perpetual Encyclopedia Corporation is made as to respondent Source
Research Council, Inc. 'While respondent North American Publishing Co., Inc., sold research bureau privileges with the encyclopedia, as did the other corporation respondents herein, there is no
evidence in the record that it actually maintained any research
bureau. Respondent Walter H. Gorham sold research bureau privileges to his subscribers, with the encyclopedia. Said respondent
testified that he bought his research bureau service from an editor
in New York City, when necessary.
Making subscribers pay an additional sum of money to obtain
copies of the loose-leaf supplements, as is done by respondents Perpetual Encyclopedia Corporation, Source Research Council, Inc.,
North American Publishing Co., Inc., and as was formerly done by
respondent Walter H. Gorham, when said loose-leaf supplement
service for a period of 10 years is included in the contract price paid
by said subscribers, and is represented as one of the services to be
received under the contract, is unfair to said subscribers, and to
respondents' competitors who do not furnish such loose-leaf supplement service, or who do furnish such service without additional cost.
PAR. 12. Respondents Perpetual Encyclopedia Corporation (from
November, 1922, to December 1, 1927), Source Research Council,
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Inc., North American Publishing Co., Inc., and Walter H. Gorham,
trading under the name and style of North American Publishing Co.,
sell the encyclopedia published by respondent Perpetual Encyclopedia Corporation, at retail to the public by salesmen, on the subE>cription plan. Said salesmen traveled throughout the various
States of the United States calling upon all classes of the public
soliciting the sale of the encyclopedia. The salesmen were obtained
through advertisements in the daily .papers of various cities and
towns, by employment from other subscription book companies, and
by other means. Many of the said salesmen were men who had
spent practically all their business lives in the sale of subscription
books, and were not restricted by respondents in their sales methods.
The latter class of salesmen were called " salesmanagers " or " crew
managers", and were given authority by respondents Perpetual
Encyclopedia Corporation and Source Research Council, Inc., to
employ other salesmen and reinstruct them in the method of selling
the encyclopedia. Said salesmanagers also had authority to send
out "lead letters " in their own names, or names of fictitious companies or organizations. Respondent Edmund P. Rucker was a
salesmanager of this type, and when he worked for respondent Perpetual Encyclopedia Corporation hired and trained men and women
to sell the encyclopedia, and at the time of the hearings in this proceeding was doing the same for respondent Source Research Council,
Inc. Such salesmanagers and crew managers receive an extra commission on the sales made by the salesmen employed by them. Respondent Rucker advertised for salesmen or saleswomen in the Chicago Tribune and in newspapers of other cities, and those answering
the advertisements would be given a printed or typewritten sales
talk to learn, and a course uf training in sales methods by respondent
Rucker. They were also required to sign a contract with respondents
Perpetual Encyclopedia Corporation or Source Research Council,
Inc. All salesmen were supplied by respondents Perpetual Encyclopedia Corporation, Source Research Council, Inc., North American
Publishing Co., Inc., and ·walter H. Gorham, trading under the
name and style of North American Publishing Co., with a sales kit
and instructed in the use of the various articles contained therein.
The sales kits supplied salesmen by respondents Perpetual Encyclopedia Corporation, Source Research Council, Inc., and Walter
H. Gorham contained a prospectus, containing specimen pages and
illustrations from the encyclopedia; a "stretcher ", which is a folding board showing the backs of the 10 volumes of the set and a
loose-leaf binder, and the bindings in which the encyclopedia is
sold; forms of printed contracts at various prices for the different
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bindings, including a form of contract in full leather at a price
of $130; a "broadside", which is a large 4-page advertising folder;
other advertising literature about the encyclopedic., including copies
of many testimonial letters, without dates, photographs of a billboard advertisement of the encyclopedia, and a blueprint describing
the research bureau service; a binder containing copies of many
letters sent to the research bureau and the replies thereto; a form
of certificate in the research bureau; a copy of the monthly business
forecast sent to subscribers; a copy of the monthly project bulletin
sent to parents and teachers; and sample pages of the semiannual
loose-leaf extension service.
The sales talks taught salesmen and representatives of the respondents instructed them in the use of the various articles in the
sales kits, and said salesmen and representatives repeated said sales
talks and exhibited the articles in the sales kits to prospective subscribers in soliciting the sale of respondents' encyclopedia. If a
prospective customer became a subscriber, the salesman required
him to sign a contract or order in duplicate and left a copy of the
contract or order with the subscriber. The salesman collected a
cash payment from the subscriber which he sent with the original
contract to the particular respondent for whom the salesman was
working. The respondent shipped the encyclopedia by parcel post
or express from its place of business in Chicago, in the- case of
respondents Perpetual Encyclopedia Corporation and Source Research Council, Inc., and "Walter H. Gorham, or New York City,
in the case of North American Publishing Co., Inc., to the subscriber, at the subscribers expense, and proceeded to collect the
deferred payments provided for in the contract or order.
PAn. 13. During the time that respondent Perpetual Encyclopedia
Corporation was selling its encyclopedia at retail it used several
different forms of contracts, or order forms. Certain of these contracts, or order forms, were for use with teachers, and others for
use with other classes of subscribers. The contract, or order form,
used with teachers contained a proviso that in the event that the
subscriber did not teach school during the year it would be cancelled.
The form of the contract, or order form, generally used by said
respondent up until it ceased selling at retail, was as follows:
GE:STLEMEN: Please deliver to any common carrier, transportation charges
C'ollect, addressed to me :
1. One set of the Soul'ce Book, comprising ten (10) volumes in Cameo BindIng, a replica of the Fine Arts Bindings of the Twelfth and Thirteenth
Centuries.
2. Enroll my name as a subscriber of the Perpetual Pictured Semi-Annual
Loose-Leaf Extension Service for Ten Years, as provided in the coupons.
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3. Enroll my name as a subscriber of the Source Bureau of Research Privilege for Ten Years in accordance with Registered Certificate of Membership.
4. It Is also understood that I am to receive the 12 monthly Business Forecast Bulletins.
For which I promise to pay to your order as follows : ---------- with order
and ---------- each thirty days thereafter unt'il I have paid the full sum of
$69.50 which covers the total cost of all benefits described above.
It is agreed that this contract, when accepted by the publishers, is unconditional and becomes due and payable in full upon non-fulfillment of any of its
conditions. Receipt' of a copy of this agreement is hereby acknowledged.
This contract is not subject to cancellation and will not be affected by any
agreement not endorsed hereon.
~ame-----------------------Residenceaddress------------------------------

Business position ____________ Town ____________ state------------------------Firm name------------------Business address------------------------------The Perpetual Pictured Semi-Annual Loose-Leaf Extension Service and Research Privileges may be obtained after the 10-year period at a cost of $12
per year, payable in advance. Dated ________ ,

During the years 1923, 1924, and 1926 respondent Perpetual Encyclopedia Corporation used the above contract or order forms, with
the name of its encyclopedia printed in some of the contracts, or
order forms, as Source Book, and in others as Home and School
Reference Work. Said respondent, during the years 1923 and 1924,
also used contracts, or order forms printed in the name of Home and
School Education Society for its encyclopedia under the title Home
and School Reference Work. Another form of contract used by respondent during the year 1924 was in the name of Home and School
Education Society, 104 South Michigan Avenue, Chicago, Illinois,
and had printed in heavy black type at the top of the contract the
words " Publicity Department-Special Account." The latter form
of contract did not give the subscriber a membership in the Bureau
of Research, as did the other forms of contract used that same year,
and did not give the monthly bulletins. The price charged for the
Cameo binding in this form of contract was also higher than for said
binding in the form of contract set forth above.
The prices charged by respondent Perpetual Encyclopedia Corporation for its encyclopedia were not uniform to different subscribers
in the same year for the same bindings. Thus, in the year 1924, some
subscribers paid $79.50 for the Source Book bound in " Full Artcraft
Binding, a replica of the Fine Arts Bindings of the Twelfth and
Thirteenth Centuries", while other subscribers paid only $69.50 for
the same binding; in the same year the " Cameo Binding, a replica
of the Fine Arts Bindings of the Twelfth and Thirteenth Centuries "
was sold to some subscribers at $69.50 per set, to other subscribers at
$79, and to still others at $79.50; in the year 1925, the same " Full
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Artcraft" binding was sold to subscribers at $69.50 and $79.50; in
the year 1926, the " Full Artcraft " binding was sold to different
subscribers at $79.50 and $89.50 per set, and the " Medallion Binding,
a replica of the Fine Bindings of the Middle Ages", was sold to
some subscribers at $69.50 per set, while others only had to pay
$59.50; in the year 1927, the "Full Artcraft" binding was sold to
some subscribers at $79.50 per set, while others only had to pay
$69.50 for the same binding. The different prices for the same binding as set forth above were being charged different subscribers at the
same time by said respondent.
The form of contract set forth above, and supplied to and used by
salesmen and representatives of respondent Perpetual Encyclopedia
Corporation, had printed thereon in red ink immediately after the
price, the words" which covers the total cost of all benefits described
above." This statement is false, deceptive, and misleading, because
the price set forth in the contract is not the total cost, because in
order to obtain the semiannual loose-leaf extension service the subscriber has to send in a coupon, together with either 50 cents or 24
cents for each issue, making this service cost him an additional $10
or $4.80 over the 10-year period. Respondent attempts to justify said
additional charge by stating in the contract that the loose-leaf service
will be supplied" as provided in the coupons", and that the coupons
have printed on them the additional sum to be remitted. The fact is
that salesmen of respondent do not advise subscribers of the additional sum, and the coupons are not shown to subscribers, but are
received days after the contract is signed, sometimes with the encyclopedia and sometimes even after the books have been received by the
subscriber.
The form of contract supplied to and used by salesmen of respondent Perpetual Encyclopedia Corporation bearing the words
" Publicity Department-Special Contract " is false, deceptive, and
misleading, because the purpose of the contract, as used by salesmen
of respondent to prospective subscribers was to lead said subscribers
to believe that they were being given a special, low price for the
encyclopedia as a means or advertising, when in truth and in fact
said subscribers paid $79 for the encyclopedia under this form of
contract, whereas other subscribers were paying only $69.50 for the
said encyclopedia in the same binding at the same time.
Respondent Perpetual Encyclopedia Corporation also had a form
of contract in which the price of the encyclopedia in "Full Flexible
Morocco Binding Full Gilt Edges" is $130. Under this contract the
loose-leaf extension service and the research bureau service is only
given for one year,. and the· subscriber is given the "privilege of
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renewing" his membership for these services at "$12 per year, payable in advance." Every salesman and representative of said respondent was given copies of this contract, or order form, in his sales
kit, and instructed in the use thereof. The sales talk which all salesmen had to learn provided that this form of contract should be first
shown the prospect, with the statement that $130 was the regular
price of the encyclopedia, and $120 was the regular price of the two
services, and that later on the encyclopedia and services would be
sold for $250. The use of this form of contract by respondent is
false, deceptive, and misleading, because $130 is not the regular price
of said encyclopedia, and, in fact, respondent Frank J. Mackey, president of respondent Perpetual Encyclopedia Corporation, testified
that his company had never made any sales of its encyclopedia at the
price of $130 per set; and said respondent has never sold the looseleaf and research bureau services at $12 per year, nor has it ever sold
said services separately from the set of books to any subscribers or
others.
In none of the forms of c.ontracts, or order forms, used by respondent Perpetual Encyclopedia Corporation, is there any description
given of what its encyclopedia consists of or contains, nor is there
any description on the contract of what the loose-leaf extension service or research bureau privilege consists of, and a prospective subscriber has to rely on the statements and representations made to
him by respondent's salesmen in order to be advised of what he is
purchasing.
PAR. 14. The contracts, or order forms supplied to and used by
salesmen of respondent Source Research Council, Inc., were the same
as those generally used by respondent Perpetual Encyclopedia Corporation, copy of which is included in the preceding paragraph, with
a change in wording referred to below. Said respondent also used a
contract, or order form, especially for teachers, containing a provision
cancelling the contract if the teacher did not obtain a teaching
position during the year.
Under the c.ontracts or order forms used by respondent Source
Research Council, Inc., the prices charged for the encyclopedia are
not uniform to different subscribers in the same year for the same
binding. One of the contracts in the year 1928 provide for the
Source Book in " Cameo binding, a replica of the Fine Arts Bindings
of the Twelfth and Thirteenth Centuries" at a price of $69.50. Another contract in the same year provides for the encyclopedia in
"Artcraft Binding, a replic.a of the Fine Arts Bindings of the
Twelfth and Thirteenth Centuries " at a price of $79.50. In the
upper right-hand corner of each of these contracts is a description
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of the binding, which said description is identical on both contracts.
Another contract used in 1928 provides for the " Medallion binding,
a replica of the Fine Arts Bindings of the French Kings", also at a
price of $69.50.
The forms of contract used by respondent Source Research Council,
Inc., lists the four items which are included in the contract and underneath these items provides " For which I promise to pay to your
order as follows:
with order and
every thirty days
thereafter until I have paid the full sum of---." This statement
is false, deceptive and misleading, because the price set forth in the
contract is not the total cost, because in order to obtain the semiannual loose-leaf service a subscriber has to send in a coupon, together with 24 cents for each issue, making this service cost him an
additional $4.80 over the 10-year period. Respondent attempts to
justify said additional charge by stating in the contract that the
loose-leaf service will be supplied "as provided in the coupons", and
that the coupons have printed on them the additional sum to be
remitted. The fact is that salesmen of respondent do not advise
subscribers of the additional sum, and the coupons are not shown to
subscribers, but are received days after the contract is signed, sometimes with the encyclopedia and sometimes even after the books have
been received by the subscriber.
Respondent Source Research Council, Inc., also uses a form of
contract in which the price of the encyclopedia in " Full Flexible
Morocco Binding Full Gilt Edges " is $130. This form of contract
is identical with the $130 contract used by respondent Perpetual
Encyclopedia Corporation. Every salesman and representative of
respondent Source Research Council, Inc., was supplied with copies
of this contract, or order form, and instructed in the use thereof.
The sales talk which all salesmen had to learn provided that this
form of contract should be first shown the prospect, with the statement that $130 was the regular price of the encyclopedia, and $120
was the regular price of the two services, and that later on the
encyclopedia and services would be sold for $250. The same finding
is made by the Commission regarding the use of this form of contract
by respondent Source Research Council, Inc., as is made in paragraph
13 with reference to the use by respondent Perpetual Encyclopedia
Corporation of this same form of contract.
In none of the forms of contracts, or order forms, used by respondent Source Research Council, Inc., is there any description given of
what the encyclopedia it sells consists of or contains, nor is there any
description on the contract of what the loose-leaf extension service or
research bureau privilege consists of, and a prospective subscriber
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has to rely on the statements and representations made to him by
respondent's salesmen in order to be advised of what he is purchasing.
PAR. 15. Respondent '\Valter H. Gorham, trading under the name
and style of North American Publishing Co., supplied to his salesmen several different contracts, or order forms, for their use in
selling the encyclopedia published by respondent Perpetual Encyclopedia Corporation, both under the title " Home and School Reference Work" and "American Referenc~ Library." One form of contract was similar to that generally used by respondent Perpetual
Encyclopedia Corporation, and included in paragraph 13 herein.
Respondent 1Valter H. Gorham also-supplied to his salesmen during the time he was in business contracts which were similar to the
contract described above, but which included the following wording:
GENTLEMEN: Express charges collect, I wlll accept a complimentary set (10
volumes Art Keratol Binding, designs and lettering in gold) of The American
Reference Library Encyclopedia, and agree that after delivery and examination,
will give my unbiased opinion of the work.

Said contracts were used by said salesmen in securing orders for
the said encyclopedia, in connection with the sales talk which
promised the subscriber that the encyclopedia would be given to him
free of charge in return for an opinion of the encyclopedia and the
purchase of the loose-leaf supplement service. The use of such contracts is false, deceptive, and misleading, because respondent Gorham
did not give the subscriber a set of the American Reference Library
free, nor did he ever give any sets away free, but the encyclopedia
is sold by said respondent in connection with the loose-leaf supplement service and research bureau service and the price set forth in
the contract is for the books and services, but principally for the
books, because said encyclopedia is, in fact, the only tangible article
of value received by the subscriber, as the receipt of the services is
entirely contingent upon some further action by the subscriber.
Said respondent Walter H. Gorham also supplied to his salesmen,
for use by them in soliciting orders for said encyclopedia under the
title" Home and School Reference Work", contracts, or order ~orms,
with a price printed thereon of $165, which said price was crossed
out and the price of $59 printed in red ink in its place. At the same
time said respondent also supplied some of his salesmen with similar
contracts, or order forms, with a price printed thereon of $209, which
said price was crossed out and the price of $49 printed in red ink
in its place. Both of these contracts had printed across the top
margin the words "Advertising Department-Special Contract."
In the former contract the binding of the encyclopedia is described
as "Half Morocco Leather", and in the latter contract the binding
is described as " Full Keratol Morocco Grain." The purpose of
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said contracts, or order forms, was to lead the prospective subscriber to believe that the regular and usual price of the encyclopedia
was the price printed on the contract, through which a line was
drawn, and that the price substituted therefor was a special, reduced
price. Salesmen of respondent used said contracts to procure orders
for the encyclopedia sold by said respondent. The use of said order
:forms was false, deceptive, and misleading, because respondent 1Valter H. Gorham never sold the Home and School Reference Work for
prices of $165 or $209, and never intended to sell said encyclopedia
at those prices; said contracts were not special contracts used only
for advertising purposes, but were the forms of contracts regularly
supplied to and used by salesmen of said respondent; and said
encyclopedia was not bound in Morocco leather.
Respondent Walter H. Gorham also supplied to his salesmen contracts, or order forms, in which the price of the encyclopedia, under
the title "American Reference Library " was given as $130, and other
forms in which the price was given as $110. Said contracts describe
the bindings as being "Full Flexible Morocco Full Gilt Edges."
The encyclopedia as sold by said respondent was not bound in
Morocco leather, and it was never sold for $130 and $110, and was
never intended to be sold at such prices by respondent. Said contracts, or order forms, were used by salesmen of said respondent in
the same way and manner, and for the same purposes, as were similar
contracts used by salesmen of respondents Perpetual Encyclopedia
Corporation and Source Research Council, Inc., described in the
paragraphs immediately preceding, and the use of said contracts by
respondent '\Valter H. Gorham was false, deceptive, and misleading
for the reasons therein set forth.
PAR.16. Respondent North American Publishing Co., Inc., supplied
to its salesmen a contract, or order form, to be used in soliciting sales
of the encyclopedia sold by it under the title " Home and School
Reference ·work", which included the encyclopedia, loose-leaf extension and research bureau services. The encyclopedia was described
as being bound in "Full Artcraft Leather." A price of $255 was
printed on said contracts, which said price was crossed out and the
price of $74 printed in red ink in its place. Across the top margin
of the contract was printed the words "Advertising DepartmentSpecial Advertising Contract." The encyclopedia as sold by said
respondent was not bound in leather, and it was never sold for $255,
and was never intended to be sold for such a price. The price of $74
was the regular and usual price at which said respondent always sold
the encyclopedia. Salesmen of said respondent used said contracts
to procure orders for the encyclopedia. Said contracts were used
by salesmen of said respondent in the same way and manner, and for
682-33-.-32
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the same purposes, as were similar contracts used by salesmen of
respondent Walter H. Gorham, described in the preceding para·
graph, and the use of said contracts by respondent North American
Publishing Co., Inc., was false, deceptive, and misleading for the
reasons set forth therein.
Said contracts were also false, deceptive, and misleading because
the price of $74 set forth therein as the price of the books and services was not the total price to be paid by the subscriber, because it
was necessary for a subscriber to remit additional ~urns of money
every 6 months for a period of 10 years in order to receive the loose·
leaf supplements, which are represented in the contract, and by
respondent's salesmen, to be included in the contract price.
PAR. 17. Respondent Perpetual Encyclopedia Corporation, Source
Research Council, Inc., North American Publishing Co., Inc., and
Walter H. Gorham, trading under the name and style of North
American Publishing Co., obtained names of prospective subscribers
by means of " lead letters " which were, and are, sent by them to
lists of names throughout the United States. Enclosed with said
lead letters was a post card, to be initialed or signed by the addressee
and returned to respondents. The post cards are then given to sales·
men of said respondents who call upon such persons and solicit the
sale of the encyclopedia. The purpose of the lead letters used by all
the respondents was to make the recipient believe that he would be
given the encyclopedia free. The language in the lead letters used
by the various respondents differed slightly, but was the same in
meaning conveyed. Respondent Perpetual Encyclopedia Corporation authorized its sales managers or crew managers to send out such
letters themselves, in addition to the letters which it distributed. A
lead letter used by a salesman of said respondent, and which is
typical of the lead letters used by other salesmen of said respondents,
and by respondents themselves, is as follows:
DEAR SIB: This organization has been engaged to make up diversified lists
of well-connected business and professional men, 11s Original Owner's lists of a
recently completed reference library that covers the entire range of human
knowledge, giving full credit to things American in bold contrast to 95 percent
of the encyclopedias being sold in the United States today which are of English
origin.
Your Interest considered, we are authorized to present you with a complete,
fully bound set of this new work, full Artcraft Edition, a replica of the fine
art bindings of the XII and XIII centuries, with the compliments of the pubUshers, and understand us, please, there nre no strings attached to this presentation, such as trying to trade you a set of the work for a letter of endorsement or
anything of that kind.
The above Is an advertising procedure prior to general publicity and is known
as " planting" in the subscription book publishing business.
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address (or make corrections) and the writer will see that you are supplied
with the complete details, without cost or obligation.
Please treat the foregoing as personal.

The above letter is on a letterhead of Ralph S. Hill and associates,
executive service, Monroe Building, Chicago. Ralph S. Hill was a
salesman employed by respondent Perpetual Encyclopedia Corporation. Said Hill also used another form of lead letter, making an
offer of a complimentary set of the encyclopedia, on a letterhead
bearing the name United Press Syndicate-Publicity-Chicago office,
Monroe Building-National Advertising and Publicity Campaigns
Planned and Executed.
Another salesman of respondent Perpetual Encyclopedia Corporation used a lead letter similar in general wording to the one set
forth above, and offering to present to the recipient a complete set
of the encyclopedia" with the compliments of the publishers." This
letter bore the heading " National Publicity Service, Expert Introductory Service in all Lines, St. Joseph, Mo." It was signed by J. A.
Nixon, who was a salesman for said respondent, and later was employed as a salesman by respondent Source Research Council, Inc.
D. D. Dawes, another salesman for respondent Perpetual Encyclopedia Corporation, used a lead letter employing the same general
language as those heretofore referred to, bearing the heading " The
National Press Syndicate, Consulting Specialists, Chicago Office, 521
Monroe Building-D. D. Dawes, Director of Publishers' Publicity."
This letter refers to the encyclopedia as having been edited, reviewed,
and revised by America's most learned men-specialists and educators-The Syndicate Brains of America.
Respondent Perpetual Encyclopedia Corporation, under the name
"Source Research Bureau", distributed many lead letters which
offered to present a copy of the semiannual service without cost.
Respondent Source Research Council, Inc., distributed lead letters
stating that the writer is making up an
original owners' list of a recently printed encyclopedia which, with the research facllltles, covers the entire range of human knowledge, events, and
achievements to date. • • • Our loose-leaf extension keeps the work constantly up to date, • • • For advertising purposes, I am authorized to
present you with the latest edition with the compllments of the publlshers for
the prlvllege of placing your name on our local Ust. This is a plan which I
am using prior to general publicity,
This offer is based on modern approved business exchange. Your opinion
for local reference is valuable to us.

as "

The addressee is asked to treat the letter
personal and confidential''; and it is signed by T. H. Ives, publicity director. Other
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similar letters are signed by R. L. Stice, publicity director, and
F. G. Knight. Mr. Ives and Miss Stice are employees in the advertising department of respondent Source Research Council, Inc.,
and Miss F. G. Knight is director of the research bureau of respondents Perpetual Encyclopedia Corporation and Source Research
Council, Inc. A lead letter practically identical in wording with the
one used by Ralph S. Hill, but offering to give a" complete section
of this work with the compliments of the publishers "was distributed
by respondent Source Research Council, Inc., and was signed E. Corbett, manager, advertising department. The address of respondent
Source Research Council, Inc., is given as 220 Franklin Street,
Buffalo, N.Y. These letters were printed at the direction of
R. Wilson, sales manager of Home and School Education Society,
Ltd., of Toronto, Canada, a subsidiary of respondent Perpetual Encyclopedia Corporation. The printer in Bu:ffalo, N.Y., p\l'inted
and mailed from 10,000 to 15,000 of these letters to names selected
at the direction of Mr. Wilson. Wilson paid for the printing of said
letters, and provided a signature cut bearing the name of E. Corbett
to be used by the printer.
Respondent North American Publishing Co., Inc., distributed lead
letters which were very similar in wording to those used by RalphS.
Hill and J. A. Nixon, salesmen for respondent Perpetual Encyclopedia Corporation, and offered to present the recipient with the complete set of the encyclopedia with the compliments of the publishers.
In addition, the lead letter stated that the encyclopedia had been
compiled by " over 200 of the foremost educators of the United
States", and included the names of the presidents of Yale, Dartmouth, Johns Hopkins, Boston University, and Massachusetts Institute of Technology. Enclosed with said letters were return slips
to be signed by the addressee, stating " I will accept one of your
complimentary sets of Home and School Reference Work on your
advertising offer" and give an unbiased opinion of the work. These
lead letters were signed by W. L. Priebe, president of said respondent
(now deceased), and respondent E. L. Priebe.
Respondent Walter H. Gorham, trading under the name and style
of North American Publishing Co., used similar lead letters to those
heretofore described, offering to present a complimentary set of the
encyclopedia. These letters are on the letterhead of American Bureau of Research, 844 Rush Street, Chicago, and are signed H. J.
Monroe, manager, udvertising department. Another lead letter used
by respondent Gorham is on the letterhead of N. N. Gorham, advertising representative, America Fore Building, Chicago, and offers
to present a fully bound Keratol de luxe edition of the encyclopedia.
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N. N. Gorham is the brother of respondent Walter H. Gorham.
Other lead letters used by said respondent were on the letterhead of
Bureau of Research Department, 844 Rush Street, Chicago, and
signed by vV. H. Gorham. Another form of lead letter used by respondent Walter H. Gorham was similar in language to those heretofore referred to, and on the letterhead of North American Publicity
Service, 521 Monroe Building, 104 South Michigan Avenue, Chicago,
Ill., and signed E. J. Nicholas. It stated that the encyclopedia was
endorsed by the American Library Association, and had been
"adopted, authorized, and approved by 24 State Bureaus of Education." Neither statement was true. The letter offered to present a
copy of the encyclopedia with the compliments of the publishers.
The name of E. J. Nicholas appears on the letterhead as manager;
Eastern States. This letter was used at the time respondent Gorham
had his offices with those of respondent Frank J. Mackey, in the
Monroe Building in Chicago. Enclosed with all of these lead letters
were cards to be initialed and returned. In some instances they were
ordinary post cards, and in others were cards addressed to North
American Publishing Co., stating "I will accept one of your complimentary sets of Home and School Reference Work on your advertising offer", and agreeing to give an unbiased opinion of the value
of the encyclopedia.
Respondent Perpetual Encyclopedia Corporation also enclosed
cards in some of its lead letters stating "I will accept one of your
complimentary sets of the Source Book Encyclopedia", and agreeing
to give an unbiased opinion of it.
Said lead letters described above are false, deceptive, and misleading in that the letters represent to those receiving them, and they are
intended to convey the meaning, that the respondent distributing said
letter will present the recipients with a set of the encyclopedia free
of cost as an advertising feature in exchange for their opinion of
said encyclopedia, and the addresses of said letters initial and return
the enclosed card in that belief. In fact, respondents do not, and
did not, give away any sets of said encyclopedia free as an advertising feature, and do not, and did not, give any sets of its encyclopedia free to anyone who received such letters, but said encyclopedia
was, and is, sold by said respondents in the manner hereinbefore
described. Said letters are used solely and intentionally by said
respondents for the purpose of obtaining the names of prospects upon
whom respondents' salesmen can call for the purpose of soliciting
the sale of the encyclopedia. The various names used on the letterheads distributed by said respondents and respondents' salesmen,
such as National Publicity Syndicate, United Press Syndicate, and
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others, are fictitious names adopted by said respondents and their
salesmen to conceal the fact that they are selling books, and there
is in fact no organization or service of any kind maintained or
existing under such names.
PAR. 18. Respondents Perpetual Encyclopedia Corporation, Source
Research Council, Inc., and Walter H. Gorham, trading under the
name and style of North American Publishing Co., supplied to their
salesmen as part of their sales kits, and for use in soliciting sales of
the encyclopedia, advertising sheets describing the encyclopedia.
These advertising sheets were furnish_ed for the purpose of enabling
the salesmen to represent to the prospective subscriber that the encyclopedia was to be sold at a greatly increased price at a later date.
Salesmen represented the advertising sheets to be reproductions of
advertisements which had appeared in the Saturday Evening Post.
The sales talks which salesmen were required to learn indicated the
point at which these advertising sheets were to be displayed, and
instructed the salesmen as to what to say regarding them. To enable
the salesmen to show that the encyclopedia was usually sold at a
much higher price these advertising sheets had printed on them
different prices at which it was claimed the encyclopedia was to be
sold at a later date. Thus, one of the advertising sheets used by
respondents Perpetual Encyclopedia Corporation and Source Research Council, Inc., gave the price of the encyclopedia as $130,
and the price of the loose-leaf service and research bureau privilege
at $12 per year for 10 years, .or a total for the books and service
of $250.
The advertising sheets used by respondent "\Valter H. Gorham
described the publication as Home and School Reference Work, and
as American Reference Library. In the latter advertising sheet the
10 volumes of the encyclopedia are priced at $90, and the services
at $8 per year; one of the former advertising sheets gave the price
of the encyclopedia as $130, and the services at $7.50 per year for
10 years, $75, or a total of $205 for the complete subscription; another one o£ the advertising sheets priced the encyclopedia at $90,
the loose-leaf service for 10 years at $75, and the bureau of research
service for 10 years at $40, making the total cost $205 ; and stili
another advertising sheet priced the encyclopedia at $90 and the
loose-lea£ service and the bureau of research privilege at $75 for the
10-year period, making a total of $165.
These advertising sheets are false, misleading, and deceptive, because the said encyclopedia never sold for the prices printed in said
advertising sheets, and it was never sold separately from the services;
the services were never sold for the prices set forth in said advertis·
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ing sheets, and were never sold separately from the encyclopedia.
The statements and representations made by salesmen for the said
respondents that said advertising sheets were reproductions of advertisements which had appeared in the Saturday Evening Post were
deliberately false statements and representations, because none of
said respondents ever advertised in the Saturday Evening Post.
Said advertising sheets were supplied to salesmen by said respondents for the purpose of making false and misleading statements to
prospective subscribers regarding the. books and services, and the
prices at which they were sold, and to be used as part of the sales
talks supplied by said respondents to their said salesmen, and with
the knowledge that the salesmen would use the said advertising
sheets in the way and manner described.
PAR. 19. Respondents Perpetual Encyclopedia Corporation, Source
Research Council, Inc., and "\Valter H. Gorham, trading under the
name and style of North American Publishing Co., supplied to their
salesmen, for use in selling their encyclopedia, large 4-page advertisi.ng folders, called broadsides. These broadsides were printed. by
respondent Perpetual Encyclopedia Corporation and sold by them
to the other respondents. On the first page appears the name of
Source Research Bureau, in the case of those used by respondent Perpetual Encyclopedia Corporation; Source Research Council, in the
case of those used by respondent Source Research Council, Inc.; and
The American Reference Library, in the case of those used by respondent ·walter H. Gorham. Practically the whole of the first page
is taken up with a list of about 125 names of prominent educators,
public men and other prominent men. These names appear under
the heading The Service Staff in the broadsides used by respondent
Perpetual Encyclopedia Corporation; Editorial Staff in the ones
used by respondent Source Research Council, Inc.; and Partial Staff
List in the ones used by respondent Walter H. Gorham. The names
appearing on the broadsides are taken from a list of names of prominent men and educators appearing in the front of the first volume of
the encyclopedia. As different issues of the broadsides were printed
many of the names were changed, some being eliminated and others
added. These names are referred to by the salesmen as the names
of men who contributed articles to the encyclopedia, and who were
members of the research bureau staff. The said statements of salesmen are false, deceptive and misleading, because none of the men
whose names appear on the broadsides contributed any articles to the
encyclopedia, and none of them were members of any staff maintained by the research bureaus of said respondents to whom questions
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could be referred by subscribers for answer, and no questions were
ever referred to them by respondents.
Another page of the broadsides makes the statement " Service by
200 specialists", followed by the representation that "the world's
best-known scientists, men of letters, and other experts in specialized
knowledge" had contributed directly to the work, or had been consulted in its preparation. The further statement is made "Authority:
Every important article written by a· specialist." All of these statements and representations are false, deceptive, and misleading, because in fact respondents do not maintain 200 specialists, or any
specialists, to render service to their subscribers; the articles contained in the encyclopedia were not contributed by leading scientists,
men of letters, and other experts; and the important articles were
not written by specialists, as the encyclopedia was prepared by a
few compilers who wrote all the articles, as described heretofore in
paragraph 3, and the articles which were sent to authorities of cities,
colleges, or other institutions, to be reviewed were prepared in advance by one of the said compilers, and in many instances were not
read by the person to whom they were referred for revision.
The semiannual loose-leaf extension service is described in said
broadsides as consisting of" papers prepared in answer to important
economic and scientific questions sent in by the cooperative members", and as "an authoritative resume of all important events."
These statements are false, deceptive, and misleading, because the
semiannual loose-lea£ supplements consist practically entirely of
articles clipped from daily newspapers and magazines, together with
pictures, and they do not contain articles prepared by authorities,
but are compiled by clerks in the offices of respondent Perpetual
Encyclopedia Corporation. Said supplements do not contain papers
prepared in answer to questions sent in by cooperative members pertaining to important economic and scientific questions.
Salesmen were instructed in the use of said broadsides by said
respondents, and were supplied with copies of the broadsides to use
in soliciting sales to prospective subscribers. At a certain point in
the sales talk, which salesmen were required to learn, they were
instructed to show the broadsides to the prospect, and call attention
to the various statements and representations contained therein. Said
broadsides were used in the way and manner indicated by said
salesmen.
PAn. 20. Respondent Perpetual Encyclopedia Corporation printed
in the front part of the first volume of its encyclopedia, which it
sold at retail under the names Source Book and Home and School
Reference Work, and which it sold at wholesale to respondents North
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American Publishing Co., Inc., and Walter H. Gorham, trading
under the name and style of North American Publishing Co., under
the titles Home and School Reference ·work and American Reference
Library a list of about 200 names of distinguished persons, comprising principally college and university presidents, State and city
superintendents of schools, and prominent men and women in official
and other walks of life. These names appeared under the heading
"Contributors, Reviewers and Revisors." The salesmen for respondents Perpetual Encyclopedia Corporation, Source Research Council,
Inc., North American Publishing Co., Inc., and Walter H. Gorham,
trading under the name and style of North American Publishing Co.,
were instructed to call the attention of subscribers and prospective
subscribers to the names of said prominent men and women, and
to state that said men and women had contributed articles to the
encyclopedia, or had reviewed and revised articles included in said
encyclopedia, and the sales talks prepared for and supplied to said
salesmen included such references to said men and women.
Among the names appearing in said encyclopedia were those of Miss
Jane Addams, social settlement worker, Hull House, Chicago, Ill.;
David P. Barrows, president of the University of California, Berkeley,
Calif.; Dr. W. W. Campbell, director of the Lick Observatory, University of California; Mr. Hamilton, California, also a former president of the University of California; Rev. John 1V. Cavanaugh,
former president of University of Notre Dame, South Bend, Ind.;
Lotus D. Coffman, president of the University of Minnesota, Minneapolis, Minn.; 0. L. Elliott, registrar, Leland Stanford University, Palo Alto, Calif.; S. 0. Hartwell, superintendent of schools,
St. Paul, Minn.; Forrest R. Moulton, professor of astronomy, University of Chicago, Chicago, Ill.; Orville C. Pratt, superintendent of
schools, Spokane, Wash.; H. M. Raymond, president Armour School
of Technology, Chicago, Ill.; ·walter Dill Scott, president Northwestern University, Evanston, Ill.; William Howard Taft, Chief
Justice of the United States, Washington, D.C.; P. C. Tanning,
deputy State commissioner of education, St. Paul, Minn.; "William
A. Wirt, superintendent of schools, Gary, Ind.; Rufus B. Von Kleinschmid, president University of Arizona, Tucson, Ariz.; Ernest H.
Lindley, president University of Kansas, Lawrence, Kans.; Charles
Evans Hughes, Chief Justice of the United States, Washington, D.C.;
and P. C. Harris, Adjutant General of the United States, 'Vashington, D.C. "With the exception of the late Chief Justice Taft,
Chief Justice Hughes, and Gen. Harris, the other individuals whose
names are listed herein appeared as witnesses in this proceeding,
nnd testified on behalf of the Commission.
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Each one of these men and women were specifically asked whether
they had prepared any articles for inclusion in the encyclopedia under the names Source Book, Home and School Reference Work or
American Reference Library; whether they had reviewed or revised
any articles for said encyclopedia und~r any of the titles under which
it was sold; whether they were on any editorial or other staff maintained by said respondents to answer questions sent in to them; and
whether their names were being used in the said encyclopedia with
their consent, or whether they objected to the use of their names.
In every instance the persons who a2peared and testified stated that
they had not prepared any articles for the said encyclopedia under
any name; that they were not, and never had been, members of any
editorial or other staff maintained by respondent Perpetual Encyclopedia Corporation, and had not answered any questions referred
to them by said respondent, and that no questions had ever been referred to them; that they had not authorized the use of their names
by said respondent, and, in fact, did not know that their names were
being used in this way, and most of said persons objected to the said
use of their names by said respondent.
In some instances these witnesses testified that articles concerning
the institution or city with which they were connected had been sent
to them at some time in the past for revision, and that such articles
had been referred to their secretaries or other persons for revision.
In only four instances did the witness recall having received and
checked any article submitted by respondent Perpetual Encyclopedia
Corporation, and in each of these cases the witness did not consider
that the correcting of statistical figures appearing in the articles
made them contributors, reviewers and revisors of the encyclopedia,
and they had not given permission to use their names in this way.
Miss Jane Addams stated that she did O.K. a biographical sketch
of herself which was sent to her already prepared; Rev. Mathew J.
Walsh, C.S.C., afterward president of Notre Dame University, prepared some articles upon Catholic subjects by direction of Rev. John
W. Cavanaugh, president of Notre Dame University, but did not
authorize the use of his name and did not know it was being used
until 1925. Prof. P. C. Tonning checked some figures in an article
submitted by H. M. Dixon, but gave no authority to use his name,
and Prof. 0. C. Pratt checked and corrected some figures in an article relating to the city of Spokane, but gave no authorization to
use his name, and did not know it was being so used.
As before stated, when the encyclopedia was being compiled by
H. M. Dixon, articles were prepared and sent to various persons
throughout the country connected with institutions or cities eon-
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taining information regarding said institutions or cities, with the
request that the person to whom addressed look over the material und
correct any inaccuracy in it. The articles submitted consisted entirely of biographical sketches and articles concerning the city,
State, or institution with which the person was connected, and were
not scientific or articles of similar character. Accompanying the
prepared article was a letter making the request that the article be
corrected, and in an obscure paragraph would be a request that the
name of the person could be used by the publishers in their encyclopedia. This request, however, was only made of the more prominent persons addressed. Unless that specific request was answered
and the person made an objection to the use of his name, the name
was printed by respondent Perpetual Encyclopedia Corporation
as a contributor, reviewer, and reviser. If no reply to such request
was made, the name was used provided the individual was of 3Ufficient prominence to appeal to the publisher as of advantage to his
publication. At the time the encyclopedia was first prepared in
1912 to 1914, and again at the time of the revision made in 1922,
such articles and letters were sent to various individuals whose
names appeared in the encyclopedia. Clarence J)ixon, who is a
nephew of H. M. Dixon, the original compiler of the encyclopedia,
and who was retained by respondent Frank J. Mackey for sometime
in the employ of the respondent Perpetual Encyclopedia Corporation, testified to this method of preparing the encyclopedia.
With few exceptions the names of prominent educators and others
used in the encyclopedia were those of men who were distinguished
and well known as writers and teachers of particular subjects, such
as Dr. Walter Dill Scott, who is well known as a writer and teacher
of psychology; Dr. Forrest R. Moulton, who is known as a writer
and teacher of astronomy; Dr. Ernest H. Lindley, well known for
his work on psychology; Dr. Lotus D. Coffman, an expert on education; Dr. David P. Barrows, a distinguished writer and teacher of
political science; Dr. Rufus B. Von Kleinschmid, a recognized
writer and teacher on psychology, and many others. Many of the
witnesses who testified for the Commission stated that they did not
answer the request that their names be used, and did not know that
such use was being made of their names until their attention was
called to it. In a few instances they wrote to respondent Perpetual
Encyclopedia Corporation specifically objecting to the use of their
names, and usually in such cases said respondent removed the name
of the person objecting from the list which appeared in the next
issue of the encyclopedia. Unless such specific objection was made,
however, the use of the names was continued. In the edition pub-
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lished by respondent Perpetual Encyclopedia Corporation in 1929,
many changes were made in the list of names appearing in the front
of volume 1 of the encyclopedia. This edition of the encyclopedia
was issued after the beginning of the hearings in this proceeding.
In replying to a Jetter written by Prof. H. M. Raymond, president
of the Armour Institute of Technology, relating to a. controversy as
to what Prof. Raymond had written for the encyclopedia, the secretary of respondent Frank J. Mackey wrote:
In our examination we have not to date been able to find where Mr. Dixon
found the name of a single educator among the editors, contributors, and
reviewers who has not actually contributed an article.

Respondent Frank J. Mackey was fully informed at the time he
acquired the plates of said encyclopedia from H. M. Dixon as to
the manner in which the lists of contributors, reviewers, and revisers
had been obtained, and the letter above quoted was dated subsequent
to the beginning of the investigation in this proceeding, and at a
time that said respondent Mackey had been informed of the questioning by the Commission of the use of these names.
The names of the late Chief Justice "William Howard Taft and of
Chief Justice Charles Evans Hughes were used without asking the
consent of either of said jurists, and such use was attempted to be
justified because short biographical sketches were mailed to them by
H. M. Dixon and returned after some corrections had been made by
their secretaries. No permission has ever been received by said
respondent for the use of the name of Adjt. Gen. P. C. Harris, and
such use was based on an article regarding the Army of the United
States which had been sent to his office.
The correcting of a statistical or biographical article, or an article
relating to an institution, city, or State, does not make the one doing
it a contributor to the publication in which it is used, and in the
opinion of the witnesses called by the Commission does not make such
person a reviewer or reviser of said publication. Before including
the names of any individuals in a publication, specific consent,
therefore, should be obtained, and the lack of such consent renders
the use of such names unauthorized. The witnesses called by the
Commission were from widely separated parts of the country, and
were chosen at random from the names published in the encyclopedia.
Their testimony is considered representative of the parties whose
names appear in said encyclopedia, and the Commission finds that
the use of the names set forth in volume 1 of the encyclopedia published by respondent Perpetual Encyclopedia Corporation is false,
deceptive, and misleading, because in fact said parties did not contribute any articles to the said encyclopedia, and were not reviewer~
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or revisors of said encyclopedia, and the use of their names by said
respondent was for the purpose of misleading and deceiving the
public into believing that such prominent persons were in fact persons who wrote articles relating to the special subjects which said
prominent persons were identified with, which were included in said
encyclopedia, or who revised and reviewed articles included in the
encyclopedia.
Respondents Source Research Council, Inc., North American
Publishing Co., Inc., and \Valter H. Gorham, trading under the name
and style of North American Publishing Co., used the names of said
persons in the same way and manner as did respondent Perpetual
Encyclopedia Corporation, and salesmen for the said respondents
made the same use of the said names as did salesmen for respondent
Perpetual Encyclopedia Corporation.
P .AR. 21. Respondents Perpetual Encyclopedia Corporation and
Source Research Council, Inc., prepared .and supplied to their salesmen sales talks which said salesmen were required to memorize and
repeat to the representative of the respondents :who employed them.
After learning the sales talks said salesmen were instructed to repeat
it to prospective subscribers in soliciting sales of the encyclopedia
sold by respondents. Said respondents employed many salesmen who
had long experience in selling subscription books, and these salesmen were allowed in many instances to use sales talks which they
had used in selling other subscription books. The sales talks supplied to salesmen by representatives of said respondents were in
printed, mimeograph, or typewritten form, but were practically
identical in wording. One of these sales talks, for use in sales to
parents, is as follows:
Are you Mrs. A. D. Miller?
I am Miss Smith and I am calling on you at the suggestion of the teachers
of the Longfellow School. I am informed that you are president of the P.T.A.
of the Longfellow School, that you take an active interest in the school work,
that you are well known in this community, and that your name would be
pelpful to us in a campaign (don't say sales campaign) to be put on here
next fall.
I represent the Source Research Council; next November they will put on
sale here a new encyclopedia, and I am in Zenith today in advance of the sales
campaign to do a little preliminary advertising. My visit to you is not one of
salesmanship, but of explanation.
I have been instructed to arrange for placing in Zenith 20 complimentary
sets of this new work for advertising purposes, in order to get the work known.
Naturally they expect me to place these advance sets with influential families.
I don't know who's who in the community. I am in the city today only, and
so we get the schools to select those who are to receive these complimentary
~ets. The teachers spoke very highly of you. They said you have two chll-
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dren in Longfellow School, one just entering high school, that you are an unusually intelligent and thoughtful mother, one who would appreciate and use
an encyclopedia. (Adapt this, of course, to the actual data you have. Obviously in culling on another type of prospect, your approach must be modified.
For example, in calling on a club woman without children, you say you are
calling at the suggestion of the president of the club, or whoever did suggest
the prospect).
I am here to explain just what you are to receive and just how we hope to
profit by giving you an encyclopedia. (You probably bave been invited in before this point has been reached. As soon· as you enter the home, take a look
at the books. It you observe any loose-leaf encyclopedia or any other encyclopedia that looks new, cut short your Interview. Time is money. Don't waste
it. Go on to another prospect). Of course it is not philanthropy; we ask
that you grant us permission to use your name as an owner of the encyclopedia.
I will show you just how we wish to use your name. (Produce reference sheet
at this point-not one second sooner.)
(1)

OWNERS

REFEBENOE SHErr

Up here (indicate) we will put the names of Zenith owners, and down here
(indicate) we will publish their opinions. We will use this to circularize the
city before the sale starts. Now we don't aRk you to commit yourself in advance to an endorsement-all we ask is your unbiased opinion after you have
used the set several months.
Over here (turn page) you see who is responsible for this big undertakingsuch eminent scholars as (indicate four nationally known men). Over 200
educators of this standing have been working for 5 years and there bas been
invested $2,000,000 in bringing out a new American-edited encyclopedia-one
that would give full credit to things American, in contrast with most encyclopedias which, as you know, are of British origin.
In addition to the encyclopedia (turn page) these scholars maintain (point
us you read) the Source Research Council (point us you read) "an economic
and scientific consulting service" for (point to each word) "Business executives, business and professional men, parents, teachers, club women and children." They answer questions. offer suggestions, help solve problems, prepare
club papers, speeches and debates.
When this encyclopedia came on the market a few months ago, the publishers
tried to market it by magazine and billboard advertising.
(2)

PRODUOE

An SHEET

You may have noticed this ad in the Post recently. But they found this
advertising very expensive. I wonder if you have any idea what a single page
In the Post costs for one insertion? (Give prospect a chance to comment.)
I think you will be surprised when I tell you it costs $7,000. And then its
not direct selling. All they got back was thls coupon of inquiry (point). They
had to send out a salesman to close the sale, and the salesman found hlmselt
up against this difficulty; everyone said, "we never heard o! this encyclopedia;
we know of the Brittanica; we know of the New International, but we don't
know of this one. Who's got it that we know and what do they think of
It?" So they decided to discontinue this expensive magazine advertising after
they had invested half a million dollars that way, and in place of it to appropriate a sum to place a few complimentary sets in each community for advertising purposes about 4 to 6 months before the regular sale starts.
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(You now have had ample opportunity to measure your prospect, to study
her general attitude and comments. If her failure to react favorably leaves
you In doubt you might at this point try a question "Mrs. Mliler, do you have
any recent encyclopedia? " If she is coming your way she will usually tell you
that she has not. This commits her and settles one important fact for you.
You might follow this question with: "Do you expect to continue to live in
Zenith? You see we are required to place these complimentary sets only with
those who will live here." Either or both of these questions can be omitted.
Judgment must be used, but in four cases out of five they will be found
helpful.)
Next January we are going to begin In Zenith a house-to-house campaign
and( 3) PRODUCE STRETCHES

this encyclopedia will go on sale at that time at $130. It contains 100,000
subjects, 3.000 illustrations, a complete record of everything man has done or
thought down to 1928. This Is a Keratol binding. It is not leather. It Is called
the duco finish. It Is a new method of bookbinding that has been treated
by a recently discovered process that makes it impervious to moisture, insects
or mice. The manufacturers claim it could be left on the fioor of a damp
basement for a year without injury.
One valid complaint against every encyclopedia hitherto published Is that 1t
gets out of date. It's not too much to say that, at the rate the world moves
today, an encyclopedia depreciates in value at least 10 percent a year, so that
at tbe end of 10 years, it's like an old city directory-obsolete and of no value.
But this encyclopedia Is not permitted to get out of date. Every 6 months
owners receive additional loose-leaf pages, a pictured review of important
events. These new pages are sent perforated so they fit into the extra binders.
This Is the way It works:
( 4) PRODUCE PROSPECTUS

All you have to do is to give a turn of these thumb screws (place thumb
nalls in l!roove), remove the screws, pull back this fiap (indicate), there are
two posts underneath. The new, perforated pages are fitted over the posts, and
t.he encyclopedia is right up to the minute.
I want to take just a minute to call you attention to one or two of the
wonderful features of this great work. I simply must finish in Zenith today
as I have to leave this afternoon for Ka1amazoo. (Open prospectus to page of
type opposite illustration, The Thinker.)
(5) PROSPECTUS TALK

For the first time in the history of encyclopedia making, consideration bas
been given the eyes of the reader. This type and the spacing have been
scientifically adjusted by a group of eye specialists. They claim this could be
read all day without eyestrain or fatigue. Mrs. Babbit with whom I placed a
set yesterday, remarked that a monumP.nt should be erected to the man who
sponsored this idea.
I placed one of these sets yesterday with 1\Irs. Gotrocks and she asked me to
show her a complete article so that she might judge how much space is devoted
to a given subject. I think that's a fair question. This article on Central
.America_ Is complete beginning here (turn all the pages and indicate) and
ending down here.
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Now in addition to the encyclopedia they maintain the Source Research
Council. (Sit back relaxed with nothing In your hand). This is something
new in the history of civ1IIzation. The idea originated 6 years ago with
President Burton of Zenith University. lie was seeking some method whereby
the knowledge and inspiration of our great universities could be placed at the
disposal of the general public. He invited over 200 of the leading scholars of
the country to cooperate with him. For 5 years they have been helping people
and I want to show you some of the ways they have been of service.
Next January this big new encyclopedia wlll be put on sale in Zenith at $130
and there will be a crew of salesmen here making a house-to-house canvass.
(6) PRooucm WHITI!l CoNT!l.!CT

I want you to know the terms under which the sale will then be conducted.
In fact I want ~~ou ~o see the contract that our salesmen will use at that time.
Now you have nothing whatever to do with this contract, but I think it only
fair to you to show you exactly what we propose to do.
First (indicate), they will sell the encyclopedia, Second (indicate), they wl!l
agree to keep it up to date for 1 year, Third (indicate), they '\\ill furnish the
research service for 1 year. Fourth (indicate), they will give the monthly forecast of business for 1 year. All of which will be offered at $130 (indicate).
Then (pick up ad sheet and indicate at bottom) for the loose-leaf service a
charge wlll be made of $10 a year and for the research service (indicate) $12
yearly. This makes a total of $22 for all the services that go with the encyclopedia, and this is where the company hopes to make its profit, as there is no
further selling expense after the books are once placed in a home.
But for you, Mrs. Miller, and for two others in this school district (pick up
owners reference sheet showing names of owners) I am authorized to make
this special confidential advertising proposition. If you are willing for us to
list your name as an owner and be willing to give a 3.0 or 40 word letter of
opinion, they wlll present you with this encyclopedia immediately-that is you
wlll receive it within a week or 10 days-they mark your bill paid, and then
they wlll offer you this special confidential inducement to keep it up to date by
the loose leaf extension at the wholesale cost of production. Our auditors
have figured this up to the penny and it is just five-ninety-five a year. In other
words, they give you the bqoks and give you the resenrch service, and ask you
to pay just the actual manufacturing cost of assembling, writing, editing, Ulustratlng, printing, and binding the additional yearly pages to keep your work
up to date.
( 7) PBODUCE RESEARCH CERTIFIOATI!l

Each subscriber receives a certificate for the research service. You are assigned a number (indicate) and when you write in for any information or advice, you simply give your name and number and the information comes back to
you by return mall. This privilege is not transferable outside of your own
family. Any member of your household may use it during the 1o-year period.
The only limit placed on you is 500 questions during the 10 years, an average
of one question a week.
(8) PRODUCE COUPON BooK
You also receive a coupon book for the loose-leaf extension. There are 20
coupons, one for each 6 months during the 1o-year period. All you have to do
every 6 months is to write your name and address here, tear off the coupon and
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mail it to the Source Research Council. They will send you the new looseleaf pages and the extra binders as needed. The reason they require you to
r;end in a coupon each 6 months is because so many families move about in 10
years they can't afford, on these special terms, to keep a record of the changes.
(9) OPEN TO CUllRENT EVENTS

I would like to show you a few of the up-to-date features of the work.
(Thoroughly familiarize yourself with the current events pages and be prepared to point out at least 10 new articles.)

(10)

PRODUCE

Two

BLUE CONTRACTS

Here is the special advertising contract I am authorized to make with :you
and two other families in this community, in order to get the use of your name
and to get our work known. If you are willing for us to use your name as an
owner and agree to give a 30 or 40 word letter of opinion within 4 months,
they will, first (indicate), give you the encyclopedia immediately-that is you
will receive 1t within a week or 10 days-with your bill marked paid (point
down to stretcher on the floor). Second (indicate), they bind themselves to
furnish you the loose-leaf extension service for 10 years, keeping your encyclopedia up to date for 10 years, sending you a pictured review of current events
every 6 months.
Third, they bind themselves to give you the research service-the consultation privilege-for 10 years.
Fourth, they send you the monthly business forecast for 1 year.
All of this figures up for the whole 10•year period at five ninety-five a year.
Only fifty nine fifty for everything, the encyclopedia, the 10 years of loose leaf
extension, the 10 years of research privilege and monthly business forecast.
In other words, Mrs. Miller, you pay nothing for the encyclopedia, nothing for
the research or consultation service, nothing for the monthly business forecast,
and only the actual, mechanical, wholesale cost of production of the extra
loose-leaf extension pages, which has been found to be only fifty nine fifty for
the entire 10 years.
This contract you see (Indicate) covers the period from 1928 to 1938. We
make it in duplicate. You keep a copy and I send a copy to the company. The
contract shows just what you are to receive and just what you pay. (Hand
contracts to prospect.)
Now you don't have to liquidate this little service charge In advance. You
can take care of it In any way that suits your convenience-just name your own
terms, just fill in the terms of the contract (indicate) any way you wish.
(11)

PRODUCE DUPLICATES OF PREVIOUS SALES

I can show you how some of the others have been taking It. Rev. Gentry
said he would pay it in six months (show contract with $10 attached). He
gave me $10 and said he would pay $10 a month. (Show 6 to 12 duplicates
with money attached. None of the contracts should show monthly payments of
less than $5 a month. Except on rare instances don't take orders calling for
less than $5 initial payment and $5 monthly. The company will accept payments of $4 monthly occasionally-about 1 in 10. But if you are confining your
work to the representative and most influential people, as we expect you to do,
there wlll be no difficulty In keeping the monthly payments up to at least $5.)
632-33--33
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BLUE PRINT

This w!II serve to visualize for you the scope of this research service. This
ts such a big thing It is not always easy for one to fully grasp its size and importance. Every department of human knowledge from accounting (indicate)
through (let pen indicate up and down the various columns) to travel. Why
they even offer suggestions of an educational nature If you make a tour of
Europe or this country. They wlll even plan the trip. (Point and read.)
Special outllne for club papers, speeches and debates. Any question or problem which you or any member of your family has for 10 years can be submitted
to the foremost authority in the world In that field, and be answered promptly.
(Don't press your prospect for an order. Let the sale make Itself. Of course,
if the prospect is ready to sign, don't delay-getting signature, but In most cases,
the prospect wants to weigh the matter before signing. At such times, you
should show some additional feature of the prospectus as the American History
charts, the president's administration graphs, the silk feature, or astronomy.
If there are young children in the home show the below-school-age features.
You can also show additional research material and tell of some of the practical
ways In which the research service has helped people. You can show the bill·
board photos, the letters of endorsement, the monthly business forecast. Don't
repeat. Show something new each tlme. Tell something new.)

The above sales talk was used by salesmen of respondents Perpetual Encyclopedia Corporation and Source Research Council, Inc.,
in soliciting sales of the encyclopedia sold by them. In one of the
printed copies of sales talks used by salesmen of respondent Perpetual Encyclopedia Corporation the statement is made that the
salesman represents the Source Research Bureau. This Lureau was
incorporated by respondent Perpetual Encyclopedia Corporation,
and was a part of the organization of said respondent. Lead letters
were sent out in that name, and many of the contract forms used by
that respondent bore the name Source Research Bureau. In the
typewritten and mimeographed sales talks used by respondent
Source Research Council, Inc., the statement is made that the salesman represents Source Research Council.
Respondent Edmund P. Rucker, formerly vice president of respondent Perpetual Encyclopedia Corporation, and now and at the
time of the hearings in this proceeding a traveling sales manager in
charge of a field sales force for respondent Source Research Council,
Inc., advertised for salesmen and saleswomen for said latter respondent in various cities in the United States, and supplied applicants
who were accepted with copies of the above quoted sales talk,
required them to memorize it and repeat it to him, and then directed
them to use said sales talk in soliciting sales of the encyclopedia.
Another sales talk in evidence was for use in soliciting sales to
business and professional men. A typewritten copy of this sales
talk was given to a new salesman in Kansas City, 1\fo., by respondent
Warren T. Davis, president of respondent Source Research Council,
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Inc., who also supplied him with a sales kit, and instructed him in
the use of the sales talk and sales kit. This sales talk, among other
things, sttttes that the encyclopedia is being given away free, that
the regular price of it is $130, and that it will " answer any question
pertaining to any subject either for a business or professional man."
Respondent Davis instructed the salesman to show the prospective
subscriber the $130 contract form, but to have him sign the $69.50
which he stated was an advertising offer, and to state that the semiannual loose-leaf estension service and research bureau privilege
would cost $12 a year after the first year, to "other people", and
that the books were therefore worth $238. Respondent Davis also
supplied him with a. number of post cards which had been sent in
by persons who received the lead letters. The salesman spent several weeks calling on prospects and attempting to sell the Source
Book, using said sales talk, and then left the employ of respondent
Source Research Council, Inc.
Copies oi a different printed sales talk used by respondent Perpetual Encyclopedia Corporation in soliciting sales to parents are in
evidence. This sales talk gives the salesmen instructions as to how to
present the encyclopedia. Included in the sales talk is the following:
AT THE

DooR

(Never call at a home without knowing the names and grades of the children,
also the school the chlldren attend and the school principal.)
Good morning, is this the borne of Walter Jon<'S who attends Longfellow
School?
It is.
Are you Walter's motber?
Yes.
I am Miss Brown and I am calllng on the mothers.
(If prospect insists on knowing something of the nature of your business,
say : It is in regard to tbe school project work.)
Mrs. Smith, the mothers are being visited at this time in o. movement to make
the school work more etrectlve under the new methods of teaching.
About 200 teachers were chosen to prepare lessons In all the grades from the
kindergarten to the last year of high school. They have worked out a wonderful chart plan which is proving a blessing to mothers, teachers, and pupils.
Under this new plan, the puplls get their research work quickly, effectively, and
lastingly. It has proven such a splendid success that we want every mother to
know about it.
YouNG MoTHER TA.I.K
Mothers of chlldren below school age are being visited at this time in a
movement to improve the school work by enlisting the mother's cooperation in
laying the proper educational foundation before the child enters school.
First, the teachers have provided for the young mothers a discussion 1n plain
language entitled (point) "Before School Life Begins."
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CURRENT EVENTS

A staft of editors, writers, photographers, and illustrators is maintained in
every part of the world. Every 6 months they prepare a review of current
~vents, highly picturized, and this review is sent to you on pages that are
perforated to fit your loose-leaf binders.

PAR. 22. Respondent Walter H. Gorham, trading under the name
and style of North American Publishing Co., supplied to his salesman sales talks similar to those described above, and instructed them
to use such sales talks in soliciting sales of the encyclopedia under
the titles "Home and School Reference Work" and "American Reference Library." Raymond Harbaugh, of St. Louis, Mo., worked for
said respondent selling the encyclopedia throughout the Western
States. He was told by respondent Walter H. Gorham, and by said
respondent's brother Norton Gorham, to state to the prospective
subscriber that sets of the encyclopedia were being given free to a
few people in the city in exchange for a letter of recommendation;
to show the $130 contract to the prospect, but to have him sign an
advertising contract for $59.50; to show the broadsides and advertising sheets, and to make the same representations about them as were
made in the sales talks used by respondents Perpetual Encyclopedia
Corporation and Source Research Council, Inc.; and to make many
other representations which are made in the sales talks hereinbefore
described. Said Harbaugh made sales to subscribers by means of
said sales talks in various States of the United States.
Prior to the time he worked for respondent ·walter H. Gorham,
said Harbaugh worked for respondent Perpetual Encyclopedia Corporation selling the encyclopedia under the title Home and School
Reference "Work, and made similar representations to prospective
subscribers as those set forth above. Correspondence between Harbaugh and respondent II. F. McGee, at that time vice president of
respondent Perpetual Encyclopedia Corporation is in the record.
PAR. 23. Respondent North American Publishing Co., Inc., instructed its salesmen and representatives in the use of similar sales
talks as those hereinbefore described, and said salesmen and representatives made such statements and representations to prospective
subscribers in soliciting and selling the encyclopedia under the title
Home and School Reference 'York. A number of witnesses who had
purchased the encyclopedia believing in the truth of such statements
and representations testified in this proceeding.
PAR. 24. The statements and representations made in the sales talks
described in the three preceding paragraphs are false, deceptive, and
misleading. The general method of sale of the encyclopedia followed by all of the respondents, as is shown in the above-described
sales talks and in the lead letters heretofore referred to, is to make
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subscribers and prospective subscribers believe that they are to be
given a set of the encyclopedia free, in exchange for a letter of recommendation, and that it will only be necessary for them to pay for
the loose-leaf supplements which keep the encyclopedia up to date.
In truth and in fact, respondents do not give and never have given
any set of the encyclopedia away free for advertising purposes, or
in exchange for a letter of recommendation, or because the person
solicited was prominent in the community; do not return and never
have returned to the subscriber a bill for the books marked "paid"
when the books are delivered; do not ask and never have asked for
any opinions of the encyclopedia from such subscribers; do not intend to have and never have had a sales campaign in various communities at a later date to sell the encyclopedia to the general public
other than the sales made by their salesmen and representatives at
the time the sales talks are being given; and said price of $59.50 is
not intended to only cover the cost of the loose-leaf extension service,
but is principally for the books, and also covers the additional items
included in the contract or order form, as set forth in paragraph 13
herein. In another respect said statements and representations with
reference to the cost are false, deceptive, and misleading, because the
cost of $59.50 is not the total cost the subscriber has to pay if he
desires all of the items set forth in the contract, because he must
pay $4.80 additional in order to receive the loose-leaf supplements
for ten years, as hereinbefore described.
The statements and representations with reference to the giving
away free of the encyclopedia made by their salesmen and representatives, as set forth herein, are the regular method of sale by
which respondents sell the encyclopedia under its several titles
throughout the United States, and when subscribers call to respondents' attention the aforesaid false, deceptive, and misleading statements and representations made to them by their salesmen and representatives as a means of inducing them to subscribe and pay for said
encyclopedia, respondents refuse to cancel said orders and return the
purchase price to said subscribers.
PAR. 25. The sales talks described in paragraphs 21, 22, and 23
herein are false, deceptive, and misleading in many other respects, as
follows:
The salesmen do not call on the prospective subscriber at the suggestion of the teacher of the school which her child attends, and as
a rule do not secure the names of parents of school children from
the schools·
' are not making a preliminary advertising campaign
. The salesmen
ln advance of a sales campaign to be put on later, and are not calling
only on two or three prominent persons in the community, but are in-
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structed to call upon and sell as many persons as they can, and there
are not any sales campaigns put on at a later date in these cities;
The encyclopedia is not a "brand new encyclopedia", but, as has
been heretofore shown in these findings, was prepared in about 1911,
and has had only one thorough revision since that time;
The salesman is not calling for the purpose of explaining the
encyclopedia, but is there for the purpose of making a sale;
There were not 200 prominent scholars and authorities" responsible for this great work" who have been working five years preparing
it at the expense of more than $2,000,000, because the encyclopedia
was prepared, as shown hereinbefore, by H. M. Dixon and a few
educators in his employ, and it did not take five years for the
compiling of the said work;
There is no "economic and scientific consulting service" maintained by the 200 prominent scholars and authorities whose names are
printed in the encyclopedia, the fact being that none of these persons
whose names are used answer any questions of subscribers to the
encyclopedia, as heretofore pointed out, and the research bureau is
composed of a director and one or two assistants who answer as many
questions as they can, and where the information is not readily available refer the question to certain other parties who are, however, not
those whose names are referred to by the salesmen;
The encyclopedia has never been advertised in the Post (intended
to mean the Saturday Evening Post) at a cost of $7,000 per page,
because none of these respondents has ever advertised the encyclopedia
in the Saturday Evening Post, and such magazine advertising as has
been used was in a few school magazines; and no billboard advertising has generally been indulged in by said respondents, although
at one time for an indefinite period a billboard advertisement was
maintained in Chicago by respondent Perpetual Encyclopedia Corporation. The company never spent $500,000 for magazine and
billboard advertising;
No house-to-house canvass was intended to be made in the city,
and the encyclopedia was never intended to be, and in fact never was,
sold for $130;
The encyclopedia is not a complete record of" everything man has
done or thought down to 1928 ", but is in fact out of date in manY
of its articles;
The type and spacing of the reading matter was not scientificallY
adjusted by a group of eye specialists;
.
The idea of a research bureau did not originate with Dr. Dew1tt
Burton, formerly president of Chicago University, nor did Dr. B~r
ton have anything to do with the preparation of the encyclopedll1'
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nor did he invite any distinguished editors to assist him in organizing
the Source Research Bureau;
The price of $59.50 is not the cost of production of the loose-leaf
extension pages, but in fact is the price for the encyclopedia, and in
order to obtain the loose-leaf supplements it is necessary to send
additional money to respondents;
The $59.50 cannot be paid $5.95 per year for 10 years, but must
be paid within a period of 1 year. In order to obtain loose-leaf
supplements subscribers must not only send in the coupon, but an
additional 24 cents for each issue. The article on Central America
is not typical of the length of articles in the encyclopedia, but, in
fact, is probably the longest article in the set, being 10 pages, whereas
the average length of articles is one-half page;
The salesman does not intend to leave the city the same day, but
stays there until all sets possible have been sold.
The sales talk, part of which is set forth in paragraph 21, where
the salesman states he is calling with reference to school work, is
false, deceptive and misleading, because the salesman is not interested in the school work of the children, but is endeavoring to sell the
encyclopedia. The statements in said sales talk with reference to a
staff of editors, writers, photographers, and illustrators, as being
maintained in every part of the world, is false, because in fact no
staff of any kind is maintained for the purpose of compiling and
publishing the loose-leaf supplements, the work being done by a few
employees in the office of respondent Perpetual Encyclopedia Corporation, as hereinbefore set forth.
PAR. 26. Respondent Edmund P. Rucker employed salesmen to
sell the Source Book for respondent Source Research Council, Inc.
liis general method of obtaining salesmen was to insert an advertisement in the local newspapers a few days in advance of his visit,
stating that men or women were wanted for a traveling position,
Paying $50 a week, and giving a local hotel address. The applicants
Would go to the room indicated in the hotel where respondent Rucker
Would address them, and explain the work to them. Those who
desired to take the position would be required to return the next day,
at which time respondent Rucker would supply them with a copy of
the sales talk and require them to memorize it and repeat it to him,
and also supply them with, and instruct them in the use of, a sales kit.
Six women testified in this proceeding that they had answered
such advertisements in their local newspapers, and had met respondent Rucker, been supplied with copies of the sales talk quoted in
paragraph 21, and instructed in the method of selling the encyclo-
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pedia, and some of them entered the employ of respondent Source
Research Council, Inc., and sold the encyclopedia. One of these
women was from Indianapolis, Ind., one from Muncie, Ind., two
from Toledo, Ohio, and two from Buffalo, N.Y. They were instructed by respondent Rucker to follow the sales talk as written,
and to make all of the false, deceptive and misleading statements
and representations contained therein. They all testified that they
believed the representations made in the sales talk, and also the
representations made to them by respondent Rucker, and one of his
assistants, Mrs. Thornburgh, regarding the encyclopedia. One
woman testified that she was instructed by respondent Rucker to
make the representations in the sales talk, and to state to prospective
subscribers that she represented the Source Research Bureau, and
that the encyclopedia was published by respondent Perpetual
Encyclopedia Corporation.
Respondent ·warren T. Davis, president of respondent Source
Research Council, Inc., advertised for salesmen in the newspapers in
Kansas City, Mo., and supplied those who answered with a sales talk
intended for use with business and professional men, and told them
to memorize it. One man testified that he was given a sales kit,
together with two contract forms, one for $130 and the other for
$69.50, and that respondent Davis told him to sell the encyclopedia
for $69.50, but to show the $130 contract and represent that that
was the regular price of the set. In the sales kit supplied to him
was the advertising sheet to be represented as from the Saturday
Evening Post, a photograph of a billboard advertisement of respondent Perpetual Encyclopedia Corporation, and other material.
Respondent Davis instructed him to represent to prospective subscribers that they were being given the encyclopedia free of charge
and paying only for the loose-leaf extension service.
In securing prospects upon whom to call in soliciting the sale of the
Source Book, respondent Edmund P. Rucker in some instances visited
the public library of a city and secured the names o[ club women and
presidents of parent-teachers associations from the city directory.
He also visited the several banks in the city and secured blank checks
from them, which he filled out in the name of respondent Source
Research Council, Inc., and signed the names of the women which
he had secured from the city directory to said checks, and filled in
the names of said women to blank contract forms, then gave the
contracts and checks to his saleswomen with instructions that the
contract8 and checks were to be shown prospective subscribers upon
whom they called, and represented as being contracts signed by, and
checks given by, said women for subscriptions to the encyclopedia.
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Said saleswomen to whom these contracts and checks were given were
further instructed that if the prospective subscribers became suspicious, they were to get out of the house as soon as possible.
Respondent Edmund P. Rucker had been vice president and sales
manager of respondent Perpetual Encyclopedia Corporation, and
was in the employ of that company for a number of years, and was
well known to respondent Frank J. Mackey. His methods of
selling the encyclopedia were known to respondent Mackey and to
respondent Warren T. Davis, vice president of respondent Source
Research Council, Inc., and they permitted him to use such methods
as he saw fit in the sale of the encyclopedia, and approved his said
methods by accepting and trying to enforce collection of contracts
secured by such means.
PAR. 27. Salesmen employed by respondents Perpetual Encydopedia Corporation, Source Research Council, Inc., and "\Valter
H. Gorham, trading under the name and style of North American
Publishing Co., with the knowledge and approval of said respondents, in soliciting the sale of and selling the encyclopedia published
by respondent Perpetual Encyclopedia Corporation under the titles
Home and School Reference '\York, Source Book, and American Reference Library, made the false, deceptive, and misleading statements
and representations contained in the sales talk set forth in paragraph 21 and in the other sales talks described in paragraphs 21 and
22 to subscribers and prospective subscribers of said encyclopedia,
and said subscribers purchased the said encyclopedia in the belief
that the said statements and representations were true.
Salesmen and representatives of respondent North American Publishing Co., Inc., with the knowledge and approval of said respondent, in soliciting the sale of and selling the encyclopedia under the
title Home and School Reference Work, made similar statements to
those contained in the aforesaid sales talks, especially the statements
and representations to the effect that the said encyclopedia was being
given away free in return for a letter of recommendation of the
work, and the statements and representations with reference to the
prominent men who are contributors to the encyclopedia and members of the research bureau, to subscribers and prospective subscribers of said encyclopedia, and said subscribers purchased the said
encyclopedia in the belief that the said statements and representa.tions were true.
Respondent George A. Seiler employed salesmen under his direciion on the Pacific coast and in the Western States to sell the encyclopedia under the titles Home and School Reference 'York and
Source Book, and said salesmen made the false, deceptive, and mis-
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leading statements and representations contained in the aforesaid
sales talks to subscribers and prospective subscribers of said encyclopedia and said subscribers and prospective subscribers purchased the
fiaid encyclopedia in the belief that the said statements and representations were true.
PAR. 28. Salesmen employed by respondent Perpetual Encyclopedia Corporation procured the signatures of subscribers to the
encyclopedia published by that respondent by means of various
subterfuges, tricks, and artifices, in addition to the ones heretofore
referred to, by means of which subterfuges, tricks, and artifices
the subscriber signed a contract or other obligation to purchase the
encyclopedia without knowing that the paper which he or she signed
was such an obligation.
In one instance a salesman of respondent Perpetual Encyclopedia
Corporation called at the home of a school teacher in Idaho and
solicited the sale of the encyclopedia. He obtained her signature to
a small slip of paper which he stated was not a contract for the
encyclopedia, but which was merely to get her name in order that
material concerning the books could be sent to her. She never received any material concerning the books, but did later receive a set
of the encyclopedia which she immediately returned to the respondent, with a letter advising said respondent of the circumstances under
which she signed the contract. Respondent continued to endeavor
to collect the contract price of the encyclopedia.
A school teacher in the State of ·washington was called upon by a
salesman of respondent Perpetual Encyclopedia Corporation at her
school, and said salesman made a sales talk endeavoring to sell her
the encyclopedia, and asked her to sign a slip of paper which she did
not have an opportunity of reading because of lack of time, but
which she found upon a more careful reading to be a contract. The
salesman represented that it was a memorandum which he could send
to the Los Angeles office of said respondent. The teacher immediately wrote to the company stating she would not accept the books
because of the misrepresentation made by the agent, but respondent
sent the books and endeavored to collect the contract price. In addition, said respondent wrote two letters to the superintendent of
schools of the city in which the teacher was employed, advising him
that she had broken her contract with the company.
A salesman of respondent Perpetual Encyclopedia Corporation
called upon a business man in Kansas City, Mo., and advised him
that he was to be given a set of the encyclopedia free. After signing
the order blank the salesman informed him that he would have to pay
something for the 10-year service, whereupon the prospective sub-
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scriber wrote the word " canceled " across the face of the contract and
returned it to the salesman, who stated it would have to be sent in
to the company. A short time later a set of the encyclopedia was
received by the business man who refused to accept them. Respondent Perpetual Encyclopedia Corporation continued efforts to collect
the amount of the contract.
A salesman of respondent Perpetual Encyclopedia Corporation
named Freeson, called upon a high-school teacher in Tacoma, Wash.,
and made many misrepresentations regarding the encyclopedia, and
induced her to sign a contract with the understanding it was to
insure her getting the encyclopedia free of charge. She made no
initial payment, but the agent stated he would send a check for her.
The same night she wrote to the company and explained the matter,
stating that the proposition had been misrepresented to her, and that
she would not accept the books. After receiving her letter said
respondent sent the books to her, which she refused to accept, and
endeavored to collect the contract.
The same salesman Freeson called upon a school teacher in Tacoma,
Wash., soliciting the sale of the encyclopedia. He advised the
teacher that if she would sign a card saying she would take the books
and use them for a certain length of time, and write a letter of
recommendation, he would have the books sent to her. He endeavored to have her sign a contract for the books which she refused
to do, and upon her requesting a return of the card she had signed
he refused to give it to her. A few days later he called at her home
While she was away and persuaded her mother to sign the teacher's
name on a contract. The teacher refused to pay for the books, and
explained the matter fully to respondent Perpetual Encyclopedia
Corporation, but said respondent continued to endeavor to collect the
contract.
A salesman named Green called upon a business man of Toledo,
Ohio, and solicited a subscription to the encyclopedia, and offered to
give it to him free. He asked the prospective subscriber to sign his
name on a card giving his name and address, stating that it was not
a contract. Later the books arrived and the business man wrote a
letter to the company advising them of the circumstances, and refused to pay for the books. Respondent Perpetual Encyclopedia
Corporation made continued efforts to collect the contract.
A salesman named R. E. Hodges, representing respondent Perpetual Encyclopedia Corporation, called upon an old lady of 83
Years, in Long Beach, Calif., who had been an invalid for many
years. He represented that he WaS selling the New International
Encyclopedia, published by Dodd-Mead & Co. The lady had previ-
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ously written to Dodd-Mead & Co. making inquiries regarding the
New International Encyclopedia. Salesman Hodges was at the time
selling both the Source book for respondent Perpetual Encyclopedia Corporation, and New International Encyclopedia for DoddMead & Co. After finding out that she had purchased the encyclopedia published by respondent herein she wrote a letter to said
respondent advising it of the circumstances, and also took the matter
up with Dodd-Mead & Co. The salesman for the said respondent
sold its encyclopedia to this subscriber by representing that he was
selling the New International Encyclopedia.
In many instances representatives of respondent Perpetual Encyclopedia Corporation and respondent Source Research Council,
Inc., secured the signature of subscribers to contracts by representing
that the books would be sent on approval and could be returned if
not satisfactory; by representing that the encyclopedia was particularly fitted for use in the profession to which the prospective
subscriber belonged, whether engineering, banking, medical or legal;
and by changing the terms of the contract after it had been signed
by the subscriber, and by other devices.
In the sale to the secretary of a Young Women's Christian Association in the State of '\Vashington, she wrote across the face of the
contract the word" approval" in accordance with an understanding
with the salesman that it would be necessary to secure the approval
of the chairman of the education committee of the association before
the books could be purchased. In spite of said understanding the
books were delivered by respondent Perpetual Encyclopedia Corporation, which respondent made strenuous efforts to collect the
account after being advised of the circumstances under which the
contract was signed.
Salesman for respondent Perpetual Encyclopedia Corporation
represented to a physician in Minneapolis, Minn., that the encyclopedia was particularly valuable in the medical profession; to certain
professors connected with the University of California that the
encyclopedia was a medical encyclopedia, published by Thomas Nelson & Sons, who were publishers of a loose-leaf medical encyclopedia;
to a chemist that the books would be particularly helpful to him in
laboratory work; to a landscape artist that they were especially
adapted to that profession; to an engineer that the encyclopedia.
contained technical information in structural steel work; to the
principal of a junior high school that it was the best encyclopedia
that could be had for junior and senior high-school work; to a constructor of airplanes, that it covered aeronautical engineering, with
special data on liberty motors; tQ a number of investment brokers in
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Portland, Oreg., that the services accompanying the books were
financial services, including Brookmire's, Poor's, Moody's, Babson's,
and other nationally known services; to a radio engineer that the
encyclopedia contained detailed scientific data in connection with
radio; and other similar statements to other subscribers in various
occupations.
The use of false, deceptive, and misleading sales talks and lead
letters, and the use of contracts in which an exaggerated pnce is
printed, which said price is crossed out and a much lower price
inserted, together with the use of advertising sheets showing exag·
gerated prices for the encyclopedia and services, as was done by
salesmen for respondents Perpetual Encyclopedia Corporation,
Source Research Council, Inc., North American Publishing Co., Inc.,
and ·walter H. Gorham, trading under the name and style of North
American Publishing Co., constitute subterfuges, tricks and artifices
in the sale of the encyclopedia, as do also these specific misrepresentations referred to heretofore in this paragraph, and respondents
knew that their salesmen were using such methods and authorized
and approved the use of such subterfuges, tricks and artifices in selling the encyclopedia published by respondent Perpetual Encyclopedia Corporation.
PAR. 29. Many other false, deceptive, and misleading statements
and representations were made by salesmen for the said respondents
to induce the sale of the encyclopedia sold by them, among them
being representations that the encyclopedia was approved and recommended by the superintendent of schools, when in fact it was
not so approved or recommended; that friends of the prospective
subscriber had bought the encyclopedia when in fact such statements
were not true; and that the encyclopedia was sponsored by the
parent-teachers association, when in fact it was not so sponsored.
Salesmen for the said respondents made such representations, no
matter how false and misleading they might have been, which would
enable them to make a sale to the person being solicited, and after
attention of the said respondents was called to the misrepresentations
of their said salesmen by the subscriber, said respondents refused to
cancel the contracts and return the initial payment, but made continued efforts to collect the account, and threatened to bring legal
proceedings against said subscribers.
PAR. 30. In many instances salesmen for respondent Perpetual
Encyclopedia Corporation changed the terms of the contract or
order form after it had been signed by the subscriber, or wrote the
name of a person on the contract or order form who had not in fact
signed said contract. In the case of the wife of a dentist in Indian-
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apolis, Ind., a salesman for said respondent stated that the encyclopedia could be paid for annually, but when his attention was
called to the contract stating it must be paid every 30 days, he stated
that he would cross out these words and insert the word " annually"·
He did cross out the said printed words and added other words, but
after he had left, the subscriber found that he had written in pencil
on the contract " 30 days " over the same printed words, so that the
contract required payment every 30 days. In this case also the subscriber did not sign the contract, but the agent wrote her husband's
name on the face of the contract and sent it in. Immediately upon
receipt of the books full explanation was written to respondent, but
efforts were made to collect the account.
In the case of a physician in Toledo, Ohio, the salesman agreed
that the payment should be made for the services $6 annually, but
the amount to be paid was left blank on the contract when signed
by the subscriber. The salesman filled it out so that the payments
were monthly, instead of annually. Respondent was advised of the
facts, but made efforts to collect the account.
In a case in Lansing, Mich., respondent Perpetual Encyclopedia
Corporation delivered a set of the encyclopedia to a dead man. The
books were refused. Respondent thereupon addressed a letter to the
dead man, enclosing a copy of a contract filled out in the name of the
deceased, and claimed that the contract had been signed by him.
As a matter of fact, the date of the contract was two days after the
death of the man, the occupation given had never been his occupation, and the name given as the name of his employer was that of a
company which did not exist. When advised by the family of these
facts respondent Perpetual Encyclopedia Corporation and respondent Source Research Council, Inc., which had taken over the
business of the former respondent after December 1, 1927, wrote
many letters endeavoring to collect the amount claimed to be due,
drew a draft in the name of the deceased through a bank in the
city, and wrote letters in the name of an attorney threatening to
bring suit.
PAR. 31. Respondents Perpetual Encyclopedia Corporation, Source
Research Council, Inc., North American Publishing Co., Inc., and
Walter H. Gorham, trading under the name and style of North
American Publishing Co., represented in the lead letters sent out
by them, in the advertising material supplied to salesmen, in the
sales talks supplied to salesmen, and by statements and representations made by their salesmen and authorized and approved by them,
that the encyclopedia sold by said respondents was a new, completely
revi8ed, and up-to-date encyclopedia, giving a complete record of
"everything man has done or thought down to 1928 ".
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The encyclopedia published by respondent Perpetual Encyclopedia Corporation, and sold by that respondent and respondents
Source Research Council, Inc., North American Publishing Co., Inc.,
and ·walter H. Gorham, trading under the name and style of North
American Publishing Co., under the titles "Home and School Reference \Vork ", "Source Book", and "American Reference Library",
is not a new and up-to-date encyclopedia, and is not a completely
revised encyclopedia. The facts with reference to the original compiling of the encyclopedia and the revisions which it has had have
been heretofore fully set forth in these findings. The encyclopedia,
in fact, is a publication giving more or less superficial summaries as
to information upon the topics treated. To represent said encyclopedia as a new and completely revised, up-to-date publication giving
a complete record of man's thoughts and actions down to 1928, is
false, deceptive, and misleading, and causes the public to subscribe
to said encyclopedia in the mistaken belief that such representations
are true.
PAR. 32. In endeavoring to collect the sums of money claimed to be
owing to it from subscribers who have purchased its encyclopedia in
the belief that the statements and representations made by salesmen,
and set forth hereinbefore, are true, respondent Perpetual Encyclopedia Corporation has employed the names of attorneys, and the
names of fictitious collection agencies purporting to be independent
organizations for collection of credit information and the collection
of accounts, and through these names, and by other means, has
threatened and coerced said subscribers into paying part or all of
the money due on contracts secured by fraudulent, misleading, and
deceitful statements and representations of said respondent and its
salesmen, and has threatened to make known to third parties the
claimed indebtedness by advertising in the local newspapers of the
city in which the subscriber lives, and by drawing drafts on said
subscribers through the banks of their cities.
Said respondent used the name H. M. Madden, attorney at law, 521
Monroe Building, Chicago, Ill., and had many form letters printed
in said name, and also wrote original letters on letterheads bearing
said name, which letters were sent to delinquent subscribers. The
signature of the letter was in the name of the attorney, and was put
on the letters by an employee in the collection department of said
respondent. There is, or was, an attorney by the name of H. M. Madden, but he was not engaged in the practice of law in the city of
Chicago at the time of the hearings in this proceeding, and no information regarding him could be had. Respondent Frank J. Mackey
claimed to have authority from H. M. Madden to use his name in
collecting his accounts, and to print letters and legal forms in his
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name, but was unable to produce any such authority, written or oral.
The address used on the letters was that of the offices occupied by
respondent Perpetual Encyclopedia Corporation, but was given as a
room in the building instead of the address of said building as
printed on the stationery of said respondent. The purpose was to
conceal the fact that the subscriber was in fact writing to respondent's offices, and to make him believe he was corresponding with an
attorney at law.
More recently said respondent has been using in a similar way
the name S.M. Smith, attorney at law, 521 Monroe Building. Said
S. M. Smith is a woman employee in the collection department of said
respondent, who is a member of the bar, but not engaged in the
practice of law.
Respondent Perpetual Encyclopedia Corporation used the names
of two collection agencies in collecting its accounts. One was Merchants Credit Reporting Association, and the other was International
Collection and Adjustment Bureau. Both organizations were fie·
titious, and did not exist in fact. The letters were all sent out by
the collection department of respondent, and all replies to letters
were received by said respondent. The letterhead of the Merchants
Credit Reporting Association bears the statement that it has offices
in the principal cities of the world, that it is not a collectiov agency,
and that its purpose is to gather and report credit information regarding individuals which was to be published in a credit rating book
to be distributed to merchants and business organizations. A letter
on the letterhead of this fictitious organization would be sent to delinquent subscribers inquiring why the subscriber did not pay the
account of respondent. No matter what statements were sent in by
the subscribers regarding misrepresetJ.tations of salesmen of respondent, no consideration was ever given them by respondent. The purpose of the use of such fictitious name was to coerce the subscriber
into paying the account to avoid being listed in a credit rating book
as a delinquent creditor, and to make the subscriber believe he was
corresponding with an independent collection agency.
The name International Collection and Adjustment Bureau was
used by respondent in collecting its delinquent accounts, and the
said fictitious collection agency was represented as being a wholly
independent and reputable agency engaged in the business of collecting accounts. Correspondence was carried on with all delinquent
subscribers in the name, and on the letterheads, of said fictitious
organization. In many instances when a subscriber failed to make
payments, a letter would be sent to him on the letterhead of respondent Perpetual Encyclopedia Corporation, advising that the original
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of the enclosed carbon copy of a letter had been sent to the said
International Collection and Adjustment Bureau or to S. M. Smith,
attorney. The purported letter, of which copy was enclosed, was
as follows:
We are anxious to know his holdings of real estate and personal property,
including household effects and all items of attachable value. Also report on
his bank account and general credit rating.
We are particularly interested in getting a complete report as this has been
an especially aggravated case and we are determined to press it to the limit.
Enclosed is a copy of a letter we are sending to the debtor today.

The purpose of said letters was to coerce, threaten, and frighten a
subscriber into paying his account.
In some instances letters were sent to delinquent subscribers on
the letterhead of the said fictitious collection agency stating that
the claim of said respondent had been sold, assigned, and transferred
to said fictitious collection agency, and that if payment was not
immediately made the claim would be advertised for sale in the local
newspaper of the city or town in which the subscriber lived, as
follows:
FOB SALE AT A BARGAIN

Promissory note dated December 8, 1924, in the sum of $79 given in payment
of a set of Home and School Reference Work, 10 years' membership in the
Bureau of Research, 10 years' Loose Leaf Extension Service and 12 monthly
Service Bulletins. There is a balance of $72 unpaid on this account. This
note signed by (the subscriber's name was inserted here). His business address
is - - . For further particulars write the International Collection and
Adjustment Bureau, 614 Monroe Building, Chicago, Ill.

The use of such letters to collect money due on contracts obtained
by false, deceptive and misleading statements and representations,
is highly improper, and constitutes coercion and threats amounting
practically to blackmail.
Another method used by said respondent t.o collect its delinquent
accounts was to prepare communications in the form of a legal summons, entitled " Final Notice Before Suit." Said documents were
phrased in legal language, and bore the name of the State of Illinois,
C.ounty of Cook, at the top, with a space for docket number, the
names of creditor and debtor, with the name of H. M. Madden,
attorney, at the bottom. Many of said documents were sent to delinquent subscribers by respondent. The purpose of the use of such
documents was to make the subscriber believe that he was receiving
a summons to court and to frighten him into paying the account
and said documents did have such effect. Under the laws of the
State of Illinois, in which State respondent corporation was organized and is doing business, the use of documents simulating or intended to simulate a summons, writ, or other process, is a misde632-83-84
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meanor, and punishable by a fine of not less than $10, or more than
$300, or imprisonment for not more than 6 months, or both.
Another method of collection customarily used by respondent Perpetual Encyclopedia Corporation was to draw a draft on delinquent
subscribers through one or more of the banks in the city in which he
resides.
When subscribers who purchased the encyclopedia from respondent
Perpetual Encyclopedia Corporation found that the statements and
representations made to them by salesmen of said respondent were
false and misleading, and that the encyclopedia and services had been
misrepresented to them, they would write letters to said respondent,
advising it of the misrepresentations of its salesmen·, and canceling
their orders. Respondent in no instance would cancel the .order and
return the initial payment, but would write to the subscriber calling attention to the clause on the contract that it was uncancellable,
and insist on payment. In many instances respondent would deny
that the salesmen had made the representations claimed by the subscriber, without consulting the said salesmen, and would claim that
it had been put to great expense in paying the salesmen's commissions and enrolling the name of the subscriber in the research bureau.
In no instance was it shown that respondent returned the initial
deposit paid by the subscriber. Several hundred letters passing between respondent and its subscribers are included in this record
as exhibits. The policy of respondent Perpetual Encyclopedia Corporation in all controversies with its subscribers was that the salesman was right and the subscriber was wrong.
The use by respondent Perpetual Encyclopedia Corporation of
methods of collection of its delinquent accounts from subscribers
who purchased its encyclopedia believing that statements and representations made to them by salesmen of said respondent were true,
and who advised respondent of such false, misleading and deceptive
statements and representations, which said methods of collection do
and are intended to threaten, coerce and frighten said respondents
into paying accounts obtained under such circumstances, is reprehensible and improper, and is unfair to said subscribers.
PAR. 33. Respondents Source Research Council, Inc., North American Publishing Co., Inc., and Walter H. Gorham, doing business
under the name and style of North American Publishing Co., used
the names of attorneys at law to collect their accounts, and had
form letters printed in said names, and also wrote original letters on
letterheads bearing said names, which letters were sent to delinquent
subscribers. Said letters were signed by employees in the collection
departments of the said respondents, and no authority to use such
names was shown, and there was nothing in the record to indicate
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that such authority was given said respondents. Respondent ::3ource
Research Council, Inc., used the name of S. M. Smith, attorney at
law; respondent North American Publishing Co., Inc., used the name
of Claudius A. Hand, counsellor at law, and respondent Walter H.
Gorham used the name ·william A. Peterson, 42 Pearson Street,
Chicago, Ill. The names of said attorneys were used by saiJ respondents in the same way and manner and for the same purposes
as were the names of the attorneys used by respondent Perpetual
Encyclopedia Corporation.
PAR. 34. Respondents Perpetual Encyclopedia Corporation, Source
Research Council, Inc., and ·walter H. Gorham, trading under the
name and style of North American Publishing Co., used various
fictitious trade names for the purpose of securing subscriptions to
the encyclopedia sold by them, and some of the experienced salesmen employed by said respondents also used certain fictitious trade
names with the approval of said respondent. Among such names
Were United Press Syndicate, North American Publicity Service,
American Bureau of Research, Source Research Bureau, Business
Extension Institute, The Perpetual Research Bureau, International
N"ews Service, Home and School Education Society, ·woodrow Wilson Institute, and National Press Syndicate. The purpose in using
said fictitious trade names was to conceal the fact from the prospective subscriber that he was being solicited by a book salesman
to purchase an encyclopedia.
PAR. 35. Respondent Perpetual Encyclopedia Corporation used
late copyright dates in the encyclopedia published by it, and left out
the dates of previous copyrights which had been obtained by said
respondent. In some instances said respondent published a copyright date in its encyclopedia when in fact no copyright had been
obtained during said year. The purpose of publishing only the latest
copyright date, and neglecting to print previous copyright dates in
said encyclopedia, was to lead the subscribers to believe that said
encyclopedia was a new publication which had been published as of
the year the date of which was printed in said encyclopedia. The
copyright laws of the United States require that a publication
Rhall bear the dates of all copyrights of the material contained in it.
The use of such late copyright dates by said respondent was false,
deceptive, and misleading to subscribers and the public.
PAR. 36. Respondents Perpetual Encyclopedia Corporation, Source
Research Council, Inc., North American Publishing Co., Inc.~ and
Walter H. Gorham, trading under the name and style of North
American Publishing Co., employed salesmen to sell the encycloPedia being distributed by them, which salesmen said respondents
knew used false and misleading sales talks, and continued to employ
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said salesmen after their use of said false, misleading, and deceptive
sales talks had been brought to the attention of said respondents.
Many of the salesmen employed by said respondents were men long
experienced in the sale of subscription books, and had worked for
competitors of respondents, and in some instances had worked for
said respondents in previous years, and their methods of sale were
well known to said respondents.
Respondents authorized and approved the use by their salesmen
of false, misleading and deceptive statements and representations to
prospective subscribers with reference to the encyclopedia, and authorized and approved the use by salesmen of false, deceptive, and
misleading lead letters sent out by said salesmen to obtain names
of prospective subscribers to said encyclopedia.
PAR. 37. Respondents Perpetual Encyclopedia Corporation, Source
Research Council, Inc., North American Publishing Co., Inc., and
Walter H. Gorham, trading under the name and style of North
American Publishing Co., and respondents Frank J. Mackey, H. F.
McGee, Harold C. Sherman, Robert T. Mackey, Edmund P. Rucker,
Warren T. Davis, John J. Hennessy, Leonard C. Maier, Turney
T. Culp, Russell 0. Priebe, Emma L. Priebe, Walter H. Gorham,
and George A. Seiler, individually, and as officers or agents of the
corporation respondents herein, had knowledge of, and participated
in, the false, deceptive, and misleading sales methods employed by
said corporation respondents in the sale of the encyclopedia published by respondent Perpetual Encyclopedia Corporation, and resold by them to the public at retail, as hereinbefore set out in
detail.
There was a close connection between the individual respondents
and the corporation respondents in this proceeding. Respondent
Perpetual Encyclopedia Corporation published the encyclopedia and
sold it to respondents North American Publishing Co., Inc., and
respondent Russell 0. Priebe and Emma L. Priebe, officers of said
respondent corporation; respondent Source Research Council, Inc.,
and the individual respondents named herein as officers of said
respondent corporation; and respondent 'Walter H. Gorham, trading under the name and style of North American Publishing Co.
Respondent Perpetual Encyclopedia Corporation also printed and
sold to said above named respondents the broadsides, advertising
sheets and other selling supplies necessary to the sale of said encyclopedia. Respondents Frank J. Mackey and Edmund P. Rucker
had been engaged in the sale of encyclopedias by the subscription
plan for years before the formation of respondent Perpetual Encyclopedia Corporation, and had both been associated with H. M.
Dixon in the sale of the encyclopedia under the name Home and
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School Reference Work. Respondent Walter H. Gorham had also
sold the encyclopedia when it was published by H. :M. Dixon, and
in January, 1923, began buying the encyclopedia from respondent
Perpetual Encyclopedia Corporation, and for more than a year
thereafter occupied space in the offices of said respondent. Respondents Frank J. Mackey, Harold C. Sherman, Robert T. Mackey,
and Edmund P. Rucker knew the sales methods previously used
by respondent Walter H. Gorham when selling said encyclopedia,
and sold said respondent Gorham the encyclopedia in the knowledge that said Gorham would use the same methods in reselling it
to the public at retail. Respondents Frank J. Mackey, Harold C.
Sherman, Robert T. Mackey, and Edmund P. Rucker sold the encyclopedia published by them to respondents North American Publishing Co., Inc., and Russell 0. Priebe and Emma L. Priebe, with
the knowledge that said respondents were using the methods set
forth in these findings in reselling said encyclopedia to the public
at retail. Respondent Warren T. Davis had been associated with
respondent Frank J. Mackey in the latter's Canadian company
for several years prior to his coming to Chicago, to become one
of the organizers of respondent Source Research Council, Inc., and
was brought to Chicago by said respondent Mackey for the purpose
of forming said corporation and taking over the retail business
of respondent Perpetual Encyclopedia Corporation. Respondents
John J. Hennessy, Leonard C. Maier, and Turney T. Culp had all
been employees of respondent Perpetual Encyclopedia Corporation
for a number of years prior to the formation of respondent Source
Research Council, Inc. Respondent George A. Seiler had been
connected with respondent Perpetual Encyclopedia Corporation for
a number of years as manager of said respondent's Pacific coast
office, and respondent Frank J. Mackey authorized and approved of
his methods of sale.
All of the individual respondents named herein were aware of,
participated in, and approved of, as individuals and as officers of the
respective respondents with which they were connected, the sales
methods used by said corporation respondents in the sale of the
encyclopedia published by respondent Perpetual Encyclopedia Corporation. All of said respondents are now, or since 1924 have been
at some time engaged in the sale of said encyclopedia, either individually or as officers or employees of respondents Perpetual Encyclopedia Corporation, Source Research Council, Inc., or North
American Publishing Co., Inc.
PAR. 38. There are competitors of respondents engaged in the sale
and distribution of encyclopedias, and other books of reference, by
the subscription method in interstate commerce who do not use the
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same or similar methods of sale of said encyclopedias or books of
reference, as used by the respondents named herein and set forth
hereinabove. The use by these respondents of the false, deceptive,
and misleading methods of sale set forth in the preceding paragraphs did, and does, injuriously affect the business of competitors
who do not use such methods.
CONCLUSION

The practices of respondents Perpetual Encyclopedia Corporation,
and the other corporation and individual respondents named herein,
under the conditions and circumstances described in the foregoing
findings, are to the prejudice of the public and respondent's competitors, and are unfair methods of competition in commerce. The use
by respondents of the methods of sale hereinabove described in these
findings has the capacity and tendency to, and does in fact, injure
competitors who do not use such methods of sale because{1) It diverts to respondents from their competitors sales of encyclopedias and other reference works to persons who believe said false
representations as made by respondents to be true, and who purchase
respondents' encyclopedia in, and because of, such belief;
{2) It prejudices the public against the subscription book industry
as a whole, and makes it difficult ior respondents' competitors to
obtain interviews for the purpose of soliciting the sale of their
encyclopedia; and
(3) It causes the public to lose confidence in representations of
competing publishers who do not use such methods, or make such
representations.
The practices of said respondents under the conditions and circumstances described in the foregoing findings constitute a violation of
an act of Congress approved September 26, 1914, entitled "An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes."
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the amended complaint of the Commh;sion, the answers of
the several respondents, and the testimony taken and briefs filed
herein, and the Commission having made its findings as to the facts,
with its conclusion that the respondents have violated the provisions
of an act of Congress approved September 26, 1914, entitled "An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes",
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It is now ordered, That the respondents Perpetual Encyclopedia
Corporation, North American Publishing Co., Inc., Source Research
Council, Inc., Frank J. Mackey, individually and as president of
Perpetual Encyclopedia Corporation, H. F. McGee, individually and
as vice president of Perpetual Encyclopedia Corporation, Harold C.
Sherman, individually and as secretary of Perpetual Encyclopedia
Corporation, Robert T. Mackey, individually and as treasurer of Perpetual Encyclopedia Corporation, Edmund P. Rucker, individually
and as vice president of respondent Perpetual Encyclopedia Corporation, Warren T. Davis, individually and as president of Source Research Council, Inc., John J. Hennessy, individually and as vice
president of Source Research Council, Inc., Leonard C. Maier, individually and as secretary of Source Research Council, Inc., Turney
T. Culp, individually and as treasurer of Source Research Council,
Inc., Russell 0. Priebe and Emma L. Priebe, individually and as
officers of North American Publishing Co., Inc., vValter H. Gorham,
trading under the name and style of North American Publishing Co.,
and George A. Seiler, individually and as Pacific coast manager of
Perpetual Encyclopedia Corporation and Source Research Council,
Inc., and each of them, their officers, agents, representatives, and
employees, in connection with the offering for sale of any books, set
of books, or publications in commerce among the several States of
the United States, or in the District of Columbia, cease and desist
from:
(1) Advertising, selling or offering for sale the set of books heretofore advertised, sold and offered for sale under the name or titles
Home and School Reference vVork, American Reference Library, and
Source Book, under any other name or title than Source Book.
(2) Advertising or representing in any manner to purchasers or
prospective purchasers that any books or sets of books offered for
sale and sold by them will be given free of cost to said purchaser or
prospective purchaser, when such is not the fact.
(3) Advertising or representing in any manner that a certain
number of sets, or any set of books offered for sale or sold by them
has been reserved to be given away free of cost to selected persons
as a means of advertising, or for any other purpose, when such is not
the fact.
(4) Advertising or representing in any manner that purchasers
or prospective purchasers of the encyclopedia sold by them are only
buying or paying for loose-leaf supplements intended to keep the set
of books up to date, or that purchasers are only buying or paying for
services to be rendered by a research or other bureau for a period of
10 years, when such is not the fact.

524

FEDERAL TRADE COMMISSION DECISIONS

Order

16F.T. C.

( 5) Requiring purchasers of the encyclopedia sold by them to
pay additional sums of money in order to receive semiannual looseleaf supplements intended to keep the encyclopedia up to date, when
such supplements were sold to said purchasers as part of the contract
of purchase of said encyclopedia.
( 6) Advertising or representing in any manner that the semiannual loose-leaf extension service and the bureau of research privilege are sold separately to others than purchasers of the encyclopedia
sold by them at a price of $12 per year, or at any other price, when
such is not the fact.
(7) Advertising or representing in any manner that the encyclopedia is regularly sold at a price of $130, and that at a later date
all purchasers of it will be required to pay said price.
(8) Advertising or representing in any manner to purchasers and
prospective purchasers that the encyclopedia sold by them is to be
put on sale at a later date at a price greatly in excess of the price at
which said encyclopedia is then being sold or offered for sale.
(9) Using contract forms, or order blanks, which have printed
thereon prices for the encyclopedia and additional services which are
greatly in excess of the prices at which said encyclopedia and services are intended to be, and are customarily sold.
(10) Using contract forms, or order blanks, which do not fully and
plainly inform purchasers and prospective purchasers of all charges
to be paid for the encyclopedia and services sold in connection
with it.
(11) Representing in any manner that the semiannual loose-leaf
extension service, or the bureau of research privilege, or both, can
be paid for at a rate of $6.95 a year, or any other annual sum, when
such is not the fact.
(12) Advertising or representing in any manner that any person
is a contributor, reviewer or revisor of any encyclopedia, or other
set of books, unless and until such person has actually contributed
an article or articles to said publication, or has actually reviewed
or revised an article or articles submitted to him, and shall have
given permission to respondents to use his name as a contributor,
reviewer or revisor.
(13) Advertising or representing in any manner that any persons
are members of a consulting staff or any research or other bureau
connected with any encyclopedia, or other set of books, sold by
respondents, and that questons sent in by subscribers are referred
to said persons for answer, unless and until said persons are actually
retained by said. research or other bureau for the purpose of answering questions of subscribers, or such questions are actually referred
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to said persons, and said persons have consented that their names
can be used for that purpose.
(14) Advertising or representing in any manner that their encyclopedia was edited and prepared by a society of 200 teachers, when
such is not the fact.
(15) Advertising or representing in any manner that 200 or more
eminent educators and scholars prepared and edited the encyclopedia sold by them when such is not the fact.
(16) Advertising or representing in any manner that the encyclopedia sold by them is a recently completed, new and up-to-date
encyclopedia, when such is not the fact.
(17) Using the names of, or preparing letters or other communications in the names of attorneys at law, and sending out such letters
cr communications to delinquent purchasers, in order to collect its
accounts, unless and until permission has been obtained from such
attorneys to use their names in such a manner.
(18) Adrertising or representing in any manner that the encyclopedia sold by them is superior to the Encyclopedia Britannica, and
other well-known encyclopedias, when such is not the fact.
(19) Advertising or representing in any manner that the usual
and customary selling price of the encyclopedia sold by them is
higher than the price at which it is being offered to the particular
purchaser or prospective purchaser, when such is not the fact.
(20) Using any false, deceptive, and misleading statements and
representations in the sale of or offering for sale of, the encyclopedia sold by them.
It is further ord-ered-, That respondents Perpetual Encyclopedia
Corporation, North American Publishing Co., Inc., Source Research
Council, Inc., Frank J. Mackey, individually and as prec;ident of
Perpetual Encyclopedia Corporation, H. F. McGee, individually and
as vice president of Perpetual Encyclopedia Corporation, Harold
C. Sherman, individually and as secretary of Perpetual Encyclopedia Corporation, Robert T. Mackey, individually and as treasurer
of Perpetual Encyclopedia Corporation, Edmund P. Rucker, individually and as vice president of Perpetual Encyclopedia Corporation, Warren T. Davis, individually and as president of Source
Research Council, Inc., John J. Hennessy, individually and as
vice president of Source Research Council, Inc., Leonard C. Maier,
individually and as secretary of Source Research Council, Inc.,
Turney T. Culp, individually and as treasurer of Source Research
Council, Inc., '\Valter H. Gorham, trading under the name and style
of North American Publishing Co., and George A. Seiler, individually and as Pacific coast manager of Perpetual Encyclopedia Corporation and Source Research Council, Inc., and each of them, their
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officers, agents, representatives, and employees~ in connection with
the offering for sale of any books, or set of books, or publications in
commerce among the several States of the United States, or in the
District of Columbia, rease and desist from:
(1) Using advertising sheets upon which are printed prices for
the encyclopedia and additional services which are greatly in excess
of the prices at which said encyclopedia and additional services are
intended to be, and are customarily sold.
(2) Representing in any manner that the advertising sheets carried by their salesmen are reproductions of advertisements in the
Saturday Evening Post, or any other magazine or periodical, when
such is not the fact.
(3) Advertising or representing in any manner that the encyclopedia sold by them was specially prepared for the use of teachers
and pupils, when such is not the fact.
(4) Representing to purchasers or prospective purchasers that
they are being called upon in connection with the school work of
said purchasers' or prospective purchasers' children, or at the request
of the teachers of the school which the said children attend, when
such is not the fact.
( 5) Using the names of, or representing that the encyclopedia or
other set of books, sold by them has been purchased by any person
or persons who have not actually bought said encyclopedia, or other
set of books.
( 6) Representing in any manner that the encyclopedia sold by
them is prepared for and is of especial benefit to a person who is
engaged in the profession or trade of the purchaser or prospective
purchaser being solicited.
It is fu1·ther ordered, That respondent Perpetual Encyclopedia
Corporation, Frank J. Mackey, individually and as president of Perpetual Encyclopedia Corporation, H. F. McGee, individually and as
vice president of Perpetual Encyclopedia Corporation, Harold C.
Sherman, individually and as secretary of Perpetual Encyclopedia
Corporation, Robert T. Mackey, individually and as treasurer of Perpetual Encyclopedia Corporation, Edmund P. Rucker, individually
and as vice president of Perpetual Encyclopedia Corporation, and
Walter H. Gorham, trading under the name and style of North
American Publishing Co., and each of them, their officers, agents,
representatives, and employees, in connection with the offering for
sale of any books, set of books, or publications in commerce among
the several States of the United States, or in the District of Columbia,
cease and desist from:
(1) Using the names of fictitious firms or agencies on letters and
other communications in order to obtain names of prospective pur-
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chasers, and to conceal the fact that said communications are from
companies or individuals engaged in selling books.
It is further ordered, That respondents Perpetual Encyclopediu
Corporation, Frank J. Mackey, individually and as president of
Perpetual Encyclopedia Corporation, H. F. McGee, individually and
as vice president of Perpetual Encyclopedia Corporation, Harold C.
Sherman, individually and as secretary of Perpetual Encyclopedia
Corporation, Robert T. Mackey, individually and as treasurer of
Perpetual Encyclopedia Corporation, and Edmund P. Rucker, individually and as vice president of Perpetual Encyclopedia Corporation, and each of them, their officers, agents, representatives and
employees, in connection with the offering for sale of any books,
set of books, or publications in commerce among the several States
of the United States, or in the District of Columbia, cease and desist
from:
(1) Selling or offering for sale, either at wholesale or retail, any
encyclopedia or set of books of the same text and material under
more than one name or title at the same time.
(2) Selling the text and content material of any encyclopedia or
other set of books, in such a way or manner that said text and content
material may be resold by any other person, firm or corporation
under any other name or title than that being used by respondents
for said text and content material.
(3> Including in any encyclopedia, or other set of books, the name
of any person as a contributor, reviewer or revisor to said encyclopedia, or other set of books, unless and until such person has actually
contributed an article or articles to said publication, or has actually
reviewed or revised an article or articles submitted to him, and shall
have given permission to respondents to use his name as a contributor, reviewer or revisor.
(4) Advertising or representing in any manner that a staff of
editors, writers, photographers and illustrators, is maintained in
every part of the world for the purpose of preparing the semiannual loose-lea£ supplements, when such is not the fact.
(5) Representing in any manner that the encyclopedia is sold on
approval, and that the purchaser can cancel his subscription after
nn examination of the encyclopedia if not satisfied, when such is not
the fact.
(6) Changing the terms of a contract, or order form, in any manner after it has been signed by the purchaser.
(7) Representing to the prospective purchaser that he or she is
signing a memorandum, receipt, or other informal paper when in
fact the paper being signed is a contract, or order form, for the
encyclopedia.
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(8) Sending letters or other communications in their own names
or in the names of fictitious collection agencies, threatening to publish the names of delinquent purchasers in the newspapers of the
respective cities in which such purchasers live, or otherwise threatening action against said delinquent purchasers, when said purchasers have been induced and persuaded to sign a contract, or order
form, for the encyclopedia, or other set of books, by false, deceptive
and misleading statements and representations, and have informed
respondents of said false, mish~ading, and deceptive statements and
representations made to them.
(9) Using letters or other documents prepared in a manner to
simulate, or intended to simulate summonses, writs or other legal
processes, to collect their delinquent accounts.
(10) Representing in any manner that the encyclopedia sold by
them is published by, or that its publisher is connected with, other
publishers of recognized reference books, when such is not the fact.
(11) Representing in any manner that the purchaser of the encyclopedia sold by them will be furnished with well-known financial
services, when such is not the fact.
(12) Printing in any encyclopedia or other set of books, published
by them as copyright dates, years in which no copyrights were
obtained; or printing in said publications any copyright dates unless
all dates of years in which copyrights were obtained are also printed.
It is further ordered, '!'hat respondents North American Publishing Co., Inc., Russell 0. Priebe and Emma L. Priebe, individually
and as officers of North American Publishing Co., Inc., and ·walter
H. Gorham, trading under the name and style of North American
Publishing Co., and each of them, their officers, agents, representatives, and employees, in connection with the offering for sale of any
books, set of books, or publications, in commerce among the several
States of the United States, or in the District of Columbia, cease and
desist from :
(1) Using a contract, or order form, on which is printed a fictitious
price, said price being crossed out and the price at which the encyclopedia is intended to be and is customarily sold printed in its place.
(2) Advertising or representing in any manner that the encyclopedia or other set of books, sold by them is bound in leather, when
such is not the fact.
It is furtlLer ordered, That respondents shall within 60 days from
the date of the service upon them of the order herein, file with the
Commission a report in writing setting forth in detail the manner
and form in which this order has been complied with and conformed to.
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IN THE MATrER OF
BULOVA WATCH COMPANY
COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC.
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914
Docket 2043.

II

Complaint, June 4, 193:1?-0rder, Jul11 15, 1932

Consent order requiring respondent, its agents, etc., in connection with sale
in interstate commerce of its watches, to cease and desist from representing
same as (1) containing a designated number of jewels, unless actually containing stated number of jewels, each and every one of which serves " a
mechanical purpose as a frictional bearing"; or (2) as "adjusted" or
"adj.", unless actu:Jlly adjusted by it "to heat, cold, isochronism and position", as generally understoo<l from the term in the industry and by the
purchasing public.

Mr. Richard P. lVJ~iteley for the Commission.
Mr. Richard H. Wilmer, of Washington, D.C., for respondent.
CoMPLAINT
Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled "An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes", the Federal Trade Commission charges
that Bulova vVatch Co., a corporation, hereinafter referred to as
respondent, has been and is now using unfair methods of competition in interstate commerce in violation of the provisions of section
5 of said act, and states its charges in that respect as follows:
PARAGRAPH 1. That the respondent, Bulova Watch Co., is a corporation organized, existing and doing business under and by virtue of the laws of the State of New York, with its principal place
of business located in the City of New York, State of New York,
and having factories and assembling plants located at Woodside,
Long Island, N.Y., at Providence, R.I., and at Bienne, Switzerland.
Respondent is now and for more than two years last past has been
engaged in the business of manufacturing watches and watch parts
and in the sale and distribution of watches in commerce between
and among various States of the United States, and has caused said
products, when sold, to be shipped from its place of business in the
State of New York or from its factories in the States of New York
and Rhode Island to purchasers thereof located in a State or States
of the United States other than the States wherein said shipments
originated. In the course and conduct of its business, respondent
Was at all times herein referred to in competition with other corporations, firms, individuals and partnerships likewise engaged in
the sale and distribution in interstate commerce of similar products.
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PAR. 2. In the course and conduct of its business as described in
paragraph 1 hereof, Bulova Watch Co., respondent herein, for more
than two years last past, in soliciting the sale of and selling its watches
in interstate commerce between and among various States of the
United States has caused and now causes the same to be advertised
in circulars, catalogs, newspapers, magazines, and other publications
having general circulation between and among the various States
of the United States, and has also caused and now causes its watches
to be advertised by means of proadcasts from a radio station located
in the State of New York with hook-ups with other radio stations
located in other States of the United States, in which said advertising
matter respondent has represented that the said watches contained a
designated number of jewels, such as "seventeen 17 jewels" or
"nineteen 19 jewels" or "twenty one 21 jewels" or any other
designated number of jewels, when in truth and in fact said watches
did not contain the stated number of jewels, each and every one of
which jewels served a mechallical purpose as a frictional bearing;
and in which said advertising matter respondent has represented
that the said watches are "adjusted" or "adj.", so as to import or
imply that the said watches have been adjusted to heat, cold,
isochronism and position, when in truth and in fact said watches or
the movements thereof were not and had not been adjusted by
respondent to heat, cold, isochronism and position, as the term
"adjusted" or its abbreviation" adj." is generally understood in the
industry and by the purchasing public.
PAR. 3. In the course and conduct of its business as described in
paragraph 1 hereof, Bulova ·watch Co., respondent herein, for more
than two years last past, in soliciting the sale of and selling its
watches in interstate commerce between and among various States
of the United States has represented and now represents, upon the
barrel bridges or upon other parts of the said watches so sold and
distributed by it in commerce between and among the various States
of the United States that the said watches contain a designated
number of jewels, such as "seventeen 17 jewels" or "nineteen 19
jewels " or "twenty one 21 jewels " or any other designated number
of jewels, when in truth and in fact said watches did not contain
the stated number of jewels, each and every one of which jewels
served a mechanical purpose as a frictional bearing; and respondent
has represented an:d now represents, upon the barrel bridges or upon
other parts of the said watches so sold and distributed by it in commerce between and among the various States of the United States
that the said watches are "adjusted" or "adj.", so as to import or
imply that the said watches have been adjusted to heat, cold,
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isochronism and position, when in truth and in fact sal.d watches
or the movements thereof were not and had not been adjusted
by respondent to heat, cold, isochronism and position, as the term
"adjusted" or its abbreviation "adj." is generally understood in the
industry and by the purchasing public.
PAR. 4. The above and foregoing representations in statements of
respondent by means of which it has offered for sale and sold or is
selling its watches as set forth in this complaint, have had and have
the capacity and tendency to mislead and deceive and have misled
and deceived the purchasing public into the belief that the said
representations are true, and have tended to induce, and 11ave induced
the purchase of respondent's watches in reliance upon such erroneous
belief, and have tended to divert trade from, and have diverted trade
from, and otherwise injured competitors of respondent.
PAR. 5. There are, among the competitors of respondent, those
who are now and have been engaged for more than two years last
past in the business of manufacturing watches and in the sale and
distribution of the same in commerce between and among the various
States of the United States, in competition with respondent, and
Who have not misrepresented the number of jewels contained in
said watches serving a mechanical purpose as a frictional bearing,
and who haYe not represented the watches so made as adjusted
Unless said watches were in fact adjusted to heat, cold, isochronism
and position as the term "adjusted" is generally understood in the
industry and by the purchasing public.
PAR. 6. The use by respondent of the false, misleading, and deceptive representations, statements, and assertions as hereinabove set
forth, constitute practices or methods of competition which tend to
and do prejudice and injure the public, unfairly divert trade from
and otherwise prejudice and injure respondent's competitors, and
operate as a restraint upon and a detriment to freedom of fair and
legitimate competition.
PAR. 7. The above acts and things done by said respondent as
aforesaid are unlawful and constitute unfair methods of competition in interstate commerce within the intent and meaning of
section 5 of an act of Congress entitled "An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes", approved September 26, 1914.
ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Com:rnission, to define its power and duties, and for other purposes",
the Federal Trade Commission on the 4th day of June, 19321 issqed

532

FEDERAL TRADE COMMISSION DECISIONS

Order

16F.T.O.

its complaint against Bulova Watch Co., a corporation, respondent
herein, and caused the same to be served upon said respondent as
required by law, in which complaint it is charged that respondent
has been and is using unfair methods of competition in interstate
commerce in violation of the provisions of section 5 of said act.
On July 6, 1932, respondent entered its appearance in this proceeding and filed its answer to said complaint formally, stating
in writing that it desired to waive hearing on the charges set forth
in the complaint and not to contest the proceeding, and consented
that the Commission might make, enter and serve upon it an order
to cease and desist from the violations of the law alleged in the
complaint and more specifically enumerated in the following order.
Respondent also requested in said answer that the Commission proceed to final disposition of this proceeding upon said answer pursuant
to the provisions of paragraph 2 of rule III of the Commission's
Rules of Practice and without further hearings.
The said answer of respondent was duly accepted and filed by the
Commission, and thereupon this proceeding came on before the
Federal Trade Commission upon the complaint of the Commission
and the answer of respondent, and the Commission being now fully
advised in the premises:
It is now ordered, That respondent, Bulova 'Vatch Co., a corporation, its agents, representatives, servants, employees, and successors
in business, in connection with or in the course of the sale or distribution of watches in interstate commerce do cease and desist:
(1) From representing that the watches of respondent contain
a designated number of jewels, such as "seventeen 17 jewels" or
"nineteen 19 jewels" or "twenty one 21 jewels" or any other designated number of jewels, unless said watches actually contain the
stated number of jewels, each and every one of which jewels serve a
mechanical purpose as a frictional bearing;
(2) From representing that the said watches of respondent are
"adjusted" or "adj." so as to import or imply that the said watches
have been adjusted to heat, cold, isochronism and position unless said
watches have actually been adjusted by respondent to heat, cold, isochronism and position as the term " adjusted " or its abbreviation
"adj." is generally understood in the watchmaking industry and by
the purchasing public.
It is further ordered, That said respondent, Bulova ·watch Co.,
shall within 60 days after the service upon it of a copy of this
order, file with the Commission a report in writing setting forth
in detail the manner and form in which it has complied with the
order to cease and desist hereinabove set forth.

ORDERS OF DISMISSAL
DIEL WATCH CAsE Co., INc. Complaint, April 28, 1931. Order,
January 7, 1932. (Docket 1944.)
Charge: Misbranding or mislabeling and advertising falsely or
misleadingly as to composition or nature of manufacture of product;
in connection with the manufacture and sale of watch cases and the
assembling of watches.
Dismissed, after answer, by the following order:
This matter coming on for further hearing.
It is ordered, That the order to cease and desist heretofore entered herein 1 be and the same is hereby rescinded and the complaint
dismissed.
Appearances: Mr. E. J. Hornibrook for the Commission; Mr.
Jacob M. Zinaman, of New York City, for respondent.
I. M. BAGEDONow, INc. Complaint, March 5, 1931. Order, January 12, 1932. (Docket 1923.)
Charge: Naming product misleadingly, advertising falsely or misleadingly and misbranding or mislabeling as to source or origin;
in connection with the manufacture and sale of ladies' coats.
Dismissed, after answer and trial, without assignment of reasons.
Appearances: Mr. Robert H. Winn for the Commission; Mr.
Jacob M. Zinaman, of New York City, for respondent.
THE NrrnAGIN Co., INc. Complaint, July 18, 1930. Order, Jan·
uary 29, 1932. (Docket 1859.)
Charge: Advertising falsely or misleadingly as to value of own
and competitive products, and official tests, and misbranding or mislabeling as to value of product; in connection with development and
sale of cultures of nitrogen-fixing bacteria for use in promoting
growth of leguminous crops.
Dismissed, after answer and trial, without assignment of reasons.
Appearances: Mr. PGad B. Morehouse for the Commission; McGovern, Cwrtis & Devos, of Milwaukee, Wise., for respondent.
RADIANT SPECIALTY Co., ET AL. 2 Complaint, December 10, 1929.
Order, February 15, 1932. (Docket 1728.)
Charge: Misrepresenting business status or identity, and nature or
results of product, offering deceptive inducements to purchase, secur1 See 15 F. T. C. 176.
• In addition to the Radiant Specialty Co., respondents Include Hyman, Rose, Benjamin,
and Esther Flstel, and Benjamin Snyder, Individually ond as officers and agents of
aforesaid company.
632-33-35
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ing prospects signature to contract of sale through trickery, and
abusing or using legal process improperly; in connection with the
sale of electric lamp fixtures and parts thereof.
Dismissed, after answer and trial~ without assignment of reasons.
Appearances: Mr. Edward E. Reardon for the Commission;
Golden & Golden, of New York City, for respondents.
COHEN, GoLDMAN & Co., !No. Complaint, February 3, 1930.
Order, February 17, 1932. (Docket 1754.)
Charge: .Maintaining resale prices; in connection with the manufacture and sale of men's clothing.
Dismissed, after answer and trial, without assignment of reasons.
Appearances: Mr. Robert H. Winn for the Commission; Nordlinger & Riegelman, of New York City, and Mr. Dean Hill Stanle'JI,
of Washington, D. C., for respondent.
CHASE & SANBORN, INc. Complaint, January 21, 1932. Order,
:March 10, 1932. (Docket 1998.)
Charge: Advertising falsely or misleadingly as to tegtimonials
and indorsements; in connection with sale of coffee.
Dismissed for the reason that respondent has been dissolved.
Appearances: Mr. Edward L. Smith for the Commission.
D. T. BoHON Co., INc. Complaint, January 12, 1931. Order,
March 16, 1932. (Docket 1893.)
Charge: Advertising falsely or misleadingly as to composition
and quality of product and sale direct from factory to consumer;
in connection with sale of paint by mail.
Dismissed, after answer, on memorandum of chief counsel and
without prejudice.
Appearances: Mr. E. J. H ornibrook for the Commission.
CHARLES ATLAs. Complaint, May 15, 1931. Order, March 22,
1932. (Docket 1952.)
Charge: Advertising falsely or misleadingly as to nature and results of product and service, prices, products as free, and pretended
special offers; in connection with sale of a correspondence course of
instruction in science and art of physical culture.
Dismissed, after answer and trial, without assignment of reasons.
Appearances: Mr. Alfred M. Craven for the Commission; Mr.
Stephen A. Day and Mr. Eugene L. Oulver of Washington, D. C.,
for respondent.
AuTO SciENCE AssoCIATioN, INc., ET AL. Complaint, April6, 1931.
Order, March 23, 1932. (Docket 1935.)
Charge: Advertising falsely or misleadingly as to nature and
results of product or service; in connection with sale of a course of
study and instruction called Practical Mind Science.

ORDERS OF DISMISSAL
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Dismissed, on the ground that the respondents are out of business.
Appearances: Mr. Edward E. Reardon for the Commission.

E. B. HALL, TRADING AS E. vV. HALL AND DR. E. w. HALL. Complaint, January 16, 1932. Order, March 25, 1932. (Docket 1994.)
Charge : Advertising falsely or misleadingly as to source or nature of manufacture of product, and properties or results thereof;
in connection with the sale of a proprietary medicine under the
name of" Texas Wonder."
Dismissed by the following order :
The above case coming on for consideration before the Commission on this 21st day o.f March, 1932, on a report presented by the
special board of investigation tendering for consideration and
action by the Commission a certain written stipulation executed
by the respondent, E. B. Hall, an individual trading as E. W. Hall
and Dr. E.
Hall, and recommending that such stipulation be
by the Commission accepted and approved and that, thereup0n, the
Commission make an order dismissing the complaint issued against
said respondent, and the Commission being fully advised in the
premises,
It is ordered, That the report of the special board of investigation be, and the same hereby is, approved; that the stipulation so
executed by said respondent, E. B. Hall, trading as E. vV. Hall and
Dr. E. ,V, Hall, be, and the same hereby is, accepted and approved;
that the complaint heretofore issued by the Commission against the
said E. B. Hall, trading as E. ·w. Hall and Dr. E. W. Hall, be, and
the same hereby is, dismissed.
Appearances: Mr. E. J. Hornibrook for the Commission; Esch,
/(err, Woolley, Newton & Shipe of Washington, D. C., for respondent.

,V.

AssociATED KNITTING MILLS OuTLET Co., INc. Complaint, April
10, 1930. Order, April 1, 1932. (Docket 1783.)
Charge: Using misleading corporate name, misrepresenting business status and advertising falsely or misleadingly in regard thereto ;
in connection with the sale of hosiery, lingerie, sweaters, blankets,
and other articles.
Dismissed, after answer, for the reason that" respondent has gone
out of business."
Appearance: Mr. G. Ed. Rowland for the Commission; Duffy &
Duffy, of Bay City, Mich., for respondent.
·
E:l\riLE MEYER AND HENRY C. GoLDMAN, CoPARTNERs, TRADING AS
EMILE MEYER & Co., AND ALSO TRADING As HASLIN MnLs; AND D. J.
Gnoss, AN INDIVIDUAL TRADING As BElLMORE DREss Co. Complaint,
April a, 1931. Order, April 20, 1932. (Docket 1934.)
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Charge: Using misleading trade name, misrepresenting business
status, naming product misleadingly, advertising falsely or misleadingly and misbranding or mislabeling as to composition of product; in connection with manufacture and sale of cotton piece goods
which they cause to be converted or finished.
Dismissed, after answer and trial, without assignment of reasons.
Appearances: Mr. Robert H. Winn for the Commission; Mr.
Henry Fluegelman, of New York City, for respondents.

s.

Tnol\rAs WILLIAMs, THol\rAs R. vVILLIAJ\rs, THOMAs BLaoooN, D.
'VII..LIAMs, AND E. vV. vVILLIAMS, PARTNERS, TRADING AS IcHABOD T.
vVILLIAMS & SoNS. Complaint, December 20, 1929. Order, May 3,
1932. (Docket 1746.)
Charge: Misrepresenting product as to composition and advertising falsely or misleadingly in regard thereto; in connection with sale
of lumber and other wood products to lumber dealers and manufacturers of furniture, cabinet work and allied products.
Dismissed, after answer, by the following order:
The respondents herein having tendered this Commission the
following stipulation:
Respondents hereby stipulate and agree, that in their sale,
description, and advertisements of wood grown in Africa which
they have heretofore usually described as "African mahogany",
they will not employ the word " mahogany " alone or in connection with other words without the modifying word or adjective
"African ".
and the Commission having accepted the same;
It is hereby ordered, That the complaint herein be, and the same
is hereby, dismissed.
Appearances: Mr. Alfred M. Craven for the Commission; Mr.
Junius Parker, of New York City, for respondents.
I. STEINBERG, TRADING As PARISIAN MANICURE MANUFACTURING Co.
Complaint, April 28, 1931. Order, May 9, 1932. (Docket 1943.)
Charge: Misbranding or mislabeling as to nature of product; in
connection with the manufacture and sale of manicure sticks.
Dismissed, after answer, "for lack of interstate commerce."
Appearances: Mr. James M. Brinson for the Commission.
FRED F. SMITH, INDIVIDUALLY, AND DoiNG BusiNEss UNDER THE
TRADE N AlrEs AND SmEs OF " TnE NEWTON REMEDY Co.", " THE
NEWTON HoRSE REMEDY Co.", AND" THE NEWTON HoRSE MEDICINE
Co." Complaint, May 8,1931. Order, May 12,1932. (Docket 1948.)
Charge: Misrepresenting nature and results of product in connection with the manufacture and sale of a preparation or product
for the care and treatment of horses, cattle, and hogs.

ORDERS OF DISMISSAL

537

Dismissed, after answer," for the reason that the respondent Fred
F. Smith is dead."
Appearances: Mr. Henry C. Lank for the Commission; Mr. Ralph
Emery, of Toledo, Ohio, for respondent.
GENERAL CIGAR Co., INc. Complaint, November 25, 1930. Order,
May 21, 1932. (Docket 1879.)
Charge: Selling and distributing products on exclusive and noncompetitive basis; in connection with manufacture and sale of
cigars.
Dismissed, after answer, stipulation and trial, without assignment
of reasons, Commissioner McCulloch dissenting in following memorandum:

Dissenting opinion by Commissioner McCUlloch
The facts ofthis case were brought into the record by stipulation
and are therefore undisputed.
Respondent is a manufacturer and distributor of cigars, and its
products include several well-established, popular brands. Its gross
output has reached as high as 812,977,000 cigars per annum, of the
sales value of $37,946,655. It has adopted and maintained the plan
of selling to independent wholesalers in restricted territory, who
in turn resell to subwholesalers and also to retailers. There are 46
of such distributors, and respondent also operates 17 of its own sales
agencies in restricted territory. The distributors, both independents
and company branches, are restricted in making sales to assigned
territory. Respondent also sells to a list of chain stores.
There is no formal contract between respondent and its customers
with respect to restricted territory, but respondent sends a letter to
a distributor assigning territory when the business begins between
them or when changes are to be made in the assignments. The
assignments are accepted by the distributors and there is complete
cooperation between respondent and each distributor to enforce the
plan by preventing a distributor from making resales outside the
limits of the assigned territory. The subwholesalers are also included in the plan. Numerous instances are shown in the agreed
statement of facts of the cooperative methods of enforcing the plan.
The arrangement is described in the agreed statement as being
one to provide "that the distributors will cooperate with each other
and with respondent to the end that the activities of the distributors
in respect to specified brands will be confined to the area or territory
assigned to each, that is to say, that none of them will attempt to
sell respondent's products outside of the area or territory assigned
to each."
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This sales plan established by respondent covers all of the terri~
tory through which it does business and it obviously and completely
eliminates any possibility of competition in the resale of its products
at wholesale.
Does this constitute a violation of the Sherman Antitrust Law~
If so, it constitutes a violation of section 5 of the Federal Trade
Commission statute, and the practice should be restrained. Federal
Trade Commission v. Beech-Nut Packing Co., 257 U. S. 141.
Of course, a manufacturer has the legal right to choose his customers and to limit them in nufil:bers, but he has not the legal right,
by exacted promises or by cooperative or coercive methods, to restrain
his customers from making resales outside of allotted territory.
It is well settled that restraints on the alienation of chattels are
obnoxious to public policy, and when amounting to a restraint of
trade they offend against the antitrust laws. Dr. Miles Medical
Company v. Park&: Son,., Company, 220 U.S. 373. Strauss v. Victor Talking Machine Company, 243 U.S. 490.
The Supreme Court decided in Addyston Pipe&: Steel Company v.
United States, 175 U. S. 211 that an agreement between competing
manufacturers to divide sales territory constitutes a violation of the
Sherman Law. If such an agreement entered into between the distributors themselves be unlawful, it necessarily follows that the activity of a manufacturer who joins with the distributors in negotiating and enforcing such agreement falls under the ban of the law.
The manufacturer thus becomes " the head and front of the offending "· In the Dr. :Miles case, supra, the court said that " the complainant can fare no better with its plan of identical contracts than
could the dealers themselves if they formed a combination and endeavored to use the same restrictions, and thus to achieve the same
results by agreement with each other."
The principle is the same in division of sales territory arrangements as in direct resale price maintenance, for the former completely eliminates price competition-and, even though there would
otherwise remain a degree of competition between dealers who sell
respondent's line of cigars and dealers in other lines of cigars, the
restraint is unlawful. The popularity of respondent's line would
render the competition substantial, if unrestrained.
The evil of resale price maintenance has been judicially appraised.
Federal Trade Commission v. Beech-Nut Packing Co., supra.
There is no need to discuss the degree of suppressed competition
involved in the present case, for all competition in the resale of respondent's line of cigars is eliminated by the regional restriction.
Nor is it important that there still remains an opportunity for
competition between retail dealers. Federal Trade Commission v.
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Oppenheim, 5 F. (2d) 574. United States v. Schrader's Son, Inc.,
252 U. S. 85. They all buy from the same source and at the
same price. The regional distributor fixes his own price at will and
the absence of competition necessarily affects the price at which the
retailer purchases his supply. And if it be discovered that the distributor, without competition, fixes a reasonable price, that fact
would be still less important, for if the distributor may fix a reasonable price, it is within his power to fix an exorbitant one.
The "Rule of Reason" is not applicable to price fixing for any
system or practice which necessarily results in stabilization of price
by exclusion of competition is unlawful. United States v. Trenton
Potteries Oo., 273 U. S. 392. In that case the court said:" The power
to fix prices, whether reasonably exercised or not, involves power to
control the market and to fix arbitrary and unreasonable prices."
I should add in conclusion that while respondent has the legal
right to restrict the sales territory of its 17 branch sales departments,
that feature of its plan can not escape attention as the completion
of a system which operates as a total exclusion of all competition
in the distribution of its products.
I dissent, therefore, from the action of the majority in dismissing
the complaint against respondent.
Appearances: Mr. Robert H. Winn for the Commission; Ruskmore, Bisbee & Stern, of New York City, for respondent.
DoERNBECHER MANUFACTURING Co. Complaint, June 12, 1931.
Order, May 21, 1932. (Docket 1957.)
Charge: Maintaining resale prices; in connection with the manufacture and sale of different kinds of furniture.
Dismissed, after answer, " for the reason that the respondent is
not engaged in interstate commerce."
Appearances: Mr. Ellis DeBruler for the Commission; Mr. 0. A.
Neal, of Portland, Oreg., for respondent.
McKEssoN & RoBBINs, INc.
Complaint, August 27, 1929.1
Order, June 30, 1932. (Docket 1689.)
Charge: Acquisition of stock in competitors in violation of section 7 of the Clayton Act; in connection with the manufacture and
Wholesale of drugs, proprietary medicines and other articles usual
to the drug business.
Dismissed, after answer, by the following order:
The respondent herein having moved this Commission to dismiss the amended and supplemental complaint in the above designated proceeding; and the Commission having heard argument of
counsel for the respondent in support of such motion and argument
'Amended and supplemental complaint, February 26, 1932.
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of counsel for the Commission in opposition thereto; and the Commission having considered a brief of counsel for the respondent in
support of such motion, a memorandum by counsel for the Commission in opposition thereto, and reply memorandum by counsel
for the respondent; and the Commission being fully advised in the
premises;
It is hereby ordered, That the said motion be and the same is
hereby granted, and that the said amended and supplemental complaint and the original complaint in this proceeding be and the
same are hereby dismissed.
.
Appearances: Mr. Edward L. Smith for the Commission. Mr.
Abram F. Myers and lrlr. David A. Pine, of Washington, D.C., and
Root, Olark & Buckner, of New York City, for respondent.
TEXTILE BAG MANUFACTURERS' Ass'N, its officers and members, et
al.1 Complaint, February 26, 1930. Order, July 7, 1932. (Docket
1765.)
Charge: Combining or conspiring to restrict and suppress compe·
tition; in connection with the sale of flour, meal and feed bags.
Dismissed, after answer, stipulation and trial, "for the reason
that the respondents have abandoned the practices charged in the
complaint."
Appearances: Mr. Everett F. Haycraft for the Commission; Sanders, Ohllds, Boob a Wescott, of Chicago, Ill., for Textile Bag Manufacturers Ass'n and members thereof, excluding Mente & Co.,
Inc. 2 and Milling, Godchaux, Saal & Milling, of New Orleans, La.,
for Mente & Co., Inc.
PATUXENT GuANO Co. Complaint, April 15, 1931. Order, July
12, 1932. (Docket 1939.)
Charge: Misrepresenting business status or advantages, advertising falsely or misleadingly and misbranding or mislabeling in said
respect, and as to nature of product; in connection with the sale of
commercial fertilizers.
Dismissed, after answer, without assignment of reasons.
Appearances: Jfr. James W. Nichol for the Commission.
1 Respondent officers and members not specified above Include: Judson S. Bemis, lndl·
vtdually and as president of said association; T. 0. Doremus, lndlvldunlly and as secre·
tary-treasurer of said association; Bemis Bros. Bag Co., Chase Bog Co., Fulton Bag &
Cotton Mills, Philadelphia Bag Co., Hutchinson Bng Co., Millhelser Bag Co., Morgan &
Ham!Iton Co., Crystal Springs Bleachery Co., Arkell & Smiths, Werthan Bag Co., Percy
Kent Bag Co., Inc., John C. Gratllin Co., Central Bng & Burlap Co., M. J. Neahr & Co.,
Mente & Co., Inc., Richardson-Garrett Bag Co., Ames Harris & Neville Co., Sterling Bag
Co., Hardin Bag Co.
.
1 The Commission as of September 29, 1932, dismissed the compl!lint as to respondent
Mente & Co., Inc., for lack of proof.

STIPULATIONS 1
DIGEST OF GENERAL STIPULATIONS OF THE FACTS AND
AGREEMENTS TO CEASE AND DESIST 3

921. Misrepresenting Product-Bittersweet.-Respondent, a corporation, engaged in the manufactures of products designated "Bittersweet" and in the sale and distribution thereof in interstate commerce,
and in competition with other corporations, individuals, firms, and
partnerships likewise engaged, entered into the following agreement
to cease and desist forever from the alleged unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling in interstate commerce its said products, hereby agrees to cease and desist from the
[use of the] word "chocolate" either independently or in connection
or conjunction with any other word or words, statement or representation, or in any other way so as to import or imply, or which may
have the capacity or tendency to confuse, mislead, or deceive purchasers into the belief that the said products are "chocolate" when
such is not the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (Jan. 4, 1932.)
922. False and Misleading Brands or Labels-Malt Product.Respondents, engaged in the sale and distribution in interstate commerce of a malt product, and in competition with other partnerships,
individuals, firms, and corporations likewise engaged, entered into the
following agreement to cease and desist forever from the alleged unfair methods of competition as set forth therein.
Respondents, in soliciting the sale of and selling their product in
interstate commerce, agreed to cease and desist from the use in connection with their brands, labels, or designations for the said product of the word "Canadian" either independently or in connection
1 For false and misleading advertising stipulations effected through the commission's special board.
See p. 570, et Beg.
1 Published, after deleting names of respondents, to Inform the publlo of those unfair methods and practices condemned by the Commission and to establish precedents that wlll serve to eliminate unfair business
methods of Interest to the public and Injury to competitors.
The digests published herewith cover those accepted by the Commission during the period covered by this
Volume, namely, Dec. 24, 1931, to July 17, 1932, Inclusive. Digests of all previous stipuldtlons of this character accepted by the Commission-that Is, numbers 1 to 920,lncluslve-may be found in vols. 10 to 15 of the
Commission's decisions.
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or conjunction with the word "Maid" or with the address '' 120
St. James St., Montreal, P.Q., Canada", or with any other word
or words, pictorial representation or insignia, or in any other way
so as to import or imply, or which may have the capacity or tendency
to confuse, mislead, or deceive purchasers into the belief that the
said product is manufactured in Canada and/or has been imported
into the United States, when such is not the fact.
Respondents also agreed that should they ever resume or indulge
in any of the practices in question, this said stipulation as to the
facts may be used in evidence ~gainst them in the trial of the complaint which the Commission may issue. (Jan. 11, 1932.)
923. False and Misleading Brands or Labels and AdvertisingStogies.-Respondent, an individual, engaged in the sale and distribution of stogies in interstate commerce, and in competition with other
individuals, firms, partnerships, and corporations likewise engaged,
entered into the following agreement to cease and desist forever from
the alleged unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling his product in
interstate commerce, agreed to cease and desist from the use of the
word "Havana" either independently or in connection or conjunction
[with] any other word or words, or in any other way on his brands or
labels affixed to said products, or in his advertising matter of whatsoever character distributed in interstate commerce so as to import or
imply, or which may have the capacity or tendency to confuse, mislead, or deceive purchasers into the belief that the said products are
composed of, or made or manufactured from Havana tobacco or
tobacco grown on the island of Cuba, when such is not the fact.
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against him in the trial of the complaint which
the Commission may issue. (Jan. 11, 1932.) •
924. False and Misleading Trade or Corporate Name, Brands or
Labels and Advertising-Revitalizer, Nerve Restorer, and Tonic.Respondent, a corporation, engaged in the sale and distribution in
interstate commerce of an alleged revitalizer, nerve restorer, and
general system tonic, and in competition with other corporations,
individuals, firms, and partnerships likewise engaged, entered into the
following agreement to cease and desist forever from the alleged unfair
methods of competition as set forth therein.
Respondent agreed to cease and desist forever from the use of the
word "laboratories" as part of, or in connection or conjunction with
its corporate or trade name, or in any way in soliciting the sale of or
selling its products in interstate commerce, or in the advertisement,
labeling, or branding thereof so as to import or imply, or which may
have the tendency to confuse, mislead, or deceive purchasers into the
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belief that it owns, operates, or controls the laboratory or plant
wherein said product is made, when such is not the fact. Said repondent further agreed to cease and desist forever from the use in
advertisements or advertising matter, or on brands or labels, distributed in interstate commerce of statements and representations to
the effect that said product is a remedy for or will permanently relieve
ailments such as sleeplessness, loss of appetite, general debility,
nervous depression, gland weakness, diseases of stomach and kidneys,
or that it is a body builder and/or health builder, when such is not
the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation of the facts
may be used in evidence against it in the trial of the complaint
which the Commission may issue. (Jan. 25, 1932.)
925. Combination or Conspiracy to Restrict Competition in Purchase of Supplies-Waste Paper.-Marion Paper Co. is a corporation
of Indiana, with its principal place of business at Marion, Ind.
United Paper Board Co. is a corporation of New Jersey, with its
principal place of business at Wabash, Ind. Each of the aforesaid
respondent corporations has, for more than 1 year last past, been
engaged in the manufacture of paper and paper-board products in
commerce between and among various States of the United States.
The raw material from which the said respondent corporations manufacture their said paper board and paper-board products is waste
paper such as "News", pertaining to newspapers, "No. 1 Mixed",
pertaining to mixed waste paper, and to some extent waste paper of
lesser grades, and which raw material the said respondent corporations
have purchased for more than 1 year last past from paper-stock
dealers located in various States of the United States. The said raw
material so purchased is caused to be shipped from the places of
business of said stock dealers located in various States of the United
States to the places of business of said respondent corporations located
in States other than the States wherein shipment originated. In the
course and conduct of business the said respondent corporations are
now in competition with other corporations, individuals, firms and
partnerships likewise engaged in the purchase of similar raw material
in interstate commerce, and, for a period of time prior to May of
1929, each of the said respondent corporations was engaged in competition each with the other in the purchase of said raw materia].
At a meeting held in May of 1929, and which was attended by a
duly authorized representative or representatives from each respondent corporation named in the preceding paragraph, the said respondent
corporations entered into and in July of said year, caused to be put
into effect a mutual agreement, plan or understanding having for an
object the elimination of competition among said respondent corpora-
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tions in the purchase by them of waste paper from stock dealers
located in various States of a like freight rate from Chicago, Ill., and
including Indiana, Michigan, and Illinois. Under the said plan purchases of stock were to be made by or for the said corporations at
arbitrary prices fixed by A. F. Meisterheim, of Chicago, Ill., with the
knowledge, consent, approval, and cooperation of the said respondent
corporations. In accordance with the said plan, each of said respondent corporations entered into a similar, individual contract with said
A. F. Meisterheim appointing him its agent for the purchase of waste
paper in the Chicago market and other markets, each of said corporations, agreeing, under guarantee, to make through said agent a minimum annual purchase of waste paper at a stated remuneration or
commission. In further accordance with the said plan, each of the
said respondent corporations agreed to and did furnish the said A. F.
Meisterheim at divers times with a list of its present source of waste
paper supply, stating approximately the tonnage it purchased from
each source, and with a list of the various grades. The said A. F.
Meisterheim also received from each of the said respondent corporations reports of its consumption of the various grades of waste paper,
together with a report showing the amount of waste paper stock on
hand, on order, or in transit, and the anticipated quantities required
for the succeeding month. The information so received was to be,
and was, used by the said A. F. Meisterheim, in cooperation with the
said respondent corporations in the preparation and establishment,
at the beginning of each month and for that month, of arbitrary lists
of prices to be paid, and which were paid to stock dealers for supplies
of waste paper sold by such dealers to said respondent corporations
exclusively through said A. F. Meisterheim. To further insure the
success of the plan, the said respondent corporations, acting in cooperation each with the other and with the said A. F. Meisterheim, refused
to purchase or accept supplies of waste-paper products from stock
dealers who failed to, or refused to, sell through said A. F. Meisterheim at the said established prices. The said respondent corporations
also refused to purchase or accept waste-paper products from stock
dealers whose offered supplies of products contained or included waste
paper bought or obtained from a dealer or dealers who had refused
to sell through said A. F. Meisterheim.
It is further stipulated and agreed, by and between the said W. E.
Humphrey, chairman of the Federal Trade Commission and Marion
Paper Co. and United Paper Board Co., that Marion Paper Co. and
United Paper Board Co. hereby agree to cease and desist from cooperating in any manner whatsoever in the fixing of prices, or in
making uniform the prices at which products shall be bought by or
for them, or any of them, through a common buying agency; entering
into any cooperative plal_l, agreement, contract, or understanding .to
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purchase products exclusively through a common buying agency at a
price or prices fixed by said agency or cooperatively by said respondent
corporations or by said agency in cooperation with said respondent
corporations; cooperatively agreeing to purchase products exclusively
through a common buying agency and refusing to purchase products
(1) from dealers who fail to refuse to sell products through said
agency and/or at prices fixed by said agency or by said agency in
cooperation with said respondent corporations, or (2) from dealers
whose offered products contain or include products bought or obtained
from a dealer who has refused to sell through said agency and/or at its
fixed purchase prices.
It is further stipulated and agreed, by and on behalf of the Commission, that this stipulation is taken for the purpose of effecting a settlement of the particular matters and things recited in said stipulation,
and it is further understood and agreed that this stipulation, together
with the names of the repondents stipulating, shall be released for
publication and become a part of the public record. (Feb. 3, 1932.)
926. False and Misleading Advertising-Fur-Bearing Rabbits.Respondents, engaged in the breeding of fur-bearing rabbits and in
the sale and distribution of the same in interstate commerce, and in
competition with other partnerships, individuals, firms, and corporations likewise engaged, entered into the following agreement to cease
and desist forever from the alleged unfair methods of competition as
set forth therein.
Respondents agreed, individually and collectively, to cease and
desist forever from the use in advertisements or advertising matter distributed in interstate commerce of exaggerated statements and representations respecting the profits which can be realized from the business of raising rabbits; and from the use of statements and representations which may confuse, mislead, and deceive purchasers into the
belief that such profits are greater than can reasonably be expected.
Respondents also agreed that should they ever resume or indulge
in any of the practices in question, this said stipulation as to the facts
may be used in evidence against them in the trial of the complaint
which the Commission may issue. (Feb. 10, 1932.)
927. False and Misleading Advertising-Cow-Cleaning Prescription.-Respondent, an individual, engaged in the manufacture of an
alleged cow-cleaning prescription and in the sale and distribution of
said product in interstate commerce, and in competition with other
individuals, firms, partnerships, and corporations likewise engaged,
entered into the following agreement to cease and desist forever from
the alleged unfair methods of competition as set forth therein.
Respondent, izi · 'soliciting the sale of and selling his product in
interstate commerce, agreed; to cease and desist from the use in his
.
.
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advertisements and advertising matter distributed in interstate
commerce of any. and all statements and representations which may
have the capacity or tendency to confuse, mislead, or deceive purchasers into the belief that the said product possesses that therapeutic value or quality so that, when administered, it will "cause
the cow to clean" or will relieve the animal of garget or act as a preventive for milk fever, when such is not the fact.
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence again~t him in the trial of the complaint
which the Commission may issue. (Feb. 10, 1932.)
928. False and Misleading Trade or Corporate Name and Advertising-Preparatory Product.-Respondent, a corporation engaged in
the sale and distribution of a preparatory product in interstate commerce, and in competition with other corporations, individuals, firms,
and partnerships likewise engaged, entered into the following agreement to cease and desist forever from the alleged unfair methods of
competition as set forth therein.
Respondent agreed to cease and desist from the use of the word
"Laboratories" as part of, or in connection or conjunction with, its
corporate or trade name in soliciting the sale of or selling its product
in interstate commerce, or in its advertisements or advertising
matter having interstate circulation or distribution so as to import or
imply or which may have the capacity or tendency to confuse, mislead, or deceive purchasers into the belief that said respondent owns,
operates or controls the laboratory, plant or factorv in which the
product sold and distributed by it in interstate commerce is made,
manufactured, or compounded. The said respondent also agreed
to cease and desist from the use in its advertisements and advertising
matter having interstate circulation or distribution of any and all
statements and representations which may have the capacity and
tendency to confuse, mislead, or deceive purchasers into the belief
that the said product contains, possesses, or has therapeutic properties
in excess of what is actually the case or that the said product is or
constitutes an efficacious treatment or agent for all ailments or
diseases of the stomach and intestinal tract, when such is not the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (Feb. 12, 1932.)
929. False and Misleading Brands or Labels-Paints, Lacquers,
Bronze Powders, Stencils, etc.--Respondent, a corporation, engaged
in the manufacture and packaging of paints, lacquers, bronze powders,
stencils, and other similar products and in the sale and distribution of
the same in interstate commerce, and in competition with other cor·
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porations, individuals, firms, and partnerships likewise engaged,
entered into the following agreement to cease and desist forever from
the alleged unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling its products in interstate commerce, agreed to cease and desist forever from the use of the
word "aluminum" either independently or in connection or conjunction with any letter or letters, or with any other word or words, or in
any other way so as to impart or imply, or which may have the capacity or tendency to confuse, mislead, or deceive purchasers into the
, belief that said products are composed of aluminum, when such is not
the fact; unless, when the said products are composed in substantial
part of aluminum and the word "aluminum" is used to designate the
same, in which case the word "aluminum" shall be accompanied by
some other word or words, printed in type equally as conspicuous as
that in which the word "aluminum" is printed so as to indicate clearly
that the said products are composed in part of a material or materials
other than aluminum.
Respondent also agreed that should it ever resume or indulge in any
of the practices in question, this said stipulation as to the facts may
be used in evidence against it in the trial of the complaint which the
Commission may issue. (Feb. 17, 1932.)
930. False and Misleading Brands or Labels-Transfer Pictures,
Bronze Powders and Liquids, Etc. (Aluminum).-Respondent, a corporation, engaged in the sale and distribution in interstate commerce of
transfer pictures, transfer adhesives, bronzing liquids, bronze powders
and other similar products, and in competition with other corporations
individuals, .firms and partnerships likewise engaged, entered into
the following agreement to cease and desist forever from the alleged
unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling its products in
interstate commerce, agreed to cease and desist forever from the use of
the word "aluminum" either independently or in connection or conjunction with any letter or letters, word or words, or in any other way
so as to import or imply, or which may have the capacity or tendency
to confuse, mislead, or deceive purchasers into the belief that said
products are composed of aluminum, when such is not the fact; unless,
when the said products are composed in substantial part of aluminum
and the word "aluminum" is used to designate the same, in which case
the said word "aluminum" shall be accompanied by some other word
or words printed in type equally as conspicuous as that in which the
word "aluminum" is printed so as to indicate clearly that the said
products are composed in part of a material or materials other than
aluminum.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
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may be used in evidence against it in the trial of the complaint which
the Commission may issue. (Feb. 17, 1932.)
931. False and Misleading Trade or Corporate Name, Brands, or
Labels-Infants' and Children's Shoes.-Respondent, a corporation,
engaged in the manufacture of infants' and children's shoes and in
the sale and distribution of said products in interstate commerce,
and in competition with other corporations, individuals, firms, and
partnerships likewise engaged, entered into the following agreement
to cease and desist forever from the alleged unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling its products in
interstate commerce, agreed to cease and desist forever from marking, branding, or stamping said products, or any thereof, sold and
distributed in interstate commerce with the word "Doctor" followed
by a fictitious name so as to import or imply, or which may confuse,
mislead, and deceive purchasers into the belief that said products are
made under the supervision, or in accordance with the designs, of an
orthopedist, when such is not the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the faces
may be used in evidence against it in the trial of the complaint whith
the Commission may issue. (Feb. 24, 1932.)
932. False and Misleading Trade Name and Brands-Torch Tips.Respondent, an individual, engaged in the manufacture of torch tips
and in the sale and distribution of the same in interstate commerce,
and in competition with other individuals, firms, partnerships, and
corporations likewise engaged, entered into the following agreement
to cease and desist forever from the alleged unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling his products in
interstate commerce, agreed to cease and desist forever from the use
of the letters "K-G" as a trade name or brand for his products; and
from stating and representing that he can or will furnish "K-G"
torch tips to customers, or that the products which he sells and distributes in interstate commerce are "K-G" torch tips, when such is
not the fact.
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against him in the trial of the complaint
which the Commission may issue. (Feb. 24, 1932.)
933. False and Misleading Business Status and Advertising-Advertising Matter, Merchandise Coupons, Premium Cameras, Etc.Respondent, an individual, engaged in the sale and distribution in interstate commerce of coupons and advertising matter for use by retailers
in connection with the sale of their merchandise, and in the redemp-
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tion of such coupons and exchanging therefor various articles of merchandise, and in competition with other individuals, firms, partnerships, and corporations likewise engaged, entered into the following
agreement to cease and desist forever from the alleged unfair methods
of competition as set forth therein.
Respondent, in soliciting the sale of and selling his merchandise in
interstate commerce, agreed to cease and desist forever from the use
in contracts, or in advertisements and advertising matter circulated
in interstate commerce of any words, statements, or representations
which import or imply, or which have the capacity to confuse, mislead,
or deceive purchasers into the belief that he is a distributor, agent, or
representative of the Eastman Kodak Co., when such is not the fact;
stating and representing, directly or indirectly, in coupons, contracts,
advertisements, or advertising matter distributed in interstate commerce, that the cameras or other merchandise which he distributes in
interstate commerce are given free, when such is not the fact, and/or
the cost thereof is included in the remittance received and alleged to
be for other merchandise and packing and shipping.
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against him in the trial of the complaint
which the Commission may issue. (Feb. 24, 1932.)
934. False and Misleading Testimonials or Advertising-Soap.Respondent, a corporation, engaged in the manufacture of toilet
products including soap, creams, and powders, and in the sale and
distribution of said products in interstate commerce, and in competition with other corporations, individuals, firms, and partnerships
likewise engaged, entered into the following agreement to cease and
desist forever from the alleged unfair methods of competition as set
forth therein.
Respondent, in soliciting the sale of and selling its product in
interstate commerce, agreed to cease and desist from the use in its
advertisements and advertising matter distributed in interstate commerce of the statement that a certain number of women began the
treatment with enlarged pores and ended the test with the problem
solved, or of any similar statement or representations which may have
the capacity or tendency to confuse, mislead, or deceive purchasers
into the belief that its said product accomplished the results as
indicated in the treatment of enlarged pores, when such is not the
fact. The said respondent also agreed to cease and desist from the
use in its said advertisements and advertising matter of the statement
that "These noted dermatologists unanimously found respondent's
soap most effective of all beauty aids", when such is not the fact.
The said respondent further agreed to cease and desist from representing in its said advertising matter that a certain doctor was former
632-33-36
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chairman of an organization known as "American Society of Dermatologists", when such is not the fact.
Respondent also agreed that should it ever resume or indulge in any
of the practices in question, this said stipulation as to the facts may
be used in evidence against it in the trial of the complaint which the
Commission may issue. (Feb. 24, 1932.)
935. False and Misleading Trade or Corporate Name, Brands, or
Labels-Electric-Light Pendants.-Respondent, a corporation, engaged in the sale and distribution in interstate commerce of novelties, including electric-light pendants, and in competition with other
corporations, individuals, firms, and partnerships likewise engaged,
entered into the following agreement to cease and desist forever from
the alleged unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling its products in interstate commerce, agreed to cease and desist forever from the use of
the word "radium" as a trade name for its said products or on tags
or cards attached to or accompanying the same; and from the use of
the word "radium" either independently or in connection or conjunction with any other word or words, or in any way which may have the
capacity and tendency to confuse, mislead, and deceive purchasers
into the belief that said products are made in whole or in part of
radium, or that the same possess radioactive properties, when such
is not the fact.
Respondent also agreed that should it ever resume or indulge in any
of the practices in question, this said stipulation as to the facts may be
used in evidence against it in the trial of the complaint which the
Commission may issue. (Feb. 29, 1932.)
936. False and Misleading Advertising-" Song Sheets."-Respondent, an individual, engaged in the business of publishing so-called
"Song Sheets" consisting of comic verses, parodies on popular song
hits, and other similar composition, and in competition with other
individuals, partnerships, and corporations likewise engaged, entered
into the following agreement to cease and desist forever from the
alleged unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling his products in
interstate commerce, agreed to cease and desist from the use of captions and headings describing and representing his productions as
"Broadway and Hollywood Popular Songs," or as "Songs of Radio,
Stage, and Screen" and/or any other similar representations which
import or imply, or which have the capacity to confuse, mislead, or
deceive purchasers into the belief that said products are Broadway
or Hollywood popular songs, popular or latest songs of radio, stage,
and screen when such is not the fact.
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
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may be used in evidence against him in the trial of the complaint
which the Commission may issue. (Feb. 29, 1932.)
937. False and Misleading Business Status and AdvertisingAdvertising Coupons, Premium Cameras, etc.-Respondent, an individual engaged in the sale and distribution in interstate commerce of
coupons and advertising matter for use by retailers in connection with
the sale of his merchandise and in the redemption of such coupons and
exchanging therefor various articles of merchandise, and in competition with other individuals, firms, partnerships, and corporations
likewise engaged, entered into the following agreement to cease and
desist forever from the alleged unfair methods of competition as set
forth therein.
Respondent, in soliciting the sale of and selling his merchandise in
interstate commerce, agreed to cease and desist forever from the use
in contracts, or in advertisements and advertising matter circulated
in interstate commerce, of any words, statements, or representations
which import or imply, or which have the capacity to confuse, mislead, or deceive purchasers into the belief that he is a distributor,
agent, or representative of the Eastman Kodak Co., when such is not
the fact, from stating and representing, directly or indirectly, in
coupons, contracts, advertisements, or advertising matter distributed
in interstate commerce, that the cameras or other merchandise which
he distributes in interstate commerce are given free, when such is not
the fact, and/or the cost thereof is included in remittance received and
alleged to be for other merchandise and packing.
Respondent also agreed that should he ever resume or indulge in any
of the practices in question, this said stipulation as to the facts may be
used in evidence against him in the trial of the complaint which the
Commission may issue. (Mar. 9, 1932.)
938. False and Misleading Brands or Labels and AdvertisingVarnish, Lacquers, and Industrial Finishes.-Respondent, a corporation, engaged in the manufacture of varnish, lacquers, and industrial
finishes, and in the sale and distribution of said products in interstate
commerce, and in competition with other individuals, firms, partnerships, and corporations likewise engaged, entered into the following
agreement to cease and desist forever from the alleged unfair methods
of competition as set forth therein.
Respondent agreed to cease and desist forever from the use, on
brands or labels affixed to its said products, and in its advertisements
and advertising matter distributed in interstate commerce, of the
word "rubber" either independently or in connection or conjunction
with any other word or words, so as to import or imply that its products so designated and described are composed in whole or in substantial part of rubber; and from the use of the word 11 rubber" as
descriptive of its said products in any way which may have the capac-
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ity and tendency to confuse, mislead, or deceive purchasers into the
belief that said products are composed in whole or in substantial
part of rubber, when such is not the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (Mar. 9, 1932.)
939. False and Misleading Advertising-Cosmetics, Hosiery, and
Imitation Pearls.-Respondent, a corporation engaged in the manufacture of cosmetics and in the sale and distribution thereof in interstate commerce, and in competition with other corporations, individuals, firms and partnerships likewise engaged, entered into the
following agreement to cease and desist forever from the alleged
unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling its products in interstate commerce, agreed to cease and desist forever, in its advertisements and advertising matter circulated in interstate commerce from
the use of the words "Poudre de", "Fleur de", and/or "Jardin de" in
connection with the word "Paris", and from the use of the aforesaid
words or any other words from the French language which when taken
in connection or conjunction with the word "Paris" or used in any
other way so as to have the capacity and tendency to confuse,
mislead, or deceive purchasers into the belief that the products to
which the same are applied were imported or made in Paris, France,
when such is not the fact; advertising, representing or describing its
products with any false, fictitious, or misleading representations
respecting the value of the same; the use of statements and representations that the prices, terms, and conditions offered in its advertisements and advertising matter are "special", odor a limited time only,
or at a reduced price, when such is not the fact; the use of the word
"chiffon" to describe and represent hosiery which are not made of
silk, the product of the cocoon of the silk worm; from the use of the
word "Free" either independently or in connection or conjunction
with any other word or words, or in any way as descriptive of merchandise accompanying its products which may import or imply, or
which has the capacity or tendency to confuse, mislead or deceive
purchasers into the belief that said merchandise is given as a gratuity
in consideration of the purchase of other products, when such is not
the fact; the use of the word "pearl" or "pearls" either independently
or in co:tmection or conjunction with any other word or words, or in
any way which may have the capacity and tendency to confuse,
mislead, or deceive purchasers into the belief that the products so
described are natural or genuine pearls, when such is not the fact.
· Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
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may be used in evidence against it in the trial of the complaint which
the Commission may issue. (Mar. 9, 1932.)
940. Combination or Conspiracy to Limit Channels of DistributionBarber Shop and Beauty Parlor Supplies.-Respondent association is
a corporation composed of corporations, firms, partnerships, and individuals, each of which is engaged in the sale and distribution in
interstate commerce of supplies for use in barber shops and beauty
parlors, and in competition with other corporations, individuals, firms,
and partnerships likewise engaged, entered into the following agreement to cease and desist forever from the alleged unfair methods of
competition as set forth therein.
Respondent agreed to cease and desist forever from cooperating
with its membership, or with the agents, employees, or representatives
of its membership, in carrying out or following a common course of
action pursuant to mutual understanding, combination, or agreement,
for the purpose or with the effect of directly or indirectly lessening
competition or producing a restraint of trade in its products by the
use of any or all of the following cooperative methods, to wit: providing manufacturers with lists of its members and requesting that they
distribute their products only through such members; persuading,
threatening, or coercing manufacturers to distribute their products
only through its members, or to cease or refrain from dealing with
distributors who are not among its members; by any other cooperative
means or methods coercing or causing manufacturers to distribute
their products only through its members.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (Mar. 14, 1932.)
941. False and Misleading Brands or Labels and AdvertisingToilet Articles, Fabrics, Imitation Jewelry or Precious Stones or
Substances, and Imitation Leather.-Respondent, an individual,
engaged in the sale and distribution in interstate commerce of a
variety of merchandise, and in competition with other individuals,
firms, partnerships, and corporations likewise engaged, entered into
the following agreement to cease and desist forever from the alleged
unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling his products in interstate commerce, agreed to cease and desist forever from the use in his
catalogs and other advertisements and advertising matter as a brand
or label for any of his said products, the words "Paris", "Poudre ",
"Parfum" or "Henriot Parfumers" either independently or in connection or conjunction with any other word or words to describe or
designate products not compounded or manufactured in France and
imported into the U?ited States; and from the use of such words as
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"Paris", "Poudre ", "Parfum ", or "Henriot Parfumers" or any other
words or the French language in any way which may have the capacity and tendency to confuse, mislead, or deceive purchasers into
the belief that the products to which the same are applied are of
French origin, when such is not the fact; of the words "English"
and/or "broadcloth" either independently or in connection or conjunction with any other word or words, in such a way as to import
that the product to which such words apply was imported from
England, or that the product is that product generally known to the
trade and the public as "broadcloth", when such is not the fact; of
the word "London" as a trade name or brand for products, or any
of them, in such a way as to import or imply that the products so
described and designated were made in London or imported from
England, when such is not the fact; of the words "pearl", "pearls",
"unbreakable pearls", "indestructible pearls", or any of them,
either independently or in combination with any other word or
words, so as to import or imply that the products to which the
same are applied are composed of genuine pearls, and/or are unbreakable or indestructible, when such is not the fact; and from the use of
the words "pearl", "pearls", "unbreakable", or "indestructible", or
any other similar expression or combination of words which may
import or in1ply, or which may have the capacity and tendency to
confuse, mislead, or deceive purchasers into the belief that the products to which such terms are applied are composed of pearls, or that
the same are unbreakable or indestructible, when such is not the fact;
of the words "crystal" and/or "crystals" either independently or
in connection or conjunction with any other word or words, or in any
way to describe or designate products not composed of crystal; and
from the use of the words "crystal" or "crystals" in any way which
may have the capacity and tendency to confuse, mislead, or deceive
purchasers into the belief that the products so designated and described
are composed of crystal, when such is not the fact; of the word
"amber" either independently or in connection or conjunction with
any other letter or letters, word or words to designate or describe
products not made of amber; and from the use of the word "amber"
or of any colorable imitation or derivative thereof in any way which
may have the capacity and tendency to confuse, mislead, or deceive
purchasers into the belief that the products so designated and described are composed of amber, when such is not the fact; of the word
"silk" independently or in connection with any other word or words
as a trade name or brand for products not composed of silk, the product
of the cocoon of the silk worm; and from the use of the word "silk"
in any way which may have the capacity and tendency to confuse,
mislead, or deceive purchasers into the belief that the products so
designated and described are made of silk, the product of the cocoon
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of the silk worm, when such is not the fact; of the words "pln tinoid
finish" either independently Ol' in connection or conjunction with
any other word or words, to designate and describe products not
having a platinum finish; and from the use of the words "platinum",
"platinoid" or any other colorable imitation or derivative of the word
"platinum" in any way which may have the tendency or effect to
confuse, mislead, or deceive purchasers into the belief that the products so designated and described have a platinum finish, when such
is not the fact; of the word "platignum" either independently or in
connection or conjunction with any other word or words to describe
pens not composed of platinum; and from the use of the words "platinum", "platignum ", or any other colorable imitation or derivative
of the word "platinum" in any way which may have the tendency
or effect to confuse, mislead, or deceive purchasers into the belief that
the products so designated and described are composed of platinum,
when such is not the fact; of the word "crystal" either independently
or in connection or conjunction with any other word or words to
describe or designate pens not composed, in whole or in part of
crystal; and from the use of the word "crystal" in any way which may
have the capacity and tendency to confuse, mislead, or deceive purchasers into the belief that the products so described are made in
whole or in part of crystal, when such is not the fact; of the word
"ivory" either independently or in connection or conjunction with
any other word or words to describe or designate products not composed in whole or in part of ivory; and from the use of the word
"ivory" in any way which may have the capacity and tendency to
confuse, mislead, or deceive purchasers into the belief that the products so designated and described are composed in whole or in part of
ivory, when such is not the fact; of the word "leather" either independently or in connection or conjunction with any other letter or
letters, word or words so as to import or imply that the products are
composed of leather, the product of the hide or skin of an animal, when
such is not the fact, and from the use of the word "leather" or any
other colorable imitation or derivative of the word "leather" in any
way which may have the capacity and tendency to confuse, mislead,
or deceive purchasers into the belief that the products so designated
and described are composed of leather, when such is not the fact;
and from the use in catalogs and other advertisements and advertising
matter circulated in interstate commerce of fictitious and exaggerated
prices of the products offered for sale in "deals "or "combinations."
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against him in the trial of the complaint which
the Commission may issue (Mar. 16, 1932).
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942. False and Misleading Advertising.-A manufacturer agrees to
advertise endorsements of its products only as and when they are the
genuine opinions of the endorsers resulting from the use of such products, and if a consideration bas been given for the endorsements that
fact is to be clearly indicated in the advertisements. (Mar. 23, 1932.)
943. False and Misleading Brands or Labels-Glass Bottles.Respondent, a corporation, engaged in the manufacture of glass
bottles and in the sale and distribution thereof in interstate commerce,
and in competition with other corporations, individuals, firms, and
partnerships likewise engaged, entered into the following agreement
to cease and desist forever from the alleged unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling its products in
interstate commerce agreed to cease and desist forever from blowing,
stamping, or otherwise impressing upon the glass bottles which it
sells and distributes in interstate commerce the words "one pint",
"full pint" or "half pint" when said products have a capacity less
than a pint or a half pint, respectively; from the sale and distribution
in interstate commerce of glass bottles having the shape and approximate size of the full pint and half-pint standard containers, but in
reality having a capacity substantially less than a pint or a half pint,
respectively, with any words, marks, or legends blown or impressed
thereon which may have the capacity and tendency to confuse, mislead, or deceive the purchasing public into the belief that such containers are of the full capacity of a pint and/or a half pint, respectively,
when such is not the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (Mar. 28, 1932.)
944. False and Misleading Advertising-Electric Clocks and
Lamps.-Respondent, a corporation, engaged in the manufacture of
electric clocks and lamps and in the sale and distribution of said products, and in competition with other corporations, individuals, firms,
and partnerships likewise engaged, entered into the following agreement to cease and desist forever from the alleged unfair methods of
competition as set forth therein.
Respondent, in soliciting the sale of and selling its products in
interstate commerce, agreed to cease and desist forever from stating
and representing, directly or indirectly, in advertisements or advertising matter, or in any other way that United States and/or foreign
patents have been granted to it upon its said products; and from the
use of any letter and figures either independently or in connection or
conjunction with any other word or words, statement or representation
so as to have the capacity or tendency to confuse, mislead, or deceive

STIPULATIONS

557

purchasers into the belief that said corporation has been granted a
United States or other patent upon its said products, when such is not
the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (Mar. 30, 1932.)
945. False and Misleading Brands or Labels and AdvertisingSoaps.-Respondent, a corporation, engaged in the manufacture of
soaps and in the sale and distribution thereof in interstate commerce,
and in competition with other corporations, individuals, firms and
partnerships likewise engaged, entered into the following agreement
to cease and desist forever from the alleged unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling its products in interstate commerce, agreed to cease and desist forever from the use of
the words "witch hazel, either independently or in connection or
conjunction with any other word or words, in its advertisements and
advertising matter, or as a brand for its products, or in any way
which may have the tendency and effect to confuse, mislead, or deceive
purchasers into the belief that said product contains witch hazel in
such substantial quantities as to be properly and accurately designated and described by the use of the words "witch hazel,, when
such is not the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (Mar. 30, 1932.)
946. Misrepresenting Nature of Manufacture-Hosiery.-Respondent, a corporation, engaged in the sale and distribution in interstate
commerce of a variety of merchandise, including hosiery, and in competition with other corporations, individuals, firms, and partnerships
likewise engaged, entered into the following agreement to cease and
desist forever from the alleged unfair methods of competition as set
forth therein.
Respondent, in soliciting the sale of and selling its products in
interstate commerce, agreed to cease and desist forever from the use
of the word "fashioned, either independently or in connection or
conjunction with any other word or words to describe or represent a
product not manufactured in accordance with the process used in the
manufacture of "fashioned" hosiery; and from the use of the word
"fashioned" in any way which may have the capacity or tendency
to confuse, mislead, or deceive purchasers into the belief that the
product so described and represented is that product known to the
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trade and the purchasing public as 11 fashioned" hosiery, when such
is not the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (Mar. 30, 1932.)
947. False and Misleading Advertising-Aviation Correspondence
Course.-Respondent, a corporation, engaged in conducting a school
whose courses of instruction consist of a series of lesson pamphlets
and questions dealing with and relating to certain ground training in
and about aviation fields and hangars and in the sale and distribution
in interstate commerce of said courses of instruction, and in competition with other corporations, individuals, firms, and partnerships
likewise engaged, entered into the following agreement to cease and
desist forever from the alleged unfair methods of competition as set
forth therein.
Respondent, in soliciting the sale of and selling its courses of
instruction in interstate commerce, agreed to cease and desist from
overstating and misrepresenting the demands and opportunities of
its student-graduates for employment; and the said respondent also
agreed to cease and desist from the use in its advertisements and
advertising matter, distributed in interstate commerce of any and all
statements and representations which may have the capacity or
tendency to confuse, mislead, or deceive prospective students into the
belief that the demands and opportunities in the field of aviation for
such students who take and finish the course of instruction offered for
sale and sold by the said respondent are in excess of what is actually
the case. Said respondent also agreed to cease and desist from the
use in its said advertisements and advertising matter of statements
and representations which may have the capacity or tendency to
confuse, mislead, or deceive purchasers into an erroneous belief as
to the scope of the said courses of instruction, and from the use of
statements and representations which may have the capacity or
tendency to confuse, mislead, or deceive purchasers into the belief
that the said courses of instruction tutor and equip the student in
the art of flying an airplane. Said respondent also agreed to cease
and desist from the use in its said advertisements and advertising
matter of other statements and representations as to the actual
earning power and probable salaries of graduate students upon
completion of the course of instruction.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial. of the complaint which
the Commission may issue. (Apr. 1, 1932.)

STIPULATIONS

559

948. False and Misleading Brands or Labels and AdvertisingPsoriasis Cure.-Respondent, an individual, engaged in the sale and
distribution in interstate commerce of two alleged cures for psoriasis,
and in competition with other individuals, firms, partnerships, and
corporations likewise engaged, entered into the following agreement to cease and desist forever from the alleged unfair methods of
competition as set forth therein.
Respondent, in solicting the sale of and selling her products in
interstate commerce, agreed to cease and desist from the use of such
statements and representations as "Psoriasis can be cured" or "A
wonderful remedy for Psoriasis," or "It is unnecessary to suffer with
this dreadful skin disease," or of any similar statements or representations which may have the capacity and tendency to confuse,
mislead, or deceive purchasers into the belief that the said products,
or either of them, are or is capable of effecting a cure of psoriasis,
when such is not the fact. Respondent also agreed to cease and desist from the use, in her advertising matter or on her brands or labels
affixed to the container of either of the said products sold and distributed in interstate commerce, of the aforesaid statements and
representations, or of any other statements or representations which
do not truthfully represent and describe said product, its properties
and powers, and the curative and therapeutic effects to be derived
from its use.
Respondent also agreed that should she ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against her in the trial of the complaint which
the Commission may issue. {Apr. 6, 1932.)
949. False and Misleading Brands or Labels-Bay Rum.-Respondent, an individual, engagec' in the manufacture, sale, and aistribution of bay rum in interstate commerce, and in competition with
other individuals, firms, partnerships and corporations likewise
engaged, entered into the following agreement to cease and C:.esist
forever from the alleged unfair methods of competition as set forth
therein.
Respondent, in soliciting the sale of and selling his products in
interstate commerce, agreed to cease and desist forever from marking, branding, or labeling said product with the words "St. Thomas";
and from the use of the words "St. Thomas" either independently or
in connection or conjunction with any other word or words, or in
any way which may have the tendency or effect to confuse, mislead,
or deceive purchasers into the belief that said pro.duct is manufactured at St. Thomas in the West Indies, when such is not the fact.
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stip\Lation of facts may be
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used in evidence against him in the trial of the complaint which the
Commission may issue. (Apr. 8, 1932.)
950. Disparagement and Misrepresentation of Business and Product
of Competitor; Misrepresentation of Own Product-Stock Preparations.-Respondent, an individual, engaged in the manufacture of
certain stock preparations and in the sale and distribution of the same
in interstate commerce, and in competition with other individuals,
firms, partnerships, and corporations likewise engaged, entered into
the following agreement to cease and desist forever from the alleged
unfair methods of competition. as set forth therein.
Respondent, in soliciting the sale of and selling his products in interstate commerce, agreed to cease and desist from the statement or
representation to the effect that "Drovers Veterinary Union" had
cheapened or changed the formula of its product, when such is not the
fact. Said respondent also agreed to cease and desist from the statement and representation to the effect that its product is made from
the same formula that the product designated "Third degree" of
Drovers Veterinary Union was formerly made so as to confuse, mislead, or deceive purchasers into the belief that the said product designated "Third degree" had been changed, when such is not the fact.
The said respondent also agreed to cease and desist from stating or
representing through his salesmen, or in his advertising matter, or in
any other way that the business of Drovers Veterinary Union has
been sold to respondent, or that respondent's salesmen represent
Drovers Veterinary Union, and from the use of any other false and
misleading statements or representations which may have the capacity
or tendency to confuse or deceive purchasers into the belief that the
said respondent has acquired or taken over the business of Drovers
Veterinary Union, when such is not the fact.
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against him in the trial of the complaint which
the Commission may issue. (Apr. 18, 1932.)
951. False and Misleading Trade Name-Carbon Paper and Typewriter Ribbons.-Respondent, an individual, engaged in the sale and
distribution in interstate commerce of carbon paper and typewriter
ribbons, and in competition with other individuals, firms, partnerships
and corporations likewise engaged, entered into the following agreement to cease and desist forever from the alleged unfair methods of
competition as set forth therein.
Respondent, in soliciting the sale of and selling his products in
interstate commerce, agreed to cease and desist forever from the use
of the word "Manufacturing" as part of or in connection or conjunction with his trade name, or in any other way so as to import or imply,
or which may have the capacity or tendency to confuse, Inislead, or
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deceive purchasers into the belief that said respondent is the manufacturer of the products which he sells and distributes, and/or that
he owns, controls or operates the plants or factories wherein the same
are manufactured, when such is not the fact.
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (Apr. 29, 1932.)
952. False and Misleading Advertising-Yeast.-Respondent, a
corporation, engaged in the manufacture of yeast and in the sale and
distribution of said product in interstate commerce, and in competition with other corporations, individuals, firms, and partnerships
likewise engaged, entered into the following agreement to cease and
desist forever from the alleged unfair methods of competition as set
forth therein.
Respondent, in soliciting the sale of and selling its product in interstate commerce, agreed to cease and desist forever from the use in
advertisements and advertising matter of statements and representations to the effect that its yeast is standard for vitamin studies of the
United States Government and/or leading universities; and from the
use in advertisements and advertising matter of statements and representations which may have the tendency or effect to confuse, mislead,
or deceive purchasers into the belief that said product is standard for
vitamin studies of the United States Government and/or leading
universities, when such is not the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (May 6, 1932.)
953. False and Misleading Brands or Labels-Celery.-Respondent,
a corporation, engaged in the sale and distribution in interstate commerce of celery in wholesale lots, and in competition with other corporations, individuals, firms, and partnerships likewise engaged,
entered into the following agreement to cease and desist forever from
the alleged unfair methods of competition as set forth therein.
Respondent, in selling and shipping its product in interstate commerce, agreed to cease and desist forever from the use of labels stating
and representing that its product is treated before shipment by that
process generally known to the trade as "Precooling", when such is
not the fact; and from statements and representations on labels or
any other printed matter which may have the capacity or effect to
confuse, mislead, or deceive purchasers into the belief that said
product is treated before shipment by that process generally known
to the trade as "Precooling", when such is not the fact.

562

FEDEBA.L TRADE COMMISSION DECISIONS

Respondent also agreed that should it ever resume or indulge in
any of the practices in qw~stion, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (May 6, 1932.)
954 and 955. None issued.
956. False and Misleading Brands or Labels and AdvertisingBay Rum.-Respondent, an individual, engaged in the manufacture of
bay rum and in the sale and distribution thereof in interstate com·
merce, and in competition with other individuals, firms, partnerships,
and corporations likewise engaged, entered into the following agree·
ment to cease and desist forev.er from the alleged unfair methods of
competition as set forth therein.
Respondent, in soliciting the sale of and selling his product in inter·
state commerce agreed to cease and desist from the use of the word
"St. Thomas" either independently or in connection or conjunction
with the word "genuine" or with any other word or words as descrip·
tive of said product, on his brands or labels, invoices, or other adver·
tising matter distributed in interstate commerce so as to import or
imply or which may have the capacity or tendency to confuse, mis·
lead, or deceive purchasers into the belief that the said product is
manufactured at St. Thomas, in the West Indies, when such is not
the fact. The said respondent also agreed to cease and desist from
the use of the words "St. Thomas, West Indies", "Arecibo, Porto·
Rico", "St. Thomas", "Porto Rico", and 11 American West Indies",
on his said brands or labels or invoices in any way which may have
the capacity or tendency to confuse, mislead or deceive purchasers
into the belief that the said product is manufactured or obtained from
the places named, or any of them, when such is not the fact. The
said respondent further agreed to cease and desist from the use of
the words "growers", "distillers", or "distilling" or "importers" in
soliciting the sale of or selling his product in interstate commerce so
as to import or imply, or which may have the capacity or tendency
to confuse, mislead or deceive purchasers into the belief that the said
respondent cultivates or grows the bayberry plant from which said
product is made, or that he distills and/or imports said product, when
such is not the fact.
Respondent also agreed that should he ever resume or indulge in any
of the practices in question, this said stipulation as to the facts may
be used in evidence against him in the trial of the complaint which the
Commission may issue. (May 13, 1932.)
957. False and Misleading Brands or Labels-Toilet Soaps.-Re·
spondent, a corporation, engaged in the manufacture of toilet soaps
and in the sale and distribution of the same in interstate commerce,
and in competition with other corporations, individuals, firms, and
partnerships likewise engaged, entered into the following agreement
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to cease and desist forever from the alleged unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling its products in
interstate commerce agreed to cease and desist forever from the use
of the words "Witch Hazel" either independently or in connection
or conjunction with any other word or words, as a mark or brand for
its products, or in any way which may have the tendency or effect
to confuse, mislead, or deceive purchasers into the belief that said
product so marked and branded contains witch hazel in such substantial quantity as to be properly and accurately described and
designated by the use of the words "Witch Hazel", when such is not
the fact; the use of the word "Antiseptic" either alone or in connection or conjunction with any other word or words to designate, describe, represent, or refer to its products, or as a mark or brand for
the same, in any way which may have the capacity or tendency to
confuse, mislead, or deceive purchasers into the belief that said products contain antiseptic properties other than or different from those
usually found in ordinary toilet soaps, when such is not the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (May 16, 1932.)
958. False and Misleading Advertising-Soap.-Respondent, a
corporation, engaged in the sale and distribution in interstate commerce of groceries, and in competition with other corporations, individuals, firms and partnerships likewise engaged, entered into the following agreement to cease and desist forever from the alleged unfair
methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling its products in
interstate commerce, agreed to cease and desist forever from stating
and representing in advertisements and advertising matter that the
weight of its soap is 1 pound per bar, when such is not the fact; and
from the use of statements and representations in its advertisements
and advertising matter which may have the tendency or capacity to
confuse, mislead, or deceive purchasers in respect of the weight of its
products, and to cause them to believe that said products weigh
substantially more than their true weight.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (May 20, 1932.)
959. Misrepresentation of Business Connections, Identity, and
Guarantee and Advertising Falsely and Misleadingly in Said Respects-Nursery Stock and Plants.-Respondent, an individual, engaged in growing and propagating nursery stocks and plants and in
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the sale and distribution thereof in interstate commerce, and in competition with other individuals, firms, partnerships, a:r;J.d corporations
likewise engaged, entered into the following agreement to cease and
desist forever from the alleged unfair practices as set forth therein.
Respondent, in soliciting the sale of and selling his products in
interstate commerce, agreed to cease and desist forever, either directly
or through his authorized agents or salesmen, from stating and representing that such agents are representing a certain nursery company, when such is not the fact; stating and representing that such
agents are representing "the big :nursery at Owatonna", or from any
other similar words or statements which may have the tendency or
capacity to confuse, mislead, or deceive purchasers into the belief
that they are dealing with a certain nursery company, when such is
not the fact; stating and representing through his agents or otherwise
that his company and a certain nursery company have merged, when
such is not the fact; offering to replace, or replacing, stock purchased
from certain nursery company with stock of respondent company
without disclosing the fact that the replacements are being made by a
different concern; and/or soliciting and taking orders from purchasers
from whom orders had formerly been taken as agents of a certain
nursery company without disclosing the fact that they have made a
change of employers.
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against him in the trial of the complaint
which the Commission may issue. (May 20, 1932.)
960. False and Misleading Business Status and AdvertisingMen's Clothing.-Respondent, a corporation, engaged in the manufacture of men's clothing and in the sale and distribution of said
garments in interstate commerce, and in competition with other corporations, individuals, firms, and partnerships likewise engaged, entered
into the following agreement to cease and desist forever from the
alleged unfair methods of competition as set forth therein.
Respondent agreed to cease and desist from the use in soliciting the
sale of and selling its garments in interstate commerce of the words
"Hand work" either independently or in connection or conjunction
with any other word or words, pictorial representations, or in any way
as descriptive of said garments, so as to import or imply or which may
have the capacity or tendency to confuse, mislead, or deceive purchasers
into the belief that the said garments are hand-made, or are that type of
garment generally known to the trade and understood by the purchasing public as and to be hand-tailored, if such is not the fact. The
said corporation, in its own behalf and in behalf of its said subsidiary
companies, also agreed to cease and desist from the use in advertisements and advertising matter distributed in interstate commerce of
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statements and representations which may have the capacity or
tendency to confuse, mislead, or deceive purchasers into the belief
that its garments are made by union labor or by workmen or artisans
all of whom are members of or affiliated with an association or organization generally known, recognized, and referred to as "Union", when
such is not the fact. The said corporations in its own behalf and in
behalf of its said subsidiaries, further agreed to cease and desist from
the use in said advertisements and advertising matter of statements
and representations to the effect that it, or any one or more of its said
subsidiary companies has or had in its or their employ over 4,000
representatives who "carry our sample line and show it in homes,
offices, and factories", when such is not the fact.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (June 1, 1932.)
961. False and Misleading Brands or Labels-J..Ien's Shirts and
Collars.-Respondent, a corporation, engaged in the manufacture
of men's shirts and collars and in the sale and distribution of the same,
and in competition with other corporations, individuals, firms, and
partnerships likewise engaged, entered into the following agreement
to cease and desist forever from the alleged unfair methods of competition as set forth therein.
Respondent agreed to cease and desist forever from marking, labeling, designating, and representing any of its products as "English
broadcloth", when said products are not made from that cloth imported from England and known to the trade and the purchasing
public as English broadcloth; and from marking, labeling, designating,
and representing any of its products with the figures "2 x 1" when the
fabric in said products is not constructed with threads running two
in the warp and one in the filling. And said respondent further agreed
to cease and desist forever from the use of the words "English broadcloth" and of the figures "2 x 1" in any way so as to import or imply, or which may have the capacity and tendency to confuse, mislead, or deceive purchasers into the belief that the products so designated, referred to or represented are in truth and in fact English
broadcloth and/or that the fabric from which the same are constructed contains threads running two in the wrap and one in the
filling, when such is not the fact.
Respondent also agreed that should it ever resume or indulge in any
of the practices in question, this said stipulation as to the facts may
be used in evidence against it in the trial of the complaint which the
Commission may issue. (June 1, 1932.)
962. False and J..lisleading Advertising-Malt Extracts with Tonic
Ingredients.-Respondent, a corporation, engaged in the compound632-33-87
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ing of alleged malt extracts combined with tonic ingredients and in
the sale and distribution thereof in interstate commerce, and in competition with other corporations, individuals, firms, and partnerships
likewise engaged, entered into the following agreement to cease and
desist forever from the alleged unfair methods of competition as set
forth therein.
Respondent, in soliciting the sale of and selling its products in interstate commerce, agreed to cease and desist forever from the use in its
advertisements and advertising matter circulated in interstate commerce, of statements and representations suggesting or implying, or
which may have the capacity and tendency to confuse, mislead, or
deceive purchasers into the belief that its products are substitutes for
cod-liver oil, or that said products perform the same or similar functions in the matabolism of the human body as cod-liver oil.
Respondent also agreed that should it ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against it in the trial of the complaint which
the Commission may issue. (June 1, 1932.)
963. False and Misleading Advertising-Proprietary Medicines.Respondent, an individual, engaged in the manufacture of proprietary
medicines and in the sale and distribution thereof in interstate commerce, and in competition with other individuals, firms, partnerships,
and corporations likewise engaged, entered into the following agreement to cease and desist forever from the alleged unfair methods of
competition as set forth therein.
Respondent, in soliciting the sale of and selling his products in
interstate commerce, agreed to cease and desist forever, in his advertisements and advertising matter circulated in interstate commerce
from stating and representing that his products, or any of them, are
remedies, or effective treatments, for certain diseases of animals,
when there is no scientifically recognized remedy or effective treatment for such diseases; from the use of the words "Bronchial Liniment" either independently or in combination with any other word
or words, or in any way which may confuse, mislead or deceive purchasers into the belief that the product so designated is an effective
treatment or remedy for bronchial trouble in animals; the use of
statements and representations that his product called "Stomach
Medicine" is an effective treatment, or remedy, for chronic troubles
of the human stomach.
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against him in the trail of the complaint
which the Commission may issue. (June 15, 1932.)
964. False and Misleading Advertising-Soaps.-Respondent, a
corporation, engaged in the sale and distribution of soap products in
interstate commerce, and in competition with other corporations,
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individuals, firms, and partnerships likewise engaged, entered in
to the following agreement to cease and desist forever from the
alleged unfair methods of competition as set forth therein.
Respondent, in soliciting the sale of and selling its products in
interstate commerce, agreed to cease and desist forever from the use
in its advertisements and advertising matter of the following statements and representations: "Beware of soaps that contain animal
fats! They clog the pores and make the skin coarse, muddy and sallow! Most soaps are made of animal fats or grease that you scrape
from the dinner dishes. As you know from your dish washing this
grease doesn't dissolve, even in hot water. And just as it leaves a
residue of grease in the dishpan, so it leaves a residue of grease on
your skin! Chokes the skin! The grease gets into the pores and
tiny glands in the skin, and plugs them up. It stops up the natural
breathing and eliminative action of the skin and prevents the skin
throwing off the poisonous bodily excretions. As a result, the skin
becomes not only coarsened and greasy or shiny, but sallow and muddy
and often broken out. Moreover, the free alkali that most animal fat
soaps contain to make then saponify or lather, irritates the skin and
makes it sore, tender, and rough"; and of any other similar statements
or representations either independently or in connection or conjunction with any other word or words, statement, or representation, or
in any other way so as to import or imply, or which may have the
capacity or tendency to confuse, mislead, or deceive purchasers into
the belief that such statements and representations as above set
forth, or any of them, are true; also publishing or suggesting any test
or formula designed and intended to show that soaps made with
animal fats contain free alkali.
Respondent also agreed that should it ever resume or indulge in any
of the practices in question, this said stipulation as to the facts may
be used in evidence against it in the trial of the complaint which the
Commission may issue. (June 23, 1932.)
965. False and Misleading Brands on Labels and AdvertisingVermin Exterminator.-Respondent, an individual, engaged in the
Inanufacture of a vermin exterminator and in the sale and distribution
thereof in interstate commerce, and in competition with other individuals, firms, partnerships, and corporations likewise engaged,
entered into the following agreement to cease and desist forever
from the alleged unfair methods of competition as set forth therein.
. Respondent, in solicting the sale of and selling his products in
lnterstate commerce, agreed to cease and desist forever from the use in
advertisements or advertising matter, and in marking, branding, or
!abeling the containers in which his product is sold and distributed in
1
?terstate commerce, of any word or words, statement or representabon, to the effect that said product will mummify the carcass or
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prevent offensive odors from rats and mice killed by it and/or from
statements or representations to the effect that cats and dogs will
not eat it; and from the circulation in interstate commerce of other
statements or representations which do not truthfully represent and
describe his said product, or the results obtained from its use.
Respondent also agreed that should it ever resume or indulge in any
of the practices in question, this said stipulation as to the facts may be
used in evidence against him in the trial of the complaint which the
Commission may issue. (June 23, 1932.)
966. False and Misleading Advertising-Customs Tariff and Pro·
cedure Book.-Respondents, corporations, engaged in the publication
of a book having for its object the giving of information required by
importers in reference to the United States customs tariff, United
States customs procedure, data on the different ports of the United
States and other similar information, and in competition with other
corporations, individuals, firms, and partnerships likewise engaged,
entered into the following agreement to cease and desist forever from
the alleged unfair methods of competition as set forth therein.
Respondents, in soliciting the sale of and selling their book in inter·
state commerce, agreed to cease and desist from stating and repre·
senting that their address is the United Stutes Customs Building in
New York City; stating and representing directly or indirectly,
that any of their members or officers were or are officially connected
with the United States Customs Service, or that they were connected
with such publication while acting as such officials; the use on letter·
heads or other advertisements or advertising matter of a seal con·
taining the words "U.S. Commerce Publication" and/or a pictorial
representation of an eagle, or of any other seal which may have the
capacity and tendency to confuse, mislead, or deceive customers into
the belief that the same is an indication of an official connection of said
corporations with a department or bureau of the Government of the
United States; the use of the words "United States" or any words,
statements, expressions, or representations as part of their corporate
names or otherwise so as to confuse, mislead, or deceive purchasers
into the belief that said publication is an official publication of any
department or bureau of the United States Government, or that
the same is prepared and published under the direction of any such
officials.
·Respondents also agreed that should they ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against them in the trial of the complaint
which the Commission may issue. (June 23, 1932.)
967. False and Misleading Brands or Labels and AdvertisingMalt Sirup.-Respondcnt, an individual, engaged in the manufacture,
sale, and distribution of a malt sirup in interstate commerce, and in
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competition with other individuals, firms, partnerships, and corporations likewise engaged, entered into the following agreement to cease
and desist forever from the alleged unfair methods of competition as
set forth therein.
Respondent, in selling and distributing his products in interstate
commerce, agreed to cease and desist forever from the use of the word
"Extract" on labels, or by verbal or printed representation, or in
any way which may have the capacity and tendency to confuse,
mislead, and deceive purchasers into the belief that said products are
malt extracts, unless the said products in truth and in fact are extracts
actually manufactured wholly from barley malt.
Respondent also agreed that should he ever resume or indulge in
any of the practices in question, this said stipulation as to the facts
may be used in evidence against him in the trial of the complaint
which the Commission may issue. (July 1, 1932.)
968. False and Misleading Advertising-Baby Chicks.-Respondents, individuals, engaged in the hatching of baby chicks and in the
sale and distribution of the same in interstate commerce, and in competition with other individuals, firms, partnerships, and corporations
likewise engaged, entered into the following agreement to cease and
desist forever from the alleged unfair methods of competition as set
forth therein.
Respondents, in soliciting the sale of and selling their products in
interstate commerce, agreed to cease and desist forever f~om the use
in their advertisements and/or advertising matter of statements and
representations that they have sold their products to four, or any
other number of departments of the United States Government; and
from the use of unauthorized statements and representations to the
effect that the experts of United States Government departments
have purchased their products because of the quality thereof.
Respondents also agreed that should they ever resume or indulge
in any of the practices in question, this said stipulation as to the
facts may be used in evidence against them in the trial of the complaint which the Comission may issue. (July 13, 1932.)

DIGEST OF FALSE, MISLEADING, AND FRAUDULENT
ADVERTISING STIPULATIONS I

0198. Publisher-Correspondence Course in Railway Vocational
Training.-The publisher of a magazine of wide circulation, printing
and circulating in his periodical the advertisements of the vendor of a
correspondence course in railway vocational training alleged to be
false and misleading, has stipulated with the Federal Trade Commission that if the Commission will refrain from making this publisher a
joint respondent in the proceedings against the advertiser the publisher agrees:
That said publisher has no interest, right, or title in said advertisement, or in the business of said advertiser, proposed respondent herein,
and if it may have any such interest, it hereby waives its right to be
heard thereon, both as to the advertiser herein named and the Federal
Trade Commission;
That said publisher waives his right to be made a party respondent
to said proposed complaint against the advertiser herein named, for
the protection of any such right;
That both as to the Federal Trade Commission and the advertiser
herein named, it waives any such right which may be adversely
affected by any cease and desist order the Commission may make or
issue upon such complaint against the advertiser, touching the subject matter of said proposed complaint;
That in favor of the Federal Trade Commission and the advertiser
herein named, it hereby waives any such rights which may be adversely affected by any stipulation hereinafter entered into by and
between the Federal Trade Commission and the advertiser aforesaid,
relating to the subject matter of said proposed complaint. (Jan. 4,
1932.)
0199. Vendor Advertiser-Medicinal Preparation.-Charles N.
Mallory, trading as L. E. Norton Products Co., Chattanooga, Tenn.,
the advertiser-vendor of a medicinal preparation to restore sexual
vigor advertised and sold under the trade name of "Aphrotone",
has entered into a stipulation with the Federal Trade Commission
wherein it is admitted that representations have heretofore been
made that were incorrect and misleading and that hereafter the vendor
I or the special board or Investigation, with pubUsbers, advertising agencies, broadcasters, and vendor
advertisers. Period covered Is that of this volume, namely, Dec. 24, 1931, to July 17, 1932,lnclusive. For
digests or previous st~pulation~. see vol~. 14 and 15 or Commissi•>n's Decisions.
For description or the creation and work or the special board, 1ee vol. 14, p. 602 et seq.
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will cease and desist from making any representations that are false
or misleading and specifically from representing:
(a) That said product will restore sexual vigor in either men or
women;
(b) That it is an effective substitute for the transplanting of "monkey glands" in the human body;
(c) That weakened vitality has caused more misery and despair
than all other troubles put together;
(d) That a man, however impotent he might have been, may,
after using said product, be likened to a stallion, "full of vim, always
ready for action," etc.;
(e) That regardless of age or cause, whether "from excess, abuse,
disease, or advancing age", vital powers will be "speedily restored",
or that they will be restored at all, by the use of Aphrotone;
(j) That sexual excesses and indiscretions are the most easily
treated of the causes of weakened vitality; or that Aphrotone can
bring about a complete recovery, or any recovery, from same, within
a few days or in any other length of time;
(g) That the use of Aphrotone would prevent many divorces,
suicides, and premature deaths, or any such;
(h) That weakened vitality fills the divorce courts and the insane
asylums and causes many failures in life;
(i) That Aphrotone applies to young and old alike, or that it "is
exactly as represented", or that "it will do even more than we claim
for it"·I
(j) That Aphrotone is "The human system's greatest tonic", or
that it is in fact a great tonic;
(k) That it is a nerve, blood, and/or tissue builder;
(l) That Aphrotone pills have the capacity to restore lost vitality,
or to renew energy, or to aid memory or to strengthen a debilitated
body, beyond the capacity of any other tonic which stimulates the
appetite;
(m) That these pills will "bring back the fire of youth", or the
"glow of health", or the "strength" of manhood and womanhood;
(n) That extreme cases-or any other cases-of weakness, or
impotency, or brain fatigue, or loss of vigor, or loss of vital powers
caused by excessive indulgence or by youthful indiscretion-or by
any other cause-may be fully restored-or at all restored-by the
use of Aphrotone;
(o) That if the taking of Aphrotone "is delayed too long, Atrophy
of Genital Organs is likely to set in";
(p) That the "desire and capacity for greater self-expression"
should not be expended "in a sudden spurt"; or that this energy
"cannot be bottled up for any length of time"; or that Aphrotone,
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"intended to increase mightily your youthful instincts", will thereby
(in some subtle way not disclosed) "do much me>re for mankind than
increase the capacity for animal pleasure"; or that after all, it "is
up to you", whether you will "use your powers wisely";
and all representations and statements equivalent or similar thereto
in form or substance; and also agrees forthwith to cease and desist
from the use of the trade name "Aphrotone" for his product, or of
any other name descriptive or inferential, that might imply aphro·
disiacal properties. (Jan. 4, 1932.)
0200. Vendor·Advertiser-Service Suits, Aprons, Table Cloths,
etc.-The American Braiding & Embroidery Co., Inc., Chicago, Ill.,
vendor-advertiser, is engaged in selling service suits, aprons, table
cloths, etc., and in advertising for agents represented they could make
"$5.00 hourly. Mercerized damask scalloped table cloths 75¢.
Tremendous demand. Other bargains. Experience unnecessary."
In a stipulation filed with and approved by the Federal Trade Com·
mission this vendor-advertiser admits making such representations
and agrees to cease and desist from representing that the probable
earnings of an agent would be an amount greater than the usual,
ordinary compensation reasonably to be expected under normal
conditions. (Jan. 4, 1932.)
0201. Vendor·Advertiser-Medicinal Treatment.-Norman H,
Tufty, doing business as Morgan Miles Co., Minneapolis, Minn.,
vendor-advertiser, is engaged in advertising and selling a medical
treatment for certain acid conditions and in advertising represents
ustomach Ulcers. Sufferers from stomach ulcers, hyperacidity, sour
stomach, and the allied ailments have found positive relief in simple
home remedy. No diet-eat anything after short treatment."
In a stipulation flied with and approved by the Federal Trade
Commission this vendor·advertiser admits and represents that he has
definitely discontinued advertising such medical treatment and agrees
that if he ever resumes he will conform to the rulings or precedents
established by the Federal Trade Commission. (Jan. 4, 1932.)
0202. Vendor Advertiser-High Blood Pressure Treatment.-H. B.
Tonnies, doing business as Landis Medicine Co. and advertising as
C. H. Landis, Cincinnati, Ohio, vendor-advertiser, is engaged in selling
an alleged medical treatment in tablet form for high blood pressure and
in advertising represented "Blood Pressure. You know the dangers
of high blood pressure, how it weakens your heart, and shortens your
life. You can now have a famous specialist's prescription that surely
reduces blood pressure, and relieves the overtaxed heart. Head
pains, dizziness, hot flashes, shortness of breath, nervousness, sleep·
lessness, and other alarming symptoms of high blood pressure will
quickly disappear. Your health is valuable, order this famous
treatment now."
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In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations
and that said statements are incorrect, exaggerated, and misleading.
The Federal Trade Commission finds said medicinal preparation is
not an adequate treatment for high blood pressure and not a competent
or effective treatment at all for blood pressure due to certain conditions
and the vendor-advertiser agrees to cease and desist from publishing
and circulating, or causing to be published or circulated any statement or representation directly upon the responsibility of the respondent, or indirectly as purporting to be upon the responsibility or in the
Words of another, which is false or misleading and specifically stipulates and agrees in soliciting the sale of and selling his said product
in interstate commerce to cease and desist from representing in
advertisements or otherwise:
(a) That said medical preparation is the prescription of a famous
specialist, unless the same can be justified by competent evidence;
(b) That said Special Prescription Tablets will surely reduce blood
Pressure and relieve the overtaxed heart, unless properly qualified to
say that they will not do so in every case;
(c) That the various alarming symptoms of high blood pressure
will quickly disappear by the use of said Special Prescription Tablets;
(d) That these tablets constitute an adequate treatment for high
blood pressure, regardless of its cause;
(e) By implication, that said tablets are a competent or effective
treatment for high blood pressure due to arteriosclerosis, nephritis,
toxic goiter, or like severe conditions;
~nd all representations and statements equivalent or similar thereto
In form or substance. (Jan. 4, 1932.)
0203. Vendor Advertiser-Hair dye.-L. Pierre Valligny and
Yalligny Products, Inc., New York City, vendor-advertiser, is engaged
~ manufacturing and selling a hair dye designated as Youth-tint and
In advertising represented that the hair dye was a French preparation
that would banish gray hair; penetrate the hair center and replace
nature's own color and gloss; restore the original color in 15 minutes
to badly streaked gray or faded hair; would not fade, and gray hair
once restored would never get gray again, when in fact such dye
~~rely imparts a selected color to the then exposed portions of the
all'; does not restore any former color to the hair; may fade, under
c~rtain conditions; does not penetrate the hair to reach the color
Pigment in the hair roots; does not impart color to that portion of
the hair that grows out after the dye is applied; and will not banish
gray hair .
.In. a stipulation filed with and approved by the Federal Trade Comnusston this vendor-advertiser admits making such representations
and agrees to cease and desist from describing, labeling, branding,
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or otherwise designating said product as a color restorer and from
representing in advertisements or otherwise:
(a) That Youth-tint is anything but a hair dye that will impart a
selected color to the exposed portions of hair;
(b) That it will restore youthful or any former color of the hair;
(c) That it will not fade unless the conditions under which it will
not fade are stated in direct connection therewith in clear, and conspicuous terms;
(d) That it will penetrate the hair center or replace nature's own
color.
(e) That it will banish gray hair;
(j) That it will extend to growing hair or impart color to hair that
grows out after the application to exposed hair;
(g) That it will in any way affect the color pigment in the hair;
and all representations and statements equivalent or similar thereto
in form or substance. (Jan. 4, 1932.)
0204. Vendor Advertiser-Liquor Habit Treatment.-This vendoradvertiser is engaged in selling a treatment for the liquor habit called
and in advertising represented it would end the liquor habit quick,
was harmless and could be given secretly in food or drink for whiskey,
gin, homebrew, wine, moonshine, beer, etc.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from describing, labeling, branding,
or otherwise designating their said product as being capable of "ending, stopping" or otherwise definitely and permanently terminating
the liquor habit. (Jan. 4, 1932.)
0205. Vendor Advertiser-Spraying Outfit and Autowashers.W. A. Rusler, trading as The H. B. Rusler Manufacturing Co.,
Johnstown, Ohio, vendor-advertiser, is engaged in selling a spraying
outfit designated Comet Sprayers and Autowashers and in advertising for agents represented:
"Agents-make $25.00-$100.00 weekly, selling Comet Sprayers
and Autowashers to farmers and autoists. All brass. Throws
continuous stream; • • • 10 days Free Trial."
when in fact the earnings probabilities were exaggerated and misleading and the sprayers are not sent on free trial but only on full payment with a refund agreement.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agreed to cease and desist from publishing and circulating,
or causing to be published or circulated any statement or representation that the probable earnings of such agent would be an amount
greater than the usual, ordinary compensation reasonably to be
expected under normal conditions; or that a free trial of such device
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is offered so long as a payment is required in advance, even though
subject to a refund agreement. (Jan. 4, 1932.)
0206. Vendor Advertiser-Lingerie Chains.-R. A. Harris, trading
as Lingerie "V" Co., North Windham, Conn., vendor-advertiser, is
engaged in selling chains designated as Lingerie "V 11 chains and in
advertising for agents represented they could make "$9 daily wearing
and showing new invention. Prevents shoulder straps slipping, etc.",
when such earnings are exaggerated and misleading.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from publishing and circulating, or
causing to be published or circulated, any statement or representation
that the probable earnings of such agent would be an amount greater
than usual, ordinary compensation reasonably to be expected under
normal conditions. (Jan. 41 1932.)
0207. Vendor Advertiser-Hair Dye.-This vendor-advertiser is
engaged in manufacturing and selling a hair dye, and in advertising
represented that the hair dye was a French preparation that would
banish gray hair; penetrate the hair center and replace nature's own
color and gloss; restore the original color in 15 minutes to badly
streaked gray or faded hair; would not fade, and gray hair once
restored would not get gray again, when in fact such dye merely
i:rnparts a selected color to the then exposed portions of the hair;
does not restore any former color to the hair; may fade under certain
conditions; does not penetrate the hair or reach the color pigment
in the hair roots; does not impart color to that portion of the hair
that grows out after the dye is applied; and will not banish gray hair.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from publishing and circulating, or
causing to be published or circulated any statement which is false or
misleading and specifically stipulates and agrees in soliciting the sale
of and selling said product in interstate commerce to cease and desist
from describing, labeling, branding, or otherwise designating her said
dye as a color restorer and from representing in advertisements or
otherwise:
(a) That the product is anything but a hair dye that will impart
a selected color to the exposed portions of hair;
(b) That it will restore youthful or any former color of hair;
(c) That it will not fade unless the conditions under which it will
not fade are stated in direct connection therewith in clear and conspicuous terms;
(d) That it will penetrate the roots of the hair;
(e) That it will banish gray hair;
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(j) That it will extend to growing hair or impart color to hair that
grows out after the application to exposed hair;
(g) That it will in any way affect the color pigment in the hair;
and all representations and statements equivalent or similar thereto
in form or substance. (Jan. 4, 1932.)
0208. Vendor·Advertiser-Corsets.-Corsetry, Inc., a corporation
advertising as Grace Graham, Stamford, Conn., vendor-advertiser, is
engaged in selling corsets and in advertising for agents represented
ladies could sell their spare time for $3 a hour doing pleasant, dignified
work merely to show modern Grace Graham corsets and needed no
experience, etc., when in fact it was merely an agency proposition on
a commission basis.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from publishing and circulating, or
causing to be published or circulated any statement or representation
that the probable earnings of such agent would be an amount greater
than the usual, ordinary compensation reasonably to be expected
under normal conditions. (Jan. 4, 1932.)
0209. Vendor-Advertiser-Epilepsy Treatment.-R. P. Neubling,
trading as R. Lepso and Lepso Co., Milwaukee, Wis., vendor-advertiser, is engaged in selling a medicinal preparation for the treatment of
epilepsy designated as Lepso and in advertising represented that
Lepso would free the sufferers from epileptic attacks; that thousands
had stopped their attacks by using it and it was a safe and reliable
treatment when, in fact, such representations were wholly incorrect
in certain respects and greatly exaggerated and misleading in others
and had the capacity and tendency to mislead and deceive the purchasing public.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing or circulating,
or causing to be published or circulated any statement which is false
or misleading and specifically stipulates and agrees in soliciting the
sale of and selling his said product in interstate commerce to cease
and desist from representing in advertisements or otherwise:
(a) That said medicinal preparation will be sent free unless it is
sent without the requirement that any money be paid for postage or
clerical expense;
(b) That said medicinal preparation has stopped the attacks of
epilepsy;
(c) That said medicinal preparation can be taken safely by children;
(d) That a user of said medicinal preparation will be relieved of or
freed from the attacks of epilepsy;
(e) That a sufferer from epilepsy will be freed from the fear of
attacks by the use of said medicinal preparation;
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(f) That said medicinal preparation will stop the attacks of epilepsy
or the attacks of fits;
(g) That the use of said medicinal preparation is a way to control
epilepsy;
(h) That the use of said medicinal preparation will stop the cause
of epilepsy;
(i) That epilepsy can be overcome or corrected;
(j) That the attacks of epilepsy can be conquered by the use of
said medicinal preparation;
(k) That respondent's advice and said medicinal preparation have
restored thousands of people to health;
(l) That said medicinal preparation is a competent treatment for
epilepsy or fits, unless such statements are qualified to indicate the
limits of its effectiveness;
and all representations and statements equivalent or similar thereto
in form or substance. (Jan. 4, 1932.)
0210. Vendor-Advertiser-Salve.-G. F. Smith, trading as Rosebud
Perfume Co., Woodsboro, Md., vendor-advertiser, is engaged in selling salves, perfumes, soaps, and toilet articles and giving commissions or premiums to agents for selling the same and in advertising
represented that agents would receive certain premiums for selling
a stated number of boxes of salve at 25 cents each "and remit money
as per catalog plan" when the premium was only given for selling a
larger number of boxes than stated in the contact advertisement, or
remitting money in excess of the 25 cents per box sold, all of which was
set forth in the catalog.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from publishing and circulating, or
causing to be published or circulated either by contact advertisement
or through premium catalogs and circulars any statement which is
false or misleading in substance or form, and specifically stipulates
and agrees to cease and desist from representing in advertisements or
otherwise and either directly or inferentially:
(a) That a premium or reward is obtainable for a less amount in
either service or money than is actually the case;
(b) That any premium is given Hfree", where the consideration
therefor is either service or cash;
(c) That any premium will be sent upon the remittance of a stated
amount without mention of additional sum to cover postage and
Packing in cases where this extra remittance is required;
and all representations and statements equivalent or similar thereto in
form or substance. (Jan. 4, 1932.)
0211. Publisher-Medicines.-The publisher of a magazine of wide
interstate circulation printed, published, and circulated advertise-
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ments alleged to contain false and misleading statements, claims, and
representations for seven advertisers selling various medicines and
other articles of commerce and seeking solicitors and agents.
In a stipulation filed with and approved by the Federal Trade
Commission, this publisher admits the publication of such advertisements; declares that he has no interest, right, or title in said advertisements, or in the business of said avertisers, and if he may have
any such interest he waives his right to be heard thereon and waives
his right to be made a party respondent to the proposed complaints
against the advertisers; and waives any right which may be adversely
affected by any cease and desist order against the advertisers and/or
any stipulation that. may be entered into between the advertisers and
the Commission. (Jan. 4, 1932.)
0212. Publisher-Rheumatism, Stomach meers, Eczema and Rupture Remedies.-The publisher of a magazine of wide interstate circulation printed, published, and circulated advertisements alleged to
contain false and misleading statements, claims, and representations
for four vendors of alleged remedies for rheumatism, stomach ulcers,
eczema, and rupture.
In a stipulation filed with and approved by the Federal Trade Commission this publisher admits the publication of such advertisements;
declares that he has no interest, right, or title in said advertisements,
or in the business of said advertisers, and if he may have any such
interest he waives his right to be heard thereon and waives his right
to be made a party respondent to the proposed complaints against
the advertisers; and waives any right which may be adversely affected
by any cease and desist order against the advertisers and/or any
stipulation that may be entered into between the advertisers and the
Commission. (Jan. 4, 1932.)
0213. Publisher-Correspondence Course ofinstruction for Railway
Workers.-The publisher of a magazine of wide interstate publication
printed, published, and circulated advertisements alleged to contain
false and misleading statements, claims, and representations for the
vendor of a correspondence course of instruction for various railway
workers.
In a stipulation filed with and approved by the Federal Trade Commission, this publisher admits the publication of such advertisements;
declares that he has no interest, right, or title in said advertisements
or in the business of said advertiser, and if he may have any such interest he waives his right to be heard thereon and waives his right to be
made a party respondent to the proposed complaint against the advertiser; and waives any right which may be adversely affected by any
cease and desist order against the advertiser and/or any stipulation
that may be entered into between the advertiser and the Commission.
(Jan. 4, 1932.)
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0214. Publisher-Flesh· or Tissue-Building Cream.-The publisher
of a magazine of wide interstate circulation printed, published, and
circulated advertisements alleged to contain false and misleading
statements, claims, and representations for the vendor of an alleged
flesh- or tissue-building cream.
In a stipulation filed with and approved by the Federal Trade
Commission, this publisher admits the publication of such advertisements; declares he has no interest, right, or title in said advertisements, or in the business of said advertiser, and if he may have any
such interest he waives his right to be heard thereon and waives his
right to be made a party respondent to the proposed complaint
against the advertiser; and waives any right which may be adversely
affected by any cease and desist order against the advertiser and/or
any stipulation that may be entered into between the advertiser and
the Commission. (Jan. 4, 1932.)
0215. Publisher-Cures for Stammering, Gallstones, Blood Pressure,
Indigestion, Appliances for the Deaf, Keytags, Battery-Charging Fluid,
and Correspondence Courses of Instruction for Many Vocations.The publisher of a magazine of wide interstate circulation printed,
Published, and circulated advertisements alleged to contain false
and misleading claims, statements, and representations for 21 vendoradvertisers of various articles of commerce ranging from a cure for
stammering, gallstones, blood pressure, indigestion, to appliances
for the deaf, keytags, battery-charging fluid, and correspondence
courses of instructions for many vocations.
In a stipulation filed with and approved by the Federal Trade
Commission, this publisher admits the publication of such advertisements; declares he has no right, title, or interest in said advertisments or in the business of said advertisers, and if he may have
any such interest he waives his right to be heard thereon and waives
his right to be made a party respondent to the proposed complaints
against the advertisers; and waives any right which may be adversely
affected by any cease and desist orders against the advertisers and/or
any stipulations that may be entered into between the advertisers and
the Commission. (Jan. 4, 1932.)
0216. Vendor-Advertiser-Treatment for Old Leg Sores, Varicose
Veins, and Eczema.-F. P. John, advertising as F. P. John, Druggist
and Fedor P. John, Ph.R., Thiensville, Wis., vendor-advertiser, is
engaged in selling a treatment for old leg sores, varicose veins, and
eczema, and in advertising represented his specific treatment would
Permanently heal old leg sores, varicose ulcers and other leg afflictions,
and eczema, stops pain, soothes instantly; thousands cured, etc.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and alleges he has definitely discontinued all advertising and
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has no intention of resuming, but if he ever does resume advertising,
such advertising will conform to the rulings or precedents established
by the Federal Trade Commission. (Jan. 4, 1932.)
0217. Vendor-Advertiser-Bibles, Religious Books, and Diction·
aries.-Alvin S. Magnusson, trading as Wilmore Book & Bible Co.,
Chicago, Ill., vendor-advertiser, is engaged in selling Bibles, religious
books, and dictionaries and in advertising for agents represented they
could make $300 monthly easy.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representation;
alleges he discontinued naming a specific amount to be earned by
the agents some time before, and agrees to cease and desist from
publishing and circulating, or causing to be published and circulated
any statement or representation that the probable earnings of such
agent would be an amount greater than the usual, ordinary compensation reasonably to be expected under normal conditions. (Jan. 4,
1932.)
0218. Vendor-Advertiser-Medicinal Preparation.-Ten Herbs Co.,
Chicago, Ill., vendor-advertiser, is engaged in selling a medicinal
preparation designated "Ten Herbs" and in advertising represented
that Ten Herbs would relieve numerous ills, including disorders of the
stomach, liver, kidneys, and bowels, rheumatism, neuritis, and nervousness, and published many testimonials as evidence thereof, when in
fact it was not an effective treatment for rheumatism, neuritis, and nervousness, or for conditions other than those affected by sluggishness
or functional inactivity of the stomach, bowels, and kidneys.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from publishing and circulating or
causing to be published and circulated any statement or representation, directly upon the responsibility of the respondent, or indirectly
as purporting to be upon the responsibility or in the words of another,
which is false or misleading and specifically stipulates and agrees in
soliciting the sale of and selling its said product in interstate commerce
to cease and desist from representing in advertisements or otherwise;
(a) That said preparation is an effective or efficient remedy for
rheumatism;
(b) That it is effective or efficient remedy for neuritis;
(c) That it is an effective or eflicient remedy for nervousness;
(d) That it is effective for any conditions other than those calling
for a stomachic remedy or for stimulation of the eliminative functions
of the bowels and kidneys. (Jan. 4, 1932.)
0219. Vendor-Advertiser-Psoriasis Treatment and Skin Soap.H. G. Levy, doing business as Interstate Laboratories, Chicago, Ill.,
vendor-advertiser, is engaged in selling a treatment for psoriasis
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designated as ''Dermolax" and in advertising represented that
psoriasis was not a blood disease but a dry, laminated, scaly condition
caused by a germ localized in the tissues of the skin that subsists
on and consumes the oil in the skin until the dried tissues break up
and flake off like dandruff, and that his treatment consisted of brown
and white Dermolax and Dermolax special skin soap; and that such
compounds were composed of the most effective curative elements
known to science as a specific for psoriasis and would reach the seat
of the trouble because it pentrates, etc.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
or causing to be published or circulated any statement or representation directly upon the responsibility of the respondent, or indirectly
as purporting to be upon the responsibility or in the words of another,
Which is false or misleading, and specifically stipulates and agrees
in soliciting the sale of and selling his said product in interstate
commerce to cease and desist from representing in advertisements or
otherwise:
(a) That psoriasis is not a blood disease, or that it is caused by a
germ localized in the tissues of the skin;
. (b) That the skin soap used as a part of the Dermolax treatment
ls a special soap, or that it is made especially for this respondent;
(c) That the Dermolax ointment reaches the seat of the trouble in
Psoriasis;
(d) That there is nothing else known that has more marvelous
results to its credit than the Dermolax treatment;
(e) That the Dermolax treatment is successful, because it penetrates, or that it does penetrate;
(j) That the curative elements composing the Dermolax treatment
constitutes a specific for psoriasis; or that there is a specific for
Psoriasis;
(g) That the Dermolax treatment hasgivenquickrelief to thousands
of sufferers·
'
~nd all representations and statements equivalent or similar thereto
tn form or substance. And also agrees to discontinue using the trade
name "Interstate Laboratories" because he has no laboratory and
there is nothing interstate about his business except that he sells
and ships his product in interstate commerce. (Jan. 4, 1932.)
0220. Vendor-Advertiser-Bicycles.-This vendor-advertiser is engaged in selling bicycles and in advertising represented they would
be sent on 30 days free trial, when in fact full or partial payment was
required before delivery.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representa632-aa-ss
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tions and agrees to cease and desist from representing in advertise·
ments or otherwise:
That said bicycle will be sent to prospective purchasers for "free
trial, unless and until such trial is permitted without the payment
in advance of any amount of money, or without the requirement
that any service be rendered by such prospective purchasers, and all
representations and statements equivalent or similar in form or
substance. (Jan. 4, 1932.)
0221. Publisher-Medical Treatments.-The publisher of a maga·
zine of wide interstate circulat~on printed, published, and circulated
advertisements alleged to contain false and misleading statements,
claims, and representations for five vendors of various medical treat·
ments alleged to be good for piles, eczema, increase the weight,
remove wrinkles, and restore youthful color to gray hair.
In a stipulation filed with and approved by the Federal Trade
Commission, this publisher admits the publication of such advertisements, waives any rights he may have in the matter and agrees to
observe and abide by the provisions of any cease and desist orders
that may be made against the advertisers and/or any stipulations
that may be entered into between the advertisers and the Commission
of which he has notice to the same extent as if he was a party to such
order or stipulation. (Jan. 4, 1932.)
0222. Publisher-Watches, Perfumes, Medical Preparations for
Gallstones, Blood Diseases, etc.-The publisher of a magazine of wide
interstate circulation, printed, published, and circulated advertise·
ments alleged to contain false and misleading claims, statements, and
representations for seven vendors of various articles from watches,
perfumes, etc., to medical preparations for gallstones, blood diseases,
warts and moles removers, and fat reducers and producers.
In a stipulation filed with and approved by the Federal Trade Commission, this publisher admits the publication of such advertisements;
declares he has no interest, right, or title in such advertisements, or
in the business of such advertisers, and if he may have any such interest he waives his right to be heard thereon and waives his right to be
made a party respondent to the proposed complaints against the
advertisers; and waives any right which may be adversely affected by
any cease and desist order against the advertiser and/or any stipulation that may be entered into between the advertiser and the ComIllisswn. (Jan. 4, 1932.)
0223. Vendor Advertiser-Courses of Instruction in Painting.N ational Art School (Inc.), advertising as National Art Studios (Inc.),
Chicago, Ill., vendor-advertiser, is engaged in teaching by printed
courses of instruction the painting of photographs and miniatures
and selling such courses and equipment, and in advertising for agents
represented they could
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"Make Money at Home. Oil Painting photos and miniatures. No
Talent required. Easy, fascinating work for men and women. $35 to
$100 a week and more. Big demand for artists. Free Employment
Service. Earn while learning. vVe teach you at home. Complete
artist's outfit furnished."
In a stipulation filed with and approved by the Federal Trade Commission, this vendor-advertiser admits making such representations
and alleges it discontinued all advertising and has done no advertising since November 1930, and agrees that if it should resume advertising it will conform to the rulings or precedents established by the
Federal Trade Commission; and, in particular, that any probable
earnings represented to prospective students will not be an amount
greater than the usual, ordinary compensation reasonably to be expected under normal conditions. (Jan. 11, 1932.)
0224. Publisher-Medical Prescription.-The publisher of a southern daily newspaper printed, published, and circulated an advertisement alleged to contain false and misleading claims, statements, and
representations for the vendor of a medical prescription.
In a stipulation filed with and approved by the Federal Trade Commission, this publisher admits the publication of such advertisements;
Waives any rights he may have in the matter and agrees to observe
and abide by the provisions of any cease and desist order that may be
made against the advertiser and/or any stipulation that may be
entered into between the advertiser and the Commission of which he
has notice to the same extent as if he was a party to such order or
stipulation. (Jan. 18, 1932.)
0225. Vendor-Advertiser-Perfumes.-Theo. White, trading as
Theo. White Co. and Palace De Flores, Los Angeles, Calif., vendoradvertiser, is engaged in selling perfume and in advertising represented
that such perfume was irresistible and would attract and compel
another to love the user of such perfume, etc.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise:
(a) That said perfume is irresistible, or;
(b) That the use of said perfume will enable a person
(1) To attract any person desired, or
(2) To win the love of any person desired, or
(3) To be exclusively attractive, or
(4) That said perfume can captivate the soul,
and all representations and statements equivalent or similar in form
or substance. (Jan. 18, 1932.)
0226. Publisher-Bedwetting Treatments, Hair Dye and Reducing
Paste.-The publisher of a magazine of wide interstate circulation
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printed, published and circulated advertisements alleged to contain
false and misleading claims, statements and representations for nine
vendors of various articles from treatments for bedwetting to hair dye
and reducing paste.
In a stipulation filed with and approved by the Federal Trade Commission, this publisher admits the publication of such advertisements;
declares it has no interest in the business of the advertisers, and if it
may have any it waived any rights it may have to be heard thereon
and to be made a party respondent; and waives any rights that may
be adversely affected by a cease and desist order or stipulation that
may be entered into between the advertiser and the Commission of
which it has notice to the same extent as if it were a party to such
order or stipulation. (Jan. 18, 1932.)
0227. Vendor-Advertiser-Rupture Treatment.-This vendor-advertiser is engaged in manufacturing and selling appliances for the
treatment of ruptures, advertising in the name of an individual who
claimed to be cured of a bad rupture and had nothing to sell.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representation
and agrees to immediately discontinue the insertion for publication of
the advertisement in the name of this individual or other advertisements of like purport and effect. (Jan. 18, 1932.)
0228. Vendor-Advertiser-Hair Remover.-Annette Lanzette (Inc.),
Chicago, Ill., vendor-advertiser is engaged in selling a synthetic
pumice stone designated uLanzette Device" for removing superfluous
hair and in advertising represented it would rid one of such hair and
was simple, painless, harmless, and inexpensive.
In a stipulation filed with and approved by the Fec..eral Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from publishing and circulating, or causing to be published and circulated any statement which is false or
misleading and specifically stipulates and agrees in soliciting the sale
of and selling its said product in interstate commerce to cease and
desist from describing, labeling, branding, or otherwise designating
its said product as a permanent hair remover, or to use the word "rid",
or similar expressions to imply a definite termination of hypertrichosis
as a result to be obtained by the use of said device. (Jan. 25, 1932.)
0229. Vendor-Advertiser-Treatment for Piles.-Peoples Drug
Stores, Washington, D.C., vendor advertiser, is engaged in selling a
treatment for piles designated upiJe Foe" and in advertising represented:
"Piles gone in 5 days or money back."
"Pile Foe is rigidly guaranteed to stop the pain and torture of Blind,
Itching, or Protruding Piles no matter how long you have suffered."
"Pain leaves you instantly, the soothing healing process goes on
for 5 days then your piles are a thing of the past."
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In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from representing in advertisements or
otherwise:
(a) That the use of said medicinal preparation will cause piles to
be "gone."
(b) That the use of said medicinal preparation will stop the pain
caused by piles "regardless of the length of time a person has
suffered."
(c) That the use of said medicinal preparation will cause pain from
piles to leave "instantly."
(d) That by the use of said medicinal preparation "piles can be
relieved or healed in 5 days or in any other definite time." (Jan. 25,
1932.)
0230. Vendor-Advertiser-Treatment for Prostatic Troubles.Geroge Starr White, Los Angeles, Calif., vendor-advertiser, is engaged
in selling an appliance for the treatment of the prostate gland designated as "Valens Bio-Dynamo Prostatic Normalizer", and in advertising represented that this magnetized appliance was an effective
treatment for prostatic troubles.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser agrees that he will not in the future
advertise said Valens Bio-Dynamo Prostatic Normalizer in any newspaper, perioaical, or by direct mail. (Jan. 25, 1932.)
0231. Vendor-Advertiser-Rheumatism Treatment.-J. T. Keller,
trading as Keller Kapsule Co., Kansas City, Mo., vendor-advertiser,
is engaged in selling Keller's Kapsules for Rheumatism and Neuritis
and in advertising represented:
"The Superiority of Kapsule Medication over pills and tablets has
long been recognized.
"In our Kapsules for Rheumatism and Neuritis, we offer you, not
a new formula particularly, but a very old one that has been greatly
improved upon. It is unequaled for its system-has analgesic and antiinflammatory properties. It produces an immediate and marked
increase in uric acid excretion and a very prompt decrease in uric
acid formation.
"Keller's Kapsules are indicated in all Rheumatic and Gouty
conditions, Lumbago, Neuritis, Neuralgia and Sciatica."
when in fact the therapeutic efficacy of said Keller's Kapsules for
Rheumatism and Neuritis is limited to their action as an uric acid
solvent, an analgesic and an antipyretic; and that pathological conditions such as rheumatism, neuritis, neuralgia, gout, lumbago,
sciatica, and allied ailments are not generally the result of excessive
uric acid.
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In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
or causing to be published or circulated any statements OJ.' representations directly upon the responsibility of the respondent, or indirectly
as purporting to be upon the responsibility or in the words of another,
which is false or misleading; and specifieally stipulates and agrees in
soliciting the sale of and selling his said product in interstate commerce to cease and desist from representing in advertisements or
otherwise:
(a) That said medicinal preparation is a competent treatment for
rheumatic or gouty conditions, or lumbago, neuritis, neuralgia, sciatica,
or allied afflictions unless such representations are qualified to indicate
that such preparation is efficacious only where such ailments result
from excessive uric acid;
(b) That said medicinal preparation has any therapeutic value
other than its action as an uric acid solvent or an analgesic or an
antipyretic;
(c) That said medicinal preparation has definite" anti-inflammatory
powers" beyond those of an antipyretic to reduce fever;
(d) That said medicinal preparation produces a "very prompt"
decrease in uric acid formation;
and all representations and statements equivalent or similar thereto
in form or substance. (Jan. 25, 1932.)
0232. Publisher-Alterative Tonic.-The publisher of a daily newspaper with a large circulation in the Gulf States printed, published,
and circulated false and misleading statements and representations
for the manufacturer of a vegetable compound alterative tonic.
In a stipulation filed with and approved by the Federal Trade Commission, this publisher admits the publication of such advertisement;
declares he had no interest in the business of the advertiser or the
further publication of such advertisement that he cares to defend in
proceedings before the Commission and waives any rights that may
be adversely affected by a cease and desist order or stipulation relating to the subject matter. (Jan. 25, 1932.)
0233. Vendor-Advertiser-Medicinal Preparation.-C. W. Reynolds
trading as Reynolds Chemical Co., Mound, Minn., vendor-advertiser
is engaged in selling a medicinal preparation designated "Mak-OvaStomach Tablets" and in advertising represented such tablets would
stop stomach agonY,, relieve pain, vomiting, and other discomforts at
once and were highly recommended for relief of ulcers, severe chronic
gastritis, acidosis, indigestion, etc.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations, declares he has discontinued all advertising, but if he resumes
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he will conform to the rulings or precedents established by the Federal
Trade Commission and particularly agrees to cease and desist from
representing either directly upon his own responsibility, or indirectly
as purporting to be upon the responsibility or in the words of another:
(a) That said "Mak-Ova-Stomach Tablets" will stop stomach
agony;
(b) That thousands of sufferers report amazing recovery after using
said treatment;
(c) That such medicinal preparation relieves one of pain, vomiting,
and other discomforts at once, unless properly qualified that it will not
always do so;
(d) That improvement, by the use thereof, is steady and/or rapid,
unless duly qualified ;
(e) That this is a competent or effective treatment for stomach
ulcers, or indigestion, or stomach pains, or dyspepsia, or chronic
gastritis, or acidosis, or constipation, or flatulency, or heartburn,
without regard to how the same may have been caused;
(j) That said Mak-Ova-Stomach Tablets constitute an effective or
competent treatment for either rheumatism or gout;
(g) That said stomach tablets remove the cause of indigestion;
or banish the cause of 90 percent of human ills; or that 90 percent or
any like proportion of human ills, however caused, develop into a
condition of hyperacidity in the stomach and urine; or
(h) That said formula is either wonderful, or the result of years of
experimentation by a specialist, or cost many thousands of dollars to
perfect, or is the fruit of painstaking and expensive research;
and all representations and statements equivalent or similar thereto in
form or substance. (Jan. 25, 1932.)
0234. Vendor-Advertiser-Process for Silvering 1\rirrors.-W. S.
Wear, trading as Wear Mirror Works, Excelsior Springs, Mo., vendoradvertiser, is engaged in selling a process for silvering mirrors and in
advertising represented that it was a process for making "Genuine
French Plate Mirrors" easy to learn, guaranteed, protected by patent,
and would enable the user to start his own business and make big
profits, when in fact the difference between French and other mirrors
is in the glass used and not the silvering process.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from representing in advertisements,
inferentially or otherwise;
(a) That the Wear Process of silvering will of itself make French
Plate Mirrors or Genuine French Plate Mirrors;
(b) That respondent owns or uses any patented process for the
making of French Plate Mirrors;
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(c) That respondent's course of instructions tells how French Plate
Mirrors are to be made, until such time as said course is duly revised
so that it does so; or
(d) That any process of silvering whatsoever can make a French
Plate Mirror out of any glass excepting only imported French plate
glass;
and all representations and statements equivalent or similar thereto
in form or substance. (Jan. 25, 1932.)
0235. Vendor-Advertiser-Treatment for Stomach Ulcers, etc.Ramstead, Inc., Milwaukee, Wis., vendor-advertiser, is engaged in
selling a treatment for stomach ulcers and kindred ailments designated the "Ramstead Treatment" and in advertising represented:
"Stomach Ulcers. Do not require surgical operations in most cases.
$1.00 Box Free of the Ramstead Treatment which many report has
given them complete relief from this distressing ailment as well as
sour or acid stomach, acidosis, nausea, heartburn, indigestion,
belching, bloating, constipation. Write today for the $1.00 Box
Absolutely Free, Ramstead Co., Inc., Dept. 211, P. 0. Box 925,
Milwaukee, Wisconsin";
when in truth and in fact said statements that this treatment has given
complete relief from acidosis is held by Federal Trade Commission
to be incorrect, exaggerated, and misleading in that acidosis, a
ystematic condition, is as a rule met with only in very serious cases
of diabetes and Bright's disease, and a preparation intended for the
ordinary stomach ailments would be worthless in such conditions.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from publishing and circulating, or
causing to be published or circulated, any statement or representation
directly upon the responsibility of the respondent, or indirectly as
purporting to be upon the responsibility or in the words of another,
which is false or misleading, and specifically stipulates and agrees in
soliciting the sale of and selling its said product in interstate commerce
to cease and desist from describing, labeling, branding, or otherwise
designating its said product as a treatment for acidosis and all representations and statements equivalent or similar thereto in form or
substance. (Feb. 1, 1932.)
0236. Vendor-Advertiser-Bladder Treatment.-The Knox Co.,
Kansas City, Mo., vendor-advertiser, is engaged in selling a treatment
for disturbances due to functional irritation of the bladder, designated
"Cystex", and in advertising represented that "Cystex" was an
effective treatment for bladder weakness, backache, burning or itching
sensation, leg or groin pains, muscular aches, etc.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representa-
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tions; avers that any use it may have made of exaggerated statements
or claims regarding its medicine, Cystex, was due to inadvertence
rather than to lack of good faith or intent to deceive, and agrees to
cease and desist from representing in advertisements or otherwise:
(a) That, impliedly or otherwise, respondent's medicine is an effective remedy or cure for bladder weakness, or getting up nights, or
backache, or burning or itching sensations, or leg or groin pains,
regardless of how the same may be caused;
(b) That, inferentially, backache, frequent nights and day calls,
burning, leg pains, or muscular pains are all or any of them commonly
due to functional bladder irritation-inasmuch as each of these ailments is often caused by organic and other disturbances in no way
connected with the mere functioning of the bladder;
(c) That, unless the statement confining the cause solely to functioning of the bladder is displayed in type fairly conspicuous and
reasonably legible, respondent's medicine is inferentially or otherwise
an effective remedy or treatment for Getting up nights, or Kidney
Acids or Acidity, or Bladder Weakness, or Backache, or Leg Pains;
(d) That a treatment is offered "Free" when the price thereof is
required in advance with a money-back agreement;
and all representations and statements equivalent or similar thereto
in form or substance. (Feb. 1, 1932.)
0237. Publisher-Hair Dyes.-The publisher of a large daily newspaper of wide circulation in the Midwest printed, published, and
circulated advertisements alleged to contain false and misleading
statements, claims, and representations for two vendors of hair
dyes.
In a stipulation filed with and approved by the Federal Trade Commission, this publisher admits the publication of such advertisements;
declares he has no interest in the business of the advertisers or the
further publication of such advertisements that he cares to defend in
proceedings before the Commission, and waives any rights that may
be adversely affected by a cease and desist order or stipulation relating
to the subject matter. (Feb. 1, 1932.)
0238. Vendor-Advertiser-Ointment or Salve-Premiums.-George
C. Wilson, trading as Wilson Chemical Co., Tyrone, Pa., vendoradvertiser, is engaged in selling an ointment designated "White
Cloverine Salve" through agents working on commission or for
premiums, and in advertising represented that certain premiums
were given for selling a specified number of boxes of salve "and
remitting as per plan in catalog", when in fact such premiums are
not given for selling the stated number of boxes and sending in the
amount secured for them but the sale of a larger number of boxes or
remitting more money is required.
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In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations; avers that any use he may have made of inaccurate statements
regarding the premium offers was due to inadvertence rather than to
lack of good faith or intent to deceive, and agrees to cease and desist
from publishing and circulating or causing to be published or
circulated either by contact advertisements or through premium
catalogs and circulars any statement which is misleading in substance or form, and specifically stipulates and agrees to refrain from
representing in advertisements or otherwise and either directly or
·
inferentially:
(a) That a premium or reward is obtainable for a less amount in
either services or money than is actually the case;
(b) That any premium is given u free" where the consideration
therefor is either services or cash;
(c) That any premium will be sent upon the remittance of a stated
amount without mention of additional sum to cover postage and
packing in case where this extra remittance is required;
and all representations and statements equivalent or similar thereto
in form or in substance. (Feb. 1, 1932.)
0239. Vendor-Advertiser-Perfumes and Cosmetics.-Ann Griffith,
trading as Love Charm Co., St. Louis, Mo., vendor-advertiser
is engaged in selling perfumes and cosmetics designated as uLove
Charm", and in advertising represented that it is a new creation from
the secret formula of a celebrated French perfumer.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from describing, labeling, branding, or
otherwise designating her said products as being of French origin or
according to the formula of a celebrated French perfumer. (Feb. 1,
1932.)
0240. Vendor-Advertiser-Booklet.-Mrs. K. M. LaFlesh, trading
as The Chandler Co., Chicago, Ill., vendor-advertiser, is engaged in
selling a booklet entitled "Pin Money. One Hundred Ways to Make
Money at Home" and a list of firms purporting to offer uprofitable
spare or full time employment", and in advertising represented:
u Free Information Regarding Reliable permanent, profitable home
work. No canvassing. No schemes or junk. Chandler Co., 9-D,
1611 Great Northern Bldg., Chicago ";
when in fact the form in which the contract advertisement appears
gives the reader the impression that respondent has some work to
offer, which is not the case.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing, in advertisements or otherwise, either directly or inferentially:
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(a) That profitable employment is offered under the classification
of "Help Wanted", unless and until such be in fact the case;
(b) That the employment referred to involves no canvassing, where
any part of such employment does contemplate outside selling;
(c) That the information to be furnished is reliable unless and until
such has been ascertained to be the fact;
(d) That no schemes or junk are involved in the work suggested
unless and until such has been ascertained to be the fact;
and all representations and statements equivalent or similar thereto
in form or substance. (Feb. 15, 1932.)
0241. Vendor-Adnrtiser-Diabetes Treatment.-C. Grover Caldwell, trading as The Wabash Chemical Co., Chicago, Ill., vendoradvertiser, is engaged in selling a treatment for diabetes designated
"Pancretone", and in advertising represented:
"Diabetes.
"Treated by a New Product called 'Pancretone.' Requires no
starvation diet; contains no harmful drugs. This amazing remedy is
relieving thousands.
'"Pancretone' when taken as directed will eradicate sugar from
the urine in most cases in from 5 to 21 days.
"This Wonderful Remedy helps the System to rapidly build a
Carbohydrate Tolerance.
"' Pancretone' is out of the experimental stage.
"The enclosed Testimonials are positive proof that even the Worst
Cases can secure satisfactory relief if the Treatment is continued a
reasonable length of time.
"Years of Specialization in the Treatment of every known Form
and Stage of Diabetes has taught us that Results are always obtained
when 'Pancretone' is continued with unbroken Regularity. This
gives the Medicine ample time to rid the Body of all Sugar and
Poisons and restore the Circulation to Normal Function.
"Many physicians have recognized its Merits and are prescribing
'Pancretone' to their patients in spite of the fact that no effort or
Money has been used for Propaganda among the Medical Profession."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing or circulating,
or causing to be published or circulated to prospective purchasers of
his product, any statement or representation directly upon the
responsibility of the respondent or indirectly as purporting to be upon
the responsibility or in the words of another any statement which is
false or misleading or tending to induce the public or prospective
purchasers of his said product to believe:
(a) That Pancretone is a new product;
(b) That said remedy is amazing or that it is relieving thousands;
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(c) That Pancretone will eradicate sugar from the urine in from 5
to 21 days;
(d) That said remedy helps to build rapidly a carbohydrate tolerance in the system;
(e) That it is out of the experimental stage;
(j) That any testimonials are of themselves positive proof that
cases can secure satisfactory relief by this treatment;
(g) That results are always obtained by the use of Pancretone in
every known form and stage of diabetes; or that Pancretone is a competent treatment for true diabetes or any type of so-called diabetes
other than the type of which sugar in the urine is an indication;
(h) That said medicine will rid the body of all sugar and poisons
and restore the circulation to normal function;
(i) That a container and bottle will be sent and complete test of
urine made free of charge, the price thereof being included in the charge
for such 60-day treatment;
(j) That Pancretone has restored the health of many people, broken
in health and almost hopeless, when all else had failed;
(k) That many physicians recognize its merits and prescribe Pancretone to their patients;
(l) That the respondent spends $1 to prove his statements each
time an inquiry is received from a prospective purchaser;
(m) That thousands of sufferers or any considerable number have
discontinued the use of insulin and are getting the same results through
the use of Pancretone;
and all representations and statements equivalent or similar thereto
in form or substance. (Feb. 15, 1932.)
0242. Vendor-Advertiser-Treatment for Run-Down Vitality,F. A. Durrant and D. W. Dehoney, Jr., trading as Meed Co., Kansas
City, Mo., vendor-advertiser, is engaged in selling a treatment for
run-down vitality designated "4 V Viosterol Compound 11 and in
advertising represented:
"Vigor Slipping? Do you lack strong, youthful force, vigor, and
vitality? Are you weak, nervous, rundown, dissipated, lacking the
vital punch of life, half alive? Then your nerves, glands, and system
will quickly respond to this famous Wisconsin University discovery
that gives you vigor-producing factors-straight 11 ;
when in truth and in fact said statements are held by the Federal
Trade Commission to be incorrect in certain respects and exaggerated
and misleading in others in that:
The claims purport to offer a remedy for a weak, nervous, rundown, or dissipated condition of the nerves, glands, and system
without regard to the cause of such condition, whereas the effectiveness of this treatment is limited to cases of vitamin D deficiency.
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The claims fail to distinguish between treatment and removal of
underlying causes on the one hand and relief of condition that may
be regarded as manifestations or symptoms on the other hand.
Neither this nor any other product can be effective generally or
in all cases of vitamin D deficiency.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
or causing to be published or circulated any statement or representation directly upon the responsibility of the respondent, or indirectly
as purporting to be upon the responsibility or in the words of another,
which is false or misleading; and specifically stipulate and agree in
soliciting the sale of and selling their said product in interstate
commerce to cease and desist from representing in advertisements
or otherwise that said compound is recommended for conditions of
undernourishment, emaciation or debility other than those in which
the use of such a vitamin D concentrate may be indicated.
Respondents furthermore stipulate and agree to purge their present
advertising claim for 4 V Viosterol Compound of all sweeping or
general claims regarding health, vigor, and vitality, and restrict
those claims to the relief of those conditions in which such vitamin
D concentrates are recognized to have beneficial use. (Feb. 15,
1932.)
0243. Vendor Advertiser-Rummage Stocks.-Louis Arkin trading
as Ideal Jobbers, Chicago, Ill., vendor-advertiser, is engaged in
selling clothing, auction goods and receiver's stocks, etc., and in
advertising represented-"$150 Weekly-Own bankrupt rummage
store now. Everything furnished. Experience unnecessary. Ideal.
1945 Wabansia, Chicago, Ill."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertise-.
Inents or otherwise that the probable profits of such purchaser of
rummage stocks would be any specified amount, or any amount
greater than the usual, ordinary profit to be reasonably expected
under normal conditions. (Feb. 15, 1932.)
0244. Vendor Advertiser-Fat Remedy.-O.B.C.T. Laboratory,
Chicago, Ill., vendor-advertiser, is engaged in selling a remedy for
excessive fat designated O.B.C.T. and in advertising represented:
"Reduce with O.B.C.T. She used to be fat! Any woman can
reduce with O.B.C.T. Quickly and painlessly, without harm or
inconvenience. No exercise or diet necessary. O.B.C.T. is made
under the supervision of a licensed, practicing physician. O.B.C.T.
is the most wonderful fat reducer ever prescribed. We positively
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guarantee that you will lose weight on the first box, or we will refund
your money I"
when in truth and in fact said statements are considered by the
Federal Trade Commission to be incorrect and misleading in that
any treatment, self-administered, which contains, as this does,
thyroid, pituitary, ovarian, and orchic glandular products, may not
be correctly described as harmless.
In a stipulation flied with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and says it has heretofore defipitely discontinued all representation
in its advertising that its said remedy acts either quickly or painlessly or without harm or inconvenience, and has no intention whatsoever of reviving such advertising claims; and agrees that in the
event it decides ever to resume making representations as to the
safety of its products, such future advertising will be made to conform to the rules or precedents established by the Federal Trade
Commission. (Feb. 15, 1932.)
0245. Vendor Advertiser-Hair Dye.-Nourishine Manufacturing
Co., Los Angeles, Calif., this vendor advertiser is engaged in selling
a hair dye and coloring treatment designated "Nourishine" and in
advertising represented:
"Stop Gray Hair. If you are troubled with gray hair, falling hair,
or dandruff, don't give up! Use Nourishinel Nourishine is a tonic
that acts no.turally, at the base of the trouble-the hair roots. Nourishine cleanses the scalp, banishes dandruff, stimulates and invigorates
the roots, and promotes hair growth. It acts as a food tonic for
starved hair follicles and thus eliminates the cause of gray hair. The
one liquid will restore gray hair to any original color, regardless of
its shade. Easy to apply. Certain, uniform results. $1.25 at all
drug and department stores.
"Why Have Gray Hair? Thousands are restoring their hair to its
original color by using Nourishine. The time-tried tonic-hair restorer is easy to apply and produces certain, uniform results. The
one liquid restores the hair to any original color, which returns
evenly, naturally-no streaks!
"Nourishine also stops falling hair, cleanses the scalp, banishes
dandruff, and promotes hair growth. $1.25 at all drug and department stores."
In a stipulation flied with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating
or causing to be published or circulated any statement or representation directly upon the responsibility of the respondent, or indirectly
as purporting to be upon the responsibility or in the words of another,
which is false or misleading; and specifically stipulates and agrees in
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soliciting the sale of and selling said product in interstate commerce,
to cease and desist from describing, labeling, branding, or otherwise
designating same as a hair color restorer; and from representing in
advertisements or otherwise:
(a) That gray hair may be stopped by the use of Nourishine; or
(b) That Nourishine banishes dandruff; or
(c) That Nourishine promotes hair growth, or that it invigorates
the roots of the hair; or
(d) That Nourishine restores gray hair to the original color; or
(e) That gray hair will disappear or is banished by the use of
Nourishine; or
(f) That Nourishine brings back the natural color of the hair;
and all representations and statements equivalent or similar thereto
in form or substance. (Feb. 15, 1932.)
0246. Vendor Advertiser-Goiter Treatment.-Dr. Arthur A. Rock,
Milwaukee, Wis. This vendor-advertiser is engaged in selling a
treatment for goiter, and in advertising represented he had an
honest, proven treatment for goiter used throughout the world.
"Goitre can be cured. Dr. Rock, the eminent goitre specialist,
has treated goitre for nearly a quarter of a century and within the
last year has made a remarkable discovery which has aroused intense
interest. It has been brought to light by scientific research that
goitre is not a disease and is not to be treated as such.
"A prominent goitre specialist for over 24 years has perfected a
different method of treatment for his patients that has proved remarkably successful. This same method is now being used for a home
treatment of goitre cases all over the country with astonishing results.
The Doctor states that goitre is a condition which grows worse with
neglect and recommends immediate attention no matter how small
the growth may appear. He strongly opposes needless operations.
Dr. Rock is the author of a book that tells in a simple way about
treating goitre at home. He has published this book at his own exPense and will send a copy free to anyone interested. Write him
today." when in truth and in fact said statements are held by the
Federal Trade Commission to be incorrect and in certain respects
and exaggerated and misleading in others in that:
Respondent's so-called free book-"published at his own expense ''-does not tell, either in a simple way or at all, how to treat
goiter at home or give any ideas about preparing and administering
a home treatment as the term is commonly understood, but is
merely a printed advertising pamphlet that describes the various kinds
of goiter and urges the reader to purchase respondent's treatment.
Respondent's "remarkable discovery", to wit, that there is some
connection between the ovaries of woman and a goitrous condition of
the thyroid gland, has been a matter of common knowledge to the
medical profession for years.
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A treatment for simple goiter, either external or internal, is not an
effective treatment for exopthalmic goiter.
In a stipulation filed with and approved by the Federal Trade Com·
mission this vendor-advertiser admits making such representations
and agrees to cease and desist from publishing and circulating, or
causing to be published or circulated, any statement or representation
directly upon the responsibility of the respondent, or indirectly as
purporting to be upon the responsibility or in the words of another,
which false or misleading and specifically stipulates and agrees in
soliciting the sale of and selling his said product in interstate commerce
to cease and desist from representing in advertisements or otherwise:
(a) That goiter can be cured.
(b) That respondent's tablets will cure goiter or kindred ailments;
(c) That any book given or sold discloses or prescribes a home
treatment for goiter unless and until such be the fact;
(d) That by using respondent's treatment surgical operations can
in all cases be avoided;
(e) That surgical operations for goiter are always dangerous;
(f) That half of those operated on for goiter, or any other stated
proportion, either die or are no better or have a recurrence of the
trouble within 2 or 3 years;
(g) That there is the possibility of death as the end of any goiter
operation;
(h) That respondent's treatment will aid in all kinds of goiter regardless of how long standing;
(i) That respondent's treatment will aid in all cases of goiter regardless of the kind or form of goiter that the patient may have;
(j) That respondent's treatment is effective for internal goitre
of exopthalmic nature;
(k) That respondent's treatment will "rid" one of goitre, either
without danger or at all;
(l) That respondent's medicine is harmless under all conditions;
(m) That there is anything remarkable about the respondent's
discovery or that it has aroused "intense interest";
(n) That goiter is the greatest danger to the health of the American
people; or that it will menace the next generation; or that Americans
will become known as the 11 turtle necked people"; or that in fact
goiter is either a great danger or a menace to the American race as
a whole;
(o) That testimonial letters are in themselves proof of respondent's
claims;
(p) That respondent has had no dissatisfied patients, and/or that
his treatment "pleases all who try it";
(q) That an offer in a printed form letter is "not made to every
one";
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(r) That the reader is requested "not to mention to others" the
"special offer" made to him in a printed form letter;
. (s) That any testimonial quoted in a printed form letter "came
ln today's mail";
~nd all representations and statements equivalent or similar thereto
1n form or substance.
Respondent further stipulates and agrees to eliminate from his
~d vertising literature all testimonial letters containing statements
Inconsistent with the purport of the proposed changes and amendlllents herein-above enumerated. (Feb. 15, 1932.)
0247. Vendor Advertiser-Eczema Treatment-Ovelmo Co., and
J. C. Hutzell, Fort Wayne, Ind. This vendor-advertiser is engaged in
selling a treatment for eczema designated "Ovelmo Cream" and in
advertising represented:
"Eczema can be cured. If you have Eczema, Itch, Salt Rheum,
Tetter-never mind how bad-my treatment has cured the worst
cases I ever saw-give me a chance to prove my claim. If you have
any such skin trouble-never mind how bad-my treatment has
stopped the worst cases I ever heard of-give me a chance to prove
llly claim."
In a stipulation filed with and approved by the Federal Trade
~ornmission this vendor-advertiser admits making such representations and agrees to cease and desist from describing, labeling, branding
or otherwise designating their said product as a cure for ezcema and
from representing in advertisements or otherwise:
(a) That said Ovelmo treatment is a cure for eczema;
(b) That it is au effective treatment for eczema regardless of
·
the type;
(c) That 50,000 persons have been cured of eczema by said treatlnent;
(d) That such treatment has cured the worst cases of eczema, itch,
salt rheum, and tetter no matter how bad;
(e) That such treatment has stopped the worst cases of skin
trouble ever heard of·
' be stopped through the use of Ovelmo, unless
(f) That eczema can
such statement is clearly qualified to indicate that it applies only to
the itching or eruption of eczema
.and all representations and statements equivalent or similar thereto
ln form or substance. (Feb. 15, 1932.)
0248. Vendor Advertiser-Healing Salve.-Morris. R., Charles,
Mary, and Robert Shapiro, copartners trading as UCA-Mentho Co.,
Chicago, Ill. This vendor-advertiser is engaged in selling a healing
salve called UCA-Mentho through agents working for a commission
or premiums and in advertising represented:
632-33-39

~-
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"Given, latest style watch. Real timepiece; Engrav'd white gold
effect-silver dial; 10-year guar. 6-jewel movement. Send for 12
boxes UCA-Mentho Healing and Vapor Salve which you sell at 25¢
a box. We also send 12 Perfume Novelties you give away FREE
and easy plan for obtaining wrist watch. Send no money. We pay
postage. UCA-Mentho Co., Dept. YB50 Chicago."
when in fact the agent is required to sell 12 boxes and remit $3 for
the salve and $3.50 in cash extra, or sell 24 boxes and remit $6 for
the salve and $1.95 extra to secure the watch.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representa·
tions and agrees to cease and desist from representing in advertise·
ments or otherwise, and either directly or inferentially:
(a) That a premium or reward is obtainable for a less amount in
either services or money than is actually the case;
(b) That any premium is given "Free", the price thereof being
included in the charge for such salve;
(c) That any premium will be sent upon the remittance of a stated
amount without mention of additional sum to cover postage and pack·
ing in cases where this extra remittance is required;
and all representations and statements equivalent or similar thereto
in form or substance. (Feb. 15, 1932.)
0249. Vendor Advertiser-Book.-E. J. Eller trading as Eller Co.,
New York City. This vendor-advertiser is engaged in selling a book
containing names, addresses, and information about securing home
work and in advertising represented:
"Help Wanted-Female. Homework-Women wanting reliable
kinds write for information. Enclose stamp. Eller Co."
In a stipulation filed with and approved by the Federal Trade Com·
mission this vendor-advertiser admits making such representations
and agrees to cease and desist from:
(a) Representing that respondent has employment to offer; or
(b) Publishing any advertisement in furtherance of the sale of
said book in any classified column whose caption indicates that help
is wanted;
and all representations and statements equivalent or similar thereto
in form or substance. (Feb. 29, 1932.)
0250. Vendor-Advertiser-Rheumatism, Neuritis, etc., Treatment.Hagen Import Co., St. Paul, Minn. This vendor-advertiser is engaged
in selling an herb tea medication for rheumatism, neuritis, arthritis,
and lumbago, and in advertising represented:
"Nature's Gift for Rheumatism. Herbs from German Black For·
est help when all others have failed. Now anyone-No matter hoW
long you have suffered with those torturing pains of Rheumatism,
Neuritis, Arthritis, or Lumbago, can get help and permanent relief.
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"Thousands of testimonials prove its worth. Full particulars of
this simple, convenient home treatment, together with 125-page book
complete with descriptions and illustrations mailed postpaid to those
so afflicted.
"Hagen Import Co. Medical Dept. No. 2. St. Paul, Minn.";
when in fact the Federal Trade Commission finds the therapeutic
qualities of said herb tea are limited to laxative, diuretic, and stomachic
Properties, and it would not be effective as a treatment for rheumatism
and kindred ailments in the sense in which those terms are understood
and applied by the medical profession.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
or causing to be published or circulated any statement or representation directly upon the responsibility of the respondent, or indirectly
as purporting to be upon the responsibility or in the words of another,
~hich is false or misleading; and specifically stipulates and agrees
In soliciting the sale of and selling its said product in interstate comlll.erce to cease and desist from representing in advertisements or
otherwise:
(a) That said Herb Tea may be indicated for any uses other than
those of a medicine combining diuretic, laxative, and stomachic
Properties;
(b) That this is a proper treatment for Rheumatism, Neuritis,
Arthritis, or Lumbago as those diseases are understood and described professionally and scientifically;
(c) That it is a proper treatment for Rheumatic conditions unless
qualified to mean those pains often designated by the layman as
r?eumatic which are in fact due to stomach disorders, faulty elimination, or excessive uric acid;
~nd all representations and statements equivalent or similar thereto
In form or substance. (Feb. 29, 1932.)
0251. Vendor-Advertiser-Puzzle Prize Contests.-This vendora~vertiser is engaged in publishing a magazine with a large interstate
Circulation and, seeking more subscribers, admits that as a means of
Procuring the services of local agents to solicit subscriptions to its
said magazine, it has conducted various contests in which prizes were
offered to the winners in accordance with certain rules established by
~espondent. Respondent also admits that for the purpose of secur~ng a mailing list and inducing persons to enter the contest, thereby
Increasing the circulation of its publication, it has caused certain
Puzzle form advertisements to be inserted in various publications;
and also admits that said advertisements are misleading in that, as a
lllatter of fact:
(a) No prize or reward is given or awarded for the mere solution
of the problem or puzzle portrayed;
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(b) To secure any of the prizes offered, the winner must enter a
contest, the nature of which is not disclosed in the advertisement,
and compete for the prizes offered by working in accordance with
certain rules and conditions not disclosed in said advertisement.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from any false or misleading
representation in advertisements or otherwise, and either directly or
indirectly:
(a) That the mere solution of any puzzle will enable a contestant
·
to win the prize;
(b) That any prizes offered are free;
(c) That any prize, benefit, or competitive advantage is offered for
the mere solution of any puzzle;
(d) That the solution of any puzzle qualifies a person to enter a
contest in which prizes are awarded to winners unless no person is
permitted to enter the contest until he or she has correctly solved the
puzzle.
Respondent further stipulates and agrees that it will not publish
any advertisement offering a prize or reward to the winner of a contest when there is a puzzle or problem portrayed in the same advertisement unless there appears also in such advertisement, adjacent
to and equally conspicuous with said offer of a prize or reward, a
clear statement to the effect that something more of a substantial
nature will be required, in addition to the solution of the puzzle or
problem, before the prize or reward can be won. (Feb. 29, 1932.)
0252. Vendor-Advertiser-Antiseptic Powders and Cones.-J.
Bergman, Inc., and J. Bergman, New York City. This vendoradvertiser is engaged in selling antiseptic powders and antiseptic
vaginal cones and in advertising represented:
"No more worry for married women."
"Intimate personal hygiene problems need no longer worry married
women."
"This service consists of a scientific infallible antiseptic preparation
which destroys all germ-laden accumulations;"
when in fact neither the powder nor cones are germicides and will not
do what is claimed for them.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing or circulating,
or causing to be published or circulated any statement which is false
or misleading and specifically stipulates and agrees in soliciting the
sale of and selling its said product in interstate commerce to cease
and desist from representing in advertisements or otherwise:
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(a) That the use of either of said preparations relieve married
women from worry; or
(b) That either of said preparations is an infallible antiseptic or a
germicide; or
(c) That either of said preparations will destroy germ laden accumulations, or help to neutralize and clear out undesirable secretions; or
(d) That either of said preparations is a remedy for maintaining
the regular functions of the genital organs;
(e) That either of said preparations is a competent treatment for
leucorrhea, whites, or other unhealthy discharges; or
(j) That the use of either of said preparations will help women
:maintain perfect ease, or physical comfort, or make them carefree; or
(g) That either of the preparations is nonpoisonous; or
(h) Directly or by implication that the use of either of said preparations will accomplish birth control and prevent conception;
~nd all representations and statements equivalent or similar thereto
In form or substance. (Feb. 29, 1932.)
0253. Vendor Advertiser-Goiter Treatment.-Munich Method,
Inc., Buffalo, N.Y. This vendor-advertiser is engaged in selling a
treatment for goiter designated as the Munich Method, and in adv-ertising represented~
''No matter how long you have suffered or what you have tried,
You owe it to yourself to investigate this new scientific method."
"* • * its surprising success in correcting and ridding people of
Goitre has been acclaimed throughout Europe."
"This new scientific method for the correction and control of
Goitre * * * "
. "No matter how long you have suffered, no matter if your Goitre
ls of long standing or recent development, no matter if you have tried
ev-erything under the sun in search of a cure for your Goitre, you
should investigate the latest scientific method, that bids fair to remove
this disfiguring and dangerous scourge."
"It was organized for the purpose of bringing within the reach of
American Goitre victims the latest and most up-to-date method for
the reduction and correction of Goitre that science has perfected.
"What a boon it will be to these poor unfortunates when mothers
Who either live in a goitre-infected area, or who know there is a goitrous
tendency in their family, will submit to proper medical treatment
during pregnancy, so development of the thyroid gland in children
Yet unborn may be aided to avoid the handicap and high mortality
of goitre in infancy."
"It is adapted to any Goitre, large or small. It has been used with
success in almost every form of Goitre known to Medical Science."
"* * * if a Goitre has not reached the incurable stage it can
he reduced, corrected, and gotten rid of by the Munich Method."
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"At least seven out of ten children born to families where one of
the parents is goitrous are afflicted with Goitre and in danger of
Cretinism."
when in fact such treatment is not a competent treatment for forms
of goiter other than simple goiter.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise:
(a) That said medicinal preparation is a competent treatment for
goiter unless such representation is qualified to indicate that it does
not apply to other than simple goiter; or,
(b) That said medicinal preparation is effective in the treatment
of goiter regardless of the length of time a person has suffered; or
(c) That said medicinal preparation has been successful in ridding
people of goiter; or,
(d) That said medicinal preparation will correct or control goiter;
or,
(e) That said medicinal preparation is a cure for goiter; or,
(j) That goiter is a dangerous scourge; or,
(JJ) That said medicinal preparation represents the latest scientific
method for the removal of goiter; or,
(h) That said medicinal preparation "is adapted to any goiter,
large or small"; or,
(i) That said medicinal preparation has been used with success in
almost every form of goiter; or,
(j) That if goiter has not reached the incurable stage it can be
reduced, corrected, or gotten rid of by use of said medicinal
preparation; or,
(k) That 7 out of 10 children born to families where one of the
parents is goitrous are afflicted with goiters and in danger of cretinism,
or that goiter is or may be hereditary; or,
(l) Directly or inferentially that the thyroid gland of children can
be developed by medical treatment administered to their mothers
during pregnancy; or,
(m) That there is a high infant mortality caused by goiter;
and all representations and statements equivalent or similar thereto
in form or substance. (Feb. 29, 1932.)
0254. Publisher-Vegetable Tonic.-The publisher of a magazine
of wide interstate circulation printed, published, and circulated advertisements alleged to contain false and misleading statements,
claims, and representations for the manufacturer and vendor of a
vegetable tonic.
In a stipulation filed with and approved by the Federal Trade
Commission, this publisher admits publication of such advertisements;
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declares no interest in the business of the advertiser or the publication of such advertisements that he cares to defend before the Commission and waives the right to be made a party respondent and any
rights that may be adversely affected by a cease and desist order or
stipulation relating to the subject matter. (Feb. 29, 1932.)
0255. Advertising Agent-Battery-Charging Compound.-An advertising agent prepared and placed for publication advertising copy
alleged to contain false and misleading claims, statements, and
representations for the manufacturer and vendor of a battery-charging
compound.
In a stipulation filed with and approved by the Federal Trade
Commission this advertising agent admits preparing and placing for
publication such advertising copy; declares no interest in the business
of the advertiser or the publication of such advertising copy which
he desires to defend before the Commission; and waives all right to
be heard or made a party respondent in proceedings instituted
against the advertiser before the Commission, and waives all rights
that may be adversely affected by any cease and desist order or
stipulation relating to the subject matter. (Feb. 29, 1932.)
0256. Publisher-Cosmetics and Other Beauty Preparations.-The
publisher of a magazine printed, published, and circulated advertisements alleged to contain false and misleading claims, statements, and
representations for a manufacturing vendor of cosmetics and other
beauty preparations.
In a stipulation filed with and approved by the Federal Trade
Commission this publisher admits publication of such advertisements; declares no interest in the business of the advertiser or the
publication of such advertisements that he cares to defend before the
Commission and waives the right to be made a party respondent
and any rights that may be adversely affected by a cease and desist
order or stipulation relating to the subject matter. (Mar. 7, 1932.)
0257. Publisher-Gland-Tonic Tablets.-The publisher of a magazine of wide interstate circulation printed, published, and circulated
advertisements alleged to contain false and misleading claims, statements and representations for the vendor of gland-tonic tablets.
In a stipulation filed with and approved by the Federal Trade
Commission this publisher admits the publication of such advertisements; declares he has no interest in the business that he cares to
defend in proceedings before the Commission, and waives any rights
he may have in the matter and agrees to observe and abide by the
provisions of any cease and desist order that may be made against
the advertiser and/or any stipulation that may be entered into between the advertiser and the Commission of which he has notice to
the same extent as if he were a party to such order or stipulation.
(Mar. 7, 1932.)
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0258. Publisher-Dropsy Treatment.-The publisher of a newspaper and magazine section of wide interstate circulation printed,
published, and circulated advertisements alleged to contain false
and misleading claims, statements, and representations for the manufacturer and dispenser of a medical treatment for dropsy.
In a stipulation filed with and approved by the Federal Trade
Commission this publisher admits publication of such advertisements;
declares no interest in the business of the advertisers or the publication of such advertisements that he cares to defend before the
Commission and waives the right to be made a party respondent and
any rights that may be advers·ely affected by a cease and desist
order or stipulation relating to the subject matter. (Mar. 7, 1932.)
0259. Vendor-Advertiser-Tools, Books, Curios, etc.-Charles A.
Bilgman and Charles A. Bilgman, Jr., trading as Model Co., Chicago,
Ill. This vendor-advertiser is engaged in selling tools, books, and
curios and in advertising represented underground treasure could be
located by a magnetic device offered for sale, and that certain other
articles would straighten curly, kinky hair; stop falling hair, overcome baldness, bring back estranged mates; bring restful sleep;
reveal secrets; assist undertakings; bring good luck with lucky sym·
bois, rings, lodestones, powders, etc.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise:
(a) That the device offered by respondents will enable one to find
underground treasures; or that there is any secret about it; or that
possession of same may mean a fortune to its owner;
(b) That the Adam and Eve Root has any magical qualities, or
that it affects the generative organs, or that it either brings back or
holds the love of anyone;
(c) That any preparation sold by respondents for treatment of the
hair will straighten the hair; or stimulate growth of the hair; or contains nourishing ingredients to keep the hair roots healthy; or will
smoothen and/or straighten each strand of the hair; or prevents falling
hair or baldness; or enables one to have long, straight, and/or abundant
smooth hair; or will bring everything essential to beauty for unattractive hair;
(d) That five finger grass will bring restful sleep or will ward off
11
any evil that any five fingers could bring", or any other evil whatsoever;
(e) That the 11 Special Spirit of Venus Seal" is inade of genuine
imported parchment, or that the possession of same will make any
person beloved, or enable him to know secrets through dreams, or will
assist him in any undertaking;
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(f) That the "Oriental Lucky Ring Outfit" offered for sale by
respondents is oriental; or has magic power; or will make its possessor
a leader, or wealthy, or a winner in games, or love or any other thing
whatsoever; or will drive away evil; or will make anyone lucky;
(g) That possession of respondents "Mystic Controlling Bag" will
control luck, or bring a loved one under control, or enable one to enjoy
all the good things of life, or make him a winner, or provide him always
with money;
(h) That respondents' "Magnetic Lodestone" will turn away evil
and/or bring good luck;
(i) That possession of respondents' gazing crystal will make a
dream castle come true; or make one lucky in either love or fortune or
fame or cards, or in any other thing or undertaking; or is a great aid
in the development of the mind; or is evidence of one's advanced
ideas and culture;
(j) That respondents' "Model Controlling Bag Curio" contains
any properties that are mystic or that will attract or control luck, or
in any way whatsoever affect one's circumstances;
(k) That "Lady Love" perfume gives one a mysterious attraction
or a tantalizing allure that captivates, or that it draws or inclines a
chosen one to "yield to Love's sweet spell";
(l) That respondents' "Magic Rug" is a new invention; or banishes
leg strain; or ends backache; or eliminates fatigue; or is either wonderful or magical; or forever takes the curse off all tiring and dreaded
standing-up tasks; or will accomplish any more than any other
aerated rubber rug or mat;
(m) That the price charged for an article is "special" unless the
same is lower than the price regularly charged for such articles;
(n) That an article is "free", the price thereof being included in
the special charge for the combination of things offered;
and all representations and statements equivalent or similar thereto
in form or substance. (Mar. 7, 1932.)
0260. Vendor-Advertiser-Rheumatism Treatment.- Frederick
Dyer Co., Jackson, Mich. This vendor-advertiser is engaged in
selling "Rheuma-Alterative Tablets" and medicated "Dyer Foot
Drafts" for rheumatic pains, and in advertising represented that
Dyer Two-Fold Treatment (consisting of alterative tablets and foot
drafts) would free one from rheumatic pains regardless of age, stage,
severity, or duration, etc.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations and
agrees to cease and desist from representing in advertisements or
otherwise:
(a) That said treatment is a competent treatment for rheumatic
pains, regardless of the varying conditions of age, stage, severity, or
duration; or
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(b) That said treatment has brought health to thousands of sufferers;

or
(c) That said treatment has freed persons from their bonds of
pain; or
(d) That any person has been cured by the use of said treatment; or
(e) That said treatment has brought recoveries of health to thousands of people; or
(j) That by the use of said treatment a person can get rid of rheumatic pain; or
(g) That by the use of said treatment a person may be free from
rheumatism; or
(h) That more than temporary relief from rheumatic pain can be
caused by the use of said treatment;
and all representations and statements equivalent or similar thereto
in form or substance. (Mar. 7, 1932.)
0261. Vendor-Advertiser--Hair Remover.-Leopold Decrissey and
Richard A. Ehrlich, trading as Gypsia Products Co., New York, N.Y.
This vendor-advertiser is engaged in selling a preparation for removing
hairs, and in advertising represented that it was a marvelous imported
Parisian discovery and would permanently remove unwanted hair in
a jiffy by destroying hair and root.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise:
(a) That said preparation will remove hair 11 for good"; or
(b) That by the use of said preparation a permanent removal of
hair can be accomplished unless clearly indicated that it must be repeatedly applied according to directions; or
(c) That said preparation will destroy the hair root;
and all representations and statements equivalent or similar thereto
in form or substance. (Mar. 14, 1932.)
0262. Vendor-Advertiser-Curios, Jewelry, Perfumes, and Miscellaneous Merchandise.-Leroy Perry, trading as P. S. Bureau,
Brooklyn, N.Y. This vendor-advertiser is engaged in selling curios,
jewelry, perfumes, toilet preparations, novelties, and miscellaneous
merchandise, and in advertising represented
11
$ Always Have Luck: $. (Illustration of lodestone.) Unlucky in Money, Games, Love or Business? You should carry a pair
of genuine Mystic Brahma Red Highly Magnetic Lodestones. Rare,
amazing, compelling, attractive, these Live Lodestones are carried
by Occult Oriental people as a Powerful Lucky Charm, one to prevent
Bad Luck, Evil, and Misfortune, and the other to attract much
Good Luck, Love, Happiness, and Prosperity."
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claiming they have been carefully selected genuine Mystic Brahma
Lodestones and alive, of fine grade, etc., when in fact they are merely
common, magnetic stones, broken up and rolled in iron filings with
the smaller pieces called female and the larger ones male.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from representing in advertisements
or otherwise:
(a) That the possession or use of any of the articles of merchandise
sold by respondent will (1) prevent bad luck, evil, or misfortune; {2)
attract good luck, love, happiness, and prosperity;
(b) That the lodestones sold by respondent possess mystic qualities i
(c) That the lodestones sold by respondent are rare, amazing,
compelling, or weird;
(d) That the possession of said lodestones will enable one to attract
good luck or be successful in money, love, or business;
(e) That said lodestones are either male or female;
(j) That said lodestones have been mated;
(g) That said lodestones have been scientifically tested;
(h) That any ring sold by respondent is Chinese or Egyptian
unless such ring has been imported from China or Egypt, respectively;
(i) That any ring sold by the respondent is set with emeralds,
rubies, or other precious stones unless such settings are genuine
precious stones as described;
(j) That the medicinal tablets designated as Aubex Tablets are
partially composed of potent glands of vigorous animals;
(k) That said Aubex Tablets will aid the vital organs to function;
and all representations and statements equivalent or similar thereto
in form or substance.
Respondent further stipulates and agrees in soliciting the sale of
said merchandise in interstate commerce to cease and desist from:
(a) Designating merchandise as "Perles" unless such designation
is clearly qualified to indicate that the articles are not genuine pearls;
(b) Using the word "Orient" or "L'Orient" to describe any
article not actually imported from the Orient. (Mar. 21, 1932.)
0263. Vendor-Advertiser-Massage Cream.-Marcelle Fuolaire
trading as Madame Fuolaire and Parisian Laboratories, Hollywood,
Calif. This vendor-advertiser is engaged in selling massage creams
called "Parisian Flesh Food", and in advertising represented that
Parisian Flesh Food will speedily remove all lines, make wrinkles
vanish, thin faces plump, fill out hollow cheeks, correct flabby withered skin, nourish starving tissues, renew lifeless skin, feed tissues
under the skin, rebuild a pendant under-fed breast, etc., when in
fact she has no laboratory, no place of business in Paris, and said
cream is not a flesh food or tissue builder, but merely a massage
cream.
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In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from describing, labeling,
branding, or otherwise designating same as a "flesh food" and from
representing in advertisments or otherwise:
(a) That the use of said massage cream will (1) Cause wrinkles to
vanish; (2) remove all lines from the face; (3) make thin faces plump;
(4) fill out hollow cheeks; (5) banish lines, wrinkles or hollows; or,
(b) That said massage cream is a flesh food, a food for the tissues, a
tissue builder, or wrinkle eradicator; or,
(c) That said massage cream will (1) Nourish tissues; (2) renew
lifeless skin; (3) bring food in direct contact with the tissues; (4)
rebuild tissues; (5) restore youthful beauty; (6) get to the cause of
wrinkles or crowsfeet; (7) eradicate wrinkles; (8) revive the tissues.
(d) That respondent operates or maintains a laboratory;
(e) That respondent operates or maintains a place of business in
Paris;
and all representations and statements equivalent or similar thereto
in form or substance, and quit using "Parisian" or "Laboratories"
as part of her trade name or the trade name of the massage cream.
(Mar. 21, 1932.)
0264. Vendor-Advertiser-Kidney and Bladder Treatment-E. B.
Hall, trading as E. W. Hall and Dr. E. W. Hall, St. Louis, Mo. This
vendor-advertiser is engaged in selling a treatment for kidney and
bladder trouble called "Texas Wonder" and in advertising represented
"Texas Wonder for kidney and bladder troubles, gravel, weak and
lame back, rheumatism and irregularities of the kidneys and bladder",
which is found to be incorrect by the Federal Trade Commission in
that neither E. B. Hall nor E. W. Hall, his father, were doctors and
E. W. Hall died several years ago and that "Texas Wonder" is composed of ingredients with limited curative powers far less than is
claimed.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise:
(a) That either E. W. Hall was a doctor or that respondent E. B.
Hall is a doctor;
(b) That any doctor or pharmacist is connected with the compounding, selling or shipment of "Texas Wonder" until and unless such be
the fact;
(c) That "Texas Wonder" or the same or similar combination of
drugs under this or any other trade name, is a competent treatment
for any disease, disorder or ailment other than certain irregularities of
the kidneys and bladder and certain so-called rheumatic pains;
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(d) That "Texas Wonder" is a competent treatment for kidney

and bladder troubles, rheumatism and kindred diseases or has been
employed with successs in rheumatism, diabetes, kidney, and bladder
troubles or cases of gravel and other kindred diseases, without specifically limiting such claims, statements and representations to the
definitely known therapeutic values of the ingredients used in compounding the medicine;
and all representations and statements equivalent or similll.r thereto
in form or substance. (Mar. 21, 1932.)
0265. Publisher-Needles.-Tbe publisher of a farm newspaper of
large interstate circulation printed, published, and circulated advertisements alleged to contain false and misleading claims, statements,
and representations for the vendor of needles seeking to induce boys
and girls and others to act as his agents, etc.
In a stipulation filed with and approved by the Federal Trade
Commission this publisher admits the publication of such advertisements; declares he has no interest in the business of the advertiser or
the further publication of such advertisements that he cares to defend
before the Commission; and waives any rights he may have in the
matter and agrees to observe and abide by the provisions of any cease
and desist order that may be made against the advertiser and/or any
stipulation that may be entered into between the advertiser and the
Commission of which he has notice to the same extent as if he was a
party to such order or stipulation. (Mar. 23, 1932.)
0266 ..Publisher-Rupture Appliance and Medicine.-The publisher of two magazines of large interstate circulation printed, published, and circulated advertisements alleged to contain false and misleading claims, statements, and representations for the manufacturing
vendor of a rupture appliance and the vendor of an alleged medicine
to overcome female sterility in women.
In a stipulation filed with and approved by the Federal Trade
Commission this publisher admits the publication of such advertisements; declares be has no interest" in the business of the advertisers
or the further publication of such advertisements that he cares to
defend in proceedings before the Commission, and waives any rights
he may have in the matter and agrees to observe and abide by the
provisions of any cease and desist order that may be made against the
advertisers and/or any stipulations that may be entered into between
the advertisers and the Commission of which he has notice to the
same extent as if he were a party to such orders or stipulations.
(Mar. 28, 1932.)
0267. Vendor Advertiser-Rubber Products and Specialties.Maurice Willens, trading as Easetex, Chicago, Ill. This vendor-
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advertiser is engaged in selling rubber products and specialties including a sanitary belt for women and in advertising represented:
"Women-Spare time, showing wonderful sanitary Belt and
Protector. $25 Week. Sample Free. Easetex, 68-C-West Austin,
Chicago."
"Just Out-Newest Sanitary belt. Women earning $10 daily.
Experience unnecessary. Outfit free. Easetex, 431 N. Clark,
Chicago."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations, alleges he has discontinued such advertising and does not intend
to resume as to probable earnings and agrees that if he does resume
advertising for saleswomen again, such future advertising will be made
to conform to the rulings or precedents established by the Federal
Trade Commission; and in particular that any probable earnings
represented to prospective saleswomen will not be an amount greater
than the usual, ordinary compensation reasonably to be expected
under normal conditions. (Mar. 28, 1932.)
0268. Publisher-Treatment for Rheumatism, Gout, and Kindred
Dls.-The publisher of a daily newspaper with a large circulation in
the Gulf States printed, published, and circulated advertisements
alleged to contain false and misleading statements, claims, and
representations for the manufacturer-vendor of an alleged medical
treatment for rheumatism, gout, and kindred ills.
In a stipulation filed with and approved by the Federal Trade
Commission this publisher admits the publication of such advertisements; declares he has no interest in the business of the advertisers or
the further publication of such advertisement that he cares to defend
in proceedings before the Commission, and waives any rights he may
have in the matter and agrees to observe and abide by the provisions
of any cease and desist order that may be made against the advertiser
and/or any stipulation that may be entered into between the advertiser and the Commission of which he has notice to the same extent
as if he was a party to such order or stipulation. (Mar. 28, 1932.)
0269. Vendor Advertiser-Puzzle Contests.-This vendor-advertiser is engaged in publishing a magazine of large interstate circulation
and in advertising for agents represented that [they] could win large
prizes or premiums by merely solving a simple puzzle portrayed.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and that said advertisement is misleading in that, as a matter of
fact:
(a) No prize or reward is given or awarded for the mere solution of
the problem or puzzle portrayed;
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(b) To secure any of the prizes offered the winner must enter a
contest, the nature of which is not disclosed in the advertisement, and
compete for the prizes offered by working in accordance with certain
rules and conditions not disclosed in said advertisements;
and agrees to cease and desist from publishing and circulating, or
causing to be published or circulated, any statement which is false
or misleading in substance or form; and specifically stipulates and
agrees to cease and desist from representing in advertisements or
otherwise, and either directly or inferentially:
(a) That the mere solution of any puzzle will enable a contestant
to win the prize;
(b) That any prizes are offered free;
(c) That any prize, benefit, or competitive advantage is offered
for the mere solution of any puzzle;
(d) That the solution of any puzzle qualifies a person to enter a
contest in which prizes are awarded to winners unless no person is
Permitted to enter the contest until he or she has correctly solved the
Puzzle. (Mar. 28, 1932.)
0270. Vendor-Advertiser-Metal Finish.-G. D. Jenison, trading
as Gun Metal Finish Co., Decatur, Ill. This vendor-advertiser is
engaged in selling a metal finish designated "Chromium Plating
Powder" and in advertising represented selling a metal finish
designated"Chromium Plating Powder. Deposits a heavy coat of metal on
Iron, Steel, Copper, Brass or Nickel, Guaranteed not to tarnish.
A couple of hours work will make your auto parts, plumbing fixtures,
tools, tableware, etc., like new and dispense with polishing forever.
Chromium Plating Powder contains an electro-positive metal that
causes electrolytic action to take place when it comes in contact with
Water the same as an electroplating bath."
"No Limit to the Amount of Metal You Can Deposit. Prevents
Iron and Steel from rusting. Is the only product on the market that
will deposit a heavy coat of metal without electricity or machinery.
Contains no poison and will not injure the hands. Chromium Plating
Powder must not be confused with the mercury and silver washes
that merely color the metal and tarnish in a few days. It plates as
heavy a coat of metal as a plating bath";
When in truth and in fact said statements are incorrect in certain
respects and misleading in thatSaid plating powder contains no chromium;
It consists principally of cadmium chloride, zinc dust, and chromic
oxide;
Deposits of cadmium tarnish much more readily than do chromium
deposits;
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The action which takes place when this plating powder comes in
contact with water is not the same as an electroplating bath;
Said product does not plate as heavy a coat of metal as a plating
bath.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from describing, labeling, branding,
or otherwise designating same as being chromium and from representing in advertisements or otherwise:
(a) That deposits of such plating powder will not tarnish;
(b) That the action taking phice when said powder comes in contact with water is the same as an electroplating bath;
(c) That there is no limit to the amount of metal one can deposit;
(d) That said product plates as heavy a coat of metal as a plating
bath;
and all representations and statements equivalent or similar thereto
in form or substance. (Mar. 28, 1932.)
0271. Publisher-Medicines.-The publisher of a newspaper of
wide interstate circulation printed, published, and circulated advertisements alleged to contain false and misleading claims, statements,
and representations for five vendors of various articles from medicines and appliances for the treatment of diseases to a magazine
seeking subscribers.
In a stipulation filed with and approved by the Federal Trade
Commission this publisher admits the publication of such advertisements; declares he has no interest in the business of the advertisers
or the further publication of such advertisements that he cares to
defend in proceedings before the Commission and waives any rights
he may have in the matter and agrees to observe and abide by the
provisions of any cease and desist order that may be made against
the advertisers and/or any stipulations that may be entered into
between the advertisers and the Commission of which he has notice
to the same extent as if he were a party to such orders or stipulations.
(Apr. 4, 1932.)
0272. Vendor-Advertiser-Stomach Trouble Treatment.-Joseph J.
Hausch and wife, trading as Joseph J. Hausch Laboratories, Wauwatosa, Wis. This vendor-advertiser is engaged in selling a treatment for stomach trouble and tapeworm designated "Special Remedy
'A', and in advertising represented" Ends Stomach Trouble-Banishes Tape Worm. No matter how
long you have suffered-how much you have doctored-how many
times you have been told your case in incurable I positively guarantee
that my special Remedy 'A' will end the worst case of stomach
trouble (except cancer) and expel any tapeworm or my treatment
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need not cost you a cent. I take all the risk, you none. You must
get satisfactory results or you need be out nothing * * * "
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations; allege they have discontinued advertising such commodity and
do not intend to resume, but if they do they will conform to the
rulings, or precedents established by the Federal Trade Commission;
and in particular that reasonable limitations of the therapeutic
properties will be indicated. (Apr. 4, 1932.)
0273. Vendor Advertiser-Rubber Goods and Novelties.-J. Irvin
Strain, trading as La Beaute Studios, Baltimore, Md. This vendoradvertiser is engaged in the business of selling lists of dealers in rubber
goods, French novelties, love potions, and sundry other items of
similar nature.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits he has made the following statements and representations by advertisements inserted in
various publications, including the National Farm News, issue of
January 1932 and otherwise:
"MEN: Rubber Goods, Rare French Novelties, Beautiful Girl
Pictures, Rare Books, Best Remedies, Alluring Love Drops and
Lovers' Potions, Cupid's Assistants, etc. All hard to get. We tell
you where. Send for valuable list Now. 25c stamps or coin. La
Beaute Studios, 857-WB Hamilton Terrace, Baltimore, Md."
He also claims he has definitely discontinued the advertising of
said commodity, and does not intend at this time to resume such
advertising in the future; and that the sale of said commodity is
limited to the filling of unsolicited orders. Respondent further
stipulates and agrees that in the event he decides to resume advertising
again, such future advertising will be made to conform to the rulings
or precedents established by the Federal Trade Commission. (Apr.
4, 1932.)
0274. Vendor-Advertiser-Treatment for Removing Warts and
moles.-This vendor-advertiser is engaged in selling a treatment for
removing warts and moles and in advertising represented:
"Moles and Warts Removed Permanently. Rid your face, neck,
arms and body of all unsightly moles and warts with' Antimole.' One
application does it. Safe-easy to use-painless-leaves no scar.
Used successfully by physicians, skin specialists, and beauty experts

* * *"

when in fact the treatment is caustic and unless used with care may
cause burns.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees in soliciting the sale of and selling of said Antimole,
632-33--40
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to refrain from the use of the word "safe", unless and until the same
be qualified, by word or words clearly indicating that said product
must be used in accordance with directions; that he wiJ.l not market
said product unless and until the same shall be accompanied by
printed directions explaining the nature of said product and how it may
safely be used without danger of injury. (Apr. 4, 1932.)
0275. Vendor-Advertiser-Hair Coloring Preparation and Cosmetic
Pencil.-Juel Denn Cates and S. D. Cates, trading as Juel Denn,
Chicago, Ill. This vendor-advertiser is engaged in selling a hair
coloring preparation designated Oratex and a cosmetic pencil designated "Gray Hair Pencil", and in advertising represented" Gray Hair Pencil. Free, Get It Now! Instantly changes gray
hair to Natural Color. Only method known to keep gray hair away
from roots, temples, parting. Limited number Free to quickly introduce.
"Instantly changes gray hair to youthful color; Cannot be detected;
Will not fade or wash off", and similar representations; when in fact
it
Does not cause the life of the hair to come back, or in any way affect
the vitality of the hair;
Is not, as implied, a scientific method of restoring the pigment to
the hair;
Is not an advanced method or a new idea;
The regular pencil is not given without obligation; nor is it given
free;
The regular price was not $3 as stated, when the product was being
offered at $1; the number of packages of Oratex set aside for 50-cent
sales was not limited to 1,000 as alleged; nor was the advertised time
limit of 48 hours in which to accept the 50-cent offer observed by
respondent; and publishing and circulating, or causing to be published
or circulated any statement or representation directly upon the responsibility of the undersigned respondents, or indirectly as purporting to be upon the responsibility or in the words of another,
which is false or misleading; and specifically stipulate and agree, in
soliciting the sale of and selling said product in interstate commerce,
to cease and desist from representing in advertisements or otherwise:
(a) That either "Oratex" or said "Gray Hair Pencil" of respondents (1) changes gray hair to natural color; (2) changes gray hair to
youthful color; (3) is either the only method or the latest method
known to keep gray hair away from roots, temples, and parting,
or will do so; (4) banishes or obliterates gray hair, or rids one of gray
hair; (5) restores or brings back natural color or youthful color to the
hair; (6) causes the life of the hair to come back; (7) is a scientific way
for one's hair to regain its natural or youthful color, or is a new idea;
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(b) That respondents' pencil is given without obligation, or free,
so long as a purchase of Oratex must first be made;
(c) That the price offered is a special price unless it is in fact a
temporary reduction from the established regular price of the product;
(d) That the number of packages at a bargain price is limited to,
or that the same have been set aside for, specified persons, so long as
any person is invited to buy as many packages as he wishes at said
price;
(e) That a time limit has been placed upon the acceptance of an
order unless acceptance is refused after the expiration of such limited
period;
and all representations and statements equivalent or similar thereto
in form or substance. (Apr. 4, 1932.)
0276. Vendor-Advertiser-Hair Tonic.-Bernard Bernard, trading
as Slavin Institute. This vendor-advertiser is engaged in selling a
hair tonic and in advertising represented
"Will grow your hair or costs nothing; growing hair is now a science;
hair roots don't die; our treatment * * * supplies nourishment;
"It has grown hair on thousands of heads and is guaranteed to
grow hair on your head, stop falling hair, eliminate dandruff;
"Don't suffer baldness or any abnormal scalp condition any longer;
"* * * the Slavin Hair Grower is guaranteed to grow hair, stop
falling hair, eliminate dandruff * * *
"* * * the Slavin treatment * * * has grown hair on
thousands of heads that had been bald from 6 months to 20 years.
If it will do this for others, why will it not do the same for you;
"* * * you ought not to settle down to baldness for the rest of
your life;
"Your hair can be res to red;
"Soft, silky, glossy hair covering your head cannot be measured in
terms of cash;
"You will be overjoyed as * * * dandruff disappears and
You see the new hair beginning to cover your baldness;
"* * * we provide nourishment for the growing of the hair, the
results are practically certain, for the hair roots rarely, if ever, die;
"Dandruff * * * will become a thing of the past;
"* * * MacDonald uses the Slavin Hair Grower on his scalp
* * * and thus assures himself of keeping the fine head of hair he
has grown."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from describing, labeling, branding, or otherwise designating same as a hair grower and from representing in advertisements or otherwise:
(a) That said treatment will grow hair or is guaranteed to grow
hair; or
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(b) That said treatment has grown hair on thousands of heads; or
(c) That hair roots do not die; or
(d) That growing hair is a science; or

(e) That said treatment will or is guaranteed to stop falling hair,
eliminate dandruff, or produce a normal condition of the scalp; or
(f) That it is not necessary for the prospective purchaser to suffer
baldness or an abnormal condition of the scalp; or
(g) That hair can be restored; or
(h) That said treatment will provide nourishment for the growing
hair; or
(i) That results are practically certain; or
(j) That, by using said treatment, dandruff will become a thing of
the past; or
(k) That the use of said treatment will assure a good head of hair;
or
(l) That the continued use of said treatment will assure one of a
healthy scalp or a permanent growth of hair; or
(m) That said treatment is a cure for dandruff; or
(n) That said treatment will provide the nutriment necessary to
toughen the hair;
and all representations and statements equivalent or similar thereto
in form of substance, and also agrees to cease and desist from using
the word "Institute" as part of his trade name. (Apr. 11, 1932.)
0277. Vendor-Advertiser-Medicinal Bandages.-W. C. Van Loon,
trading as Physicians Remedy Co., Los Angeles, Calif. This vendoradvertiser is engaged in selling medicinal bandages for the treatment
of goiter and in advertising represented
"Cure goitre while you sleep;
"Every form of goitre yields to this soothing but powerful absorbent
appliance;
"It relieves the distress, reduces the enlargement, and restores
one's good health;
"Facts about the Goitre Disease and how to cure it;
"The famous Medicated Goitre Bandage is far superior to any
other method for the removal and cure of goitre * * *;
"The relief is immediate and the cure without delay;
"The usual time to complete a cure is three to four months;
"Cures while you sleep;
"Many recommended Iodine * * *. Usually the result IS
unsatisfactory;
"The use of ointments, salves, and liniments are equally dangerous;
"Thyroid tablets are frequently prescribed by physicians, but with
indifferent results, often the disease is aggravated;
"The better way is to use the Medicated Goitre Bandage three
or four months and avoid the necessity of a dangerous and expensive
surgical operation;
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"When you pay for a Medicated Goitre Bandage * * * you
are paying for * * * certainty of benefit;
"The Medicated Goitre Bandage is a powerful antiseptic absorbent
that reduces the enlarged gland and eradicates the disease;
"Nature's Remedy for goitre, bronchocele, graves disease, big neck,
or swelled neck;
"Ninety-five percent of goitres are curable when the famous
Medicated Goitre Bandage is used;
"This old reliable remedy has been curing goitres of evey type
for over 40 years;
"The famous Medicated Goitre Bandage is the most practical
method of treating and curing the goitre disease;
"Do not blame us for trying to convince you of the safety and certainty * * * of the famous Medicated Goitre Bandages;
"Certainty of results with this scientific method of treatment;
"* * * send for a bandage and let us cure the goitre;
"It is the object and work of the medicated bandage to absorb
and eliminate this toxic condition, relieve the distress, reduce the
enlargement and restore your good health.
"The disease yields most readily to the bandage when worn at
night * * *"
when in fact said medicated bandage is not a cure nor a competent
treatment for goiter.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise(a) That said medicated bandage is a cure for goiter, or;
(b) That by wearing said medicated bandage goiter can be cured, or;
(c) That every form of goiter yields to said medicated bandage, or;
(d) That the wearing of said bandage will (1) Relieve distress caused
by goiter; (2) reduce the enlargement caused by goiter; (3) restore
one's health; (4) remove goiter; (6) cure goiter; (6) eradicate the
disease of goiter; or (7) absorb or eliminate the toxic condition.
(e) That any relief afforded or benefit derived by wearing said
medicated bandage is immediate or certain;
(f) That advertising circulars published by respondent disclose a
method for curing goiter, or;
(g) That by the use of said medicated bandage an operation can
be avoided, or;
(h) That said medicated bandage is nature's remedy or a competent
treatment for goiter, bronchocele, Graves disease, big neck, or swelled
neck, or;
(i) That any definite proportion of goiters are curable when said
medicated bandage is used, or;
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(j) That said medicated bandage is a scientific method of treatment, or;
(k) That the use of iodine in the treatment of goiter is unsatisfactory, or;
(l) That goiter yields readily to said medicated bandage, or;
(m) That the use of ointments, salves, or liniments is dangerous, or;
(n) That the use of thyroid tablets frequently aggravates the
disease or produces indifferent results
and all representations and statements equivalent or similar thereto
in form or substance. (Apr. 11, i932.)
0278. Vendor-Advertiser-Gland Treatment.-H. A. Funke, trading
as Lovejoy Laboratories, Newark, N.J. This vendor-advertiser is
engaged in selling a sexual gland treatment designated "Lovejoy's
New Discovery" nnd in advertising represented
"Turn Back. Age. (Picture.) Not too old. How to regain
youthful activities through Guaranteed Lovejoy's Discovery. Start
life anew. 'A man is as old as his glands', doctors now say. Go
back 20 to 40 years simply by re-charging your glands with Lovejoy's
New Discovery. No operation necessary. Yet results are guaranteed. Over 15,000 men are already using this product regularly
although it is new on the market."
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and represents to the Federal Trade Commission that he has definitely
discontinued the advertising of said commodity, and does not intend
at this time to resume such advertising in the future; and that the
sale of said commodity is limited to the filling of unsolicited orders.
Respondent further stipulates and agrees that in the event he decides
to resume advertising again, such future advertising will be made to
conform to the rulings or precedents established by the Federal
Trade Commission. (Apr. 18, 1932.)
0279. Vendor-Advertiser-Revitalizer.-Gray Laboratories, Inc.,
New York City. This vendor-advertiser is engaged in selling a
revi talizer for men designated "Go Go", and in advertising represented
"Go Go. Revitalizer for Men. In offering this preparation we
have taken full cognizance of the countless numbers of spurious
products claiming to be of a similar nature. We feel after all these
years of experience with Go Go that it is without the slightest doubt
the best combination of its kind. We make no baseless and exaggerated claims, spread no misleading or fraudulent ideas-but merely
present the facts. Go Go has been used by thousands who have
found it most effective and beneficial and have passed the good word
on to their fellow men. Thus the sincerest of praises that any product
could earn for itself-repeated orders and personal recommendations."
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In a stipulation ffied with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and represents to the Federal Trade Commission that it has
definitely discontinued the advertising of said commodity, and does
not intend at this time to resume such advertising in the future; and
that the sale of said commodity is limited to the filling of orders
unsolicited through advertising. Respondent further stipulates and
agrees that in the event it decides to resume advertising again, such
future advertising will be made to conform to the rulings or precedents
established by the Federal Trade Commission. (Apr. 18, 1932.)
0280. Vendor-Advertiser-Tonic.-M. Wineholt, trading as Wineholt Laboratories, Wineholt Sales Co., Wineholt Specialty Co., and
Mervin Wineholt, Woodbine, Pa. This vendor-advertiser is engaged
in selling various articles of merchandise and in advertising represented French pepups. The peppiest tonic tablet in America. A
potent tonic, famous for its swift action on the run-down system.
Helpful to either sex.
6-jewel watch * * * gold shell case, white or green gold finish
chain, gold band dinner set, imported-full jeweled watch. Reproduction diamond, solid white gold effect, platinum color. Lucky
silver ring, known to bring luck to the wearer. Good luck rabbit foot.
Gold filled wish bone and lucky horse shoe. Ivory finish toilet set,
wonder of the 20th century-rare, valuable secret book reveals the
secrets of hypnotism, telepathy, personal magnetism, mesmerism,
and clairvoyance, when in fact these articles are not as represented.
In stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and represents he has discontinued selling the French pepups, and
agrees to cease and desist from representing in advertisements or
otherwise:
(a) That any article of jewelry has a gold shell unless such article
has a coating of gold of sufficient thickness to constitute a gold shell
as generally understood by the public and the jewelry trade; or
(b) That any article of jewelry has a gold finish when such is not the
fact; or,
(c) That any dishes have a gold band when such is not the fact; or,
(d) That any article not manufactured in France or imported from
France is French; or,
(e) That any article of jewelry is engraved unless the inscription or
design thereon is produced by cutting or carving; or,
(j) That any watch is full jeweled unless such watch contains the
number of jewels required to constitute a "full jeweled" watch as
generally understood by the public and the jewelry trade; or,
(g) That any article cannot be manufactured in America for less
than a specified cost, when such is not the fact; or,

a
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(h) That any stone is a "reproduction diamond" unless such a
stone has been artificially produced and contains all of the qualities
of a genuine natural diamond; or,
(i) That the possession of any merchandise sold by respondent or
offered for sale, has the power to bring to the owner or wearer good
luck in money, love, business or otherwise; or,
(j) That the students of said course of instructions in hypnotism
will be enabled to control others, or to conquer bad habits or enemies,
or to win success, or to obtain power, wealth or social position;
and all representations and state.ments equivalent or similar thereto
in form or substance. (Apr. 18, 1932.)
0281. Vendor-Advertiser-Vacuum Massage Developer and Oint·
ment.-H. F. McKean, trading as Laboratory Manager, and McKean
.Laboratories, Santa Ana, Calif. This vendor-advertiser is engaged in
selling a vacuum massage developer designated the Hamilton Method
and an ointment designated "Novus-Textus-Ungere" and in advertising represented, men-enlarge any muscles; strictly confidential,
leading method of development, harmless and permanent.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations, represents to the Federal Trade Commission that he has definitely discontinued the advertising of said commodity, and does not
intend at this time to resume such advertising in the future; and that
the sale of said commodity is limited to the filling of unsolicited orders.
Respondent further stipulates and agrees that in the event he decides
to resume advertising again, such future advertising will be made to
conform to the rulings or precedents established by the Federal Trade
Commission. (Apr. 18, 1932.)
0282. Vendor-Advertiser-Fat Reducing Treatment.-Kotal Company, Inc., trading as Korein Co., New York City. This vendoradvertiser is engaged in selling a fat reducing treatment designated
"Korein Tabules" and "Korein System", and in advertising represented
"Men und women of all ages and weights have used Korein. They
report reductions from 10 to 70 pounds, easily, safely, genuinely.
"Korein is fully guaranteed and absolutely harmless.
"There are no strenuous exercising rules, no starvation directions,
nor anything else that is unreasonable";
and many similar representations whereas the information held by
the Federal Trade Commission is that if they contain iodine in sufficient quantities to be effective in reducing fat they would not be safe,
but on the contrary, dangerous for many people to take except under
the supervision and direction of a qualified physician; the directions
accompanying the medicine, respondent furnishes a diet list of approved and disapproved foods, and also an exercise chart, or course.

STIPULATIONS

621

In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise:
(a) That respondent's product is either safe or harmless;
(b) That no diet is necessary while using respondent's product, so
long as a diet is furnished by respondent as a part of the Korein
System;
(c) That no reducing exercises are needed while using said product,
so long as a course of exercises is provided as a part of said Korein
System;
(d) That corpulent or obese persons-Are not healthy, or Are
afflicted as such with various ailments, or Never live to an old age, or
Do not enjoy life sufficiently, or Often have dangerous heart trouble;
and all representations and statements equivalent or similar thereto
in form or substance. (Apr. 18, 1932.)
0283. Vendor-Advertiser-Treatment for Eye Diseases.-John J.
Henderson trading as Henderson Laboratory, Charleston, W.Va.
This vendor-advertiser is engaged in selling a treatment for eye
diseases designated "Ocuclear" and in advertising rep res en ted:
"Eye Diseases. Weakness, Irritation, and Failing Vision are
usually the result of toxins and poisonous accumulations in the blood
that find lodgment in the delicate eye tissues. Ocuclear Treatment
assists Nature in overcoming the cause and restoring strong healthy
eyes ..
"Ocuclear Antiseptic Absorbent Eye Treatment is not an eye
water, eye wash, or an eye drop, but it is a scientific and effective eye
treatment. It possesses antiseptic and cleansing properties which
assists Nature in overcoming infections, toxins, and poisonous accumulations which have found lodgement and have infiltrated the delicate
tissues of the eyes.
"Ocuclear is indicated in all forms of eye irritations, weaknesses,
eye strain, discomfort, and in all eye diseases such as: Bacterial infections, Conjunctivitis, Trachoma (granulated lids), Common Sore
Eyes, Opthalmia, Iritis, Corneal ulcers, Atrophy, Incipient Cataract,
Glaucoma, Opacities, Scar Tissue, and all types of congestion, and
inflamation of the eye tissues, and weakened or failing vision, etc.
"It is impossible to correctly prescribe glasses to any eye that is
afflicted with some form of irritation, weakness, or disease involving
the tissues.
"There are many conditions which may cause eye irritations, weaknesses, discomfort, and failing vision. Glasses may temporarily relieve discomfort, but they do not assist nature in overcoming and
correcting the cause of eye troubles";
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when in fact said statements are held by the Federal Trade Commission to be incorrect in certain respects and exaggerated and misleading in others in that an analysis shows that this preparation would
probably be of value in the treatment of minor eye irritations such as
those due to wind, sun, dust, etc.; but would not constitute a treatment for the various serious eye disorders as claimed; nor would it
prevent failing vision; nor could it be depended upon to produce
clear eyes, as indicated by its name. The tests show that the preparation is not antiseptic, as claimed. The system of eye exercises
offered as a preventative agairist serious eye disorders is without
scientific foundation and is believed to be definitely harmful in several
respects.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise:
(a) That said preparation is antiseptic;
(b) That it is a valuable treatment for anything more than minor
eye irritations;
(c) That it constitutes an effective treatment for any serious eye
disorder;
(d) That it can prevent failing vision;
(e) That it will produce clear eyes if they are afflicted by more than
a minor irritation;
(j) That the eye exercises offered are either scientific or harmless;
(g) That said preparation is a corrective treatment for the blood
or is efficacious in eliminating infections, toxins or impurities in the
blood stream;
(h) That it is impossible to prescribe glasses correctly for any
eye that is afflicted in the tissues;
(i) That glasses do not assist Nature in overcoming and correcting
the cause of eye trouble;
(j) That the use of this treatment will correct either headache or
neuritis of the head or face, or nervous prostration, or irritability,
or restlessness, or insomnia, or neuritis or nervous indigestion, whether
the same be due to nerve-leakage or otherwise; or that said treatment
will improve the general health of the body;
and all representations and statements equivalent thereto in form or
substance. (Apr. 25, 1932.)
0284. Vendor-Advertiser-Book on Hypnotism.-Jack Parravano,
trading as Casanova Publishing Co., New York City. This vendoradvertiser is engaged in selling a book entitled "25 Lessons in Hypnotism", and in advertising represented" Hypnotism. Complete Course of Hypnotism, Mind Reading,
and Magnetic Healing. 25 fascinating lessons. How to become an
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expert, hypnotize at a glance, make others obey your wishes, overcome bad habits in yourself and others, gain love, wealth, and power.
Invaluable to every man and woman, executives, salesmen, doctors,
mothers, etc. Simple, easy system. Learn at home. Only $1.10.
Send cash, stamps, or money order."
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and represents he has definitely discontinued selling said book, and
agrees not to resume such business. (Apr. 25, 1932.)
0285. Vendor-Advertiser-Gland Preparation.-Charles S. Younkman and George A. Cummins, trading as Pureplus Remedies, Limited,
Tulsa, Okla. This vendor-advertiser is engaged in selling a preparation for sexual incompetency designated "Gland-Glad".
"Gland-Glad. (Picture of Dr. Plus.) 'Papa's Silent Partner.'
"Brings quick animation, ready response, lingering satisfaction.
If your vitality is low, gladden your glands! Let 'Papa's Silent
Partner' make you look and feel younger than your years. Get
Gland-Glad! Be a be-man. Start today! $2 brings box of 36
capsules; 3 boxes, $5; C.O.D. $2.19 and $5.25. No narcotics or habitforming drugs. Money-back guarantee."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and represent they have definitely discontinued advertising said
commodity and do not intend to resume and agree that in the event
they decide to resume advertising again, such future advertising will
be made to conform to the rulings or precedents established by the
Federal Trade Commission. (Apr. 25, 1932.)
0286. Vendor-Advertiser-Keytag and Keycheck Outfits.-Chester
W. Scott, trading as C. Keytag Co., Cohoes, N.Y. This vendoradvertiser is engaged in selling outfits for making keytags or keychecks, and in advertising represented" Help Wanted. Make $21 per 100 Stamping Names and marketing Keychecks. Samples and Instructions 25¢. C. Keytag Co.,
Cohoes, N.Y."
when in fact he does not require help and has no employment to
offer.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from describing or inferentially
or otherwise designating his proposition as an offer of employment,
and from publishing his advertisements in the "Help Wanted"
columns of periodicals unless and until such time as he may actually
have employment to offer at a compensation. (Apr. 25, 1932.)
0287. Vendor-Advertiser-Stomach-Trouble Treatment.-George
Von Nieda, trading as Von Drug Co., Minneapolis, Minn. This
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vendor-advertiser is engaged in selling a treatment for stomach
ulcers and other stomach troubles designated "Von Stomach Treatment" and "Von's Pink Tablets", and in advertising represented" Stomach Acidosis. A Super-Acid Stomach Is The Prime Cause
of Ulcers. Von's Stomach Treatment, with its Famous Pink Tablets,
and proper food directions, reduces acid to normal, preventing new
ulcers from forming, and heals those already formed-easilyinexpensively.
"Restores stomach and bowels to normal health in but two months.
No dope. No habit-forming drugs. Just the purest and best of
recognized medicines for the stomach; in a new combination that
gets real results in a remarkably short time. No rigid diet. No
inconveniences. Not just something to take for temporary relief,
but a Treatment that Corrects stomach troubles. Guaranteed tc
relieve or money refunded.
"3 Day Relief-No Operation. Von's Tablets have cured some
of the most severe cases even after all other treatment had failed.
Also unequaled for hyper-acidity, gas or stomach pains, indigestion,
constipation, etc. Send $1.25 for full 8-day treatment, postage
prepaid.
"No need to suffer with ulcers, hyper-acidity, distress after eating,
stomach pains, gas or sour stomach, indigestion or constipation.
Von's Tablets will heal you just as they have healed thousands of
others often after other treatments have failed.
"Its famous tablets have given wonderful results in hundreds of
cases of stomach ulcers, acidosis, gas, indigestion, constipation and
kindred disorders. No pain, no diet.";
when in fact
The value of said product appears to be limited to its properties as
an antiacid in cases of hyperacidity of the stomach, as a mild laxative,
and as providing a protective element to irritated stomach surfaces
through its bismuth content, thus aiding in the promotion of healing.
Each individual case of stomach ulcer may require special attention
as to diet, modo of living, and habits in general.
Acidosis, a systemic condition, is as a rule met with only in very
serious cases of diabetes and Bright's disease, and a preparation of this
nature would be worthless in such conditions.
In a stipulation illed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise:
(a) That said preparation is an effective treatment for "stomach
acidosis '' or for acidosis at all ;
(b) That such treatment restores stomach and bowels to normal
health, unless qualified to show that the action of said medicine is
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limited to cases of gastric hyperacidity or conditions where the use
of its bismuth element will act as a protective factor and aid in healing;
(c) That no diet is required or necessary in combination with said
treatment, or that all wholesome foods could be eaten during the
process of the treatment;
(d) That said preparation is a remedy for stomach ulcers unless
duly qualified to show that its action is limited to ulcers caused by
hyperacidity;
and all representations and statements equivalent thereto in form or
substance.
Agrees to discontinue the use of the words 11 heal 11 , 11 cure 11 , or
"rid 11 in connection with his stomach-ulcer treatment, admitting
that although such may be the truth in particular cases, the generality of construction by the reading public might convey untruthful
meaning.
Agrees that, in all future advertising, this preparation shall be
referred to as relieving hyperacidity or excess acid in the stomach, and,
due to the bismuth content of the product, as soothing to the irritated
membranes of the stomach when caused by hyperacidity. (Apr.
25, 1932.)
0288. Vendor-Advertiser-Indigestion Treatment.-Trigestia Corporation, Newark, N.J. This vendor-advertiser is engaged in selling
"Trigestia Tablets", and in advertising represented" Trigestia is a safe and sure relief for indigestion, gas pains
"' "'. * distress after meals and stomach disorders * * * dyspepsia, * * * and headaches from indigestion-you will marvel
at the quick corrective effect of Trigestia Tablets."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements and otherwise:
a. That said medicinal preparation is an adequate treatment for
indigestion, gas pains, distress after meals, stomach disorders, or
headaches from indigestion; or
b. That the use of said medicinal preparation will enable one to
eat the kind of food desired; or
c. That said medicinal preparation is a sure relief for any ailment.
~nd all representations and statements equivalent or similar thereto
In form or substance. (Apr. 25, 1932.)
0289. Publisher-Artificial Ear Drums.-The publisher of a magazine of large national circulation printed, published, and circulated
advertisements alleged to contain false and misleading claims, statements, and representations for the manufacturer and vendor of artificial ear drums to overcome deafness.
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In a stipulation filed with and approved by the Federal Trade
Commission this publisher admits the publication of such advertisement; declares he has no interest in the business of the advertiser or
the further publication of such advertisements that he cares to defend
in proceedings before the Commission, and waives any rights he may
have in the matter and agrees to observe and abide by the provisions
of any cease and desist order that may be made against the advertiser and/or any stipulation that may be entered into between the
advertiser and the Commission of which he has notice to the same
extent as if he were a party to such order or stipulation. (Apr. 25,
1932.)
0290. Vendor-Advertiser-Garden Seed.-William A. Frew, trading
as Lancaster County Seed Co., Paradise, Pa. This vendor-advertiser is engaged in selling garden seed and soliciting agents to sell
them and accept cash commissions or various premiums as compensation, and in advertising represented:
"Strap watch. Perfect time keeper. Sport model, cushion
shape, silver finish, jewel movement. It's a dandy. Send for 20
packets Garden Seeds. Sell at 10¢ a pack. Remit as per plan in
catalog, sent with seeds, then watch is yours."
when in fact he required the agent to remit $2 for the 20 packages of
seeds and $1.78 additional-a total of $3.78 to secure the watch.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from representing in advertisements or
otherwise, and either directly or inferentially:
(a) That a premium or reward is obtainable for a less amount in
either services or money than is actually the case;
(b) That any premium is given "Free", the price thereof being
included in the charge for such seeds;
(c) That any premium will be sent upon the remittance of a stated
amount without mention of additional sum to cover postage and
packing in cases where this extra remittance is required. (May 2,
1932.)
0291. Vendor-Advertiser-Home Study Courses in Psychology.Richard Blackstone, a corporation, New York City. This vendoradvertiser is engaged in selling home-study courses in psychology to
overcome bashfulness and nervousness, etc., and in advertising
represented"Nerves? Areyoualwaysexcited? Fatigued? Worried? Gloomy?
Pessimistic? Constipation, indigestion, cold sweats, dizzy spells, and
bashfulness are caused by Nerve Exhaustion. Drugs, tonics, and
medicine cannot help weak, sick nerves! Learn how to regain vigor,
Calmness, and Self Confidence; Send 25¢ for My Amazing Book.
Learn about my method to overcome Nerve Exhaustion.
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"Are You 'Bashful?' 'Shame on you'! Are you nervous, embarrassed, or ill at ease? Stop being shy of strangers. Conquer the
terrible fear of your superiors. Be cheerful and confident of your
future I Your faults easily overcome so you can enjoy life to the
fullest. Send 25 cents for this amazing book.
"You Are Self Conscious! Shame on you! There is no need for
you to be nervous and embarrassed. Stop being shy. You can
learn how to conquer the terrible fear of your superiors. Every
individual now suffering from Bashfulness (Self-Consciousness) will
welcome this good news. Remarkable discovery used with great
success-whereby you can quickly and easily overcome your faults.
Be cheerful and confident of your future! If you're Bashful-don't
wait another day-8end 25¢ for my fascinating amazing book. Tells
how to master and overcome self Consciousness. Write today.
"Bashfulness is a Disease. Bashfulness is a disease, to be diagnosed as carefully as any other malady. It arises largely from
perverted mental habits.
"This cure is permanent. Instruction is Individual. All this
invaluable information is embodied in my course in Nerve and
Health Culture. The instruction is not general, and each case is
given individual personal attention.
"My Method. Any case of Stammering and Stuttering, I care
not how severe, may be entirely and permanently cured, provided
there is the proper application and intelligence to direct and instruct.
My method will prove of the greatest help and aid in this respect."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise:
(a) That constipation, indigestion, cold sweats, dizzy spells, and
bashfulness, or any of them, are caused by nervous exhaustion, without due qualification to the effect that they are sometimes so caused;
(b) That neither drugs nor tonics nor medicine can help weak, sick
nerves;
(c) That one may learn for 25 cents, or any other nominal sum,
how to regain vigor or calmness or self confidence, unless and until
such instruction is actually offered for the price indicated;
(d) That for 25 cents, or any other nominal amount, one may
learn how to conquer bashfulness, or nervousness or embarrassment,
overcome his faults easily and enjoy life to the fullest, unless and
until such instruction is actually for the price indica ted;
(e) That respondent's method of treatment is any "remarkable
discovery", or that any 25-cent book sold by respondent "tells how
to master and overcome self-consciousness;"
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(f) That bashfulness is a disease, or that it arises from perverted
mental habits;
(g) That respondent's "cure" is permanent, or that by it all
shyness, embarrassment and/or nervousness will be banished forever;
(h) That no tonic or system of exercises can build up strong, sound
nerves;
(i) That each case is given individual personal attention by
respondent;
(j) That any case of stammering or stuttering, no matter how
severe, may be entirely and permanently cured, or that either one
may be cured at all through printed instructions;
(k) That no worth-while physician will prescribe drugs or medical
treatment to effect a strengthening or rebuilding of the nervous and
vital forces;
(l) That neither osteopathy nor chiropractic nor massage nor
vibratory treatments can permanently better the internal nervous
system;
(m) That respondent's course of instruction makes the pupil immune to the contraction of colds or catarrh or grippe or influenza or
bronchitis or any other respiratory disorder;
(n) That through respondent's course all the pains experienced by
the neurasthenic will disappear;
(o) That respondent's course is an effective or competent treat·
ment for either cold hands and feet, or gas in bowels and stomach,
or sour stomach, or dizziness, or heart palpitation, or backache, or
pains, or decline in sex force, or sex weakness and impotency, or
neuritis;
(p) That the Blackstone Treatment is entirely different from any
other method, or that it will absolutely bring very positive and
permanent relief from the various physical ailments mentioned;
(q) That lack of energy, indigestion, constipation, and kindred
ailments "positively indicate" a deranged nervous system for which
respondent's course would be an effective treatment;
(r) That respondent's course will effectively eliminate poisons
from the system; or that "the necessary mental measures" can prevent gas in the stomach or bowels; or that external and internal pains
and aches will "probably gradually disappear" as a result of said
treatment; or that the measures offered by respondent will "readily
correct" a condition of anemia; or that the diet offered is competent
to relieve headaches; or that said course will relieve rheumatic pains,
or will stop the hair from falling out, or will overcome hay fever and
asthma; or will correct weak eyes or defective hearing;
and all representations and statements equivalent or similar thereto
in form or substance.
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This advertiser also agrees to delete from its courses and literature
medical terms such as "diagnosis of the case", etc., and also "guarantee"; and discontinue use of a so-called "credit check" and alleged
"special prices" when they are the regular prices. (May 2, 1932.)
0292. Vendor-Advertiser-Hair Treatment.-Everett S. Hiscox,
and Jesse F. Hiscox, trading as, Hiscox Chemical Works, Patchogue,
N.Y. This vendor-advertiser is engaged in selling a treatment for
the hair, designated "Parkers Hair Balsam", and in advertising
represented:
"A serious drawback to a satisfactory appearance is faded or prematurely gray hair. This condition is caused by a dryness of the
capillary bulb which supplies color and nourishment to the hair. If
not corrected it will cause ultimate baldness. Parker's Hair Balsam
has behind it a record of forty years of success in dealing with this
condition. It supplies the necessary moisture to the scalp, removes
dandruff, and stops itching. It restores the color and keeps the scalp
in the soft pliant condition best for hair growth.
"Parker's Hair Balsam. Restores Color to Gray or Faded Hair.
"Parker's Hair Balsam Restores Color and Beauty to Gray and
Faded Hair."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or othenvise:
(a) That Parker's Hair Balsam will restore color to gray or faded
·
hair;
(b) That said product furnishes the necessary moisture or stimulation to overcome dryness of tho capillary bulb which supplies color
and nourishment to the hair;
and statements equivalent thereto in form or substance, when in
fact there is no product known to science that will "restore" the
color to hair after it has become gray. (May 2, 1932.)
0293. Vendor-Advertiser-Skin Treatment.-Roy M. Kirtland and
FrankL. Engle, trading as Dorothy Ray, Chicago, Ill. This vendoradvertiser is engaged in selling preparations for treatment of the skin,
and in advertising represented" Beautiful Complexion in 15 days. Clear your complexion of
Pimples, blackheads, whiteheads, red spots, enlarged pores, oil skin,
and other blemishes. I can give you a complexion soft, rosy, clear,
v-elv-ety beyond your fondest dream. And I do it in a few days.
My method is different. No cosmetics, lotions, salves, soaps, clay,
ointments, plasters, bandages, masks, vapor, sprays, massage, rollers,
or other implements. No diet, no fasting. Nothing to take. Cannot
injure the most delicate skin.
632-33--41
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In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise:
(a) That a beautiful complexion can be had in 15 days or in anY
other length of time; or
(b) That said preparation is a competent treatment for pimples
or other skin blemishes unless clearly indicated that its efficacy is
limited to pimples and blemishes peculiar to the outer layer of the
skin; or
(c) That the use of said preparation is the sure road to beauty; or
(d) That said preparation treats causes and not symptoms; or
(e) That by the use of said preparation a person's days of suffering
will be over; or
(j) That the use of said preparation will produce a perfect complexion or a complexion as soft and as clear as a baby's; or
(g) That the possession of a wonderful complexion is within the
reach of anyone; or
(h) That by the use of said preparation a person can be rid of his
troubles; or
(i) That the arms, neck, shoulders, hands, face or any other part
of the body can be beautiful by the use of said preparation; or
(j) That the use of said preparation will make the complexion
perfect; or
(k) That by the use of said preparation skin troubles, regardless
of extent, can be overcome; or
(l) That by the use of said preparation skin blemishes can be
banished; or
(m) That a prospective purchaser can have the same success that
other users have reported; or
(n) That cosmetics are harmful
and all representations and statements equivalent or similar thereto
in form or substance, and also agree that(a) Using the name "Dorothy Ray", or any other feminine name
as a trade name; or
(b) Publishing any advertisement purporting or implying that it
was inserted by a woman; or
(c) Publishing and distributing to prospective purchasers any
advertising literature that states or implies that it was written or
signed by a woman, unless such is in fact the case; or
(d) Designating by a fictitious name the picture of any woman
appearing in any advertisement or advertising literature; or
(e) Distributing to prospective purchasers form letters or circular
letters marked" personal." (May 2, 1932.)
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0294. Vendor-Advertiser-Treatment for Piles.-Harry H. Futty,
trading as Donovan Surgical Co., Brooklyn, N.Y. This vendoradvertiser is engaged in selling a patented reservoir appliance for
treating piles designated "The Donovan Instrument" and an ointment to be used therein designated "Donovene."
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making certain statements,
claims and representations in aid of the sale of such appliance and
ointment and represents that his contract with the manufacturers for
such appliance and ointment has been terminated and he is discontinuing advertising and selling such articles and does not intend to
either advertise or sell them hereafter. (May 2, 1932.)
0295. Vendor-Advertiser-Tonic.-This vendor-advertiser is engaged in selling an alleged tonic, and in advertising represented:
"You men past 40 try this. All In? Lack Vigor? Have you lost
Your courage and grow Tired too soon? Send at once for
, the
new amazing new tonic Discovery, pep and energy back quick. Feel
like a new man, full of red-blooded vim and vigor. Nothing like
- - . That's why so many find this tonic so wonderful. Satisfaction guaranteed or money back. Send $2.00 for double strength
Package. New Wonder Tablet Special 2 package offer, $3.00.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees that in order to vacate said order directing that
complaint issue and dispose of these proceedings by agreement, said
Proposed respondent hereby agrees to immediately discontinue the
insertion for publication of the advertisement herein set out, or other
advertisements of like purport and effect, and to discontinue business
formerly carried on by that name. (May 2, 1932.)
0296. Vendor-Advertiser-Course in Piano Playing.-Easy Method
Music Co., a corporation, Chicago, Ill. This vendor-advertiser is
engaged in selling a printed course of instructions in piano playing
designated "Easy Form Music", and in advertising represented:
"Learn to play the piano in one hour.-Music without notes!
Simple as A-B-C. 800,000 children and grown-ups have learned. No
knowledge of note music and no teacher required; no lessons by mail.
Sent Free on trial-100 famous vocal and instrumental selections
Printed in wonderful new Easy Form music.
"Send no Money. If you don't learn in 5 days to play Several
pieces, send it back. Or, if you keep it, pay only 6~¢ for each selection. Act while Special Half-Price Offer lasts? No extra charges.
Be sure to state how many white keys on your piano or organ."
In a stipulation filed with and approved by the Federal Trade
~ommission this vendor-advertiser admits making such representations.
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The respondent represents to the Federal Trade Commission that
it has definitely discontinued the making of such stA.tements, and does
not intend at this time to resume such advertising in the future;
stipulates and agrees that in the event it decides to resume advertising
again, such future advertising will be made to conform to the rulings
or precedents established by the Federal Trade Commission; and in
particular that there will be no further representations that playing
of the piano may be learned in one hour or in any other unreasonably
short period of time, and no furt.her representation that over 300,000,
or any other number not capable of proof, have learned to play with
said system. (May 2, 1932.)
·
0297. Vendor-Advertiser-Hair Preparation.-The Canute Co.,
Milwaukee, Wis. This vendor-advertiser is engaged in selling a
prepo.rntion for coloring the hair designated "Co.nute Water", and
in advertising represented; tlmt Canute Water is clear, of wonderful
properties, safe, sure, will not stain the skin or scalp, and by brushing
it on a few times the hair will regain its beautiful, rich, youthful
color, etc., etc.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from representing in advertisements or otherwise:
(a) That the application of said preparation will restore hair to its
original color; or
(b) Gray hair can be recolored to any natural shade by the application of said preparation; or
(c) That the application of said preparation to the hair will cause
it to regain its youthful color; or
(d) That color or youthful appearance can be restored to hair by
the application of said preparations; or
(e) That the use of said preparation is a natural way to color hair;
or
(j) That by permitting the hair to absorb said preparation a color
just like nature's will be produced; or
(g) That by the application of said preparation the hair is made
new; or
(h) That said preparation gives satisfaction in every case; or
(i) That said preparation is a color restorer;
and all representations and statements equivalent or similar thereto in
form or substance. (May 9, 1932.)
0298 and 0299. Publishers-Blood Tonics.-The publishers of
magazines of large national circulation printed, published, and
circulated advertisements alleged to eontain false and misleading
claims, statements, and representations for the manufacturer of a
blood tonic.
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In stipulations filed with and approved by the Federal Trade
Commission these publishers admit the publication of the advertisements, declare no interest in the business of the advertisers or the
publication of such a.dvertisements that they care to defend in proceedings before the Commission, and waive the right to be made parties
respondent and any rights that may be adversely affected by cease
and desist orders or stipulations relating to the subject matter.
(May 16, 1932.)
0300. Publisher-Magnetic Vitalizer.-The publisher of a large
~idwestern daily newspaper, printed, published, andcirculatedadvertisements alleged to contain false and misleading statements, claims,
and representations for the vendor of an alleged magnetic vitalizer.
In a stipulation filed with and approved by the Federal Trade
Commission, this publisher admits the publication of such advertiseInents, declares he has no interest in the business of the advertisers or
~he further publication of such advertisements that he cares to defend
Ill proceedings before the Commission, and waives any rights he may
have in the matter and agrees to observe and abide by the provisions
of any cease and desist order that may be made against the advertiser
a.ndJor any stipulation that may be entered into between the advertiser and the Commission of which he has notice to the same extent
as if he was a party to such order or stipulation. (May 16, 1932.)
0301. Publisher-Oil Heater.-The publisher of a weekly newsPaper of large national circulation, printed, published, and circulated
ad~ertisements alleged to contain false and misleading statements,
chums, and representations for an oil heater.
In a stipulation filed with and approved by the Federal Trade ComIn.ission, this publisher admits the publication of such advertisements;
declares he has no interest in the business of the advertisers or the
further publication of such advertisements that he cares to defend in
proceedings before the Commission and waives any rights he may have
Ill the matter and agrees to observe and abide by the provisions of
any cease and desist order that may be made against the advertiser
a.ndJor any stipulation that may be entered into between the advertiser and the Commission of which he has notice to the same extent
as if he was a party to such order or stipulation. (May 16, 1932.)
0302. Vendor-Advertiser-Treatment for Fits, Epilepsy, and ConVul~ions.-Richmond Remedies Co., a corporation, St. Joseph, Mo.
~ht.s vendor-advertiser is engaged in manufacturing and selling
Richmonds Samaritan Nervine", alleged to be a competent treatInent for fits, epilepsy, and convulsions, and in advertising represented:
S "Fits, Epilepsy, Convulsions, Nervous Disorders, Richmond's
a:rnaritan N ervine. Quick Relief. Used for 50 years. Price $1.50
Postpaid. Money back if not satisfied. Circular free."
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In a stipulation filed with and approved by the Federal Trade Com·
mission this vendor-advertiser admits making such representations
and represents it has definitely discontinued advertising said remedy
and does not intend to resume, but if it does it will conform to the rulings or precedents established by the Federal Trade Commission.
(May 23, 1932.)
0303. Vendor-Advertiser-Skin Treatment.-Constantin Skrepin·
sky, operating as Modern Hygiene Co., Hamilton Grange Station,
New York City. This vendor-advertiser is engaged in selling a skin
treatment called "Care-0-Skin", and in advertising represented:
"New Scientific Discovery Ends·Skin Troubles. Say good-bye to
your skin troubles by spreading a thin film of Care-0-Skin over the
affected part. You will be amazed how easily and effectively it
secures the desired results even in serious cases of skin disorders.
It ends skin troubles, heals and soothes cuts,. burns, itching, acne,
moderate bleeding caused by external injury, etc., practically without
leaving a scar. Send 60¢ today for a tube of Care-0-Skin and let it
help you just as it has helped countless others. Money cheerfully
refunded if you are not absolutely satisfied. This ironclad guarantee
protects you, so send order today to"
In a stipulation filed with and approved by the Federal Trade Com·
mission this vendor-advertiser admits making such representations
and agrees to cease and desist from representing in advertisements or
otherwise:
(a) That said preparation will end skin troubles;
(b) That one can say good-bye to his skin troubles by the mere
spreading of a thin film of Care-0-Skin over the affected part;
(c) That it will effectively secure the desired result in serious cases
of skin disorders, or that it is a competent treatment at all, for any
systemic infection of the skin;
(d) That it is an effective or competent treatment for skin disorders
or ailments due to internal causes;
and all representations and statements equivalent thereto in form or
substance. (May 23, 1932.)
0304. Vendor-Advertiser-Rheumatism Treatment.-A. G. Lue·
bert, Coatesville, Pa. This vendor-advertiser is engaged in selling
"Nox'Em Brand Tablets and Capsules" for rheumatic fever and the
aches and pains of neuralgia, gout, and muscles and in advertising
represented.
"Drive Out the muscular Aches and Pains of Rheumatism. No
Matter How Severe, This Scientific Remedy Will Bring Relief The
First Day.
"More than a quarter century's experience has proven that Lue·
bert's Nox'Em Rheumatism Tablets and Capsules (combined) will
quicldy relieve the most acute rheumatic pains.
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To prove it to you a full 60¢ package will be sent you for 10¢ to
cover mailing expense. You will be the judge of its effectiveness.
11
Luebert's Nox'Em Rheumatism Tablets perform their duty in a
truly scientific manner. As true relief must be internal, they cleanse
the system and blood of all acid poisons and stimulate the liver and
kidneys. You will eat, work, and sleep better and life will once more
be worth living. Send for your package today.
11
Those frightful twinges-those sleepless nights-that deplorable
feeling of helplessness-All Will Be Gone when you take Luebert's
Nox'Em Rheumatism Tablets. They relieve you in a few hours,
assure a good night's sleep, drive out acid poisons, purify the blood,
sti:rnulate the liver, heal the kidneys, and strengthen the bladderYou Get Relief Immediately.
11
Rheumatism Must Go With This Reliable Scientific Remedy
That Eliminates the Poisons From the System. Pain Eased At
Once.
11
Rheumatic Poisons cause deposits in the joints and muscles and
clog the whole system. The only possible way to get rid of them is
to drive them out with proper internal medication. You need
Luebert's N ox'Em Rheumatism Tablets and Capsules.
"You don't have to wait long, relief usually comes the first day."
In a stipulation filed with and approved by the Federal Trade
~o:rn:rnission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
o; causing_ to be published or circulated any statement or representation directly upon the responsibility of the undersigned respondent,
or indirectly as purporting to be upon the responsibility or in the
Words of another, which is false or misleading; and specifically stipu~ates and agrees, in soliciting the sale of and selling said product in
Interstate commerce, to cease and desist from describing the same as
"Rheumatism Tablets"; from representing them in advertisements
or otherwise; and either directly or inferentially as an effective or
c~:rnpetent treatment or remedy for conditions not fairly embraced
Within the professional definition or popular understanding of rheulllatic fever, or for conditions not reasonably associated with or
regarded as accompanying rheumatic fever, or for nerve pains in
general; and all representations and statements equivalent or similar
thereto in form or substance. (May 23, 1932.)
0305. Vendor-Advertiser-Treatment for Piles.-W. D. Rea, doing
bu.siness as Rea Brothers and Co., and Rea and Co., Minneapolis,
MI.Dn. This vendor-advertiser is engaged in selling a medicinal
Preparation for treating piles designated "Red Cross Suppositories",
and in advertising represented
"Piles Sure Cure. We pay postage and send free Red Cross' Pile
and Fistula Cure.
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"In the treatment of old, long standing chronic cases, where seem·
ingly nothing but an operation would cure, and in complicated cases
where other conditions have to be considered, and in acute, painful,
and inflammatory cases, the Red Cross Suppository treatment is of
definite curative value. * * * good results are sure to follow.
"What you want now is relief, and later a cure.
"* * * our object is two-fold; to secure you as a patient, and
rid you of your affliction".
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist"from publishing and circulating,
or causing to be published or circulated, any statement or representation directly upon the responsibility of the undersigned respondent,
or indirectly as purporting to be upon the responsibility or in the
words of another, which is false or misleading; and specifically stipulates and agrees in soliciting the sale of and selling said product in
interstate commerce, to cease and desist from representing in advertisements or otherwise:
a. That said medicinal preparation is a cure for piles, fistula, or
other rectal diseases; or
b. That said medicinal preparation is of curative value in the
treatment of piles, fistula, or other rectal diseases; or
c. That said medicinal preparation is a competent treatment for
cases of piles, fistula, or other rectal diseases where seemingly nothing
but an operation would cure; or
d. That the use of said medicinal preparation will rid one of the
aflliction of piles, fistula, or other rectal diseases;
and all representations and statements equivalent or similar thereto
in form or substance. (May 23, 1932.)
0306. Vendor-Advertiser-Physical Culture Course.-Robert B.
Mistrot, trading as Self Development Institute, San Antonio, Tex.
This vendor-advertiser is engaged in selling a course of instructions
in physical culture designated as "Instant Energy" and in adver·
tising represented certain things which are held to be false and mis·
leading.
In a stipulation filed with and approved by the Federal Trade Com·
mission this vendor-advertiser admits making such representations
and represents that he has definitely discontinued advertising said
commodity and does not intend to resume, but if he does he will con·
form to the rulings and precedents established by the Federal Trade
Commission. (May 23, 1932.)
0307. Vendor-Advertiser-Hair Coloring Preparation and Sham·
poo.-Johnson Sharp & Co., Chicago, Ill. This vendor-advertiser is
engaged in selling a hair coloring preparation designated "Gra-Go"
and a.shampoo designated" May bella" and in advertising represented:
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"Don't Dye Gray Hair. New Discovery Restores Original Color
Without Dyes. Free book explains how amazing new discovery restores Original Color To Gray Hair-also particulars of our 30-day
Free Trial Offer of Gra-Go. Applied to scalp-not to hair. This
clean, colorless liquid used for all colors of hair. No sample of hair
needed. Gra-Go will restore your hair gradually, magically to the
original natural shade so skillfully that your friends cannot detect
the process. No Graying at the roots. Not affected by washing or
Waving. Acts as hair tonic. Ends dandruff. Thousands have
Used successfully. Write Today for free offer. No obligations.
11
Gra-Go-the marvelous scientific discovery for banishing Gray
Hair.
"In fact, May bella Shampoo will rid your hair of dandruff, prevent
falling hair, and promote a healthy scalp with luxuriant, lustrous
hair.
"With Maybella Shampoo and Gra-Go you have the perfect combination for keeping your hair naturally colored, healthy, beautiful,
and attractive.
"You know now that through Gra-Go you rid yourself of Gray
Hair and impart the youthful beauty of your hair.
"Then start to apply Gra-Go. Watch the color gradually come
back to your gray hair. This offer gives you every opportunity to
be rid of your gray hair."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
or causing to be published or circulated any statement which is false
or misleading and specifically stipulates and agrees in soliciting the
sale of and selling its said products in interstate commerce, to cease
and desist from representing in advertisements or otherwise:
(a) That said Gra-Go is a new discovery, or that it is either amazing
or marvelous or scientific;
(b) That it restores original color to gray hair, either gradually or
magically or in any other way whatsoever;
(c) That by the use of same there will be no graying at the roots of
the hair;
(d) That Maybella Shampoo is an adequate treatment for the cause
of dandruff, or that it will do more than remove the loose dandruff
scales·
'
(e) That Maybella Shampoo will rid your hair of dandruff or pre\'ent falling hair;
(j) That either Maybella Shampoo or Gra-Go will enable one to
keep his hair naturally colored;
(g) That through Gra-Go one can rid himself of gray hair, or cause
the natural color to come back into the hair;
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and all representations and statements equivalent or similar thereto
in form or substance. (May 23, 1932.)
0308. Publisher-Key Tags.-The publisher of a magazine of wide
national circulation printed, published, and circulated advertisements alleged to contain false and misleading statements, claims, and
representations for the manufacturers of key tags and the vendor of
a large number of articles of commerce.
In a stipulation filed with and approved by the Federal Trade
Commission, this publisher admits publication of such advertisements i
declares no interest in the business of the advertisers or the publication
of such advertisements that he cares·to defend before the Commission
and waives the right to be made a party respondent and any rights
that may be adversely affected by a cease and desist order or stipulation relating to the subject matter. (May 23, 1932.)
0309. Vendor-Advertiser-Bunion Treatment.-Kay Laboratories,
Chicago, 111.-This vendor-advertiser is engaged in selling a treatment
for bunions design a ted "Pedodyne" and in advertising rep res en ted
that it would end bunions; stop pain almost instantly; quicldy start
reduction of enlarged growths; and various other similar claims.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
or causing to be published or circulated, any statement or representation directly upon the responsibility of the undersigned respondent,
or indirectly as purporting to be upon the responsibility or in the
words of another which is false or misleading; and specifically stipulates and agrees, in soliciting the sale of and selling said product in
interstate commerce, to cease and desist from representing in advertisements or otherwise:
(a) That by the use of Pedodyne Solvent, bunions are gone in 15
days;
(b) That said treatment will end bunions; or will end bunions
forever;
(c) That bunions go like magic by the use of Pedodyne;
(d) That Pedodyne reduces the disfiguring growth of a bunion so
fast that it is amazing; or like magic;
(e) That never in the history of medical science has the amazing
action of Pedodyne been equaled;
(j) That Pedodyne is scientific, or that your family doctor would
recommend it as the best, most dependable or most effective bunion
treatment science has to offer;
(g) That Pedodyne is an effective or adequate treatment for bunions;
(h) That other methods than Pedodyne are crude or unscientific
or barbarous or uncomfortable or clumsy or useless or worthless;
(i) That Pedodyne is either the greatest or the best or the most
sane or sensible method ever devised for the treatment of bunions
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and enlarged joints, or that it is a suitable or competent treatment
at all, for such conditions, except for the relief of pains caused by
bunions·,
(j) That Pedodyne helps to banish bunions or that it heals the
same day and night;
(k) That with Pedodyne you may get rid of your bunions now;
(l) That this new solvent process actually seems to dissolve the
enlargement of a bunion;
(m) That the gentle Pedodyne solvent by reason of its cleansing
·nature and pus-removing action, reduces the hump of a bunion;
(n) That for thousands, Pedodyne has removed their bunions
utterly and restored them to complete foot health;
(o) That only a nature-help like Pedodyne can remove the cause
of a bunion;
(p) That finally the hump has vanished because nature has completed her process of repair, thanks to Pedodyne;
(q) That when Pedodyne is applied nature proceeds to function
Until a normal condition results, and the distortion called a bunion
disappears;
(r) That a stated price is the "regular" price where periodic
reductions are offered in follow-up form letters; or that such reduced
offers will not be repeated when followed by further reductions; or
that the reader may never have another chance at such price; or
that a time limit is placed upon the acceptance of such an offer
Unless acceptances are refused after the time stated; or that the original offer is "our low price."
(8) That a multigraphed form letter is "Personally dictated by
the Manager", or is "A Personal Letter to You", or is "Dictated by
the Manager of the Pedodyne Company";
and all representations and statements equivalent thereto in form
or substance. (May 23, 1932.)
0310. Publisher-Rabbits.-The publisher of a popular magazine of
large national circulation, printed and circulated advertisements
alleged to contain false and misleading statements, claims and representations for the breeder, buyer, and seller of rabbits.
In a stipulation filed with and approved by the Federal Trade
~ommission, this publisher admits the publication of such advertisements, declares he has no interest in the business of the advertisers
or the further publication of such advertisements that he cares to
defend in proceedings before the Commission, and waives any rights
he may have in the matter and agrees to observe and nbide by the
Provisions of any cease and desist order that may be made against
the advertiser and/or any stipulation that may be entered into
between the advertiser and the Commission of which he halil notice
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to the same extent as if he was a party to such order or stipulation.
(June 13, 1932.)
0311. Publisher.-The publisher of a farm magazine of large
national circulation printed, published, and circulated advertisements alleged to contain false and misleading statements, claims,
and representations for eight advertisers of various articles seeking
agents and customers.
In a stipulation filed with and approved by the Federal Trade
Commission, this publisher admits the publication of such advertisements, declares he has no interest in the business of the advertisers
or the further publication of such 'advertisements that he cares to
defend in proceedings before the Commission, and waives any rights
he may have in the matter and agrees to observe and abide by the
provisions of any cease and desist order that may be made against
the advertiser and/or any stipulation that may be entered into
between the advertiser and the Commission of which he has notice
to the same extent as if he was a party to such order or stipulation.
(June 13, 1932.)
0312. Advertising Agent-Treatment for Nervous Women.-An
advertising agent prepared and placed for publication advertising
copy, alleged to contain false and misleading claims, statements, and
representations for another advertising agency, advertising under an
assumed name and offering a treatment for nervous women.
In a stipulation filed with and approved by the Federal Trade
Commission this advertising agent admits preparing and placing for
publication such advertising copy, declares no intere3t in the business
of the advertiser or the publication of such advertising copy which
he desires to defend before the Commission, and waives all right to be
heard or made a party respondent in proceedings instituted against
the advertiser before the Commission and waives all rights that maY
be adversely affected by any cease and desist order or stipulation
relating to the subject matter. (June 13, 1932.)
0313. Publisher-Rheumatism Treatment.-The publisher of a
large southern daily newspaper printed, published, and circulated
advertisements alleged to contain false and misleading statements,
claims, and representations for the vendor of an alleged remedy for
rheumatism and kindred ailments.
In a stipulation filed with and approved by the Federal Trade Com·
mission, this publisher admits the publication of such advertisements,
declares he has no interest in the business of the advertisers or the
further publication of such advertisements that he cares to defend in
proceedings before the Commission, and waives any rights he maY
have in the matter and agrees to observe and abide by the provisions
of any cease and desist order that may be made against the advertiser
and/or any stipulation that may be entered into between the adver·
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tiser and the Commission of which he has notice to the same extent
as if he was a party to such order or stipulation. (June 13, 1932.)
0314. Vendor Advertiser-Treatment for Piles.-The E. R. Page
Co., Inc., Marshall, Mich. This vendor-advertiser is engaged in
selling a treatment for piles designated "Page's Combination Treatment", and in advertising represented it would end pile torture and
that it was a new internal treatment that would do it with no delay
and no suffering.
. That it would quickly stop all pain, suffering, and itching, heal
lllternally-the correct way-because it removed the cause of the
trouble.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
o.r causing to be published or circulated, any statement or representa~Ion directly upon the responsibility of the undersigned respondent, or
Indirectly as purporting to be upon the responsibility or in the words
of another, which is false or misleading; and specifically stipulates
and agrees, in soliciting the sale of and selling said product in interstate commerce, to cease and desist from representing in advertisements or otherwise:
(a) That the use of said treatment will "End" pile torture;
(b) That said treatment removes the cause of piles;
(c) That said treatment will "Heal" piles;
and all representations and statements equivalent thereto in form or
substance. (June 13, 1932.)
. ?315. Vendor Advertiser-Pep Treatment.-F. R. Finston, advertising as P. L. Finston, Hamilton Grange P.O., New York. This
~endor-advertiser is engaged in selling a so-called pep treatment
designated "Potentine Compound" and in advertising represented:
"Joy! New Thrill of Youthful Energy! New! It's Great-Ask
any man who is taking Potentine, he will tell you what good it does
for that run-down 'Nervous-wreck' condition. You played-out Men
Who want strong Vigor-steady Nerves, Manly Vim, here is fresh hope
for a quick 'come back.' Years don't count-it's new Ambition, new
confidence, new Courage you need. Whether you are 30, 50, 60, or
more, make this amazing test. Notice the change. Enjoy the new
8
.ensation this stimulating Potentine brings you. From now on feel
like a real man."
"You are not too old or too young to try a $2.00 Treatment of
Potentine at my risk and expense. For no matter how old you are,
no matter how far you have allowed yourself to become exhausted,
F. R. Finston wants to take a chance with you and send you The
Complete Potentine Double Compound."
When in fact Potentine was impotent for the purpose claimed.
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In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and represents he had definitely discontinued advertising and
does not intend to resume, but if he does he will conform to rulings
and precedents established by the Federal Trade Commission. (June
13, 1932.)
0316. Vendor-Advertiser-Baldness Prescription.-Steddiford Pitt,
doing business as Sted Pitt and Steddiford Pitt Co. This vendoradvertiser is engaged in selling a prescription for baldness, and in
advertising represented" Don't let $1.00 stand between you and a good head of hair.
"The method is "' "' "' positive.
11
You will thank me "' "' "' for telling this method which has
succeeded where everything else has failed.
""' * * your hair trouble is solved for the rest of your life";
when in truth and in fact said statements are incorrect in certain
respects and exaggerated and misleading in others.
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
or causing to be published or circulated, any statement or representation directly upon the responsibility of the undersigned respondent,
or indirectly as purporting to be upon the responsibility or in the
words of another, which is false or misleading; and specifically stipulates and agrees in soliciting the sale of and selling said product in
interstate commerce to cease and desist from representing in advertisements or otherwise:
(a) That by following said prescription a person can have a good
head of hair; or
(b) That the method of treatment set forth in said prescription will
stop falling hair, eradicate dandruff, or grow new hair; or
(c) That the method of treatment set forth in said prescription is
positive; or
(d) That the method of treatment set forth in said prescription has
succeeded where everything else has failed; or
(e) That the possession of said prescription will solve a person's
hair troubles for the rest of his life;
and all representations and statements equivalent or similar thereto
in form or substance. (June 13, 1932.)
0317. Vendor-Advertiser-" Ergo-Quine" Tablets.-Perry Summer, trading as Ergo-Quine Co., Providence, R.I. This vendoradvertiser is engaged in selling a treatment for absent or interrupted
menstruation designated "Ergo-Quine", and in advertising represented;
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"Stop worrying. Ergo-Quine 'The Liquid Tablet' highly recommended for absence or interrupted monthly periods due to colds,
anernia, and other causes. A trial will convince you. Full treatment
sent in plain sealed wrapper for $5 cash or C.O.D. Write in confidence. 'Ergo-Quine Company, Dept. 124, Providence, R.I.'"
Which representations are held by the Federal Trade Commission to
.b~ false and misleading, to the detriment of the public interest and
lD.Jury of competitors.
In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
nnd represents he has definitely discontinued advertising and does
not intend to resume, but if he does he will conform to the rulings or
Precedents established by the Federal Trade Commission. (June 13,
1932.)
0318. Vendor-Advertiser-Spine Treatment.-Mrs. Josephine
Brooks, Corry, Pa. This vendor-advertiser is engaged in advertising
a rnethod of treatment for curvature of the spine and offering to furnish information regarding such treatment to anyone who answered
her advertisements and declaring she had nothing to sell, etc.
In a stipulation she represents she has definitely discontinued
advertising and does not intend to resume, but if she should will conform to the rulings or precedents established by the Federal Trade
Cornrnission. (June 13, 1932.)
. 0319. Vendor-Advertiser-Puzzle Contest.-This vendor-advertiser
18
engaged in publishing a magazine and seeking subscribers and
solicitors to secure them, and in advertising represented"Arnazing Opportunity! Win $2250.00 Cash Prize.
2

- -- - - 5

- -- - - 8

Solve The Magic Puzzle. Qualify for the Opportunity.
Directions-Take any numbers from 1 to 9 inclusive and arrange
thern in the squares so that when added together vertically, horizontally, and diagonally the total will be 15. No number can be
Used rnore than twice.
·
d This is an interesting test of your pl.\tience and skill. It can be
one. Try, and if you can do it, send your answer with your name
an.d address to me at once and open the opportunity to win a big
Pnze. Duplicate prizes in case of ties.
$5000.00 in Prizes Given.
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Someone with sharp eyes to qualify and who is quick will get a
Buick sedan and $1000.00 cash, or $2250.00 cash. Many valuable
prizes-automobiles, radios, diamonds, cash-over $5000.00 will be
given free to advertise and make friends. Follow my simple plan
and you can win. Everyone who takes an active part will get money.
You Cannot Lose! You are sure to get a prize when you enter.
Answers accepted only from persons living in the U.S.A., outside
Chicago, Ill. Write Quick! Send no Money. Costs Nothing To
Win! Rush your answer."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser· admits making such representations and admits(a) No prize or reward is given Qr awarded for_.the mere solution
of the problem or puzzle portrayed;
(b) To secure any of the prizes offered, the winner must enter a
contest, the nature of which is not disclosed in the advertisement,
and compete for the prizes offered by working in accordance with
certain rules and conditions not disclosed in said advertisements;
and agrees to cease and desist from publishing and circulating, or
causing to be published and circulated, any statement which is false
or misleading in substance or form; and specifically stipulates and
agrees to cease and desist from representing, in advertisements or
otherwise, and either directly or inferentially:
(a) That the mere solution of any puzzle will enable a contestant
to win the prize;
(b) That any prizes offered are free;
(c) That any prize, benefit, or competitive advantage is offered for
the mere solution of any puzzle;
(d) That the solution of any puzzle qualifies a person to enter a
contest in which prizes are awarded to winners unless no person is
permitted to enter the contest until he or she has correctly solved the
puzzle;
and also agrees that it will not publish any advertisement offering a
prize or reward to the winner of a contest when there is a puzzle, or
problem, portrayed in the same advertisement unless there appears
also in such advertisement, adjacent to and equally conspicuous with
said offer of a prize or reward, a clear statement to the effect that
something more of a substantial nature will be required, in addition
to the solution of the puzzle, or problem, before the prize or reward
can be won. (June 13, 1932.)
0320. Vendor-Advertiser-Crispette Machines.-H. W. Eakins,
trading as Long-Eakins Co., Springfield, Ohio. This vendor-advertiser is engaged in manufacturing and selling a machine for making
Crispettes, and in advertising represented that purchasers were
making certain earnings by using his machines when such was not
true.
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In a stipulation filed with and approved by the Federal Trade Commission, this vendor-advettiser admits making such representations
and agrees to cease and desist from publishing any statement or
representation directly upon the responsibility of the undersigned
respondent, or indirectly as purporting to be upon the responsibility
or in the words of another, which is false or misleading; or that the
probable day by day earnings under normal conditions of purchasers
of Crispette machines would be equivalent or comparable to earnings
made only from time to time under unusual circumstances; or that
instances of unusual earnings, or sales of the product made by Crispette machines, actually occurring, are customary or usual or to be
expected by purchasers as a daily or regular probability; or that the
earning probabilities from Crispette machines and the sale of the article
produced thereby when operated and conducted by one person are in
excess of the actual facts or equivalent or comparable to earning
probabilities where the help of others is employed either in the
preparation of raw products, the operation of the machine or the sale
of its product; or any and all representations and statements equivalent or similar thereto in form or substance. (June 13, 1932.)
0321. Vendor-Advertiser-Reducing Cream.-Eugene Munk, trading as La Renee Cosmetic Co., New York City. This vendoradvertiser is engaged in selling an anti-fat treatment designated "La
Renee Reducing Cream" and in advertising represented:
"Remove fat. (Picture of slender woman and fat women standing
on a balance.) A Safe and Sure Way from any part you wish
reduced. No diets, medicines, exercise, baths or equipment necessary. Satisfaction Guaranteed.
"La Renee Reducing Cream has slenderized thousands of overstout people when other means failed. A creamlike white preparation,
a secret product of modern science, rigidly tested, has proven to
quickly remove excess fat from double chin, arms, abdomen, bust,
hips, legs, or any other part of body." which statements are deemed
to be incorrect, exaggerated, and misleading in that the ingredients
composing this so-called "reducing cream" are the same ingredients
Used by other concerns for so-called "developing creams" for adding
flesh and size to the body; the representation that no diets, medicines
or baths are necessary is not consistent with the facts or with respondent's recommendations in his printed directions for use; it has not
Yet been proven to the Commission's medical authorities that any
cream applied externally will of itself penetrate into the tissues and
break down the underlying fat cells as indicated by respondent's
statements; and such representations therefore have the capacity and
te~dency to mislead and deceive the purchasing public into buying
sa1d La Renee Cosmetic Cream in the erroneous belief that the same
are true and that the use thereof will accomplish in all cases the
results set out or indicated therein.
632-33---42
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In a stipulation filed with and approved by the Federal Trade Commission this vendor-advertiser admits making such representations
and agrees to cease and desist from publishing and circulating, or
causing to be published or circulated any statement or representation
directly upon the responsibility of the undersigned respondent, or
indirectly as purporting to be upon the responsibility or in the words
of another, which is false or misleading; and specifically stipulates and
agrees, in soliciting the sale of and selling said product in interstate
commerce, to cease and desist from representing in advertisements
or otherwise:
(a) That the application of said cream will of itself remove fat;
(b) That no diets, medicines, or baths are indicated;
(c) That said cream has slenderized thousands of overstout people,
or any other number not capable of proof;
(d) That said creamlike preparation will either quickly or otherwise remove excess fat and without inconvenience;
(e) That a price offered is "special" unless it is less than the usual
or regular price of the product and limited as to time or persons;
and all representations and statements equivalent thereto in form or
substance. (June 13, 1932.)
0322. Vendor-Advertiser-Beard Remover.-Milton Meyer, trading as G .. Page Co., Chicago, Ill. This vendor-advertiser is engaged in
selling a beard-remover designated "Smile", and in advertising
represented:
"Shave without a razor. New Sensation Offers Big Chance To
Earn up to $32 A Day Profit.
"Biggest seller in history. The razorless sensation 1 Sznile'
removes the beard as if by magic, and leaves you with the slickest,
smoothest shave you've ever had. Just rub it on-then wipe it offand the beard's gone; swiftly, cleanly, closely. After years of
research work, chemists have at last given the world a perfected
product so truly remarkable, so safe and so economical that men
everywhere are using this new easy way of shaving. No botherno fuss-no more blades to buy-no more cutting or unnecessarY
pain; 'Smile' leaves you with an after-feel of facial comfort, even
on toughest beard or tenderest skin. Thoroughly tested, widely
approved and absolutely guaranteed. 'Satisfaction guaranteed'
with every order. Won't cause itch, rash, or ingrown hair. EasY
to use. Use once or twice a week since it helps prevent rapid regrowth.
"25,000,000 eager prospects. 'Smile' is sweeping the country
like wildfire. It opens up a new non competitive, depression-proof
field. Without experience-spare and full time representatives can
make big money by cashing in on the tremendous demand for a
razor substitute. The market is large-the need is great-the profit
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is big. Repeat sales mean more profit. Your prospects are Doctors,
!>ruggists, Dept. Stores, Men, Women, etc. Now's the time to
Introduce 'Smile '-before limitations go on the market. Sales
guaranteed. Territory going fast! Act quick. Write to-day!
We furnish you with everything to start you off making big profits."
In a stipulation filed with and approved by the Federal Trade Comfilission this vendor-advertiser admits making such representations,
represents that he has definitely discontinued the business of selling
said beard remover in interstate commerce, and he hereby stipulates
and agrees not to resume hereafter such business in interstate comfilerce. (June 13, 1932.)
0323. Vendor-Advertiser-Sanitary Protectors or Shields.-William
O'Connor, trading as La Mar Co. and La Mar Specialty Co., Chicago,
III. This vendor-advertiser is engaged in selling sanitary protectors
or shields for women, and in advertising represented:
"Ladies -make shields at home. $12 per hundred. Work sent
Prepaid to reliable women. Particulars for stamped addressed en\'elope. La Mar Company D-13 M. Drawer Y, Chicago, Ill.";
Which representations the Federal Trade Commission has deemed to
he :misleading.
.In a stipulation filed with and approved by the Federal Trade Comlltission this vendor-advertiser admits making such representations,
~Presents to the Federal Trade Commission that he has definitely
scontinued the advertising of said commodity, and does not intend
at this time to resume such advertising in the future; and that the
sale of said commodity is limited to the filling of unsolicited orders.
:Respondent further stipulates and agrees that in the event he decides
:o resu:rne advertising again, such advertising will be made to conform
0
• the rulings or precedents established by the Federal Trade Comlnission. (June 13, 1932.)
E 0324. Vendor-Advertiser-Rabbits.-A. L. Keeny, trading as The
astern Rabbitry, New Freedom, Pa. This vendor-advertiser is
engaged in selling rabbits for breeding purposes and conducting a
ge~era} rabbit-breeding industry, and in advertising represented:
'Make $10,000 a year raising rabbits for us. We pay up to $12.00
each for all you raise. Send 25¢ for full information and contract,
e\'erything explained. Send at once and find out about this big
troposition we have to offer you. The Eastern Rabbitry, route 1,
ox:, New Freedom, Pa."
:hen in truth and in fact said statement as to the amount of money
a~ b~ made is incorrect, exaggerated, and misleading in that respondent
ra ~ts that the gross income of a man working full-time raising these
h bblts would average $1,800 per year, and that out of this he would
ina"e to account for the cost of upkeep, rent or ta.."{es, hutches, feeding,
surance, crating, interest on equipment, etc., in computing his net
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income. Respondent further admits that in the only two cases known
to him where rabbit raisers have reported a profit of $10,000 a year,
the figures were gross and were approximate, and no account was
taken by them of the expenses incurred, which included labor of four
or five additional men in each case, and correspondingly increases
costs as to every item of operation.
In a stipulation filed with and approved by the Federal Trade Com·
mission this vendor-advertiser admits making such representations
and agrees to cease and desist from publishing and circulating, or
causing to be published or circulated any statement or representation
directly upon the responsibility of the undersigned respondent, or in·
directly as purporting to be upon the responsibility or in the words of
another, which is false or misleading; and specifically stipulates and
agrees, in soliciting the sale of and selling said breeding stock in inter·
state commerce, to cease and desist from representing in advertise·
ments or otherwise that the profit to be made by the raising of rabbits
is any sum which would be greater than the average net income re·
ceived by the ordinary operator, respondent furthermore agreeing
that if any amount shall hereafter be published by him, such figure
shall be based upon accurate and reliable information as ascertained
by approved accounting methods. (June 13, 1932.)
0325. Publisher-Hair Dye and Tonic.-The publisher of a western
newspaper printed, published, and circulated advertisements alleged
to contain false and misleading statements, claims, and represents·
tions for a hair dye and tonic.
In a stipulation filed with and approved by the Federal Trade Com·
mission, this publisher admits the publication of such advertisements;
declares he has no interest in the business of the advertisers or the
further publication of such advertisements that he cares to defend
in proceedings before the Commission and waives any rights he
may have in the matter and agrees to observe and abide by the pro·
visions of any cease and desist order that may be made against the
advertiser and/or any stipulation that may be entered into between
the advertiser and the Commission of which he has notice to the same
extent as if he was a party to such order or stipulation. (June 20,
1932.)
0326. Vendor-Advertiser-Medicated Chewing Gum.-Edgar A.
Van Dyke, Jr., trading as Alvanite Products Co., New York City.
This vendor-advertiser is engaged in selling a medicated chewing
gum for reducing flesh, and in advertising represented:
11
Chew and Grow Thin.
~'Remarkable discovery.
11
Chew Reduco-Gum after every meal.
"Results assured.
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"Chew and grow thin until you have reduced your weight to
normal.
" • • • wouldn't it be still more remarkable if you could lose
this superfluous weight.
"You will be astonished at the simple yet sure method this is to
lose weight.
"Reduco-Gum will bring gradual reduction.
''Reduco-Gum will not only eliminate all superfluous fat • • • "
In a stipulation filed with and approved by the Federal Trade
~ommission this vendor-advertiser admits making such representations and agrees to cease and desist from describing, or otherwise
~esignating his said product as "Reduco" gum and from representlllg in_ advertisements or otherwise:
(a) That the chewing of said medicated gum will enable a person
0
{ (1) Grow thin; or (2) reduce weight to normal or at all; or (3)
ose superfluous weight; or,
(b) That said medicated gum is a competent agent for reducing
Weight; or,
(c) Results are assured;
~nd all representations and statements equivalent or similar thereto
ln form or substance. (June 20, 1932.)
L 0~27. Vendor-Advertiser-Bust Developer.-J. Fred Thomas,
~dut A. Thomas, and Harold Thomas, trading as Olive Co. and
IIa~keye Advertising Co. This vendor-advertiser is engaged in
selhng a mechanical device for developing the bust, and in advertising
represented:
"Endorsed by physicians of National reputation .
."I have proven that any woman can have a beautiful bust if she
Will only use your method.
"In this book you will find a happy solution for the underdeveloped
Wo:rnan.
b "The method recommended is time-tested and reliable, endorsed
Y"such well known physicians as Drs. C. S. Carr and Thos. J. Allen.
t More than 148,000 women have successfully used this method
0
,~eautify the form.
Most remarkable results can be obtained even in the cases of those
1 advanced in years, • • •.
We}
from this harmless method should be permanentThe• results
• •
n "•
• should bring wonderful results even in the most obstiate cases.
r0 ''Anyone can accomplish the results I did if they have the desire
~/~ beautiful figure.
,, The only developer.
Used in Beauty Parlors.

.
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"'
"'
"'
the only safe, harmless method for developing the bust.
"Also the treatise by Dr. Thomas J. Allen, another physician of
N a tiona! reputation "' * *
11
"'
"'
"'
when such unusual results are received in the most
obstinate and difficult cases! Isn't this proof that the National can
give you the perfect 'Fashion Figure'?
11
The Only Scientific Appliance for Perfect Harmless Bust Development.
"Dr. Thomas J. Allen, 'America's Foremost Authority on Diet
and Health' Endorses the New National "' "' *
"The New National * * * will develop and expand the
breasts of any women or girl who will follow the instructions.
"No harmful effects can follow this treatment "' * *
"There is No Other Bust Developer.
"It is the only safe and harmless method that will expand the
breasts to their normal size "' * *.
11
The National is perfected in every detail for the harmless natural
development of these beautiful organs.
"It is possible for you to have a plump, full bust just like you are
expected to have.
"You can perfect your body as much as you desire.
"If your bust is flat and flabby and lifeless you can restore the round,
plump beauty.
11
We provide the most reliable means in the National for any woman
to develop her bust.
11
If you want a Beautiful Bust send for the National.
11
They found the National the only method that would restore
shrunken, flabby breasts to natural size.
11
* * * the only rational, safe, sure way.
11
Send your order now and have a beautifully developed bust
yourself "' * *
11
* * * if any woman will follow instructions carefully she is
bound to obtain the desired results.
11
If you had ordered the National when you received our book you
would now be in possession of the beautiful curves of womanhood.
"* * * 'I have found the only way of developing the bust'.
11
* * * the one real bust developer * * *
"If every woman could know-Actually Know-that these great
pleasures can come into her life.
11
0rder a National Developer today. Say 'I Will' have a beautiful
bust.
"Think after you have used the National-of the happiness and
satisfaction you will have in the possession of a beautiful rounded
bust.
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"Surely a beautiful bust is worth more than the small amount we
ask for the developer.
"You can have a beautiful bust.
"Exert your rights Now and say I will Have a Beautiful Bust.
We
do our part.
"Get ready for the New Life that awaits you.
"There is positively no woman on earth that would be without a
beautiful bust if she would only devote a few minutes daily to the use
of Your developer.
"The National does develop the bust.
"There Is No Other Bust Developer.
~"There is no other method of bust development that is natural
or scientific, that can be depended on in all cases.
"* * * everyone may have a beautiful bust by using the
National.
"* * * Be Assured of Beautiful Development * * *
"* * * an opportunity for you to have * * * a beautiful
rounded bust.
"* * * the remarkable developing power of the National in
beautifying the breasts in the most obstinate and seemingly hopeless
cases.
* it produces such 'Venus-Like' development.
* all this charm of perfect womanhood can be
Yours * • *.
"You, too, can be made perfect in your witching beauty.
"It will develop your bust to marvelous beauty.
"If you are Embarrassed with a Flat Bust, The New National Will
Bring You Real Happiness.
"You, Too, Can Have a Perfect Bust";
When in truth and in fact said statements are incorrect in certain
respects and exaggerated and misleading in others.
In a stipulation filed with and approved by the Federal Trade
~ 0minission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
o; causing to be published or circulated any statements or representations directly upon the responsibility of the undersigned respondents,
or indirectly as purporting to be upon the responsibility or in the
W?rds of another, which are false or misleading; and specifically
~tl~ulate and agree, in soliciting the sale of and selling said product
ln 1nterstate commerce, to cease and desist from representing in
advertisements or otherwise:
d (~) That said device or the method employed in the use of said
ev1ee has been endorsed by physicians of national reputation;
(b) That Thos. J. Allen is or was a physician;
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(c) That said device has been used successfully by more than
148,000 women, or any other number, in excess of the number of
which respondents have actual knowledge;
(d) That Thos. J. Allen is or was America's foremost authority on
diet and health;
(e) That Dr. C. S. Carr was a well known physician;
(j) That by the use of the device every woman can have a beautiful
bust, can have a beautiful figure, can develop and expand the breast,
can obtain the desired results, or can have great pleasures come into
her life;
(g) That the use of said device will be a happy solution for the
underdeveloped woman;
(h) That satisfactory results may generally be expected from the
use of said device by persons advanced in years;
(i) That the use of said device is a sure, safe, harmless, rational, or
natural method of developing the breast;
(j) That satisfactory results may be expected from the use of said
device in the most obstinate, difficult, or seemingly hopeless cases;
(k) That said device is the only bust developer, that there is no
other bust developer, or that the use of said device is the only way of
developing the bust;
(l) That said device is used by beauty parlors, unless and until
said device is generally used by a substantial number of beauty
parlors;
(m) Generally and without qualification that by the use of the
device a prospective purchaser: (1) Can have a plump, full breast;
(2) can perfect the body as much as desired; (3) can restore round
plump beauty to a flat, flabby and lifeless bust; (4) can have a beau·
tifully developed bust; (5) can possess the beautiful curves of woman·
hood; (6) can have a beautiful bust; (7) can have a new life; (8) can
have the charm of perfect womanhood; (9) can be made perfect in
bewitching beauty; (10) can have a perfect bust; (11) will be assured
of beautiful development.
(n) Generally and without qualification that the use of said device
will: (1) Expand the breasts to normal size; (2) develop the bust to
marvelous beauty; (3) bring happiness to the user.
(o) That said device is the one real bust developer;
(p) Generally and without qualification that said device "does"
develop the bust;
and all representations and statements equivalent or similar thereto
in form or substance. (June 20, 1932.)
0328. Vendor·Advertiser-Calendars, Printing, and Novelties.John W. Minschwaner, trading asK. Signet, John W. Minschwaner
and Sarah G. Sutphin, and Sutmin Novelty Co., Pennington, N.J.
This vendor-advertiser is engaged in selling calendars, printing, and
novelties, and in advertising represented:
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(Ring) "1/30 14th Karat Gold Signet Ring. Guaranteed to wear
five years. To introduce same 30¢ each or 2 for 50¢. Initial on free.
Thousands sold, and Melba 30-inch long indestructible pearl necklace, lustrous cream tints with handsome clasp set with one white
Mexican diamond carefully graduated. Rich looking and durable;
equal in appearance to pearls that sell for very much higher. A real
honest to goodness set of pearls for 68 cents and a new Mexican Yogi
Diamond ring for 30 cents, mounting in imitation white gold, etc.;
and a Cornelian Cameo Ring, Janey shank in platinoid finish for 20
cents."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
o.r causing to be published or circulated, any statement or representation directly upon the responsibility of the undersigned respondents,
or indirectly as purporting to be upon the responsibility or in words
of another, which is false or misleading; and specifically stipulate and
~gree, in soliciting the sale of and selling said articles of merchandise
lll interstate commerce, to cease and desist from describing, labeling,
or otherwise designating same as(a) 1/30 14th Karat Gold Signet Rings;
(b) A real honest to goodness set of pearls;
(c) Pearl Necklace;
• (d) Mexican Yogi diamond ring, or any other description containIng the wprd diamond;
(e) Mexican diamonds, so long as the stones are not real diamonds;
(j) Cornelian cameo rings;
and all representations and statements equivalent thereto in form or
substance. (June 20, 1932.)
0329. Vendor-Advertiser-Toilet Preparations.-Adele Millar,
~rading as Mme. Adele, Los Angeles, Calif. This vendor-advertiser
15
engaged in selling "Mme. Adele" toilet preparations, including
a treatment for facial blemishes designated "Wonder Peel Paste",
and in advertising represented:
"Adele Millar, Wonder Peel Paste, 1-Day Home Treatment;
Freckles, Pimples, for Blackheads, Enlarged Pores, Wrinkles, Pits,
Scars, Puffs, Acne condition of back and shoulders. Wonder Peel
Paste gives new life and youth to aging faces. No failure, No redness
afterwards. Price, $5.
"Wonder Peel Paste draws impurities, freckles, wrinkles, and discolorations to the surface of the scarfskin, which in its turn peels off
gently and painlessly, leaving the new skin underneath fresh, clear,
and soft as a child's "
When in truth and i~ fact the Federal Trade Commission holds said
statements to be incorrect in certain respects and exaggerated and
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misleading in others in that an analysis of the formula of said Wonder
Peel Paste discloses that whereas it would act as a corrosive to the
skin and might in this way remove freckles, still it would not be e:ffi·
cacious in removing wrinkles, pimples, blackheads, scars, pits, so·
called "liver spots", acne on face, back, or shoulders; nor would it be an
efficacious treatment for flabby skin on neck and throat, hands, and
arms; and furthermore the Commission is advised that nothing ap·
plied externally reaches into the seat of the trouble when these sur·
face blemishes result from conditions beneath the surface of the skin.
In a stipulation filed with l).nd approved by the Federal Trade
Commission this vendor-advertiser admits making such representa·
tions and agrees to cease and desist from publishing and circulating,
or causing to be published or circulated, any statement or representa·
tion directly upon the responsibility of the undersigned respondent,
or indirectly as purporting to be upon the responsibility or in the
words of another, which is false or misleading; and specifically stipu·
lates and agrees, in soliciting the sale of and selling said product in
interstate commerce, to cease and desist from representing in adver·
tisements or otherwise:
(a) That said product gives new life and youth to aging faces by a.
1-day home treatment;
(b) That said product is efficacious in removing wrinkles or pirn·
ples or blackheads or acne or scars or pits or discolorations such as
liver spots;
(c) That said product draws impurities, wrinkles, or discolorations
to the surface of the skin, to be peeled off;
(d) That said product is an efficacious treatment for smoothing
out the lines and wrinkles of the skin;
(e) That the peeling off of the outer skin efficacious for conditions
caused by boils;
(j) That there is no failure in obtaining the resultsclaimed bythe
use of this 1-day home treatment;
and all representations and statements equivalent thereto in form or
substance. (June 20, 1932.)
0330. Vendor-Advertiser-Eczema Treatment.-Standardized
Remedies Tu-Tan-Kam, Laboratory, Inc., advertising as Standar.d
Remedies Laboratories, Brooklyn, N.Y. This vendor-advertiser 19
engaged in selling a treatment for eczema, designated "Dr. Ward's
Combination Treatment for Skin Disorders", and in advertising
represented" ECZEMA. Get Rid Of It Quickly. Free Trial Of Dr. Ward's
Famous Treatment used by him more than 60 years.
"No matter how long you have suffered or how hopeless your case
seems, you can now quickly stop that itching and burning and clear
away those ugly blemishes."
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~hich statements are held by the Federal Trade Commission to be
lllcorrect, exaggerated, and misleading in that the claims are entirely
too broad; eczema is a disease condition of many types, stages, and
locations, not amenable to any fixed line of treatment; and while the
preparation may have beneficial action in relieving itching and burnlllg symptoms, it could not form adequate treatment of the cause of
eczema in all cases .
.In a stipulation filed with and approved by the Federal Trade Comlllission this vendor-advertiser admits making such representations
~nd the respondent represents to the Federal Trade Commission that
It has definitely discontinued the advertising of said commodity, and
does not intend at this time to resume such advertising in the future;
~n~ that the sale of said commodity is limited to the filling of unsolictted orders. Respondent further stipulates and agrees that in the
e~ent it decides to resume advertising again, such future advertising
Will be made to conform to the rulings or precedents established by
the Federal Trade Commission; and in particular that it will not
represent this preparation as adequate or efficacious in the treatment
of eczema or other skin disorders without due qualification. (June
20, 1932.)
M:03~1. Vendor-Advertiser-Novelties, Rings, and Lucky Charms.~rns Goldstein, trading as King Novelty Co., New York City.
This vendor-advertiser is engaged in selling novelties, rings, and socalled "luck charms", and in advertising rep res en ted"Just Out-A New Lucky Black Cat Brooch. Good Luck. Be
luc~y in everything with this new lucky Black Cat Brooch, made on
White pearl, hand painted and gold stamped. Very attractive.
G" '~elieve it or Not' But it is positively true that you can now get a
. enullle Diamond set in a 14kt Solid Gold ring for only $3.98 no
10
~~allments to pay.
h Never before has such a value been offered to you. Installment
ouses charge $20.00 for this ring. By buying direct from us you
sa~e the dealer's profit. This Ring is a Very Attractive Gift.
If you want proof of this Great Bargain, just send us your name
Dd address and we will send you this Genuine Diamond Gold Ring.
~~n arrival, pay postman Only $3.98.
Money Refunded If Not Satisfied.
b :'Good Luck for Women. Hindu Good Luck Charm-is said to
t n~g Wealth, Happiness, Success in Love, Business, and All underT~"k!ngs, and protect you against Misfortunes, Sickness, Enemies, Etc .
. ls charm is of unique design and beauty. Green silver finish. Set
With 4 beautiful colored stones. Has 32-inch silk cord.
''Why Not be Lucky. Lucky Sheik Ring. Be lucky by wearing
We of these wonderful Lucky Sheik Rings which is said to bring
ealth, Happiness, Good Luck in Love, Business, Games, and All
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Undertakings, and protect you against Misfortunes, Sickness, Enemies, Etc. This Lucky Sheik Ring is of Unique Design, Rose Gold
Finish. Set with colored Stones."
In a stipulation filed with and approved by the Federal Trade
Commission this vendor-advertiser admits making such representations and agrees to cease and desist from publishing and circulating,
or causing to be published or circulated, any statement or representation directly upon the responsibility of the undersigned respondent,
or indirectly as purporting to be upon the responsibility or in the
words of another, which is false or misleading; and specifically stipulates and agrees, in soliciting the· sale of and selling said product in
interstate commerce, to cease and desist from representing in advertisements or otherwise:
(a) That said Black Cat Brooch will cause one to be lucky in anything; or is made on white pearl;
(b) That said $3.98 ring is a genuine diamond, or is of 14 karat
solid gold; or is the same ring for which installment houses charge
$20; or that never before has such a value been offered;
(c) That the "Hindu Good Luck Charm" either will in fact or
may be "said" to bring wealth or happiness or success in love or
business or any undertakings whatsoever, or to protect against misfortunes or sickness or enemies or any other thing;
(d) That the "Lucky Sheik Ring" is wonderful or will enable the
wearer to be lucky , or will in fact or may be "said" to bring any good
luck or ward off any bad luck;
and all representations and statements equivalent or similar thereto in
form or substance. (June 27, 1932.)

DECISIONS OF THE COURTS

1

IN CASES INSTITUTED AGAINST OR BY THE COMMISSION

ALGOMA LUMBER CO. ET AL. v. FEDERAL TRADE
COMMISSION 2
(Circuit Court of Appeals, Ninth Circuit. March 7, 1932)
No. 6716
80%.
In proceeding to review Federal Trade Commission's order, question
Whether trial examiner's report shall be included in record certified by Com·
mission rests in sound discretion of court (15 USCA sec. 45).

TRADE-MARKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY-No.

80%.
Generally, in proceeding to review Federal Trade Commission's order, Commission should not be required to certify examiner's report or exceptions
thereto as part of record, nnless report and exceptions are referred to in
Commission's findings and thereby adopted by it ( 15 USCA sec. 45).

TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-NO.

Course, usually adopted by Commission, of omitting examiner's report
in transcript, Is better practice to be fo!lowed, unless upon hearing of
matter inclusion of report for some reason appears necessary to correct
the decision.

(The syllabus is taken from 56 F. (2d) 774)
Petition by Algoma Lumber Co. and others to set aside orders
~ Commission. 8 On respondent's motion to amend ex parte order
directing inclusion in record to be certified by respondent of a copy
of the trial examiner's report upon the facts. Motion grauted.
Warren Olney, Allan P. Matthew, Carll. 'Wheat, and McCutchen,
Olney, Mannon & Greene, all of San Francisco, Calif., for
Petitioners.
Robert E. Healy, chief counsel, Martin A. Morrison, assista11t chief
counsel, and Eugene lV. Burr, all of Washington, D. C., for
respondent.
0

---

ln~;~';leve.period covered Is that ot this volume, namely, December 24, 1031, to July 17, 1932,
1
1

§'be case Is reported In 56 F. (2d) 774.
ee 15 F. T. C. 139, 1tl7, 168.
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Before WILBUR and SAWTELLE, Circuit Judges.
WILBUR, Oircuit Judge:
An ex parte order was made in this matter for the inclusion in
the record to be certified by the Federal Trade Commission of a
copy of the trial examiner's report upon the facts, and motion is
made to amend the order by striking out the requirement that the
report of the examiner should be included in the transcript. The
statute upon the subject is in general terms (38 Stat. 717, sec. 5,
p. 720; 15 USCA sec. 45) and provides that the Commission shall file
with the court" a transcript of the entire record in the proceeding, in·
cluding all the testimony taken and the report and order of the Com·
mission." The statute also provides that the Commission after its
hearing " shall make a report in- writing in which it shall state its
findings as to the facts " and .further provides that the findings of the
Commission as to the facts, if supported by the testimony, shall be
conclusive, but either party may apply to the court for leave to ad·
duce additional evidence. The Commission states in its application
that its uniform practice has been to omit from its transcripts of pro·
ceedings the findings of the examiner, and that out of a total of 148
petitions to the various circuit court of appeals in only three have
the examiner's reports been accepted by the circuit courts. The
Commission contends that the findings of the examiner are no proper
part of the record and states : " In the present case the examiner's
findings comprise 58 pages of mimeographed material and the ex·
ceptions thereto by the present petitioners cover 105 printed pages,
while those by counsel for the Commission occupy 20 (mimeographic) pages." The petitioners who seek to review the order of
the Commission maintain that the question as to whether or not
the report of the examiner and proceedings with relation thereto
shall be included in the record to be certified to the court by the
Commission is a matter resting in the sound discretion of the court.
This [775] we think is correct and in accordance with the rulings
of the various courts. The petitioners in opposing the application
for the amendment of the order so as to omit the requirement that
the examiner's report be certified by the Commission frankly state
their purpose in insisting upon that inclusion. That purpose,
briefly stated, is that the report illustrates the fact that the Com·
mission has neglected to consider matters which are involved as
shown by the examiner's report, which have been brought to its
attention. In short, although it is conceded that the examiner's
report has no binding effect and that the ultimate decision of the
.facts rests with the Commission it is insisted that the report will
be a valuable addition to the record.
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We are inclined to agree with the contention of the Federal Trade
Commission that in the routine certification of its records to the
courts it should not be required to certify the report of the examiner
or the exceptions thereto unless such report and exceptions are referred to in the findings of the Commission and thereby adopted by
it as its findings. It is stated, and there is no suggeston to the contrary, that in the present proceeding the findings of the Commission
did not refer in any wise to the examiner's report. If upon the
hearing of the matter before the court it seems desirable that any
part of the record or proceedings before the Federal Trade Commission would be helpful in determining the cause, and such part of the
record has not been certified, it can be supplied upon the hearing or
afterward by stipulation of counsel or certification by the Federal
Trade Commission upon a supplemental order requiring that to be
done. Usually, in such case there is no disagreement between counsel
as to the terms of such an order. In the case at bar the purpose
suggested by counsel can be covered by argument and by briefs
without the actual presence of the examiner's report. We are not
impressed that the report of the examiner would be of any assistance
in coming to a conclusion in the matter, particularly where the
contention is that it has been disregarded by the Commission.
The order will be amended by striking out the requirement that
the Federal Trade Commission certify the report of the examiner or
the objections thereto. If, on the hearing and argument, the matter
seems to the court to be relevant and counsel can not agree on the
terms oi the examiner's report the court will make such supplemental
?rder as seems proper. Congress has provided that " such proceedlngs in the circuit court of appeals shall be given preference over
other cases pending therein, and shall be in every way expedited."
It is in the interest of expedition that the uniform course of procedure adopted in the presentation of these records be followed, and we
feel that the course usually adopted by the Commission of omitting
the examiner's report in the transcript is the better practice to be
followed unless upon the hearing of the matter the inclusion of the
report for some reason appears necessary to correct the decision.
Motion granted.
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FEDERAL TRADE COMMISSION v. PARAMOUNT F AM ODSLASKY CORPORATION ET AL.1
(Circuit Court of Appeals, Second Circuit. April 4, 1932)
No. 286
80%.
On application to enforce cease and desist order of Federal Trade Com·
mission, it is not essential to establish violation of Commission's order;
question presented being whether there has been violation of law (Federal
Trade Commission Act, sec. 5; 15 USCA sec. 45).

TRADE-MARKS AND TBADI!l-NAMES AND UNFAIR COMPETITION KEY-NO.

80%.
Circuit Court of Appeals, on application to enforce cease and desist order
of Federal Trade Commission, has power to examine entire record and de·
termine for Itself Issues presented and whether there are material facts not
reported.

TRADE-MARKS AND TRADI!l-NAMES AND UNFAIR COMPETITION KEY-NO.

68 (1).
Standard applicable to determine whether given acts amount to " unfair
methods of competition" Is standard established by Sherman Antitrust Act
and by courts In construing such act (Sherman Antitrust Act (15 USCA,
sec. 1 et seq); Federal Trade Commission Act, sec. 5; 15 USCA sec. 45).

TBADI!l-MARKS AND TBADE-NAMES AND UNFAIR COMPETITION KEY-NO.

68 (1).
Practices which are against publlc policy because of dangerous tendencY
unduly to hinder competition or create monopoly constitute "unfair methods
of competition."

TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-No.

68 (1).
"Public policy," as basis for determining whether certain practices constl·
tute unfair methods of competition, is policy of common law, equity or statu·
tory, With statutes paramount.
TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-No. 68 (4).
Distributor of moving picture films may select own customers and sell sucb
quantities at given prices, or refuse to sell to any particular person for per·
sonal reasons, without being subject to charge of unfair competition.
TRADE-MARKS AND TRADE• NAMES AND UNFAIR COMPETITION KEY-NO. 68 ( 4).
Attempt to efl.'ectively dispose of products as whole before entering upon
negotiations for disposition of less than all is not creative of dangerous
tendency to unduly hinder competition or to create monopoly.
TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-NO.

68 (1).
Size of business alone does not give rise to 'violation of law declaring unfair
methods of competition unlawful.
TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-No. 68 (1).
Fact that given method of competition makes it difficult for competitors to
do business successfully does not of Itself brand method of competition as
unlawful and unfair.
'l'RADE-MABKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY-No. 80%.
Finding of Federal Tl'ade Commission, If not supported by e\·idence in
record, will not sustain order to cease and desist. Fed[153]eral Trade Com·
mission Act sec. 5; 15 USCA sec. 45.)
TRADE-MARKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY-NO.

1

fiT F. (2d) 1-32.

For case before Commission, see 11 F. T. C. 187.
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80:t,2.

Though Federal Trade Commission is required to make findings of fact,
whether given method of competition is fair or unfair is question of law
for courts.
68 (1).
Producer and distributor of moving picture films is not required to so
conduct its business that every competitor may conduct his with equal degree
of success according to his size and importance.
TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-NO. 68 (1).
Purpose of act prohibiting unfair methods of competition is to preserve, for
benefit of publlc, active competition in given industry.
TRADE-MARKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY-NO. 68 (1).
Where no question of monopoly Is Involved, question Is whether method of
competition described has dangerous tendency unduly to hinder competition.
TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-No.

IIIONOPOLIES KEY-No.

12 (2).

In absence of combination or agreement, fact that business method practiced by moving picture film distributor tends to exclude other independent
Producers is of itself insufficient to establish any probable tendency toward
creation of monopoly or combination in restraint of trade.
'I'IIADE·MA.RKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-NO. 68 (1).
Where practice is not inherently unlawful and unfair, and legality depends
on effect, finding that it has dangerous tendency unduly to hinder competition or create monopoly must be based on effect as demonstrated on experience of competitors. (Sherman Antitrust Act (15 USCA sec. 1 et seq.);
Federal Trade Commission Act, sec. 5; 15 USCA sec. 45.)
THAnE-MARKS AND TRADE-NAMEs AND UNFAIR CoMPETITION Kn-No. 68 (2).

Tying contracts are not unlawful as opposed to public policy per se, but
only \~hen insisted on in sale by corporation which has monopoly (Clayton
Act sec. 3 ( 15 USCA sec. 14) ; Federal Trade Commission Act sec. 5; 15
USCA sec. 45).
}JONOPOLIEB KEY-NO.

12 (2).

Fact that moving picture films of distributor are copyrighted, and that
another can not use them except under lease or license, does not create
IUonopoly (Sherman Antitrust Act; 15 USCA sec. 1 et seq.).
'l'llADE-MARKS AND TRADE-NAMES AND UNFAID COMPETITION KEY-NO. 68 (3).

Business practices of producer and distributor of moving picture films,
consisting of " block booking " system, held not to disclose dangerous tendency unlawfully to binder competition, nor to create monopoly, so as to conStitute "unfair methods of competition" (Sherman Antitrust Act (15
USCA sec. 1 et seq.) ; Federal Trade Commission Act sec. 5; 15 USCA sec.
43).

Producer and distributor of moving picture films adopted method of
leasing films under a system known as "block booking," under which
films were offered In blocks only. The blocks offered contained certain
films which the exhibitor might not want to lease but which he was required
to lease if he wanted other films in the block. The exhibitor could not
select some of the individual films and reject others contained in the
block unless he exercised the option to pay prices arbitrarily fixed considerably righer than the estimated prices of such films as part of the
block. If the exhibitor declined to take all the films in tl1e block, the
632-33--43
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block was successively offered to competitors until a lease was made.
Only If all the competitors refused the block would the individual :films
be offered to exhibitors on some other basis arrived at by negotiation
between the producer and the exhibitors.

(The syllabus is taken from 57 F. (2d) 152)
Petition to enforce an order of the Federal Trade Commission,
entered against Famous Players-Lasky Corp., Adolph Zukor and
Jesse L. Lasky, which order directed them to cease and desist
from practices found by the Commission to constitute unfair
methods of competition in violation of section 5 of the Federal Trade
Commission Act {15 USCA sec. 45).
Order reversed and the petition to enforce denied.
Robt. E. Healy, chief counsel, Federal Trade Commission, and
11!artin A. Morrison, assistant chief counsel, Federal Trade Commission, both of Washington, D. C., for petitioner.
Oravath, De Gersdorjf, Swaine & lVood, of New York City,
(Frederick H. lVood, and [154] Bruce Bromley, both of New York
City, of counsel) for respondents.
Before MANTON, AuousTus N. HAND and CHASE, Circuit Judges.
MANTON, Circuit Judge.
The Federal Trade Commission issued an order against the re·
spondents directing them to cease and desist from certain practices
found by it to constitute methods of unfair competition in violation
of section 5 of the Federal Trade Commission Act {38 Stat. 717, 15
USCA sec. 45). That part of the order sought to be enforced
directs the respondents to cease and desist " from leasing or offering
to lease for exhibition in a theater or theaters motion picture films
in a block or group of two or more films at a designated lump sum
price for the entire block or group only and requiring the exhibitor
to lease all such films or be permitted to lease none; and from leasing
or offering to lease for exhibition such motion picture films in a
block or group of two or more at a designated lump sum price for
the entire block or group and at separate and several prices for separate and several films, or for a number or numbers thereof less
than the total number, which total or lump sum price and separate
and several prices shall bear to each other such relation as to op·
erate as an unreasonable restraint upon the freedom of an exhibitor
to select and lease for use and exhibition only such film or films of
such block or group as he may desire and prefer to procure for ex·
hibition; or shall bear such relation to each other as to tend to
require an exhibitor to lease such entire block or group or forego
the lease of any portion or portions thereof; or shall bear such
relations to each other that the effect of such proposed contract for
the lease of such films may be substantially to le.>sen competition
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or tend to create a monopoly in any part of the certain line of commerce among the several States, or with foreign nations, involved
in the said proposed sale, to wit: The business of the production,
distribution, and exhibition of motion picture films to the public, or
the business of production and distribution, or of production or
distribution of moving picture films for public exhibition."
No review of all or any part of the order entered has been sought
by the respondents. However, upon an application to enforce the
order, it is not essential to establish a violation of the Commission's
order, for the first question we must examine in the proceeding is
whether or not there has been a violation of the law, Federal Trade
Commission v. Balme, 23 F. (2d) 615 (CCA, 2) ; certiorari denied, 277
U. S. 598. The statute grunts jurisdiction to the court to enter,
upon the pleadings, testimony, and proceedings, a decree affirming,
modifying, or setting aside an order entered by the Commission and
in so doing, the court has the power to examine the whole record
and ascertain for itself the issues presented and whether there are
material facts not reported by the Commission. Federal Trade
Commission v. Curtis PublisMng Co., 260 U. S. 568. Section 5,
which is alleged to have been violated, has reference to unfair
methods of competition in commerce, which are declared to be unlawful, and, in determining whether given acts amount to unfair
~ethods of competition within the meaning of the act, the standard
Is the one " established by the Sherman Antitrust Act in the words
' restratnt of trade or commerce ' and ' monopolize or attempt to
monopolize,' and by the courts in construing the Sherman Act with
reference to acts' which operate to the prejudice of the public interest
by unduly restricting competition or unduly obstructing the due
course of trade,' and ' restrict the common liberty to engage
therein.'" Fedeml Trade Commission v. Beech-Nut Packing Co.,
257 U. S. 441; Standard Oil Co. of N. J. v. Federal Trade Commission, 282 Fed. 81 ( CCA, 3). A practice which is against public
~olicy because of its dangerous tendency unduly to hinder competition or create a monopoly, is declared to be unfair and unlawful by
section 5. Federal Trade Commission v. Gratz, 253 U.S. 421. And
P~blic policy is the policy of the common law, equity or statutory,
'With statutes paramount. Ch:icago, B. & Q. R. v. McGuire, 219
tJ. s. 549.
The Famous Players-Lasky Corp. is a New York corporation
engaged in the business, interstate and foreign, of producing, leasing,
tl'ansporting, and distributing to exhibitors and exhibiting for
Profit, motion picture films. These films are produced at their studios
located in several States of the United States and are distributed and
transported therefrom in interstate commerce to theaters located in
several other States. It is in competition with other producers. The
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individual respondents are officers of the corporation and as such,
operate and control its business activities. The Commission found
that it adopted a method of leasing its films under a system known as
"block booking." Under such plan, films were offered in blocks
(155] only. A block is a group of films offered as a unit, containing a number of individual motion pictures which are available for
lease by exhibitors for three months or for one year. Such blocks
contain 13 or 26 films, or 52 or 104 films, according to whether the
theater changes films once or twice a week. The individual films in
blocks being offered are not always identical. The blocks offered to
an exhibitor contain certain films which the exhibitor may not want
to lease, but he must lease all or none. He may not select some of the
in eli vidual films and reject others contained in the block unless he
exercises the option to pay prices found by the Commission to be
arbitrarily fixed from 50 to 75 per cent higher than the estimated
prices of such films as part of the block. If the exhibitor declines
to take all, the block is successively offered to his competitors until
a lease is made. Only if all competitors refuse the block are the
individual films offered to exhibitors upon some other basis arrived
at by negotiation between the producer and exhibitors. The Com·
mission determined this method of distribution to be unfair, and that
the purpose and effect of the alternative offer is to coerce and intimidate an exhibitor into surrendering his free choice in the leasing of
films, and into leasing films in blocks as offered, thereby denying to
such exhibitor the opportunity and profit of leasing and exhibiting
certain other films of higher qualities and which such exhibitor's
patrons demand and which such exhibitor desires to exhibit. It is
thus concluded by the Commission that this distribution policy lessens
competition and tends to create a monopoly in the motion picture
industry by tending to exclude from the market and industry inde·
pendent producers and distributors of films, and denies to the
exhibitors freedom of choice in leasing films.
There are seven other producers of major rank and some smaller,
who are in competition with the respondents. The evidence discloses
the total number of feature pictures released annually, and the
percentage thereof produced by the respondent in the years 1919 to
1923, is shown in the table (a) below :
•
Table (a)
Year

Per cent
All com- FPL re- FPL repnnles
leased
leased

- - - - - - - - - - - - - - - - - - - - - - - - - -11
1919 _____ ----- ----------------------------------------------------1920.------------.---------------------- -- •• -----------------------------1921.-- ------------------------------------------------------------------1922. ---- -·-·--- ·------·--- --.------------------------ -------------------1923- - ---·········-····· •••••••• -----.------------------------------------

815
735
830
707
627

139

116

120
95
61

16

1f

13

12
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Since 1919 there has been a reduction in the percentage of feature
films released by the respondent, and table (b) below sets forth the
percentage which film rentals received by the respondent from
feature pictures were of the total rentals paid to all producers and
distributors for feature pictures for the same period.
Table (b)
Percentage
of film rentals lor FPL
features

Period

~!seal year June 30, 1919, to June 30, 1920 ••.•••••.••••••••••• ------------------------------ ..
J !seal year June 30,1920, to June 30,1921------------·····-------······----------·--··-------eune 30, 1921, to Janu!IIy 1, 1922-----------------------------------------------------------

8:!:~~~~ ~=:~ ~~~~====·=·::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::

29.8
28.2
30.8
25.6
22.1
20.6

From this, it is apparent that the general production of feature
Pictures has likewise declined since 1919, and these tables demonstrate that there is free competition among producers and distributors for the distribution and marketing of their pictures. There is
a lack of monopolization by the respondent and, in fact, lack of
ability to achieve a monopoly and therefore not a business operation which would unduly hinder competitors, as indicated by table
(a) below, showing first, the total number of feature pictures released during the years 1919 and 1923, respectively; second, the number and percentage of total released by the respondent ; third, the
number and percentage of total released by each of the respondent's
{Jrincipal competitors, and fourth, the number and percentage
released by smaller distributors.

-

Table (c)
Number
of fea-

-

ji~al of all producer!..........................
Dn!Pondent...................................
Fox vfffsal :Film Mfg. Co.......................
Path' lm Corp................................

tures
1919

816
139

64

70

Per cent of
total 1919

100. oo

17.05

7. 85
8.58

if:r:ar·
ilioiliers::: ::::::::::::::::::::::::::: -------~______ -~:~~FirsiN-ooldwyn...............................
83
Dnlted 'flo!JaL................................
Miscella rtlsts.s·t--t·---l·h·-----------.-----------neous a e r g ts compames..........

21

3

117

10.18
2. 57
. 36
14.35

Per cent or
Increase or
Number
of lea- Per cent or decrease In
total 1923 per cent or
tures
total dis1923
tribution
527
61
63
65

26
11
60
46
11
108

100.00
11.57
11.95
10.43
4.93
2.10

11. as

8. 72
2.08
20.49

0

-32.3
+52.2
+21.6
-30.7
(•)
+11.8
+84.0

+477. 7
+42.8

• Newcomer.

. These tables [156] indicate a state of free competition in the
lndustry and sufficiently negative the finding of the Commission
that the re&pondent dominates the industry. The percentages dis-
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closed by the evidence sufficiently demonstrate that the respondents
have not absorbed the exhibition time of the first-run theaters, to
the exclusion of other producers, large or small. Nor has the
method of negotiation for the leasing of its films shown effective or
destructive injury to first-run houses. About one-half of the houses
of the key cities are disclosed not to have shown the respondent's
pictures, and of those showing its pictures, but a small percentage
have shown them in substantial numbers. In the last two years,
approximately three-fourths of those showing respondent's pictures
show less than 25 per cent thereof. There is no finding by the Commission that the method of negotiation in block booking, which it
condemns, was generally successful in the distribution of their pictures to the detriment of respondent's competitors, nor is there a
finding in respect to the existence or absence of free and active comvetition in the industry generally. The record discloses that the
respondent's releases in 1923 were but 12 per cent of the total
releases, and this shows a decline in percentage since 1919. The
small producer or distributor, as distinguished from the larger companies, has not been shown to have been effected by any combination
between the large companies. The respondent's sales methods have
not been shown to have any effect upon its competitors-the smaller
producers-when the whole field is surveyed, and it is impossible to say
on the evidence that the effect of block booking as practiced by the
respondent, or its accumulative effect as practiced independently by
the respondent and others, has unfairly affected competition. On
the other hand, it may fairly be said that all persons engaged in
the production of pictures have been able successfully to distribute
their product. This has permitted fair competition in the industry.
It is admitted that the purpose of the respondent's method of
negotiation and block booking is to sell the entire product to a single
exhibitor in a single locality, but the method is said to deny to
exhibitors freedom of choice in leasing films. Where an offer, unaccompanied by any declaration that the exhibitor must take all
or none, is accepted, there is no restraint upon the exhibitor's freedom of choice. If the offer is rejected and the respondent refuses
to consider the lease of less than the block until the block has been
successively offered to the exhibitor's competitors, there is no restraint
placed upon the freedom of choice of the exhibitor if all refuse the
block. But if, under these circumstances, the exhibitor is induced
to take all, by refusal of respondent at that time to consider the
lease of less, the result is not due to denial or freedom of choice,
but to the exercise of his choice of two alternatives, namely, to refuse
at that time to take the block and await developments as to other
competitors, or to take the block and thereby forestall any of his
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competitors from obtaining it. After this, there is the insistence
on an increase in price by the respondent if individual films are
accepted. But these we regard as merely ordinary incidents of
bargaining and negotiating between seller and buyer, out of which
a contract may or may not result. In either case, the buyer exercises
his legal right to purchase or not, as he chooses. A distributor of
films by lease or sale has the right to select his own customers and
to sell such quantities at given prices, or to refuse to sell at all to
any particular person for reasons of his own. Fed. Trade Comm.
v. Raymond Bros.-Clarke Co., 263 U. S. 565; United States v. Colgate & Co., 250 U.S. 300; Natl. Biscuit Co. v. Fed. Trade Comm.,
299 Fed. 733 (CCA, 2); Great A. & P. Tea Co. v. Cream of Wheat
Co., 227 Fed. 46 ( CCA, 2). But in the sale or lease, it is unlawful
if the sale is attempted to be brought about by an agreement, either
actual or implied, as to the maintenance of resale prices. United
States v. A. Schrader's Sons, Inc., 252 U. S. 85; Harriet Hubbard
Ayer, Inc., v. Fed. Trade Comm., 15 F. (2d) 274 (CCA, 2). No
such effort was made here.
The Commission did not find that the method of negotiation for
the leasing of the films in question was carried on by the respondent
as the result of a conspiracy or agreement with other producers, and,
in the absence of such finding, they had an undoubted right to sell in
blocks or to adhere to a policy of terms of sale, price of sale, and
persons to whom they sold. Of course, there are some exceptions to
a sales policy which we think are not applicable here. The Commission· may not interfere with the respondent's attempt to effectively dispose of their products as a whole before entering upon
negotiations for the disposition of less than all. Nor is this method
of negotiation and sales creative of a dangerous tendency to unduly
hinder competition or to create a monopoly. [157] Fed. Trade Com.
v. Beech-Nut Packing Co., 257 U.S. 441; Fed. Trade Com. v. Gratz.,
253 U. S. 421. vVe see nothing in the method of competition which
is disclosed by the efforts of salesmanship involved in the respondent's business which has or can have any dangerous tendency unduly
to hinder competition or to create a monopoly. The method of distribution by sale or lease, or the practice of selling through a common distributor is open to every other producer, large or small, to
the extent of his pictures produced. To the extent that the method
of negotiation carried on by the respondent is successful, the greater
number of pictures produced by it and the greater number which
may be placed at wholesale in a single contract, may result from the
size of its business and the industry it employs. But the size alone does
not give rise to a violation of the law. United States v. International
Harvester Oo., 274 U.S. 693; United States v. U.S. Steel Oorp., 240
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U. S. 442. The mere fact that a given method of competition makes
it difficult for competitors to do business successfully is not of itself
sufficient to brand the method of competition as unlawful and unfair.
Fed. Trade Com. v. Curtis Publishing Oo., 260 U.S. 568; Fed. Trade
Oom. v. Sinclair Refining Oo., 261 U. S. 463. From the tables
referred to above, it is apparent that the respondent did not have a
monopoly in the film industry.
It is true that the Commission in its findings (par. 11) determined
that the "acts, practices, and things done as hereinbefore set forth,
have unduly hindered and are now unduly hindering, the competition in interstate commerce of competing producers and distributors
of motion picture films; and * * * have a dangerous tendency
to create * * * a monopoly in the motion picture industry."
This finding relates to and includes block booking for it says (par.
10) "the purpose and necessary effect of such distribution policy is
to lessen competition and to tend to create a monopoly in the motion
picture industry, tending to exclude from the market and the industry small independent producers and distributors of films and denying to exhibitors freedom of choice in leasing of films." An examination o£ the record reveals, however, that this is a conclusion of
the author of this finding, which is not sustained by the evidence.
Without support by evidence in the record, it will not sustain the
order to cease and desist. National Biscuit Oo. v. Federal Trade
Commission, supra; Mennen Oo. v. Federal Trade Commission, 288
Fed. 774 (CCA, 2). The Commission is required to make findings of fact, but whether a given method of competition is fair or
unfair within the meaning of the act, is a question of law for the
courts. Federal Trade Oom;mission v. Gratz, supra; Federal Trade
Commission v. Beech-Nut Packing Oo., supra. The respondent is
not required, under the law, to so conduct its business that every competitor may conduct his with an equal degree of success according to
his size and importance. It was not the purpose of the act to equalize opportunity or insure an equal degreE. of success upon the part
of all competitors in a given industry, but it was its purpose to preserve for the benefit of the public, active competition therein, and
where there is no question of monopoly involved, the question is
whether the method of competition described has a dangerous tendency unduly to hinder competition. Federal Trade Commission v.
Gratz, supra. As the Supreme Court put it in Federal Trade Commis~on v. Curtis Publishing Oo. (supra),
Effective competition requires that traders have large freedom of action
when conducting their own affairs. Success alone does not show reprehensible
methods, although it may increase or render insuperable the difficulties which
rivals must face.
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In the instant case, there is no finding that the respondent combined with other large producers for the purpose of hindering those
outside the large combination, and the evidence would not warrant
such a finding. In the absence of combination or agreement, the fact
that the method of negotiation as practiced by the respondent tends
to exclude other independent producers, is of itself insufficient to
establish any probable tendency toward the creation of the evils
prohibited by the Sherman Antitrust Act. Where a practice is not
inherently unlawful and unfair, and its legality depends upon its
effect, a finding that it has a dangerous tendency unduly to hinder
competition or create a monopoly, must be based upon its effect as
demonstrated upon the experience of competitors. Federal Trade
Commission v. Standard Oil Oo., 261 U. S. 463.
The cases of Paramount Famous Lasky Oorp. v. United States
(282 U. S. 30) and United States v. [158] First National Pictures
(282 U. S. 44), in no way support the decision of the Commission.
The freedom of contract therein protected was the right to contract
independently of a restraint placed upon either party by an agreement with others, and the vice of the agreement condemned was that
by unlawful agreement or conspiracy the distributors had agreed
among themselves not to contract with exhibitors, except in accordance with a form of agreement to which all distributors agreed to adhere. That question is not involved in this case. The basis of the
order here sought to be enforced is that by refusing to consider
an offer for less than a block of pictures, until the possibility of
selling the same block to others had been exhausted, the respondent
exerts pressure upon the exhibitor for the purpose of compelling
or inducing him to take the block, and that is said to be unfair
and unlawful, for it is claimed to deny to the exhibitor freedom
of choice in the purchase of his pictures. But that freedom is denied
only if the distributor is able to find some other exhibitor who will
take the block. If, on the other hand, he can not, the first bidder
for the picture may buy at the increased price.
Moreover, the evidence in the record discloses that the effect of thi~
method of negotiation has not been to unduly restrain the exhibitor's
freedom of choice. It is only a small percentage of contracts made
which are for blocks offered. The greater number are shown to be for
a few pictures only. The record shows that the respondent succeeded
in making a total of 9,128 contracts with exhibitors for pictures in
groups and of these 57~ per cent were for ten pictures or less. This,
it would seem, demonstrates that the method of negotiation prohibited by the cease and desist order has not had the effect of unduly
restraining the exhibitor's freedom of selecting from among the pictures offered those which he desires.
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Nor is the alternative offer permitted to be made for the films, that
is, to lease less than a block at higher prices, a coercive or intimidating method. The Commission found that the alternative prices are
" so high as to make it impossible for him (the exhibitor) successfully to compete with rival theaters." The exhibitor can freely
accept or refuse this offer. If the distributor has the right to sell
or attempt to sell his films and the right to make terms which are
reasonable, this offer of sale under such terms in no way restrains
competition in trade; it constitutes merely a part of the ordinary
process of bargaining with the customer for the sale of one's product. Each sale, because of the difference in films, presents an individual problem which must be considered by the buyer and seller
according to the circumstances and in conformity with their best
judgments. At no time did the respondent refuse to sell if its terms
were met. It engaged in a lawful effort to market its products at
what it deemed to be desirable terms.
Nor may the order be supported upon the theory that the contracts made for the leasing of the films are unlawful as tying or
exclusive contracts and opposed to public policy. A tying contract
is one in which one or more different articles are tied together for
sale. Such contracts are not unlawful as opposed to public policy
per se, but only when insisted upon in a sale by a corporation which
has a monopoly. Federal Trade Commission v. Gratz, supra. Section 3 of the Clayton Act makes it unlawful to lease or make a contract for the sale of goods "on the condition, agreement or understanding that the lessee or purchaser thereof shall not use or deal in
the goods, wares, merchandise * * * of a competitor * * *
of the lessor or seller, where the effect of such lease, sale, or contract
* * * may be to substantially lessen competition or tend to create
a monopoly in any line of commerce."
No such contract is made here. When pictures are leased in blocks,
they are not tied together, and the respondent's pictures are not indispensable to any exhibitor. And as said in Federal Trade OommisBion v. Gratz (supra):
All questions of monopoly or combination being out of the way, a private
merchant, acting with entire good faith, may properly refuse to sell except in
conjunction, such closely associated articles as ties and bagging. If real competition Is to continue, the right of the Individual to exercise reasonable discretion In respect of his own business methods must be preserved. United
States v. Colgate « Co., 250 U. S. 300; United States v. A. Schrader's Son, Inc.,
2ri2

u.s. 85.

It is true that respondent's pictures are copyrighted and that one
cannot use them except under lease or license, but by reason thereof,
no monopoly in the pictures has been created, and moreover, the
respondent's pictures are not indispensable to any exhibitor, as found
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by the Commission. Exhibitors need pictures, to be sure, but not
necessarily respondent's. Its competitors have pictures [159] which
are also covered by copyrights and subject to lease; any person can
make a picture and copyright it and any exhibitor is free to lease
a copyrighted picture or refuse to do so.
The respondent has lawfully exercised its right to sell its product
to the best advantage and in such quantities and to such persons as
it chooses. It neither has a monopoly and, apparently, not the ability to acquire one. The percentage of the pictures produced in the
film rentals received have progressively declined during the period
covered. The means and methods employed in marketing its leases
of films to prospective customers are matters within the business
judgment of a private producer of films and carries with it the legal
right to bargain and negotiate as the respondent did. The method
of negotiation which has been condemned by the Commission, does
not disclose a dangerous tendency unlawfully to hinder competition,
nor does it create a monopoly. The findings are insufficient in law
to support the conclusions of fact reached and therefore the petition
to enforce paragraph 2 of the order to cease and desist must be
denied.
Petition denied.
JAMES S. KIRK & CO. ET AL. v. FEDERAL TRADE
COMMISSION 1
(Circuit Court of Appeals, Seventh Circuit. April15, 1932)
No. 4140
80Jh.
Ultimate determination of what constitutes unfair competition is for court,
and not for Federal Trade Commission (Federal Trade Commission Act 1914,
as amended; 15 USCA sees. 41-51),

TBADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-NO.

151.
Generally, court will loolc to lexicographer for definitions of words.

EVIDENCE KEY-NO.

TRADE-MARKS AND TBADJ~·NAMES AND UNFAIR COMPETITION KEY-NO.

68 (2).

Sale of soap which does not contain 100 per cent olive oil, but contains
oily and fatty elements other than olive oll, as "castile" soap, held not to
constitute unfair competition (Federal Trade Commission Act 1914, sec. 5,
as amended by act Feb. 13, 1925, sec. 2; 15 USCA sec. 45).

(The syllabus is taken from 59 F. (2d) 179)
On petition by James S. Kirk & Co. to review and set aside a cease
and desist order entered by the Commission, The Procter & Gamble
1 Reported lu l'i9 F. (2d) 189.
Case before Commission reported In 12 F. T. C. 272.
Rehearing denied June 22, 1932. Petition for writ or certiorari denied by the Supreme
Court on December ti, 1932. 287 U. S. 663.
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Co. having been permitted to intervene as copetitioner. Order of
Commission reversed in accordance with opinion.
Cutting, Moore & Sidley, of Chicago, Ill. (D. F. McPherson and
James F. Oates, jr., both of Chicago, Ill., Frank F. Dinsmore, of Cincinnati, Ohio, and Horace Kent Tenney, of Chicago, Ill., of counsel),
for petitioners.
Robt. E. Healy, chief counsel, Federal Trade Commission, and
Martin A. Morrison, assistant chief counsel, Federal Trade Commission, both of \Vashington, D. C., and Edward E. Reardon, of New
York City, for respondent.
Before ALSCHULER, EvA:Ns, and SPARKs, Circuit Judges.
SPARKs, Circuit Juxlge:
The original petitioner, James S. Kirk & Co., hereinafter referred
to as petitioner, brought this proceeding to review and set aside a
cease and desist order entered by the Federal Trade Commission
against petitioner pursuant to the provisions of Federal Trade Commission Act of 1914, c. 311, 38 Stat. 715, and certain amendatory acts.
The provisions of the statute which are pertinent to the issues in
controversy are found in section 5 of the original act as amended in
1925, c. 229, section 2, 43 Stat. 939, 15 USCA section 45, and are set
forth in the margin. 2
The Commission's complaint, which was filed January 9, 1924,
alleges that petitioner is in competition with others in the manufac• 15 USCA Sec. 45 :
Par. 1. "Unfair methods of competition In colll'l1lerce are declared unlawful.
Par. 2. "The Commission Is empowered and directed to prevent • • • corporations.
except banks, and common carriers subject to the acts to regulate commerce, from using
unfair methods of competition In commerce.
Par. 3. "Whenever the Commission shall have rPason to believe that any such • • •
corporation .bas been or Is using any unfair method of competition In commerce, and If
It shall appear to the Commission that a proceeding by lt In respect thereof would be to
the Interest of the public, lt shall ls~ue and serve upon such • • • ~orporatlon a
complaint stating Its charges In that respect, • • •. It upon such bearing the Commission shall be of the opinion that the method of competition In question Is prohibited
by this subdivision of this chapter, It shall make a report In writing In which 1t shall
state Its findings as to the facts and shall Issue and cause to be served on such • • •
corporation an order requiring such • • • corporation to cease and desist from
using such method of competition.
Par. 4. " It such • • • corporation falls or neglects to obey &uch order • • •
the Commission may apply to the Circuit Court of Appeals of the United States for the
enforcement of Its order, • • • the court • • • shall have jurisdiction of the
proceeding • • • and shall have power to make and enter upon the pleadings, testimony, and proceedings set forth In such transcript a decree affirming, modifying, or
setting aside the order of the Commission.
Par. 5. "Any party required by such order of the Commission to CeiU!e an·d de·
slst • • • may obtain a review of such order In said Circuit Court of Appeals by tiling
In the court a written petition praying that the order • • • be set aside • • •
Upon the filing of the transcript the court shall have the same jurisdiction to affirm, set
aside, or nwdlfy the order of the Commission as In the case of an application by the
Commission for the enforcement of Its order, and the findings of the Commission as to
the facts, It supported by testimony, shall In like mo.nner be conclusive."
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ture and sale of soap in interstate commerce; that among its competitors are a number who manufacture or import Castile soap from
various countries; that genuine Castile soap took its name from the
province of Castile, Spain; that it is a hard soap, the oil ingredient
of which always has been, and now is, olive oil exclusively, that
because of the qualities of olive oil as a soap material, and for other
reasons, it is considered by the trade and the public generally as an
excellent soap, free from substances harmful to the skin or delicate
fabrics; that by the medical profession and drug trade it is considered
to have qualities requisite for bathing infants and sick persons and
for use in medical prescriptions, and is so used; that, in addition to
making several brands containing various percent[180]ages of olive
oil, Kirk & Co., for more than four years, has made seven brands of
soap-all called Castile but none of which contain the words "olive"
or "olive oil" in their names, and four of which contain the word
"cocoa "-and that none of them have any olive oil content; that such
labeling has the capacity and tendency to deceive the trade and public
into the erroneous belief that they are genuine Castile soaps; that
genuine Castile soaps are more costly than other soaps because of the
higher cost of olive oil, and by reason thereof petitioner sells its soaps
for less than its competitors who import, or manufacture, and sell
genuine Castile soap; that such fact has the capacity and tendency to
cause the trade and public to purchase petitioner's so-called Castile
soaps in preference to the genuine and more costly Castile soaps; and
that all acts of petitioner as referred to are prejudicial to the public.
On December 12·, 1928, the Commission made its findings of fact
and issued to petitioner an order to cease and desist from using the
word "olive," or any representation indicating an olive oil source, or
the word "Castile" and the words" olive oil soap," either alone or in
conjunction with any other word or words which are the name of, or
are descriptive or suggestive of, an oil or fat, in labeling, branding,
or otherwise describing soap for sale or sold in commerce, the oil or
fatty composition of which. is not wholly derived from olives; except
that when an oil or fat of a soap is composed of two or more oils or
fats including olive oil or fat, and in such proportion that the soap
in any of its qualities is substantially affected by any ingredient from
olives, the word "olive" shall not be used in the manner above enumerated unless the name of each oil or fat therein is used immediately
in conjunction with the word "olive" or with said representation
indicating an olive oil source, and in a manner equally conspicuous
with and similar to that in which the word "olive" or said representation is so used, in order to indicate clearly that such soap is not
made wholly from oil or fat derived from olives.
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Findings of the Commission, which bear directly on petitioner's
contentions, and its conclusion are set forth in the margin.8
On July 7, 1930, The Procter and Gamble Co. purchased the soap
business and brands of Kirk & Co., and it was permitted to intervene
as a copetitioner.
[181] The basis of the Commission's complaint is to the effect that
Castile soap is one in which olive oil constitutes the sole oily or fatty
ingredient. The Commission has found this to be true, as a matter
of fact, and it is supported by some evidence. The respondent, therefore, insists that such finding is conclusive and that unfair competition is established.
In Federal Trade Commission v. Curtis Publishing Co., 260 U. S.
568, the court said :
We have heretofore pointed out that the ultimate determination of what
constitutes unfair competition is for the court, not the Commission • • •
Federal Trade Commission v. Gratz, 253 U. S. 421, 427.
1 "Paragraph II. Castile soap Is a hard soap produced from oil or fat which Is derived
solely from olives and without the addition or admixture of any artificial perfume, or
any substance as n filler or builder. It derives its odor solely from the olive oil con·
stltuent In Its composition.
"Castile soap Is produced by the saponification of olive oil by the use of an alkaline
snit. Caustic soda (sodium hydroxide) Is the saponifying agent most commonly used
In modern times ln conjunction wltb olive oil to produce Castile soap."
"Parapragh 18. The word 'cocoa,' which hns been and Is being used by respondent as
part of the brand nnnte or description of some of Its soaps which respondent sold and Is
selling as Castile soap describes or Indicates nn Ingredient known as cocoa or chocolate."
"Paragraph 21. The use by respondent, either alone or together, of the word • olive'
or the words • oJive oil' In labeling, branding, or otherwise describing soap made partly
of oil or tnt derived from olives and partly of other oil or fat and olrerlng such soap for
sole and seiling or causing the same to be sold as herein set forth without stating, imme·
dll1tely In conjunction 'l'llth, or In association with, said word or words, and In a manner
equally conspicuous with and similar In all respects to that In which said word or words
are used, the name or nnmes of the othPr oils or fats In the composition of the soap
or that such soap Is not made wholly of oil or tat derived from olives has the tendency
and capacity to deceive members of the public Into the belief that such soap was and Is
composed, as to Its fatty composition, exclusively of oil or fat derived from olives.
"Paragraph 22. Relying upon the representations of respondent In the labellng, brand·
lng, and description of Its sonps, sold and enuRed to be sold by respondent as and for
Castile soap and olive oil soap, ns set forth above, and because respondent Is and has
been enabled to oll'er tor sale and has o.!fered and sold Its said soaps at a lower price by
reason of their composition than the prices at which respondent's competitors can olrer and
sell and have oll'ered and sold Castile soap, members ot the public, Including physicians,
pharmacists, druggists, and others have been deceived Into purchasing and using respond·
ent's said soaps Instead of and In place of Castile soa:p or o five oil soap, among other
purposes for use In the compounding of medical prescriptions and for use In connection
with the care of babies.
"Paragraph 23. There are among the competitors of respondent referred to hpreln
many who make and sell soap made, as to Its oil or fatty composition, only oC oil or
fat derived from oJivpa and who properly represent their said soap as Castile soap and as
olive oil soap, and respondent's acts and practlc!'s as above set forth tend to and do
divert business from such comp~tltors and otherwise injure and prejudice them."

" CONCLUIIION

"The practices of the respondent under the conditions and circumstances set forth In
the foregoing findings are to the prejudice of the public and of respondent's competitors,
and nre unfair methods of competition In commerce and consttlute a violation of section II (of act of 1914) • • • ."
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Manifestly, the court must inquire whether the Commission's findings of
fact are supported by evidence. If so supported, they are conclusive. But
as the statute grants jurisdiction to make and enter, upon the pleadings, testimony and proceedings, a decree affirming, modifying, or setting aside an order,
the court must also have power to examine the whole record and ascertain
for itself the issues presented and whether there are material facts not reported by the Commission. If there be substantial evidence relating to such
facts from which different conclusions reasonably may be drawn, the matter
may be and ordinarily, we think, should be remanded to the Commission-the
primary fact-finding body-with direction to make additional findings, but it
from all the circumstances it clearly appears that in the interest of justice
the controversy should be decided without further delay the court has full
power under the statute so to do. The language of the statute is broad and
confers power of review not found in the Interstate Commerce Act.

It is contended first by petitioner that there are certain material
facts, not covered by the findings, which were proven by the evidence
and were not contradicted, and which conclusively disprove unfair
competition.
For instance, by far the greater number of witnesses, from all
parts of the United States, testified that Castile soap meant to them
a pure high-grade toilet soap; or that it implied no special vegetable
oil as an ingredient; or that they had never associated any brand
of Castile soap with olive oil as an ingredient; or that it meant a
soap which would lather satisfactorily in hard water. One hundred
fifteen witnesses testified that Castile soap meant to them a soap
made from cocoanut oil; while 110 witnesses testified that the name
indicated that the oily or fatty ingredient was exclusively of olive oil.
Regardless of which of these witnesses, if any, were giving the
proper meaning of the word " Castile " when used in connection with
soap, the substance of all their testimony proves beyond question, so
far as individual opinions are concerned, that the word "Castile"
when used with soap means different things to different persons.
This diversity of opinion is quite a pertinent fact in the determination of the issues before us. It not only bears directly on the issue
of whether petitioner's alleged acts have the capacity and tendency
to deceive the trade and the general public; but it is quite material in determining the real meaning of the word "Castile" when
used in connection with soap, or whether it has more than one
meaning, as contended by petitioner.
As a general rule we look to. the lexicographer for definitions o:f
words; but, on the other hand, the lexicographer bases his definition
upon the use which the public has given the word. Unfortunately,
or fortunately, there are many words whose meanings, once correctly
and definitely defined, have subsequently through usage acquired
different or additional meanings, and such enlarged meanings have
been recognized and approved in later dictionaries. Indeed, there
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are many instances in which it is difficult to trace the connection between the root meaning of a word and its present meaning as established and recognized by usage.
It is contended by petitioner that the word " Castile " when used
in relation to soap means nothing as to the constituent elements, but
refers to the quality of the soap as a whole. The word "Castile"
alone does not mean soap of any kind, nor is it the name of a constituent element of any soap ever made. It is the name of a province
in Spain, and the Commission finds as a fact that Castile soap
derives its name from the fact that it was first made in the province
of Castile in Spain, in a very early day, and that its oily or fatty
ingredient was derived [182] exclusively from olives; that by custom
and usage any soap whose sole oily or fatty ingredient is derived
from olives is known as Castile soap, regardless of its place of manufacture. We are convinced from the record before us that during
the earlier years Castile soap was recognized and considered as a
soap whose sole oily and fatty ingredient was derived from olives,
and the dictionaries of th~ various countries: including America, so
defined it, and the pharmacopceias designated it as the one to be
used in all medical preparations and prescriptions in which soap
was required because its sole oily or fatty ingredient was olive oil.
The words " Castile soap" thereby became synonymous with " olive
oil " soap, and such synonymity still prevails with many people.
In the earlier years of the last century, however, some foreign
manufacturers made and sold soaps which they called "Castile"
soap whose oily or fatty ingredient was not solely of olive oil, and
much of those products was imported into America. At that time the
soap industry in America was begun, and many of our earlier soap
makers did the same thing and have continued the practice up to the
present time. During seventy-five years last past that practice has
grown to such an extent that practically all of our soap makers are
resorting, more or less, to that custom. So far as the record shows,
Holbrook & Co. is the only soap manufacturer in the United States
whose entire product is made solely of olive oil as the fatty ingredient and is labeled "Pure Olive Oil Castile." That company admitted that it was not a competitor of petitioner, and that almost
all of its product was used by the textile trades.
The United States Pharmacopreia from its beginning valiantly
attempted to preserve the meaning of the words "Castile soap" as
a soap whose oily or fatty ingredient consisted solely of olive oil,
and such a soap was the only one recognized by it as the equivalent
of" sapo," which is the medical term for soap.
In the last edition of that work, however, the equivalent of" sapo"
is given as "olive oil Castile soap." Petitioner claims that this fact

JAMES S. KIRK & CO. ET AL. V. FEDERAL TRADE COMMISSION

677

is an implied recognition on the part of the authors of the existence
of other Castile soaps. Such conclusion does not necessarily follow. The action of the authors may well have been an effort to
protect the medical profession and the public by designating what
they regarded as genuine Castile soap as distinguished from quasi
Castile soap.
A perusal of the very voluminous record in the case convinces us
that the present contrariety of opinion as to the meaning of the
words "Castile soap" is a result of an effort on the part of certain
soap manufacturers, both foreign and American, extending from
very early times to the present, to corrupt and change the public's
understanding of the meaning of those words to the manufacturers'
advantage. That this effort has been in a great degree successful
can no more be denied than the methods employed can be approved.
As a result of such effort it is not at all surprising that the present
laity should have such diversified views as to the meaning of the
words, for the record supports us in saying that a greater part of
the laity knows very little and cares less as to the constituent
elements of any soap.
That in former years the methods used did deceive and had the
capacity and tendency to deceive is fully supported by the evidence,
and were it not for the action of the Bureau of Standards of the
United States Department of Commerce that capacity and tendency
would still exist. In Federal Trade Commission v. lVinsted Hosiery
Oo., 258 U. S. 483, Justice Brandeis, speaking for the court, said:
The fact that misrepresentation and misdescription bave become so common in the • • • trade that most dealers no longer accept labels at their
face vnlue, does not prevent their use being an unfair method of competition.

By the act of :March 3, 1901, 31 Stat. 1449, 15 USCA 271, et seq.,
Congress established the National Bureau of Standards and authorized that bureau's director to issue bulletins for public distribution
containing such information as might be of value to the public
or facilitate the bureau in the exercise of its functions. Pursuant
thereto, the following bulletin was promulgated and distributed:
UNITED STATES DEPARTMENT OF COMMERCE, BUREAU OF STANDARDS

Circular No. 62, "Soap," 3d edition, published January 24, 1923,
at page 9:
Castlle soup was originally made from low-grnde olive oils. The name now
represents a type of soap, the term " Castile" being applied to a soap intended
for toilet or household use, sold usually ln large, unwrapped, unperfumed bars,
which are cut up when sold or when used. It Is often drawn directly from the
kettle [183] without "crutching," but Is sometimes crutched a little or even
enough to make it float and is sometimes milled. It is also gold in small bars
032-33-44
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both wrapped and unwrapped. The type Is not one easily defined, so now when
made from olive oil it is invariably sold as olive-oil Castile. There are soaps
made entirely from coconut oil which are sold as coconut Castiles or hard-water
Castlles. Many other Castiles are made from a mixture of coconut oil and
tallow.

This circular was discussed in petitioner's briefs and it was ignored
by respondent. We deem it quite pertinent and decisive of the question before us. The Government, through its agency, the Bureau of
Standards, has thus committed itself to the proposition that Castile
soap may be made of oily and fatty elements other than olive oil.
Being solely a question of fact -we deem it expedient for other departments of the Government, including the judiciary, to accept such
construction, if for no other reason than that of consistency.
This being true it necessarily follows that petitioner's methods
which are the basis of this action do not constitute unfair competition
in so far as they relate to the use of the word" Castile."
The Commission's findings point out various of petitioner's soaps
which are branded or labeled with the words "olive" or "olive oil"
and having oil content of less than 100 per cent olive oil,' and the
order to cease and desist prohibits petitioner also from using the
words "olive" or "olive oil" in connection with its soap product,
except under certain conditions named in the order. The complaint
does not refer to the use of those words nor ask any order concerning
• Paragraph 16 :
1. "Ot·eno Olive Oil Castile"; of which It was said In catalogue lllustratlon of the
soap, "Oreno Olive 011 Castile, made In North Chicago, U. S. A., from genuine olive oil.''
'£he fatty composition of this soap Is tallow, cocoanut oil, and olive oll, of unknown
percentages.
2. "Oreno Genuine Olive Oil Castile" contains 00 per cent olive oil nnd 10 per cent
cocoanut oil.
8. " Baby Bath Calltlle" bavlng on each cake the phrase, " 011-re 011 Soap," and on the
box end, "Made with pure ollve oil.'' The composition of this soap Is 115 per cent
tallow, 10 per cent cocoanut oil, and 35 per cent olive oil. Since 1926, there Is printed
In small type on each cake the words, "Contains ollve oil, cocoanut oU, and relined
tallow."
4. "Ollve Oil Castile" with those words stamped on the soap, and In the catalogue
the statement " large white cakes of mllled olive oil soap." Its fatty content Is SO per
cent tallow, 10 per cent cocoanut oil, and 10 per cent ollve oil.
II. "Nursery OLive 011 Castile": Fatty content, 90 per cent olive oil, 10 peJ" cent cocoanut oil.
6. "Field's Ollve 011 Castlle" : Made partly of olive oll snd partJ:y or other oils or
fats, percentages not disclosed.
7. "Glendora Castlle Soap" huving stamped on tlJt> bars "Glendora 00 per cent Ollve
011 Soap.'' It has 90 per cent olive oil and 10 per cent other oils.
8. "Harmony Ollve 011 Castile" having fatty content of 60 per cent tallow, 10 per cent
cocoanut oil, and 30 per cent olive oll.
10. "Washrag Castile" having on the labels the words "Olive 011 Castlle," and the
statement "Tbls Is a real m11led olive oil Castile soap of highest quallty" and beneath
an Illustration the words "No. 425 Olive Oil Washrag Castile." Ita tatty content Is
tallow 60 per cent, cocoanut oll 10 per cent, olive oil 30 per cent.
Paragraph 16 :
•• A toilet soap having pt·inted on the wrappers, • Kirk Ollve. Trade-mark registered,'
and having tatty content ot tallow 60 per cent, cocoanut oll 10 per cent, palm oil 15 per
cent, olive oil 111 per cent."
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them, but it is contended by respondent that, inasmuch as the words
" Castile soap "indicate 100 per cent olive oil content and are synonymous with the words "olive" or "olive oil" as applied to soap, the
allegations of the complaint, and the evidence, are sufficient to support the findings in that respect. Dut inasmuch as we find against
respondent's contention of such synonymity, its contention in this
respect can not prevail.
The order to cease and desist is therefore reversed, with permission
to respondent, if it shall so desire, to amend its original complaint
against petitioner in such manner as to include petitioner's use of the
words "olive" and "olive oil" in connection with soap having oil
content of less than 100 per cent olive oil, or otherwise to proceed in
respect to such use of the words " olive " and " olive oil "; and in such
case to permit further evidence to be taken, if either party desires so
to do, and for all other necessary proceedings not inconsistent with
this opinion.

ROYAL MILLING CO. ET AL. v. FEDERAL TRADE
COMMISSION 1
(Circuit Court of Appeals, Sixth Circuit. May 4, 1932)
NOS.

5958, 6098--6102

TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-NO. 80~.

Federal Trade Commission may tile complaint only if proceeding would be
to public interest (Federal Trade Commission Act sec. 5; 15 USCA sec. 45).
TBA.DE-1\!A.RKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-NO.

80lf.l.

To warrant proceeding by Federal Trade Commission, public interest must
be specific and substantial.
ThADE-MABKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-NO.

80lf.l.

Requirement thAt proceeding by Federal Trade Commission must be to
public interest is not satisfied by proof of misapprehension and confusion on
purchasers' part or even that they were deceived.
TRADE-MARKS AND TBADI!l-NAMES AND UNFAIR CoMPETITION KEY-No.

80%.

"Public interest" authorizing proceeding by Federal Trade Commission
exists only when substantial part of purchasing public is injuriously affected
or suffers loss.
TBADE-MABKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-NO.

80lf.l.

Community's interest that private rights be respected is not "publlc
interest" authorizing proceeding by Federal Trade Commission.
TBADE-MABKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-No.

80lf.l.

Desist order prohibiting mixers of self-rising and "processed" tlour from
using words "mill" or "milling" in corporate or trade-name held unauthorized; no public interest being involved.
Commission's desist order was unauthorized, since, although Commission found that, when terms "mUis" or "m1lling company" or "manu1
Reported In fi.8 F. (2d) 1181. Case before Commission reported In Hi F. T. C. 38.
cision of lower court reversed by Supreme Court Febrnry 6, 1933. 288 u. s. 212.

De-
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facturer of flour" are used in flour Industry, it Is generally understood
by dealers and purchasing public to mean concern that grinds wheat into
flour, yet there was no finding that either dealer or consumer obtained
an inferior product, or a product other than he sought to purchase, and
record failed wholly to establish any Injury to public or any loss suffered
by it, either individually or In the aggregate, and hence, if there was any
deception in representations by concerns using words "mill" or "milling" In corporate name, although not grinding wheat into flour, it
amounted at most to private wrong, and one not to be redressed by
action of Commission.
'XRADE-1\IARKS AND TRADE-NAMES AND UNFAIB COMPETITION KEY-NO. 80Jh.
Finding that sellers of flour maintained no laboratory for testing flours
held not to warrant prohibiting use of word " mill " or " milling " in names
of corporations not grinding wheat into flour.
Assuming such finding to be based upon substantial evidence, desist
order was not appropriate to such alleged evil.

('fhe syllabus is taken from 58 F. (2d) 581)
Petitions by Royal Milling Co. and five others to review orders of
Commission. Orders set aside.
T. H. Malone, of Nashville, Tenn., for petitioners.
Baldwin B. Bcme, of Washington, D. C. (Robert E. Healy apcl
Martin A. Morrison, both of 'Vashington, D. C., on the brief), for
respondent.
Before MooRMAN, HrcKENLOOPER and SIMONs, Circuit Judges.
SIMONs, Circuit Judge:
Nashville, Tenn., if not the center of the flour industry in the
South, is at least the [582] largest center of the self-rising flour
industry in the South, if not in the world. The six petitioners are
all located in Nashville; they sell self-rising flour throughout the
Southeastern States, in interstate commerce, and have built up a
substantial industry. If not originators of the process of mixing
self-rising flour, nor even its first producers, they were undoubtedly
early in the field, and in some respects pioneers in the industry, one
of the petitioners having commenced business in 1902, and the others
at dates from 1905 to 1925.
" Self-rising flour " is used extensively throughout the South in
making griddle cakes, biscuits, and other hot breads, and consists of
flour with salt, soda, and phosphate added in proper proportions and
properly mixed. The petitioners buy their flour from grinding
mills, but are not themselves grinders of wheat into flour. They
also market a commodity called "processed flour." This is a blend
of two or more flours of different content with a small percentage of
phosphate. " Processed flour" tends to counteract an overdose of
soda in the hands of an unskilled housewife, and restores to some
extent the mineral content of flour removed in the grinding process.
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All of the petitioners in their corporate or partnership names use
the words "mill" or "milling." They also represent themselves as
manufacturers. Considerable machinery is required for the making
of self-rising and processed flour. Mills that grind wheat into flour
and sell in the Southeastern States also produce self-rising flour.
The process used by the grinding mills is substantially the same as
that of the petitioners, and requires substantially the same machinery and the same amount of time. The petitioners' product, and
that of the grinding mills, are in active competition in the territory.
There is also evidence that petitioners' product for some time came
into competition with the product of one or two concerns in the same
business which did not represent themselves as mills or milling companies. This competition, however, was never substantial, and it is
doubtful on the record whether it still exist~. Most of the petitioners
were in the self-rising flour industry before the grinding mills undertook to produce the commodity, although one or two of the petitioners may have begun their enterprises later. Upon occasions some
of the grinding mills buy surplus flour from other grinding mills,
and when this is done the purchasers sell the flour under their own
labels.
Early in the proceedings the petitioners offered by letter, and
again in their amended answers, to add the phrase " Not grinders of
wheat " to their trade or corporate names wherever used, to "cut off
the possibility of deceiving or misleading any purchaser or customer." No attention was paid to the offer, and after a hearing in
one of the cases, and a stipulation adopting the evidence in that case
to all of the other cases, the several orders here reviewed were made by
the Commission, directing the several petitioners to desist from using
the words "mill " or " milling " in their corporate or trade names,
and to cease from making representations that they are manufactltrers of flour, or that the flour sold by them comes direct from manufacturer to purchaser.
The proceedings which led to the orders here complained of were
begun by the respondent under the provisions of section 5 of the
Federal Trade Commission Act. The meaning of the act, its purpose, the extent of the power conferred by it upon the Federal Trade
Commission, and its supplementary relationship to the Sherman
Antitrust Act and the Clayton Act, have frequently been considered
by this court. L. B. Silver Oo. v. Federal Trade Commission, 289
Fed. 985; Proctm· & Gamtble Co. v. Fedeml T1·ade Co1rurnission, 11
F. (2d) 47; Berkey &: Gay Furnitwre Co. v. Federal Trade Commission, 42 F. (2d) 427; Raladam Co. v. Federal T1·ade Commission, 42 F. (2d) 430; Ohio Leather Co. v. Federal Trade Comm·i8sion, 45 F. (2d) 39; Federal Trade Commission v. Good-Grape Co.,
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45 F. (2d) 70. The issues here presented do not, in our opinion,
require, nor does their novelty now invite the careful study there
pursued, nor the painstaking argument there presented. It is settled that a complaint may be filed by the Commission, interstate
commerce being involved, only if it shall appear among other things
that a proceeding would be to the interest of the public, that the
public interest must be specific and substantial, that this requirement
is not satisfied by proof that there has been misapprehension and
confusion on the part of purchasers, or even that they have been deceived. Federal Trade Commission v. J{lesner, 280 U. S. 19. Federal
1'1·ade Oomrnisswn v. Raladam Oo., 283 U. S. 643.
It is clear from the J{lesner case that public interest in an unfair
practice may be [583] said to exi&t only when a substantial part
of the purchasing public is injuriously affected by it or has suffered
a loss. " It is not claiml'd that the article supplied by Klesner was
inferior to that of Sammons, or that the public suffered otherwise
financially by l{lesner's use of the words "Shade Shop." The mere
fact that it is to the interest of the community that private rights
be respected is not enough to support a finding of public interest.
Public interest is sometimes said to exist when the unfair method employed threatens the existence of present or actual competition,
when the circumstances involve flagrant suppression of the weak by
the strong, or when the individual loss is small, but the aggregate is
so serious and widespread as to make the matter of public consequence.
There is here manifestly no threat to competition. Such effect
as the Commission's orders may have upon the active competition
that now exists will be in the direction of stifling rather than of
preserving it. There is no oppression of the weak by the strong,
the grinding millers being strong concerns organized into powerful
trade organizations, and the record fails wholly to establish any
injury to the public or any loss suffered by it, either individually
or in the aggregate.
It is not shown that the petitioners' product is injurious to the
consumer, or that it is in any way different from or inferior to the
product of their competitors. Nor did the Commission so find.
The Commission goes no further than to conclude that when the
terms "mills " or " milling company " or " manufacturer of flour "
are used in the flour industry, it is generally understood by dealers
and the purchasing public to mean a concern that grinds wheat into
flour; that many dealers and consumers prefer to buy flour that
comes directly from a concern that grinds the wheat into flour,
rather than from one that buys the flour from n grinding concern,
because they think that they get from such grinding concern a more
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uniform product, or better product for less money; that many persons have been buying petitioners' flour because from the use of such
words or terms in the names under which they do business they
believe that they are manufacturers of flour. There is no finding
that either dealer or consumer obtained an inferior product, or a
product other than he sought to purchase. The case differs, therefore, in the essential prerequisite of public injury from Federal
Trade Commission v. Winsted Co., 258 U.S. 483, and Federal Trade
Commission v. Good-Grape C">., supra. Failing to see any public
injury, or financial loss in the methods of competition here reviewed,
we find no public interest exists, much less one that is specific and
substantial. If there is any deception in the petitioners' representations or trade names, it amounts at most to a private wrong, as in
the Klesner case, and one not to be redressed by action of the
Commission.
Another finding upon which the Commission's conclusions are
based remains to be noted. The Commission found that the petitioners do not have or maintain a laboratory for testing or analyzing
flours which they buy or sell; that they use only the paddle test, by
which the characteristics or qualities of flour can not be determined.
Assuming this finding to be based upon substantial evidence, we fail
to see the appropriateness of the desist order to the evil, if any
such exists. Berkey & Gay Furniture Co. v. Commission, supra.
The orders of the Commission in all of the six cases must be set aside
and held for naught.
INDIANA QUARTERED OAK CO. v. FEDERAL TRADE
COMMISSION 1
(Circuit Court of Appeals, Second Circuit. May 9, 1932)
TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY·No.

80Y.z,

Circuit Ccurt of .Appeals has original jurisdiction in matter of setting
aside or modifying orders of Federal Trade Commission (Jud. Code sec. 128
(28 USC.A sec. 225); Federal Trade Commission .Act sec. 5; 15 USC.A.
sec. 45).
TRADE-MARK"' AND TRADE-NAMES AND UNFAIR CoMPETITION KEY-No.

80%.

Cireuit Court of .Appeals, on good cause shown and where equity demands,
may vacate its desist order entered in proceeding to review Federal Trade
Commission's order.
164.
Power to modify Injunctive order on good cause shown and where equity
demands is inherent in equity court.

INJUNCTION KEY-NO.

1 Reported In ~~~ F. (2d) 182. Original case reported In 26 F. (2d) 840.
be!ore the Commission see 11 F. T. c. 271.
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TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-No. 80lf.!.

In proceeding to review Federal Trade Commiss!cn's order, order of
affirmance, directing petitioner to desist from de~:;ignating woods, not in
mahogany family, as "mahogany" or " Philippine mahogany", held, under
circumstances, to require modification so as to permit petitioner to use latter
term.
Circumstances disclosed that, after Circuit Court of .Appeals entered
its order and mandate, Federal Trade Commission [183] began investigation in connection with other dealer;; ln same woods coming from Philipplne.s; that investigation made by Commission satisfied it that using
qualifying term " Philippine" in sale of such wood and selling it as
"Philippine mahogany" would eliminate the unfair competition charged
against petitioner originally ; and that, if order to cease and desist in its
original form should stand against petitioner, it would be unable fairly
to compete with its competitors who were permitted by Commission to
use term "Philippine mahogany,, after such subsequent investigation.•

(The syllabus is taken from 58 F. (2d) 182)
On motion to modify an order and decree to cease and desist
entered herein (26 F. (2d) 340).
Motion granted.
Harry D. Nims, of New York City, for petitioner.
Robert E. Healy, of Washington, D. C., chief counsel for Federal
Trade Commission.
Before MANTON, SwAN, and CHASE, Circuit Judges.
MANToN, Oirmdt Judge:
An order was issued against the petitioner, on August 16, 1927, to
cease and desist from advertising, selling or offering for sale certain
woods of the Philippine Islands as mahogany or Philippine mahogany. An application was made by the petitioner to review the order
in this court and the order was affirmed on May 14, 1928. See
Indiana Quartered Oalc Oo. v. Federal Trade Commission (CCA),
26 F. (2d) 340; certiorari denied, 278 U. S. 623. The order and
mandaw of this court was entered against the petitioner on October
14, 1929. It required the petitioner to refrain from designating its
goods as mahogany or Philippine mahogany.
It appears from the petition now filed that at the time of the
entry of the order to cease and desist against the petitioner, other
dealers and users of similar woods of the Philippine Islands were
• The original decrees In four other Ph!llpplne mnhogany cnses were correspondingly
modified so as to permit the use of the word " mahogany," It accompanied by the word
"Philippine" as opplled to Philippine timber of the species herein concerned. The cases,
r~ported In 11 F. T. C. nt 248, 293, and 313, follow:
Hammond Lumber Co. (p. 313) ; Klrschmann Hardwood Co. (p, 293) ; Robert Dollar Co.
(p. 313). Circuit Court of Appeals for the Ninth Circuit at Sun Francisco, on June 7,
193:!.
Thomas E. Powe Lumber Co. (p. 248). Circuit Court of Appeals for the Eighth Clr·
cult on June 10, 1932.
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established in business and they advertised, sold, and designated their
same woods as Philippine mahogany. Subsequent to the order of
affirmation of this court, these dealers petitioned the Federal Trade
Commission to institute new proceedings against one of their number,
alleging that a more complete disclosure of the facts regarding the
subject matter would effect a different result. This the Federal
Trade Commission did, selecting the Gillespie Furniture Co. of Los
Angeles, Calif., as respondent, and issued its complaint against it on
December 14, 1929. The allegations of that complaint were the same
as contained in the complaint issued against this petitioner. An
answer was filed, the trial proceeded on the issues thus framed, and
a very voluminous record of 8,000 pages was made. On this record,
the Federal Trade Commission, one commissioner dissenting, dismissed the complaint against the Gillespie Furniture Co. Between
the time of the issuance of the complaint against the Gillespie Furniture Co. and the dismissal of that complaint by the Commission, complaints were filed against 14 other dealers or users of the same kind
of wood, also advertised and sold as Philippine mahogany. Subsequent to the dismissal of the petition against the Gillespie Furniture
Co. these complaints were dismissed by the Commission upon a stipulation and order of dismissal reading:
Respondent hereby stipulates and agrees that in its sale, description, and
advertisement of the wood of the Philippine Islands which It has heretofore
designated and described as "Philippine mahogany" and articles of commerce
made therewith, it will not employ the word " mahogany " in connection with
the sale of said wood without the modifying term "Philippine."

It is here alleged that the 15 dealers referred to above, against
whom complaints were issued, and other dealers and users of the
same wood who are not bound by the orders of any court do now
freely advertise, sell, and designate their wood and products composed thereof by the common and accepted name of Philippine
mahogany, whereas this petitioner by reason of the order and decree
of this court is restrained from designating its same wood by that
designation. The petition alleges that the defendant is handicapped
in responding to the invitations to bid offered by architects and
builders when Philippine mahogany is designated in the specifications and therefore is not free to compete with other dealers in the
same wood. It claims it is thus penalized by reason of the order of
this court while its competitors are under no restraint, due to the
subsequent action taken by the respondent with reference to its competitors. It points out that similar orders were entered against other
dealers in the Eighth and Ninth Circuit Courts of Appeals, and that
the Federal Trade Commission on April 15, 1932, directed its chief
counsel to prepare a petition to [184] be filed in those courts, in which
the Federal Trade Commission and the dealers against whom orders
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of the court were entered, similar to the order against this petitioner,
will jointly ask for a modification so that they will be free to designate their wood as Philippine mahogany and not as mahogany without qualification.
The prayer for relief is that this court modify its former order and
decree to the extent of permitting petitioner to be free to use the
term" Philippine mahogany" consistent with the order of the Commission entered against the 14 other dealers and users of wood, or that
we vacate our order and decree so entered and remand the proceedings, together with the record therein, to the Federal Trade Commission for further consideration.
The Circuit Courts of Appeals are granted exclusive jurisdiction
to enforce, set aside, or modify orders of the Commission. Judicial
Code, section 128, 43 Stat. 813 (28 USCA sec. 225); Federal Trade
Commission Act, section 5, 38 Stat. 719 (15 USCA sec. 45). This
court therefore has original jurisdiction in the matter of setting
aside or modifying orders of the Commission. With such original
jurisdiction, it has the power to vacate its own order upon good
cause shown and where equity demands such action. Such power
is inherent in a court of equity where a modification of an injunctive
order is sought. United States v. Swift & Co., 286 U. S. 106, decided May 2, 1932; In re Jackson, 9 Fed. 493; Lowe v. Prospect Hill
Cemetery Association, 75 Nebr. 85; Larson v. Minnesota Electric
RailMay Oo., 136 Minn. 423.
The allegations of the petition, which are all admitted by the
respondent, set forth sufficient reason why we should modify the
order entered. The subsequent investigation made by the Commission satisfied it that using the qualifying term "Philippine" in the
sale of the petitioner's wood and selling it as" Philippine mahogany"
would eliminate the unfair competition charged against it originally
when this case was here before, and now if the order to cease and
desist in its original form stands against the petitioner it places
it in a position where it would be unable to fairly compete with its
competitors. Under these circumstances, this court should act and
will do so. An order will therefore be entered by this court modifying the order of affirmance directing the petitioner to cease and
desist, so that petitioner will be permitted to use the term "Philippine mahogany" consistent with the provisions of the order of the
Commission entered on November 7, 1931, as against other named
respondents and petitioners in the trade of the petitioner.
Motion granted.
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NORTHAM WARREN CORPORATION v. FEDERAL TRADE
COMMISSION 1
(Circuit Court of Appeals, Second Circuit. June 6, 1932)
No. 300
TBADE-MABKS AND TRADE-NAMES AND UNFAIR Co:MPETITION KEY-NO.

80%.

Purpose of Federal Trade Commission Act is to curb practices which are
unfair and would create monopoly and undue restraint of tra<le (Federal
Trade Commission Act, 15 USCA sees. 41--01).
'l'RADE-1\IABKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-NO.

80%.

Practice, though unethical, would still be beyond purview of Federal
Trade Commission Act, if lacking public interest necessary to support Commission's jurisdiction.
TRADE-1\IABKS AND TRADE-NAMES AND UNFAIR Co:MPETITION KEY-NO.

80:1h.

Business practice, to give Federal Trade Commission jurisdiction, must
be unfair and mislead public.
TBADE-1\IARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-No.

68(1),

Advertising by manufacturer of toilet articles, using admittedly truthful
testimonials without disclosing payment therefor, held not to create monopoly, or undue restraint of trade, so as to constitute unfair competition
(Sherman Antitrust Act, 15 USCA sees. 1-7, 15; Clayton Act, 38 Stat. 730:
Federal Trade Commission Act sec. 5, 15 USCA sec. 45).
Manufacturer of toilet articles and preparations paid to certain wellknown persons of the theatrical and social life of the community substantial sums of money for their consent to use their testimonials with
their signatures thereto, indorsing the manufacturer's protlucts. The
Federal Tmde Commission found that the statements contained in the
testimonial were truthful expressions of opinion of and concerning
manufacturer's products. Manufacturer, however, in using testimonials
for advertising, did not disclose that It had paid substantial sums of
money therefor.

(The syllabus is taken from 59 F. (2d) 196)
Petition by Northum Warren Corp. to review order of Commission directing it to cease and desist its methods of advertising.
Order reversed.
Breed, Abbott & Morgan, of New York City (Dana T. Aclcerly
and Edward A. Oralghill, jr., both of New York City, of counsel),
for petitioner.
Robert E. Healy, chief counsel, Federal Trade Commission, Martin A. Morrison, assistant chief counsel, and Richard P. Wldteley,
all of Washington, D. C., for respondent.
Blake & Vorhees, of New York City (Clinton H. Blake, jr., and
Miner lV. Tuttle, both of New York City, of counsel), amicus curiae.
1

Reported In 59 F. (2d) 106. Case before Commission reported In 111 F. T. C. 389.
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Oo,v-ington, BuPlittg & Rublee, of Washington, D. C. (J. Harry
Covington and Dean Acheson, both of ·washington, D. C., and H.
Thomas A us tern, of New York City, of counsel), for Standard
Brands.
·
Before MANTON, SwAN, and CHASE, Circuit Judges.

.•

MANToN, Circuit Judge:
This is a petition to review an order of the Federal Trade Commission of December 14, 1931, ordering the petitioner to cease and
desist in its advertising and use of testimonials and endorsements
of its toilet articles and preparations, for which testimonials or
indorsements the petitioner has paid substantial sums of money without disclosing that fact in the advertisments. The petitioner concedes that it paid to certain well-known persons of the theatrical
and social life of the community, substantial sums for consent to use
their testimonials with their signatures thereto. The statements
contained in the tes[l97]timonials, the Commission expressly found,
were truthful expressions of opinion of and concerning petitioner's
products. They accurately set forth the opinion of each of the several authors of the testimonials or recommendations. The Commission, however, found that the failure to disclose that the petitioner
paid substantial sums of money to the persons named for the testimonials "has the capacity and tendency to mislead and deceive the
ultimate purchasers of said preparations into the erroneous belief
that said testimonials are entirely voluntary and unbought, and tends
to and does divert trade from competitors who do not use purchased
testimonials in advertising their products."
The petitioner is a New York corporation engaged in manufacturing toilet articles, and particularly preparations for the care of
finger nails and cuticle'which are sold under the trade name of Cutex.
These preparations are sold in interstate commerce through jobbers
and retailers. It has an annual sales volume of between two and
three million dollars.
The question is therefore presented whether Congress has conferred upon the Federal Trade Commission jurisdiction, in the interest of the pubiic, to prohibit as an unfair method of competition,
tending to create a monopoly or unduly to restrain trade, the use
of admittedly truthful testimonials, unless accompanied by a staterilent that payment has been made for thier use. 1 There is no claim
of misbranding, falsity or insufficiency in the statement labeling the
product. In such case action by the Commission would be ju~ti
fied under the provisions of the act, for such would be deceptiOn
1 New York Civil Ri;;hts Lnw '(art. 5, sec. GO)
[Conso!. Law~. N. Y. C. 6] forbid~ unY
firm or corporation to use, for n<lvertising purposes or for tile purposes of trade, tile
name, portrait or picture of any living person without having first obtained the written
consent of such person; such use, without consent, is a misdemeanor.
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necessarily tending to promote unfair competition with those who
were selling the true article as the genuine product. Federal Trade
Comrnission v. Eastman Kodak Co., 274 U. S. 619; Federal Trade
Commission v. Western Meat Co., 272 U. S. 554; Berkey & Gay Furniture Oo. v. Federal Trade Commission, 42 F. (2d) 427 (CCA 6).
The quality of the petitioner's products is not brought into question;
nor is there a charge that its prpducts were :inadequately labeled or
so testified to, by testimonials, as to induce the public to purchase
from it under practices of deception. The indorsements are said to
be neither exaggerations nor untruthful.· There is no claim of monopoly. It would seem, therefore, that there was no violation of the
Sherman Antitrust Act or Clayton Act. vVhile the testimonials, if
having merit, may teml to increase the volume of business, still, if an
honest opinion is expressed under the signature of the giver of such
testimonial, the public can not be presumed to be induced to purchase
the petitioner's products in any way or manner that might be said
to tend to divert trade from competitors who do not use testimonials
in advertising their products. It is doubtful if the public is gullible
enough to believe that such testimonials are given without compensation. But, if they are paid for, providing they are truthful, no one
is deceived.
Section 5 of the Federal Trade Commission Act (USC, title 15,
sec. 45; 38 Stat. 717) was recently considered by the Supreme Court
in Federal Tmde Commission v. Raladmn Co., 2-83 U. S. 643, where
the court pointed out that the act was supplementary to the Sherman
Antitrust Act and the Clayton Act, Federal Trade Commission v.
Beech-Nut Oo., 257 U. S. 441, and said:
The object of the Trade Commission Act was to stop in their incipiency those
methods of competition which fall within the meaning of the word "unfair."
* * * In a case arising under the Trade Commission Act, the fundamental
questions are, whether the methods complained of are "unfair," and whether,
as in cases under the Sherman Act, they tend to the substantial injury of the
public by restricting competition in interstate trade and "the conimon liberty
to engage therein." The paramount aiin of· the act is the protection of the
public from· the evils likely to result ft•om the destruction of competition or the
restriction of it in a substantial degree, and this presupposes the existence
of some substantial competition to b~. affected, since the publi~ is not con·
ceri:ted in the maintenance of competition which itself is without real substance.
Compare Interna_tio1wl Shoe·oo. \'.Federal Trade Oom~iission, 280 U. S. 291."

The Supreme· Court, referring to the words "unfair method of
competition," said in Federal Trade'Oommission v. Grdtz,· 253 U. S.
421, at page 427:
They are clearly inapplicable to practices neyer heretofore regarded as
opposed to good morals because characterized by deception, bad faith, fraud
or oppression, ~r as against public policy because of the.ir dan[198]gerous
tendency unduly to hinder competition or create monopoly.
•O

~
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The Federal Trade Commission Act does not purport to establish
a decalogue of good business manners or morals. Its purpose is to
strike down at their inception practices which are unfair and which,
if permitted to run their full course, would result in the creation of
a monopoly and an undue restraint of trade. Even if a practice
may be regarded as unethical, it would still be beyond the purview of
the act if it lacks the public interest necessary to support the Commission's jurisdiction. Federal Trade Commission v. Klesner, 280
U. S. 19. The Commission does not suggest that these testimonials
tend to create a monopoly; they do not have a tendency to create an
undue restraint of trade. The strongest argument the respondent
makes is that failure to state the price paid for the testimonial
amounts to deception and misrepresentation concerning the petitioner's product and in that way the petitioner is able to deprive
honest manufacturers of a market. Federal Trade Commission v.
Winsted Hosiery Co., 258 U.S. 483. But where unlawful restraint of
trade has been ordered to be discontinued it has always appeared that
there was some dishonesty in labeling or marketing the goods. Federal Trade Commission v. Winsted Hosiery Co., supra/ Guarantee
Veterinary Co. v. Federal Trade Commission, 285 Fed. 853 (CCA 2);
Royal Baking Powder Co. v. Federal Tmde C011unission, 281 Fed.
744 (CCA 2); Procter & Gamble v. Federal Trade Commission, 11 F.
(2d) 47 (CCA 6). In order that the Commission proceed in the
public interest, the courts have insisted not only upon a showing that
the practice is unfair and disapproved, but also that the public are
misled thereby. Federal Trade Commission v. Klesner, supra.
The use of testimonials, which are truthfully stated under the
signature of the giver, can not in any sense be regarded as unfair
competition or as involving a tendency to restrain competition unduly, and the Commission was without jurisdiction to interfere. In
New Jersey Asbestos Co. v. Federal Trade Commission, 264 Fed.
509, this court held that a long-standing practice of entertainment
of buyers and employees of customers, such as furnishing liquor,
cigars, meals, and theater tickets is not an unlawful practice giving
the Commission jurisdiction to act. In Ostermoor & Co. v. Federal
Trade Commission, 16 F. (2d) 962, we held that an advertisement
showing a picture of a mattress uncovered at one end and extending
to a surprising degree, exaggerating the actual thickness and resiliency of the layers, was not an unfair method of competition.
We said:
In our judgment, this pictorial representation ot the process ot manufacturing
Ostermoor mattresses and or the materials used therein, even though exaggerated as to their characteristics, can not deceive the average pur·
chaser • • •. There is no basis tor the finding that "substantial numbers of
purchasers bad been misled and deceived by the grossly exaggerated pictorial
repretsentatlon."
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Because a prominent person ventures an opinion without being
requested to do so is no guaranty either of veracity or good judgment.
If the testimonials involved here represent honest beliefs of the
indorsers, there is no misrepresentation concerning the product, and
no unfair competition is created. We have no right to presume that
indorsers of commercial products falsify their statements because
they have received compensation. There are no misrepresentations
and the Commission was without jurisdiction.
Order reversed.

APPENDIX
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FEDERAL TRADE COMMISSION ACT

1

[Approved Sept. 26, 1914]
[PuBLic-No.

203-63n

CoNGREss]

[H. R. 15613]
AN ACT To create a Federal Trade Commission, to define Its powers and duties, and
for other purposes.

See. 1. CREATION AND ESTABLISHMENT OF THE COM.
MISSION. (38 Stat. 717; 15 USCA., sec. 41.)

Be it enacted by the Senate and House of Representatit•es of the United States of America in Congress assembled, That a. commission is hereby created and established, to be known as the Federal Trade Commission
(hereinafter referred to as the commission), which shall
be com[718]posed of five commissioners, who shall be ap- Five commission.
.
d by t h e p res1"d ent, b y an d Wl'th th e a d VICe
•
Appointed
pomte
an d con- ers.
by President,
by
. and with etc.
sent 0 f t h e Senate. N Ot more t h an t h ree 0 f t h e COffiffilS- Not more than
•
• 1 party. Th e political
three from
same
swners
s h a II b e mem b ers o f t h e same po }'1tlca
part;r.
first commissioners appointed shall continue in office for
terms of three, four, five, six, and seven years, respectively,
from the date of the taking effect of this Act, the term of
each to be designated by the President, but their successors shall be appointed for terms of seven years, except T~rm. seven
that any person chosen to

fill

a vacancy shall be appointed years.

only for the unexpired term of the commissioner whom he
t Reported decisions or the courts ror the Ilerlod covered by this volume (Dec. 24,
1931, to July 17, 1932, inclusive) and arising under this act are printed In full at p. 657 et
seq. Previously reported decisions wlll be found set forth In Appendix II ot Volumes IIXIV, Inclusive, or the Commission's Reports, and In volume 15 at p. !i97 et Req. Dec!·
slons handed down prior to Jan. 1, 1930, may also be found compiled and indexed In the
Commission publication entitled "Statutes and Decisions-Federal Trade Commls·
sion-1914-1929."
Note should also be made or the esse of CroweU v. BtfliOft, Feb. 23, 1932, 285 U. S. 22,
In which the Supreme Court gave extensive consideration to questions involved In
Judicial review of fact-finding bodies.
It should be noted that the jurisdiction of the Commission Is limited by the" Packers
and Stockyards Act, 1921," approved Aug. 15, 1921, ch. 64, 42 Stat. 1~9, sec. 406 of sl\ld
Act providing that "on and after the enactment of this Act and so long as It remains
In effect the FederRI Trade Commission shall have no power or jurisdiction so fnr as
relating to ally matter which by this Act Is made subject to the jurisdiction ol the Sec·
retary [of Agriculture] except In Cllses In which, before the enactn:ent of this Act, com·
plaint has been served under sec. 5 of the Act, entitled •An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,' approved Sept.
26, 1914, or under sec. 11 or the Act, entitled 'An Act to supplement existing laws agilinst
unlawful restraints and monopolies, and for other purposes,' approved Oct. 15, 1914, and
except when the Secretary of Agriculture, In the exercise or his duties hereunder, shall
request or the said Federal Trade Commission that It make investigations and report
In any case."
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Sec. 1. CREATION AND ESTABLISHMENT OF THE COMMISSION-Continued.
CbalrUWI to be
eho8en by com·
mission.
Pursuit other
business prohibIted.
Removal by
President.

shall succeed. The commission shall choose a. chainnllll
from its own membership. No commissioner shall engage
in any other business, vocation, or employment. Any
commissioner may be removed by the President for inefficiency, neglect of duty, or malfeasance in office. A
~a;!~~x~~~~!~ of vacancy in the commission shall not impair the right of
~,;"c'~!fur.:io~~- the remaining commissioners to exercise all the powers of
ers.
the commission.
:~~~c~~lclally
The commission shall have an official seal, which shall
be judicially noticed.
Sec. 2. SALARIES. SECRETARY. OTHER EMPLOYEES.
EXPENSES OF THE COMMISSION. OFFICES. (38 Stat.
718; 15 USCA, see. 42.)
Commissioner's
sel&rJ, $10,000.

SEc. 2. That each commissioner shall receive a salary of
$10,000 a year, payable in the same manner as the salaries
of the judges of the courts of the United States. The
~re~::;.~~':J~~. commission shall appoint a secretary, who shall receive
M,ooo.
a salary of $5,000 a year, payable in like manner, and it
Other
employees.
shall
have authority to employ and fix the compensation
Salaries tlxed by
Cosnmisolon.
of such attorneys, special experts, examiners, clerks, and
other employees as it may from time to time find necessary for the proper performance of its duties and as may
be from time to time appropriated for by Congress.

l

l
l
i

i

In connection with the hl8tory In Congr!ISI of the Federal Trade Com mission Act,
1ee address of President Wilson delivered at a Joint session on Jan. 20, 1914 (Congresllonal Record, vol. 61, pt. 2, pp. 106~1964, e3d Cong., 2d sess.); report of Senator Cum·
mins !rom the Committee on Interstate Commerce on Control of Corporations, Persona,
and Firms engaged in Interstate Commerce (Feb. 26, 1913, 62d Cong., 3d sess., Rept.
No. 1321!); Hearings on Interstate Trade Commission before Committee on Interstate
and Foreign Oommeroe of the House, Jan. 30 to Feb. 16, 1914, 63d Cong., 2d sess.; Inter·
atate Trade, Bearings on Bllls relating to Trust IA!slslat!on before Senate Committee
on Interstate Commerce, 2 vols., 63d Conr., 2d sess.; report of Mr. Covington from the
House Committee on Interstate and Foreign Commeroe on Interstate Trade Com·
mission (Apr. l'- 1914, 63d Cong., 2d sess., Rept. No. 633); a~o part8 2and 3 of said report
presentlni the minority views respectively of Messrs. Stevens and Latierty; report of
Senator New!ands from tbe Committee on Intel'l!tate Commerce on Federal Trade
Commission (June 13, 1914, 63d Con~~:., 2d eess., Rept. No. 697) and debates and speeches,
among others, of Congressmen Covington for (references to Congressional Record, e3d
Cong., 2d aess., vol. 61), part 9, pp. 8840-8849; 9068; 149U..U033 (part 1~); Dickinson lor,
part 9, pp. 9189-111110; Mann against, part 16, pp. 14939-14940; Morgan, Plllt 9, 88~47,
11083-0064, 149(1-14943 (part 15); Sims for, 149((}-14941; Stevena of N. II. lor, 9063 (part 9);
14941 (part 14); Stevens of Minn. lor, 884.9-8863 (part 9); 14933-14039 (part 16); and of
Senaton Borah against, 11185-11189 (part 11); 1123l-11237, 11298-11302, 1160(H1601 (part
12); Brandegee against, 12217-12218, 1222G-12222, 12261-12262, 12410-12411, 1279~12804
(part 13), 13103-13106, 1329')-13301; Clapp a~t~~lwit, 1187)..11873 (part U), 13G61-13065
(part 18), 131~13146; 13301-13302; CwnmlnJ lor, 1110)-1110G (part 11), 11379-UaBQ,
U«7-11468 (part 12), 11628-11639, 12873-12875 (part 13), 12912-12924, 12987-12992, 1304&13052, 14768-14770 (part 15); Hollis lor, 1ll77-11180 (part ll). 12H1-12149 (part 12), 1215112152; Kenyon for, 13156-13160 (part 13); Lewis for, 11302-11307 (part 11), 12924-12933
(part 13); Llpplt a~~:alnet, 11111-llll2 (part 11), 1321D-132111 (part 13); Newlands !«,
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With the exception of the secretary ' a clerk to each tary,
Except
for eecrecommlscommissioner 1 the uttorneys 1 and such speciul experts
und
stoners'
clerks!
•
and such spec al
examiners as the commission may from time to time find :~~~!:sa~sd~~~
necessary for the conduct of its work, all employees of the ::!,1~~:r:,~~~~
commission shall be a part of the cln.Ssified civil service, ~l~T~!Sa;;r~~r•
and shall enter the service under such rules and regulations as may be prescribed by the commission and by the
Civil Service Commission.
• •
• l d'
II Expenses of comAll Of th e expenses of th e commission, me u mg a mission allowed
d
b
paid on pres·
•
·
necessary expenses f or t ransport at Ion mcurre
y the and
entation of Item.
·
b
th
'
I
d
h
•
lzed approved
commissiOners or y eu emp oyees un er t e1r orders, vouchers.
in making any investigation, or upon official business in
any other places than in the city of Washington, shall be
allowed and paid on the presentation of itemized vouchers
therefor approved by the commission.
Commission
may
Until otherwise provided by law 1 the commission may rent
suitable ofrent suitable offices for its use.
flees.
The Auditor for the State and Other Departments shall Audlt1n11 of rooreceive and examine all accounts of expenditures of the counts.
commission.
Sec. 3. BUREAU OF CORPORATIONS. OFFICE OF THE
COMMISSION. PROSECUTION OF INQUIRIES. (38 Stat.
718; 15 USCA, sec. 43.)

SEc. 3. That upon the organization of the commission ~~f:~a~s~ro~~d"
and election of its chairman, the Bureau of Corporations by Commission.
and the offices of Commissioner and Deputy Commissioner of Corporations shall cease to exist; and all pend9930 (part 10), 10376--10378 (part 11), 11081-11101, lll06-1lllG, 11594--11597 (part 12);
Pomerene for, 12876-12873 (part 13), 12993-12996, 13102-13103; Reed against, 11112-11116
(part 11), 11874--11876 (part 12), 12022-12029, 1215o--12151, 12539--12551 (part 13), 1293312039, 13224--13234, 14787-14791 (part 1~); Robinson for, 11107 (part 11), 11228-11232;
Saulsbury for, 11185, 11591-11594 (part 2); Shields against, 13056--13001 (part 13), 1314613148; Sutherland against, 11601-11604 (part 12), 1280/i--12817 (part 13), 1285/i--1286~,
12080-12986, 1305/i--13056, 13109-13111; Thomas against, 11181-11186 (pnrt 11), 1159&-11000 {part 12), 12862-12869 (part 13), 1297&--121l80; Townsend against, 11876-11872 (part
12); and Walsh for, 1305,..130M (part 13).
See also Letters from the Interstate Commerce Commission to the chairman oC the
Committee on Interstate Commerce, submitting certain suggestions to the bill creat1n1
an lnterstata Trade Commission, the first bein11 a letter from Hon. C. A. Prouty dated
Apr. 0, 1014 (printed for the use of the Committee on Interstate Comm!rce, 63 Con~:.,
2d sess.); Jetter Crom the ComDliMioner of Corporations to the chairman of the Committee on Interstate Commerce, transmittln1 certain su~rgestions relative to the bill
(H. R. 15613) to create a Federal Trade Commission, flret letter dated July 8, 1914 (printed
for the use oC the Commlttee on Interstate Commerce, 63d Coni., 2d sess.); brief by the
Bureau of Corporations, relative to sec. 5 ol the bill (II. R. 15613) to create a Federal
Trade Commission, dated Aug. 20, 1914 (printed for the W!8 of the Committee on Interstate Commerce, 83d Con~:., 2d sesa.); brief by George Rublee relative to the conn
review In the bill (H. R. 15613) to create a Federal Trade Commission, dated Aug. 25,
1914 (printed Cor the W!e of the Commlttee on Interstate Commerce, 63d Cong_, 2d sess.);
and dissentlnll opinion of JW!tlce Brandeis In Federal Trade Com minion v. Gratz, 253
U. 8. 421, 429-442, (Bee case also In Vol. II oC Commission's Decisions, p. 664 at pp.
676-670, and In "StatuteaiUld Declsiona," etc., 60, U-81.
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Sec. 3. BUREAU OF CORPORATIONS. OFFICE OF THE
COMMISSION. PROSECUTION OF INQUIRIES.-Contd.

ing investigations and proceedings of the Bureau of Corporations shall be continued by the commission.
Clerks, employ·
All clerks and employees of the said bureau shall be
ees, records, papers, property,
transferred
to and become clerks and employees of the
appropriations
transferred to
commission
at their present grades and salaries. All
Co.mmlaBIOD.
records, papers, and property of the said bureau shall
become records, papers, and property of the commission,
and all unexpended funds and appropriations for the use
and maintenance of the said bureau, including any allotment already made to it by the Secretary of Commerce
from the contingent appropriation for the Department
of Commerce for the fiscal year nineteen hundred and
fifteen, or from the departmental printing fund for the
fiscal year nineteen hundred and fifteen, shall become
funds and appropriations available to be expended by the
commission in the exercise of the powers, authority, and
duties conferred on it by this Act.
Principal
omcebut
In
[719] The principal office of the commission shall be in
Washington,
Commission
may
th
· a ll"1ts
meet elsewhere.
e Cl"ty of W ash"mg t on, b u t 1"t may mee t an d exerCise
powers at any other place. The commission may, by one
May
prosecute
any Inquiry any- or more of its members 1 or by such examiners as it may
8l!~~. 1 n United designate, prosecute any inquiry necessary to its duties
in any part of the United States.
Sec. 4. DEFINITIONS.

"Commeroe."

•corporation."

(38 Stat. 719; 15 USCA, sec. 44.)

SEc. 4. That the words defined in this section shall have
the following meaning when found in this Act, to wit:
"Commerce" means commerce among the several
States or with foreign nations, or in any Territory of the
United States or in the District of Columbia, or between
any such Territory and another, or between any such
Territory and any State or foreign nation, or between
the District of Columbia and any State or Territory or
foreign nation.
"Corporation" means any company or association
incorporated or unincorporated, which is organized to
carry on business for profit and has shares of capital or
capital stock, and any company or association, incorporated or unincorporated, without shares of capital or
capital stock, except partnerships, which is organized to
carry on business for its own profit or that of its members.
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"Documentary evidence" means all documents, papers, ~·;?g~=-~~tary
and correspondence in existence at and after the passage
of this Act.
,
"Acts to re~ulate
"Acts to reguIate commerce" means the Act entitled commerce.''
"An Act to regulate commerce," approved February fourteenth, eighteen hundred and eighty-seven, and all Acts
amendatory thereof and supplementary thereto.
"Antitrust acts" means the Act entitled "An Act to" Antitrust acta.''
protect trade and commerce against unlawful restraints
and monopolies," approved July second, eighteen hundred and ninety; 2 also the sections seventy-three to
seventy-seven, inclusive, of an Act entitled "An Act to
reduce taxation, to provide revenue for the Government,
and for other purposes," approved August twentyseventh, eighteen hundred and ninety-four; and also the
Act entitled "An Act to amend sections seventy-three and
seventy-six of the Act of August twenty-seventh, eighteen
hundred and ninety-four, entitled 'An Act to reduce taxation, to provide revenue for the Government, and for
other purposes,' " approved February twelfth, nineteen
hundred and thirteen.
Sec. 5. UNFAIR COMPETITION. COMPLAINTS, FINDINGS, AND ORDERS OF COMMISSION. APPEALS. SERV·
ICE.• (38 Stat. 719; 15 USCA, sec. 45.)

h d f
..
.
Unfair methods
.
S EC. 5. That un f au met o s o competition m com- unlawful.
merce are hereby declared unlawful.
. . IS
• h ere by empowered an d d'1rected to prevent.
Commission to
llanka
The comm1ss10n
,
.
and common carprevent persons, partnersl ups, or corporations, except riers excepted.
banks, and common carriers subject to the Acts to regulate commerce, from using unfair methods of competition
in commerce.
Whenever the commission shall have reason to believe ~~~~~~~~fn1° '•
. or corpora t'wn h as when
unfair
method used and
th a t any sueh person, par t nersh1p,
been or is using any unfair method of competition in ~t~ubllc Intercommerce, and if it shall appear to the commission that
a proceeding by it in respect thereof would be to the interserve same
on
' 1't sh a11'Issue an d serve upon sueh person, To
es t of th e pu bl1c,
respondent
with
partnership, or corporation a complaint stating its charges notice ol bearin&.
in that respect, and containing a notice of a hearing upon
For text of Sherman Act, see p. 734.
of Commission under this section limited by sec. 406 of the "Packers
and Stockyards Aot, 1921," apJ>roved Aug. 15, 1921, ch. 64, 42 Stat. 169. See third
paragraph of footnote on p. 695.
Provisions against unfair methods of competition extended by Export Trade Act (see
sec. 4, p. 732) to Include such methods used In export trade against competitors.
I

1 1urisdiction
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Sec. 5. UNFAIR COMPETITION. COMPLAINTS, FINDINGS, AND ORDERS OF COMMISSION. APPEALS. SERVICE-Continued.

a day and at a place therein fixed at least thirty days
after the service of said complaint. The person, partnership, or corporation so complained of shall have the
right to appear at the place and time so fixed and show
cause why an order should not be entered by the commission requiring such person, partnership, or corporation
to cease and desist from the violation of the law so charged
Intervention
al·
• sal'd comp1am
· t . Any person, part nershi p, or corporalowed on applica- m
~~:.nd good
tion may make application, and upon good cause shown
may be .allowed by the commission, to intervene and
Testimony to be appear in said proceeding by counsel or in person.
The
reduced to writtestimony in any such proceeding shall be reduced to
Ing and med.
writing and filed in the office of the commission. If upon
rr!ted,
ntetilod probib· such hearing the commission shall [720] be of the opinion
Commission
~ ~r~k:t.!'IT~tten that the method of competition in question is prohibited
thidings, andgto by this Act, it shall make a report in writing in which it
Issue and serve
order to cease and shall state its findings as to the facts 7 and shall issue and
desist on respond·
ent.
cause to be served on such person, partnership, or corporation an order requiring such person, partnership, or
corporation to cease and desist from using such method
Modiflratlon or of competition. Until a transcript of the record in such
setting aside by
the Commission hearing shall have been filed in a circuit court of appeals
of Ita order.
of the United States, as hereinafter provided, the commission may at any time, upon such notice and in such manner as it shall deem proper, modify or set aside, in whole
or in part, any report or any order made or issued by it
under this section.
Di sobedAienc eiof
If such person, partnership, or corporation fails or
or<1er.
pp1 cation to Circuit
neglects
to obey such order of the commission while the
Court of Appeals
by OommlssJon. same is in effect, the commission may apply to the circuit court of appeals of the United States, within any
circuit where the method of competition in question was
used or where such person, partnership, or corporation
resides or carries on business, for the enforcement of its
order, and shall certify and file with its application a
transcript of the entire record in the proceeding, including
all the testimony taken and the report and order of the
~~iii~~ ~lr~ourt. commission. Upon such filing of the application and
:.lfi~~Tgi; ~~'Ji~ transcript the court shall cause notice thereof to be served
~J~~·8~:~:g upon such person, partnership, or corporation and therelion'• order.
upon shall have jurisdiction of the proceeding and of the
Respondent to
have right to ap·
pear and show
cause, etc.
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question determined therein, and shall have power to make
and enter upon the pleadings, testimony, and proceedings
set forth in such transcript a decree affirming, modifying,
• as1'd e t h e ord er of t h e commission.
• •
Th e find'mgs ftndlng!.
Commission'•
or settmg
con·
•
•
h
f
'f
d
b
.
elusive
If IUP·
of t h e comss10n as to t e acts, 1 supporte y test!- ported by teatl·
mony, shall be conclusive. If either party shall apply to mony.
• l eVI•d ence, an d additional
Introduction
t h e court f or Ieave to a dduce a ddi tiona
evl·of
•
f
•
f
h
t
th
t
h
ddi
dence,
lfreasona·
sh a II sh ow t o th e sa tis action o t e cour
a sue a - ble grounds ror
·
I ev1'dence IS
• matena
• 1 and t h at t h ere were reasona ble theretofore.
fllllure to adduce
tiona
grounds for the failure to adduce such evidence in the
• •
MayCom.nlssion.
be taken b•
.
b efore t h e comnnss10n,
proceedmg
t h e court may ord errore
such additional evidence to be taken before the commission and to be adduced upon the hearing in such manner
and upon such terms and conditions as to the court may
• • may IDO d'f
• find'mgs make
Oommilll!ion
seem proper. The COffiffilSSlOn
1 Y ItS
new or m&J
mod!fled
.
b
f
h
as to t h e facts, or rnak e new fi n dmgs, y reason o t e by reason ftndinea
thereof.
additional evidence so taken, and it shall file such modified
or new findings, which, if supported by testimony, shall
be conclusive, and its recommendation, if any, for the
modification or setting aside of its original order, with the
• 1 ev1'd ence. The JU
• dgment and Judgment
and to
return of sueh a ddi tiona
decree subJect
review
upon
rer·
d ecree oI t h e court sh a11 b e fi naI, except t h at t h e same tiorari, but othershall be subject to review by the Supreme Court upon wiseftnal.
certiorari, as provided in section two hundred and forty
of the Judicial Code.
• d b y sueh ord er of t h e commtss10n
• • to spondent
Petition byto nlr•
Any party reqmre
•
f
•
h
h
d
f
•
•
view
to
cease an d d es1st rom usmg sue met o o compet1t10n ceiL'Ie order
and desJA
may obtain a review of such order in said circuit court
of appeals by filing in the court a written petition praying
that the order of the commission be set aside. A copy of
· • sh a11 b e for thWl'th served upon th e comm1s• Tobe!ervedon
sue h petitiOn
commi•slon.
sion, and thereupon the commission forthwith shall certify
and file in the court a transcript of the record as hereinbefore provided. Upon the filing of the transcript the court
• • d'1ct10n
• to a ffirm , se t as1•d e, or 1arladlotlon
of
ahall have t h e same JUns
court or Appeal•
modify the order of the commission as in the case of an ~~:n~;~~~u. · b y t h e comm1sston
• • f or th e enforcement of 1ts
• mlMlon
and 1
app11cation
Oommi;sion•
order, and the findings of the commission as to the facts, if ~:~~~:!~narly
supported by testimony, shall in like manner be conclusive.
The jurisdiction of the circuit court of appeals of the=~~~~~~!.
United States to enforce, set aside, or modify orders of the
commission shall be exclusive.
•
• t h e cucwt
• • court of appea1s s hall b e have
Proceedings
to
Such proceedmgs
m
precedence
given precedence over other cases pending therein, and over other c~~BN.
shoJI be in every [721] way expedited. No order of the
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Sec. 5. UNFAIR COMPETITION. COMPLAINTS, FINDINGS, AND ORDERS OF COMMISSION. APPEALS. SERVICE-Continued.
Lla~lllty under
antitrust acts not
atrerted.
Service of Com·

mission's com-

plaints, orders,
and other processes.
Personal; or

Atomceorplace
of business; or
By registered
mall.

Verlfled return
by person serv·
lng, and return
post-office r&cel pt, proof of
MrVIcl.

commission
or• judgment of the court to enforce the same
•
shall many w1se relieve or absolve any person, partnership,
or corporation from any liability under the antitrust acts. 4
Complaints, orders, and other processes of the commission under this section may be served by anyone duly
authorized by the commission, either (a) by delivering a
copy thereof to the person to be served, or to a member of
the partnership to be served, or to the president, secretary,
or other executive officer or a director of the corporation
to be served; or (b) by leaving a copy thereof at the principal office or place of business of such person, partnership,
or corporation; or (c) by registering and mailing a copy
thereof addressed to such person, partnership, or corporation at his or its principal office or place of business. The
verified return by the person so serving said complaint,
order, or other process setting forth the manner of said
service shall be proof of the same, and the return postoffice receipt for said complaint, order, or other process
registered and mailed as aforesaid shall be proof of the
service of the same.
Sec. 6. FURTHER POWERS.•

(38 Stat. 721; USCA, sec. 46.)

SEc. 6. That the commission shall also have powerio':J;~~~~ro~·~a(a) To gather and compile information concerning, and
~~~:ti:a~~ ~~;~- to investigate from time to time the organization, business,
reference
to bus!or- con d uc t , prac t'ICes, an d managemen t o f any corpora t'wn
ganl 7.allon,
ness, etc., of cord m
• commerce, excep t'mg b an Irs, an d common
~orations, except engage
;o~~!~~r~~w- carriers subject to the act to regulate commerce, and its

relation to other corporations and to individuals, associations, and partnerships.
Torequlrean·
(b) T 0 reqUire,
· by generaI or speC18.
· I orders, corporanual
or special r&ports
fro.n
corpot'
d
•
t'
rations, except
wns enga.ge m commerce, excep mg bank s, an d com!:o~k~J!r~~- mon carriers subject to the Act to regulate commerce, or
any class of them, or any of them, respectively, to file
with the commission in such form as the commission may
prescribe annual or special, or both annual and special,
• For text of Sherman Act, see p, 734. As enumerated In last paragraph of sec. 4 of
this act, see p. 699.
• Provisions and penalties of sees. 6, 8, 0, and 10 of this act made applicable to the
jurisdiction, powers, and duties conferred and Imposed upon the Secretnry of .Agriculture by sec. 402 of the "Packers and Stockyards .Act, 1921," approved .Aug. 16, 1921,
ch. 64, 42 Stat. 159.
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reports or answers in writing to specific questions, furnishing to the commission such information as it may require
as to the organization, business, conduct, practices,
management, and relation to other corporations, partnerships, and individuals of the respective corporations
.
· wn· t'mg. S uch reports be
Bucb
report~ to
fil rng
sueh repor t s or answers ill
under
oa.tb or
•
th
otherwise,
an d answers sh aII b e rna d e un d er oa th , oro th erw1se, as e flied wtthtnand
such
commission may prescribe ' and shall be filed with the as
reasonable
period
commission
commission within such reasonable period as the com- may Prescribe.
mission may prescribe, unless additional time be granted
in any case by the commission.
To Investigate{
(c) Whenever a final decree has been entered against either
on own n·
any defendant corporation in any suit brought by the cat!on
ltiat!veoforAappll!torUnited States to prevent and restrain any violation of :lv~~~e~rk~~
the antitrust Acts 1 to make investigation ' upon its own decree
entered
under antltruat
initiative, of the manner in which the decree has been acta.
or is being carried out, and upon the application of the
Attorney General it shall be its duty to make such inves. t'100. It sh a ll t ransmi't to th e Att orney G en era1 a To
find·
t Iga
lugstransmit
and recomreport embodym'g its findings and recommendations as a mendatlonsto
Attorney Oenresult of any such investigation, and the report shall be end
made public in the discretion of the commission.
To direction
lnvest!gat~.
(d) Upon the direction of the President or either on
•
t'Iga t e an d repor t th e f ac t s either
President
or a!·
H ouse o f Congress t o mves
Bouse,
relating to any alleged violations of the antitrust Acts of
leged
violations
antitrust acts.
by any corporation.
To Investigate
(e) Upon the application of the Attorney General to and
make recom·
'mves t'Iga t e an d rnak e recommen d a t'10ns f or th e rea d'JUS t- appllcatlon
mendatlons ~~Aton
'
f
t'
all
d
t
b
torney
General,
men t of th e b usiness o any corpora Ion
ege
o e for readJustment
violating the antitrust Acts in order that the corporation ofbustn.e.~soraJ.
leged v1olat.or of
may thereafter maintain its organization, management, antitrust acta.
and conduct of business in accordance with law
' f rom t'Ime t o t'Ime sue h portiOns
.
To make publlc
o f asltdeemsexped(j) T o rnak e pu blIC
'
f
'
b
'
d
b
't
h
d
d
lent,
portionsob-of
t h e m ormation o tame
y I
ereun er, except tra e Information
secrets an d names o f customers, as 1't sh a ll d eem expe d'tent talned.
' t h e pu blic mteres
'
t ; an d t o rnake annu al an d specia
' 1To
make report•
m
to oon~rress,
together
with reo.
h
.
h
[
reports to t h e C ongress an d to su b nut t ereWlt 722] ommendatlons
•
for a dd'Itwn
• al legxs
• l ation;
•
for new leglsrecommen d at10ns
an d to pro-latton.
'd
f
h
bli
t'
f
'ts
t
d
d
•
'
•
provide for
Vl e or t e pu
ca 10n o I repor s an
eciSIOns m To
publication
of Ita
such form and manner as may be best adapted for public ~r~g:_ta and declinformation and use.
(IJ/n) From time to time to classify corporations and to rations,
To classify
andcorpo•
for th e purpose o f carrymg
• make
rules and
rnak e r ul es an d regu1a t10ns
rezulatlons
lncl·
·
f
thi
A
t
dental
to
adminth
t
OU
e prOVISlOllS 0
S C ,
litration of Act.
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Sec. 6 FURTHER POWERS-Continued.

fo~e~~~e::!~~~n- (h) To investigate, from time to time, trade conditions
~d:!?: ~r~~~~f11 in and with foreign countries where associations, combiUnlted States, ret'
t'
f
f t
h ~"
porting to con- na IOns, or pra.c ICes o manu ac urers, mere an"", or

g:~d:l~~~~ecom· traders, or other conditions, may affect the foreign trade
~:':a'bf.~ adof the United States, and to report to Congress thereon,

with such recommendations as it deems advisable.
Sec. 7. SUITS IN EQUITY UNDER ANTITRUST ACTS.
COMMISSION AS MASTER IN CHANCERY. (38 Stat. 722;
15 USCA, sec. 47.)
.
Ooul1 may ref61'
1ult to Commlslion.

SEc. 7. That in any suit in equity brought by or under
the direction of the Attorney General as provided in the
antitrust Acts, the court may, upon the conclusion of the
testimony therein, if it shall be then of opinion that the
Toueertalnand complainant is entitled to relief, refer said suit to the
report an appro• •
t • h
t
t '
d
prlaterormotde- commission, as a mas er m c ancery, o ascer am an
~:;mission to report an appropriate form of decree therein. The comproceed on notice mission shall proceed upon such notice to the parties and
to parties and 88
presctrlbeEd hy
under such rules of procedure as the court may prescribe,
cour .
xceptlons. Proceed· and upon the coming in of such report such exceptions
lngs 88 In other
equity causes.
may be filed and such proceedings had in relation thereto
court m 8 y adopt as upon the report of a master in other equity causes, but
~{:}:c~~C:!:~ the court may adopt or reject such report, in whole or in
part, and enter such decree as the nature of the case may
in ita judgment require.
Sec. 8. COOPERATION OF OTHER DEPARTMENTS AND
BUREAUS. (88 Stat. 722; 15 USCA, sec. 48.)

r~~lsb~ ;r~e SEc. 8. That the several departments and bureaus of
1
~~a ·~~ofg~r~a- the Government when directed by the President shall furmat 1 on, and to
• h h
• • upon Its
• request, all record s, papers,
detail officials
rus
t e commiSSion,
and employees.
d
.
f
.
.
h
.
. re Iating
. to any corpoan m ormatwn m t etr possession
ration subject to any of the provisions of this Act, and
shall detail from time to time such officials and employees
to the commission as he may direct.
Sec. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN·
DAMUS TO ENFORCE OBEDIENCE TO ACT. (38 Sta.t. 722;
15 USCA, sec. 49.)
Commission to
have access to
documentary
evidence and
rtgbt to copy
1ame.

SEc. 9. That for the purposes of this Act the commission, or its duly authorized agent or agents, shall at all
reasonable times have access to, for the purpose of examination, and the right to copy any documentary evidence
of any corporation being investigated or proceeded
against; and the commission shall have power to require
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by subprena the attendance and testimony of witnesses i'::Ja~~iu~i~~:
and the production of all such documentary evidence duction
nesses and
proof evlrelating to any matter under investigation. Any mem- deuce.
her of the commission may sign subprenas 1 and members aillrmatlons,
Buhpoonas,oatha,
e<th
'
'
dm'
'
t
th
amlnation
of wit'
f
d
an examiners 0
e COmmiSSIOn may a liDS er Oa Snesses. Reception
and affirmations, examine witnesses, and receive evidence. or evidence.
Such attendance of witnesses, and the production of :l~~~~S:Sm~~\,
such documentary evidence 1 may be required from any required
any placefrom
In
place in the United States, at any designated place of United states.
hearing • And in case of disobedience to a subprena the subpama.
Disobedience
to a
Comcommission may invoke the aid of any court of the United mission
may
Invoke aid of any
States in requiring the attendance and testimony of wit- ~~\~d states
nesses and the production of documentary evidence.
Any of the district courts of the United States within ~a~~r0~f~o~t~1•
' ' d'lC t'lOll 0 f W hiCh SUCh mqmry
'
' lS
' Carne
' d Oll may, ence
or subpoona
th e JUriS
an district
court
in case of contumacy or refusal to obey a subprena issued In
furlsdlctlon
lnvol~ed may order
to any corporation or other person, issue an order requir- obedience.
ing such corporation or other person to appear before the
commission, or to produce documentary evidence if so
' ev1'd ence t ouchi ng th e rna tter m
' ques- thereafterpunlshDisobedience
ordere d , or t o gtve
tion; and any failure to obey such order of the court may able as contempt.
be punished by such court as a contempt thereof.
Upon the application of the Attorney General of the Ms~~~~~~o~r~0o~
' d S tates, at t h e request of t h e commission,
• •
U mte
t h e d'1s- appllcatlonofAttorney General to
U
'
d
S
hall
h
•
•
d'
• to enforce
compll·
'
f
h
t rlCt COurts 0 t e mte tates S
ave JUTIS ICtiOn
ance with
Aot.
issue writs of mandamus commanding any person or
corporation to comply with the provisions of this Act or
any order of the commission made in pursuance thereof.
• • may order t es t'1mony t o be t ak en by order
Commission
may
Th e commission
deposltto
01
Peposition in any proceeding or investigation pending at any stage.
under this Act at any [723] stage of such proceeding or
investigation. Such depositions may be taken before any ~~Y~~s~:~~';
person designated by the commission and having power to :i;~~~~ Comadminister oaths. Such testimony shall be reduced to Testimony to be
. . by t h e person ta.kin g t h e d epos1t10n,
..
. reduced
to wrltwntmg
or un der hts
tng, etc.
direction, and shall then be subscribed by the deponent.
Any person may be compelled to appear and depose and ttmony,
Appearance, t.and proto produce documentary evidence in the same manner as ductton
of evl·
deuce may be
witnesses may be compelled to appear and testify and cornpedlled
asb ln
procee mg e1ore
produce documentary evidence before the commission as commission.
hereinbefore provided.
Witnesses summoned before the commission shall be =~~:·~~~for
servY<·es In
aid
the same fees and mileage that are paid witnesses in lt~e
P
U nlted Stetes
the courts of the United States, and witnesses whose court•.
depositions are taken and the persons taking the same
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See. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN·
DAMUS TO ENFORCE OBEDIENCE TO ACT-Continued.

shall severally be entitled to the same fees as are paid for
like services in the courts of the United States.
~~~:~~~t~~gevi· No person shall be excused from attending and testifydeuce
no excuse
• or from pro d ucmg
• d ocumen t ary ev1'd ence b ef ore th e
tor
ranure
to tes· mg
tlf;v or produce. commission or in obedience to the subpcena of the commission on the ground or for the reason that the testimony
or evidence, documentary or otherwise, required of him
may tend to criminate him or subject him to a penalty or
Butshall
natural
.
B ut no natural person shall be prosecuted or
son
not per·
be forfetture.
prosecuted
with
b'
d
.
respect to matters su Jecte to any penal ty or forfe1ture
for or on account of
Involved.
•
h'
·
any transactwn, matter, or t mg concermng
wh'tch h e
may testify, or produce evidence, documentary or otherwise, before the commission in obedience to a subpcena
issued by it: Provided, That no natural person so testifyPerJury excepted. mg
• sh a ll b e exempt f rom prosecutiOn
• an d pums
• h ment for
perjury committed in so testifying.
See. 10. PENALTIES.
:rnnu~~o~u~~'~!

(38 Stat. 723; USCA, sec. 50.)

SEc. 10. That any person who shall neglect or refuse to
umentary
evi
t
'
' or t o
denre. otre.;der a ten d an d t es t'f
1 y, or t o answer any Iaw f uI mqmry,
auhjerttofineor
d
d
t
'd
'f'
h'
lmWisonment, or pro uce ocumen ary ev1 ence, 1 m 1s power t o d o so,
bo h.
in obedience to the subpcena or lawful requirement of the
commission, shall be guilty of an offense and upon conviction thereof by a court of competent jurisdiction shall
be punished by a fine of not less than $1,000 nor more
than $5,000, or by imprisonment for not more than one
year, or by both such fine and imprisonment.
False entrie~.
Any person who shall willfully make, or cause to be
statements,
or
d
f 1
f f act m
' any report
taruperin~ with rna e, any a se entry or statement o
accounts,records, reqmre
• d to b e rna d e und er t h'1s Ac,
t or w h o sh a11 WI'llf uIIy
orotherdocu·
mentary
evik
b
d
f
I
•
dence,orwlltruJ rna e, or cause to e rna e, any a se entry many
account,
failuretomake
d
d
k
b
' su b'Ject
entries, eta.; or recor , or mernoran urn ept y any corporatiOn
to this Act, or who shall willfully neglect or fail to make,
or cause to be made, full, true, and correct entries in such
accounts, records, or memoranda of all facts and transactions appertaining to the business of such corporation, or
who shall willfully remove out of the jurisdiction of the
United States, or willfully mutilate, alter, or by any other
means falsify any documentary evidence of such corporwmrulrerusal
to at1'on 1 or who shall willfully refuse to submit to the comlllbmit
documen~~~~~T~~~to mission or to any of its authorized agents, for the·purpose
of inspection and taking copies, any documentary evidence
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of such corporation in his possession or within his control,
subJect
shall be deemed guilty of •an offense against the United toOffender
fine or lmprlsStates, and shall be subJeCt, upon conviction in any onment, or botb.
court of the United States of competent jurisdiction, to
a fine of not less than $1,000 nor more than $5,000, or to
imprisonment for a term of not more than three years, or
to both such fine and imprisonment.
If any corporation required by this Act to file any an- ia~~~~n::g~y~rr._o
nual or special report shall fail so to do within the time qulred repon.
fixed by the commission for filing the same, and such
failure shall continue for thirty days after notice of such
default, the corporation shall forfeit to the United States :~~~r~eb~~·~ ~o~n·
the sum of $100 for each and every day of the continuance tlnued failure.
of such failure, which forfeiture shall be payable into the
Treasury of the United States, and shall be recoverable Re~ove~ahle In
.
. .
. . h
f h Umte
. d S tates brought civil
smt In dlsln a ClVl1 smt m t e name o t e
trlct where co.rpo.m t h e d'1str1ct
• wh ere t he corporatwn
•
h as 1ts
• pnne1pa
. . J ration
has prmclEal omce, or dues
office or in any district in which it shall do business. It v:::::s~istrlct
attorneys to prO!Io
[724] Shall be the duty Of the VariOUS district attorneys 1 ecute
for recovunder the direction of the Attorney General of the United ery.
States, to prosecute for the recovery of forfeitures. The
costs and expenses of such prosecution shall be paid out
of the appropriation for the expenses of the courts of
the United States.
Any officer or employee of the commission who shall Unanthorl,ed
dl·
vulgence or ln!ormake public any information obtained by the commission Pm1oyeeo
ntlon b y em1 0 omwithout its authority ' unless directed by a court ' shall be mission
punishable by fine or lm·
deemed guilty of a misdemeanor' and ' upon conviction prlsonment
or
both.
thereof, shall be punished by a fine not exceeding $5,000,
or by imprisonment not exceeding one year, or by fine
and imprisonment, in the discretion of the court.
Sec. 11. ANTITRUST ACTS AND ACT TO REGULATE
COMMERCE. (38 Stat. 724; 15 USCA, sec. 51.)

SEc. 11. Nothing contained in this Act shall be con- Not atTected by
•
f ere w1t
• h t he en f orcement of t he this act.
strued to prevent or mter
provisions of the antitrust Acts or the Acts to regulate
commerce, nor shall anything contained in the Act be
construed to alter, modify, or repeal the said antitrust
Acts or the Acts to regulate commerce or any part or
parts thereof.
Approved, September 26, 1914.

CLAYTON ACT 1
[Approved Oct. 15, 1914)

(PUBLio-N 0. 212-63o

CONGRESS)

[H. R. 15657]
.AN ACT To mpplemeut exlstlne law• against unlawful restraints and monopolies,
and for other purposes

Sec. l. DEFINITIONS.

"Antitrust
Jaw•."

(38 Stat. 730; 15 USCA, sec. 12.)

Be it enacted by th-6 Senate and House of Representatives of the United States of America in Congress assembled, That "antitrust laws," as used herein, includes

the Act entitled "An Act to protect trade and commerce
against unlawful restraints and monopolies," approved
July second, eighteen hundred and ninety; 2 sections
seventy-three to seventy-seven, inclusive, of an Act enI Reported decisions for the period covered by volumes I-XIII, Inclusive (Mar. 1ft
1915, to May 4, 1930, lnclwlve) and bearlne on the provisions of this act at!ectlng the
Commission, may be found, with a few exceptions to be notad, reported In whole or In
part, In the Commission publication entitled "Statutes and Decl.lllona-J'ederal Trade
Commfsslon-1914--1929."
Decisions In which the Commission was a party and which were blinded down during
the period above rererred to may also be found reported In their chronological order lu
Appendix II or tha dltJerent volumes of the Commission's decisions.
Exception& above rererred to follow: Parker v. New Engkuul 011 Corporation, 8 F. (2d)
802, 418; Radio Corporation of .A.merlc11 .,., United Radio II Eledrlc Corp01'atlon et al.,
60 F. (2d) 206; Swift II Co. v. United State1, 278 U. S. 311, 819; UnUed State• v. Bate1
VaiN Bag Corp01'atfon e1 al., 39 J'. (2d) 162; Sidney Morril & Co• .,., National Auoclalion
of Stationm, etc., 40 F. (2d) 620 (C. C. A.).
Decillions handed dow:n subsequent to aforesaid period and during period covered by
thls and the two preceding volumes. I. e., May 5, 1930, to 1uly 17, 1932, lnclwlve, follow:
Pltt&burgh II W. Va. Rv. v. U. 8., 281 U. B. 470,483,484, 488; American Can Co . .,., Lgdo(IG,
.. F. (2d) 763 (C. 0. A.); Rgdio Corporation of America v. DeFomt Radio Co., 47 F. (2d)
606 (C. C. A.); Corblce Corporation of .A.merlca v. American Patenll Deue/opment Corpoo
ration et al., 283 U. B. 27; GuUerman v. Penn. R. R. Co. et al., Mar. 31, 1931, 48 F. (2d)
851; Radio Corp. of .A.merica v. DeForut Radio Co., Apr. 27, 1931, 283 U. S. 847 (deny.
In~ certiorari); U. S. Nauigation OJ. Y. Cunard S. S. Co., May 18, 1931, 60 F. (2d) 83,
284 U. 8. 474 (Feb. 16, 1932); Petel'lon v. Borden Co., 1une 11, 1931, 60 F. (2d) 644; Templ1
Anthracite Coal Co. v. F. T. C., July 9, 1931, 61 F. (2d) 656 (see also volume 16, p. 616);
Hand v. Kamal CUI/ &. Rv. Co., July 16, 1931, 65 F. (2d) 712; V. Vivaudou, Inc. v.
J'. T. C., Nov. 2, 1931, M F. (2d) 273 (see also volume 15, p. 631); OroweU v. Befllon, Feb.
23, 1932, 285 U. 8. 22; Atwater v. Wheeling II L. E. Rl/. OJ., Mar. 8, 1932, 56 F. (2d) 720,
'1"..2; and F. T. C. v. Paramount FamOUI LukJ Corp. a al., Apr. 4, 1932,67 F. (2d) 1M
(Bee also this volume, ante, p. 660)
It should be noted that thlllaw Ia limited to some e:rtent by cartaln provisions of other
acts, as rollowa:

IIHIPPDIG BOUD

The 110-CBlled Bhlpplns Board Act (sec. 16, ch. '51, &4th Cong., 1st sess., 39 Stat. 72!1,
734) provides that "every agreement, modlflcatlon, or cancellation lawful under this
1100tlon shall be excepted from the promlons of the Act approved 1uly 2. 1890, entitled
'An Act to protect trade and commerce against unlawful restraints and monopolies,'
and amendments and acta mpplementai'J thereto • • • ";
I The Sherman Act (26 Stat. 2(19), wblch u a matter of convellience II printed herewith OD ll· 734 tt HQ.
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titled "An Act to reduce taxation, to provide revenue for
the Government, and for other purposes," of August
twenty-seventh, eighteen hundred and ninety-four; an
Act entitled "An Act to amend sections seventy-three
and seventy-six of the Act of August twenty-seventh,
eighteen hundred and ninety-four, entitled 'An Act to
reduce taxation, to provide revenue for the Government,
and for other purposes,' " approved February twelfth,
nineteen hundred and thirteen; and also this Act.
11
Commerce," as used herein means trade or com- "Commerce."
raerce among the several States and with foreign no,tions,
or between the District of Columbia or any Territory of
the United States and any State, Territory, or foreign
nation, or between any insular possessions or other places
under the jurisdiction of the United States, or between any
such possession or place and any State or Territory of the
United States or the District of Columbia or any foreign
nation, or within the District of Columbia or any Territory
or any insular possession or other place under the jurisdiction of the United States: Provided, That nothing in this
Act contained shall apply to the Philippine Islands.
The word "person" or "persons" wherever used in "Person"or
''persons
tbis Act shall be deemed to include corporations and as·
sociations existing under or authorized by the laws of
n

P .I.CKKRS .I.!ID ITOCKY.I.RDS .I.C'f

The Jurisdiction o! the Commission 13 limited by the "Packers and Stockyards Act,
1921," approved Aug. 16, 1921, ch. 64,42 Stat. 159, sec. 406 of said Act providing that ''on
and after the enactment o! this Act and so long as It remains In effect the Federal Trade
Commission shall have no power or Jurisdiction so !ar as relating to any matter which
by tills Act Is made subJect to the Jurisdiction o! the Secrete.ry [of Agriculture], except In
cases In which, before the enactment of this Act, complaint has been served under seo.
a or the Act entitled 'An Act to create a Federal Trade Commission, to define Its powers
and duties, and for other purposes,' approved Sept. 26, 1914. or under sea. II o! the Act,
entitled •An Act to supplement existing laws against unlawful restraints and monopolies,
and for other purposes,' approved Oct. 16, 1914, and except when the Secretary of Agriculture, In the exercise of his duties hereunder, shall request of the said Federal Trade
Commission that It make Investigations and report In any case"; and
TR.I.NSPORTAtiO!I .i.C'f

By the I1111t paragraph o! sec. 407 of the Transportation Act, approved Feb. 28, 1020,
oh. 91, 41 Stat. 466 at 482, the provisions of the Clayton Act and or all other restraints or
prohibitions, State or Federal, are made Inapplicable to carriers, In so far as the provl!!lons
of the section In question, which relate to division or traffic, acquisitions by a carrier ol
control of other P.arrlers and consolldntlon or railroad systems or railroads, are concerned.
.I.GRICULTUIIJ.L .1.880CUTIONII

Public No.1~, Slxty-11eventh Congress, npproved Feb. 18, 1922 (42 Stat. 388), permltll,
lubJect to the provisions set forth, BSSoclatlons of producers of agricultural producta
for the purpose of ''preparing for market, handling, and marketing In Interstate and
foreign commerce such producta • • •". See also, In this general connection, the
Cooperative Marketing Act, approved 1uly 2, 1926, 44 Stat. 803.
t!..S~-<Il!-.6.
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Sec. 1.

DEFINITIONS-Continued.

either the United States, the laws of any of the Territories, the laws of any State, or the laws of any foreign
country.

Unlawful where
etrect may be to
substantially
Jessen competition or tend to
create a manop..
ol:y.

Sec. 2. PRICE DISCRIMINATION.1
sec. 13.)

(38 Stat. 730; 15 USCA,

SEc. 2. That it shall be unlawful for any person engaged in commerce, in the course of such commerce, either
directly or indirectly. to discriminate in price between
different purchasers of commodities, which commodities
are sold for use, consumption, or resale within the United
States or any Territory thereof or the District of Columbia
or any insular possession or other place under the jurisdiction of the United States, where the effect of such discrimination may be to substantially lessen competition or tend
ButpermiMible to create a monopoly in any line of commerce: Provided 1
If based on differ· Th
. con tame
. d sh all prevent discnmma• •
ence In grade,
at noth'mg h erem
quallty, or quan- •
•
•
b
h
d' ,
tlty, or In ~elllng twn m pnce
etween
pure asers of • commo 1tles
on
or transportation
•
•
•
cost, or It ma<le to account of differences ill the grade, quahty, or quantity of
meet competition,
•
and
the commodity sold, or that makes only due allowance for
difference in the cost of selling or transportation, or discrimination in price in the same or different communities
vendor may se- made in good faith to meet competition: And provided
!ect own custom.
•
•
erslt not In re· further, That nothmg herem con tamed shall prevent peretralnt of trade.
d .
llin
d
h
. .
sons engage m se g goo s, wares, or mere a.nd1se m
commerce from selecting their own customers in bona fide
transactions and not in restraint of trade.

Unlawful where
etrect may be to
aubstantlally
lessen competition.

Sec, 3. TYING OR EXCLUSIVE LEASES, SALES OR CONTRACTS.• (38 Stat. 731; 15 USCA, sec.14.)

SEc. 3. That it shall be unlawful for any person engaged in commerce, in the course of such commerce, to
lease or make a sale or contract for sale of goods, wares,
merchandise, machinery, supplies or other commodities,
whether patented or unpatented, for use, consumption or
resale within the United States or any Territory thereof
or the District of Columbia or any insular possession or
other place under the jurisdiction of the United States,
or fix a price charged therefor, or discount from, or re• On provlalona of the Shlpplnll Board .Act, Packers and Stockyards .Act, 1921, and
Transportation .Act, llmltln1 the 100pe of the Clayton .Act Ill certain casas, 111 footnote
on pp, 708, 700.
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bate upon, such price, on the condition, agreement or understanding that the lessee or purchaser thereof shall not
use or deal in the goods, wares, merchandise, machinery,
supplies or other commodities of a competitor or competitors of the lessor or seller, where the effect of such
lease, sale, or contract for sale or such condition, agreement or understanding may be to substantially lessen
competition or tend to create a monopoly in any line of
commerce.
See. 4. VIOLATION OF ANTITRUST LAWs-DAMAGES
TO PERSON INJURED. (38 Stat. 731; liS USCA, sec 15.)

SEc. 4. That any person who shall be injured in his busi- ti:1l'e~u~l~t!~"
ness or property by reason of anything forbidden in the ~~sJr:~~o~e~t,
antitrust laws ' may sue therefor in any district court ages,
threefold
da.m·
lncluritnll
of the United States in the district in which the defendant cost orsult.
resides or is found or has an agent, without respect to the
amount in controversy, and shall recover threefold the
damages by him sustained, and the cost of suit, including
a reasonable attorney's fee.
See. 5. PROCEEDINGS BY OR IN BEHALF OF UNITED
STATES UNDER ANTITRUST LAWS. FINAL JUDGMENTS
OR DECREES THEREIN AS EVIDENCE IN PRIVATE LITIINSTITUTION THEREOF AS SUSPENDING
GATION.
STATUTE OF LIMITATIONS. (88 Stat. 731; 15 USCA, sec. 16.

SEc. 5. That a final judgment or decree hereafter ren- ~!~6118~~~~s~vi' any cnnun
' ' al prosecu t'1on or m
· any sm't or pro- slillle
defendant
dered m
In prlvat41lltli•
ceeding in equity brought by or on behalf of the United tlon.
States under the antitrust laws to the effect that a defendant has violated said laws shall be prima facie evidence against such defendant in any suit or proceeding
brought by any other party against such defendant under
said laws as to all matters respecting which said judgment
or decree would be an estoppel as between the parties
thereto: Provided, This section shall not apply to consent ~~~~=~~lg!~~
judgments or decrees entered before any testimony has excepted.
been taken: Providedjurther, This section shall not apply
to consent judgments or decrees rendered in criminal proceedings or suits in equity, now pending, in which the
taking of testimony has been commenced but has not been
concluded, provided such judgments or decrees are rendered before any further testimony is taken.
• For text ot Sherman Act, seep. 734. /.I enumerated In Clayton J.ct,
craph thereof on p. 708.

~~eeftrst

par!l-
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Sec. 5. PROCEEDINGS BY OR IN BEHALF OF UNITED
STATES UNDER ANTITRUST LAWS. FINAL JUDGMENTS
OR DECREES THEREIN AS EVIDENCE IN PRIVATE LITIGATION. INSTITUTION THEREOF AS SUSPENDING
STATUTE OF LIMITATIONS-Continued.
Running orst.at"Whenever
any suit
or proceeding in equity or criminal
nte of l!mltatwns
•
• •
•
wllth resplechttto prosecutiOn lS mstltuted by the United States to prevent,
pr vate ng s
•
•
,
•
,
• uspendeddpendb- restra.m or purush vwlatwns of any of the antitrust laws,
1ng procee fng )'
•
, •
•
•
the United states the runrung of the statute of lumtatlons m respect of
under antitrust
d
.
.
f
..
laWL
each an every pnvate nght o action ansmg under said

laws and based in whole or in part on any matter complained of in said suit or proceeding shall be suspended
during the pendency thereof.
Sec. 6. LABOR OF HUMAN BEINGS NOT A COMMODITY
OR ARTICLE OF COMMERCE. (38 Stat. 731; 15 USCA, sec. 17.)

SEC. 6. That
the labor of a human being is not
a com•
•
modity or artiCle of commerce. Nothing con tamed in the
antitrust laws shall be construed to forbid
the existence
•
and operation of labor' agricultural 1 or hortiCultural organ~~~t~1~w~Yw~~~1• izations, instituted for the purposes of mutual help, and
,spect to their Ie· not having capital stock or conducted for profit, or to fore tLnate obJects.
• • di .
. ,
bid or restram m VIdual members of such orgaruzatwns
from lawfully carrying out the legitimate objects thereof;
nor shall such organizations, or the members thereof, be
held or construed to be illegal combinations or conspiracies in restraint of trade, under the antitrust laws.
Ltabo

r,

a.l!rlh cn1cul·

1
urs,or
ort 1

~

tural organlz~·
t!ons and the1r
merndfbers, organ!.
l ze or mutua
help and without
capital stock, not

Sec. 7. ACQUISITION BY CORPORATION OF STOCK OR
OTHER SHARE CAPITAL OF OTHER CORPORATION OR
CORPORATIONS.• (38 Stat. 731; 15 USCA, sec. 18.)

1

1

0 foth~~rPoohrpora-d

SEc. 7. That no corporation engaged in commerce shall
d'
. .
l

t on.
ro !bite
f
wb here etrbect m ay acquire, Irectly or mdirectly, the who e or any part o the
e to su stan t1Bl·
,
•
ly lessen co mpett· stock or other share capital of another corporatiOn engaged
tlon, restra1n
, , •
comdmerce, and also in commerce, where the effect of such acqms1t1on may
te n to create a
•
. ,
JDonopoly.
be to substantially lessen competltwn between the corpo-

ration whose stock is so acquired and the corporation
making the acquisition, or to restrain such commerce in
any section or community, or tend to create a monopoly
of any line of commerce.
1 On provisions or the Shipping Board Act, Packers and Stockyards Act, 1921, and
Transportation Act, limiting the scope or the Clayton Act ln certain cases, see footnote
on pp. 708, 700.
It should be noted also that corporations for export trade are 6Icepted from the provisions of this section. (Seep. 731, sec. 3.)
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No corporation shall acquire, directly or indirectly, the ~h~':'~g:P:~e
whole or any part of the stock or other share capital of ft~~s~h~:ao~~~~
two or more corporations engaged in commerce where the ~:~tr~~~ f~~;n
effect of such acquisition, or the use of such stock by the ;t~i~a~~tfg~a~~a.
voting or granting of proxies or otherwise 1 may be to sub- or
tend tocreatea
monopoly.
stantially lessen competition between such corporations,
or any of them, whose stock or other share capital is so
acquired, or to restrain such commerce in any section or
community, or tend to create a monopoly of any line of
commerce.
This section shall not apply to corporations purchasing l:i~~:~:;~1{
such stock solely for investment and not using the same mepted.
by voting or otherwise to bring about, or in attempting
to bring about, the substantial lessening of competition.
Nor shall anything contained in this section prevent a cor. engaged In
· commerce f rom causmg
· th e f orma t"10n subsidiary
Formation corpoof
pora t10n
of subsidiary corporations for the actual carrying on of ~~~~~nJsa~fJ'b~st
their immediate lawful business, or the natural and legiti- ~~also uceptmate branches or extensions thereof, or from owning and
holding all or a part of the stock of such subsidiary
corporations, when the effect of such formation is not to
substantially lessen competition.
Nor shall anything herein contained be construed to ~~:p~e~n,:i~;e:,~
prohibit any common carrier subject to the laws to regu- ~~et~~~i~~r!~~~.
late commerce from aiding in the construction of brunches com
no subs.tanttaJ
petition.
or short lines so located as to become feeders to the main
line of the company so aiding in such construction or
from acquiring or owning all or any part of the stock of
such branch lines, nor to prevent any such common carrier from acquiring and owning all or any part of the stock
of a branch or short line constructed by an independent
company where there is no substantial competition
between the company owning the branch line so constructed and the company owning the main line acquiring
the property or an interest therein, nor to prevent such
common carrier from extending any of its lines through
the medium of the acquisition of stock or otherwise of any
other such common carrier where there is no substantial
competition between the company extending its lines and
the company whose stock, property, or an interest therein
is so acquired.
Nothing contained in this section shall be held to affect Existing rights
.
. any ng
. h t h erato fore leg ally acqwre
. d : p rom"ded, Iy
heretofore lawful·
or Impair
acquired no*
That nothing in this section shall be held or construed to allaotad.
authorize or make lawful anything heretofore prohibited
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Sec. 7. ACQUISITION BY CORPORATION OF STOCK OR
OTHER SHARE CAPITAL OF OTHER CORPORATION OR
CORPORATIONS-Continued.

or made illegal by the antitrust laws, nor to exempt any
person from the penal provisions thereof or the civil
remedies therein provided.
See. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF
BANKS, BANKING ASSOCIATIONS, OR TRUST COMPANIES OPERATING UNDER LAWS OF UNITED STATES
AND DIRECTORS OF OTHER CORPORATIONS.• (38 Stat.
732; 15 USCA, sec. 19.)

~~~t~~:r;::~re SEc. 8. That from and after
~~~~~~gt~~1c!a- of the approval of this Act no

two years from the date
person shall at the same
~~~f~~~~!ttr time be a director or other officer or employee of more
~~;yJ~~· g~o~fsn· than one bank, banking association or trust company
•igregste
organized or operating under the laws of the United
.6,000,000.over
States, either of which has deposits, capital, surplus, and
undivided profits aggregating more than $5,000,000; and
no private banker or person who is a director in any bank
or trust company, organized and operating under the laws
of a State, having deposits, capital, surplus, and undivided
profits aggregating more than $5,000,000, shall be eligible
to be a director in any bank or banking association
organized or operating under the laws of the United
:.~~::~.~~tty States. The eligibility of a director, officer, or employee
under the foregoing provisions shall be determined by the
average amount of deposits, capital, surplus, and undivided profits as shown in the official statements of such
bank, banking association, or trust company filed as
provided by law during the fiscal year next preceding the
date set for the annual election of directors, and when a
director, officer, or employee has been elected or selected
in accordance with the provisions of this Act it shall be
lawful for him to continue as such for one year thereafter
under said election or employment.
• By the IBit Plll"Kr&Ph or the Aet or Sept. 7, 191ft, amendlnr the Federal Reserve Aot,
ch. 461, 80 Stat. 762 at 766, It II provided that the provisions or aec. 8 aball not apply to
•• A director or othar omoar, aeent, or employee or any member bank" who may, ''with
the approval or the FederrJ Reserve BOIIld be a director or other officer, agent or em·
ployee or an:y" bank or corporation, "chartered or Incorporated under the laws or the
United Staw or or an:y State thereof, and pr!nclpall:y engaged In International or roreliU
banking, or banking In 1 dependency or Insular possession or the United Btates,"ln the
capital stock or which aueh member bank ma:y bavelnvested under the conditions and
nlrCl1llll8tanoes aet forth In the Act.
On provlslona or the Shlpplnr Board Act, PICkera and Stock:yards Act, 1021, and
Traneportatlo11 Act, llmltlni U1e ecope or the Clayton Act In certain cues, aee footllete
on pp. 708, 7®.
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N 0 bank • banking association or trust company 1 organ- than
Not toone
serve
more
bank,
ized or operating under the laws of the United States ' in Uon
banktng assocta.or trust com·
any city or incorporated town or village of more than city
panyorlocated
tn
fncorpotwo hundred thousand inhabitants, as shown by the last r:::~~~o~:~;~
preceding decennial census of the United States, shall~~~ tnhablhave as a director or other officer or employee any private
banker or any director or other officer or employee of any
other bank, banking association or trust company located
in the same place·• Provided1 That nothing in this section banks,
Certainland
savln11•
shall apply to mutual savings banks not having a capital commercial
banks, and non• • t s t oc k 1an d ban ks banking
instituSt oc k represen t ed by sh ares, t o JOm
tlonsexcepted.
organized under the provisions of the Federal Farm Loan
Act, or to other banking institutions which do no commercial banking business:' Provided further, That a ;o~T:~r~'::!r~&nt
director or other officer or employee of such bank, bank- :tg~·k'h';;{d~~sbtt '
ing association, or trust company may be a director or ~~~ar, also except·
other officer or employee of not more than one other bank
or trust company organized under the laws of the United
States or any State where the entire capital stock of one
is owned by stockholders in the other: And provided further, That nothing contained in this section Bhall forbid ~~~:d!j~!~~:.
a director of class A of a Federal reserve bank, as defined ~~k excepted,
in the Federal Reserve Act from being an officer or director
or both an officer and director in one member bank:
And provided further 1 That nothing in this Act shall officer,
Prlvatebankeror
etc., of
member bank, or
Prohibit any private banker from being an officer1 director1 cia's
A director
or employee of not more than two banks 1 banking consent
may serve, with
or Fed·
associations, or trust companies, or prohibit any officer, ~~r~~~~;~ore
director1 or employee of any bank 1 banking association 1 than
other
hanks,two
etc.,
or trust company, or any class A director of a Federal :;:~~~TJ~:~~atl
reserve bank, from being an officer, director, or employee tton.
of not more than two other banks, banking associations,
or trust companies, whether organized under the laws of
the United States or any State, if in any such case there
is in force a permit therefor issued by the Federal Reserve
Board; and the Federal Reserve Board is authorized to
issue such permit if in its judgment it is not incompatible
with the public interest, and to revoke any such permit
whenever it finds, after reasonable notice and opportunity
to be heard, that the public interest requires itsrevocation.
'That part of the preceding claUH beglnnlni with "tojolnt-stook land banlu" addecl
by Aot of Mar. 2, 1g29, oh. 681.
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Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF
BANKS, BANKING ASSOCIATIONS, OR TRUST COMPANIES
OPERATING UNDER LAWS OF UNITED STATES AND Dl·
RECTIONS OF OTHER CORPORATIONS-Continued.

The consent of the Federal Reserve Board may be
procured before the person applying therefor has been
elected as a class A director of a Federal reserve bank or
as a director of any member bank. 8
Not to serve two
That from and after two years from the date of the
or more presently
approval
of this Act no person at the same time shall be
or Previously
co.n peting corporations tf capttaJ, a director in any two or more corporations any one of
surr,lus, and un·
'
~~~~:~t~r:O~~ which has capital, surplus, and undivided profits aggre~~~nefl~~~~ gating more than $1,000,000, engaged in whole or in part
orcompetttton by in commerce other than banks bankin(J' associations
ar,reement would
'
'
o
'
vtolate antitrust trust companies and common carriers subJ" ect to the Act
law a.
to regulate commerce, approved February fourth, eighteen
hundred and eighty-seven, if such corporations are or shall
have been theretofore, by virtue of their business and
location of operation, competitors, so that the elimination
of competition by agreement between them would
constitute a violation of any of the provisions of any of
How ellglblllty the antitrust laws.
The elio-ibility
of a director under
deterwinod.
o·
the foregoing provision shall be determined by the aggregate amount of the capital, surplus, and undivided profits,
exclusive of dividends declared but not paid to stockholders, at the end of the fiscal year of said corporation
next preceding the election of directors, and when a
director has been elected in accordance with the provisions
of this Act it shall be lawful for him to continue as such
for one year thereafter.
Ellglllllty at
Wb.en any person elected or chosen as a director or
time ul election
or selection not officer or selected as an employee of any bank or other
changed for one
;yaar.
corporation subject to the provisions of this Act is eligible
at the time of his election or selection to act for such bank
or other corporation in such capacity his eligibility to act
in such capacity shall not be affected and he shall not
become or be deemed amenable to any of the provisions
hereof by reason of any change in the affairs of such bank
or other corporation from whatsoever cause, whether
specifically excepted by any of the provisions hereof or
not, until the expiration of one year from the date of his
election or employment.
Consent may be
secured be!ore ap~~~~~-t elected dl·

I The part of the section Immediately preceding beginning with," A.tl4 prollldttf furt/ltr,
That nothing In this Aot" to this point, amendments made by act, May 16, 191G, ch. 120,
act May 26, 1920, cb. 204, and Act Mar. II, 11128, ch. 1M.
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See. 9. WILLFUL MISAPPLICATION, EMBEZZLEMENT,
ETC., OF MONEYS, FUNDS, ETC., OF COMMON CARRIER
A FELONY. (38 Stat. 733; 18 USCA, sec. 412.)

SEc. 9. Every president, director, officer or manager of
any firm, association, or corporation engaged in commerce
as a common carrier, who embezzles, steals, abstracts or
willfully misapplies, or willfully permits to be misapplied,
any of the moneys, funds, credits, securit.i.es, property or
assets of such firm, association, or corporation, arising or
accruing from, or used in, such commerce, in whole or in
part, or willfully or knowingly converts the same to his
own use or to the use of another, shall be deemed guilty of
a felony and upon
conviction
shall
be fined not less than 1Penalty,
fine, or
•
•
•
mprlsonrnent, or
$500 or confined m the pemtent1ary not less than one year both.
nor more than ten years, or both, in the discretion of the
court.
be in the
district court of district
May prosecute In
Prosecutions
hereunder may
•
•
•
•
court of
the Umted States• for the district wherem the offense may district
United states for
where of·
have been comnntted.
fensecommitted.
That nothing in this section shall be held to take a.way ~~~~~d~~:! ~~t
or impair the jurisdiction of the courts of the several j:J~:~~ts~h~~
States under the laws thereof·1 and a J'udgment of convic- to
prosecution
hereunder.
tion or acquittal on the merits under the laws of any
State shall be a. bar to any prosecution hereunder for the
same act or acts.
Sec. 10. LIMITATIONS UPON DEALINGS AND CON·
TRACTS OF COMMON CARRIERS. (38 Stat. 734; 15 USCA,
sec. 20.)

SEc. 10. That after two years from the approval of ~t~:~~nefc.~~~
· Act no common earner
· engaged m
• commerce sh a11 struct!onormain·
contracts for con·
t hIs
have any dealings in securities, supplies, or other articles ~~~rn":~oreal~~~
0
of commerce, or shall make or have any contracts for t~ ~~.n~rc~
•
·
f
k
•
d
t
th
t
director, etc., of
COnstrUCtiOn Or mamtenance 0 any ffi 1 0 e amOUn common carrier,
•
director, etc.,
• t h e aggrega t e, many
of more t h an $50,00 0, m
one year, also
orotberpartyor
· h another corporatiOn,
• fi rm, partnersh'1p, or assoCiatiOn
• • Interest
bas a substantial
Wit
therein.
when the said common carrier shall have upon its board
of directors or as its president, manager, or as its purchasing or selling officer, or agent in the particular trans·
action, any person who is at the same time a director,
manager, or purchasing or selling officer of, or who has
any substantial interest in, such other corporation, firm,
partnership, or association, unless and except such purchases shall be made from, or such dealings shall be with,
the bidder whose bid is the most favorable to such com-
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Sec. 10. LIMITATIONS UPON DEALINGS AND
TRACTS OF COMMON CARRIERS-Continued.
Blddllll' to be
competitive un·
der regulations
prescribed by

CON-

mon carrier, to be ascertained by competitive bidding
under regulations to be prescribed by rule or otherwise by
~!:~!\j~m~1!:· the Interstate Commerce Commission. No bid shall be
~~~·e:~~~08~~ow received unless the name and address of the bidder or the
dresses
bidder, names and addresses of the officers 1 directors 1 and general
otnCWll, of
1to.
managers thereof, if the bidder be a corporation, or of the
members, if it be a partnership or finn, be given with
the bid.
Penalty
for
pr•
AnY perSOD W h 0 Shall 1 eli reC tlY Or ID
• d'lreC tlY1 d 0 Or
nntlng or at·
~~~f}:: !~.f~r attempt to do anything to prevent anyone from bidding
~'l:f!I!~.tlon In or shall do any act to prevent free and fair competition
among the bidders or those desiring to bid shall be punished as prescribed in this section in the case of an officer
or director.
Carrier to report
E very sueh common earner
· h avmg
· any sueh t ransactransactions her•
~t~1:rJg~~!;~ tions or making any such purchases shall within thirty
Oommlaalon.
days after making the same file with the Interstate Commerce Commission a full and detailed statement of the
transaction showing the manner of the competitive bidding, who were the bidders, and the names and addresses
of the directors and officers of the corporations and the
members of the finn or partnership bidding; and whencommt8ston to ever the said commission shall after investigation or·
report violations,
1
and Its own tlnd· hearing have reason to believe that the law has been
lngs to Attorney
'
General.
violated in and about the said purchases or transactions
it shall transmit all papers and documents and its own
views or findings regarding the transaction to the Attorney General.
Misdemeanor !or
If any common carrier shall violate this section it shall
dl.tector,etc.,to
knowingly
vote be fined not exceeding $25,000,· and every such director,
aid, agen t manager, or offi cer th ereo f wh o sh a.11 h ave kn ow!or, direct,
etc.hln
violation
1
oft Is section.
ingly voted for or directed the act constituting such violation or who shall have aided or abetted in such violation
shall be deemed guilty of a misdemeanor and shall be fined
not exceeding $5,000, or confined in jail not exceeding one
Penalty.
year, or both, in the discretion of the court.
Etrectlve
date
ex·
The effective date on and after which the provisions of
tended to Jan. I,
IQ~I.
section 10 of the Act entitled "An Act to supplement existing laws against unlawful restraints and monopolies,
and for other purposes," approved October fifteenth,
nineteen hundred and fourteen, shall become and be
effective ~s hereby deferred and extended to January first,
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nineteen hundred and twenty-one: Provided, That such ~;:'8~n~ J:g::.·
extension shall not apply in the case of any corporation 19ti alter Jan. 12•
organized after January twelfth, nineteen hundred and
eighteen.'
Sec. 11. JURISDICTION TO ENFORCE COMPLIANCE.
COMPLAINTS, FINDINGS, AND ORDERS, APPEALS,
SERVICE.to (38 Stat. 734; 15 USCA, see. 21.)

SEc. 11. That authority to enforce compliance with =?~~~~K~1r
sections two, three, seven and eight of this Act by the per- cable, veste lD
sons respectively subject thereto is hereby vested: in the ~=t~~mc~~
Interstate Commerce Commission where applicable to sion;
common carriers , in the Federal Reserve Board where ap- Federal
Reserve
Boacd; and
plicable to banks, banking associations and trust compaFederal Trade
nies 1 and in the Federal Trade Commission where applica- Commission,
ble to all other character of eommerce, to be exercised as
follows:
Whenever the commission or board vested with juris- ~~;dmt~~~r
. t'Ion t h ereo f sh all h ave reason to believe th a t any complaint
dIC
ueves sec.•. i!2,be
3: 7
ors
violated,_and
erson
is
violating
or
has
violated
any
of
the
provisions
P
serve same With
•
t WO, th ree, seven and eig
' ht 0 f thiS ACt 1 1't Sh a11 on
notice
of hearing
0 f sec t!ODS
respondent
or
issue and serve upon such person a complaint stating its defendant.
charges in that respect, and containing a notice of a hearing upon a day and at a place therein fixed at least thirty
days after the service of said complaint. The person so
complained of shall have the right to appear at the place Respendent
and time so fixed and show cause why an order should ~g:~e ~~Jts~~w
not be entered by the commission or board requiring such cause, etc.
person to cease and desist from the violation of the law
so charged in said complaint. Any person may make ap- Intervention may
'
be permitted for
plication,
an d upon good cause sh own may be allowed good
cause.
by the commission or board, to intervene and appear in
said proceeding by counsel or in person. The testimony Transcript of tes·
in any such proceeding shall be reduced to writing and fu~.ny to be
filed in the office of the commission or board. If upon
such hearing the commission or board, as the case may be, f~~':d:~f!~~~~
shall be of the opinion that any of the provisions of said or
poardreport
to make
wr1tten
sections have been or are being violated, it shall make a ~Ji~l~u~i~~~
report in writing in which it shall state its findings as to serve
order to
cease and
desist,
the facts, and shall issue and cause to be served on such ~~ton responperson an order requiring such person to cease and desist
• Above paragraph, sec. 601 of the Transportation Aet., Feb. 28, 1920, ch. Gl, 41 Stat.
4M at 400.
to On provlslons of the Shipping Board Act., Paekera and Btoekyards Act, 1921, and
Transportation Act, llmltlDJ the 100pe of the OI&Jton Act In oertatn casea, 181 footnot.t
on pp, 708, 709.
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Sec. 11. JURISDICTION TO ENFORCE COMPLIANCE.
COMPLAINTS, FINDINGS, AND ORDERS. APPEALS, SERVICE-Continued.

from such violations, and divest itself of the stock held
or rid itself of the directors chosen contrary to the provisions of sections seven and eight of this Act, if any
there be, in the manner and within the time fixed by said
~~;,r~~~Jdl· order. Until a transcript of the record in such hearing
1
zdo:/~~fJj ~~8~~ shall have been filed in a circuit court of appeals of the
~~~~~~b~~~1t United States, as hereinafter provided, the commission or
Court or Appeal!. board may at any time, upon such notice and in such manner as it shall deem proper, modify or set aside, in whole
or in part, any report or any order made or issued by it
under this section.
~Ye~~~orft~~~d~~ If such person fails or neglects to obey such order of
~~~::d~~~o;~~piy the commission or board while the same is in effect, the
~~ f~~~~fs 9~~~- commission or board may apply to the circuit court of
~~'J:r~:~~ 0J 1~ 8 appeals of the United States, ·within any circuit where
~~~~scrlptolrea· the violation complained of was or is being committed or
where such person resides or carries on business, for the
enforcement of its order, and shall certify and file with
its application a transcript of the entire record in the
proceeding, including all the testimony taken and the
~gt~ !g~r~~~eto report and order of the commission or board. Upon such
8
~~oS:~!~~ ~~J i0 filing of the application and transcript the court shall
~!v~~c~::'ra~r~: cause notice thereof to be served upon such person and
!~fi 1 ~~~l~~n~;~r thereupon shall have jurisdiction of the proceeding and
~:rb~~~'r.misslon of the question determined therein, and shall have power
to make and enter upon the pleadings, testimony, and
proceedings set forth in such transcript a decree affirming, modifying, or setting aside the order of the commisFindlngs or com· sion or board
The findings of the commission or board
rufsslon or board
•
conclusive [(sup- as to the facts if supported by testimony shall be conported by test!·
'
I
mony.
elusive. If either party shall apply to the court for leave
Introduction or to adduce additional evidence and shall show to the satadditional evl·
'
dencemaybeper- isfaction of the court that such additional evidence is
mltted on application, and show- material and that there were reasonable grounds for the
lng or reasonable
~rround tor ranure failure to adduce such evidence in the proceeding before
to adduce tberelofore.
the commission or board, the court may order such additional evidence to be taken before the commission or
board and to be adduced upon the hearing in such manner
and upon such terms and conditions as to the court may
~09;dm~~~nn?:ke seem proper. The commission or board may modify its
new
or modllled
findings
bl rea- find'mgs as t o th e fac t s, or rnak e new find'mgs, b y reason
10
n tbereo ·
of the additional evidence so taken, and it shall file such
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modified or new findings, which, if supported by testimony, shall be conclusive, and its recommendation, if
any, for the modification or setting aside of its original
order, with the return of such additional evidence. The
judgment and decree of the court shall be final, except ~~~:,~~~j:C~~o
that the same shall be subject to review by the Supreme ~T:r1:rt, ~~~~f~~
Court upon certiorari as provided in section two hundred wise final.
and forty of the Judicial Code.
Any party required by
such order, of the
commission or epondent
Petition by re•
•
to reboard to cease and desist from a viOlatiOn charged may viewordert.o
.
.
.
. .
obtam
a review
of sueh order m
sa1'd cucmt
court of ap- cease and desist.
peals by filing in the court a ·written petition praying that
the order of the commission or board be set aside. A
ed on
copy of
such petition shall be forthwith served upon
the To be 110erv
•
•
1
commission or board, and thereupon
the
comrmssion
or
bhoard which
•
•
t~~~board •forthwith shall certify • and file m •the court a script
t!fy and file tranof record In
transcript of the record as herem before provided. Upon the court.
the filing of the transcript the court shall have the same
or
l. urisdiction to affirm ' set aside ' or modify the order of the Jurisdiction
Court of Appeals
commission or board as in the case of an application by same
as on appu.
ration by oom·
the commission or board for the enforcement of its order1 and
mission or board
commission's
and the findings of the commission or board as to the or
board's find·
lngs s!.nllar!y
facts, if supported by testimony, shall in like manner be conclusive.
conclusive.
The
jurisdiction of the circuit court of appeals of the Court
Jurl•dlctlon or
•
of Appeal•
Uruted States to enforce, set aside, or modify orders of exclusive.
the commission or board shall be exclusive.
Such
proceedings in the circuit court of
appeals
shall have
Proceedings to
•
•
•
precedence
be o•
mven precedence over other
cases
pendmg
therem
and
over other cases,
•
'
and to be expeshall be in every way expedited. No order of the corn- dlted.
mission or board or the J. udgmen t of the court to enforce antitrust
Liability under
acts not
the same shall in any wise relieve or absolve any person atrectect.
from any liability under the antitrust Acts.
Complaints, orders, and other processes of the cornmis- ~e~~~f~~·~ro~m
sion or board under this section may be served by anyone ~?~~~~~ ~~~~s.
duly authorized by the commission or board, either :~~~~ther proo(a) by delivering a copy thereof to the person to be Personal; or
served, or to a member of the partnership to be served,
or to the president, secretary, or other executive officer
or a director of the corporation to be served; or (b) by :C\~~i~e~!;P~~
leaving a copy thereof at the principal office or place of
business of such person; or (c) by registering and mailing Byregist~Rd
a copy thereof addressed to such person at his principal mau.
romm~@~
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See. 11. JURISDICTION TO ENFORCE COMPLIANCE.
COMPLAINTS, FINDINGS, AND ORDERS. APPEALS, SERVICE-Continued.
Verified return or office or place of
person serving,
and return post· person so serving
ot!lce receipt
proof of service. setting forth the

business. The verified return by the
said complaint ' order' or other process
manner of said service shall be proof
of the same, and the return post-office receipt for said
complaint, order, or other process registered and mailed as
aforesaid shall be proof of the service of the same.

See. 12. PLACE OF PROCEEDINGS UNDER ANTITRUST
LAWS. SERVICE OF PROCESS. (38 Stat. 736; 15 USCA, sec.
22.)
Proceeding may
S EC. 12 • Th at any smt,
• actwn,
• or procee ding un d er t h e
be Instituted or
process eerved In
•
1
•
•
b e b rough t
district or which antitrust aws agarnst a corporation may
corporation
an
in·
nl
•
h
•
di
•
1
di
•
h
f
•
·
· h ab'Itant,
habitant or
not o y m t e JU c1a stnct w ereo 1t IS an rn
wherever It may
be found.

b ut also m
• any d'1stnct
• wh erem
• 1t
• may b e f ound or transacts business; and all process in such cases may be served
in the district of which it is an inhabitant, or wherever
it may be found.
See. 13. SUBPCENAS FOR WITNESSES IN PROCEEDINGS
BY OR ON BEHALF OF THE UNITED STATES UNDER
ANTITRUST LAWS. (38 Stat. 736; 15 USCA, sec. 23.)

SEc. 13. That in any suit, action, or proceeding brought
by or on behalf of the United States subpcenas for witnesses who are required to attend a court of the United
States in any judicial district in any case, civil or criminal, arising under the antitrust laws may run into any
Mi atytrutnhlnttoany other district: Provided, That in civil cases no writ of subd src, u per..
•
.
•
mission of trial pcena shall issue for witnesses livmg out of the d1stnct
court necessarr
•
In civil cases I
in which the COUrt 19 held at a greater distance than one
witneBBiives out
of district and
hundred
miles from the place of holding the same without
more 'han 100
miles distant.
the permission of the trial court being first had upon proper
application and cause shown.
See. 14. VIOLATION BY CORPORATION OF PENAL PROVISIONS OF ANTITRUST LAWS. (38 Stat. 736; 16 USCA, sec.
24.)
~~~~!~\':l~~t
rector•, omcen,
eto.

• wildemeanor.

SEc. 14. That whenever a corporation shall violate any
of the penal provisions of the antitrust laws, such violation shall be deemed to be also that of the individual
directors, officers, or agents of such corporation who shall
have authorized, ordered, or done any of the acts constituting in whole or in part such violation, and such violation shall be deemed a misdemeanor, and upon conviction
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therefor of any such director, officer, or agent he shall be
Penalty, line or
Punished by a fine of not exceeding $5 ' 000 or by impris- Imprisonment,
or
onment for not exceeding one year, or by both, in the both.
discretion of the court.
Sec. 15. JURISDICTION OF UNITED STATES DISTRICT
COURTS TO PREVENT AND RESTRAIN VIOLATIONS OF
THIS ACT. (88 Stat. 736; 15 USCA, sec. 25.)

SEc. 15. That the several district courts of the United
States are hereby invested with jurisdiction to prevent and
restrain violations of this Act, and it shall be the duty of
the several district attorneys of the United States, in their ~~:S~:0~!~0drreo
respective districts, under the direction of the Attorney g~~e':-~ttttg~~i1•
General, to institute proceedings in equity to prevent and tute proceedings.
• sueh VlO
· 1a t'10ns. Such procee d'mgs may be by bebywayot~tlProceedings may
res t ram
way of petition setting forth the case and praying that ~~enc!:~ 1~tgo. ortb
such violation shall be enjoined or otherwise prohibited.
. d of sh all h ave b een duly not1. Court
After due notice,
. comp Iame
to proceed
When the parties
• •
to hearing and d&fied of such petitiOn, the court shall proceed, as soon as termination a~
. an d d etermmatlon
. . of t h e case; an d soon as may be.
may be, to t h e h eanng
t't'
d
b
f
Pending petition
.
h
pendmg sue pe 1 10n, an e ore fi na1 d ecree, th e cour t Instituting
promay at any time make such temporary restraining order ~:~i~~fe0~~po
or prohibition as shall be deemed just in the premises. ~~ct~:'::;r~~dgtti
Whenever it shall appear to the court before which any tlon.
such proceeding may be pending that the ends of justice
require that other parties should be brought before the g~~~t~:l;;~
court, the court may cause them to be summoned, whether ttoa.
they reside in the district in which the court is held or not,
and subprenas to that end may be served in any district
by the marshal thereof.
Sec. 16. INJUNCTIVE RELIEF AGAINST THREATENED
LOSS BY VIOLATION OF ANTITRUST LAWS. (38 Stat. 737;
15 USCA, sec. 26.)

SEc. 16. That any person, firm, corporation, or associa- ~~~'k~~lc-~:
tion shall be entitled to sue for and have injunctive relief, :~~~~~1~\~n:.,
in any court of the United States having jurisdiction over ~!n:r ~~~~~~ 8ot
• agams
· t threat ened 1oss or d amage by a VIO
• 1a- equity
against
th e part Ies,
threfltened
contion of the antitrust laws, including sections two, three,~~~\=:~~
seven, and eight of this Act, when and under the same con- iii•ditions and principles as injunctive relief against threatened conduct that will cause loss or damage is granted by
courts of equity, under the rules governing such proceedings, and upon the execution of proper bond against
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Sec. 16. INJUNCTIVE RELIEF AGAINST THREATENED
LOSS BY VIOLATION OF ANTITRUST LAWS-Continued.

damages for an injunction improvidently granted and a
showing that the danger of irreparable loss or damage is
fi~~~fo~~'Ii~- immediate, a preliminary injunction may issue: Provided,
~~~~~~~h~~ That nothing herein contained shall be construed to enlng.
title any person, firm, corporation, or association, except
:t~~e~~~~~~ may the United States, to bring suit in equity for injunctive
~11err:g~~1:;~~~~ relief against any common carrier subject to the provisions
mon carrier sub· f th e Act to regu1 a t .e commerce, approve d F eb ruary
JecttoActtoReg·O
ulate Commerce. fourth, eighteen hundred and eighty-seven, in respect of
any matter subject to the regulation, supervision, or other
jurisdiction of the Interstate Commerce Commission.
Sec. 17. PRELIMINARY INJUNCTIONS. TEMPORARY
RESTRAINING ORDERS. (38 Stat, 737; first two paragraphs
are 28 USCA, sec. 381.)

f!ft!c~f~1~~~-

SEc. 17. That no preliminary injunction shall be issued
without notice to the opposite party.
:-~J~Fnf::J~/1~ No temporary restraining order shall be granted withrg;~~~~e~~~;:· out notice to the opposite party unless it shall clearly ap~~~¥fo:!:18 pear from specific facts shown by affidavit or by the verified bill that immediate and irreparable injury, loss, or
damage will result to the applicant before notice can be
it~::(g1~:"lr~. served and a hearing had thereon. Every such temporary
:::,:~i1 :;:, ~d restraining order shall be indorsed with the date and hour
flne1Dlllr7. eto. of issuance, shall be forthwith filed in the clerk's office and
entered of record, shall define the injury and state why it
is irreparable and why the order was granted without
notice, and shall by its terms expire within such time after
entry, not to exceed ten days, as the court or judge may
fix, unless within the time so fixed the order is extended
for a like period for good cause shown, and the reasons for
such extension shall be entered of record. In case a temItwlthont notice, porary restraining order shall be granted without notice
IMU&nce of pre- ,
,
'fi d
f
,
f
Umlnary tndJ nnc- m the contmgency speCl e , the matter o the Issuance o
1
tlontobe
aI'
'
'
'
'
h
llb
d
f
h
'
posed or a.t earll· a pre 1mmary InJunctiOns a
e set own or a earmg at
est
p018ible mo- the ear1'1est poss1'ble t1me
'
ment.
and sh a11 tak e preced ence of all
matters eJrcept older matters of the same character; and
when the same comes up for hearing the party obtaining
the temporary restraining order shall proceed with the application for a preliminary injunction, and if he does not do
so the court shall dissolve the temporary restraining order.
Upon two days' notice to the party obtaining such tempoout notice.
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rary restraining order the opposite party may appear and ~~~:!~~~':flJo.
move the dissolution or modification of the order' and in ~~u~~ ~~ r:gf.6.
that event the court or judge shall proceed to hear and days' notloe.
determine the motion as expeditiously as the ends of justice may require.
Section two hundred and si"'ity-three of an Act entitled ~1'::j· ~O:d~r ludl·
"An Act to codify, revise, and amend the laws relating to repealed.
the judiciary," approved March third, nineteen hundred
and eleven, is hereby repealed.
Nothing in this section contained shall be deemed to ~;~.a~noht·
alter, repeal, or amend section two hundred and sixty-six
of an Act entitled "An Act to codify, revise, and amend
the laws relating to the judiciary," approved March third,
nineteen hundred and eleven.
Sec. 18. NO RESTRAINING ORDER OR INTERLOCUTORY
ORDER OF INJUNCTION WITHOUT GIVING SECURITY.
(38 Stat. 738; 28 USCA, sec. 382.)

SEc. 18. That, except as otherv.ise provided in section ~~'d~-:fkS:e~'ioo1
16 of this Act, no restraining order or interlocutory order thts act.
of injunction shall issue, except upon the giving of security
by the applicant in such sum as the court or judge may
deem proper, conditioned upon the payment of such costs
and damages as may be incurred or suffered by any party
who may be found to have been wrongfully enjoined or
restrained thereby.
Sec. 19. ORDERS OF INJUNCTION OR RESTRAINING
ORDERS-REQUIREMENTS. (38 Stat. 738; 28 USCA, sec. 383.)

SEc. 19. That every order of injunction or restraining Must set forth
order shall set forth the reasons for the issuance of the~~~~· t!:&J~;!i
. terms, an d shall descn'b e m
. rea- strained.
ac~toberesame, shall be specific m
sonable detail, and not by reference to the bill of complaint or other document, the act or acts sought to be
restrained, and shall be binding only upon the parties to Binding only on
• t he1r
· offi cers, agen t s, servan t s, empIoyees, an d their
parties to suit,
t he smt,
omcers, eto.
attorneys, or those in active concert or participating with
them, and who shall, by personal service or otherwise,
have received actual notice of the same.
Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE·
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT
OF TERMS OR CONDITIONS OF EMPLOYMENT. (38 Stat.
738; 29 USCA, sec. 52.)

SEc. 20. That no restraining order or injunction shall
be granted by any court of the United States, or a judge
63~-33-47
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See. 20. RESTRAINING ORDERS OR INJUNCTIONS BE·
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT
OF TERMS OR CONDITIONS OF EMPLOYMENT-Continued.

or the judges thereof, in any case between an employer
and employees, or between employers and employees, or
between employees, or between persons employed and
persons seeking employment, involving, or growing out
of, a dispute concerning terms or conditions of employ·
NottoiS!ueun·
to prevent irreparable inJ'ury to
less necessary to ment ' unless necessanr
·"
~feven~ lrrepara· property, or to a property right, of the party making the
•lnl ry.
application, for which injury there is no adequate remedy
Threatened
prop.
at
law' and such property or property rio-ht
must be
erty or property
t:>
rtghtsmustbede·described
with
particularity
in
the
application
scribed with par·
' which
tlcularlty.
must be in writing and sworn to by the applicant or by
his agent or attorney.
Not to prohibit
And no such restraining order or injunction shall pro::rr:g:~~f~~:hibit any person or persons, whether singly or in concert,
~e~~~~n~~Y
from terminating any relation of employment, or from
~~E~~~~~f~g ceasing to perform any work or labor, or from recom~::a~~erolo, mending, advising, or persuading others by peaceful
eto.
means so to do; or from attending at any place where
any such person or persons may lawfully be, for the purpose of peacefully obtaining or communicating information, or from peacefully persuading any person to work
or to abstain from working; or from ceasing to patronize
or to employ any party to such dispute, or from recommending, advising, or persuading others by peaceful and
lawful means so to do; or from paying or giving to, or
withholding from, any person engaged in such dispute,
any strike benefits or other moneys or things of value;
or from peaceably assembling in a lawful manner, and
for lawful purposes; or from doing any act or thing
Aotsapecllled
. h t Iaw f u11 y b e d one m
. t h e a bsence of sue h d'IS·
this
paragraphIn wh'1ch mig
not
to
be
con~ld·
b
h
'
ered violations or pute y any party t ere to; nor sh a11 any of t h e acts specl·
anylawofthe
fiIed m
• t h'Is paragraph b e consi'd ere d or h eld to b e VlO
• 1aUnited States.
tions of any Jaw of the United States.
See. 21. DISOBEDIENCE
OF ANY LAWFUL WRIT,
PROCESS, ETC., OF ANY UNITED STATES DISTRICT
COURT, OR ANY DISTRICT OF COLUMBIA COURT. (38
Stat. 738; 28 USCA, sec. 386.)

SEc. 21. That any person who shall willfully disobey
any lawful writ, process, order, rule, decree, or command
of any district court of the United States or any court of
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the District of Columbia. by doing any act or thing
. or th ere by forb'dd
, if the criminal
Ifact done alao a
1, en to be d one by h1m,
offense
th erem,
,
under laws of
act• or thing so done
by hun be of such character as to con- of
United states or
, ,
State In which
stltute
also
a
cnmmal
offense
under
any
statute
of
the
committed, per•
son to be pror
Umted States, or •under the laws of any State, in which ceeded
against aa
hereinafter pror
the act was comnutted, shall be proceeded agamst for his vlded.
said contempt as hereinafter provided.
See. 22. RULE TO SHOW CAUSE OR ARREST.
PENALTIES. (38 Stat. 738; USCA, see. 387.)

TRIAL

SEc. 22. That whenever it shall be made to appear to
any district court or judge thereof, or to any judge therein
sitting, by the return of a proper officer on lawful process,
or upon the affidavit of some credible person, or by information filed by any district attorney, that there is reasonable ground to believe that any person has been guilty of
such contempt, the court or judge thereof, or any judge court or Judge
· s1ttmg,
• •
·
• · t h e sa1'd person show
may Issue rule to
t hcrem
may Issue
a ru 1e reqmrmg
cause why
so charged to show cause upon a day certain why he should~~~~ :r~d
not be punished therefor, which rule, together with a copy punished..
of the affidavit or information, shall be served upon the
person charged, with sufficient promptness to enable him
to prepare for and make return to the order at the time
fixed therein. If upon or by such return, in the judgment contempt
Trial tfaDeged
not surof the court, the alleged contempt be not sufficiently gctently
purged
1
purged, a trial shall be directed at a time and place fixed return.
by the court: Provided, however, That if the accused, being
a natural person, fail or refuse to make
return
FaDureornatural
.
. to. the rule person
to make
to show cause, an attachm ent
may
Issue
agamst
his
person
return. Attach.
.
,
ment aealnst per•
to compel an answer, an d m case of his contmued failure son.
or refusal, or if for any reason it be impracticable to dispose of the matter on the return day, he may be required
to give reasonable bail for his attendance at the trial and
his submission to the final judgment of the court. Wbere
the accused is a body
corporate, an attachment
for the attac
Irbodhycorporate,
•
•
ment for S&·
sequestration of Its property may be 1ssued upon like questre.tlon
or Its
property.
refusal or failure to answer.
In all cases within the purview of this Act such trial oourt
Trial may be by
or upon demay be by the court, or, upon demand of the accused, by gumd
or aocused,
1
a jury; in which latter event the court may impanel a jury JurJ,
from the jurors then in attendance, or the court or the
judge thereof in chambers may cause a sufficient number
of jurors to be selected and summoned, as provided by
law, to attend at the time and place of trial, at which
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See. 22. RULE TO SHOW CAUSE OR ARREST.
PENALTIES-Continued.

TRIAL.

time a jury shall be selected and impaneled as upon a trial
•
•
for misdemeanor; and such tnal shall conform, as near as
arlmlnal cases
b
h
• •
• • 1
d by
prosecuted by In· may e, to t e practiCe m cnmma cases prosecute
dlctment or upon • di
. f
•
Information.
m ctment or upon m ormatiOn.
If the accused be found guilty, judgment shall be entered
:O~!ln!:t~r accordingly, prescribing the punishment, either by fine or
or ~th.
imprisonment, or both, in the discretion of the court.
~~~~"~1:fes or Such fine shall be paid to the United States or to the com~h':1~':ta;t~_r plainant or other party injured by the act constituting the
h'!:'~£:,.Cs:;':,ed contempt, or may, where more than one is so damaged, be
1
gr:t~ nor i~~- divided or apportioned among them as the court may
ceed $I,ooo.
direct, but in no case shall the fine to be paid to the United
States exceed, in case the accused is a natural person, the
sum of $1,000, nor shall such imprisonment exceed the
~~;"clli~!~:e term of six months: Provided, That in any case the court
withattachment
rule and Is- or a ]U
• dge th ereo f may, f or goo d causesh own, by affid aVI"t
sue
for arrest.
or proof taken in open court or before such judge and filed
with the papers in the case, dispense with the rule to show
cause, and may issue an attachment for the arrest of the
person charged with contempt; in which event such pert~~~~~~:e son, when arrested, shall be brought before such court or
~~~g:S~tft~d1 io a judge thereof without unnecessary delay and shall be
~:.:~·tb!::~~- admitted to bail in a reasonable penalty for his appearance
r:::;urulehad to answer to the charge or for trial for the contempt; and
thereafter the proceedings shall be the same as provided
herein in case the rule had issued in the first instance.
'l'rlal to oonforns
to practice tn

Sec. 23. EVIDENCE. APPEALS. (38 Stat. 739; 28 USCA, sec.
388.)

:~~: 't:;t~e

SEc. 23. That the evidence taken upon the trial of any
persons so accused may be preserved by bill of exceptions,
1udgmbentreand any judgment of conviction may be reviewed upon
v1ewa 1eupon
writ of error.
writ of error in all respects as now provided by Iaw in
criminal cases, and may be affirmed, reversed, or modified
Oranttngofwrtt as ]·ustice may require.
Upon the granting of such writ
to stay execution,
and
of error, execution of judgment shall be stayed, and the
Accused to be ad- accused if there by sentenced to imprisonment shall be
mltted to ba.!l.
'
'
admitted to bail in such reasonable sum as may be required by the court, or by any justice, or any judge of
any district court of the United States or any court of
the District of Columbia.

of exceptions.
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See. 24. CASES OF CONTEMPT NOT SPECIFICALLY EMBRACED IN SECTION 21 NOT AFFECTED. (38 Stat. 739;
28 USCA, sec. 389.) .

SEc. 24. That nothing herein contained
shall be con- near
Committed In~
,
,
presence of
strued to relate to contempts committed m the presence court, or
of the court, or so near thereto as to obstruct the administration
of justice, nor to con
tempts committed in diso- of
In dlsobedleQce
,
lillY lawful writ
•
bedience of any lawful• wnt, process,
order,
rule,
decree,
or processbln suit
•
or action y or Ia
or command entered m any smt or action brought or behalf or United
. h
f
.
States.
prosecuted m t e name o , or on behalf of, the Uruted
States, but the same, and all other cases of contempt not And other CBM
.
b
d . h'
.
not In seo. 21.
spec1fi.cally em race w1t m sectwn twenty-one of this Punished 1110011•
Act ' may be punished in conformity to the usages at law valllng
rormlty usage~~
with preII&
and in equity now prevailing.
l~~ and In •quiSec. 25. PROCEEDINGS FOR CONTEMPT. LIMITATIONS.
{38 Stat. 740; 28 USCA, sec. 390.)

SEc. 25. That no proceeding for contempt shall be Must be lnsttta' t'1tuted agams
· t any person un1ess b egun w1t
• hin one ted
ms
year.within 011e
year from the date of the act complained of; nor shall any Notabartoortm. be a b ar t o any cnmma
· · 1 prosecutwn
• f or lnal prosecution.
sueh procee dmg
the same act or acts; but nothing herein contained shall Pendtngproceed.
.
din
h . lngslloaiiected,
affect any proceed mgs m contempt pen g at t e time
of the passage of this Act.
Sec, 26. INVALIDITY OF ANY CLAUSE, SENTENCE, ETC.,
NOT TO IMPAIR REMAINDER OF ACT. (37 Stat. 740; 15
USCA, sec. 27.)

SEc. 26. If any clause, sentence, paragraph, or part of
this Act shall, for any reason, be adjudged by any court of
competent jurisdiction to be invalid, such judgment shall
not affect, impair, or invalidate the remainder thereof,
but shall be confined in its operation to the clause, ~g!d~obc~:,.-a;,
sentence, paragraph, or part thereof directly involved in ~t~~~~~~f~ed.dJ.
the controversy in which such judgment shall have been
rendered.
Approved, October 15, 1914.

EXPORT TRADE ACT 1
(Approved Apr. 10, 1918]

[PuBLic-No. 126-65TH CoNGREss]
[H. R. 2316]
AN AOT To promote export trade, and lor other purposes

Sec. 1. DEFINITIONS."

(40 Stat. 516; 15 USCA, sec. 61.)

Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled,
"Export trade."

"Trade •lth!n
'he United
l!tatea."

That the words "export trade" wherever used in this
Act mean solely trade or commerce in goods, wares, or
merchandise exported, or in the course of being exported
from the United States or any Territory thereof to any
foreign nation; but the words "export trade" shall not
be deemed to include the production, manufacture, or
selling for consumption or for resale, within the United
States or any Territory thereof, of such goods, wares, or
merchandise, or any act in the course of such production,
manufacture, or selling for consumption or for resale.
That the words "trade within the United States''
wherever used in this Act mean trade or commerce among
the several States or in any Territory of the United
States, or in the District of Columbia, or between any
such Territory and another, or between any such Tenitory or Territories and nny State or States or the District
of Columbia, or between the District of Columbia and any
State or States.
• In this general connection, I. e., regulation and promotion or export trade, mention
ihould perhaps be made or the so-ca.lled antidumping legislation, prohibiting, penalizing,
and alfording relief lor systematic Importation and sale of articles Into the United States
at prices substantially less than their actual market va.lue or their wholesale price, as
In the act specified, where done with the intent of destroying or InJuring a domestic
Industry, preventing the establishment thereof, or or restraining or monopolizing any
part or trade and commerce in the articles concarned, In the United States. .\ct or
Sept. 8, 1916, ch. 463, sec. 801, 39 Stat. 798.
As regards cases, see reference to act In United Staltl v. United State1 Stu/ Corporation,
261 U. B. 417 at 463, In E:z Parte Lamar, 274 Fed. 160 at 171, and In Amt.rtcan E:zporl
Door Corporation v. John A. Gauger Co., 283 Pac. 462 (Wash.), In which the court, In
a suit by an Export Trade Act association against a member, to enforce the ruem·
bershlp contract, held the contract void as a restraint or trade at the common !avv
and violative of the State constitution, the act Inoperative to regulate such Intra·
etate matters as thereto concerned, as beyond the Federal jurisdiction, and, as regards
the e%emptlons provided by the act, !rom the antitrust laws, as not Intended to reach
1uch situations as disclosed by the facts or said case. Eicept as above noted, the
Export Trade or Webb Act act does not appear to have been Involved In reported
cases.
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11

That the word Association" wherev-er used in this "Arooclatlon."
Act means any corporation or combination, by contract
or otherwise, of two or more persons, partnerships, or
corporations.
Sec. 2. ASSOCIATION FOR OR AGREEMENT OR ACT
MADE OR DONE IN COURSE OF EXPORT TRADE-STATUS
UNDER SHERMAN ANTITRUST LAW. (40 Stat. 517; 15
USCA, sec. 62.)

SEc. 2. That nothing contained in the Act entitled 11 An
Act to protect trade and commerce against unlawful restraints and monopolies," approved July second, eighteen
hundred and ninety, 2 shall be construed as declaring to be Association not
'll 1
• ·
d• t f
h
I
Illegal II organI ega an associatiOn en terr. ill o or t e so e purpose of !zed lor and en.
•
t
d
d
t
11
d
l
l
•
gaged In export
engagmg ill export ra e an ac ua y engage so e y m trade solely,
such export trade, or an agreement made or act done in Nor agreement
. .
t h e course of export tra d e by sue h assoc1atwn,
proVI'd ed nor act,
not lnr~stralnt
such association 1 agreement, or act is• not in restraint of II
o( trade within
trade within the United States, •and IS not• in restraint of t8h1ea1Unitedf
es, oro the
the export trade of any domestic competitor of
such as- eAport
trade or
• •
any dome.~tlc
ciation: And providedfurther, That such association does competitor, and
not, either in the United States or elsewhere, enter into II such assocla·
does not art!·
any agreement, un derstan d·mg, or conspiracy,
or do any tlon
flclally or lnten. h artl'fic1a
• 11y or m
· t en t'wna11Y en h ances or d e- or
tlonally
enhance
act wh1c
depress
prices
·
·
h'
th
U
't
d
St
t
f
d'
·
f
of,
or
substantial·
presses pnces Wit m e n1 e
a es o commo 1t1es o lylessencompetl· t'wn, or w h'lC h su bstan- trnctelncommod·
tlon, or restrain
t h e cl ass exporte d by sue h assoc1a
.
•
·
'th'
th
U
·
d
S
ltles ol class e:rtlally lessens competitiOn WI m
e mtc
tates or portod.
otherwise restrains trade therein.
Sec. 3. ACQUISITION BY EXPORT TRADE CORPORATION
OF STOCK OR CAPITAL OF OTHER CORPORATION. (40
Stat. 517; 15 USCA, sec. 63.)

SEc. 3. That nothing contained in section sev-en of the
Act entitled 11 An Act to supplement existing laws against
unlawful restraints and monopolies, and for other purposes," approved October fifteenth, nineteen hundred and
fourteen, 8 shall be construed to forbid the acquisition or
ownership by any corporation of the whole or any part of
the stock or other capital of any corporation organized
solely for the purpose of engaging in export trade, and Lawtul under
• sur h expor t t ra de, un Iess 1h e less
Clayton Act un·
actua IIy engage d so leIy m
effect may be
•
·
·
h'
b
·
to restrain trade
effect of sur h acqms1hon or owners 1p may e to res tram or substantially
•
· h'ill t he uon
lessenwithin
competl• II y lessen compe t'1tlOll
tra de or su bs t an t 1a
Wit
UnitUnited States.
ed States.
1 For text of Sllerman Act, see p, 734.
1 See ante, p. 712 et se<1.
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Sec. 4. FEDERAL TRADE COMMISSION ACT EXTENDED
TO EXPORT TRADE COMPETITORS. (40 Stat. 517; 15 USCA,
aec. 64.)

SEc. 4. That the prohibition against "unfair methods
of competition" and the remedies provided for enforcing
said prohibition contained in the Act entitled 11 An Act to
create a Federal Trade Commission, to define its powers
and duties, and for other purposes," approved September
twenty-sixth, nineteen hundred and fourteen,• shall be
construed as extending to unfair methods of competition
used in export trade against competitors engaged in exEven thoagh acts port trade, even though the acts constituting such unfair
Involved
done meth ods are d one w1t
, hout t h e terntona
. , l ]Uns
, . d'1ct10n
, of
without
territor!aljurlsdlctlon
of
,
United state:~. the Uruted States.
Sec. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIATIONS UNDER THIS ACT. PENALTIES FOR FAILURE TO
COMPLY. DUTIES AND POWERS OF COMMISSION. (40
Stat. 517, 15 USCA, sec. 65.)
~~f~t~!~agrec~~SEc. 5. That every association now engaged solely in
poratlons
to
file
· t y d ays aft or th e passage of th'lS
statement with expor t t ra d e, Wl· th'm SlX
~~~:~~~~de Act, and every association entered into hereafter which
ehowlng location engages solely in export trade ' within thirty days after
of otllces, names,
:~~::!~~~~ its creation, shall file with the Federal Trade Commission
~:;~~~~~~~~or a verified written statement setting forth the location of
~~~:,t,~a..<so· its offices or places of business and the names and addresses of all its officers and of all its stockholders or members, and if a corporation, a copy of its certificate or
articles of incorporation and by-laws, and if unincorporrated, a copy of its articles or contract of association, a'ld
on the first day of January of each year thereafter it shall
make a like statement of the location of its offices or places
of business and the names and addresses of all its officers
and of all its stockholders or members and of all amendments to and changes in its articles or certificate of
incorporation or in its articles or contract of association.
~o~~~~n"'i: to It shall also furnish to the commission such information
t~,~~:~~~
as the commission may require as to its organization,
business, conduct, practices, management, and relation
to other associations, corporations, partnerships, and inPenalties,
loss of dividuals · Any association which shall fail so to do shall
beneHt
of sees. 2
and s, and line. not have the benefit of the provisions of section two and
section three of this Act, and it shall also forfeit to the
United States the sum of $100 for each and every day of
• See

ante, p. 699 et seq.
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the continuance of such failure, which forfeiture shall be
payable into the Treasury of the United States, and shall
be recoverable in a civil suit in the name of the United
States brought in the district where the association has its
principal office, or in any district in which it shall do business. It shall be the duty of the various district attorneys, Dl3tr!ot attor· of t h e A t t orney G eneral of t h e Uruted
.
neys
to PI'Oieoute
.
un d er the d trectwn
lor recovery
or
.
forfeiture.
States, to prosecute for t h e recovery of the forfeiture.
The costs and expenses of such prosecution shall be paid
out of the appropriation for the expenses of the courts of
the United States.
Whenever the Federal Trade Commission shall have Federal Trade
th at an associ•a t'wn or any agreement luvestlgate
Commissionre-to
.
reason to b eIteve
stralnt of trade
. .
. .
.
rna d e or act d one by sue h assoCiatiOn Is m restramt of art!ftctai or tnte'n·
' d S ta t es or m
• res t ramt
· of t h e export tlonal
' hi n t h e U mte
tra d e Wit
mentorenbancedeprea. compe t'I tor of sue h assoc1at10n,
. .
slon of prices or
tra de of any domestlc
or substantlatlesthat an association either in the United States or else- ~~W~\~='l::
where has entered into any agreement, understanding, or tion.
conspiracy, or done any act which artificially or intentionally enhances or depresses prices within the United
States of commodities of the class exported by such association, or which substantially lessens competition within
the United States or otherwise restrains trade therein, it
shall summon such association, its officers, and agents to
appear before it, and thereafter conduct an investigation
into the alleged violations of law. Upon investigation, May reoorn.nead
' h a11 cone1ud e t h at t h e 1aw h as b een VIO
• 1ate d , 1t
· mayca.aolviolatlon.
readjust•nent tn
1'f Its
make to such association recommendations for the readjustment of its business, in order that it may thereafter
maintain its organization and management and conduct
:its business in accordance with law. .If such association an
Todnter
llndings
racommenfails to comply with the
recommendatwns
of
the
Federal
datfons
to Attar.
. .
.
ney Genera.! It
Trade Commission,. said commzsswn shall refer Its findin()'s
association
talls
"' to
comply with
and recommendations to the Attorney General of the recommendatloa
United States for such action thereon as he may deem
proper.
For the purpose, of• enforcing these provisions the Fed- Commlssfoa
~~ ...
en same powers
eral Trade CommissiOn
shall
have
all
the
powers,
so
far
asT under Federal
.
. .
rada Comw!Jtas applicable, given
It m 0 An. Act to create a FederaisJonActaofllt'a~
.
e.ppllce.bl•.
Trade CommissiOn, to define Its powers and duties, and
for other purposes."
Approved, April 10, 1918.

SHERMAN ANTITRUST ACT
Set.l. CONTRACTS, COMBINATIONS, ETC., IN RESTRAINT
OF TRADE ILLEGAL-PENALTY. (26 Stat. 209; 15 USCA,sec.l.)

SECTION 1. Every cqntract, combination in the form of
trust or otherwise, or conspiracy, in restraint of trade or
commerce among the several States, or with foreign
nations, is hereby declared to be illegal. Every person
who shall make such contract or engage in any such com·
Misdemeanor: bination or conspiracy, shall be deemed guilty of a misde·
Penalty-Fine,
d
• .
h
f h ll be pun1s
• h edb y
Imprisonment, or mer.nor, an , on convictiOn t ereo , s a
botll.
fine not exceeding five thousand dollars, or by imprison·
ment not exceeding one year, or by both said punishments, in the discretion of the court.
Sec. 2. PERSONS MONOPOLIZING TRADE GUILTY OF
MISDEMEANOR-PENALTY. (26 Stat. 209; 15 USCA, sec. 2.)

SEc. 2. Every person who shall monopolize, or attempt
to monopolize, or combine or conspire with any other
person or persons, to monopolize any part of the trade or
commerce among the several States, or with foreign
nations, shall be deemed guilty of a misdemeanor, and,
on conviction thereof, shall be punished by fine not
exceeding five thousand dollars, or by imprisonment not
exceeding one year, or by both said punishments, in the
discretion of the court.
Sec. 3. CONTRACTS, ETC., AFFECTING TERRITORIES OR
DISTRICT OF COLUMBIA ILLEGAL-PENALTY. (26 Stat.
209; 15 USCA, sec. 3.)

SEc 3. Every contract, combination in form of trust
or otherwise, or conspiracy, in restraint of trade or commerce in any Territory of the United States or of the
District of Columbia, or in restraint of trade or commerce
between any such Territory and another, or between any
such Territory or Territories and any State or States or
the District of Columbia, or with foreign nations, or be·
tween the District of Columbia and any State or States
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or foreign nations, is hereby declared illegal. Every
person who shall make any such contract or engage in any
such combination or conspiracy, shall be deemed guilty
of a misdemeanor, and, on conviction thereof, shall be
punished by fine not exceeding five thousand dollars, or
by imprisonment not exceeding one year, or by both
said punishments, in the discretion of the court.
Sec. 4. ENFORCEMENT.

(26 Stat. 209; 15 USCA, seo. 4.)

SEc. 4. The several circuit courts 1 of the United States ~~f~s~~~~~~: c~r
are hereby invested with jurisdiction to prevent and
restrain violations of this act; and it shall be the duty of
the several district attorneys of the United States, in
their respective districts, under the direction of the
Attorney General, to institute proceedings in equity to
prevent and restrain such violations. Such proceedings Procedure: by
may be by way of petition setting forth the case and way or petltto~~o
praying that such violation shall be enjoined or otherwise
prohibited. When the parties complained of shall have
been duly notified of such petition the court shall proceed,
as soon as may be, to the hearing and determination of
the case; and pending such petition and before final
decree, the court may at any time make such temporary
restraining order or prohibition as shall be deemed justin the premises.
Sec. 5. ADDITIONAL PARTIES.

(26 Stat. 210; 15 USCA,

seo • .5.)

SEo. 5. Whenever it shall appear to the court before
which any proceeding under section four of this act may
be pending, that the ends of justice require that other
parties should be brought before the court, the court may
cause them to be summoned, whether they reside in the
district in which the court is held or not; and subprenas
to that end may be served in any district by the marshal
thereof.
Sec. 6. FORFEITURE OF PROPERTY.
USCA, sec. 6.)

(26 Stat. 210; U

SEc. 6. Any property owned under any contract or by
any combination, or pursuant to any conspiracy (and
being the subject thereof) mentioned in section one of this
act, and being in the course of transportation from one
State to another, or to a foreign country, shall be forfeited
1 Act of Mar. 8, 1911, c. 231. 36 Stat. ll67, abolishes t!Je courts referred to, and confel'l
their powers upon the district courl.l.
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to the United States, and may be seized and condemned
by like proceedings as those provided by law for the forfeiture, seizure, and condemnation of property imported
into the United States contrary to law.
See. 7. SUITS-RECOVERY.

Threefold dam·

•1• and oosts.

(26 Stat. 210.)

SEc. 7. Any person who shall be injured in his business
or property by any other person or corporation by reason
of anything forbidden or declared to be unlawful by this
act, may sue therefor in any circuit court 1 of the United
States in the district in which the defendant resides or is
found, without respect to the amount in controversy, and
shall recover threefold the damages by him sustained, and
the costs of suit, including a reasonable attorney's fee.
See. 8. "PERSON" OR "PERSONS" DEFINED.
210; 15 USCA, Sec. 7.)

(26 Stat.

SEc. 8. That the word "person," or "persons," whereever used in this act shall be deemed to include corporations and associations existing under or authorized by
the laws of either the United States, the laws of any of
any of the Territories, the laws of any State, or the laws of
any foreign country.
Approved, July 2, 1890.
I See rootnote on p. 735.

RULES OF PRACTICE
I. SESSIONS

The principal office of the Commission at Washington, Principal omce.
D.C., is open each business day from 9 a.m. to 4:30p.m.
Commission may
The Commission may meet and exercise all its
powers at enrclse
,
power
any other place, and may, by one or more of Its members, elsewhere.
or by such examiners as it may designate, prosecute any
inquiry necessary to its duties in any part of the United
States.
Sessions of the Commission for hearing contested pro- Hearings aa orceedings will be held as ordered by the Commission.
dered.
Sessions of the Commission for the purpose of making
orders and for the transaction of other business, unless S4l8Sions ror or. ordered, will
. be h eld at t h e office of the Com- ders
and other
otherWise
business.
mission at Washington, D.C., on each business day at
10:30 a.m. Three members of the Commission shall
constitute a quorum for the transaction of business.
Quorum.
All orders of the Commission shall be signed by the secretary.
Orders l!gned b7
secretary.
I-A. PERSONAL APPEARANCE

Any individual or member of a partnership which is P!r:!:_1.
a party to any proceeding before the Commission may P
P
appear for himself or such partnership upon adequate
identification, and a corporation or association may corporation or
B880clatlon.
be represented by a bona-fid e offi cer of such corporation or association.
I-B. ADMISSION TO PRACTICE

Attorneys at law who are admitted to practice before 11Aoattottmep:
Quail·
ona.
the Supreme Court of the United States, or the highest
court of any State or Territory of the United States,
or the Court of Appeals or the Supreme Court of the
District of Columbia, may be admitted to practice before
the Commission.
The Commission
may, in its discretion,
deny
admission ' sion,
Denial or admlll.
. b
.
suspension,
suspend or disbar from practice efore It, any person or disbarment:
,
fi
d
d
h
.
.
Grounds.
who, It n s, oes not possess t e reqmsite qualifications to represent others, or is lacking in character,
integrity, or is guilty of unprofessional conduct. Any
person who has been admitted to practice before the
737

738
Hearl or.

BULES OF PRACTICE BEFORE THE COMMISSION

Commission may be disbarred or suspended from practice
for good cause shown but only after he has been afforded
an opportunity to be heard.
II. COMPLAINTS

Wbomayask
complaint.

~~~~or applica-

Commission to
Investigate.

Issuance and
Bfll'VIce o! com-

plaint.

Any person, partnership, corporation, or association
may apply to the Commission to institute a proceeding
in respect to any violation of law over which the Commission has jurisdiction.
Such application shall be in writing, signed by or in
behalf of the applicant, and shall contain a short and
simple statement of the facts constituting the alleged
violation of law and the name and address of the applicant and of the party complained of.
The Commission shall investigate the matters complained of in such application, and if upon investigation
the Commission shall have reason to believe that there is
a violation of law over which the Commission has jurisdiction, and if it shall appear to the Commission that a
proceeding by it in respect thereof would be to the interest
of the public, the Commission shall issue and serve upon
the party complained of a complaint stating its charges
and containing a notice of a hearing upon a day and at a
place therein fixed, at least 40 days after the service of
said complaint.
III. ANSWERS

Time allowed lor
answer.

J'orm of a11.1wer.

FaUure to deny

any allegation.

If respondent deaires to waive
hearing,-

(1) In case of desire to contest the proceeding the
respondent shall, within such time as the Commission
shall allow (not less than 30 days from the service of the
complaint), file with the Commission an answer to the
complaint. Such answer shall contain a short and simple
statement of the facts which constitute the ground of
defense. Respondent shall specifically admit or deny or
explain each of the facts alleged in the complaint, unless
respondent is without knowledge, in which case respondent shall so state, such statement operating as a denial.
Any allegation of the complaint not specifically denied in
the answer, unless respondent shall state in the answer that
respondent is without knowledge, shall be deemed to be
admitted to be true and n:tay be so found by the CommissiOn;
(2) In case respondent desires to waive hearing on the
charges set forth in the complaint and not to contest the
proceeding, the answer may consist of a statement that
respondent refrains from contesting the proceeding or
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that respondent consents that the Commission may make,
enter, and serve upon respondent an order to cease and
desist from the violations of the law alleged in the complaint, or that respondent admits all the allegations of the
complaint to be true. Any such answer shall be deemed
to be an admission of all the allegations of the complaint,
to waive a hearing thereon, and to authorize the Commission, without a trial, without evidence, and without
findings as to the facts or other intervening procedure, to
make, enter, issue, and serve upon respondent:
(a) In cases arising under section 5 of the act of Con- sec.
In cases under
6 or F. T. 0.
gress approved September 26,1914,
entitled,
"An
act
to
Act • or secs.2and
3 o1 0 1ayton Act.
• •
,
create a Federal Trade CommissiOn, to define Its powers
and duties, and for other purposes" (the Federal Trade
Commission Act), or under sections 2 and 3 of the act of
Congress approved October 15, 1914, entitled, "An act to
supplement existing laws against unlawful restraints and
monopolies, and for other purposes" (the Clayton Act),
an order to cease and desist from the violations of law
charged in the complaint;
(b) In cases arisinoo
under section 7 of the said act of sec.
In cases under
o
7 or Clayton
Congress approved October 15, 1914 (the Clayton Act), an Act; and
order to cease and desist from the violations of law charged
in the complaint and to divest itself of the stock alleged
in the complaint to be held contrary to the provisions of
said section 7 of said Clayton Act;
(c) In cases arising under section 8 of the said net of seo.
In cases untler
8 or Clayton
Congress approved October 15, 1914 (the Clayton Act), an Act.
order to cease and desist from the violation of law charged
in the complaint and to rid itself of the directors alleged
in the complaint to have been chosen contrary to the
provisions of said section 8 of said Clayton Act.
(3) Failure of the respondent to appear or to file answer Failure to &11·
'd
swer.
within the time as above proVI ed for shall be deemed to
be an admission of all allegations of the complaint and to
authorize the Commission to find them to be true and to
waive hearing on the charges set forth in the complaint.
(4) Three copies of answers must be furnished. All f.:s~~~~~~.':,~to.
answers must be signed in ink by the respondent or by his
duly authorized attorney and must show the office and
post-office address of the signer. All answers must be
typewritten or printed. If typewritten, they must be on
paper not more than 8}~ inches wide and not more than
11 inehes long. If printed, they must be on paper 8
inches wide by 10}~ inches long.

74Q

RULES 011' PRACTICE BEFORE THE COMMISSION

IV. SERVICE
Personal, or

l!yleavtns copy,

01

:By reelstered
mall.

ReturD.

Complaints, orders, and other processes of the Commission may be served by anyone duly authorized by the
Commission, either (a) by delivering a copy thereof to
the person to be served, or to a member of the partnership
to be served, or to the president, secretary, or other
executive officer, or a director of the corporation or
association to be served; or (b) by leaving a copy thereof
at the principal office or place of business of such person,
partnership, corporation, or association; or (c) by registering . and mailing a copy thereof addressed to such
person, partnership, corporation, or association at his
or its principal office or place of business. The verified
return by the person so serving said complaint, order,
or other process, setting forth the manner of said service,
shall be proof of the same, and the return post-office
receipt for said complaint, order, or other process, registered and mailed, as aforesaid, shall be proof of the service
of the same.
V. INTERVENTION

~~~~or appllca·

Any person, partnership, corporation, or association
desiring to intervene in a contested proceeding shall make
application in writing, setting out the grounds on which
he or it claims to be interested. The Commission may,
Permitted by or· by order, permit intervention by counsel or in person to
der.
such extent and upon such terms as it shall deem just.
~o~p::."med
Applications to intervene must be on one side of the
on appitcau~n.
paper only, on paper not more than 8U inches wide and
not more than 11 inches long, and weighing not less
than 16 pounds to the ream, folio base, 17 by 22 inches,
with left-hand margin not less than 1U inches wide, or
they may be printed in 10- or 12-point type on good unglazed paper 8 inches wide by 10}~ inches long, with
inside margins not less than 1 inch wide.
VI. CONTINUANCES AND EXTENSIONS OF TIME
In diacretlon or
Oommisalon.

Continuances and extensions of time will be granted
at the discretion of the Commission.
VII. WITNESSES AND SUBPENAS

E~aminatlon

dinarily oral.

or-

Witnesses shall be examined orally, except that for
good and exceptional cause for departing from the general
rule the Commission may permit their testimony to be
taken by deposition.
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Subpenas requiring the attendance of witnesses from subpenas cor
any place in the United States at any designated place witnesses.
of hearing may be issued by any member of the Commission.
Subpenas for the production of documentary evidence subpenas for
.
d to Issue
•
by a comnnss10ner
• •
production of
(unI ess dzrecte
upon h"IS own documentary
evmotion) will issue only upon application in writing, ldence.
which must be verified and must specify, as near as may be,
the documents desired and the facts to be proved by them.
Witnesses summoned before the Commission shall be Witness fees and
paid the same fees and mileage that are paid witnesses in mneage.
the courts of the United States, and witnesses whose
depositions are taken, and the persons taking the same,
shall severally be entitled to the same fees as are paid
for like services in the courts of the United States. Witness fees and mileage shall be paid by the party at whose
instance the witnesses appear.
VIII. TIME FOR TAKING TESTIMONY

Upon the joining of issue in a proceeding by the Com- Examination of
. . t h e exammat10n
. . of WI. t nesses th erem
. sh all pro- witnesses
to promiSSIOn
ceed as cast as
ceed with all reasonable diligence and with the least practicable.
practicable delay. Not less than 5 days' notice shall Noticetocounbe given by the Commission to counsel or parties of the sel.
time and place of examination of witnesses before the
Commission, a commissioner, or an examiner.
IX. OBJECTIONS TO EVIDENCE

ObJ" ections to the evidence before the Commission I n ofToobjection,
state grounds
etc.
commissioner, or an examiner shall, in any proceeding,
be in short form, stating the grounds of objections relied
upon, and no transcript file(! shall include argument or
debate.
X. MOTIONS

A motion in a proceeding by the Commission· shall J~t:i:!eglo~~~~e
briefly state the nature of the order applied for, and all applied for, etc.
affidavits, records, and other papers upon which the same
is founded, except such as have been previously filed or
served in the same proceeding, shall be filed with such
motion and plainly referred to therein.
XI. HEARINGS ON INVESTIGATIONS

When a matter for investigation is referred to a single !1s:f~;~~.com
commissioner for examination or report, such commissioner may conduct or hold conferences or hearings
632-83-48
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General counsel
or assistant to
conduct hearing.

thereon, either alone or with other commissioners who
may t:~it with him, and reasonable notice of the time and
place of such hearings shall be given to parties in interest
and posted.
The general counsel or one of his assistants, or such
other attorney as shall be designated by the Commission,
shall attend and conduct SUCh hearings, and SUCh hearings
•
• 0 f th e commiSSIOner
• •
h 0 }d'mg th e
may I Ill
th e d'Iscret10n
same1 be public.
XII. HEARINGS BEFORE EXAMINERS

Wben issue in the case is set for trial it shall be referred
to a trial examiner for the taking of testimony. It shall be
the duty of the trial examiner to complete the taking of
testimony with all due dispatch, and he shall set the day
and hour to which the taking of testimony may from time
~':;;t~fe~~~~ft~l:t to time be adjourned. The taking of the testimony both
;~~:~;:.pt tor for the Commission and the respondent shall be completed
within 30 days after the beginning of the same unless, for
good cause shown on the record, the trial examiner shall
~~'k~~~eJ ~rve extend the time. The examiner shall, within 20 days after
proposed nndlngs the receipt of the stenographic report of the testimony
and order.
(unle:3S the time be extended by the Commission on applicatiml within that period by· the chief trial examiner
stating reasons for the delay), make his report on the facts,
and shall forthwith serve copy of the same on the parties
~:rTI~.Ions by or their attorneys, who, within 10 days after the receipt
of sa1ne, shall file in writing their exceptions, if any, and
said exceptions shall specify the particular part or parts of
the report to which exception is made, and said exceptions
shall include any additional facts which either party may
think proper. Seven copies of exceptions shall be filed
for the use of the Commission. Citations to the record
shall be made in support of such exceptions. Where
Briers and argu· briefs are filed, the same shall contain a copy of such exment on exoep·
tlons.
ceptions. Argument on the exceptions, if exceptions be
filed, shall be had at the final argument on the merits.
!~~~!O:~~~~r
Wben, in the opinion of the trial examiner engaged in
~:~~C:~;g !rdC:1va taking testimony in any formal proceeding, the size of
~~~e~~~~~~~a~~~ the transcript or complication or importance of the issues
~~~~h~~r~~~rt. invol~ed warrants it, he may of his own motion or at the
request of counsel at the close of the taking of testimony
announce to the attorney for the respondent and for the
Commission that the examiner will receive at any time
before he has completed the·drawing of the "trial examExaminer to take
testimony.
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iner's report upon the facts" a statement in writing (one
for either side) in terse outline setting forth the contentions of each as to the facts proved in the proceeding.
These statements are not to be exchanged between
counsel and are not to be argued before the trial examiner.
Any tentative draft of finding or findings submitted by ~~~~~~Y~~nn~r
either side shall be submitted within 10 days after the f~~~~tive find·
closing of the taking of testimony and not later, which
time shall not be extended.
XIII. DEPOSITIONS IN CONTESTED PROCEEDINGS

The Commission may order testimony to be taken by ~~~r~isslon may
deposition in a contested proceeding.
·
Depositions may be taken before any person desirnated
;aerorerrsondes0
hy the Commission and having power to administer oaths. lgne.te 'etc.
Any party desiring
to• take• •the deposition
of a witness depositiOns.
AppiiCI!tlon ror
•
•
,
shall make applicatiOn m wntmg, settmg out the reasons
why such deposition should be taken, and stating the
time when, the place where, and the name and post-office
address of the person before whom it is desired the deposition be taken, the name and post-office address of the
witness, and the subject matter or matters concerning
which the witness is expected to testify. If good cause
be shown, the Commission will make and serve upon the
parties, or their attorneys, an order wherein the Commission shall name the witness whose deposition is to be
taken and specify the time when, the place where, and the
person before whom the witness is to testify, but such time
and place, and the person before whom the deposition is
to be taken, so specified in the Commission's order, may or
may not be the same as those named in said application
to the Commission.
The testimony of the witness shall be :e~uced to writing !rt~~~~ny or
by the officer before whom the depositiOn is taken, or
under his direction, after which the deposition shall be
subscribed by the witness and certified in usual form by
the officer. After the deposition has been so certified it
shall, together with a copy thereof made by such officer
or under his direction, be forwarded by such officer under forwarded.
Deposition to be
seal in an envelope addressed to the Commission at its
office in Washington, D.C. Upon receipt of the deposi91edd. Copy
tion and copy the Commission
shall file in the record in Atondde.en
• •
ent or
said proceeding such deposition and forward the copy to his attorney.
the defendant or the defendant's attorney.
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Such depositions shall be typewritten on one side only
of the paper, which shall be not more than 8% inches wide
and not more than 11 inches long and weighing not less
than 16 pounds to the ream, folio base, 17 by 22 inches,
with left-hand margin not less than 1~ inches wide.
Notice.
No deposition shall be taken except after at least 6 days'
notice to the parties, and where the deposition is taken in
a foreign country such notice shall be at least 15 days.
~::~tatfons as to
No deposition shall be taken either before the proceeding is at issue, or, unless under special circumstances and
for good cause shown, within 10 days prior to the date of
the hearing thereof assigned by the Commission, and
where the deposition is taken in a foreign country it shall
not be taken after 30 days prior to such date of hearing.

Size of paper, etc.

XIV. DOCUMENTARY EVIDENCE
Relevant and
material matter
only to be flied.

Where relevant and material matter offered in evidence
is embraced in a document containing other matter not
material or relevant and not intended to be put in evidence, such document will not be filed, but a copy only of
such relevant and material matter shall be filed.
XV. BRIEFS

All briefs must be filed with the secretary of the Commission, and briefs on behalf of the Commission must be
Proof or service. accompanied by proof of the service of the same as hereinafter provided, or the mailing of same by registered mail
to the respondent or its attorney at the proper address.
Number.
Twenty copies of each brief shall be furnished for the use
of the Commission unless otherwise ordered. The excepTocontalnexcep
' 1 exammer
' 1s repor t mus t b e mcor'
tlons to trial ex- - t'tons, 1'f any, t o th e t r1a
aminer's report. porated in the brief. Every brief, except the reply brief
Form.
on behalf of the Commission, hereinafter mentioned, shall
contain in the order here stated:
Abstract of case.
(1) A concise abstract or statement of the case.
Brief of argu(2) A brief of the argument, exhibiting a clear statement.
ment of the points of fact or law to be discussed, with the
reference to the pages of the record and the authorities
relied upon in support of each point.
Index.
Every brief of more than 10 pages shall contain on its
top fly leaves a subject index with page references, the
subject index to be supplemented by a list of all cases
referred to, alphabetically arranged, together with references to pages where the cases are cited.
Filed with secretsry.
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Briefs must be printed in 10 or 12 point type on good Printing.
unglazed paper 8 by 10}~ inches, with inside margins not
less than 1 inch wide, and with double-leaded text and
single-leaded citations.
The reply brief on the part of the Commission shall be Reply brief.
strictly in answer to respondent's brief.
The time within which briefs shall be filed is fixed as Time for briefs.
follows: For the opening br~ef on behalf of the Commission, 30 days from the day of the service upon the chief
counsel or trial attorney of the Commission of the trial
examiner's report; for brief on behalf of respondent,
30 days after the date of service upon the respondent or
his attorney of the brief on behalf of the Commission;
for reply brief on behalf of the Commission, 10 days after
the filing of the respondent's brief. Reply brief on behalf
of respondent will not be permitted to be filed. Applications for extension of time in which to file briefs shall
be by petition in writing, stating the facts on which the
application rests, which must be filed with the Commission
at least 5 days before the time fixed for filing such briefs.
Briefs not filed with the Commission on or before the
dates fixed therefor will not be received except by special
permission of the Commission. Appearance of additional
counsel in a case shall not, of itself, constitute sufficient
grounds for extension of time for filing brief or for postponement of final hearing.
Briefs on behalf of the Commission may be served by service or Com·
. .
h
mission brier.
dehvermg a copy thereof to t e respondent's attorney or
to the respondent in case respondent be not represented
by attorney, or by registering and mailing a copy thereof
addressed to the respondent's attorney or to the respondent in case respondent be not represented by attorney, at
the proper post-office address. Written acknowledgment
of service, or the verified return of the party making the
service, shall consitute proof of personal service as hereinbefore provided, and the return post-office receipt aforesaid for said brief when registered and mailed shall
constitute proof of the service of the same.
Otal arguments may be had only as ordered by the Oral arguments.
Commission on written application of the chief counsel or
of respondent filed not later than 5 days after expiration
of time allowed for filing of reply brief of counsel for the
Commission.

i
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XVI. REPORTS SHOWING COMPLIANCE WITH ORDERS

In every case where an order is issued by the Commission for the purpose of preventing violations of law the
respondent or respondents therein named shall file with
wuillhidn tdiime the Commission, within the time specified in said order, a
spec e an n
report in writing setting forth in detail the manner and
writing.
form in which the said order of the Commission has been
complied with.
XVII. REOPENING PROCEEDINGS
Within 90 days
and for good
cause.

In any case where an. order to cease and desist, an order
dismissing a complaint, or other order disposing of a proceeding is issued the Commission may, at any time within
90 days after the entry of such order, for good cause shown
in writing and on notice to the parties, reopen the case for
such further proceedings as to the Commission may seem
proper.
XVIII. ADDRESS OF THE COMMISSION

Washington,

D.C.

All communications to the Commission must be
addressed to Federal Trade Commission, Washington,
D.C., unless otherwise specifically directed.

TABLE OF COMMODITIES
DESIST ORDERS

Pag;e

157
23
378
46
137
180
365
1,443
Boxwood rulers _______ - - - - - - - - - - --- -- - ----- -- ------ - -- ___________ _ 246
"Buckskin" _______ ---------------------- ___________ ------ _______ _
36
Bumping posts _______ ----------------------------------- ____ ----67
Butter--------------------------------------------------------- 101,142
CandY----------------------------------------------------------- 353
Centering devices, coupler_--------------------------_______________
67
Chicks, baby _____ -------------------------------------_-_________ 378
Chiffon---------------------------------------------------------- 239
Chinaware------------------------------------------------------- 425
Cigars-------------------------------------------------- 42,59,77,81,89
Clocks----------------------------------------------------------- 353
Cloth fabric, knitted. ___ ---_------------------------______________
46
Clothing, men's ready-made_-------------------------______________ 184
Coats, leather ___ ---------------------------------------__________ 176
Correspondence courses for railroad positions------___________________ 432
Corsets, abdominaL.-----------------------------------___________ 157
Coupler-centering devices.----------------------------_____________
67
Course of instruction for railroad positions, correspondence_____________ 432
Creamseparators------------------------------------------------- 378
Crepe, rayon silk __ ---------------------------------_______________ 239
Cyclopedia------------------------------------------------------- 1,443
Diamonds-------------------------------------------------------18
Draft gears __ ----------------------------------------------_______
67
Dress goods. ___ ----------------------------------------------____ 239
Dye, hair ____ ---------------------------------------------------_ 1Q8
Earthenware----------------------------------------------------- 425
Electrical wiring device.--------------------------------------_____ 393
Enamels--------------------------------------------------------- 378
Encyclopedia.---------------------------------------------------- 1,443
Engine,gas------------------------------------------------------ 378
Extracts:
Flavoring __________________________________________________ 233,386
Abdominal girdles ___ ------- ____ --_-------------------------------Alfalfa seed ______________ -_---------------------------~-_- ______ _
Anchors, fence __________ -_-----------------------------_-- _______ _
Astrakhan cloth fabric, knitted _____________ - ______________________ _
Automotive fluid ______ -- __ -----------------------------_---------_
Belgian tile, imitation. ___ - __ -------------------------- __ - ________ _
Blankets--------------------------------------------------------Books __________________________________________________________ _

~alt-------------------------------------------------------153
Fabric, knitted cloth.--------------------------------------------46
Fencing wire and accessories __ -------------------------------------- 378
Flavoring extracts and sirups------------------------------------- 233, 386
F1uid, automotive------------------------------------------------- 137
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Desist Orders
Pa&'O

Fortune boards--------------------------------------------------Garments
_______________________________________________________ _
Gasoline----------------------------~---------------------------

Gates
-------------------------------------------------------Gears,....
draft
_____________ . __________________ --- _______ ------- ____ _
Girdles, abdominaL ______________________________________________ _
IIair dye.-------------------------------------------------------IIeaters,
water ___________________________________________________ _
Heaves remedy __ _'_______________________________________________ _
IIops ___________________________________________________________ _
Horsehide coats, pretended _____________ ----- ______ -------- __ ----- __
IIorse remedy ________________________ ~ __________________________ _
IIosiery _________________________________________________________ _
Incubators------------------------------------------------------Indian blankets, imitation _________________________________________ _
Jewelry __________________________________________________ .:. ______ _
"Kelp ore" ___________________ ----------------------------------Knives·--------------------------------------------------------Lamps ... -------------------------------------------------------Leather coats----------------------------------------------------Leather, imitation ______ --------------- ___________________ -------__
"Leatherwove" __________________________ --- ______________________

353
239
137
378
67
157
198
378
196
29
176
196
146
378
365
18
52
353
378
176
36
36

Linen------------------------------------------------------------ 239
"Linene"-------------------------------------------------------- 239
Lingerie.-------------------------------------------------------146
Linseed oiL------------------------------------------------ 250,281,316
~agazines------------------------------------------------------105
Malt extracts or sirups.______________________________________ 29, 153, 439
~en's ready-made clothing ... -------------------------------------184
Mineral, alleged therapeutic._______________________________________
52
Nails------------------------------------------------------------ 378
"Nix-nox fluid"__________________________________________________
137
Nursery stock____________________________________________________ 378
Oleomargarine. ________________________ ------------------------_ 101, 142
Paints------------------------------------------------- 250,281,316,378
Pencils. __________ ------ ____________________ --------- _____ ----_ 122, 128
Periodicals. _____________ ----- ___________ ---------------- ____ ----- 105
"Persian pelt"___________________________________________________
46
Pongee .. -------------------------------------------------------- 239
Posts,fence______________________________________________________ 378
PotterY---------------------------------------------------------- 425
Poultry supplies. ______________ ---------------- __ --------------___ 378
Punch boards----------------------------------------------------- 353
Pushcards------------------------------------------------------- 353
Railroad positions, correspondence courses for ______________________ ._ 432
Raincoats-------------------------------------------------------- 162
"Rayon silk"-------------------------------------------------Referenceworks
__________________________________________________146,239
1,443

Rings·-------------------------------------~--------------------18
Roof
coating ____________________________________ •. ________ . ____ 250, 316
Roofing .. --------------------------------------------------------

378
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Rulers, wooden.---------------------------------------------_____
246
Satin.----------------------------------------------------------239
23
Seed, alialia .. ---------------------------------------------------"Servisilk "_ ---------------------------------------------------- __
97
"Shantung"----------------------------------------------------__
239
"Shelco-Lac "------ ----------------------------------------------228
Shingles---------------------------------------------------------378
Shrubs----------------------------------------------------------378
Silk, imitation __ --------------------------------------------- 97, 146, 239
"Silktex"-------------------------------------------------------146
146
Silk underwear.--------------------------------------------------Sirups:
Flavoring._------------------------------------------------ 386, 439
~ali------------------------------------------------------- 29, 153
Stoves and stove supplies-----------------------------------------378
Stretchers, fence.-----------------------------------------------__
378
Swiss:
Taffeta, imitation.------------------------------------________
97
Watches, imitation_---------------------------------_-________
18
Tableware-------------------------------------------------------353
97
Taffeta, Swiss_--------------------------------------------------378
Tanks, storage ___ -----------------------------------------------_180
Tile, imitation.--------------------------------------------------Tires.----------------------------------------------------------378
TobaccO------------------------------------------------ 42,59,77,81,89
Troughs, hog. __ -------------------------------------------------378
Tubes----------------------------------------------------------378
Umbrellas-------------------------------------------------------97
Underwear.----------------~------------------------------------146
Varnishes------------------------------------------------------ 228,378
196
Veterinary remedy- ------ -------- --- --- - -- --- - - - - - -- - ----------- -Watches.------------------------------------------------------- 18,529
Whitelead.------------------------------------------------ 250,281,316
Wire fencing _____ ------------------------------------------------378
Wiring devices, electricaL •• ---------------------------------- __ --__
393
Zinc oxide-------------------------------------------------- 250,281,316
STIPULATIONS

I

Acidosis treatment or remedY------------------------ 586 (0233), 588 (0235)
Adhesives, transfer-----------------------------------------------_
547
Advertising coupons-------------------------------------------- 551 (937)
Advertising matter------------------------------------------ ___ 548 (933)
Advertising prize-puzzle-problem _____ ---------------------- _____ 610 (0269)
Alterative tonic, vegetable compound ____________________________ 586 (0232)
Aluminum, pretended-------------------------------------- 546 (930), 547
Amber, imitation.------------------------------------------ ___ 553 (941)
Animal remedies __ ------------------------------------------_-_ 566 (963)
Antiseptic powders and cones ___ ----------------------- ____ --_______
600
"Aphrotone "----------------------------- ------------------- _ 570 (0199)
1 Page references to stipulations or the special board are Indicated by Italicized pnge references. Such
stipulations are also distinguished by figure "0" preceding the serial number, e.g., "01", "02", etc.
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Aprons.----------------------------------------------------- 572 (0200)
Arthritis treatment_ ___________________________________________ 598 (0250)
Aubex tablets ••• --_-- _________ • ___________________________ • __ 606 (0262)
Auction goods. ____ --- _________ • ____________ --- _______________ 593 (0243)
Autowashers •• __ •• ____ • _______ -- ____ -- _- __ ---- _---- _---- __ --- 574 (0205)
Aviation correspondence course. __ ---------------------------------558
Bags-------------------------------------------------------- 604 (0259)
Baldness prescription. ______ •• __ • __ • _____ ._ •• _______________ • __ 642 (0316)
Bandages, medicinal_ _____ ----- ______ •• __ • __ •••• -- __ ---- ___ • __ ----_
616
Barber-shop supplies •• ___ • __ •••• __ • ___ ••• _._ •• ____ • _____ ._ •• ___ 553 (940)
Bashfulness treatment_ _______ ••• ________ • ____ ---- •• ___________ 626 (0291)
Battery-charging compound and fluid---~------------- 579 (0215), 603 (0255)
Bay rum-------------------------------------------- 559 (949), 562 (956)
Beard remover·--------------------------------------------------646
Beauty-parlor supplies _______ •• ____ -----. ________ • __________ • ___ 553 (940)
Beauty preparations _______ -------_. ________ ------- ____________ 603 (0256)
Bedwetting treatment _______ -------- ______________ --- ________ • 583 (0226)
Belts (sanitary, for women)------------------------------------ 609 (0267)
Bibles------------------------------------------------------- 580 (0217)
Bicycles---------------------------------------------------------- 581
"Bittersweet" ______ • _________________ • _______________________ 541 (921)
Black-cat brooch-------------------------------------------------655
Bladder-trouble treatment._. ___________________ •• _._------ 588 (0236), 608
Blood-pressure treatment_ ___________________________ 572 (0202), 579 (0215)
Blood treatments and tonics ____________________ 582 (0222), 632 (0298, 0299)
Booklets _______________ -----------. ______ -------------------- 590 (0240)
Books _______ • __ ---- __________________________ --- __ 598 (0249), 604 (0259)
Customs tariffs and procedure------------------------------- 568 (966)
Hypnotism _____ •• ____ ._ •• _________ • ___________ • _____ .________
622
Religious •••• __ -------. ___ ••• __________________ ---------- 580 (0217)
Bottles.------_ •• --- __ -------- ____ --- _______ -- _______ --------- 556 (943)
Bowel treatment _______ •• ------ ____ -- ___ --- _____ -- ____________ 580 (0218)
Broadcloth, English, pretended _________________________ 553 (941), 565 (961)
Bronze powders _______ • ______ •• ----_._. ____ ._._. ____ .. _____ 546 (929), 547
Bronzing liquids __________ ----- _____ --- ___ • __ ----- ___ • _____ - ___ ._..
547
Brooch, black-cat •••• _.------_ •• _••• -- __ -_ •• --- __ --- ____ -- _____ .-- 655
Bunion treatment ___ .------ __ .--------- ____ ------- ________ -- __ 638 (0309)
Bust developer ____ ._. __ • ___ •••• __ •••.•• - ___ ._----. ___ .----- __ ._.649
Cameo rings, cornelian_·------------------------------------------652
Cameras ______ • ____ •• __________________ •. __ ---- ____ .• 548 (933), 551 (937)
Carbon paper·------------------------------------------------- 560 (951)
CelerY-------------------------------------------------------- 561 (953)
Chains, lingerie ____ • __ ---------- ____ •• -- •• ---- __ --- ___ --- •• --_ 575 (0206)
Chewing gum, medicated •• _---_ •• __ • ____ • ______ --_-- __ --- _____ 648 (0326)
Chicks, baby •• ______ •• __ ._ •••• _••••• ___ .••. _._._. ______ .. _.... 568 (968)
Chiffon, pretended ••• _•••• _••••• _•• _••.• _••• _•• __ .• _. _____ ••• __ ._.
li/12
Chocolate. ______ • ____ ---- __ ._ •• __ • ____ •• ___ .• __ ••• __ •• _._.____ 541 (921)
11
Chromium-plating powder"----_-------- __ ._---- ____ • _____ -------611
Cigars.·------------------------------------------------------ 542 (923)
Clocks, electric.·-----·-······- •••••• --._ ••• -- ____ • __ ••• _____ ._ 556 (944)
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Pare
Clothing _____________________________________________________ 599 (0243)
~en's------------------------------------------------------564
Collars, men's. ______ --- __ ---------------------------- _________ 565 (961)
Constipation treatment _______ - ___ ---------_-----------________ 588 (0233)
Convulsion treatment _______ ------------------------------_- ___ 639 (0302)
Cornelian cameo rings.--_-------------------------------------_--852
Correspondence courses:
Aviation----------------------------------------------------558
Painting _______ ----------------------------------------__ 582 (0223)
Railway work ____ -- __ -----------------_-------- 670 (0198), 578 (0213)
Various vocations ___ -------------------------------------- 579 (0215)
Corsets------------------------------------------------------ 578 (0208)
Cosmetic pencils- - __ - -- - -- - - - - - - - -- - -- - -- - - - -- - - - - - - - - -- -- -- ______ 814
Cosmetics-------------------------------------- 552,690 (0239), 603 (0256)
Coupons:
Advertising_ - __ - -- - - -- - - - --- ------ - - - - - - -- ------ --- - - - - ___ 551 (937)
~erchandise- __ ---------------------------------------- ___ 548 (933)
Cow-cleaning prescription _______ ----------------------- __ ---- ___ 545 (927)
Cream, flesh- or tissue-building_-------------------------------- 579 (0214)
Crispette machines ___ ----------------------------------------_---644
Crystals, imitation _________ ------------------------------------ 553 (941)
Curios ___________ ---------------------------------- 604 (0259), 606 (0262)
Customs tariff and procedure publication.--------------- _________ 568 (966)
"Cystex" ---------------------------------------------------- 588 (0236)
Deafness, appliances for--------------------------------- ______ 579 (0215)
"Dermolax" __ ----------------------------------------------- 680 (0219)
Diabetes treatment ______ ----------------------------------________
591
Diamonds-------------------------------------------------- 619,652,665
Dictionaries ________ ---------------------------------------- __ 580 (0217)
Dropsy treatment _____ -------------------------------------- __ 604 (0258)
Ear drums, artificiaL---------------------------------------- __ 625 (0289)
Eczema remedies or treatments_------------------------ _______ 578 (0212),
579 (0216), 582 (0221), 597 (0247), 654
Electric clocks and lamps--------------------------------------- 556 (944)
Electric-light pendants_------------------------------------ ____ 550 (935)
"English broadcloth", pretended_--------------------------- ____ 565 (961)
Epilepsy treatmenL-------------------------------- 676 (0209), 699 (0302)
"Ergo-Quine" tablets.-------------------------------------- __ 642 (0317)
Extracts, malt ____ --------------------------------------------- 565 (962)
Eye treatment_ _____ -----------------------------------------_____
621
Fabrics------------------------------------------------------- 553 (941)
Facial-blemish treatment ____ ---------------------------------______
663
Fat-reducing preparations or treatments _________________________ 682 (0222),
593 (0244), 620 (0282), 645
Female treatment ________________ --------------------------- __ 640 (0312)
Finishes, industriaL __ ---------------------------------------_-_ 551 (938)
Fits, treatment _____ -----------------------------------_-----_ 633 (0302)
Flesh-building preparations---··------------------ 579 (0214), 582 (0222), 607
Gallstone treatment_---------------------- __ -_----_ 579 (0215), 582 (0222)
Garden seeds.------------------------------------------------ 626 (0290)
Gastritis treatment_.-------------.- __ ----- ___ .-·---·-----·--- 586 (0233)
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Gazing crystaL •• __ --------_---_._ ••• ------- _____ ._._. ________ 604 ,J259)
Gland preparation or treatment ____ 609 (0257), 606 (0262), 618 (0278), 6£9 (0285)
Good-luck charms ___ - __ ---- ________ ----- ___ • __________ •• __________
655
Goiter treatment. __ -- _____ • ____________ • ___ • __________ • ____ • 595, 601, 616
Gout treatment ___________________________ 585 (0231), 586 (0233), 610 (0268)
Grass. _______ •• ----_-.-----.--- __ ._-- ____ •• ______ • ____ ._._._ 604 (0259)
Hair dyes, preparations and treatments____________________________ 579,
575 (0207), 582 (0221), 583 (0226), 589 (0237), 594, 604 (0259),
614, 615, 629 (0292), 63£ (0297), 636 (0307), 642 (0316),
648 (0325).
Hair remover--------------------------------------- 581,. (0228), 606 (0261)
Heaters, oiL ______ - __ -- __ • ____ ---- __ : ___ --. ___ • __________ •• _. 683 (0301)
Herb tea medication .• _____ ----- ___________ • ________________ ._ 598 (0250)
High-blood-pressure treatment _______________________ ----------- 572 (0202)
Home-study courses in psychology_. __ ----- __ ---------------- ___ 626 (0291)
Hosiery _______ • ________ --_. ____ ••• ____ ••• _. _______________ 552, 557 (946)
Hypnotism books and courses._._-------------------------------- 619, 622
Indigestion treatment ____________________ 579 (0215), 586 (0233), 625 (0288)
Intestinal remedy _____ • ___ -- ____ • _________________ • ___ -----_ ••• 546 (928)
Ivory, pretended.--------------------------------------------- 553 (941)
Jewelry, imitation------------------------------- 553 (941), 606 (0262), 619
Keytags and keycheck outfits ______________ 579 (0215), 629 (0286), 698 (0308)
Kidney treatment •• --------------------------------------- 580 (0218), 608
Kodaks. ------ ______ • __ --- __ ---- ____ -- ••• __ • __ -- _••• 548 (933), 551 (937)
Lacquers .•. ----------------------------------------- 546 (929),551 (938)
Lamps, electric. __ --- __ ----_--- •• ___ --_---- •• ___ -- _____ •• _._. __ 556 (944)
"Lanzette device"_. _____________________ ---- _________________ 581,. (0228)
Leather, imitation. _____ -- ____ --- _____ • ____ • __ ---- _____________ 553 (941)
Leg-sore treatment ___ • ___ • ___________________ ---- _____ • _______ 579 (0216)
Lingerie chains. ___________________ • _____ • _____ -- ____ • ________ 575 (0206)
Liquor-habit treatment. __ • ________ -- _____ • ___ • _______ • ____ ._._ 571,. (0204)
Lists (rubber goods, etc.)-------------------------------------- 613 (0273)
Liver treatment.. __ • ___ ----- __ •• ____ -- __ -- ___ • ____ -- _____ • ___ 580 (0218)
Lodestones, lucky ___ - ____ - __ --_-. __ • ___ -- __ -- _____ •• 601,. (0259), 606 (0262)
Love potions._. ___ .- __ ---- ___ •• ____ --._. ______ -- •• --- __ •• __ •• 613 (0273)
Lucky charms or symbols------------------------ 601,. (0259), 606 (0262), 655
Lumbago treatment.-------------------------------- 585 (0231), 598 (0250)
Magazine subscription advertising ______ ._ •• ___ ----------------- 612 (0271)
Magic rug._._ •• ___________ ----_-- ________ ------- ••• ___ -----. 601,. (0259)
Magnetic vitalizer __ • ___________________________ -- ____________ 633 (0300)
"Mak-Ova-Stomach tablets"----------------------------------- 586 (0233)
Malt sirups or products ______________________ 541 (922), 565 (962), 568 (967)
Massage cream. ____ -_._.-. __ ••• __ -_ •• ____ • __ --_- ___ ._.------ ___ -607
Massage developer, vacuum .. ---------------------------------- 620 (0281)
Medicated chewing gum.--- __ -----------------------_--------- 648 (0326)
Medicinal bandages. _____________ • _______________ ••• __ • __ --_ •• ____
618
Medicinal preparations or treatments (See also specific ailments)--------566
(963), 570 (0199), 572 (0201), 577 (0211), 583 (0224), 609 (0266),
612 (0271).
Men's clothing _____________________ ------ ______ ---- __________ ----564
Men's shirts and collars ________________________________________ 565 (961)
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Metal finish. ___ -_-------_-----------------------_---------_______
811
Mexican diamonds-----------------------------------------------652
Mirrors, silvering process for.-------------------------------------587
Mole remover or treatment_ _________________________ 582 (0222), 618 (0274)
Necklace, pearL- __ ------------------------------------ __ -- ____ --652
Needles------------------------------------------------------ 609 (0265)
Nerve treatment or cure ______ 542 (924), 580 (0218), 628 (0291), 640 (0312)
Neuralgia treatment _____ - __ --------------------------_---- ____ 585 (0231)
Neuritis treatment_ ______________________ 580 (0218), 585 (0231), 598 (0250)
Novelties ___________ ---------_---------------- 606 (0262), 81 S (0273), 655
Nursery stock and plants __ ·------------------------------------ 563 (959)
"Ocuclear " ____ - _-------- ---------------------------------- __ - -- _ 8!1
Oil heaters. ____ -------------------------------------------- __ 633 (0301)
Ointment.----------------------------------------- 589 (0238), 620 (0281)
"Oratex"---------------------------------~----------------------

814

Painting, correspondence courses in----------------------------- 582 (0223)
Paints_----- ____________ ---------------------------_-- ______ ..• 546 (929)
"Pancretone"-----------------------------------------------·---591
Paper:
Carbon--------------------------------------------------- 560(951)
~aste------------------------------------------------------543
Pearls, imitation----------------------------- 552,553 (941), 806 (0262), 85!
"Pedodyne " _______ - _------ --------------------------------- _ 638 (0309)
Peelpaste-------------------------------------------------------853
Pencil, cosmetic.---_-_-------------------------------------- __ ---61~
Pendants, electric-light.------------------------------------ ____ 550 (935)
Pens---------------------------------------------------------- 553(941)
Pep tablets or treatment----------------------------------- 619,641 (0315)
Perfumes __ 553 (941), 582 (0222), 583 (0225), 590 (0239), 604 (0259), 60(] (0262)
"Perles " _____________ --- _------ ------------------------ __ -- __ 608 (0262)
Physical-culture course.------------------------------------- __ 83(] (0306)
Piano course _______ ------------------------------------------- f131 (0296)
Pictures, transfer-------------------------------------------------547
Piles, treatmenL---------- 682 (0221), 684 (0229), 631 (0294), 835,841 (0314)
Platinum, pretended ____ ------------------------------------- __ - 553 (941)
"Potentine compound"-------------------------------------- __ 641 (0315)
Powders, lucky ___ ------------------------------------------ __ 604 (0259)
Precious stones, imitation.-------------------------------_---- __ 553 (941)
Premiums----------------------- 548 (933), 551 (937), 589 (0238), 628 (0290)
Proprietary medicines. See Medicinal preparations or treatments.
Prostatic troubles, treatment or appliance for _____________________ 685 (0230)
Psoriasis cure or treatment---------------------------- 559 (948), 580 (0219)
Psychology, home-study courses in------------------------------ f128 (0291)
Puzzle-problem-prize advertising or contests ________ 599, 810 (0269), f143 (0319)
Rabbits----------------------------------------- 545 (926), 639, 847 (0324)
Rabbit's foot. __ -------------------------------------------------819
Radium, pretended ___ ---------------------------------------_-- 550 (935)
Railway correspondence courses _______________________ 570 (0198), 578 (0213)
Receiver's stocks------------------------------- _______________ 593 (0243)
Reducing cream or paste----------------------------------- 583 (0226), 645

754

FEDERAL TRADE COMMISSION DECISIONS

Stipulations
Page

Religious books ____________________________________ ---- _______ 580 (0217)

Revitalizer •• ---------------------------------------- 542 (924), 618 (0279)
Rheumatism treatments or remedies ____ 578 (0212), 580 (0218), 585 (0231), 586
(0233), 598 (0250), 605, 608, 610 (0268), 694. (0304), 640 (0313)

Rings---------------------------------- 604. (0259), 606 (0262), 619,652,655
Cornelian cameo._____________________________________________ 652
LuckY----------------------------------------------- 60.~ (0259), 655
Mexican Yogi diamond._-------- __________ ------ ________ -----652
Signet------------------------------------------------------652
Rubber products and specialties ______________ 551 (938), 609 (0267), 619 (0273)
Rugs·------------------------------------------------------- 604.(0259)
Rummage stocks _____________________ ________________________ 599 (0243)
Rupture treatment or appliances ____________ 578 (0212), 584. (0227), 609 (0266)
Salve------------------------------------ 577 (0210), 589 (0238), 597 (0248)
Sanitary protectors or shields----------------------------------- 64.7 (0323)
Sciatica treatment ______________________ --------- ______________ 585 (0231)
~

Sea~-------------------------------------------------------604. (0290)
(0259)
Scods ________________________________________________________ 626

Service suits __________________________________________________ 572 (0200)
Shampoo·--------------------------------------------------- 636 (0307)
Shields, sanitary---- ____ -------- ___ ------- ____ -------- _____ --- 64.7 (0323)
Shirts, men's. _____________________________________________ • ___ 565 (961)
Shoes, infants' and children's------------------------------------ 548
Silk, pretended. __________________________________ • ________ • ___ 553
Silvering mirror process____________________________________________
Sirup, malt ____________________________________________________ 568

(931)
(941)
587
(967)

Skin soaP---------------------------------------------------- 580 (0219)
Skin treatment_ ____________ 559 (948), 580 {0219), 629 (0293), 694 (0303), 654
"Smile" beard remover____________________________________________
64.6
Soaps ______________ 549,557 (945), 562 (957), 563 (958), 566 (964), 580 (0219)
Skin----------------------------------------------------- 580 (0219)
Toilet·--------------------------------------------------- 562 (957)
"Song sheets"------- ______________________ ---- _______________ • 550 (936)
Spine treatment. ______________ ------- __ ---- _____ ----- ________ 64.3 (0318)
Spraying outfit·---------------------------------------------- 574. (0205)
Stammering cure ______________ ------ _____ -------------_---- ___ 579 (0215)
Stencils------------------------------------------------------- 546 (929)
Stock preparations.____________________________________________ 560 (950)
Stogies.______________________________________________________ 542 (923)
Stomach treatments or remedies ___________ ------------------- __ 546 (928),
572 (0201), 578 (0212), 580 (0218), 586 (0233), 588 (0235), 612
(0272), 623 (0287).
Suits, service ___ • ________________ • ____________ • __ • _________ ._. 572 (0200)
Tablecloths. _________ • ____________ • __________ • _______________ 572 (0200)

Tarilf customs and procedure publication _________________________ 568 (966)
"Ten Herbs"------------------------------------------------ 580 (0218)
Tissue-building cream _________________________________________ 579 (0214)
Tobacco·----------------------------------------------------- 542 (923)
Toilet articles or preparations-------------------- 553 (941), 606 (0262), 659
Toilet soaps•• __ --_---- ___ ----- _____________ ----- __ ------ ______ 562 (957)
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Tonic~----------------------------------- 542 (924), 588 (0232), 831 (0295)
Vegetable-compound alterative _____________________________ 586 (0232)

Tooffi-------------------------------------------------------- 604 (0259)
Torch tips_---------------------------------------_-- _______ -- 548 (932)
547
Transfer pictures and adhesives _____ -------_________________________
Treasure locater---------------------------------- __ -- ________ 604 (0259)
Typewriter ribbons ______ -------------------------- __ --_-- ______ 560 (951)
'UCA-Mentho" ---------------------------------------------- 597 (0248)
Ulcer treatments _______ ------------------------_- __ 586 (0233), 588 (0235)
Vacuum massage developer------------------------- ___ --------- 620 (0281)
Varicose-vein treatment_-------------------------- __ ----- _____ 579 (0216)
Varnish------------------------------------------------------- 551 (938)
Vegetable-compound alterative tonic_-------------- ___ --_----- __ 586 (0232)
Vegetable tonic __ - ____ ---- - - - -- - - -- - - ----- --- --- -- -------- ________ 602
Vermin ex term ina tor ____ --- - - - - - - ---- - - - ------ - -- - __ -- - ___________ 56 7
Vitality treatment _______ ----------------------------------------__ 592
Vitalizer, magnetic ______ -------------------------------------- 639 (0300)
Wart remover or treatmenL------------------------ 582 (0222), 613 (0274)
Waste paper___________ -----------------------------------------__
543
Watches-------------------------------------- 582 (0222), 619, 626 (0290)
Weight increaser______ ------ ___ ------------------------------- 582 (0221)
11
Witch Hazel" __________ -------------------------------------- 562 (957)
11
Witch Hazel" soaps ____ -------------------------------------- 557 (945)
11
Wonder Peel" paste _______ - __ --_-------------------------------__
659
Wrinkle remover________ --------_----------------------------- 582 (0221)
Yeast-------------------------------------------------------- 561 (952)

INDEX OF PRACTICES 1
DESIST ORDERS

Acquiring stock in competitorsPage
In violation of section 7 of Clayton Act-------------------------393
Advantages, business, misrepresenting. See Misrepresenting business
status, etc., and, in general, Unfair methods of competition.
Advertising falsely or misleadinglyAs toBusiness atatus, advantages, or connectionsAs toConnection with large employers____________________
432
Dealer being manufacturer ___ 122, 128, 162, 250, 281, 316, 378
IdentityThrough using slogans of famous concerns___ _____ 162
1
Personages connected ________ ---------------------Plant or equipment __ -----------------------------432
Vendor being would-be employer____________________
432
Composition of product-----------------------------------46,
59, 77,81,89,97, 146,198,239,250,281,316,439
Currency of product--------------------------------------- 1, 443
432
Demand for product or service-----------------------------Direct selling. See also above, Business status, etc------ 250, 281, 316
FreeGoods----------------------------------------------- 1, 169
Trial-----------------------------------------------Indorsements ____________________________________________ _ 157
198
Nature ofManufacture of product-------------------------------365
Product-------------------------- 36,52, 180,196,198,228,425
Old product being neW------------------------------------- 1, 443
Prices------------------------------------------- 1, 105, 157, 162
Qualities or properties of product_-------------------------52
Quality of product __________ ---------------------------- 443, 529
Results of product--------------------------- 52, 137, 157, 196, 198
198
Safety of product _______ -_-------------------------------Source or origin of product:
Domestic being imported------------------------------233
IIistorY---------------------------------------------52
Place __________________________________ 29,59,81,89,386,425
ThroughDepiction_------_-------------------_________
386
29
National insignia _____ --------_________________
Special or personal offers __________________________________ _ 1,432
Success of product ___________ ------- _____ --- _____________ _ 198
1
Testimonials---------------------------------------------1 Covering practices Included In cease and desist orders In volume In question. For Index by commodIties Involved rather than pmctlces, 1ee Table of Commodities.
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Advertising offer or plan, offering product falsely, on pretext ofAs free. See Offering, etc.
At pretended reduced price. See Offering, etc.
Page
Advertising sheets, displaying pretended, from well-known weekly. See
Misrepresenting prices.
Agreements. See Combining or conspiring.
Applications to enforce, decisions onParamount Famous-Lasky Corp. et aL __ ----- _______ ----- __ ___ __ 660
Assuming or using misleading trade or corporate nameAs toComposition of product____________________________________
42
Connection with or identity being that of famous or well-known
concern-----------------------------------------------162
Dealer being manufacturer ___________________________ 146, 162,239
Domestic concern being importers___________________________
386
Nature of product_________________________________________
425
Old product being new_________ ____________________________
1
425
Source or origin of product (place)__________________________
Attorneys, employing names of, upon letterheads, etc., without their consent. See Enforcing, etc.
Authorities, claiming connection or sponsorship of falsely or misleadingly.
See Claiming, etc.; Misrepresenting product.
BusinessConnections, functions, and status, misrepresenting. See Misrepresenting business status, etc.
Unfair methods of, in general. See Unfair methods of competition.
Using lure of large and regularly sought business or traffic to secure
to controllers thereof unrelated competitive business. See Coercing, etc.; Combining or conspiring; Using lure, etc.
Chance, using gambling scheme based on. See Using lottery scheme, etc.
Characteristics of product. See, in general, Unfair methods of competition.
Checks, displaying pretended, of prospect's acquaintances, in soliciting.
See Claiming, etc.; Offering, etc.
Claiming and/or using indorsements or testimonials falsely or misleadinglyAs to or fromGovernment inspection____________________________________
23
Institutions, professional people, and persons of standing_______
1
Official approval or sanction __________________________ -_-___
443
ByDisplaying orders and checks falsely represented as those of
persons known to prospect ___________________________ - _- _ 443
Garbling------------------------------------------------1
Using where inapplicable ___________________________________ 1, 198
Clayton ActSection 7, acquiring stock in competitors in violation of____________
393
Coercing and intimidatingThroughUsing large volume of controlled, competitively sought business,
coercively, to secure to controller unrelated competitive business--------------------------------------------------67
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Desist Ordess
Page

Collection agencies, employing names of fictitious, to enforce payments.
See Enforcing, etc.
Combining or conspiringTo secure competitive business coercively and unfairlyThroughUsing large volume of controlled, competitively sought business, coercively, to secure for controller unrelated competitive business.--------------_---------------_____
Commodities, misrepresenting. See, in general, Unfair methods of competition.
Competition, unfair methods of. See Unfair methods of competition.
Composition of product, misrepresenting. See, in general, Unfair methods
of competition.
Concerted action. See Combining or conspiring.
Connections, misrepresenting. See Advertising falsely or misleadingly;
Assuming or using, etc.; Misrepresenting business status, etc.
Conspiring. See Combining or conspiring.
Contracts and contract formsUsingMisleading contract or order forms as to amounts demandable.
See Offering, etc.
With canceled, exaggerated prices. See Misrepresenting prices.
Contributors, claiming famous persons falsely or misleadingly, as. See
Misrepresenting product.
Cooperative, representing self falsely, as. See Misrepresenting business
status, etc.
Copyright dates, using false, to misrepresent currency of publications.
See Misrepresenting product.
Corporate names. See Names.
Cost of competitor's product, misrepresenting. See Disparaging, etc.
Coupon deductions, offering, from fictitious, exaggerated prices. See
Offering, etc.
Courts, decisions of, in cases instituted against or by the Commission:
Algoma Lumber Co. et aL.-----------------------------------Indiana Quartered Oak Co._----------------------------------Kirk & Co., James S., et aL-----------------------------------Northam Warren CorP---------------------------------------Paramount Famous-Lasky Corp. et aL-------------------------Royal Milling Co. et aL.-------------------------------------Credit agencies, employing names of fictitious, to enforce payments. See
Enforcing, etc.
Currency of product, misrepresenting. See Advertising falsely or misleadingly; Misrepresenting product.
Dealer or dealersRepresenting self falsely asImporter. See Misrepresenting business status, etc.
Manufacturer. See Advertising falsely or misleadingly; Assuming or using, etc.; Misrepresenting business status, etc.
Decisions of the courts in cases instituted against or by the Commission:
Algoma Lumber Co. et aL------------------------------------Indiana Quartered Oak Co------------------------------------Kirk & Co., James S., et

&1-------------------------------------

67

657
683
671
687
660
679

657
683
671
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Decisions of the courts in cases instituted against or by the Commission-Continued.
Northam Warren Corp ___ ------------------------------------687
Paramount Famous-Lasky Corp. et aL-------------------------660
Royal Milling Co. et aL--------------------------------------679
Deductions, offering coupon, from fictitious exaggerated prices. See
Offering, etc.
Demand for product or service, misrepresenting. See Advertising falsely
or misleadingly.
Depictions, using misleadingly. See Advertising falsely or misleadingly;
Misbranding or mislabeling.
Describing or designating product misleadingly. See Naming product
misleadingly, and, in general, Unfair methods of competition.
Direct dealing, claiming falsely. See Advertising falsely or misleadingly;
Assuming or using, etc.; Misrepresenting business status, etc.
Disparaging or misrepresenting competitors, their products or business:
BusinessAs toNature of------------------------------------------ 101,142
ProductsAs toComposition __________________ -------_______________ 101, 142
Cost----------------------------------------------------Manufacturer----------------------------------------Nature of manufacture. __ ----------------------------Domestic product, representing falsely as imported. See Advertising
falsely or misleadingly; Misbranding or mislabeling.
Educational organization, claiming falsely to be. See Misrepresenting
business status, etc.
Employer-Claiming connection falsely with large. See Advertising falsely or
misleadingly; Misrepresenting business status, etc.
Vendor representing self falsely as would-be. See Advertising
falsely or misleadingly; Misrepresenting business status, etc.
Enforcing wrongfully payment ot claimed obligationThrough using names ofAttorneys, upon letterheads, etc., without their consent________
Fictitious credit and collection agencies---------------------Equipment, misrepresenting. See Advertising talsely or misleadingly;
Misrepresenting business status, etc.
False or misleading advertising. See Advertising falsely or misleadingly.
Famous persons or concerns, claiming connection with falsely or misleadingly. See Assuming or using, etc.: Misrepresenting business
status, etc.; Misrepresenting product.
FictitiousNamesUsing, to mislead as toNature ot private business. See Misrepresenting business
status, etc.
OrganizationsUsing toEnforce payment wrongfully. See Entorcing, etc.
Secure prospects names. See Securing names, etc.

142
101
142

443
443
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Desist Orders
Fictitious-Continued.
PricesUsing, to hold out price reductions from. See Misrepresenting
prices.
Free goods or trial, misrepresenting as to. See Advertising falsely or
misleadingly; Offering, etc.
Gambling scheme, using in merchandising. See Using lottery scheme, etc.
Goodwill, appropriating competitor's wrongfully. See, in general, Unfair
methods of competition.
Goods or products, misrepresenting. See, in general, Unfair methods of
competition.
Government inspection, claiming falsely or misleadingly. See Claiming,
etc.; Misbranding or mislabeling.
Grower, dealer falsely representing seU as. See Misrepresenting business status, etc.
History of product, misrepresenting. See Advertising falsely or misleadingly.
Identity, misrepresenting. See Advertising falsely or misleadingly; Assuming or using, etc.; Misrepresenting business status, etc.; Misrepresenting product.
Illustrations, using misleadingly. See Advertising falsely or misleadingly; Misbranding or mislabeling.
Imported product, representing domestic as, falsely. See Advertising
falsely or misleadingly; Misbranding or mislabeling.
Importer, domestic dealer falsely representing self as. See Misrepresenting business status, etc.
IndorsementsClaiming or using falsely or misleadingly. See Advertising falsely
or misleadingly; Claiming, etc.
Offering product falsely as free, in pretended consideration of prospect's. See Offering, etc.
Ingredients of products, misrepresenting. See, in general, Unfair methods
of competition.
Insignia, misrepresenting product through. See Advertising falsely or
misleadingly; Misbranding or mislabeling.
Institution, claiming to be educational. See Misrepresenting business
status, etc.
Institutions, claiming indorsements or testimonials of, falsely or misleadingly. See Claiming, etc.
Labeling articles falsely or misleadingly. See Misbranding or mislabeling.
Lead letters, using misleadingly. See Offering, etc.; Securing names,
etc.
Limited offers, claiming falsely. See Advertising falsely or misleadingly; Misrepresenting prices; Offering, etc.
Lottery scheme in merchandising, using. See Using lottery scheme, etc.
Made to order, representing ready-made product as. See Misrepresenting
product.
Magazine, displaying pretended advertising sheets from well known.
See Misrepresenting prices.
Manufacture of competitor's product, misrepresenting. See Disparaging,
etc.
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Desist Orders
Page

Manufacturer, falsely claiming to be. See Advertising falsely or misleadingly; Assuming or using, etc.; Misrepresenting business status,
etc.
Misbranding or mislabelingAs toComposition __________________ 42, 46, 59, 77, 81, 89, 153, 176, 246,439
Government inspection or approvaL_________________________
23
Nature ofManufacture of product________________________________
365
Product----------------------------------------- 36,228,425
QualitY-------------------------------------------------23
Source of origin of protl.uctDealer as grower or cooperative_________________________
23
Domestic being imported. ________ ------- _________ ----233
Place ______________________________ 29, 59, 81,89, 153,386,425
Through depictions, insignia, etc___________________ 29, 386
VarietY---------------------------------------------23
Misleading practices. See, in general, Unfair methods of competition.
Misrepresenting business status, advantages, or connectionsAs toConnection with large employers____________________________
432
Connection with or identity being that of famous or well-known
162
concern-----------------------------------------------Dealer beingGrower---------------------------------------------23
Manufacturer ____________ 18,122,128,146,162,250,281,316,378
State cooperative.____________________________________
23
Domestic dealer being importer____________________________ 18, 386
IdentityThrough using slogans of famous concerns _______________ _ 162
Personages connected _____________________________________ 1
Plant or equipment ________ ---------------- _______________ _ 432
Private enterprise being research, press, or educational organization------------------------------------------------443
Vendor, being would-be employer___________________________
432
Misrepresenting pricesThroughRepresentingExaggerated and fictitious as usuaL ___________________ -443
By displaying pretended advertising sheets from well443
known weeklY-------------------------------------Parts of offering as sold separately at higher prices elsewhere.--------------------------------------------443
184
Two for price of one.---------------------------------Usual as special reduced _______________________ 1, 105, 157, 184
Using contract forms or older blanks with cancelled, exaggerated prices ____________________________________________ _ 443
Misrepresenting product:
See also, in general, Unfair methods of competition. As toComposition ______________________________ - _______ -_-- __ -239
Currency or newness. ____ -_----_----------- ___ ---------_-- 1, 443
Through using false copyright dates. __________________ -443
443
Famous contributors, sponsors, etc_-------- __ -------------_-
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Desist Orders
Misrepresenting product-Continued.
Unfair methods of competition. As to-Continued.
Page
Field covered_____________________________________________
443
IdentityThrough offering under different titles___________________
443
Nature------------------------------------------ I, I84, 228,443
Old being new _____ -- __ ---------------------______________
I
443
Peculiar adaptation to needs of particular prospect____________
QualitY-------------------------------------------------443
Ready-made as made-to-order __ ---- ___ ----_----____________
I84
Results-------------------------------------------------I37
Scope--------------------------------~------------------1
Successor to or replacing well-known product_________________
1
Names:
Securing prospects', falsely or misleadingly. See Securing names, etc.
UsingOf well-known persons, without their consent. See Misrepresenting product.
Unfairly, in general. See Assuming or using, etc.; Naming product misleadingly, and, in general, Unfair methods of competition.
Naming product misleadingly:
As toComposition-------------------------- 46, 59, 77, 81, 89, 97, 146, I98
Nature·------------------------------------------------ 36,228
SafetY--------------------------------------------------198
Source or origin (place)--------------------------------_ 59, 81, 89
National insignia or symbols, misrepresenting product through. See
Advertising falsely or misleadingly; Misbranding or mislabeling.
Nature of product, manufacture thereof, or operations, misrepresenting.
See, in general, Unfair methods of competition.
Need for product or service, misrepresenting. See Advertising falsely or
misleadingly.
Newness of product, misrepresenting. See Misrepresenting product.
New product, misrepresenting old as. See Advertising falsely or misleadingly; Assuming or using, etc.
Offering deceptive inducements to purchase:
See also in general, Unfair methods of competition.
ThroughClaiming falsely solicitation at request of friends, etc., of
prospect.---------------------------------------------443
Exhibiting samples not in accord with product supplied •• ______
I84
Holding out prospective service incident to product falsely_____
184
Representing or offeringCoupon deductions from fictitious, exaggerated prices______
162
"Free" product, price of which included in charge otherwise
demanded-------------------------------------- 1, I84, 443
On pretextAdvertising plan, campaign, or offer _________ 1, 184, 443
Indorsement of prospect_ __ -----_______________
443
Prospect's position _________ ----_______________
443
Special selection of prospect and use of name for
advertising and reference_____________________
1
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Desist Orders
Offering deceptive inducements to purchase-Continued.
Through-Continued.
Representing or offering-Continued.
Page
Free trial falsely or misleadingly_ ___________________ ____ 157
Special or limited offers falsely__________________ 1, 157, 162, 432
On pretext advertising expenditure__________________
162
Terms of payment falsely ___ --------------------------_
443
Using misleading contract or order forms as to amounts
demandable-------------------------------------------443
Offers, special or limited, claiming falsely. See Advertising falsely or
misleadingly; Misrepresenting prices; Offering, etc.
Official approval or sanction, claiming falsely or misleadingly. See
Claiming, etc.
Old product, representing as new. See Advertising falsely or misleadingly; Assuming or using, etc.; Misrepresenting product.
Opportunities or possibilities in product or service, misrepresenting. See
Advertising falsely or misleadingly.
Order blanks or forms:
UsingMisleading contract or order forms as to amounts demandable.
See Offering, etc.
With cancelled, exaggerated prices. See Misrepresenting prices.
Orders, displaying pretended, of prospect's acquaintances in soliciting.
See Claiming, etc., Offering, etc.
Origin or source of products, misrepresenting. See Advertising falsely
or misleadingly; and in general, Unfair methods of competition.
Passing off. See, in general, Unfair methods of competition.
Payment:
Enforcing wrongfully. See Enforcing, etc.
Terms of, misrepresenting. See Offering, etc.
Periodical, displaying pretended advertising sheets from well-known.
See Misrepresenting prices.
Personages, claiming connection with, falsely or misleadingly. See Advertising falsely or misleadingly; Misrepresenting business status, etc.
Petitions to review, decisions on:
657
Algoma Lumber Co., et aL-----------------· -··------------ ·--Kirk & Co., James S., et aL----------------------------------671
~ortham Warren CorP---------------------------------------687
679
Royal Milling Co., et aL.------------------------------------Pictures, using misleadingly. See Advertising falsely or misleadingly;
Misbranding or mislabeling.
Place or origin of product, misrepresenting. See Advertising falsely or
misleadingly; Misbranding or mislabeling.
Plant, misrepresenting. See Advertising falsely or misleadingly; Misrepresenting business status, etc.
Practices, unfair, condemned in this volume. See Unfair methods of
competition.
Press organization, claiming falsely to be. See Misrepresenting business
status, etc.
Prices:
Combining to fix uniform. See Combining or conspiring.
Misrepresenting. See Advertising falsely or misleadingly; Misrepresenting prices.
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Desist Orders
Page

Private enterprise, repreRenting falsely as research, press or educational
organization. See Misrepresenting business status, etc.
Products, misrepresenting. See, in general, Unfair methods of competition.
Professional persons, claiming indorsements or testimonials of, falsely
or misleadingly. See Claiming, etc.
Properties of product, misrepresenting. See, in general, Unfair methods of
competition.
Prospects:
Offering product falsely as free, on pretext of special standing or
selection of. See Offering, etc.
Securing names of, falsely or misleadingly. See Securing names,
etc.
Qualities or quality of product, misrepresenting. See, in general, Unfair
methods of competition.
Ready-made product, misrepresenting, as made to order. See Misrepresenting product.
Reciprocal dealing. See Coercing, etc., Combining or conspiring; Using
lure, etc.
Recommendation, offering product falsely as free in pretended consideration of. See Offering, etc.
Reference offering product falsely as free, on pretext of, from prospect.
See Offering, etc.
Research organization, claiming falsely to be. See Misrepresenting
business status, etc.
Results of product or service, misrepresenting. See Advertising falsely
or misleadingly.
Reviewers or revisers, claiming famous persons falsely or misleadingly as.
See Misrepresenting product.
Safety of product, misrepresenting. See Advertising falsely or misleadingly.
Samples, exhibiting, not in accord with product supplied. See Offering,
etc.
Scope of product, misrepresenting. See Advertising falsely or misleadingly; Misrepresenting product.
Securing names of prospects falsely or misleadinglyThroughPromising falsely free product on pretext prospect's position,
local standing, etc ______ -- __ ----------------------------- 1, 143
Using names of fictitious organizations in lead letters _________ _ 443
Securing signatures to orders falsely or misleadinglyThroughRepresenting contracts or order blanks as mere receipts or
443
memoranda-------------------------------------------Restoring modified contracts or order blanks to original form,
443
before signature ____ ------------------------------_-_---Service incident to sale of article misrepresenting. See Offering, etc.
Slogans of well-known concerns, using misleadingly. See Assuming or
using, etc; Misrepresenting business status, etc.
Source of product, misrepresenting. See Advertising falsely or misleadingly, and, in general, Unfair methods of competition.
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Desist Orders
Page

Special offers, using false or misleading. See Advertising falsely or misleadingly; Misrepresenting prices; Offering, etc.
Sponsors, claiming famous persons falsely as. See Misrepresenting
product.
State cooperative, representing falsely as. See Misrepresenting business
status, etc.
Stock, acquiring, in competitor. See Acquiring, etc.
Success of product, misrepresenting. See Advertising falsely or misleadingly.
Symbols, misrepresenting product through. See Advertising falsely or
misleadingly; Misbranding or mislabeling.
Terms of payment, misrepresenting. See Offering, etc.
Testimonials, claiming or using falsely or misleadingly. See Advertising
falsely or misleadingly; Claiming, etc.
Title:
Offering same work under different. See Misrepresenting product.
Selling old product under new. See Advertising falsely or misleadingly; Assuming or using, etc.; Misrepresenting product.
Trade marks or trade names, using unfair practices in respect of. See
Assuming or using, etc., and, in general, Unfair methods of competition.
Understanding. See Combining or conspiring.
Unfair methods of competition condemned in this volume. See:
Acquiring stock in competitors;
Advertising falsely or misleadingly;
Assuming or using misleading trade or corporate name;
Claiming or using endorsements and/or testimonials falsely or misleadingly;
Coercing and intimidating;
Combining or conspiring;
Disparaging or misrepresenting competitors, their products, or
business;
Enforcing wrongfully payment of claimed obligation;
Misbranding or mislabeling;
Misrepresenting business status, advantages, or connections;
Misrepresenting prices;
Misrepresenting product;
Naming product misleadingly;
Offering deceptive inducements to purchase;
Securing names of prospects falsely or misleadingly;
Securing signatures to orders falsely or misleadingly;
Using lottery scheme in merchandising;
Using lure or prize of large and eagerly sought traffic, to secure to controllers unrelated competitive business.
Using lottery scheme in merchandising .•• ---------------------------Using lure or prize of large and eagerly sought traffic to secure to controllers unrelated competitive business----------------------------Values, misrepresenting. See Advertising falsely or misleadingly, and, in
general, Unfair methods of competition.
Variety, misrepresenting as to. See Misbranding or mislabeling.
Weekly, displaying pretended advertising sheets from well-known. See
Misrepresenting prices.
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Stipulations
Well-known persons or concernsClaimingConnection with, falsely or misleadingly. See Advertising falsely
or misleadingly; Assuming or using, etc.; Misrepresenting
business status, etc.
Endorsements of, falsely or misleadingly. See Claiming, etc.
Using names of, without their consent. See Misrepresenting product.
Wholesaler. See Dealer or dealers.

Page

STIPULATIONS 1

Advertising falsely or misleadingly:
As toAgents' inducements, in general_ ______ -- __ -- __ -- ________ 609 (0265)
Earnings _________ --- __ ----------- ____ -_-_- _______ 609 (0267)
Ailments, ~ymptoms, treatments, and remedies. 570 (0199), 576 (0209),
580 (0219), 595, 601, 616, 620 (0282), 621, 638 (0309)
Business status, advantages, or connectionsConnection with well-known concern ________ 548 (933), 551 (937)
Dealer beingDistiller ___ --_--------------- ___ -------_--- ___ 562 (956)
Grower of product----------------------------- 562 (956)
Importer _____ --------------------------------- 562 (956)
Institute----------------------------------------615
Dealer owning or operating laboratory _______________ 542 (924),
546 (928), 580 (0219), 607
Foreign place of business------------------------------607
Government connection _______ ---------------- ___ --- 568 (966)
Through depiction, insignia, seals, etc_- _- ________ 568 (966)
Interstate business ____ --------------------------_- 580 (0219)
Professional connections- ---------------------------- 608, 649
Representatives or agents.-------------------__________
564
Vendor as prospective employer ____________________ 590 (0240),
598 (0249), 623 (0286), 647 {0323)
Vendor being woman ______________________________ 629 (0293)
Competitors or their products------------- 566 (964), 591, 629 (0293)
Composition of product. __ ----------------------------- 542 (923),
546 (629), 547, 551 (938), 552, 553 (941), 557 (945)
Cost of manufacture of product----------------------------619
Credit checks ______ ----------------------------------- 626 (0291)
Demand for product or service ___________ 558, 570 (0198), 578 (0213)
Earnings or profits·
Agents _______ ----------------------------------- 572 (0200),
57ft (0205), 575 (0206), 576 (0208), 580 (0217), 582 (0223),
6ft6.
Product or service------------------- 545 (926), 558, 599 (0243)
Purchasers----------------------------------- 64ft, 647 (0324)
Free-Premiums or rewards------------_-_____ 589 (0238), 597 (0248)
Products _____ ------------------_----------- ______ 548 (933),
551 (937), 552, 578 (0209), 577 (0210), 60ft (0259), 61ft, 626,
(0290).
1

Page references to stipulations of the special board are Indicated by ltal!cs. Such stipulations are also
by figure "0" preoedlng the serial number, e.g., "01", "02", etc.
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Stipulations
Advertising falsely or misleadingly-Continued.
As to-Continued.
Free-Continued.
!'age
Treatments. _____________________ ---- ________ ---- 588 (0236)
Trials or tests---------------------------- 574 (0205), 581, 591
Government connection _________________________________ 568 (966)
Through depiction, insignia, seals, etc_ __ _____________ 568 (966)
History of product----------------------------------- 585 (0231),
588 (0233), 591, 595, 833 (0302), 838 (0307), 649
Indorsement, approval, or use of productByGovernment_ ___________ ·_____________ 561 (952), 568 (968)
Leading universities ____________________________ 561 (952)
Physicians.______________________________________
649
Money back or guarantee ________________ ---------- ___ 823, (0285)
626 (0291), 831 (0295, 0296), 833 (0302)
Nature of manufacture of product_ _________ 564, 587, 590 (0239), 819
Through depictions____________________________________
564
Nature of product, service, or offering ___________________ 550 (936),
552, 553 (941), 558, 559 (948), 568 (967), 572 (0202), 573,
575 (0207), 578 (0209), 579 (0215), 590 (0240), 594, 808 (0262),
619, 636 (0307), 638 (0309), 649, 852
Opportunities or possibilities in product or service ___________ 558, 587
Patent rights------------------------------------------ 556 (944)
Personal attention_ __ _________________________________ 629 (0293)
Premiums ____________ 577 (0210), 589 (0238), 597 (0248), 626 (0290)
Prices _______________________ 553 (941), 804 (0259), 826 (0291), 645
Profits in product offered _________________ 545 (926), 558, 593 (0243)
Puzzle-prize contests ___________________ 599,810 (0269), 643 (0319)
Qualities, properties, or results of product, service, or treatment. 542 (924),
545 (927), 546 (928), 549, 558, 559 (948), 565 (962), 566 (963),
567, 568 (967), 570, 572 (0201, 0202), 574 (0204), 575 (0207), 578
(0209), 577 (0211)-579 (0215), 580 (0218, 0219), 582 (0221, 0222),
583 (0224)-589 (0237), 591, 592, 593 (0244)-597 (0247), 598
(0250), 60G-608, 809 (0266), 810 (0268), 811-613 (0273), 614623 (0285, 0287), 625, 826 (0291)-643 (0318), 645, 646, 648, 649,
653-655.

Quality----------------- _________________ ---- ___ ------ 568 (968)
Quantity------------ __________________ ----- ___________ 563 (958)
Safety of product__ 576 (0209), 593 (0244), 595, 813 (0274), 820 (0282)
Scope of product or service __________________________ 558, 587, 595
Source or origin of product (place) _ _ ________________________ 552,
553 (941), 562 (956), 590 (0239), 606 (0262), 619
Special or limited offers ___________________ 552, 595, 614, 638 (0309)
Success of product ______ 549, 578 (0209), 591, 595, 601, 805, 645, 849
Testimonials or indorsements-As proof of statements therein__________________________
595
Indorsers' true opinions _____________________________ 556 (942)
ProfessionaL _______________________________________ 549, 591
Undisclosed consideration ___________________________ 556 (942)
Use of product--------------------------------------- 629 (0293)
Value of product •• __________ ---- __ •• _------- ___ ----_-- __ -552
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Stipulations
Assuming or using misleading trade or corporate name:
As toPage
Composition of product ________________________________ 550 (935)
Dealer beingInstitute .•. --------------------------------__________
615
Manufacturer----------_---- __ --- ___ -_-___________ 560 (951)
Dealer owning or operating laboratory___________________ 542 (924),
546 (928)' 580 (0219)' 607
Government connection.-------------.------- __________ 568 (966)
Nature of manufacture of product _______________________ 548 (931)
Qualities or properties of product.-____________ 550 (935), 570 (0199)
Source or origin of product (maker) ______________________ 548 (932)
Vendor being woman .. -------------------------------- 629 (0293)
Claiming or using indorsements and/or testimonials falsely or misleadingly:
As toGovernment approval, indorsement, or use________________ 568 (968)
Professional people ______ --------------_________________ 549, 591
ByUsing irrespective of indorsers' true opinions ______________ 556 (942)
Withholding fact of money or other consideration. ________ 556 (942)
Combining or conspiring:
ToRestrict or suppress competitionThroughEstablishing and using, exclusively, common buying
agencY----------------------------------------543
Furnishing lists of association members to manufacturervendors and requesting limitation or distribution of
sales theretO--------------------------------- 553 (940)
Persuading, threatening, or coercing manufacturervendorsToCease or refrain from dealing with nonassociation members ________________________ 553 (940)
Sell and distribute only through association
members •• -------------------------- 553 (940)
Disparaging or misrepresenting competitors and/or their business and/or
products:
BusinessRepresenter's agents or employees as competitor's. _- _______ 560 (950)
Sale of, competitor's, to representer ______________________ 560 (950)
ProductsComposition.----------------------------------------- 566 (964)
Through published or suggested tests or formulae, calculated to mislead.-------------------------------- 566 (964)
Effects. __ -------------------------------------------- 566 (964)
Nature of manufacture--------------------------------- 560 (950)
Quality-----------------------------------------_----- 560 (950)
Misbranding or mislabeling:
As toBusiness status, advantages, or connectionsDealer owning or operating laboratory •••••••••••• 542 (924), 607
Foreign place of business..............................
607
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Stipulations
Misbranding or mislabeling-Continued.
As to--Continued.
Page
Composition of product_ __ --_---- _________ ---- _________ 542 (923),
546 (929), 547, 550 (935), 551 (938), 553 (941), 557 (945), 562
(957)' 565 (961).
Domestic product being imported ______ ------- ___________ 541 (922)
Nature ofManufacture of product. _______________ 548 (931), 590 (0239)
Product. __ -------_--- ________ - __ -- __ -- _______ -- __ 553 (941),
559 (948)' 565 (961)' 568 (967)' 573, 575 (0207)' 594, 652
Qualities, properties, or results of product_ _______________ 542 (924),
550 (935), 559 (948), 562 (957), 567, 573, 574 (0204), 575 (0207),
584 (0228), 588 (0235), 594,597 (0247), 607,611,615.
Quantity ____________________ --- ______________________ 556 (943)
Source or origin of productMaker------------------------------------------- 548 (932)
Place ______ 541 (922), 553 (941), 559 (949), 562 (956), 590 (0239)
Through depictions or insignia. _________________ 541 (922)
Treatment of product---------------------------------- 561 (953)
Misrepresenting business status, advantages, or connections:
As to-Agents or employees asRepresenting competitor.--------------------------- 560 (950)
Those of other concerns _____________________________ 563 (959)
Connections with other or well-known concerns.__________ 548 (933),
551 (937), 563 (959)
Dealer beingDistiller__________________________________________ 562 (956)
Grower of product_ ____________________ - ___ - ___ - ___ 562 (956)
Importer ____________ • ____________________________ 562 (956)
Institute
•• ------------------------------------------615
Manufacturer
__________________________________ • __ 560 (951)
607
Dealer having foreign place of business ____ -------- __ --_----Dealer owning or operating laboratory ___ • ___ - _______ --__ 542 (924),
546 (928), 580 (0219)
Merger with other concern. _______ - ___ --- __ --_-_-_-_-_-_ 563 (959)
649
Professional connections ______ -- _--- _---------------- _----Representer's business being competitor's.- __ -- _--- ___ --- _ 560 (950)
Vendor beingEmployer or prospective employer ________________ 590 (0240),
598 (0249) 1 623 (0286) 1 647 (0323)
VVoman·----------------------------------------- 629 (0293)
Misrepresenting prices:
ThroughRepresentingFictitious exaggerated price as usuaL---------------------- 614
Usual as special reduced _____________ 604 (0259), 626 (0291), 645
UsingExaggerated, fictitious, in "deals" or "combinations" __ 553 (941)
Misrepresenting product:
As to- Nature-~-----,-,·-----~"-·... ._~.-·-~---~~~-~~-~-~---. ~4~ {921), 568 (967)
. .Nature of.man:uJacttJr::~..,_~.,_.,_._-.~--~-~:.:;.-~~--·---.~--~-:-.·-.---- 557 (946)
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Stipulations

1
I
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Naming product misleadingly:
As to-Page
Composition ________________________________ 553 (941), 606 (0262)
Qualities, properties, or results of product ________________ 648 (0326)
Offering deceptive inducements to purchase:
ThroughRepresenting or offeringCredit checks, falsely or misleadingly ________________ 626 (0291)
Earnings of agents falsely or misleadingly ___________ 572 (0200),
574 (0205), 675 (0206), 576 (0208), 580 (0217), 582 (0223), 609
(0265, 0267)' 646.
Free-Premiums, when money or service required _______ 589 (0238)
ProductPrice of which included in charge otherwise
demanded _______ 548 (933), 551 (937), 552,604 (0259)
When postage expense or other sums required. 576 (0209)
Treatment, where money or service required. ____ 588 (0236)
Trial or test, where money or service required, or price
included in charge otherwise demanded ______ 574, (0205),
581 (0220), 591
Guarantee falsely or misleadingly-------------- _____ 626 (0291)
Personal attention falsely or misleadingly-- 629 (0293), 638 (0309)
Premiums falsely or misleadinglY------------------- 577 (0210),
589 (0238), 597 (0248), 626 (0290)
Profits from products or commodities offered, falsely or
misleadingly ________________ 693 (0243), 644 (0320), 647 (0324)
Replacements as from certain concern falsely __________ 563 (959)
Special or limited offers falsely or misleadingly- 595, 614, 638 (0309)
Using puzzle advertisements (see also Securing, etc.)___________ 599,
610 (0269)' 643 (0319)
Securing agents' or prospects' names falsely or misleadingly (see also
Offering, etc.).
Through using puzzle advertisements __________ 599,610 (0269), 643 (0319)
Unfair methods of competition condemned. SeeAdvertising falsely or misleadingly.
Assuming or using misleading trade or corporate name.
Claiming or using indorsements and/or testimonials falsely or misleadingly.
Combining or conspiring.
Disparaging or misrepresenting competitors', their business, or products.
Misbranding or mislabeling.
Misrepresenting business status, advantages, or connections.
Misrepresenting prices.
Misrepresenting product.
Naming product misleadingly.
Offering deceptive inducements to purchase.
Securing agents' or prospects' names falsely or misleadingly.
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