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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS, OPINIONS, AND ORDERS
JANUARY 1, 2013, TO JUNE 30, 2013

IN THE MATTER OF

POM WONDERFUL LLC, ROLL GLOBAL LLC,

STEWART A. RESNICK, LYNDA RAE RESNICK
AND

MATTHEW TUPPER

OPINION OF THE COMMISSION AND FINAL ORDER

Docket No. D-9344; File No. 082 3122
Complaint, September 24, 2010 — Decision, January 10, 2013

The complaint alleged that respondent POM Wonderful LLC (“POM?”), its sister
company Roll Global LLC, and principals Stewart A. Resnick, Lynda Rae
Resnick, and Matthew Tupper (collectively “Respondents™) falsely advertised
that POM-branded pomegranate juice could treat prostate cancer and erectile
dysfunction or reduce the risk of heart disease. The complaint alleged that
Respondents lacked a reasonable basis for making these representations.
Following an administrative hearing, the Administrative Law Judge issued an
Initial Decision, 153 F.T.C. __, ruling that 19 of the challenged advertisements
were false or deceptive. On appeal, the Commission upheld the Initial Decision,
finding that Respondents made false or deceptive claims in 36 of the challenged
advertisements and promotional materials. The Commission issued an Order
barring Respondents from making any claim that a food, drug, or dietary
supplement is effective in the diagnosis, treatment, or prevention of any disease,
including heart disease, prostate cancer, and erectile dysfunction, without
supporting evidence from two clinical trials. The Order also prohibits
misrepresentations regarding any test, study, or research, and requires
Respondents to provide competent and reliable scientific evidence to support
any health claims regarding any food, drug, or dietary supplement.
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Participants

For the Commission: Tawana Davis, Devin Domond, Janet
Evans, Heather Hippsley, Theodore Hoppock, Mary Johnson,
Michael Ostheimer, Elizabeth Nach, Serena Viswanathan, Elise
Whang, Andrew Wone.

For the Respondents: Michael C. Small, Akin Gump Strauss
Hauer & Feld LLP; Bruce A. Friedman, Bingham McCutchen
LLP; John Graubert and Skye Perryman, Covington & Burling;
Bertram Fields, Greenberg Glusker; and Kristina W. Diaz,
Brooke Hammond, Alicia D. Mew, Paul A. Rose, Johnny
Traboulsi, and Adam P. Zaffios, Roll Law Group P.C.

OPINION OF THE COMMISSION
By OHLHAUSEN, Commissioner, for a unanimous Commission.
I. Introduction

Respondents POM Wonderful LLC (“POM Wonderful” or
“POM?”), Roll Global LLC (“Roll Global”), Stewart A. Resnick,
Lynda Rae Resnick, and Matthew Tupper (collectively,
“Respondents”) appeal from Administrative Law Judge (“ALJ”)"
D. Michael Chappell’s Initial Decision and Order holding them
liable for violating Sections 5(a) and 12 of the Federal Trade
Commission Act (“FTC Act”), 15 U.S.C. §§ 45 and 52, by
making false or misleading claims in multiple media fora to
promote their pomegranate juice products, specifically POM
Wonderful Juice, POMx Pills, and POMx Liquid (collectively,

' For purposes of this opinion, we use the following abbreviations in
referencing the record:

ALJ: Administrative Law Judge D. Michael Chappell

Tr.: Transcript of trial testimony before the ALJ

Dep.: Transcript of deposition

ID: Initial Decision

IDF: Initial Decision Findings of Fact

CCA: Complaint Counsel’s Appeal Brief

RA: Respondents’ Appeal Brief

RAns: Respondents’ Answering Brief

RR: Respondents’ Reply Brief

CX: Complaint Counsel Exhibit

PX: Respondent Exhibit
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“Challenged POM Products”). Complaint Counsel cross-appeal
the ALJ’s finding that some of the challenged advertisements did
not make the representations alleged in the Complaint, his holding
concerning the level of scientific support needed to make the
alleged claims, and the injunctive relief outlined in the ALJ’s
Order. We conclude that the Respondents have violated Section
5(a) and Section 12 of the FTC Act, based on both the findings of
the ALJ and on additional challenged advertisements, and we
issue a Final Order which differs in some respects from the Order
attached to the Initial Decision.

Respondents have marketed the Challenged POM Products
using a variety of means since they began selling and marketing
POM Wonderful Juice in 2002. Between 2002 and 2010, sales for
all Challenged POM Products totaled close to $250 million.

On September 24, 2010, the Commission issued an
administrative complaint alleging that Respondents engaged in
deceptive acts and practices and disseminated false advertising in
violation of Sections 5(a) and 12 of the FTC Act in promoting the
Challenged POM Products. = The Complaint alleged that
Respondents disseminated advertising and promotional materials
representing that consumption of certain doses of Challenged
POM Products treats, prevents or reduces the risk of heart disease,
prostate cancer, or erectile dysfunction (“ED”), without having a
reasonable basis to substantiate these claims. The Complaint also
alleged that Respondents disseminated advertising and
promotional materials representing that clinical studies, research,
and/or trials prove that consumption of the Challenged POM
Products in certain doses treats, prevents or reduces the risk of
heart disease, prostate cancer, or ED, when in fact clinical studies,
research, or trials do not so prove.

At trial, Complaint Counsel challenged a total of 43 items,
including print advertisements, newsletters, separate ‘“web
captures” of Respondents’ websites, Internet banner
advertisements, press releases, and media interviews.
Respondents denied that such materials make the claims alleged
and argued that the claims that were made in their advertising and
promotional materials were substantiated adequately by scientific
research. Some of POM’s ads and marketing materials stated that
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the Challenged POM Products were supported by over $30
million in medical research.

In his Initial Decision, the ALJ found that 19 of the 43
challenged advertisements and promotional materials contained
implied claims that the Challenged POM Products treat, prevent
or reduce the risk of heart disease, prostate cancer, or ED, and that
in 14 of these ads, there were implied claims that the effects on
disease were clinically proven; that those claims were false or
misleading; and that the claims were material to consumers’
purchasing decisions. ID at 5-6. In his opinion, the ALJ
determined that in the case of a safe food that is not advertised as
a substitute for medical treatment, competent and reliable
scientific evidence includes clinical studies though not necessarily
double-blind, randomized, placebo-controlled clinical trials. Id. at
328. The ALJ attached to the Initial Decision an order that would,
if issued by the Commission, prohibit the Respondents from
making representations that any food, drug, or dietary supplement,
including but not limited to the Challenged POM Products, is
effective in diagnosing, curing, treating, mitigating, or preventing
any disease unless such representations are not misleading and are
based on competent and reliable scientific evidence. Id. at 332.
The order would also prohibit Respondents from misrepresenting
the results of any test, study or research in connection with the
advertisement or sale of any food, drug, or dietary supplement,
including but not limited to the Challenged POM Products. Id. In
addition, the order would prohibit Respondents from making any
representation about the health benefits, performance, or efficacy
of any food, drug, or dietary supplement, including but not limited
to the Challenged POM Products, unless the representation is non-
misleading and based on Respondents’ reliance on competent and
reliable scientific evidence. 1d. The order would define
“competent and reliable scientific evidence” as “tests, analyses,
research, or studies, conducted and evaluated in an objective
manner by persons qualified to do so, using procedures generally
accepted in the profession to yield accurate and reliable results.”
Id. at 331.

Respondents’ principal claims on appeal are that the ALJ
erred in (1) finding that any of the challenged advertising and
promotional materials contain implied efficacy or establishment
claims (i.e., those asserting that the efficacy claims are established
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scientifically) that the Challenged POM Products treat, prevent or
reduce the risk of heart disease, prostate cancer, or ED; (2)
holding that substantiation for such claims required clinical
studies; and (3) finding the foregoing claims to be material.
Respondents also allege that the relief ordered is impermissibly
broad and runs afoul of the First and Fifth Amendments.

Complaint Counsel’s principal claims on cross-appeal are (1)
the ALJ should have found that all of the challenged
advertisements and promotional materials (including four media
interviews) made efficacy claims; (2) all but four of these
materials also included establishment claims; (3) the ALJ
incorrectly applied a substantiation standard requiring only
clinical studies, rather than the higher standard of well-designed,
well-conducted, double-blind, randomized controlled clinical
trials (referred to in this opinion as “RCTs”); and (4) in his order,
the ALJ should have required pre-approval by the Food and Drug
Administration (“FDA”) of any future disease claims made by
Respondents with respect to the Challenged POM Products.

Based on our consideration of the entire record in this case
and the arguments of counsel, we deny Respondents’ appeal and
grant in part, and deny in part, Complaint Counsel’s cross-appeal.
We find Respondents liable on the basis of a larger number of
advertisements containing false and misleading claims than the
ALJ found. The basis of Respondents’ liability under the FTC
Act is their lack of sufficiently reliable evidence — namely, RCTs
(as described more fully below in this opinion) — to substantiate
the claims that we found. Complaint Counsel’s experts testified
that two RCTs are necessary to substantiate the heart disease
claims at issue, while the prostate cancer and ED claims can be
substantiated with at least one RCT. See CX1291 at 15 (Sacks
Expert Report) (for heart disease “most scientists and researchers .
. . believe that at least two-well designed studies . . . showing
strong results are needed to constitute reliable evidence”);
CX1287 at 6 (Eastham Expert Report) (stating “qualified experts
in the field of urology, including the prevention and treatment of
prostate cancer, . . . would require that Respondents’ claims be
supported by at least one well-conducted, randomized, double-
blind, placebo-controlled clinical trial with an appropriate
endpoint”); and CX1289 at 4 (Melman Expert Report) (“[t]o
constitute competent and reliable scientific evidence, experts in



6 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Opinion of the Commission

the field of erectile dysfunction would require at least one clinical
trial, involving several investigatory sites, that is well-designed,
randomized, placebo-controlled, and double-blinded”).  The
Commission need not, and does not, reach the question of the
number of RCTs needed to substantiate the claims made because,
as discussed below, Respondents failed to proffer even one RCT
that supports the challenged claims that we found they made.’
The Final Order we issue today differs from that proposed by the
ALJ and contains fencing-in relief by providing that any disease-
related establishment or efficacy claims made about the
Challenged POM Products or in connection with Respondents’
sale of any food, drug, or dietary supplement must be supported
by at least two RCTs.” However, we do not reach the question of
liability based on the four challenged media interviews, and
today’s Final Order does not include a provision requiring FDA
pre-approval of any future claims made by Respondents.

I1. Factual Background and Proceedings Below

Respondent POM Wonderful is a limited liability company
wholly owned by the Stewart and Lynda Resnick Revocable Trust
dated December 27, 1988. IDF 1, 3. In 2002, POM Wonderful
launched the first of the Challenged POM Products, POM
Wonderful Juice, and currently sells all of the Challenged POM
Products. IDF 5, 6. Respondent Roll Global is a separate
corporation wholly owned by the same trust; Roll Global owns a
number of companies, including POM Wonderful LLC, FIJI
Water, Suterra, Paramount Farms, Paramount Citrus, Teleflora,
Neptune Shipping, Paramount Farming, and Justin Winery. IDF
7,9, 11. Roll International Corporation reorganized at the end of
2010 and is currently known as Roll Global. IDF 8. Roll Global
uses an in-house advertising agency for POM and its other
affiliated companies. IDF 14.

* The Commission applies the same rationale throughout this opinion when
it refers to a requirement of “RCTs” for Respondents’ liability under the FTC
Act.

> As explained more fully in Section X.B, Commissioner Ohlhausen
supports an order provision requiring at least one RCT, viewed in light of the
relevant scientific evidence, for disease-related efficacy and establishment
claims made about the Challenged POM Products or in connection with the
sale of any food, drug, or dietary supplement by the Respondents.
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The individual Respondents in this case include Stewart
Resnick, Lynda Resnick, and Matthew Tupper. Stewart Resnick
is the Chairman and CEO of POM Wonderful, and Chairman and
President of Roll Global. IDF 19-21.* His responsibilities
include setting the marketing, advertising, and medical research
budgets for POM Wonderful. IDF 23. Although he leaves most
of the marketing decisions about POM Wonderful to his wife,
Lynda Resnick, he considers himself responsible for whether
advertising should or should not be published and has been
involved at a high level with POM’s advertising and marketing
campaigns. IDF 25-26. Lynda Resnick is Vice Chairman of Roll
Global and sole owner of POM Wonderful along with Stewart
Resnick. IDF 15, 28. Mrs. Resnick was still the chief marketing
executive at POM as of 2011, working with POM’s marketing
department and internal advertising agency to implement creative
concepts for POM’s campaigns. IDF 31, 33. Mrs. Resnick has
the “final say” with respect to POM’s marketing and advertising
content and concepts. IDF 34. Matthew Tupper joined POM in
2003 as Chief Operating Officer and became President of POM
Wonderful in 2005 before retiring from POM at the end of 2011.
IDF 37-38, 40. Mr. Tupper was responsible for the day-to-day
affairs of POM, including managing the operations of the
marketing team. IDF 44. The head of POM’s Marketing
Department reported to Mr. Tupper, and one of Mr. Tupper’s
responsibilities was to serve as a liaison between the marketing
staff and the researchers who performed the medical studies
sponsored by POM. IDF 50, 52.

The Challenged POM Products are POM Juice, POMx Liquid,
and POMx Pills. POM Juice is a 100% juice product produced by
pressing whole pomegranates, filtering and/or enzyme-treating the
juice, concentrating the juice, reconstituting it with water,
pasteurizing it, and bottling it. IDF 58-60. A single serving of
POM Juice is eight ounces, and it is sold in grocery stores for a
price of approximately $3 for an eight-ounce bottle. IDF 64-65,
97. POM Juice contains a variety of polyphenols (including
ellagitannins and gallotannins, anthocyanins, and ellagic acid).
IDF 62-63. POMx Liquid “is the product of the pressed whole

* Another Respondent, Mark Dreher, Ph.D., agreed to an administrative
consent order to resolve the claims against him.  See
http://www.ftc.gov/os/caselist/0823122/100927pomagree.pdf.
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fruit after most of the juice is extracted and the polyphenols are
concentrated by filtering and concentrating using juice
processing.” IDF 67 (quoting CX0096, in camera, at 0014). A
single serving is one teaspoon daily. IDF 69. POMx Pills are
made through a process by which POMx Liquid is extracted. IDF
70. POMx Pills do not contain anthocyanins, nor do they contain
the calories or sugar found in POM Juice. IDF 73, 75. A single
serving is one pill daily. IDF 76. POMx Pills and POMx Liquid
are available for sale via the Respondents’ website or through a
telephone call center; POMXx Pills are also available through some
retail outlets. IDF 68, 72. If purchased from the POM website,
the cost of a bottle containing 30 POMx Pills or a five ounce
bottle of POMx Liquid (containing extract) was $29.95, excluding
shipping. IDF 101-102.

POM Wonderful has engaged in a number of advertising
campaigns to promote the Challenged POM Products, including
print advertisements in magazines, freestanding inserts in
newspapers, billboards, posters in bus shelters, posters in health
clubs and doctors’ offices, advertising on prescription drug bags,
Internet websites, online banner advertisements, medical outreach,
radio and television ads, and press releases. IDF 171. POM
Wonderful considers health-conscious, educated, affluent
consumers to be its target audience. IDF 172, 176, 178, 181.

The POM Juice print advertisements at issue were
disseminated in a wide variety of publications, including but not
limited to the Chicago Tribune, Prevention, Details, Rolling
Stone, Health, InStyle, Town and Country, Men’s Health, and
Men’s Fitness. IDF 169. The POMx Pills print advertisements
challenged by Complaint Counsel were disseminated in
publications including but not limited to Fortune, The New York
Times, Discover, Men’s Health, Popular Science, Time, and
Playboy. IDF 170. Some of POM’s challenged advertisements
are creative in nature, depicting the POM Wonderful Juice bottle
in a number of unusual ways (for example, as an intravenous bag;
covered by medical equipment such as a blood pressure cuff or
EKG sensors; anthropomorphized lying on a therapist’s couch or
in a bikini top; and as a superhero) and accompanied by headlines
such as “[a]lmaze your cardiologist” and “[IJucky I have super
HEALTH POWERS.” See CX0033; CX0034; CX0103; CX0109;
CX0192; CX0274; CX0372. Many of the challenged
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advertisements include statements touting the Challenged POM
Products’ effects on heart disease, prostate cancer, and/or ED,
sometimes by quoting from or citing to various scientific studies.

At trial, Complaint Counsel challenged 43 promotional
materials that Respondents disseminated. The Complaint alleges
that POM’s materials claim that drinking POM Juice, taking
POMXx Pills, or taking POMx Liquid daily (1) prevents or reduces
the risk of heart disease, including by decreasing arterial plaque,
lowering blood pressure, and/or improving blood flow to the heart
(Compl. q 12.A); (2) treats heart disease, including by decreasing
arterial plaque, lowering blood pressure, and/or improving blood
flow to the heart (Compl. q 12.B); (3) prevents or reduces the risk
of prostate cancer, including by prolonging prostate-specific
antigen doubling time (“PSADT”) (Compl. § 14.A); (4) treats
prostate cancer, including by prolonging PSADT (Compl. q
14.B); (5) prevents or reduces the risk of ED (Compl. § 16.A); and
(6) treats ED (Compl. § 16.B). In sum, the Complaint alleges that
Respondents made six different claims regarding the efficacy of
the Challenged POM Products.

The Complaint also alleges that Respondents have represented
that “clinical studies, research, and/or trials prove that” drinking
POM lJuice or taking POMx Pills or Liquid treats heart disease,
prostate cancer, and erectile dysfunction or prevents or reduces
the risk of each of these diseases. Compl. 9 12, 14, 16. Thus, in
addition to the claim that the Challenged POM Products treat,
prevent or reduce the risk of disease, the Complaint alleges that
some of the ads convey that there is clinical proof of the efficacy
of the Challenged POM Products, i.e., that they make
“establishment” claims.

Following an administrative trial that began on May 24, 2011,
and concluded on November 4, 2011, the ALJ filed a 335-page
Initial Decision, with 1,431 findings of fact and a 108-page
appendix on May 17, 2012. The ALJ found that 19 of the 43
challenged advertisements and promotional materials contained
implied claims that the Challenged POM Products treat, prevent
or reduce the risk of heart disease, prostate cancer, or ED, and that
14 of these ads also contained implied claims that these effects on
disease were clinically proven. ID at 211-34. The ALJ also
found that the claims at issue are material to consumers. Id. at
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290-96. The ALJ further determined that the appropriate level of
substantiation for such claims is competent and reliable scientific
evidence, which for claims that a food or food-derived product
treats, prevents or reduces the risk of disease must include
adequate clinical studies, though not necessarily RCTs. Id. at
234-50. The ALJ determined that Respondents did not have such
evidence to substantiate their claims, rendering them false or
misleading under Sections 5(a) and 12 of the FTC Act. Id. at 250-
290. According to the ALJ’s cease and desist order against the
corporate and individual Respondents pursuant to Section 5(b) of
the FTC Act, Respondents would be prohibited from engaging in
deceptive advertising practices with respect to any food, drug, or
dietary supplement that may be advertised by Respondents in the
future. 1d. at 309-25. The ALJ did not require that Respondents
seek FDA pre-approval for any future disease claims with respect
to the Challenged Products. See id. at 314-23.

I11. Legal Standard

The Commission reviews the record de novo by considering
“such parts of the record as are cited or as may be necessary to
resolve the issues presented and . . . exercis[ing] all the powers
which [the Commission] could have exercised if it had made the
initial decision.” 16 C.F.R. § 3.54. In this case, the Commission
adopts the ALJ’s findings of fact to the extent those findings are
not inconsistent with this opinion.

An advertisement is deceptive if it contains a representation or
omission of fact that is likely to mislead a consumer acting
reasonably under the circumstances, and that representation or
omission is material to a consumer’s purchasing decision.” FTC
Policy Statement on Deception, 103 F.T.C. 174, 175 (1984)
(appended to Cliffdale Assocs., Inc., 103 F.T.C. 110 (1984))
(“Deception Statement”); see also, e.g., In re Novartis Corp., 127
F.T.C. 580, 679 (1999), aff’d, 223 F.3d 783 (D.C. Cir. 2000); In

> The Complaint alleges that Respondents violated both Sections 5 and 12
of the FTC Act. Section 5 prohibits “deceptive” acts or practices in or affecting
commerce, 15 U.S.C. § 45(a), while Section 12 specifically addresses the
dissemination of any “false advertisement,” i.e., one that is “misleading in a
material respect,” 15 U.S.C. § 55(a)(1), for food, drugs, devices, services, or
cosmetics. The deception standard is the same under both provisions.
Deception Statement, 103 F.T.C. at 182.
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re Stouffer Foods Corp., 118 F.T.C. 746, 798 (1994); In re Kratft,
Inc., 114 F.T.C. 40, 120 (1991), aff’d, 970 F.2d 311 (7th Cir.
1992). In addition, the Commission long has held that making
objective claims without a reasonable basis constitutes a deceptive
practice in violation of Section 5. FTC Policy Statement
Regarding Advertising Substantiation, 104 F.T.C. 839 (1984)
(appended to Thompson Med. Co., 104 F.T.C. 648 (1984))
(“Substantiation Statement”); see, e.g., In re Auto. Breakthrough
Scis., Inc., 126 F.T.C. 229, 293 & 293 n.20 (1998); In re Jay
Norris, Inc., 91 F.T.C. 751, 854 (1978), aff’d as modified, 598
F.2d 1244 (2d Cir. 1979). Consequently, the determination of
whether Respondents disseminated false advertisements in
violation of the FTC Act requires a three-part inquiry: (1) whether
Respondents disseminated advertisements conveying the claims
alleged in the Complaint; (2) whether those claims were false or
misleading; and (3) whether those claims are material to
prospective consumers. Kraft, Inc. v. FTC, 970 F.2d 311, 314
(7th Cir. 1992); FTC v. Pantron | Corp., 33 F.3d 1088, 1095 (9th
Cir. 1994); FTC v. Direct Mktg. Concepts, Inc., 569 F. Supp. 2d
285, 297 (D. Mass. 2008), aff’d, 684 F.3d 1 (Ist Cir. 2010).

IV.Respondents Disseminated Advertising or Promotional
Material Making Disease Treatment, Prevention and Risk
Reduction Claims

The Commission’s approach to ad interpretation is well
established, and the general framework is not disputed on appeal.
The Commission “will deem an advertisement to convey a claim
if consumers, acting reasonably under the circumstances, would
interpret the advertisement to contain that message.” In re
Thompson Med. Co., 104 F.T.C. 648, 788 (1984), aff’d, 791 F.2d
189 (D.C. Cir. 1986); Deception Statement, 103 F.T.C. at 176. A
reasonable interpretation is one that would be shared by at least a
significant minority of reasonable consumers. Kraft, Inc., 114
F.T.C. at 122; In re Telebrands Corp., 140 E.T.C. 278, 291 (2005)
(“[aln ad is misleading if at least a significant minority of
reasonable consumers are likely to take away the misleading
claim”), aff’d, 457 F.3d 354 (4th Cir. 2006); Deception Statement,
103 F.T.C. at 177 n.20 (citing In re Kirchner, 63 F.T.C. 1282
(1963) (explaining a reasonable interpretation is one that would be
shared by more than an insignificant and unrepresentative
segment of the class of persons to whom the represented is
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addressed)). Where an ad conveys more than one meaning, only
one of which is misleading, a seller is liable for the misleading
interpretation even if non-misleading interpretations are possible.
See, e.g., In re Bristol-Myers Co., 102 F.T.C. 21, 320 (1983),
aff’d, 738 F.2d 554 (2d Cir. 1984); Nat’l Comm’n on Egg
Nutrition v. FTC, 570 F.2d 157, 161 n.4 (7th Cir. 1977). The
primary evidence of the representations that an advertisement
conveys to reasonable consumers is the advertisement itself.
Deception Statement, 103 F.T.C. at 176; see also Novartis Corp.,
127 E.T.C. at 680; Stouffer Foods Corp., 118 F.T.C. at 798; Kraft,
Inc., 114 F.T.C. at 121. In determining what claims may
reasonably be attributed to an advertisement, the Commission
examines the entire advertisement and assesses the overall “net
impression” it conveys. Deception Statement, 103 F.T.C. at 178;
see also Novartis Corp., 127 F.T.C. at 679, Kratft, Inc., 114 F.T.C.
at 122; FTC v. QT, Inc., 448 F. Supp. 2d 908, 958 (N.D. IlI. 2006)
(“the Court looks to the overall, net impression made by the
advertisement to determine whether the net impression is such
that the ads would be likely to mislead reasonable consumers”),
aff’d, 512 F.3d 858 (7th Cir. 2008).

The Complaint alleges that Respondents’ advertisements
claim that consuming the Challenged POM Products daily treats,
prevents or reduces the risk of heart disease, prostate cancer, or
ED. These claims that the Challenged POM Products are
effective without expressly or impliedly representing a particular
level of support are “efficacy claims.” The Complaint also alleges
that Respondents have represented that “clinical studies, research,
and/or trials prove that” drinking POM Juice or taking POMx
Pills or Liquid treats the diseases or prevents or reduces the risk of
each of the diseases. A claim that there is a certain type or level
of support is considered an “establishment claim.” Thompson
Med. Co., 791 F.2d at 194; see also Bristol-Myers Co., 102 F.T.C.
at 321 (noting that a claim of clinical proof can be express or
implied). While “[t]here 1s no conceptual or practical reason to
single out such claims . . . for special treatment . . . the express or
implied claim that an advertiser possesses a particular level of
substantiation” is an additional representation, which we also
evaluate to ensure that it is not misleading. Thompson Med. Co.,
104 F.T.C. at 821-22 n.59.
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It is well established that the Commission has the common
sense and expertise to determine “what claims, including implied
ones, are conveyed in a challenged advertisement, so long as
those claims are reasonably clear.” Kraft, Inc., 970 F.2d at 319;
accord FTC v. Colgate-Palmolive Co., 380 U.S. 374, 391-92
(1965); FTC v. Nat’l Urological Grp., Inc., 645 F. Supp. 2d 1167,
1189-90 n.12 (N.D. Ga. 2008) (holding that facial analysis is a
sufficient basis to find an alleged claim was made if it is “clear
and conspicuous” or “apparent” on the face of the ad), aff’d, 356
Fed. Appx. 358, (11th Cir. 2009) (unpublished opinion); Daniel
Chapter One, 2009 WL 5160000 at *14-15 (F.T.C. 2009), aff’d,
405 Fed. Appx. 505 (D.C. Cir. 2010) (unpublished opinion),
available at 2011-1 Trade Cas. (CCH) 477,443 (D.C. Cir. 2010).

Claims may be either express or implied. The Commission
reviews implied claims as if they are on a continuum: at one end
claims are virtually synonymous with express claims; at the other
end are claims that use language that few consumers would
interpret as making a particular representation. Novartis Corp.,
127 F.T.C. at 680. To determine whether a particular implied
claim has been made, the Commission starts with a facial analysis
of the advertisement. A facial analysis of an ad considers “an
evaluation of such factors as the entire document, the
juxtaposition of various phrases in the document, the nature of the
claim, and the nature of the transaction.” Deception Statement,
103 F.T.C. at 176. “If, after examining the interaction of all the
different clements in the ad, the Commission can conclude with
confidence that an advertisement can reasonably be read to
contain a particular claim, a facial analysis is sufficient basis to
conclude that the advertisement conveys the claim.” Stouffer
Foods Corp., 118 F.T.C. at 798; accord Novartis Corp., 127
F.T.C. at 680; Kraft, Inc., 114 F.T.C. at 121. Nonetheless, “the
Commission may not inject novel meanings into ads . . . ; ads
must be judged by the impression they make on reasonable
members of the public.” Bristol-Myers Co., 102 F.T.C. at 320.

Extrinsic evidence is unnecessary to establish the impression
that consumers would take away from an ad if the claims are
reasonably clear from the face of the advertisement. Kraft Inc.,
970 F.2d at 319 (holding that “the Commission may rely on its
own reasoned analysis to determine what claims, including
implied ones, are conveyed in a challenged ad, so long as those
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claims are reasonably clear from the face of the advertisement.”);
accord Nat’l Urological Grp., 645 F. Supp. 2d at 1189-90 n.12
(holding that facial analysis is a sufficient basis to find an alleged
claim was made if claims are “clear and conspicuous” or
“apparent” on the face of the advertisement); FTC v. QT, Inc., 448
F. Supp. 2d at 958 (quoting FTC v. Febre, No. 94 C 3625, 1996
WL 396117, at *4 (N.D. IIl. July 3, 1996), aff’d, 128 F.3d 530
(7th Cir. 1997)); Kraft, Inc., 970 F.2d at 320) (“‘There is no
authority for defendants’ contention that implied claims cannot be
found to be deceptive absent extrinsic evidence. The courts and
the FTC have consistently recognized that implied claims fall
along a continuum from those which are so conspicuous as to be
virtually synonymous with express claims to those which are
barely discernible. It is only at the latter end of the continuum
that extrinsic evidence is necessary.” Where implied claims are
conspicuous and ‘reasonably clear from the face of the
advertisements,” extrinsic evidence is not required.”) (citations
omitted); Stouffer Foods Corp., 118 E.T.C. at 798 (“If after
examining the interaction of all the different elements in the ad,
the Commission can conclude with confidence that an ad can
reasonably be read to contain a particular claim, a facial analysis
is sufficient basis to conclude that the ad conveys the claim.”); see
also Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626,
652-53 (1985) (“When the possibility of deception is as self-
evident as it is in this case, we need not require the State to
‘conduct a survey of the . .. public before it [may] determine that
the [advertisement] had a tendency to mislead.””) (quoting FTC v.
Colgate-Palmolive Co., 380 U.S. at 391-92).

Yet, if extrinsic evidence has been introduced, that evidence
“must be considered by the Commission in reaching its
conclusion” about the meaning of the advertisement. Bristol-
Myers Co., 102 F.T.C. at 319; see also Thompson Med. Co., 104
F.T.C. at 794 (finding that the Commission was “obliged to
consider” extrinsic evidence offered by the parties). In this case,
extrinsic evidence includes expert testimony by Dr. Ronald
Butters and Dr. David Stewart, a survey of consumer responses to
billboard headlines, and evidence regarding the intent of
Respondents to convey particular messages in their advertising.

We find that in the context of POM Wonderful’s challenged
advertisements, reasonable consumers would read claims to
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“prevent” or “reduce the risk of” heart disease, prostate cancer, or
ED as conveying the claim that consuming the Challenged POM
Products substantially reduces the likelihood that the consumer
will contract the disease or condition, not that the products would
absolutely prevent the onset of these conditions. Because the
development of heart disease, cancer, or ED may be influenced by
many factors, in the context of the particular advertisements
challenged in this matter, most reasonable consumers would not
interpret the language, imagery, and other elements of the
advertisements to convey claims that consuming the Challenged
POM Products would eliminate all possibility that the consumer
might develop these diseases at some later time.  This
interpretation of the implied claims in Respondents’
advertisements does not affect our conclusion that Respondents
disseminated advertisements or promotional materials that
contained the claims alleged in the Complaint, which was phrased
in the disjunctive (prevent or reduce risk) rather than the
conjunctive (prevent and reduce risk).°

A. Facial Analysis

In the Initial Decision, Judge Chappell found claims alleged
by Complaint Counsel were conveyed in 19 advertisements or
promotional materials. He found that 11 of these ads conveyed
efficacy claims that the Challenged POM Products treat, prevent
or reduce the risk of heart disease. IDF 580, 583. He found that
eight ads conveyed efficacy claims that the Challenged POM
Products treat, prevent or reduce the risk of prostate cancer, IDF
581, and four ads conveyed efficacy claims that the Challenged
POM Products treat, prevent or reduce the risk of ED. IDF 582.”
In 15 of the 19 advertisements, the ALJ found that the
advertisements contained establishment claims that clinical
studies supported the heart disease, prostate cancer, and ED
efficacy claims. IDF 580, 581, 582. In our review of the ads, the

 To the extent this interpretation affects the substantiation that the
Respondents must possess to support their claims, we incorporate this
interpretation in our analysis. See discussion infra Section V.A.

" The ALJ found some of the ads to make claims relating to more than one
disease.
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Commission finds that 36° ads convey the claims alleged by
Complaint Counsel.” The attached Claims Appendix provides an
analysis of each of the challenged ads in this case. We evaluate
treatment claims separately from claims that the Challenged POM
Products prevent or reduce the risk of disease (which, as
explained above, are viewed as equivalent in the context of this
matter). We also explain in the Claims Appendix the basis for our
findings that Respondents made establishment claims. The
Claims Appendix describes the facial analysis of each ad.

Although we find that more ads contain claims alleged by
Complaint Counsel than the ALJ did, we agree with Judge
Chappell’s approach to the facial analysis regarding the
juxtaposition of elements in the ads to find that Respondents
represented that the Challenged POM Products treat heart disease
and that the Challenged POM Products prevent or reduce the risk
of heart disease. As Judge Chappell explained,

Respondents made these claims indirectly and obliquely,
typically presenting, through words and images, a logical
syllogism that: free radicals cause or contribute to heart
disease; the POM Products contain antioxidants that
neutralize free radicals; and, therefore, the POM Products
are effective for heart disease. IDF 294-295, 301-303, 348,
374, 394-396, 398, 407, 414, 444, 452-453, 460-462.

ID at 225. We also adopt the ALJ’s reasoning regarding the basis
for finding establishment claims in the ads that contain heart
disease claims and incorporate his findings.

¥ The Commission finds three of the 39 exhibits we reviewed on appeal
contain none of the disease claims alleged in the Complaint and seven of those
39 exhibits contain only some of the asserted claims. As explained below, see
discussion infra, the Commission did not reach the question of whether the four
media interviews conveyed the challenged claims.

’ For most of the challenged advertisements, Commissioner Ohlhausen
agrees with the majority of the Commission about the claims conveyed. As
explained in her Concurring Statement, for some advertisements, however,
Commissioner Ohlhausen either did not find certain claims were made or
believes extrinsic evidence is necessary to determine whether consumers would
take away such claims.
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Against this background, many of the advertisements
further state or represent that the POM Products have been
shown in one or more clinical, medical, or scientific studies
[sic], to reduce plaque, lower blood pressure, and/or
improve blood flow to the heart, in a context where it is
readily inferable that the referenced study results involve
heart disease risk factors and, therefore, constitute clinical
support for the effectiveness claim. IDF 295, 301, 303,
349, 373, 376, 379, 395-397, 400, 407, 414, 420.

ID at 225-26.

We similarly adopt and incorporate the ALJ’s approach to the
facial analysis of Respondents’ ads regarding the presence of
prostate cancer claims.

These advertisements typically communicate the claim by
juxtaposing statements and representations that prostate
cancer is a leading cause of death in men; antioxidants,
such as those provided by the POM Products, may help
prevent cancer; that PSA is an indicator of prostate cancer;
that PSA doubling time is an indicator of prostate cancer
progression; and that the POM Products have been shown
in clinical testing to slow PSA doubling time. IDF 310-
318, 332, 334-336, 352-353, 371, 381, 389-392, 398, 400-
405, 409, 429.

ID at 228. The ALJ further explained that he found the
establishment claims because the ads “connect both POM-
provided antioxidants, and the study results, to effectiveness for
prostate cancer.” Id.

We likewise adopt and incorporate the ALJ’s reasoning for the
facial analysis for the ads containing ED claims.

Respondents disseminated print advertisements that stated
and represented, for example, that (1) the superior
antioxidants in the POM Products protect against free
radicals, which can damage the body; (2) powerful
antioxidants enhance the actions of nitric oxide in vascular
endothelial cells, showing potential for management of
“ED”; and (3) a preliminary study on “erectile function”
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showed that men who consumed POM Juice reported “a
50% greater likelihood of improved erections,” as
compared to a placebo. IDF 323-324. . . . Presenting a
study on “erectile function” showing “improved erections”
is reasonably read to imply effectiveness for erectile
dysfunction, particularly when juxtaposed to an express
reference to management of “ED.” IDF 323-325.

ID at 229-230.

Respondents argue that this chain of reasoning to determine
whether a significant minority of reasonable consumers would
interpret the ads as containing the alleged claims is improper
because the approach requires leaps in logic or the addition of
missing elements in a chain of deduction. Respondents further
argue that a facial analysis cannot provide those missing elements,
but instead such analysis is strictly constrained by what actually
appears in ad. We disagree. When conducting a facial analysis of
an advertisement, the advertisement must be viewed as a whole
“without emphasizing isolated words or phrases apart from their
context[.]” Removatron Int’l Corp. v. FTC, 884 F.2d 1489, 1496
(1st Cir. 1989) (quoting Am. Home Prods. Corp. v. FTC, 695 F.2d
681, 687 (3d Cir. 1982)); FTC v. Sterling Drug, Inc., 317 F.2d
669, 674 (2d Cir. 1963) (explaining “[t]he entire mosaic should be
viewed rather than each tile separately”). Respondents’ ads drew
a logical connection between the antioxidant claims and the
specific disease treatment or prevention claims through the
associated explanatory text, the specific findings of the study
results, and references to diseases or medical conditions.
Ultimately, we assess the net impression of each ad, and we find
that for many of Respondents’ ads, the net impression is more
than any individual element of the ad.

The ALJ did not individually analyze those exhibits for which
he did not find the claims alleged by Complaint Counsel. Instead,
he summarized generally a variety of factors explaining why he
did not find such claims, including that the “advertisements . . . do
not mention heart disease, prostate cancer, or erectile dysfunction;
use vague, non-specific, substantially qualified, and/or otherwise
non-definitive language; use language and/or images that, in the
context of the advertisement, are inconsistent with the alleged
claim; and/or do not draw a connection for the reader, such as
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through associated explanatory text, between health benefits, or
study results, and effectiveness for heart disease, prostate cancer,
or erectile dysfunction.” ID at 222.

Based on a facial analysis of the ads, as well as a
consideration of the relevant extrinsic evidence, we find that
Respondents conveyed the efficacy claims alleged in the
Complaint in more ads than the ALJ did. '°

For example, we overrule the ALJ’s with regard to Figure 7
(“Cheat Death” print ad) because we find that this ad conveyed to
at least a significant minority of reasonable consumers that
drinking eight ounces of POM Juice daily prevents heart disease.
We make this finding based on the net impression of the
advertisement, including the statements that drinking eight ounces
of POM lJuice a day “can help prevent . . . heart disease,” and
“[t]he sooner you drink it, the longer you will enjoy it,” as well as
imagery of the POM Juice bottle with a noose around the neck of
the bottle.

We also overrule some of the ALJ’s findings with regard to
Figure 11 (“Decompress” print ad) because we find that this ad
conveyed to at least a significant minority of reasonable
consumers that drinking eight ounces of POM Juice daily prevents
or reduces the risk of heart disease. The ad containing medical
imagery depicts the POM Juice bottle wrapped in a blood pressure
cuff. Moreover, express language in the ad establishes a link
between POM Juice, which “helps guard . . . against free radicals
[that] . . . contribute to disease,” and the $20 million of “scientific
research from leading universities, which has uncovered
encouraging results in prostate and cardiovascular health.” The
ad also states that POM Juice will help “[k]eep your ticker
ticking.” In combination, these elements communicate the
message that POM Juice prevents or reduces the risk of heart

disease, and that those efficacy claims are scientifically
established.

In addition, we reverse the findings of the ALJ with regard to
Figure 22 (“Drink to Prostate Health” print ad). Based on the

12 See Summary Table of Commission Findings Regarding POM Exhibits,
appended to this opinion.
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overall net impression, we find that this ad conveyed to at least a
significant minority of reasonable consumers that drinking eight
ounces of POM Juice daily treats prostate cancer and that this
claim is scientifically established. Factors contributing to this net
impression include the language “Drink to prostate health” and
express language equating POM Juice to “good medicine.”
Furthermore, the ad describes “[a] recently published preliminary
medical study [that] followed 46 men previously treated for
prostate cancer” which found that “[a]fter drinking 8 ounces of
POM Wonderful 100% Pomegranate Juice daily for at least two
years, these men experienced significantly longer PSA doubling
times.”

Regarding the establishment claims, we agree with the ALJ
that “[t]he majority of the Challenged Advertisements that have
been found herein to have made the claims alleged in the
Complaint [also] represented that clinical studies supported the
claimed effectiveness of the POM Products.” ID at 225. Not
“every reference to a test [or study] necessarily gives rise to an
establishment claim. The key, of course, is the overall impression
created by the ad.” Bristol-Myers Co., 102 F.T.C. at 321 n.7. An
establishment claim may be made by such words and phrases as
“established” or “medically proven,” but an establishment claim
may also be made “through the use of visual aids (such as
scientific texts or white-coated technicians) which clearly suggest
that the claim is based upon a foundation of scientific evidence.”
Id. at 321 (citing Am. Home Prods., 98 F.T.C. 136, 375 (1981),
aff’d, 695 F.2d 681 (3d Cir. 1982)).

For four ads, Figures 4-7, the ALJ found that the ads conveyed
heart disease efficacy claims but not establishment claims. See
IDF 583. As recognized by Judge Chappell, Complaint Counsel
did not allege establishment claims for two of the ads, Figures 5
and 7. For Figures 4 and 6, the ALJ explained that he did not find
establishment claims when the ads “either do not reference any
clinical testing or refer to clinical testing in such a way and in
such context, that it cannot be concluded with confidence that a
significant minority of reasonable consumers would take away the
message that the efficacy claim is ‘clinically proven.”” ID at 227.
The ALJ found that these ads represented that the Challenged
POM Products treat, prevent or reduce the risk of heart disease,
but he explained that “the only reference to any scientific support
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is in very small print, at an asterisk at the bottom of the page,
which states ‘Aviram, M. Clinical Nutrition, 2004. Based on a
clinical pilot study.”” He concluded that “this small print, single
reference to a study, particularly in the context of a qualified
assertion that POM Juice ‘can’ reduce plaque, is insufficient to
conclude with confidence” that reasonable consumers would
interpret the ads “to be claiming that POM Juice is clinically
proven to be effective for heart disease.” Id. at 227-28 (citing IDF
446-447, 466-467).

The Commission disagrees.'' We find that specificity of the
representation in the text of the ad that drinking “eight ounces a
day can reduce plaque by up to 30%!” — which is in the same size
font as the rest of the ad text — would lead at least a significant
minority of reasonable consumers to interpret the ad to convey
that there is clinical proof of the heart disease claims. The
specific percentage reduction of plaque in someone’s arteries
cannot be ascertained by any means other than by scientific
measurement, and the statement therefore implies that the claim
of plaque reduction is scientifically established. The claim of
scientific proof is bolstered by the asterisk that directs the reader
to the quoted citation for the “clinical pilot study,” which the
Commission acknowledges is in small print.

Respondents argue that none of their ads make establishment
claims asserting “clinical proof” because any references to studies
in the ads are only accurate descriptions of specific study findings
rather than broad establishment claims. Respondents claim that it
is improper to treat reports of particular study results about
PSADT or reduced plaque in arteries as claimed clinical proof of
treatment or prevention of prostate cancer or heart disease. We
disagree. As we explain in the Claims Appendix, these ads drew
a logical connection between the study results and effectiveness
for the particular diseases. Reasonable consumers are unlikely to
differentiate the precise medical differences after reading a
headline proclaiming “Prostate Cancer Affects 1 Out of Every 6
Men,” see Figure 17; a statement that “Prostate cancer is the most
commonly diagnosed cancer in men in the United States,” see

" Commissioner Ohlhausen would uphold the ALJ’s findings for CX0031
and CX0034 (Figures 4 and 6). See Commissioner Ohlhausen’s Concurring
Statement.
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Figures 21 and 27; or the headline “Amaze your cardiologist.”
See Figure 6.

Respondents also argue that the ads cannot reasonably be
interpreted as making establishment claims asserting “clinical
proof” because the ads simply report study results in a qualified
manner with words such as “preliminary,” “promising,”
“encouraging,” or “hopeful.” It is well established that if the
disclosure of information is necessary to prevent a representation
from being deceptive, the disclosure must be clear. See, e.g.,
Pantron | Corp., 33 F.3d at 1088; Thompson Med. Co., 104
F.T.C. at 789 n.9, 842-43. Respondents’ use of one or two
adjectives does not alter the net impression that clinical studies
prove their claims. This is especially true when the chosen
adjectives — promising, encouraging, or hopeful — provide a
positive spin on the studies rather than a substantive disclaimer.'?
As the ALJ explained, in the context of the particular ads, “the
foregoing language fails to materially alter the overall net
impression that such advertisements were claiming clinical
proof.” See, e.g., IDF 300-301, 312, 333, 342, 349-350, 354; see
also IDF 519 (noting that Dr. Stewart had opined that “the typical
consumer would likely have little understanding of what ‘initial’
or ‘pilot’ means, particularly in the context of [a study] being
referred to as having been published in a major journal”)."

"2 Our analysis here is consistent with the Commission’s experience in
other situations where it has found the use of qualifiers to be inadequate to
sufficiently modify an otherwise false or misleading claim to render it non-
deceptive.  See, e.g.,, Guides Concerning Use of Endorsements and
Testimonials in Advertising, 16 C.F.R. § 255.2 (ads with endorsements will
likely be interpreted as conveying that the endorser’s experience is
representative of what consumers will generally achieve, even when they
include disclaimers such as “Results not typical” and “These testimonials are
based on the experiences of a few people and you are not likely to have similar
results”); FTC Staff Report, Effects of Bristol Windows Advertisement with an
“Up To” Savings Claim on Consumer Take-Away and Beliefs (May 2012),
available at http://www.ftc.gov/opa/2012/06/uptoclaims.shtm (when marketers
use the phrase “up to” in their ads, such as making a claim that consumers will
save “up to 47%” in energy costs by purchasing replacement windows, the
qualifier does not affect consumers’ overall takeaway that the percentage
savings depicted is typical of what they can expect to achieve).

" In Commissioner Ohlhausen’s view, the use of qualified terms such as
“preliminary studies,” or “initial studies” in the main text of an ad is
significantly different than including a disclosure like “results not typical” in
small print at the bottom of an ad. In her opinion, for some of the exhibits, the
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Moreover, we note that in many instances, ads describing
study results using such qualifying language include other
elements that also contribute to the net impression that the claims
at issue are clinically proven, such as the use of medical imagery
(including the caduceus, a well-recognized symbol of the medical
profession), or statements relating to the overall amount of money
spent on “medical” research, ranging from $20 million to over
$30 million, depending on the relevant time period. When an ad
represents that tens of millions of dollars have been spent on
medical research, it tends to reinforce the impression that the
research supporting product claims is established and not merely
preliminary.

Whether an ad conveys the implied claims alleged by
Complaint Counsel is a question of fact. See, e.g., Removatron
Int’l, 884 F.2d at 1496, Nat’l Urological Grp., 645 F. Supp. 2d at
1189. As we explain here, and in more detail in the Claims
Appendix, based on our weighing of all of the evidence, the
Commission finds that the net impression conveyed to at least a
significant minority of reasonable consumers was that there is
clinical proof for the disease treatment, prevention or risk
reduction claims at issue. In this case, extrinsic evidence is not
required because the establishment claims are in fact apparent
from the overall, common-sense, net impression of the words and
images of the advertisements themselves.

B. Extrinsic Evidence

Even though only a facial analysis is necessary to determine
whether Respondents had indeed made the claims alleged by
Complaint Counsel, both Complaint Counsel and Respondents
provided extrinsic evidence in support of their arguments
regarding claim interpretation. Specifically, Respondents offered
the expert report and testimony of Dr. Ronald R. Butters, who was
qualified as an expert in linguistics, as to the meaning of
Respondents’ advertisements. IDF 262, 264. In rebuttal,
Complaint Counsel offered the expert report and testimony of

qualifying language regarding studies warrants extrinsic evidence before
finding implied establishment claims. See Commissioner Ohlhausen’s
Concurring Statement.
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rebuttal witness Dr. David Stewart, who is accepted as an expert
in advertising, marketing, consumer behavior, and survey
methodology, to review Dr. Butters’ report and counter his
conclusions. IDF 287-89. Complaint Counsel also relied on the
Bovitz Survey, a 2009 study of billboard headlines commissioned
by Respondents to compare the impact of two advertising
campaigns related to a number of the advertisements challenged
by Complaint Counsel. ID at 222. Except where noted here and
in the accompanying Claims Appendix, we agree with the ALJ’s
conclusions with respect to the extrinsic evidence provided in this
case.

Extrinsic evidence can include results from methodologically
sound surveys about the ads in question, the common usage of
language, accepted principles from market research concerning
consumers’ response in general to ads, and the opinions of expert
witnesses on how an advertisement might reasonably be
interpreted.  See Kraft Inc., 114 F.T.C. at 121 (explaining
extrinsic ~ evidence  includes  “reliable  results  from
methodologically sound consumer surveys”); Thompson Med.
Co., 104 F.T.C. at 790.

1. Dr. Butters’ Expert Report and Dr. Stewart’s Analysis

Dr. Butters examined the challenged ads and offered his
opinion that none of them conveyed that scientific research proves
that the use of the Challenged POM Products successfully treats,
prevents or reduces the risk of heart disease, prostate cancer, or
ED. IDF 264, 480-83; PX0158 (Butters Expert Report at 0003).
He concluded that, at most, the ads would convey that
pomegranate juice is a health beverage and that preliminary
research suggests there may be health benefits. IDF 486; PX0158
(Butters Expert Report at 0003, 0043.) Additionally, Dr. Butters
opined that what people might infer with respect to a food product
may differ from what they might infer with respect to a drug
regarding treatment claims. IDF 491-92; Butters, Tr. 2817-18.
During trial, Dr. Butters testified and proffered his opinion on the
interpretation of many of the challenged ads. See IDF 496-511.
Dr. Stewart provided a useful analysis of Dr. Butters’ expert
report, but Dr. Stewart did not conduct his own facial analysis of
the challenged ads, and because he could not opine on what the
ads meant, his analysis has inherent limitations. IDF 513. He
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explained that Dr. Butters’ linguistic approach to ad interpretation
fails to take into account the characteristics of the viewer and how
consumers use information. Stewart, Tr. 3170-73.

We agree with the ALJ’s conclusion that, notwithstanding Dr.
Butters’ opinion to the contrary, the use of qualified language
such as “may” or “can” with respect to the effects of the
Challenged POM Products on disease does not modify the
messages being conveyed.'* In fact, we agree that such qualifiers
may create the inference of a stronger claim by garnering reader
trust and that their meaning can depend on context. ID at 233;
IDF 527, 589. We also agree with the ALJ’s conclusion that
notwithstanding Dr. Butters’ opinion to the contrary, the use of
humor, parody, and hyperbole in an advertisement does not block
communication of a serious message. ID at 233; IDF 487-89.
Indeed, it may be the humor that grabs the reader’s eye but the
serious message that holds the reader’s interest. The Commission
agrees with the ALJ’s conclusion based on Dr. Stewart’s
testimony that qualifying language with respect to cited studies
(such as “preliminary,” “promising,” ‘“encouraging,” or
“hopeful”) “fails to materially alter the overall net impression that
such advertisements were claiming clinical proof.” ID at 232;
IDF 519. In sum, we find Dr. Butters’ linguistic analysis of the
advertisements in question to be of limited value in our overall
assessment of the net impression of the ads at issue.

2. Bovitz Survey

In 2009, POM engaged the Bovitz Research Group to design a
consumer survey to evaluate the relative effectiveness of the then-
running “Super Hero” advertising campaign compared to POM’s
earlier “Dressed Bottle” campaign. The survey exposed survey
respondents to POM’s billboard advertising, which included
taglines related to antioxidants but contained no additional text.
Four of the billboard advertisements share headlines and imagery
that appear in certain challenged ads in this case. IDF 544, 546,
547, 550, 552. We note at the outset that Complaint Counsel
offered the Bovitz Survey as supporting extrinsic evidence only in

'* Commissioner Ohlhausen believes that the qualifying language in some
of the exhibits requires extrinsic evidence before finding implied claims. See
Commissioner Ohlhausen’s Concurring Statement.
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the context of the testimony of its rebuttal witness, Dr. Stewart.
Stewart, Tr. 3205-21; 3241-42.

In  determining whether a consumer survey is
methodologically sound, we consider whether the survey “draws
valid samples from the appropriate population, asks appropriate
questions in ways that minimize bias, and analyzes the results
correctly.”  Thompson Med. Co., 104 F.T.C. at 790. The
Commission does not require methodological perfection before it
will rely on a copy test or other type of consumer survey, but
looks to whether such evidence is reasonably reliable and
probative. See Stouffer Foods Corp., 118 F.T.C. at 807; Bristol-
Myers Co., 85 F.T.C. at 743-44, 744 n.14. Flaws in the
methodology may affect the weight that is given to the results of
the survey. See Stouffer Foods Corp., 118 F.T.C. at 807-08.

We agree with the ALJ’s conclusion that the Bovitz study is
not particularly persuasive. The ALJ concluded that the Bovitz
Survey’s conclusions on consumers’ interpretations of billboard
messages are entitled to little weight for assessing whether the
print advertisements at issue in this case conveyed the alleged
claims. ID at 223. The ALJ reasoned that even when the
billboard headlines appeared in the challenged print ads, the
billboard images did not include the additional text contained in
the print ads, such as references to scientific studies, that might
modify the message. 1d.

3. Respondents’ Intent

Finally, the ALJ rejected Complaint Counsel’s argument that
Respondents’ intent to make disease claims in their
advertisements should be considered in this matter as extrinsic
evidence that the claims were made. See ID at 216 (“This Initial
Decision need not, and does not, determine whether or not
Respondents intended to make the disease claims alleged in the
Complaint because the evidence is sufficient to conclude that
Respondents disseminated advertisements containing the alleged
claims, without regard to Respondents’ alleged intent.”). It is true
that a showing of intent to make a particular claim is not required
to find liability for violating Section 5. See, e.g., Chrysler Corp.
v. FTC, 561 F.2d 357, 363, 363 n.5 (D.C. Cir. 1977); Novartis
Corp., 127 E.T.C. at 683; Kraft, Inc., 114 F.T.C. at 121. But itis
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also well established that a showing that an advertiser intended to
make particular claims can help demonstrate that the alleged
claim was in fact conveyed to consumers. See Telebrands Corp.,
140 F.T.C. at 304 (concluding that ‘“ample evidence that
respondents intended to convey the challenged claims” provided
further support for the conclusion that advertisements made the
alleged claims); Novartis Corp., 127 F.T.C. at 683 (“evidence of
intent to make a claim may support a finding that the claims were
indeed made”); Thompson Med. Co., 104 F.T.C. at 791.

Here, we only consider whether Respondents intended to
make the disease claims challenged by Complaint Counsel in their
advertisements; whether Respondents intended to make claims
about general health benefits in their advertisements is not
relevant to our analysis.

We find that the record includes evidence of Respondents’
intent to make claims in their advertisements about the
Challenged POM Products’ effects on heart disease, prostate
cancer, and ED. For example, Mr. Resnick testified that POM
communicates to consumers the company’s “belief that
pomegranate juice is beneficial in treating some causes of
impotence, for the purpose of promoting sales of its product.”
IDF 1316 (citing CX1372 at 45 (S. Resnick, Tropicana Dep.)).
Separate creative briefs for POMx Pills, dated September 1 and 5,
2006, respectively, stated that their “main creative focus is
prostate cancer,” and that other versions of the creative brief
“should definitely focus on the other benefits of POM —
antioxidant, anti-aging, heart health, etc.” IDF 1327, 1328.
Although we rely principally on a facial analysis of the challenged
ads in determining their net impression, evidence of Respondents’
intent to convey claims about disease treatment and prevention
supports our reading of Respondents’ ads.

V. Respondents’ Disease Claims Are False or Deceptive

Having determined that a significant number of the
advertisements at issue on their face convey the claims challenged
by Complaint Counsel, we turn next to whether such claims are
false or likely to mislead consumers. There are two analytical
routes by which Complaint Counsel can prove that Respondents’
ads are deceptive or misleading, and both arise in this case.
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The first is to demonstrate that the claims in the ads are false.
See Thompson Med. Co., 104 F.T.C. at 818-19. In this case, the
claims that Complaint Counsel alleges are false are Respondents’
establishment claims. These claims may be deemed false where
Respondents represent expressly or implicitly that there is clinical
proof that the Challenged POM Products treat, prevent or reduce
the risk of heart disease, prostate cancer, or ED but Respondents
lacked such proof at the time the representations were made. If
Respondents do not have such clinical proof, Respondents’
establishment claims are false. See, e.g., Removatron Int’l Corp.,
111 F.T.C. 206, 297-99 (1988) (“If an advertisement represents
that a particular claim has been scientifically established, the
advertiser must possess a level of proof sufficient to satisfy the
relevant scientific community of the claim’s truth.”), aff’d, 884
F.2d 1489 (1st Cir. 1989); Sterling Drug, 102 E.T.C. 395, 762
(1983) (“when an advertiser represents in its ads that there is a
particular level of support for a claim, the absence of that support
makes the claim false™).

The second approach is through the “reasonable basis” theory,
which Complaint Counsel asserts with regard to the efficacy
claims in Respondents’ ads. This theory rests on the principle that
an objective claim about a product’s performance or efficacy
carries with it an express or implied representation that the
advertiser had a reasonable basis of support for the claim.
Thompson Med. Co., 104 F.T.C. at 813 n.37. “Consumers find
these representations of support to be important in evaluating the
reliability of the product claims. Therefore, injury is likely if the
advertiser lacks support for the claims.” Id. For that reason,
“[t]he reasonable basis doctrine requires that firms have
substantiation before disseminating a claim.”  Substantiation
Statement, 104 F.T.C. at 840. To determine what constitutes a
reasonable basis, the Commission considers the “Pfizer factors,”
which are factors relevant to the benefits and costs of developing
substantiation for the claim. See In re Pfizer Inc., 81 F.T.C. 23
(1972); Substantiation Statement, 104 F.T.C. at 840 (the
“determination of what constitutes a reasonable basis depends . . .
on a number of relevant factors relevant to the benefits and costs
of substantiating a particular claim ...[including,] the type of
claim, the product, the consequences of a false claim, the benefits
of a truthful claim, the cost of developing substantiation for the
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claim, and the amount of substantiation experts in the field believe
is reasonable”).

In the Initial Decision, the ALJ recognized that both the falsity
of the establishment claims and the lack of a reasonable basis for
Respondents’ efficacy claims involved questions of the level of
substantiation that Respondents needed to possess. He further
recognized that the experts who testified in this case explained
that they would find the establishment and efficacy claims to be
properly supported with the same level of evidence. See ID at
243. Thus, the ALJ consolidated his analysis of the establishment
and efficacy claims and appears to have applied the Pfizer factors
to both types of claims when he evaluated the expert testimony.
See id. at 243-44. To the extent that the ALJ’s approach may be
interpreted as applying the Pfizer factors to determine the level of
substantiation necessary to support the establishment claims, we
do not adopt the analysis. Removatron Int’l Corp., 111 F.T.C. at
297 (“[I]f the ad . . . implies a particular level of substantiation to
reasonable consumers, application of the Pfizer factors is not
required.”); Thompson Med. Co., 104 F.T.C. at 821-22 n.59;
Bristol-Myers, 102 F.T.C. at 321, 331.

The ALJ also failed to differentiate the opinions and testimony
of the expert witnesses regarding the particular claims that they
were addressing. The ALJ correctly recognized that the level of
evidence “required to support a claim depends on the claim being
made.” IDF 688 (citing Stampfer, Tr. 830-31; Miller, Tr. 2195,
2210). See also PX0206 at 11 (Miller Expert Report) (“whether
clinical science is necessary to substantiate a particular claim
would vary according to the strengths of the basic science and the
particular claim”). Yet, the ALJ appears to have relied on expert
testimony about the level of substantiation necessary for broad,
generalized health and nutritional benefits when he determined
the level of substantiation needed to address the specific disease
treatment, prevention and risk reduction claims at issue in this
case. Our review of the record leads us to conclude that, to the
extent the ALJ did so, his conclusions are not properly supported.

Throughout this case, Respondents have argued that their
scientific studies of the Challenged POM Products support claims
about broad health benefits, which may contribute to a reduced
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risk of disease.'” Thus, within the category of claims related to
disease risk reduction, Respondents would include general dietary
recommendations and qualified claims regarding any health
benefits of food, which they contend are equivalent to the
representations made in their ads.

The starting point for Respondents’ experts was the position
that Respondents put forward on ad interpretation, namely that the
challenged ads convey only that the Challenged POM Products
generally promote good health. As a result, Respondents’ experts
provided opinions regarding the level of science needed to
substantiate claims about general health benefits, testifying that
lower levels of substantiation — for instance, the totality of the
evidence, including basic science and pilot studies — are
sufficient. See PX0025 at 5 (Ornish Expert Report) (“Taken as a
whole, the scientific evidence from basic science studies, animal
research, and clinical trials in humans indicates that pomegranate
juice in its various forms . . . is likely to be beneficial in
maintaining cardiovascular health and is likely to help reduce the
risk of cardiovascular disease.”); PX0192 at 9, 11 (Heber Expert
Report) (“It is not appropriate to require the use of double-blind
placebo-controlled studies for evaluating the health benefits of
foods that have been consumed for their health benefits for
thousands of years” and “the body of research on pomegranate
juice and extract, revealing how they act in the body, provides
support for potential health benefits for heart disease, and prostate
cancer.”); PX0149 at 6-7 (Burnett Expert Report) (“[T]he basic
scientific and clinical evidence is sufficient to support the use of
pomegranate juice as a potential benefit for vascular blood flow
and the vascular health of the penis. . . . It is also my opinion that
further such studies as double blinded, placebo-based tests are not
required before permitting this information to be given to the
public.”); PX0189 at 3 (Goldstein Expert Report) (“[P]hysicians

15 See, e.g., RAns at 5 (“[TThe gist of these ads — their ‘net effect’” — is to
convey the idea that POM’s Products are natural foods high in health-
enhancing antioxidants, much like other healthy foods, such as broccoli and
blueberries, which may improve one’s odds of staying in good health but are
not medicine to prevent or treat disease.”); RA at 26 (“What, then, do the
statements in POM’s advertisements mean? The plain reading of these
messages is that the high antioxidant content of POM juice is likely a good
thing, because it can help promote healthy functioning of various natural
processes in the body.”).
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who treat patients concerned with erectile health would not hold
pomegranate juice to the standards of safety and efficacy
traditionally required by the FDA for approval of a
pharmaceutical (including performance of large, double-blind,
placebo-controlled pivotal clinical trials) before recommending
pomegranate juice to their patients. The available body of
scientific literature — including in vitro, in vivo, and preliminary
clinical trials — strongly suggests that consuming pomegranate
juice promotes erectile health.”).

Yet, on cross-examination these experts revealed that even
they distinguish the type of evidence that would be necessary to
substantiate disease treatment, prevention or risk reduction claims,
which are precisely the type of the representations we conclude
are made in Respondents’ ads. See, e.g., IDF 684 (“Dr. Burnett
testified that the standard of substantiation is different for a
product that is directly associated as a treatment for erectile
dysfunction and for a product that claims to have helpful benefits
for or improves one’s erectile function.”); PX0192 at 40-41
(Heber Expert Report) (“To the extent [Complaint Counsel’s
expert] Dr. Stampfer claims that pomegranate juice and extract
have not been proven absolutely effective to treat, prevent, or
reduce the risk of heart disease and prostate cancer, I agree. But .
.. [1]n my expert opinion, there is credible scientific evidence that
pomegranate juice and pomegranate extracts have significant
health benefits for human cardiovascular systems . . . [and] the
following effects on prostate biology relevant to reducing the risk
of prostate cancer . . .”). Likewise, as the ALJ recognized, claims
regarding general health benefits for heart, prostate, or erectile
function are not the equivalent of claims to treat, prevent or
reduce the risk of heart disease, prostate cancer, and erectile
dysfunction. See ID at 282, 288, 289.'°

Similarly, Complaint Counsel’s experts, who testified that
RCTs would be necessary to support Respondents’ disease

'® This key distinction between general health benefit claims and disease
treatment, prevention or risk reduction claims is the basis for Commissioner
Ohlhausen’s Concurring Statement regarding what claims were made in a
number of Respondents’ advertisements. See Commissioner Ohlhausen’s
Concurring Statement Regarding Exhibit Claims.
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treatment and prevention claims, have explained that less rigorous
evidence may be sufficient to support some claims regarding
health or nutritional benefits of food. See IDF 637 (Dr. Stampfer
has made public health recommendations regarding diet that were
not supported by RCTs), 644-45 (Dr. Sacks testified that RCTs
are not necessary to test the benefit of food categories that are
included in a diet already tested in an RCT for the same benefit).

In fact, the testimony of experts called by both Complaint
Counsel and Respondents was consistent on this issue. They
acknowledged the differences in the level of substantiation that
would be necessary for general nutritional and health benefit
claims compared to the level of substantiation necessary for the
specific disease treatment and prevention claims at issue in this
case. See IDF 631 (citing Stampfer, Tr. 830-31) (explaining if the
claim does not imply a causal link, then evidence short of RCTs
may support that claim), 649 (explaining even if a product is safe
and might create a benefit, like a fruit juice, Dr. Eastham would
still require an RCT to justify claims that Respondents are
charged with making) (citing Eastham, Tr. 1325-31), 684 (“Dr.
Burnett testified that the standard of substantiation is different for
a product that is directly associated as a treatment for erectile
dysfunction and for a product that claims to have helpful benefits
for or improves one’s erectile function.”); Heber, Tr. 2145-47
(explaining that his prior testimony was that the totality of
evidence showed that the Challenged POM Products likely
reduced the risk in a “probabilistic sense” rather than “actual”; he
did not previously testify that the Challenged POM Products treat
prostate cancer, but rather they “help to treat” prostate cancer
because he would not opine that the Challenged POM Products
should substitute for conventional treatment); PX0206 at 11
(Miller Expert Report) (“an unqualified claim that the product has
been shown to slow the progression of PSA doubling times should
actually be supported by clinical evidence” whereas a “qualified
claim that POM products may be effective ... is reasonable” if
additional conditions are met, including there is “no suggestion”
that pomegranate alone can “absolutely prevent the disease™).

Although there is substantial expert testimony regarding the
level of support required for generalized nutritional and health
benefit claims, such evidence does not address the issue before us.
We need not determine the level of substantiation required to
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support all health claims, and we therefore decline to make such a
finding. We consider only the claims that, as found by the
Commission, Respondents made in this case — that the
Challenged POM Products treat, prevent or reduce the risk of
heart disease, prostate cancer, and ED, and that such claims are
scientifically established. The expert evidence was clear that
RCTs are necessary for adequate substantiation of these
representations.

Accordingly, we reject the ALJ’s conclusion that “RCTs are
not required to convey information about a food or nutrient
supplement where . . . the safety of the product is known; the
product creates no material risk of harm; and the product is not
being advocated as an alternative to following medical advice.”
See ID at 243. Other than to endorse the Commission’s prior
statements that health claims in food advertising be supported by
“competent and reliable scientific evidence,”'” we do not reach
the issue regarding the level of substantiation for other
unspecified health claims involving food products. We simply
reject the ALJ’s findings and conclusions regarding any health
benefits not specifically challenged in the Complaint.

Just as we limit our findings to the specific disease treatment
and prevention claims that are before us, we also reject the ALJ’s
determination that the level of substantiation needed to support
representations that a product treats, prevents or reduces the risk
of disease varies according to whether the advertiser offers the
product as a replacement for traditional medical care. See ID at
243. Again, we address only the level of substantiation needed to
support the claims that are at issue in this case and do not address
hypothetical claims.

7 «qClompetent and reliable scientific evidence’ has been more
specifically defined in Commission orders addressing health claims for food
products to mean: tests, analysis, research, studies or other evidence based on
the expertise of professionals in the relevant area, that have been conducted and
evaluated in an objective manner by persons qualified to do so, using
procedures generally accepted in the profession to yield accurate and reliable
results.” FTC Enforcement Policy Statement on Food Advertising, (1994),
available at  http://www.ftc.gov/bep/policystmt/ad-food.shtm  (citing
Gracewood Fruit Co., 116 F.T.C. 1262, 1272 (1993); Pompeian, Inc., 115
F.T.C. 933, 942 (1992)) (“Food Advertising Statement”).
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A. Claims That Are False

We turn next with more specificity to Respondents’ claims
that are alleged to be false. According to the Complaint, and as
we found above, Respondents have represented that “clinical
studies, research, and/or trials prove” that the Challenged POM
Products treat, prevent or reduce the risk of heart disease, prostate
cancer, and ED. Compl. qq 12, 14, 16. When “ads contain
express or implied statements regarding the amount of support the
advertiser has for the product claim . . . , the advertiser must
possess the amount and type of substantiation the ad actually
communicates to consumers.”'® Substantiation Statement, 104
F.T.C. at 839. Moreover, “[i]f an advertisement represents that a
particular claim has been scientifically established, the advertiser
must possess a level of proof sufficient to satisfy the relevant
scientific community of the claim’s truth.” See Thompson Med.
Co., 104 F.T.C. at 821-22 n.59; Removatron Int’l Corp., 111
F.T.C. at 297.

Because Complaint Counsel bears the burden of showing that
these claims are false, Thompson Med. Co., 104 F.T.C. at 818-19,
Complaint Counsel must demonstrate that Respondents did not
have the amount and type of substantiation they claimed to have
had. See Sterling Drug, 102 F.T.C. at 762; Thompson Med. Co.,
791 F.2d at 194. To meet this burden, Complaint Counsel must
establish the standards that clinical studies, research, or trials must
meet to pass muster in the view of the relevant scientific and
medical communities as support for the claims Respondents were
making, and then show that the studies Respondents possessed did
not meet those standards. If Respondents do not possess the level
of clinical studies, research, or trials demanded by those scientific
and medical communities, then Respondents’ claims of clinical
proof are false. See, e.g., Sterling Drug, 102 F.T.C. at 762

18 As noted above, for these establishment claims, unlike efficacy claims,
we need not perform an evaluation of the various factors set out in Pfizer to
establish the appropriate level of substantiation because the ads themselves
make express or implied substantiation claims. We simply hold Respondents
to the level of substantiation that the ads claim. “We treat such claims like any
other representations contained in the ad. We verify that it is reasonable to
interpret the ad as making them, that the claims were material, and that they are
false. If so, they are deceptive under Section 5(a) of the FTC Act.” Thompson
Med. Co., 104 F.T.C. at 821-22 n.59.
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(“[W]hen an advertiser represents in its ads that there is a
particular level of support for a claim, the absence of that support
makes the claim false.”).

Based on our review of the entire record, we conclude that a
higher level of substantiation 1is necessary to support
Respondents’ establishment claims than what the ALJ found. The
ALJ found that experts in the relevant fields would require
“competent and reliable evidence [that] must include clinical
studies although not necessarily RCTs” to support Respondents’
claims. See ID at 253. We disagree. The Commission finds that
experts in the relevant fields would require RCTs (i.e., properly
randomized and controlled human clinical trials described in more
detail below) to establish a causal relationship between a food and
the treatment, prevention, or reduction of risk of the serious
diseases at issue in this case.

To determine the standards that the relevant scientific and
medical communities would demand, we review the testimony of
expert witnesses qualified in the fields of heart disease, prostate
cancer, and ED. The Commission finds that the preponderance of
the credible expert testimony establishes that the level of
substantiation experts in the field would consider necessary to
support Respondents’ establishment claims — that clinical studies,
research, or trials prove that the Challenged POM Products treat
and prevent or reduce the risk of heart disease, prostate cancer, or
ED - is RCTs. Cf. Thompson Med. Co., 104 F.T.C. at 821
(finding the standard generally adhered to by the medical
scientific community for testing the efficacy of a drug is well-
controlled clinical tests (or RCTs)).  Here, Respondents’
advertisements on their face convey the net impression that
clinical studies or trials show that a causal relation has been
established between consumption of the Challenged POM
Products and its efficacy to treat, prevent or reduce the risk of the
serious diseases in question. The record testimony in this case
indicates that experts in the fields of heart disease, prostate
cancer, and ED would find that causation has been shown only if
RCTs have been conducted and the appropriate data demonstrates
that each study’s hypothesis has been fully supported. See
CX1293 at 8, 9 (Stampfer Expert Report) (observational studies
“typically cannot confirm causality” and “best evidence of a
causal relationship between a nutrient or drug . . . and a disease
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outcome in humans is a randomized, double blind, placebo-
controlled, clinical trial”’); IDF 639 (stating Dr. Sacks testified that
most scientists in the fields of nutrition, epidemiology and the
prevention of disease believe RCTs “are needed to constitute
reliable evidence that an intervention causes a result”); IDF 687
(explaining Dr. Goldstein testified that “RCTs are considered the
criterion standard for determining causality”); accord Federal
Judicial Center, Reference Manual on Scientific Evidence 218 (3d
ed. 2011) (“[r]andomized controlled experiments are ideally
suited for demonstrating causation”). That is, we find that RCTs
are required to substantiate Respondents’ disease claims because
it is necessary to isolate the effect of consuming the Challenged
POM Products on the incidence of the disease, and the expert
testimony revealed that only RCTs can isolate that effect.

As discussed previously, our conclusion differs from that of
the ALJ in that the ALJ relied on expert testimony describing the
level of substantiation that would support general claims of
“health benefits” associated with the consumption of the
Challenged POM Products, rather than focusing on the expert
testimony about the level of substantiation needed to support the
specific disease treatment and prevention claims that are
conveyed by Respondents’ ads. See ID at 222. The ALJ
recognized that “claims of efficacy can be made only when a
causal relationship with human disease is established by
competent and reliable scientific evidence.” Id. at 247. Yet, the
ALJ nonetheless relied on expert testimony addressing health
benefit claims that do not assert a causal relationship to conclude
that clinical evidence that is less than RCTs would support
Respondents’ claims. See id. at 247 (relying on IDF 631
(explaining public health recommendations that are not based on
causation could be supported by evidence other than RCTs)). We
find that the ALJ’s conclusion that clinical evidence that is less
than RCTs would substantiate Respondents’ disease treatment,
prevention, and risk reduction claims is not supported by the
record.

Based on the expert testimony, we also find that the RCTs
necessary to substantiate the serious disease claims made by
Respondents share several essential attributes. First, to show the
efficacy of the Challenged POM Products to treat, prevent or
reduce the risk of disease, experts in the field would require the
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studies or trials to show causation, which would require the trial
to be well-controlled. See, e.g., CX1293 at 8-10 (Stampfer
Expert Report); CX1291 at 11 (Sacks Expert Report); cf. Burnett,
Tr. 2260-62 (discussing well-controlled studies to be validated by
FDA). “A controlled study is one that includes a group of patients
receiving the purported treatment . . . and a control group . ... A
control group provides a standard by which results observed in the
treatment group can be evaluated. A control group allows
investigators to distinguish between real effects from the
intervention, and other changes, including those due to the mere
act of being treated (‘placebo effect’), the passage of time, change
in seasons, other environmental changes, and equipment
changes.” IDF 611 (citations omitted).

Second, subjects should be randomly assigned to the test and
control groups. Randomization “increases the likelihood that the
treatment and control groups are similar in relevant
characteristics, so that any difference in the outcome between the
two groups can be attributed to the treatment . . . [and] also
prevents the investigator from . . . introduc[ing] bias into the
study.” IDF 612.

Third, for clinical studies or trials to prove that the Challenged
POM Products treat, prevent or reduce the risk of heart disease,
prostate cancer, or ED, the studies need to examine variables that
are known to be predictive of or measure the incidence of the
disease. That is, the studies or trials need to examine disease
endpoints or validated surrogate markers that “have been shown
to be so closely linked to a direct endpoint that a change in the
surrogate marker is confidently predictive of a change in the
disease.” IDF 621. Validated measures or assessment tools are
those that have been established as reliable through rigorous
assessments. IDF 621. Study results affecting variables that are
not confidently predictive of a change in the incidence of disease
do not prove that the Challenged POM Products treat, prevent or
reduce the risk of the particular diseases.

Fourth, the testimony indicates that the scientific and medical
communities would require that results of the trial be statistically
significant to demonstrate that clinical studies prove that the
tested product treats or prevents disease. IDF 616 (citing CX1291
at 12-13 (Sacks Expert Report); Burnett, Tr. 2269) (“If the results



38 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Opinion of the Commission

of the treatment group are statistically significant from those of
the control group at the end of the trial, it can be concluded that
the tested product is effective.”) (emphasis added), 618 (citing
CX1291 at 12 (Sacks Expert Report); Eastham, Tr. 1273; Ornish,
Tr. 2368; Melman, Tr. 1102-03) (explaining statistical
significance means that differences are not due to chance or other
causes). Moreover, the population from which the groups draw
must be appropriate for the purposes of the study. See CX1287 at
12, 15 (Eastham Expert Report) (explaining that in a prostate
cancer prevention trial the appropriate population would involve
healthy men having no sign of prostate cancer, whereas in a
prostate cancer treatment trial, the appropriate sample population
would depend on the stage of the disease targeted by the study).

Fifth, the clinical trials should be double-blinded when
feasible. Blinding refers to steps taken to ensure that neither the
study participants nor the researchers conducting the outcome
measurements are aware of whether a patient is in the active
group or the control group. IDF 614. Double blinding, which is
the blinding of both the subjects and investigators, is optimal to
prevent bias arising from actions of the subjects or investigators.
IDF 615. The expert testimony revealed in some instances that it
may not be possible to conduct blinded clinical trials of food
products. In that regard, the experts in the field might demand
different well-controlled human clinical trials of foods than they
would expect in other areas. The expert testimony in this case
indicated that, for clinical tests involving food, participants in the
study may be able to determine the products that they are
consuming.'”” See IDF 641; Sacks, Tr. 1435-36 (describing
controlled study testing low sodium diet in which subjects were
able to taste the saltiness of the diet); Ornish, Tr. 2328-29, 2356;
Goldstein, Tr. 2600-01. In such cases, there may be some
flexibility in the double-blind requirement when determining

' This testimony is consistent with the FDA’s “Guidance for Industry:
Evidence-Based Review System for the Scientific Evaluation of Health Claims
- Final,” available at
http://www.fda.gov/Food/GuidanceComplianceRegulatoryInformation/Guidan
ceDocuments/FoodLabelingNutrition/ucm073332.htm, which states: “When
the substance is a food, it may not be possible to provide a placebo and
therefore subjects in such a study may not be blinded. Although the study may
not be blinded in this case, a control group is still needed to draw conclusions
from the study.”
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whether a well-controlled human clinical trial satisfies the
standard that experts in the field would consider support for
particular claims for food. Although we note that Respondents
submitted several studies with pomegranate juice that were
described as double blind RCTs,*® and we recognize that double-
blinding would lend more credence to a clinical trial, we
acknowledge that blinding of subjects may not always be feasible
for the reasons stated above. We note, however, that clinical trials
involving products such as the POMx pills should not face these
types of blinding challenges.

Respondents argue that they should not be required to meet
“an impossibly high and legally untenable standard of dispositive
proof through the clinical studies” that their products treat,
prevent or reduce the risk of disease in order to provide
substantiation for their claims. RA at 30. We reject Respondents’
argument. Respondents’ ads convey a net impression that
scientific and medical evidence support their representations. We
are simply holding Respondents to their claims by requiring the
standard by which the scientific and medical communities would
accept their claims of efficacy. We do not impose a standard
requiring ““dispositive” proof; rather we require the scientific
standard for proof, which demands statistically significant results
on a metric that is recognized as a valid marker for the particular
disease in a controlled human clinical study. According to the
expert testimony, statistical significance with a p-value that is less
than or equal to 0.05 is the recognized standard to show that a
study’s hypothesis has been proven. IDF 618. This is the level of
“proof” that Respondents’ must possess.

Respondents further argue that statistically significant proof
requires studies that are too large and costly. The response to this
argument is twofold. First the need for RCTs is driven by the
claims Respondents have chosen to make (i.e., establishment
claims about a causal link between the Challenged POM Products
and the treatment or prevention of serious diseases). Second, the
requisite size of a clinical trial — the number of subjects required
for an appropriately designed study — is guided by several factors,
including the need to produce both clinically and statistically

2 See, e.g., IDF 808-818 (Ornish MP study), 849-859 (Ornish CIMT
study), 872-883 (Davidson CIMT study), 941-943 (Heber/Hill Diabetes study).



40 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Opinion of the Commission

significant results. See, e.g., CX1287 at 15 (Eastham Expert
Report) (explaining that clinical and statistical significance for a
prostate cancer treatment trial may require a sample population
that involves hundreds to thousands of men). A large number of
participants is not always necessary, however. RCTs differ
widely in size, depending, in part, on what the study is trying to
show. If, despite a relatively small size, a well-conducted RCT
produces significant results, then the study would constitute
evidence of efficacy that would provide the substantiation that
experts would accept. The main limitation of smaller studies is
that it may prove difficult to detect real differences between the
active and control substances, because sampling variance is
inversely related to sample size. Cf. CX1338, in camera (Padma-
Nathan, Dep. at 108-09) (larger number of participants may have
helped Forest/Padma-Nathan study achieve overall statistical
significance). Smaller studies may require a large difference in
outcomes between the two arms of a clinical trial to produce
statistically significant results. Thus, designers of clinical studies
have a natural incentive to make them as large as possible.

Similarly, Respondents argue that it is improper to impose the
testing standards for drugs on food products. We do not impose
such standards in this case. Although the Commission does not
enforce federal drug approval requirements, we note at the outset
that our sister federal agency, the Food and Drug Administration,
promulgates and enforces regulations regarding investigational
new drug approvals, and that those regulations require multiple
phases of clinical trials that collectively represent different — and
considerably greater — substantiation than the RCTs required
here.”  We note too, that FDA regulations separately require
FDA approval of health claims made on behalf of food products,
and that approval of such claims requires the submission of well-
designed scientific evidence.”” Respondents’ representations

*! See, e.g., 21 CFR §§ 312.21-23 (regarding three phases of clinical trials
for investigational new drug applications for products not previously tested,
where both Phase 2 and Phase 3 trials comprise clinical studies of
effectiveness).

2 See, e.g., 21 CFR § 101.14(c) (validity requirement for food health
claims); see also FDA, Guidance for Industry: Evidence-Based Review System
for the Scientific Evaluation of Health Claims, available at
http://www.fda.gov/Food/GuidanceComplianceRegulatorylnformation/Guidan
ceDocuments/FoodLabelingNutrition/ucm073332.htm.
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claim clinical proof of efficacy for treating, preventing, or
reducing the risk of serious diseases (two of which are potentially
fatal). Nonetheless, the Commission’s determination that experts
in the field would require RCTs to support Respondents’ health
claims does not require the FDA standard of proof for drugs.

1. Evidence Regarding Substantiation for Heart Disease
Claims

We find that the greater weight of credible expert testimony
establishes that experts in the field of heart disease would require
RCTs to support Respondents’ claims that clinical studies
establish that the Challenged POM Products treat, prevent or
reduce the risk of heart disease. Complaint Counsel’s expert, Dr.
Frank Sacks, testified that to show that clinical studies, research,
or trials prove that a product treats, prevents or reduces the risk of
heart disease, it is necessary to rely on appropriately analyzed
results of “well-designed, well-conducted, randomized, double-
blinded, controlled human clinical studies (RCTs).” CX1291 at
10-11 (Sacks Expert Report). Dr. Sacks also opined that the
findings of the studies must be statistically significant; the results
must demonstrate significant changes in valid surrogate markers
of cardiovascular health that are recognized by the FDA or
experts in the field, such as blood pressure, LDL cholesterol, C-
reactive protein, HDL cholesterol, and triglycerides. IDF 711,
712, 761-63, 765-66. Similarly, Dr. Meir Stampfer, another
expert witness for Complaint Counsel, testified that scientists in
the fields of clinical trial epidemiology and the prevention of
cardiovascular disease would believe that randomized, double-
blind, placebo-controlled studies are needed to show that products
such as POM Juice, POMx Pills, and POMx Liquid can prevent,
reduce the likelihood of, or treat cardiovascular disease because a
well-controlled clinical trial is necessary to establish a causal
inference. Stampfer, Tr. 717-18.

Respondents’ experts, Dr. David Heber and Dr. Dean Ornish,
testified that the preponderance of scientific evidence from basic
scientific studies, animal research, and human clinical trials
reveals that pomegranates are likely to be beneficial in
maintaining cardiovascular health and are likely to help reduce the
risk of cardiovascular disease. IDF 954, 959. Yet, as we
previously observed, Respondents’ experts generally do not
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address the specific heart disease claims alleged in the Complaint.
For example, Dr. Ornish only addressed whether RCTs would be
necessary “to test and substantiate health claims of something like
pomegranate juice.” Ornish, Tr. 2329. He did not specifically
address whether in vitro and animal studies could provide support
for claims that a product treats, prevents or reduces the risk of
heart disease. Similarly, Dr. Heber testified about “the juice’s
ability to promote health” when he explained that experts would
look at the totality of science rather than requiring RCTs as the
only acceptable evidence. Heber, Tr. 1948-49; see also PX0192
at 9, 40 (Heber Expert Report) (explaining “[i]t is not appropriate
to require the use of double-blind placebo-controlled studies for
evaluating the health benefits of foods . . .” and “there is credible
scientific evidence that pomegranate juice and pomegranate
extracts have significant health benefits for human cardiovascular
systems, including: 1) decreases in arterial plaque; 2) lowering of
blood pressure; and 3) improvement of cardiac blood flow”)
(emphasis added).

Based on our evaluation of this evidence, we conclude that the
expert testimony establishes that to support claims that clinical
studies prove that the Challenged POM Products treat, prevent or
reduce the risk of heart disease, experts in the field of heart
disease would require RCTs.

Respondents have sponsored several in vitro and in vivo
animal studies to examine the effect of the Challenged POM
Products on cardiovascular health. The ALJ considered 13 in
vitro and in vivo studies and made findings regarding the results
of the studies, as well as the expert witnesses’ assessments of the
studies. See IDF 732-55. We adopt the ALJ’s findings on this
basic science and the preclinical studies regarding cardiovascular
health. As Judge Chappell observed, experts for both Complaint
Counsel and Respondents acknowledge that some of
Respondents’ in vitro studies have shown pomegranate juice’s
favorable effects on particular mechanisms involved in
cardiovascular disease, see IDF 745, 746, but experts for both
sides also acknowledged that in vitro and animal studies do not
provide reliable scientific evidence of what effects a treatment
will have inside the human body. IDF 752, 753. Thus, while the
basic research possessed by Respondents is part of the totality of
evidence that must be examined, we conclude, similar to the ALJ,
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that experts in the field would agree that Respondents’ in vitro
and animal studies need to be replicated in humans to show an
effect on preventing or treating a disease and therefore do not
provide adequate substantiation for Respondents’ heart disease
claims alleged in the Complaint. IDF 755.

The Complaint alleges that Respondents claim that clinical
studies, research, or trials prove that the Challenged POM
Products treat, prevent or reduce the risk of heart disease by (1)
lowering blood pressure; (2) decreasing arterial plaque; and/or (3)
improving blood flow to the heart. The Initial Decision
methodically examines in detail Respondents’ ten published
clinical studies and several unpublished clinical studies on
humans regarding the effect of the Challenged POM Products on
cardiovascular health. See IDF 756-947; ID at 256-69. For each
study, the ALJ describes the methodology, including any
shortcomings in design, as well as the results. The ALJ also
describes the expert testimony regarding each study. After
evaluating each study in detail, Judge Chappell concludes that
these studies “do[] not provide competent and reliable scientific
evidence to support claims that the Challenged POM Products
treat, prevent, or reduce the risk of heart disease.” IDF 786
(Aviram ACE/BP Study), 804 (Aviram CIMT/BP Study), 848
(Ornish MP Study), 868 (Ornish CIMT Study), 900 (Davidson
CIMT Study), 914 (Davidson BART/FMD Study), 938 (Denver
and San Diego Overweight Studies), 947 (Diabetes Studies).

For Respondents’ claims that the Challenged POM Products
lower blood pressure, the ALJ describes and evaluates the Aviram
ACE/BP Study, see IDF 774-86, and the Aviram CIMT/BP Study,
see IDF 787-804, and examines the results of five other studies
that measured blood pressure as part of the protocol. The ALIJ
concludes that the expert testimony regarding the Aviram
ACE/BP Study and Aviram CIMT/BP Study is conflicting, but
“[t]he greater weight of the persuasive expert testimony on the
studies sponsored by Respondents measuring blood pressure
demonstrates that the scientific evidence relied upon by
Respondents is not adequate to substantiate a claim that the
Challenged POM Products treat, prevent, or reduce the risk of
heart disease through reducing blood pressure, or that clinical
studies show the same.” ID at 259.
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With respect to claims that the Challenged POM Products
reduce arterial plaque, the ALJ describes and evaluates the
Aviram CIMT/BP Study, see IDF 787-804, the Davidson CIMT
Study, see IDF 869-900, and the Ornish CIMT Study, see IDF
849-68. Again, the ALJ concludes that “[t]he greater weight of
the persuasive expert testimony on the studies sponsored by
Respondents measuring CIMT demonstrates that the scientific
evidence relied upon by Respondents is not adequate to
substantiate a claim that the Challenged POM Products treat,
prevent, or reduce the risk of heart disease through reducing
arterial plaque, or that clinical studies show the same.” ID at 265.

For Respondents’ claims that the Challenged POM Products
improve blood flow, the ALJ describes and evaluates the Ornish
MP Study, see IDF 805-48. Here, the ALJ concludes that “[t]he
greater weight of the persuasive expert testimony on the Ornish
MP Study demonstrates that the scientific evidence relied upon by
Respondents is not adequate to substantiate a claim that the
Challenged POM Products treat, prevent, or reduce the risk of
heart disease through improving blood flow, or that clinical
studies show the same.” ID at 269.

The ALJ also describes and evaluates additional clinical
studies regarding heart disease. The ALJ considers the Denver
Overweight Study, see IDF 915-23, 934-36; the San Diego
Overweight Study, see IDF 924-33; the Rock Diabetes Study, see
IDF 939-40, 944; and the Heber/Hill Diabetes Studies, see IDF
941-47. Again, the ALJ concludes that the studies do not provide
scientific evidence to substantiate a claim that the Challenged
POM Products treat, prevent or reduce the risk of heart disease.

We rely on the ALJ’s detailed findings regarding each of the
studies. Indeed, Respondents do little on appeal to contest the
ALJ’s findings regarding the particular clinical studies regarding
cardiovascular health and heart disease. Instead, Respondents
urge us only to overlook particular shortcomings of some of the
studies in order to conclude that Respondents possess adequate
substantiation for their claims. See RR at 7-10. We do not find
Respondents’ arguments persuasive and we agree with the ALJ’s
conclusions that each study fails to provide substantiation for
Respondents’ claim that clinical evidence proves that the
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Challenged POM Products treat, prevent or reduce the risk of
heart disease.

In particular, Respondents encourage us to focus on the
improved measurements of blood pressure and arterial plaque in
the Aviram ACE/BP and Aviram CIMT/BP studies rather than
focus on the small size of the studies. RR at 7-8. Yet, the
criticism of the studies is not limited to their size. In the Aviram
ACE/BP study, ten elderly, hypertensive patients drank 50 ml of
pomegranate concentrate daily for two weeks. IDF 774. The
study was unblinded and had no control group. Instead, each
patient’s “before” measures were compared to the “after”
measures. IDF 776. Expert testimony criticized the study
because the sample size was too small to provide reliable
evidence that the observed effects would be generally applicable
to a larger population; the two-week period was too short to
provide evidence that the improvements would last; one of the
measured endpoints (angiotensin converting enzyme (ACE)
activity) is not a validated surrogate marker of cardiovascular
disease; and the lack of a control group meant that it is not
possible to conclude that consumption of the pomegranate
concentrate was the cause of reported improvements in blood
pressure levels. IDF 780-81.

Similarly, in the Aviram CIMT/BP study, a group of ten
patients with severe carotid artery stenosis drank up to 50 ml of
concentrated pomegranate juice daily for one year, and five
continued doing so for three years. A second group of nine
patients did not consume pomegranate juice and acted as a control
group. IDF 790. Respondents emphasize that the study found
that members of the group that drank pomegranate juice
consumption experienced, after one year, a reduction in carotid
intima-media thickness (CIMT) by up to 30% and statistically
significant reductions in systolic blood pressure. IDF 791, 794.
Expert testimony regarding the study explained, however, that “a
qualified scientist would not be able to conclude with any
credibility that the Aviram CIMT/BP Study’s reported
improvements in the treatment group were caused by their
consumption of pomegranate juice and not some other factor
because of the lack of a randomized, placebo-controlled group;
the fact that the patients in the active and control groups received
different treatment; the small sample size, and the lack of any
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between-group statistical analysis.” IDF 798. Even one of
Respondents’ experts conceded the study was “not at all
conclusive, the study suggests a benefit.” IDF 802 (quoting Dr.
Ornish). We find that the limitations of the Aviram ACE/BP and
Aviram CIMT/BP studies go beyond the small sample size. As
discussed above, there are several ways in which these two studies
do not satisfy the criteria for well-controlled, well-designed
clinical studies that are necessary to demonstrate that a product
treats, prevents or reduces the risk of heart disease.

Regarding the specifics of the Davidson CIMT Study,
Respondents argue that the Study should be recognized for the
positive results for patients at the 12-month mark despite the lack
of positive results for the patient group at 18 months. RR at 9.
Respondents argue that “[a]lthough these results were not
replicated at 18 months for the entire patient group, . . . the most
likely explanation for the drop-off was the fact that patients may
have stopped following the protocol of drinking POM Juice.” Id.
We reject Respondents’ arguments. First, “[a]dherence to study
product consumption was assessed at each visit by reviewing
daily consumption diaries maintained by the subjects.” IDF 876.
Second, while the Study reported the 12-month results, those
results were not the basis for any conclusions. See IDF 878
(explaining, for instance, “anterior and posterior wall CIMT
values and progression rates did not differ significantly between
treatment groups at any time”). Moreover, peer reviewers of the
study considering the study for publication concluded “it was a
negative study.” IDF 880, 881-82, 883. We do not find that the
12-month results of the Davidson CIMT Study provide evidence
on which experts in the field of heart disease would rely to
establish that there is clinical proof that the Challenged POM
Products treat, prevent or reduce the risk of heart disease.

Respondents also argue that the Ornish MP Study provides
substantiation for the heart disease claims because the Ornish MP
study found that POM Juice caused a statistically significant 35%
improvement in blood flow to the heart. Respondents emphasize
the testimony of Dr. Ornish that blood flow to the heart is the
“bottom line” when it comes to heart disease, and Respondents
also point out that the “[s]cientists and clinicians routinely
consider biomarkers for heart disease other than the two officially
recognized by the FDA.” RR at 8. Respondents’ argument
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acknowledges that the Ornish MP Study does not provide
evidence that experts in the field of heart disease would accept as
support for claims that the Challenged POM Products treat,
prevent or reduce the risk of heart disease because the study does
not consider surrogate markers that are accepted as correlated to
heart disease. IDF 825. As a result, Respondents’ argument
recognizes the failure of the Ornish MP Study to provide evidence
of the issue that is before us. In addition, the Ornish MP Study
suffered from significant problems, including that data on all
patients was not reported; subjects in the placebo group did not
receive a placebo treatment; a group of patients were unblinded
before their test dates; the control group differed from the active
group at the outset of the study; and the study was ended after
three months even though it was designed to last for twelve
months. See IDF 819-824, 835-837, 843-845. Dr. Ornish
admitted many of the problems were not “optimal.” IDF 819. As
with the other studies, we conclude that the Ornish MP study does
not provide clinical proof of the Challenged POM Products’
efficacy for heart disease.

2. Evidence Regarding Substantiation for Prostate Cancer
Claims

We find that the expert testimony establishes that experts in
the field of prostate cancer would require RCTs to support
Respondents’ claims that clinical studies establish that the
Challenged POM Products treat, prevent or reduce the risk of
prostate cancer. Complaint Counsel’s experts, Dr. James Eastham
and Dr. Meir Stampfer, state that to support claims that the
Challenged POM Products prevent prostate cancer, or that they
have been clinically proven to do so, experts in the field of
prostate cancer would require at least one well-designed,
randomized, double-blind, placebo-controlled clinical trial
involving an appropriate sample population and endpoint. IDF
626, 648. Drs. Eastham and Stampfer also stated that at least one
well-designed, randomized, double-blind, placebo-controlled
clinical trial would be necessary to support claims that the
Challenged POM Products treat prostate cancer, or that they have
been clinically proven to do so. IDF 626, 648. Dr. Eastham
explained that the appropriate sample population for a cancer
prevention trial would involve healthy men, aged 50 to 65, who
have no sign of prostate cancer, and that the study must be



48 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Opinion of the Commission

conducted over a long enough period to see an effect over time.
IDF 1092-93. He also testified that “[t]he primary endpoint in a
prostate cancer prevention trial for measuring whether a product
has been effective is the prevalence or incidence of prostate
cancer between the treatment and placebo groups at the
conclusion of the study.” IDF 1089.

Respondents’ expert stated that in vitro and animal studies
provide evidence that the Challenged POM Products promote
prostate health. Dr. Jean deKernion testified that the Challenged
POM Products are beneficial to prostate health. IDF 1124. For
instance, Dr. deKernion testified that RCTs are not necessary to
substantiate “health benefit” claims for prostate health, but he did
not address the level of science needed for prostate cancer
treatment or prevention claims. See IDF 965; see also IDF 1126
(explaining deKernion testified there is a high probability that the
Challenged POM Products provide a special benefit to men with
detectable PSA after radical prostatectomy). Dr. David Heber
similarly provided an opinion that in vitro studies, animal studies,
and clinical evidence provide a strong scientific rationale for
claims that pomegranate juice promotes prostate “health.” See
PX0192 at 0027 (Heber Expert Report). Respondents’ experts did
not specifically address the claims alleged in the Complaint,
which we found Respondents to have made. Therefore, we find
that experts in the field of prostate cancer would require RCTs to
support Respondents’ claims that clinical studies establish that the
Challenged POM Products treat, prevent or reduce the risk of
prostate cancer.

Respondents had conducted four in vitro studies and four
animal studies relating to prostate cancer by 2009. IDF 1010. As
we have previously described, such studies are used to identify
potential biologic mechanisms and generate hypotheses for
studies in humans, IDF 594-97, and Respondents’ in vitro and
animal studies showed possible mechanism of action of
pomegranates in the prostate. See IDF 991-1017. But, as experts
for both Complaint Counsel and Respondents testified, the results
from in vitro and animal studies cannot always be extrapolated to
what the results would be in humans, so this evidence alone does
not provide clinical evidence that shows that the Challenged POM
Products treat, prevent or reduce the risk of prostate cancer. IDF
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1019 (describing opinions of Dr. Stampfer and Dr. Eastham),
1022 (describing opinion of Dr. deKernion), 1024.

Respondents also possessed two human clinical trials at the
time of the hearing before Judge Chappell. In the Initial Decision,
the ALJ makes detailed findings regarding the Pantuck Study,
IDF 1026-1069, 1086-1094, 1105-1127, and the Carducci Study.
IDF 1064-1085, 1096-1099, 1105-1127. We do not repeat the
ALJ’s detailed findings regarding the human clinical studies.
Based on his findings regarding each study, Judge Chappell
concluded “[t]here is insufficient competent and reliable scientific
evidence to support the conclusion that the Challenged POM
Products treat, prevent, or reduce the risk of prostate cancer or
that clinical studies, research and/or trials establish these effects.”
IDF at 1143.

We reach the same conclusions. We note that neither study
included a placebo-control group, see IDF 1037, 1068-69, so that
even though the studies found statistically significant results, one
cannot be sure that the effects observed in each study are
attributable to consuming the Challenged POM Products. IDF
1083 (“Dr. Carducci . . . testified that without a placebo, he cannot
be sure that the effect on [the observed outcome] in the Carducci
Study is attributable to POMx.”), 1087-88 (Dr. Stampfer and Dr.
Eastham testified that without a placebo control group in the
Pantuck Study, it is not possible to know whether the outcome
would have been observed in the patient group without receiving
the Challenged POM Products), 1096 (without a placebo control
group in the Carducci Study, it is not possible to conclude POMx
caused the change in outcome), 1114, 1118 (Dr. deKernion
testified that a control arm is not necessary for a “Phase II study
that is exploratory in nature,” but “without a placebo, one cannot
be certain that the effect on [outcome] seen in the Carducci Study
is attributable to POMXx.”).

Additionally, both the Pantuck Study and the Carducci Study
examined men who had been diagnosed with prostate cancer and
had been treated with a radical prostatectomy or other radical
treatment. Both studies used prostate specific antigen (PSA)
doubling time as the primary endpoint for measuring results. The
presence of detectable PSA after radical prostatectomy usually
indicates cancer is present. IDF 1041. There is conflicting expert
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testimony regarding whether use of PSA doubling time is an
appropriate measure. See IDF 1059 (Dr. Pantuck stated “[i]t
remains controversial whether modulation of PSA levels
represents an equally wvalid clinical endpoint”); 1060-1063
(explaining an RCT examining another product found that PSA
levels changed for both the placebo and active groups, which
“suggests caution is required when using changes in PSA
[doubling time] as an outcome in uncontrolled trials); 1101-1104
(describing opinions of Drs. Eastham and Stampfer); 1105-1113
(describing assessments by Drs. deKernion and Heber). Yet,
experts for both Complaint Counsel and Respondents testified that
PSA doubling time is not an accepted surrogate endpoint by
experts in the field of prostate cancer. IDF 1100 (describing
opinions of Drs. Eastham and Stampfer), 1111 (describing
opinion of Dr. deKernion).

Moreover, both the Pantuck Study and the Carducci Study
examined men who had been diagnosed with prostate cancer.
Thus, the studies do not examine whether the Challenged POM
Products prevent or reduce the risk of prostate cancer. IDF 1084
(“According to Dr. Carducci, the Carducci Study was never
designed to prove, and did not prove, that POMx prevents or
reduces the risk of prostate cancer.”), 1091 (Pantuck Study was
designed as a treatment study conducted in men with prostate
cancer and does not provide any evidence that POM Juice is a
prostate cancer preventative), 1099 (Carducci Study cannot
provide support for prevention claims because it evaluated effect
of POMx in men who already had prostate cancer).

Given these limitations of the Pantuck and Carducci Studies,
like the ALJ we find that experts in the field of prostate cancer
would not consider these studies to be clinical proof that the
Challenged POM Products treat, prevent or reduce the risk of
prostate cancer.

3. Evidence Regarding Substantiation for Erectile
Dysfunction (ED) Claims

We find that the expert testimony establishes that experts in
the field of ED would require RCTs to support claims that clinical
evidence proves a product treats, prevents or reduces the risk of
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ED. Complaint Counsel’s expert, Dr. Melman,* opined that in
order to make a claim that the Challenged POM Products have
been clinically proven to treat, prevent or reduce the risk of ED, at
least one well-designed human RCT involving several
investigatory sites is required. IDF 654. Dr. Melman also opined
that a well-designed human RCT must use a validated tool for
measuring treatment outcomes and that the clinical trial must have
a sample population that is large enough to produce statistically
significant and clinically significant results. IDF 655.

Respondents’ expert, Dr. Arthur Burnett, testified that a safe
food product, which is not used as a substitute for proper medical
treatment, does not require RCTs to substantiate erectile health

» We disagree with the ALJ’s assessment that Dr. Melman’s opinions are
“attenuated,” see ID at 284; we do not find Dr. Melman’s opinions to lack
credibility. We first note that Judge Chappell’s assessment is not based on his
observation of Dr. Melman’s courtroom demeanor, but rather on his assessment
of the breadth of Dr. Melman’s knowledge about ED studies. See id. We
disagree with the ALJ’s assessment in light of the fact that Dr. Melman was
part of an international consortium that defined the requirements of clinical
trials in the field of ED, his prior role as an editor of Sexuality and Disability,
and his role as an editorial reviewer for prominent medical and urological
journals. Melman, Tr. 1113-1114; CX1289 at 2. The ALJ discounted Dr.
Melman’s testimony because Dr. Melman was unfamiliar with the Global
Assessment Questionnaire (GAQ) used in Respondents’ study. We do not find
that Dr. Melman’s unfamiliarity with the tool reduces the value of Dr.
Melman’s opinion because, as the ALJ and each expert recognized, the GAQ is
not a validated measure for assessing erectile function. IDF 1196 (citing
Melman, Burnett, Goldstein); Melman, Tr. 1100-1102 (explaining unvalidated
tools have not been shown to be reliable, validated tools are commonly used
and unvalidated tools would not be used alone). Moreover, Dr. Melman
researched the GAQ to provide his opinion in this case. The ALJ also
discounted Dr. Melman’s opinion because Dr. Melman supposedly made
claims about a gene transfer therapy for ED that was based on only an animal
study and one preclinical study of eleven men. See ID at 284. Yet, the record
shows that these alleged statements are not in conflict with his testimony in this
case because Dr. Melman’s actions were consistent with traditional scientific
protocol. Dr. Melman made a presentation about the animal and preclinical
study only to a scientific audience and publication. He did not state that such
evidence supported marketing claims to the public. Moreover, he is continuing
to test the product before it is marketed. Dr. Melman’s publicly reported
statements were made only in the context of an unsolicited interview with the
popular press when he was approached after the scientific presentation.
Melman, Tr. 1149-1157. We find Dr. Melman’s testimony to be credible.
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claims. See IDF 683, 684. He testified that a combination of
basic science and clinical evidence can support a conclusion that a
product improves erectile health and function. See IDF 242.
Similarly, Respondents’ expert, Dr. Goldstein, opined that RCT
studies are not required to substantiate claims that pomegranate
juice can aid in erectile health and that in vitro and animal studies
demonstrated a likelihood that pomegranate juice improves
erectile health. See IDF 686. Yet, Dr. Burnett also testified that
“experts in the field of erectile dysfunction would require that a
product be scientifically evaluated through rigorous scientific and
clinical studies, and believe that animal and in vitro studies alone
are not sufficient, before concluding that pomegranate juice treats
erectile dysfunction in a clinical sense.” IDF 1148 (citing
Burnett, Tr. 2261-64; 2285-86; 2303). See also Burnett, Tr. 2284-
85 (explaining that the “erectile dysfunction” testimony of
Respondents’ nutrition expert, Dr. Heber, addressed the idea that
the Challenged POM Products are beneficial to erectile health
rather than the clinical condition). Because Respondents’ experts
testified about the support necessary for general claims regarding
erectile function or erectile health rather than claims that a
product treats, prevents or reduces the risk of ED, we conclude
that, on the basis of the record in this case, experts in the field of
ED would require RCTs to substantiate the ED claims alleged in
the Complaint.

As the ALJ determined, Respondents did not possess the
scientific evidence to substantiate their claims that clinical studies
prove that the Challenged POM Products treat, prevent or reduce
the risk of ED. See ID at 285-89. The ALJ systematically
examined Respondents’ scientific evidence. The ALJ analyzed
Respondents’ six preclinical in vitro and in vivo studies, and that
analysis is not appealed. See IDF 1260-1302. Similar to the basic
science evidence for heart disease and prostate cancer, preclinical
studies “are used to identify potential biologic mechanisms and
generate hypotheses.” IDF 594. These results, however, often are
not replicated in humans. Id. Here, the basic science describes a
possible mechanism by which pomegranate juice may affect
human penile erections, but the expert testimony indicated that the
studies demonstrated only a “benefit to erectile function,” see,
e.g., IDF 1299, 1298 (“potential benefit . . . to likely improve
one’s erection physiology”), 1300, but “cannot alone prove that
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POM Juice treats, prevents, or reduces the risk of erectile
dysfunction in humans.” IDF 1301.

Respondents relied on one human clinical trial regarding ED,
the Forest/Padma-Nathan study.”® That study was an RCT
examining 53 men with mild to moderate ED, using the Global
Assessment Questionnaire (GAQ) as the primary outcome
measure. The GAQ is not a validated instrument for erectile
function. In addition, the GAQ results for the Forest/Padma-
Nathan study came close to statistical significance but failed to
actually reach statistical significance. IDF 1210-25. The study
also used the International Index of Erectile Function (IIEF),
which is a validated tool; the IIEF results were “nowhere near
approaching statistical significance.” IDF 1226. Dr. Padma-
Nathan testified that the study concluded there was a potential for
beneficial effects on ED, but further studies were needed to
confirm such a claim. IDF 1229. Moreover, a peer reviewer
considering the study for publication stated that it was “a negative
study” and the results should be presented that way, and a
published review stated that the study had negative results.”> IDF
1231, 1232. Thus, we conclude that Respondents’ human clinical
trial does not provide substantiation for the claim that clinical
studies prove that the Challenged POM Products treat, prevent or
reduce the risk of ED. See IDF 1253. In addition, we note that
the Forest/Padma-Nathan study examined men with mild to
moderate ED; Respondents do not possess any clinical studies
examining the effects of consuming the Challenged POM
Products on men without ED to substantiate the claims that the
Challenged POM Products prevent or reduce the risk of ED.

 One cardiovascular study, the Davidson BART/FMD study, also asked a
subset of participants to complete an ED questionnaire, but, as the ALJ found,
the International Index of Erectile Function (IIEF) results of that study do not
support the conclusion that consuming the Challenged POM Products treats,
prevents or reduces the risk of ED. See IDF 1254-59.

* To the extent that the ALJ concluded that the expert testimony regarding
the Forest/Padma-Nathan study demonstrates that pomegranate juice provides a
positive benefit to erectile health and erectile function, see ID at 288, IDF
1250-52, we reject those conclusions because such benefits were not
challenged and tried by Complaint Counsel.
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Having fully considered and weighed all of the evidence and
the expert testimony on Respondents’ basic science and clinical
trials, the greater weight of the persuasive expert testimony
demonstrates that there is insufficient competent and reliable
scientific evidence to substantiate a claim that clinical studies,
research or trials prove that the Challenged POM Products treat
heart disease, prostate cancer, or ED. Similarly, we find that the
greater weight of the persuasive expert testimony demonstrates
that there is insufficient competent and reliable scientific evidence
to substantiate a claim that clinical studies, research or trials prove
that the Challenged POM Products prevent or reduce the risk of
heart disease, prostate cancer, or ED. Consequently, such claims
are false.

Our conclusion is consistent with the ALJ’s finding that
Respondents’ substantiation was inadequate to meet even the
lower substantiation standard that he found was necessary to
support Respondents’ claims. It naturally follows that
Respondents’ substantiation for the establishment claims is
inadequate to satisfy the higher standard we find is demanded by
the record.

B. Claims Lacking A Reasonable Basis

We now turn to whether Respondents had a reasonable basis
for the product claims at issue in this case. The theory underlying
the analysis is that claims about a product’s attributes,
performance, or efficacy carry with them the express or implied
representation that the advertiser had a reasonable basis of support
for the claim. See, e.g., Daniel Chapter One, 2009 WL 5160000
at *16; Thompson Med. Co., 104 F.T.C. at 813 n.37; Direct Mktg.
Concepts, Inc., 569 F. Supp. 2d at 298. “Consumers find these
representations of support to be important in evaluating the
reliability of the product claims. Therefore, injury is likely if the
advertiser lacks support for the claims.” Thompson Med. Co., 104
F.T.C. at 813 n. 37.

For each of the ads for which there is an establishment claim
that clinical studies or trials prove that the Challenged POM
Products treat, prevent or reduce the risk of disease, Respondents
also make a corresponding efficacy claim. In addition, for two
ads, Figures 5 and 7, we find that Respondents make efficacy
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claims without also representing that there is clinical proof of the
Challenged POM Products’ efficacy to treat, prevent or reduce the
risk of disease. See discussion infra Claims Appendix.

We must first determine the level of substantiation the
advertiser is required to have before we can determine whether
Respondents had a reasonable basis to make their claims. Then,
we determine whether Respondents possessed that level of
substantiation. See, e.g., Pantron | Corp., 33 F.3d at 1096;
Removatron Int’l Corp., 884 F.2d at 1498. Respondents “have the
burden of establishing what substantiation they relied on for their
product claims. [Complaint Counsel] has the burden of proving
that [Respondents’] purported substantiation is inadequate.” QT,
Inc., 448 F. Supp. 2d at 959. If Respondents cannot meet that
substantiation burden, then the ads will be found deceptive.

Starting with Pfizer Inc., 81 F.T.C. 23, our reasonable basis
cases have identified several factors that we will weigh in
determining the appropriate level of substantiation the advertiser
is required to have for objective advertising claims: (1) the type
of claim; (2) the type of product; (3) the benefits of a truthful
claim; (4) the ease of developing substantiation for the claim; (5)
the consequences of a false claim; and (6) the amount of
substantiation experts in the field would agree is reasonable. See
Substantiation Statement, 104 F.T.C. at 840; Removatron Int’l
Corp., 111 E.T.C. at 306-07; Thompson Med. Co., 104 F.T.C. at
821; Daniel Chapter One, 2009 WL 2584873 at *84 (FTC Aug. 5,
2009) (Initial Decision). As we explained in Pfizer, the analysis
to determine the level of substantiation necessary to support the
claims in an ad is not a simple tallying of the number of factors
that demand higher or lower levels of substantiation; the analysis
is a flexible application that considers the interplay of the Pfizer
factors. See Pfizer, 81 F.T.C. at 64 (“The question of what
constitutes a reasonable basis is essentially a factual issue which
will be affected by the interplay of overlapping considerations
such as (1) the type and specificity of the claim made . . . ; (2) the
type of product . . .”).

Applying those factors in this case leads us to conclude that
Respondents’ efficacy claims that POM products treat, prevent or
reduce the risk of heart disease, prostate cancer, and ED must be
substantiated with RCTs.
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The first factor that we consider is the type of claim.
Respondents made claims regarding serious diseases. The
Commission has previously stated in general terms that the
substantiation  standard  for  health claims, including
structure/function claims, for food products is “competent and
reliable scientific evidence.”*® For such claims, competent and
reliable scientific evidence means tests, analyses, research, studies
or other evidence based on the expertise of professionals in the
relevant area, that have been conducted and evaluated in an
objective manner by persons qualified to do so, using procedures
generalg accepted in the profession to yield accurate and reliable
results.

Such a standard is consistent with prior cases that have
determined that “claims whose truth or falsity would be difficult
or impossible for consumers to evaluate by themselves” require a
high level of substantiation. See Removatron Int’l Corp., 111
F.T.C. at 306 n.20 (citing Thompson Med. Co., 104 F.T.C. at 822)
(discussion of this Pfizer factor explained that consumers’ limited
ability to evaluate claims that hair removal device’s results were
permanent “militates in favor of a one-clinical [test]
requirement”).

But our consideration of the type of claim goes beyond merely
identifying Respondents’ claims broadly as health claims. Here,
the evidence in the record shows that many of Respondents’
claims went beyond structure/function claims to represent that the
Challenged POM Products treat, prevent or reduce the risk of
serious diseases. As previously discussed, Respondents’ specific
disease claims require proof of causation. As the Commission has
found in other cases (see, €.g., Thompson Med. Co., 104 F.T.C. at
321), and as demonstrated by the weight of expert testimony in

*% Food Advertising Statement. Health claims in food labeling are those
that “characterize the relationship of a substance in a food to a disease or
health-related condition” and “structure/function” claims are those that
represent the “effect on the structure or function of the body for maintenance of
good health and nutrition.” Id. at n.2.

77 1d. (citing Gracewood Fruit Co., 116 F.T.C. 1262, 1272 (1993);
Pompeian, Inc., 115 F.T.C. 933, 942 (1992)).
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this case, proof of causation requires RCTs. See discussion supra,
Section V.A.*®

The second Pfizer factor we consider is the type of product.
In this case, the products are foods and dietary supplements
derived from a fruit that is known to be safe. Therefore,
Respondents argue, and the ALJ concurred, that the level of
substantiation for a food product should be set at a lower level
than for other products such as drugs. However, as previously
discussed, the particular claims made by Respondents assert a
causal relationship between the Challenged POM Products and
the treatment, prevention or reduction of risk of disease. See, e.g.,
CX1291 at 10-11 (Sacks Expert Report) (explaining controlled
studies are necessary to show a product, “including a conventional
food or dietary supplement” treats, prevents, or reduces the risk of
heart disease). The relative safety of the product does not alter the
requirement that the scientific evidence establish causality.

In other cases we have considered the third and fourth Pfizer
factors in tandem. The third factor is the benefit of a truthful
claim. The fourth factor is the ease of developing substantiation
for the claim. Our concern in analyzing these factors is to ensure
that the level of substantiation we require is not likely to prevent
consumers from receiving potentially valuable information about
product characteristics. Thompson Med. Co., 104 F.T.C. at 823.

* See also Food Advertising Statement (explaining the level of

substantiation required for claims about a diet-disease relationship: “The
NLEA directed FDA to apply [a] ‘significant scientific agreement’ standard in
determining whether there was adequate substantiation to permit health claims
for ten specific diet-disease relationships. . . . In evaluating health claims, the
Commission looks to a number of factors to determine the specific level of
scientific support necessary to substantiate the claim. Central to this analysis is
an assessment of the amount of substantiation that experts in the field would
consider to be adequate. The Commission regards the ‘significant scientific
agreement’ standard, as set forth in the NLEA and FDA’s regulations, to be the
principal guide to what experts in the field of diet-disease relationships would
consider reasonable substantiation for an unqualified health claim. Thus, it is
likely that the Commission will reach the same conclusion as FDA as to
whether an unqualified claim about the relationship between a nutrient or
substance in a food and a disease or health-related condition is adequately
supported by the scientific evidence.”).
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In the discussion of these factors and based on the rationale
for their consideration, the ALJ found that in a nutritional context,
RCTs can be prohibitively expensive and may not be feasible. ID
at 247-48. Thus, in order to prevent limiting information about
product characteristics that might provide benefits to consumers,
he concluded that where the product is safe and where the
advertisement does not suggest that the product be used as a
substitute for conventional medical care or treatment, it is
appropriate to favor disclosure. Id. at 248. But the ALJ’s failure
to distinguish Respondents’ particular disease treatment and
prevention claims from those asserting some general health
benefits led him to an incorrect conclusion. A determination that
RCTs are necessary to support Respondents’ specific claims that
the Challenged POM Products treat, prevent or reduce the risk of
particular diseases will not erect a barrier that will prevent the
disclosure to the public of useful nutritional information. We
have not determined the level of substantiation that is required to
support all health and nutritional claims.”” Thus, while our
reasoning may be informative about our likely approach to
evaluate other health claims, our ruling in this case should address
only the substantiation of claims regarding the efficacy of
particular foods to treat, prevent or reduce the risk of serious
diseases.

* Regarding support for structure/function claims, the Commission has
previously indicated its desire for consistency with the Dietary Supplement
Health and Education Act of 1994 (DSHEA): “DSHEA ... requires that
structure/function claims in labeling be substantiated and be truthful and not
misleading. This requirement is fully consistent with the FTC’s standard that
advertising claims be truthful, not misleading and substantiated.” Dietary
Supplements: An Advertising Guide for Industry (2001), available at
http://business.ftc.gov/documents/bus09-dietary-supplements-advertising-
guide-industry. The FDA has also signaled its intent to be consistent with the
FTC in the application of a standard for such claims: “The FTC has typically
applied a substantiation standard of ‘competent and reliable scientific evidence’
to claims about the benefits and safety of dietary supplements and other health-
related products. FDA intends to apply a standard for the substantiation of
dietary supplement claims that is consistent with the FTC approach.” Guidance
for Industry: Substantiation for Dietary Supplement Claims Made Under
Section 403(r) (6) of the Federal Food, Drug, and Cosmetic Act (2008),
available at
http://www.fda.gov/food/guidancecomplianceregulatoryinformation/guidanced
ocuments/dietarysupplements/ucm073200.htm.
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Moreover, we do not interpret these two Pfizer factors to give
an advertiser license to make particular claims that go beyond the
substantiation it possesses and then ask the Commission to excuse
the inadequacy of its support by asserting that advertiser did the
best it could because the proper substantiation for the actual claim
would be too expensive. See Eastham, Tr. 1328-29 (explaining
cost does not change scientific burden). As we have previously
explained, “[w]here the demands of the purse require such
compromises [in methodology], the advertiser must generally
limit the claims it makes for its data or make appropriate
disclosures to insure proper consumer understanding of the
survey’s results.” Kroger Co., 98 F.T.C. 639, 737 (1981).

We also observe that among the studies that Respondents
present as support for their claims are several clinical trials that
were designed as RCTs. See, e.g., IDF 808-818 (describing
Ornish MP study), 849-859 (describing Ornish CIMT study), 872-
883 (describing Davidson CIMT study), 941-943 (describing
Heber/Hill Diabetes study). Among the limitations of these
studies was that the results were not statistically significant. As
discussed above, we determined that these well-controlled human
clinical trials do not provide substantiation for Respondents’
claims. In our evaluation of the evidence, we interpret the failure
of these RCTs to provide support for Respondents’ claims as
evidence that there is insufficient scientific and clinical evidence
of the efficacy of the Challenged POM Products; we do not
interpret the results of the particular studies as an indication that
the appropriate standard here — that Respondents possess RCTs
with statistically significant results — is set too high.

The fifth factor that we weigh is the consequences of a false
claim. In this regard, the ALJ stated that he found no evidence
that Respondents urged individuals to consume the Challenged
POM Products in place of medical treatment. Thus, he concluded
the injury is limited to consumers paying a premium for an
ineffective product and that such economic injury is not a
significant factor in determining the required level of
substantiation in this case. ID at 248-49.° We disagree with the

%% The ALJ noted that although these costs may not be insignificant at least
for the POM Juice, consumers are at a minimum buying what is considered to
be a premium fruit juice. ID at 249.
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ALJ that the economic injury from unsubstantiated health benefits
is immaterial under Pfizer. See Thompson Med. Co., 104 F.T.C.
at 824 (significant economic harm “result[s] from the repeated
purchase of an ineffective product by consumers who are unable
to evaluate” the efficacy claims, even where “there is little
potential for the product to cause serious injury to consumers’
health); FTC v. Pantron | Corp., 33 F.3d at 1102 (“[A] major
purpose of the Federal Trade Commission Act is to prevent
consumers from economic injuries.”). Consumers pay a higher
price for POM products at least in part because of their ostensible
health benefits.”’

The sixth and final factor that we consider is the amount of
substantiation experts in the field would agree is reasonable. As
the prior detailed discussion indicated, experts in the fields of
heart disease, prostate cancer, and ED would expect RCTs to
support Respondents’ particular disease claims.

Therefore, based upon our review of the six Pfizer factors, the
Commission concludes that the proper level of substantiation for
Respondents’ disease efficacy claims is RCTs. “The inability of
consumers to evaluate” the treatment and prevention effects of the
Challenged POM Products “by themselves in an uncontrolled
environment is a persuasive reason for consumers to expect (and
us to require) appropriate scientific testing before efficacy claims
are made.” Thompson Med. Co., 104 F.T.C. at 826. We note that
under this analysis we would expect the same attributes in RCTs
as we discussed in Section V.A., supra (i.e., randomized controls,
valid endpoints, and statistically significant results).

Having determined that Respondents are required to have
RCTs to support their claims that the Challenged POM Products
treat, prevent or reduce the risk of heart disease, prostate cancer,
and ED, and based upon our prior review of the substantiation that

' As the ALJ noted, a one-year supply of POM Juice cost at least $780
and a one-year supply of POMx cost approximately $315, amounts that the
ALJ acknowledged were “not insignificant.” ID at 249. There is record
evidence that consumers paid a premium for POM Products, at least in part
because of the ostensible disease-fighting capability of the Challenged POM
Products. See CX0221 at 0009 (“POM Juice’s 16 oz skus are $4+/bottle,
roughly a 30% premium to our pomegranate competitors.”); CX0283 at 002
(“Health benefits — this is why they put up with the price”).
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Respondents possess, we conclude they lack support for each of
their claims.*> We therefore hold that Respondents’ advertising is
deceptive for failure to have a reasonable basis.  Thus,
Respondents’ advertising violates Sections 5(a) and 12 of the FTC
Act. See Removatron Int’l Corp., 884 F.2d at 1498 (finding that
where advertisers lack a reasonable basis, their ads are deceptive
as a matter of law).

V1. Respondents’ False and Misleading Claims are Material

The ALJ found that a preponderance of the evidence
demonstrated that the challenged claims that he determined were
false and misleading are material to consumers’ decisions to
purchase the Challenged POM Products. ID at 292. On appeal,
Respondents argue that any false or misleading claims are not
material and accordingly that such claims cannot form the basis
for liability under the FTC Act. Respondents argue that the lack
of materiality is demonstrated by the results of the Reibstein
Survey and the fact that none of the challenged advertisements
had more than a single run such that consumers were not
repeatedly exposed to them. RA at 36-37. Respondents further
argue that the Commission should discount their creative
advertisement briefs because they were written by junior
employees and only demonstrated an intent to communicate
generalized benefits, and that other surveys relied upon by the
ALJ as evidence of materiality were methodologically flawed.
RA at 37-39. Although we find that the challenged
advertisements contain more false and misleading claims than
found by the ALJ (as set forth in Section IV), we agree with the
ALJ’s ultimate conclusion that such claims are material and
accordingly run afoul of Section 5 and Section 12 of the FTC Act.

“A misleading claim or omission in advertising will violate
Section 5 or Section 12, however, only if the omitted information

> We separately find that Respondents lack support for their claims that
(1) the Challenged POM Products treat heart disease, (2) the Challenged POM
Products prevent or reduce the risk of heart disease, (3) the Challenged POM
Products treat prostate cancer, (4) the Challenged POM Products prevent or
reduce the risk of prostate cancer, (5) the Challenged POM Products treat
erectile dysfunction, and (6) the Challenged POM Products prevent or reduce
the risk of erectile dysfunction.
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would be a material factor in the consumer’s decision to purchase
the product.” Am. Home Prods. Corp., 98 F.T.C. at 368. A
“material” misrepresentation is defined as one that is likely to
affect a consumer’s conduct with respect to the product or service.
Deception Statement, 103 F.T.C. at 182. In determining whether
false or misleading claims in an advertisement are “material” to
consumers, the Commission may first consider whether a claim is
presumptively material, including “express claims, claims
significantly involving health or safety, and claims pertaining to
the central characteristic of the product.” Novartis Corp., 127
F.T.C. at 686 (citing Deception Statement, 103 F.T.C. at 182). A
respondent may rebut a presumption of materiality by providing
evidence that the claim is not material: “Respondent can present
evidence that tends to disprove the predicate fact from which the
presumption springs (€.g., that the claim did not involve a health
issue) or evidence directly contradicting the initial presumption of
materiality. This is not a high hurdle.” Id. at 686. If Respondent
rebuts the presumption of materiality, then the Commission
examines the facts that gave rise to the presumption, any rebuttal
evidence, and any other evidence on materiality provided by
Complaint Counsel. Id. at 686-87. The Commission should also
consider an advertiser’s intent to make a claim, which, in the case
of implied claims like the ones at issue in this case, requires
consideration of (though not reliance on) extrinsic evidence. Id.
at 687-88.

The claims made in the challenged advertisements are health-
related claims, which are presumptively material as set forth in
Novartis Corp. ID at 292; IDF 580-83. Respondents do not
refute this. However, the ALJ determined that he need not rely on
a presumption of materiality given Respondents’ presentation of
rebuttal evidence because “the preponderance of the evidence
shows that the challenged claims are material.” ID at 292. After
considering the fact that the claims in the challenged
advertisements are health-related, Respondents’ own statements
and creative briefs, and the three surveys relied upon by
Complaint Counsel and Respondents as either evidence of
materiality or lack thereof, we agree that the preponderance of the
evidence demonstrates that the challenged claims are material.

As set forth above, Respondents do not refute that the claims
made in the challenged advertisements are health-related. In fact,
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their main argument with respect to what kind of claims are made
in the advertisements is that the advertisements make claims about
the Challenged POM Products’ health benefits rather than disease
claims. Respondents’ own statements and creative briefs provide
further evidence of materiality, as set forth in the ALJ’s opinion
and detailed findings of fact. ID at 292-95; IDF 113, 128, 131,
145-51, 154, 181, 1316-21, 1323-35, 1340-43. For example, Mrs.
Resnick testified that POM juice is “health in a bottle,” which is
its “unique selling proposition.” IDF 112; CX1375 at 41-42 (L.
Resnick, Tropicana Dep.). Mr. Resnick similarly stated his belief
that a large number of POM Juice consumers purchase the
product because they believe “that we’ve proven that . . . [POM
Juice] really does prolong people’s lives if they are getting the
onset of prostate cancer.” IDF 1318 (quoting CX1376 at 218-19
(S. Resnick Ocean Spray Dep.)).

The focus of the ads challenged by Complaint Counsel were
POM’s disease claims, not the products’ taste, price, or other
attributes. The products’ central characteristic, as depicted in the
challenged ads, was their impact on heart disease, prostate cancer
or ED. Respondents thought their products impact on health was
such a strong selling point that they invested over $35 million to
develop supporting evidence that they could use in marketing. 1D
at 295. As the ALJ explained, under these circumstances,
“particularly that POM was aware that among those purchasing
the Challenged POM Products were ‘people that have heart
disease or prostate cancer in their family, or have a fear of having
it themselves,” [IDF] 1320, it defies credulity to suggest that
Respondents would advertise study results related to these
conditions if such advertising did not affect consumer behavior.”
We agree with the ALJ that it is “no great leap,” Novartis Corp.,
127 F.T.C. at 687, to find that consumer purchasing decisions
would likely be influenced by claims that the Challenged POM
Products treat, prevent, or reduce the risk of these diseases.

In support of their contention that the claims were not
material, Respondents rely on the Reibstein Survey. The ALIJ
rejected this argument, citing methodological and other flaws in
that survey, including that “it only assessed consumer motivations
generally; it did not actually assess whether any of the challenged
claims . . . would be important to the survey respondent’s decision
to purchase the products,” and “the survey did not ask any follow-
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up questions, including of the 35.2% of POM Juice purchasers
who stated that they bought or would repurchase POM Juice
because it was ‘healthy.”” ID at 295-96; IDF 1354, 1361, 1373,
1375. We agree with the ALJ’s assessment of the Reibstein
Survey.

Accordingly, the Commission holds that Respondents’
misleading claims were material. ™

VII.  First Amendment Analysis

Respondents contend that a finding of liability would violate
the First Amendment. They argue that the ALJ ignored Supreme
Court case law that defines what it means for commercial speech
to be false or misleading. We disagree. As Respondents
acknowledge, see RA at 19, commercial speech must at least
“concern lawful activity and not be misleading” to qualify for
constitutional protection. Cent. Hudson Gas & Elec. Corp. v.
Pub. Serv. Comm’n, 447 U.S. 557, 566 (1980); see also, e.g., In re
R.M.J., 455 U.S. 191, 200 (1982) (“False, deceptive or misleading
advertising remains subject to restraint.”).

Respondents first contend that the Commission cannot
determine that ads are “actually misleading” unless there is
empirical or extrinsic evidence that consumers were deceived.
Next, Respondents contend that the FTC cannot judge an
advertisement to be “inherently misleading” on its face when the
ad states accurate and verifiable facts. Respondents then argue
that based on the evidence the Commission may only determine
that Respondents’ ads are “potentially misleading.” If the ads are
only potentially misleading, according to Respondents’ logic, then
precedent establishes that, at most, the FTC could require limited
disclaimers that are tailored to satisfy the test in Central Hudson,
because a disagreement about the meaning of scientific evidence
cannot justify a bar of Respondents’ health claims. We address
Respondents’ arguments in turn.

* In light of this conclusion based on the foregoing considerations that
Respondents’ claims were important to consumers in making purchasing
decisions, the Commission need not decide whether the OTX A&U Study or
the Zoomerang study, on which Complaint Counsel relies, offer further
evidence of materiality.
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A. Actually Misleading

Contrary to Respondents’ claim, empirical or extrinsic
evidence is not necessarily required for the Commission to
conclude that Respondents’ ads are actually misleading.
Respondents mischaracterize the law in arguing that the
Commission is limited to finding an advertisement is actually
misleading only in instances where extrinsic or empirical
evidence exists of actual deception. In terms of First Amendment
jurisprudence, the Commission’s determination of whether
particular ads establish that the ads are “actually misleading” does
not require extrinsic or empirical evidence. See Kraft, Inc., 970
F.2d at 319, 325 (in a case where “the Commission found implied
claims based solely on its own intuitive reading of the ads
(although it did reinforce that conclusion by examining the
proffered extrinsic evidence),” explaining “[t]Jo begin with, the
Commission determined that the ads were actually misleading,
not potentially misleading, thus justifying” the Commission’s
remedy); Daniel Chapter One, 2009 WL 5160000 at *20, n.2
(explaining “implied claims . . . have been specifically
adjudicated in the present case to be actually misleading” in a case
where Complaint Counsel did not introduce extrinsic evidence).

Just as in Kraft and Daniel Chapter One, in this case, the
Commission’s findings based on its own expertise — Respondents
disseminated advertising or promotional material that contained
implied claims, Respondents lacked substantiation to support
those claims, and the claims are material — legally establish that
Respondents’ advertising is actually misleading. Here, in 34 ads,
Respondents represented to consumers that clinical studies proved
that the Challenged POM Products treat, prevent or reduce the
risk of heart disease, prostate cancer, or ED when, in fact, well-
controlled clinical studies did not establish such efficacy for the
particular diseases; these claims that clinical research or studies
proved the efficacy of the Challenged POM Products were false.
Therefore, Respondents’ ads were deceptive and actually
misleading. In addition, in 36 ads, Respondents represented that
the Challenged POM Products treat, prevent or reduce the risk of
heart disease, prostate cancer, or ED when Respondents did not
possess a reasonable basis to support such claims. Again,
Respondents’ ads are deceptive as a matter of law. See FTC v.
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Direct Mktg. Concepts, Inc., 624 F.3d 1, 8 (Ist Cir. 2010)
(“Where the advertisers lack adequate substantiation evidence,
they necessarily lack any reasonable basis for their claims. And
where the advertisers so lack a reasonable basis, their ads are
deceptive as a matter of law.”) (citation omitted).

The proposition that the First Amendment requires extrinsic
evidence in every case has been raised and rejected by the
Supreme Court and courts of appeals. See, e.g., Zauderer, 471
U.S. at 652-53 (stating that no First Amendment concerns are
raised when facially apparent claims are found without
“conduct[ing] a survey of the . . . public” to determine that an ad
is misleading); Kraft, Inc., 970 F.2d at 321 (“Kraft’s first
amendment challenge is doomed by the Supreme Court’s holding
in Zauderer, which established that no first amendment concerns
are raised when facially apparent implied claims are found
without resort to extrinsic evidence.”); Daniel Chapter One, 2009
WL 5160000 at *14-15 (“Respondents repeatedly assert . . . the
ALJ was obliged by the Due Process Clause and the First
Amendment of the Constitution to consider ‘extrinsic’ evidence.
More specifically, Respondents claim that ‘Complaint Counsel
should have been required to produce evidence that consumers
were actually misled by Respondents’ promotional efforts and
representations[.]’ . . . That is not the law. Federal courts have
long held that the Commission has the common sense and
expertise to determine ‘what claims, including implied ones, are
conveyed in a challenged advertisement, so long as those claims
are reasonably clear.””) (citation omitted). Indeed, even the case
which Respondents cite for their claim that empirical evidence is
necessary, Peel v. Att’y Registration & Disciplinary Comm’n, 496
U.S. 91 (1990), relied on a facial analysis of the ads — not
empirical evidence — to find that the ads were not actually
misleading. 1d. at 105-06 (describing evaluations and explaining
“two state courts that have evaluated lawyers’ advertisements of
their certifications as civil trial specialists by NBTA have
concluded that the statements were not misleading or deceptive on
their face, and that, under our recent decisions, they were
protected by the First Amendment”) (emphasis added).

Once the Commission has determined that Respondents’ ads
are actually misleading, no further analysis is necessary because
misleading commercial speech is not protected by the First



POM WONDERFUL LLC 67

Opinion of the Commission

Amendment. Each of the cases cited by Respondents
acknowledges that ‘[t]he Federal Government [is] free to prevent
the dissemination of commercial speech that is false, deceptive, or
misleading.” Zauderer, 471 U.S. at 638. The three-part analysis
for determining whether regulation of commercial speech is
constitutional under Central Hudson — whether the regulation is
based on a substantial governmental interest, whether the
regulation directly advances the governmental interest asserted,
and whether the regulation is not more extensive than necessary to
serve that interest — is applicable only if a threshold inquiry
determines that the speech in question is not false or misleading.
See Cent. Hudson Gas & Elec. Corp., 447 U.S. at 566; Edenfield
v. Fane, 507 U.S. 761, 768 (1993); Daniel Chapter One, 2009
WL 5160000 at *19-20. We nonetheless address Respondents’
additional First Amendment arguments.

B. Inherently Misleading

Respondents contend that “an advertisement cannot be
inherently misleading on its face when it states objectively
accurate and verifiable facts,” but also admit “[a]n advertisement
that states accurate and verifiable facts may, in some instances, be
potentially misleading.” RA at 20. Indeed, Respondents’
admission is the more accurate description of the law. Courts
have regularly found “that even literally true statements can have
misleading implications” and challenging such deception does not
violate the First Amendment. Kraft Inc., 970 F.2d at 322 (citing
Zauderer, 471 U.S. at 652; Thompson Med. Co., 791 F.2d at 197,
Removatron Int’l Corp., 111 F.T.C. at 292-95; Am. Home Prods.
Corp., 695 F.2d at 687).

It appears that Respondents’ argument is that when addressing
advertising that is considered inherently misleading on its face,
each element of the ad is to be evaluated in isolation for its
accuracy. The cases that Respondents cite — R.M.J., 455 U.S. at
205, Zauderer, 471 U.S. at 645; Peel, 496 U.S. at 100; Ibanez v.
Fla. Dep’t of Bus. & Prof’l Regulation, Bd. of Accountancy, 512
U.S. 136, 144 (1994) — addressed bans on statements in
professional advertising where the regulatory bodies found
advertising to be misleading based on simple affirmative
representations, such as stating the jurisdictions where the
attorney was licensed or certifications that the attorney held. The
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Court struck down the regulations because it found that, for
example, so long as the attorney was still licensed in the
jurisdiction, providing the information to the public was not
misleading because consumers could easily confirm the licensing
or certification.

Respondents assert that the statements in their ads also are
objectively accurate and verifiable facts. Respondents point to
statements in their ads that the Challenged POM Products are high
in antioxidants and to the citations of their studies to explain that
the studies were conducted by world-renowned researchers, the
results were published in peer-reviewed journals, and the
statements about the disease-specific findings as proof the
statements, like those in R.M.J., are objectively are accurate and
verifiable. We agree that many of the facts in Respondents’ ads
are verifiable. However, there are many omissions of material
facts in Respondents’ ads that consumers cannot verify
independently. For example, consumers cannot verify that one of
the five studies referenced in the ads, IDF 126, was rejected as an
abstract by the American Heart Association and was rejected by
the Journal of the American Medical Association because of
shortcomings of the research, and was only accepted for
publication in the American Journal of Cardiology without peer
review. IDF 816-818. Similarly, consumers could not verify that
the results of a much larger, well-designed, well-controlled study
— the Davidson CIMT Study, which was completed in 2006 and
showed, at most, a 5% decrease in arterial plaque in some patients
measured at an interim point — were inconsistent with the
statement in ads running through 2009 (e.g., CX0029, CX0280,
CX0328/CX0331/CX0337, CX0473) that asserted “Pomegranate
juice consumption resulted in significant reduction in IMT
(thickness of arterial plaque) by up to 30% after one year” based
on the unblinded Aviram CIMT/BP study because Respondents
delayed publication of the negative results. See CX0716 at 0033
(under study protocol, Respondents’ approval was needed to
present results of the study); S. Resnick, Tr. 1685-96 (explaining
that Davidson was denied authorization to submit study results to
the American Heart Association meeting in 2007 because of the
study’s inconsistent findings, but later allowing Davidson to
submit the study for publication in 2008); CX1336 at 144, 165-
68, 180-81 (Davidson Dep.). We conclude that many of
Respondents’ representations are qualitatively different from the
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verifiable statements in the professional advertising cases that
Respondents cite.

C. Potentially Misleading

Finally, Respondents argue that, because their ads are not
actually misleading or inherently misleading, a position that this
opinion has already rejected, then their ads can only be evaluated
as potentially misleading, and potentially misleading commercial
speech cannot be prohibited. Respondents assert that the D.C.
Circuit’s holding in Pearson v. Shalala, 164 F.3d 650 (D.C. Cir.
1999), leads to the conclusion that Respondents’ representations
cannot be banned on the basis of a genuine dispute about the level
or meaning of scientific evidence. We do not interpret Pearson v.
Shalala to preclude us from finding that Respondents’ claims are
misleading because they lack substantiation, even if the
Commission’s conclusion were evaluated as a finding that
Respondents’ ads are potentially misleading, rather than actually
misleading.

In Pearson, manufacturers of dietary supplements sought pre-
approval from the FDA for four health claims that the
manufacturers wanted to make in labeling for their products. The
FDA refused to approve the claims on the grounds that they were
not supported by the “significant scientific agreement” standard of
evidence under that agency’s regulatory scheme. The FDA,
consistent with agency practice, refused to consider the
manufacturers’ argument that the use of disclaimers could prevent
these four health claims from being misleading. On appeal from a
district court decision upholding the constitutionality of the
FDA’s determination, the D.C. Circuit reversed. When
considering the government’s argument that health claims for
dietary supplements are potentially misleading to consumers if
significant scientific agreement does not support the claims, the
D.C. Circuit recognized that the government has a substantial
interest in ensuring the accuracy of consumer information in the
marketplace and that banning potentially misleading health claims
would appear to directly advance that interest. 1d. at 655-56. The
court, however, went on to hold that the government did not meet
its burden of proving that there was a reasonable fit between
banning these claims and the government’s interest in preventing
fraud. Id. at 657. The D.C. Circuit concluded that potentially
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misleading claims could be remedied by “prominent” disclaimers.
Id. at 658, 659.

In this case, we reviewed Respondents’ claims in light of any
disclaimers or disclosures that Respondents actually made in their
ads. Respondents’ disclaimers, disclosures, or qualifications to
their claims are much less that what the D.C. Circuit hypothesized
would be sufficient to prevent health claims with disputed
scientific support from being misleading.* If Respondents’ had
made disclaimers such as those described in Pearson (i.e., “the
evidence in support of this claim is inconclusive,” id. at 659), the
Commission would have considered the representations in the ads
in light of such statements. Without such disclaimers,
Respondents’ ads are deceptive and misleading.

In addition, the Commission’s approach to address misleading
advertising, which is a case-by-case adjudication after ads have
been disseminated, differs from regulatory efforts that prohibit
categories of speech or rely on prior approval of the language to
be used. The latter serve as illustrations of “bars” on commercial
speech and are inapplicable to the detailed ex post analysis we
engage in here, based on a full record about the ads in question.
See Kraft Inc., 970 F.2d at 317 (explaining that “a prophylactic
regulation applicable to all lawyers, completely prohibiting an
entire category of potentially misleading commercial speech” at
issue in Peel, is sufficiently distinct for constitutional purposes
from ““an individualized FTC cease and desist order prohibiting a
particular set of deceptive ads”) (citation omitted); Daniel
Chapter One, 2009 WL 5160000 at *15 (citing Kraft, Inc. to
explain that FTC finding that ads are misleading in administrative
adjudication does not violate First Amendment). As the ALJ
explained in this case, “Respondents’ generalized assertion that
none of its commercial speech should be ‘barred’ is without merit.
Requiring adequate substantiation for advertising claims does not
‘bar’ commercial speech, but serves to prevent dissemination of
misleading claims.” ID at 323 n.32 (internal citation omitted).
The FTC’s case-by-case adjudication, which examines whether an

** Commissioner Ohlhausen’s view is that, with regard to some exhibits,
the Respondents included sufficient qualifying language to at least raise the
need for extrinsic evidence before finding implied misleading claims. See
Commissioner Ohlhausen’s Concurring Statement.
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advertiser made limited claims or provided appropriate
disclaimers, neither bars nor discourages the free flow of
commercial speech that would expand consumer knowledge
regarding the goods and services available in the market.

VIII. Fifth Amendment Analysis

In Respondents’ Answering Brief, Respondents argue for the
first time that a finding that RCTs are required to substantiate
Respondents’ claims violates constitutional due process principles
because the Commission would be retroactively applying a
standard that deviates from the Commission’s current approach
articulated in both FTC policy statements and case law. RAns at
24-28. As set forth above, the Commission finds that the required
substantiation for Respondents’ disease claims about the
Challenged POM Products is RCTs. Given that this
substantiation finding is a fact-based determination based on the
experts’ opinion of what constitutes competent and reliable
scientific evidence for the claims at issue, and that basing this
factual determination on expert testimony follows clearly
established legal precedent, we reject Respondents’ claim that
such a finding raises due process concerns.

“A fundamental principle in our legal system is that laws
which regulate persons or entities must give fair notice of conduct
that is forbidden or required. This requirement of clarity in
regulation is essential to the protections provided by the Due
Process Clause of the Fifth Amendment.” FCC v. Fox Television
Stations, Inc., 132 S. Ct. 2307, 2317 (2012) (citations omitted). A
number of the Commission’s policy statements provide support
for the principle that determining what constitutes sufficient
substantiation for particular claims is a fact-based analysis that
rests in large part on scientific expert opinion. The Substantiation
Statement discusses the fact that extrinsic evidence may be useful
to determine the proper level of substantiation (including expert
testimony or consumer surveys) regarding substantiation of
implied efficacy claims: “Extrinsic evidence, such as expert
testimony or consumer surveys, is useful to determine what level
of substantiation consumers expect to support a particular product
claim and the adequacy of evidence an advertiser possesses.”
Substantiation Statement, 104 F.T.C. at 840. The Food
Advertising Statement provides additional (and more detailed)
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support for the Commission’s reliance on competent and reliable
scientific evidence and expert determination of what constitutes
such evidence for particular claims:

Like FDA, the Commission imposes a rigorous substantiation
standard for claims relating to the health or safety of a product,
including health claims for food products. The Commission’s
standard that such claims be supported by “competent and reliable
scientific evidence” has been more specifically defined in
Commission orders addressing health claims for food products to
mean:

tests, analyses, research, studies or other evidence based on
the expertise of professionals in the relevant area, that have
been conducted and evaluated in an objective manner by
persons qualified to do so, using procedures generally
accepted in the profession to yield accurate and reliable
results.

Thus, both the Commission and FDA look to well-designed
studies, including clinical research and other forms of
reliable and probative scientific evidence, in evaluating
health claims for foods. (footnotes omitted).

In evaluating health claims, the Commission looks to a
number of factors to determine the specific level of
scientific support necessary to substantiate the claim.
Central to this analysis is an assessment of the amount of
substantiation that experts in the field would consider to be
adequate. =~ The Commission regards the ‘“significant
scientific agreement” standard, as set forth in the NLEA
and FDA’s regulations, to be the principal guide to what
experts in the field of diet-disease relationships would
consider reasonable substantiation for an unqualified health
claim.

Food Advertising Statement at § IV.A; see also id. at n.79 (“This
approach is consistent with the Commission’s approach to
evaluating the substantiation for claims made for drug products
and medical devices regulated by FDA.”).

A number of cases and Commission decisions reiterate the
principle that the proper level of substantiation is a factual
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determination which is rooted in a reliance on expert testimony.
See, e.g., Bristol-Myers Co., 102 F.T.C. at 332-38; QT, Inc., 448
F. Supp. 2d at 961-62. Of particular relevance to this case is
Thompson Medical Company, where the Commission applied the
Pfizer factors to determine that well-controlled clinical tests (or
RCTs) were required as a reasonable basis for efficacy claims
regarding a topical analgesic. Thompson Med. Co., 104 F.T.C. at
826. In addition to determining that the type of claim made, as in
this matter, was one “whose truth or falsity would be difficult or
impossible for consumers to evaluate by themselves,” the
Commission determined that experts in the field would require
well-controlled clinical trials as reasonable substantiation for the
efficacy of an analgesic. Id. at 822.

In sum, the Commission’s determination that RCTs are
required to substantiate Respondents’ disease claims is founded
on the well-established principle that determining the proper level
of substantiation is a fact-based and case-specific analysis based
on expert testimony as to what constitutes competent and reliable
scientific evidence for the claims at issue. Respondents were on
notice of this long-standing standard. Therefore, our decision in
this case does not raise due process concerns.

IX. Media Interviews

The four media interviews in question on appeal include
appearances by Mrs. Resnick on The Martha Stewart Show and
The Early Show, sharing recipes and marketing ideas related in
part to POM; a magazine interview with Mrs. Resnick in
Newsweek, in part promoting the sale of her book about the POM
business; and a television interview with Mr. Tupper on FOX
Business discussing the current relevance of the pomegranate and
pomegranate juice. ID at 208.

The ALJ found that the four media interviews challenged by
Complaint Counsel do not constitute advertisements within the
meaning of the FTC Act so that the Initial Decision does not
evaluate whether any claims made during the interviews are
deceptive or misleading. ID at 210. We do not adopt the
predicate for the ALJ’s ruling — that the media interviews must be
advertisements (rather than deceptive commercial speech more
broadly) in order to form the basis for liability under Section 5 of
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the FTC Act. Instead, given the limited evidence regarding the
circumstances surrounding the context of these interviews and the
numerous other deceptive claims made by Respondents, the
Commission declines to base liability on the four media
interviews in question.

In focusing solely on whether or not an advertisement must be
paid for in order to fall within the scope of Section 12 as
“advertisements,” the ALJ did not consider whether statements
made during the media interviews violate Section 5 of the FTC
Act as deceptive commercial speech.® Section 5(a)(2) of the
FTC Act states, “[tlhe Commission is hereby empowered and
directed to prevent persons, partnerships, or corporations . . . from
using unfair methods of competition in or affecting commerce and
unfair or deceptive act or practices in or affecting commerce.” In
order to determine as a preliminary matter whether respondents
are engaging in commercial speech, we consider a number of
factors.

In In re R.J. Reynolds Tobacco Company, 111 F.T.C. 539, 547
(1988), the Commission held that respondents’ advertisement
discussing a “scientific study” that allegedly assessed the hazards
of cigarette smoking constituted deceptive commercial speech,
reversing the ALIJ’s ruling granting respondents’ motion to
dismiss on the grounds that the advertisement did not constitute
commercial speech. In considering whether the advertisement
constituted commercial speech, the Commission considered (1)
the content of the speech, i.e., whether it contained a message
promoting the demand for a product or service; (2) whether the
speech referred to a specific product or service; (3) whether the

3 Notwithstanding Respondents’ claims to the contrary, deceptive
commercial speech is not constitutionally protected. See Cent. Hudson Gas &
Elec. Corp., 447 U.S. at 566 (“For commercial speech [to be protected by the
First Amendment], it at least must concern lawful activity and not be
misleading.”). Where the Commission finds that claims disseminated through
commercial speech lack proper substantiation, such findings establish as a
matter of law that such claims are deceptive and thus not protected by the First
Amendment. See Direct Mktg. Concepts, Inc., 624 F.3d at 8 (“Where the
advertisers lack adequate substantiation evidence, they necessarily lack any
reasonable basis for their claims. And where the advertisers so lack a
reasonable basis, their ads are deceptive as a matter of law.”) (citation omitted).
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speech included information about attributes of a product or
service, such as type, price, or quality, including information
about health effects associated with the use of a product; (4) the
means used to publish the speech, including whether it is paid-for
advertising; and (5) the speaker’s economic or commercial
motivation. Id. at 544-46. The Commission stated:

Evidence that may be relevant to deciding whether the
Reynolds advertisement is commercial speech includes
facts concerning the publication or dissemination of the
advertisement, such as whether it was paid-for, where and
in which publications it was disseminated, whether it was
placed in editorial space (such as an op-ed page) or
advertising space in the publication, whether it was
prepared as a letter to the editor, whether it was sent to
representatives of the media for selection on merit by
editorial boards, and to whom it was disseminated outside
the media.

Evidence about the promotional nature of the advertisement
also may be relevant. Therefore, it might be useful to
consider the circumstances surrounding the development of
the advertisement, such as whether it was targeted to
consumers or legislators; whether it was intended to affect
demand for Reynolds’ cigarettes or brands or to affect
particular legislative or regulatory proposals; whether the
advertisement was subjected to copy testing or to review by
focus groups and, if so, the nature of the questions used in
the copy tests or focus group sessions; and the results of
those procedures both in terms of what they showed and
what changes, if any, Reynolds made in response to those
showings. Evidence relating to the message(s) Reynolds
itself intended to convey through the advertisement also
may be relevant. In addition, Reynolds' share of the
cigarette market may be relevant to deciding whether
including a brand name reference is a prerequisite to a
determination = that the advertisement constitutes
commercial speech.

Id. at 550. In other words, the evidence considered by the
Commission in R.J. Reynolds Tobacco Company focuses in large
part on the “means” used to publish the speech, as well as where
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and in which publications it was disseminated and where it was
placed within such publications. These factors may apply
differently when determining whether statements fall within the
definition of commercial speech outside of the advertising
context. Compare Cent. Hudson Gas & Elec. Corp., 447 U.S. at
562-563 (“‘commonsense’ distinction between speech proposing
a commercial transaction, which occurs in an area traditionally
subject to government regulation, and other varieties of speech”)
with id. at 546 (discussing case decided by Court on the same day,
Consol. Edison Co. v. Public Serv. Comm’n, 447, U.S. 530, 544
(1980), holding that “[PSC]’s suppression of bill inserts that
discuss controversial issues of public policy directly infringes the
freedom of speech protected by the First and Fourteenth
Amendments.”); see also Oxycal Labs. v. Jeffers, 909 F. Supp.
719, 724 (S.D. Cal. 1995) (denying request for injunction
pursuant to the Lanham Act after determining that statements in a
book about the carcinogenic effects of plaintiffs’ vitamins did not
constitute commercial speech even though the book also
promoted defendants’ products: “The Court finds that the main
purpose of [defendant’s] Book is not to propose a commercial
transaction, and [defendant’s] writing is not solely related to the
economic interests of the speaker and its audience.”).

The factual record in this case, however, lacks evidence about
several of the commercial speech factors described in R.J.
Reynolds Tobacco Company. Specifically, in considering the
“means” by which such statements were made, we consider that
these statements were made in the context of much longer
interviews with the media, that the interviewer rather than the
interviewee may have a certain amount of control over the content
of the speech based on the content of the questions, and that the
interviewer may have his or her own agenda that does not focus
on advancing the commercial interests of Respondents. Here, the
record is devoid of answers to key questions. The record does not
reveal, for example, whether and how each of these interviews
came to pass or any understanding between the media
organizations and Respondents regarding the content of the
interviews. Also lacking in the record is evidence about how the
media interviews were arranged or procured, and whether
Respondents paid for them. These factors are not necessarily all
required or dispositive, and may be considered on a sliding scale.
However, absent answers to these questions, we cannot make an
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informed determination with respect to the media interviews at
issue.

Moreover, in light of the number of deceptive claims made in
the other challenged exhibits by Respondents, we need not base
Respondents’ liability in this case on these four media
appearances. We follow a precedent of restraint exhibited in other
decisions where liability has been found on other grounds. In re
Rubbermaid, 87 F.T.C. 676, 1976 WL 179998 at *20 (F.T.C. Apr.
13, 1976) (“Because we have found the contracts to be generally
violative of Section 5 [as alleged in Count I’s charge of illegal
price maintenance], there is no need to reach Count II’s charge of
violations with regard to transactions between certain States, and
we decline to do so.”).

X. Remedy
A. Cease and Desist Order

The ALJ determined that a cease and desist order is warranted
against all Respondents, finding that Respondents’ conduct is
transferable, serious, and deliberate. ID at 309-13. On appeal,
Respondents argue that injunctive relief is not warranted with
respect to the Challenged POM products because POM has
already stopped running the ads found to contain claims. In
addition, Respondents argue that the remedy is not necessary
because they began implementing a new review process for POM
ads in 2006 and only a handful of ads and web captures of
offending claims were made after that implementation. RA at 39-
40. At the outset, the Commission rejects Respondents’ argument
that a cease and desist order is not warranted because some of the
advertisements, representing a small subset of the advertisements
that the Commission finds to contain false or misleading claims,
were issued in or prior to 2006. The Commission also agrees with
the ALJ’s conclusion that a cease and desist order is appropriate
with respect to all Respondents and adopts the ALJ’s findings
with respect thereto.

In considering whether a cease and desist order is appropriate,
the Commission must determine that an order is both sufficiently
clear and reasonably related to the unlawful practices at issue.
See Colgate-Palmolive Co., 380 U.S. at 392, 394-95.
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Specifically, when determining whether an order is reasonably
related to the unlawful practices, the Commission should consider
“(1) the seriousness and deliberateness of the violation; (2) the
ease with which the violative claim may be transferred to other
products; and (3) whether the respondent has a history of prior
violations.” Stouffer Foods Corp., 118 F.T.C. at 811; see also
Telebrands Corp., 457 F.3d 354, 358 (4th Cir. 2006); Kraft, Inc.,
970 F.2d at 326. “The reasonable relationship analysis operates
on a sliding scale — any one factor’s importance varies
depending on the extent to which the others are found. . . . All
three factors need not be present for a reasonable relationship to
exist.” Telebrands Corp., 457 F.3d at 358-59.

We agree with the ALJ’s conclusion that Respondents’ actions
were serious and deliberate. Respondents claimed the Challenged
POM Products treat, prevent or reduce the risk of heart disease,
prostate cancer, or ED. Respondents made serious yet
unsupported claims about three diseases, some of which can be
life-threatening. Respondents also made numerous deceptive
representations and were aware that they were making such
representations despite the inconsistency between the results of
some of their later studies and the results of earlier studies to
which Respondents refer in their ads. See supra Section V; see
also Standard Qil Co. v. FTC, 577 F.2d 653, 662 (9th Cir. 1978)
(“Among the circumstances which should be considered in
evaluating the relation between the order and the unlawful
practice are whether the respondents acted in blatant and utter
disregard of the law.”).

The Commission finds that a greater number of ads than those
identified by the ALJ convey the claims alleged by Complaint
Counsel. Nevertheless, injunctive relief, such as that ordered by
Judge Chappell, is justified even if based only on the smaller
number of ads where the ALJ found Respondents conveyed the
claims. Thus, whether based on the ALJ’s findings or our
findings, Complaint Counsel has demonstrated that Respondents
disseminated numerous advertisements making the claims alleged
in the Complaint. It is unnecessary to find that all of the
challenged ads made the alleged claims in order to warrant
injunctive relief for deceptive advertising. Bristol-Myers Co., 102
F.T.C. at 321 n.5 (“Although we find a smaller number of
violative ads than did the ALJ, there is certainly an adequate
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number to support the order . . . .”); Fedders Corp. 85 F.T.C. 38,
71-72 (1975) (“The Commission has previously issued orders in
cases involving no more than one or a few deceptive
advertisements.”).

We also agree with the ALJ’s conclusion that the kind of
claims made by Respondents in this case would be transferable to
other products. A violation is transferrable where other products
could be sold utilizing similar techniques. Colgate-Palmolive
Co., 380 U.S. at 394-95; Sears, Roebuck & Co. v. FTC, 676 F.2d
385, 392, 394-95 (9th Cir. 1982). Here, Respondents could use
similar marketing techniques to make disease claims about other
food products, including the other food products Respondents
currently sell. By way of analogy, in the context of drug products,
“misrepresenting that doctors prefer a product, or that tests prove
the product’s superiority, is a form of deception that could readily
be employed for any non-prescription drug product.” Am. Home
Prods. Corp., 695 F.2d at 708; see also Daniel Chapter One, 2009
WL 2584873 at *104 (“In this case, the claims that the
Challenged Products prevent, treat, or cure cancer, and the use of
testimonials by doctors and consumers to make such claims, could
readily be employed for any dietary supplement.”). Although, as
set forth by the ALJ, Respondents do not have a history of prior
violations, ID at 314, the other factors strongly weigh in favor of
restraining Respondents’ conduct in the future.

B. Fencing-In Provisions

It is well established that the Commission may issue orders
containing fencing-in provisions, that is, “provisions that are
broader than the conduct that is declared unlawful.” Telebrands
Corp., 457 F.3d at 357 n.5; see also, e.g., Colgate-Palmolive Co.,
380 U.S. at 394-95; FTC v. Ruberoid Co., 343 U.S. 470, 473
(1952). As the Supreme Court recognized in Ruberoid, the
Commission’s orders need not be restricted to the “narrow lane”
of a respondent’s past actions; the Commission may effectively
“close all roads to the prohibited goal, so that its order may not be
by-passed with impunity.” Ruberoid Co., 343 U.S. at 473.

Consequently, the Order we impose applies to the Challenged
POM Products as well as to any other food, drug, or dietary
supplement products sold by POM and the other Roll entities. See
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Order, Definitions, 9 4 (“Covered Product” means any food, drug,
or dietary supplement, including, but not limited to the POM
Products.”). Courts have agreed that fencing-in provisions that
extend to products beyond those involved in the violations are
appropriate. See, e.g., Colgate-Palmolive Co., 380 U.S. at 394-
95; Telebrands Corp., 457 F.3d at 361-62; Kraft, Inc., 970 F.2d at
326-27; Am. Home Prods. Corp., 695 F.2d at 704-10. As our
prior analysis indicated, and as the ALJ recognized, the kind of
claims made by Respondents in this case would easily be
transferable to other products. See discussion supra, Section X.A;
ID at 310-12. As the ALJ explained, it is not material that the
Challenged POM Products are only a small portion of the
products sold by Respondents when the advertising claims made
for the Challenged POM Products are readily transferable to the
other categories of products covered by the Order, particularly
when Respondents have acknowledged that they have sponsored
research of the health benefits of other products they sell, such as
Wonderful Pistachios and FIJI Water. See ID at 311.

In addition, we hold that the Respondents must have at least
two RCTs before making any representation regarding a product’s
effectiveness in the diagnosis, treatment, or prevention of any
disease.’® See Order, Part I. Although we did not need to decide

3% Commissioner Ohlhausen disagrees with the majority’s view that two
RCTs are warranted in the order as fencing-in relief. She would require only
one RCT and would regard that study in view of other available scientific
evidence. Requiring a second RCT is not reasonably related to the violations at
issue in this case because a second study would not cure any particular
statistical or methodological problems. As stated in Section I of this opinion,
the Commission did not reach the question of the number of trials that are
needed to establish liability. Repetition or replication of poorly designed
studies does not make those studies sound. Moreover, although it might
provide the Commission with some subjective comfort, requiring two RCTs
does so at the expense of limiting consumer access to potentially useful
information. The product at issue is an admittedly safe food product — a type of
fruit juice. To set an unnecessarily high bar for such a product is in tension
with the balanced approach to substantiation set forth in the Commission’s own
Pfizer factors and with our policy commitment to avoid imposing “unduly
burdensome restrictions that might chill information useful to consumers in
making purchasing decisions.” FTC Staff Comment Before the Food and Drug
Administration In the Matter of Assessing Consumer Perceptions of Health
Claims, Docket No. 2005N-0413 (2006), available at
http://www.ftc.gov/be/V060005.pdf. To set an especially high bar without an
adequate rationale also raises First Amendment concerns. As the court in



http://www.ftc.gov/be/V060005.pdf

POM WONDERFUL LLC 81

Opinion of the Commission

how many RCTs are necessary to substantiate Respondents’
disease claims in order to establish liability, we specify a two
RCT requirement in the Order for two reasons.

First, such a requirement is consistent with Commission
precedent, see Thompson Med. Co., 104 F.T.C. at 831-32 (“no
lesser standard than two well-controlled clinical tests is
appropriate as a general rule for any analgesic product”), and
expert testimony in the record before us recognized the need for
consistent results in independently-replicated studies. As one
expert explained, “[e]ven with the safeguards contained in an
RCT, the results contained in any one study may be due to chance
or may not be generalizable due to the uniqueness of the study
sample.” See CX1291 at 14-15 (Sacks Expert Report); Sacks, Tr.
1446-47.

Second, Respondents have a demonstrated propensity to
misrepresent to their advantage the strength and outcomes of
scientific research, as reflected by our conclusion that they made
false and misleading claims about serious diseases, including
cancer, in a number of the advertisements before us. Like the
ALJ, see ID at 312, the Commission finds that Respondents have
engaged in a deliberate and consistent course of conduct — no
mere isolated incident or mistake — in deceptively touting the
Challenged POM Products’ purported ability to affect diseases
and the scientific studies ostensibly showing such effects. To
ensure that Respondents do not bypass our order, we therefore
require that they have two substantiating RCTs before they again
advertise that one of their products prevents, reduces the risk, or
treats any disease.

In imposing a requirement of two RCTs, we reject Complaint
Counsel’s argument that our Order should prohibit Respondents
from making disease-related establishment and efficacy claims
about the Challenged POM Products unless such claims are pre-
approved by the FDA. According to Complaint Counsel, FDA
pre-approval would be reasonably related to the challenged acts

Pearson noted, “[tlhe government insists that . . . the commercial speech
doctrine does not embody a preference for disclosure over outright suppression.
Our understanding of the doctrine is otherwise.” Pearson, 164 F.3d at 657
(citing Bates v. State Bar of Arizona, 433 U.S. 350 (1977)).
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“[blecause the level of evidence required to support disease
treatment, prevention, and reduction of risk claims found in this
matter are similar to FDA’s evidentiary standards[.]” CCA at 37-
38. We agree with the ALJ’s conclusion, see ID at 317, that FDA
pre-approval is not warranted as part of the remedy in this case.

Complaint Counsel argues that requiring FDA pre-clearance
before Respondents may again advertise that their products treat,
prevent, or reduce the risk of a disease would offer a number of
benefits, including a clear, bright-line standard that would be easy
to enforce and, at the same time, provide -certainty for
Respondents. CCA at 41. The order we issue today sufficiently
accomplishes those goals by requiring at least two RCTs.*’

The requirement for two RCTs in Part I of the Order applies
only to claims for disease prevention, risk reduction, and
treatment; future representations relating to efficacy or health
benefits of covered products that fall short of disease claims are
covered by Part IIl of the Order. That provision requires
substantiation consisting of competent and reliable scientific
evidence (as defined in that Part), that must be sufficient in
quality and quantity when considered in the light of the entire
body of relevant and reliable scientific evidence, to substantiate
that the representation is true.

C. Appropriateness of Applying the Final Order to Matthew
Tupper

Respondent Matthew Tupper argues that he should not be held
individually liable or subject to any order in this case. We agree
with the ALJ’s legal conclusions and factual findings holding
Matthew Tupper individually liable and determining that he
should be subject to a Final Order along with the other
Respondents.

Courts and the Commission consistently have held that to find
an individual liable for deceptive acts or practices, the individual

37 In exercising its substantial discretion to fashion relief appropriate to the
circumstances of a particular case, the Commission has in several settlements
of false advertising claims imposed a FDA pre-approval requirement. Our
ruling today does not foreclose that we may again conclude, in an appropriate
case, that FDA pre-approval would be an appropriate remedy.
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must either have participated directly in or had the authority to
control the acts or practices at issue; both participation and control
are not required. See QT, 512 F.3d at 864 (“[The individual
respondent] not only participated in the false promotional
activities but also had the authority to control them. Either
participation or control suffices.”); FTC v. Freecom Commc’ns,
Inc., 401 F.3d 1192, 1204 (10th Cir. 2005) (“To justify the
imposition of injunctive relief against [an] individual, the FTC is
required to show the individual participated directly in the
business entity’s deceptive acts or practices, or had the authority
to control such acts or practices.”); FTC v. Publ’g Clearing
House, Inc., 104 F.3d 1168, 1170 (9th Cir. 1997); FTC v. Amy
Travel Serv. Inc., 875 F.2d 564, 573 (7th Cir. 1989); FTC v.
Consumer Alliance, Inc., 2003 WL 22287364 at *5 (N.D. Il
Sept. 30, 2003).

Even though participation and control are not both required,
the record shows that Mr. Tupper both participated directly in and
had the authority to control the acts or practices at issue.

With respect to his participation in the acts at issue, Mr. Tupper
“implement[ed] POM’s direction with regard to health benefit
advertising and the use of science in connection with the
advertising.” ID at 305; IDF 51. Mr. Tupper participated in
meetings reviewing advertising concepts and content, and
reviewed, edited, and in some cases had the final say on
advertising concepts and advertising copy. ID at 305; IDF 156,
160, 162, 1410, 1416, 1419-20. Mr. Tupper also participated in
reviewing creative briefs, providing specific medical language for
use in advertisements, drafting magazine cover wraps found by
the ALJ (and here by the Commission) to have made the claims
alleged by Complaint Counsel, and reviewing press releases. ID
at 305; IDF 306-10, 581, 1417, 1421, 1430-31. Mr. Tupper was
heavily involved in the direction of POM’s medical research. 1D
at 305; IDF 53, 119, 142, 144, 1412, 1424-29. Mr. Tupper, in his
capacity as an officer of POM, also had the authority to control its
challenged practices. ID at 306-07 (“in his capacity as an officer
[of POM], Mr. Tupper, together with others, formulated, directed,
or controlled the policies, acts, or practices of POM.”); IDF 37-
38, 42. Mr. Tupper managed the day-to-day affairs of POM,
including its marketing team, oversaw and administered its
budget, signed checks and contracts on behalf of the company,
and had the authority to determine which advertisements should
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run. ID at 306; IDF 25, 44, 45, 1406. He also had numerous
employees report to him directly and had the authority to hire and
fire POM employees, including the head of POM’s marketing
department. ID at 306-07; IDF 46-50.

In sum, the ordered relief is reasonably related to the
deceptive acts and practices of all the Respondents, including Mr.
Tupper.

Conclusion

For all the foregoing reasons, we conclude that the
Respondents have violated Sections 5(a) and 12 of the FTC Act
and we affirm the ALJ’s finding as to liability. Consequently, we
issue a Final Order to address Respondents’ conduct.
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APPENDIX A
POM Claims Appendix'

Below we examine each of the advertisements and other
promotional materials challenged by Complaint Counsel and
explain our analysis of the net impression conveyed. We begin
with a discussion of recurring elements® found in a number of
these exhibits and then turn to our review of each challenged ad.

A. Recurring Elements

Medical Imagery, Symbols, and Terminology. Many of the
challenged ads include images and symbols strongly associated
with medicine, physicians, and equipment, among them the
caduceus symbol of the medical profession or the “x” in POMx
resembling the Ry abbreviation. These images and symbols
contribute to a net impression that certain ads conveyed the
disease-related claims challenged by Complaint Counsel. As
discussed below, even the use of medical imagery in a humorous
manner can buttress this message, such as a POM bottle turned
upside down appearing as an intravenous drip bag (Figure 5), a
POM bottle connected to electrocardiogram leads (Figure 6), and
a POM bottle inside a blood pressure cuff (Figure 11). Medical
terminology also contributes to a net impression that the ads
conveyed the challenged claims. In several challenged exhibits,
the use of the word “disease” as well as references to specific
diseases and disease symptoms (€.9., “cancer,” “prostate cancer,”
“erectile dysfunction,” “coronary heart disease,”
“atherosclerosis,” “high blood pressure,” “hardening of the
arteries,” and “stroke”) conveyed that the Challenged POM
Products treat, prevent or reduce the risk of disease.

' For most of the challenged advertisements, Commissioner Ohlhausen

agrees with the majority of the Commission about the claims conveyed.
However, as explained in her Concurring Statement, for some advertisements,
Commissioner Ohlhausen either did not find certain claims were made or
believes extrinsic evidence is necessary to determine whether consumers would
take away such claims.

2 .. .
The Commission reviewed each ad separately, however, and no

individual element should be necessarily construed as sufficient to convey a
claim. Instead, each element may contribute to an ad’s net impression in
combination with other elements as described for each ad in this Claims
Appendix.
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References to Medical Professionals, Scientific Studies,
and Medical Journals. References to physicians by name or to
FDA approval or review also contribute to the net impression that
the ads conveyed the challenged claims. Moreover, references to
medical studies, particular medical journals, or other types of
scientific evaluation helped convey the asserted efficacy and
establishment claims, as did the use of statements quantifying the
amount of money spent on research (e.g., “backed by $25 million
in vigilant medical research”). Further, the characterization of the
research specifically as “medical” (as opposed to simply
Aresearch” or even “nutritional research”) contributes to the net

impression that the ads conveyed the challenged claims.

Performance Results Requiring Scientific Measurement.
Several ads contain references to quantifiable results (e.g., “eight
ounces of POM a day can reduce plaque in the arteries by up to
30%!”). Such references tend to communicate that the product’s
attributes are supported by scientific research because a reduction
in the amount of plaque in an individual=s arteries cannot be

known through casual observation, i.e., it must be measured by a
medical professional.

Use of Humor. Contrary to Respondents’ assertion, the use
of lighthearted or humorous elements does not detract from the
substance of the claims conveyed by the challenged ads. For
instance, Figure 6 shows a bottle of POM Wonderful connected to
leads for an EKG, along with the title, “Amaze your cardiologist.”
The ad text further reads, “Ace your EKG . ... A glass a day can
reduce plaque by up to 30%! Trust us, your cardiologist will be
amazed.” While the depiction of the bottle of pomegranate juice
undergoing a medical test is meant to be humorous, the humorous
element includes medical imagery that reinforces the claims
conveyed by the text. Thus, the ad conveyed the net impression
that drinking POM will reduce plaque by up to 30% and produce
improvements measurable by an EKG that will be great enough in
magnitude to impress a cardiologist. Likewise, Figure 7 depicts a
bottle of POM in a noose, along with the headline “Cheat death”
and additional text that says “Dying is so dead ... POM
Wonderful ... has more antioxidants than any other drink and can
help prevent premature aging, heart disease, stroke, Alzheimer=s,
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even cancer . . . .” Again, while the depiction of the bottle in a
noose is meant to be humorous, it does not undercut the net
impression that drinking POM extends your life to the extent that
the drinker will “Cheat death.”

Qualifying Language. Many of the ads also include
adjectives attached to scientific claims (e.g., “emerging science
suggests,” “promising results,” “preliminary studies, ” “initial
scientific research”) (emphasis added). However, the
Commission does not find that these adjectives effectively qualify
the claims conveyed in the challenged ads, when viewed in the
context of each ad in its entirety.” For example, Figure 20 states
in part: “POM Wonderful 100% pomegranate Juice is supported
by $23 million of initial scientific research from leading
universities, which has uncovered encouraging results . . . .”
While the ad literally states that the research is “initial” and has
produced “encouraging results,” the references to the fact that the
research has taken place at “leading universities” and that it cost
$23 million overwhelm these qualifiers. Moreover, in ads
specifically discussing the results of scientific studies, simply
stating that the studies are “initial” or “hopeful” or “promising”
does not neutralize the claims made when the specific results are
otherwise described in unequivocally positive terms.  For
instance, Figures 25 and 28-32 state that “an initial UCLA study
on our juice found hopeful results for prostate health, reporting
‘statistically significant prolongation of PSA doubling times,’
according to Dr. Allen J. Pantuck in Clinical Cancer Research,
2006.” In these examples, the words “initial” and “hopeful” do
not undercut the message that the results of the study were
statistically significant and positive for PSA doubling times. The
application of these principles regarding qualifiers is consistent
with the Commission’s experience in other advertising contexts.
See, e.g., Guides Concerning Use of Endorsements and
Testimonials in Advertising, 16 C.F.R. " 255.2 (ads with

consumer endorsements will likely be interpreted as conveying
that the endorser=s experience is representative of what

*  Commissioner Ohlhausen’s view is that, in the context of certain

challenged ads, the use of these qualifiers warrant the introduction of extrinsic
evidence before the Commission can find that an advertisement conveys
establishment claims. See Commissioner Ohlhausen’s Concurring Statement.
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consumers will generally achieve, even when they include
disclaimers such as “Results not typical” and “These testimonials
are based on the experiences of a few people and you are not
likely to have similar results”);* and FTC Staff Report, Effects of
Bristol Windows Advertisement with an “Up To” Savings Claim
on Consumer Take-Away and Beliefs, (May 2012) available at
http://www.ftc.gov/opa/2012/06/uptoclaims.shtm (when
marketers use the phrase “up to” in their ads, such as making a
claim that consumers will save “up to 47%” in energy costs by
purchasing replacement windows, the qualifier does not affect
consumers’ overall takeaway that the percentage savings depicted
is typical of what they can expect to achieve).

B. Facial Analysis of Individual Exhibits

Figure 1. CXO0013: 2003 press release

The Commission adopts the findings and conclusions of the ALJ
with regard to CX0013. See ID at 99 416-420. Accordingly, we
conclude that this press release conveyed to at least a significant
minority of reasonable consumers that drinking eight ounces of
POM Juice daily treats, prevents or reduces the risk of heart
disease and that these claims have been scientifically established.

Figure 2. CX0016: “Drink and be healthy” print
advertisement

The Commission adopts the findings and conclusions of the ALJ
with regard to CX0016. See ID at 49 290-296. Accordingly, we
conclude that CX0016 conveyed to at least a significant minority
of reasonable consumers that drinking eight ounces of POM Juice
daily prevents or reduces the risk of heart disease and that these
claims have been scientifically established.

Figure 3. CX0029: “10 out of 10 People” print advertisement
The Commission adopts the findings and conclusions of the ALJ
with regard to CX0029. See ID at 99 297-299, 301-305.
Accordingly, we conclude that CX0029 conveyed to at least a
significant minority of reasonable consumers that drinking eight

* In Commissioner Ohlhausen’s view, the use of qualified terms such as
“preliminary studies,” or “initial studies” in the main text of an ad is
significantly different than including a disclosure like “results not typical” in
small print at the bottom of an ad.
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ounces of POM Juice daily treats, prevents or reduces the risk of
heart disease and that these claims have been scientifically
established.

Figure 4. CXO0031: “Floss Your Arteries” print advertisement
The Commission adopts the conclusions of the ALJ that CX0031
conveyed to at least a significant minority of reasonable
consumers that drinking eight ounces of POM Juice daily treats,
prevents or reduces the risk of heart disease. See ID at 99 440-
445. The statement that just drinking eight ounces a day “can
reduce plaque by up to 30%” contributes to the treatment,
prevention, and risk reduction messages, because an elevated
level of plaque in the arteries is associated with the heart disease.

Additionally, the Commission reverses the ALJ’s conclusion that
the ad did not convey that the efficacy claims are clinically
proven. See ID at 9 448. The Commission concludes that the
precise language that “[j]ust eight ounces a day can reduce plaque
by up to 30%,” within the context of the advertisement’s headline
and imagery of the POM bottle on a medicine cabinet shelf,
conveyed to at least a significant minority of reasonable
consumers that the efficacy claims made in this advertisement
have been scientifically established. A reduction in the amount of
plaque in an individual’s arteries cannot be known through casual
observation; it must be measured by a medical professional.
Thus, the use of language communicating this specific quantified
result conveyed that the results were gauged through scientific
measurement and that the claim is therefore scientifically
established.

Figure 5. CXO0033: “Life Support” print advertisement

The Commission adopts the findings and conclusions of the ALJ
with regard to CX0033. See ID at 99 449-455. Accordingly, we
conclude that this ad conveyed to at least a significant minority of
reasonable consumers that drinking eight ounces of POM Juice
daily prevents or reduces the risk of heart disease.

Figure 6. CX0034: “Amaze Your Cardiologist” print
advertisement

The Commission adopts the findings and conclusions of the ALJ
that CX0034 conveyed to at least a significant minority of
reasonable consumers that drinking eight ounces of POM Juice
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daily, treats, prevents or reduces the risk of heart disease. See ID
at 99 456-464.

The statement that the antioxidants in POM fight free radicals that
“can cause sticky, artery clogging plaque” helped convey that
POM prevents or reduces the risk of heart disease. The statement
that a glass a day “can reduce plaque by up to 30%” bolsters this
prevention and risk reduction message and also contributes to a
claim that POM treats existing heart disease, as an elevated level
of plaque in the arteries is associated with heart disease. Further,
the ad makes two references to being able to “amaze[]” a
cardiologist, a physician specializing in heart disorders such as
coronary disease. Most consumers would not have any reason to
visit a cardiologist except for diagnosis or treatment of heart
disease. Thus, the statement “amaze your cardiologist” along
with the remaining text implies that drinking POM will produce
significant results for a consumer with reason to visit a
cardiologist, i.e., with heart disease.

The Commission reverses the ALJ’s finding that this
advertisement did not include an establishment claim. See ID at
99 465-468. The Commission concludes that the precise language
that a “glass a day can reduce plaque by up to 30%,” within the
context of the advertisement’s headline, medical imagery, and text
conveyed to at least a significant minority of reasonable
consumers that the efficacy claims made in this advertisement
have been scientifically established. A reduction in the amount of
plaque in an individual’s arteries cannot be known through casual
observation; it must be measured by a medical professional.
Thus, the use of language communicating this specific quantified
result conveyed that the results were gauged through scientific
measurement, and that the claim is therefore scientifically
established.

Figure 7. CX0036: “Cheat Death” print advertisement

The Commission adopts the findings and conclusions of the ALJ
that CX0036 conveyed to at least a significant minority of
reasonable consumers that drinking eight ounces of POM Juice
daily reduces the risk of heart disease. See ID at 99 469-476. We
also find that the advertisement conveyed to a significant minority
of reasonable consumers that drinking eight ounces of POM Juice
daily prevents heart disease. The Commission reverses the ALJ to
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the extent that he did not make this finding. ID at 9 474. We
make this finding based on the net impression of the
advertisement, including the statements that drinking eight ounces
of POM Juice a day “can help prevent ... heart disease,” and
“[t]he sooner you drink it, the longer you will enjoy it,” as well as
imagery of the POM Juice bottle with a noose around the neck of
the bottle.

Figure 8. CX0044: September 2005 press release

The Commission adopts the findings and conclusions of the ALJ
with regard to CX0044. Accordingly, we conclude that this
exhibit conveyed to at least a significant minority of reasonable
consumers that drinking eight ounces of POM Juice daily, treats,
prevents or reduces the risk of heart disease, and that these claims
have been scientifically established. See ID at 9 421-427.

Figure 9. CX0065: July 2006 press release

The Commission adopts the findings and conclusions of the ALJ
that CX0065 conveyed to at least a significant minority of
reasonable consumers that drinking eight ounces of POM Juice or
taking one POMXx Pill daily treats prostate cancer, and that this
claim has been scientifically established. See ID at 94 428-431.
We also conclude that the press release conveyed to at least a
significant minority of reasonable consumers that drinking eight
ounces of POM Juice or taking one POMx Pill daily prevents or
reduces the risk of heart disease, and that these claims are
scientifically established. In this regard, the decision of the ALJ
is reversed. See ID at 99 585-586. Several factors contribute to
this overriding message regarding the impact of POMx Pills and
POM Juice on heart disease and prostate cancer. First, the press
release references scientific research specifically indicating that
POMx and POM Juice “may protect against cardiovascular ...
disease[].” Likewise, the press release refers specifically to
published research from the American Association for Cancer
Research, which claimed that daily consumption of pomegranate
juice significantly prolonged PSA doubling time, which is a
protein marker for prostate cancer. In addition, the press release
quoted comments by a “Professor of Medicine” and “Director,
UCLA Center for Human Nutrition” about “the effects” of POMx
and POM Juice on prostate cancer.
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Figure 10.  CX1426 EXx. I: Antioxidant Superpill Brochure
The Commission adopts the findings and conclusions of the ALJ
with regard to CX1426 Ex. I. Accordingly, we conclude that this
exhibit conveyed to least a significant minority of reasonable
consumers that drinking eight ounces of POM Juice or taking one
POMx Pill daily treats, prevents or reduces the risk of heart
disease and prostate cancer, and that these claims have been
scientifically established. See ID at 99 328-342.

The efficacy and establishment claims for treatment of prostate
cancer and heart disease are conveyed through language
describing scientific studies purportedly showing that drinking
POM slows PSA doubling time by 350% and causes a significant
decrease in cancer regrowth rate for men with advanced prostate
cancer, and that drinking POM caused a 30% decrease in arterial
plaque for patients with atherosclerosis and a 17% improvement
in blood flow for patients with impaired blood flow to the heart.

The ad also conveyed prevention and risk reduction claims for
these two diseases. The ad underscores the importance of taking
an antioxidant supplement by identifying the underlying problem
of free radicals, which may be linked to “serious health threats
like cancer and heart disease. In fact, scientists have already
linked free radicals to as many as 60 different types of diseases.”
The ad also states that: “Science tells us that pomegranate
antioxidants neutralize free radicals, helping to prevent the
damage that can lead to disease,” and that POM “promotes heart
and prostate health” and “guards your body against free radicals.”
These statements contributed to the net impression that the POMx
Pill or POM Juice will prevent or reduce the risk of heart disease
and prostate cancer in addition to treating these diseases.

Figure 11.  CX0103: “Decompress” print advertisement

The Commission adopts the findings and conclusions of the ALJ
that the evidence fails to show that CX0103 conveyed to a
significant minority of reasonable consumers that drinking eight
ounces of POM lJuice daily treats heart disease. See ID at § 587.
However, we find that this exhibit conveyed to at least a
significant minority of reasonable consumers that drinking eight
ounces of POM Juice daily prevents or reduces the risk of heart
disease and that these claims have been scientifically established.
In this regard, the decision of the ALJ is reversed. The ad
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containing medical imagery depicts the POM Juice bottle
wrapped in a blood pressure cuff. Moreover, express language in
the ad establishes a link between POM Juice, which “helps guard

. against free radicals [that] ... contribute to disease,” and the
$20 million of “scientific research from leading universities,
which has uncovered encouraging results in prostate and
cardiovascular health.” The ad also states that POM Juice will
help “[k]eep your ticker ticking.” In combination, these elements
communicate the message that POM Juice prevents or reduces the
risk of heart disease, and that those efficacy claims are
scientifically established.

Figure 12.  CX0109: “Heart Therapy” print advertisement
The Commission finds that CX0109 conveyed to at least a
significant minority of reasonable consumers that drinking eight
ounces of POM Juice daily prevents or reduces the risk of heart
disease. This exhibit is analogous to CX0103 (Figure 11 above)
in that the text of the advertisement states that drinking eight
ounces of POM Juice will “[k]eep your heart healthy,” and that
scientific evidence “has uncovered encouraging results in . . .
cardiovascular health.” We also note the bold headline touting
“Heart Therapy.” In this regard, the decision of the ALJ is
reversed. ID at 9 587. Additionally, the Commission finds that
this advertisement conveyed to at least a significant minority of
reasonable consumers that the efficacy claims have been
scientifically established. The text stating that POM Juice “is
supported by $20 million of initial scientific research from leading
universities, which has uncovered encouraging results in prostate
and cardiovascular health” contributes to this net impression. In
this regard, the decision of the ALJ is also reversed.

Figures 13-14.  CX0120: “One small pill for mankind;” and
CX0122: “Science Not Fiction” print advertisements

The Commission adopts the findings and conclusions of the ALJ
with regard to CX0120 and CX0122 that the evidence fails to
demonstrate that these exhibits conveyed to a significant minority
of reasonable consumers that drinking eight ounces of POM Juice
or taking one POMx Pill daily prevents or reduces the risk of
prostate cancer. See ID at ] 587.

However, the Commission finds that these exhibits conveyed to at
least a significant minority of consumers that drinking eight
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ounces of POM Juice or taking one POMx Pill daily treats
prostate cancer. The text in CX0120 and CX0122 specifically
states that a study showed “hopeful results for men with prostate
cancer.” Further, in CX0120, the advertising copy, indicating that
it is a quote from the New York Times, states that “[f]indings from
a small study suggest that pomegranate juice may one day prove
an effective weapon against prostate cancer.” While the ads
include language that attempts to qualify the claims conveyed, the
Commission finds that these attempts to qualify fail to counteract
the net impression conveyed through the use of strong descriptive
language such as “incredibly powerful,” “astonishing levels of
antioxidants,” and “so extraordinary, it’s patent pending.” In this
regard, the decision of the ALJ is reversed.

Additionally, the Commission finds that the claims made in these
exhibits conveyed to at least a significant minority of reasonable
consumers that the prostate cancer treatment claims have been
scientifically established. Both exhibits state that “an initial
UCLA medical study ... showed hopeful results for men with
prostate cancer.” Further, the subtitle in CX0122 states that the
product is “backed by $20 million in medical research.” In this
regard, the decision of the ALJ is also reversed.

Figure 15.  CX0128: June 2007 press release

The Commission adopts the findings and conclusions of the ALJ
with regard to CX0128. Accordingly, we conclude that this
exhibit conveyed to at least a significant minority of reasonable
consumers that drinking eight ounces of POM Juice or taking one
POMXx Pill daily treats erectile dysfunction and that this claim has
been scientifically established. See ID at 9 432-439.

Figure 16.  CX1426 Ex. M: POMXx Heart Newsletter

The Commission adopts the findings and conclusions of the ALJ
with regard to CX1426 Ex. M. Accordingly, we conclude that this
exhibit conveyed to at least a significant minority of reasonable
consumers that drinking eight ounces of POM Juice or taking one
POMx Pill daily treats, prevents or reduces the risk of heart
disease, and that these claims have been scientifically established.
See ID at 9] 346-350.
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Figure 17.  CX1426 Ex. N: POMXx Prostate Newsletter

The Commission adopts the findings and conclusions of the ALJ
with regard to CX1426 Ex. N. Accordingly, we conclude that this
exhibit conveyed to at least a significant minority of reasonable
consumers that drinking eight ounces of POM Juice or taking one
POMx Pill daily treats, prevents or reduces the risk of prostate
cancer, and that these claims have been scientifically established.
See ID at 4/ 351-354. The Commission finds, as the ALJ did, that
this newsletter draws a clear link between antioxidants and a
reduction in the risk of prostate cancer. After noting that prostate
cancer is “the second leading cause of cancer related to death in
the United States,” the newsletter addresses “risk factors” for
prostate cancer, including “diet,” and advises a diet that is rich in
antioxidants. The newsletter also expressly informs readers of
medical research in “top peer-reviewed medical journals that
document the pomegranate’s antioxidant health benefits such as
heart and prostate health.”

Figure 18.  CX0169/CX1426 Ex. L: “The Power of POM”
print advertisement

Based on the overall net impression of CX0169/CX1426 Ex. L,
the Commission finds that this exhibit conveyed to at least a
significant minority of reasonable consumers that drinking eight
ounces of POM Juice or taking a POMx Pill daily treats, prevents
or reduces the risk of heart disease and prostate cancer, and that
these claims are scientifically established. This ad includes a
discussion of the effects of antioxidants on “free radicals [that]
aggressively destroy healthy cells in your body — contributing to
premature aging and even disease. The good news is POM
Wonderful pomegranate antioxidants neutralize free radicals.”
The ad also describes $23 million in medical research including a
study published in Clinical Cancer Research, in which
pomegranate juice “delays PSA doubling time in humans.” In
addition, the ad discusses two studies showing “promising results
for heart health,” including improvement in ‘“myocardial
perfusion in coronary heart patients,” and the beneficial effect of
pomegranate juice on atherosclerosis. Although the ad attempts
to qualify the discussion of the medical research by using the
words  “promising,”  “hopeful,” and “preliminary,” the
Commission finds that these adjectives are ineffective, especially
where the references to the studies are introduced with a bolded
“Backed by Science” statement. We also find that the “results”
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of the studies are made especially notable by being presented in
red text.

In addition, the medical imagery of the prominent caduceus
symbol and the use of the subscript “x” in POMXx, as well as the
reference to $23 million dollars in medical research published in
named medical journals all combine to convey to at least a
significant minority of reasonable consumers that the claims have
been scientifically established. Finally, we note that the text and
imagery indicate equivalence between eight ounces of POM Juice
and one POMx Pill. Therefore, we reverse the findings of the
ALJ with regard to this exhibit.

Figures 19 and 24. CX0180/CX1426 Ex. K: “The
antioxidant Superpill;” and CX0279: “Science, Not Fiction”
print advertisements

Based on the overall net impression of CX0180/CX1426 Ex. K
and CX0279, the Commission finds that these exhibits conveyed
to at least a significant minority of reasonable consumers that
drinking eight ounces of POM Juice or taking a POMx Pill daily
treats, prevents or reduces the risk of heart disease and prostate
cancer, and that these claims are scientifically established. These
ads include references to $23 million and $25 million in medical
research including a study published in Clinical Cancer Research
that reports “statistically significant prolongation of PSA doubling
times.” The ads also describe two studies showing a decrease in
“stress-induced ischemia,” and “[p]omegranate juice consumption
resulted in a significant IMT reduction by up to 30% ,” referring
to arterial plaque.

In addition, the medical imagery of the caduceus symbol and the
use of the subscript “x” in POMX, the references to millions of
dollars in medical research published in named medical journals,
and the attribution of results to three specific named doctors, all
combine to convey to at least a significant minority of reasonable
consumers that the claims have been scientifically established.
Finally, we note that the text and imagery indicate equivalence
between eight ounces of POM Juice and one POMx Pill.
Therefore, we reverse the findings of the ALJ with regard to these
exhibits.
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Figure 20. CX0192: “What Gets Your Heart Pumping”
print advertisement

The Commission concludes that the express language of this ad
referring to “healthy arteries,” the fact that pomegranate juice
“helps guard your body against free radicals” that “aggressively
destroy healthy cells in your body and contribute to disease,” and
that “[e]ight ounces a day is enough to keep your heart pumping,”
created the net impression to at least a significant minority of
reasonable consumers that drinking eight ounces of POM Juice
daily prevents or reduces the risk of heart disease. In addition, we
find the specific reference to “$23 million of initial scientific
research from leading universities, which has uncovered
encouraging results in prostate and cardiovascular health,” signals
that this beneficial effect has been scientifically established. We
therefore reverse the findings of the ALJ with regard to this
exhibit.

Figures 21 and 27. CXO0314: “Drink to Prostate Health;”
and CX0372, CX0379, CX0380: Super Health Powers series,
magazine wraps

The Commission adopts the findings and conclusions of the ALJ
with regard to CX0314, CX0372, CX0379, CX0380. See ID at 9
306-320. Accordingly, we conclude that these exhibits conveyed
to at least a significant minority of reasonable consumers that
drinking eight ounces of POM Juice daily treats, prevents or
reduces the risk of prostate cancer, and that these claims have
been scientifically established.

Figure 22.  CX0260/CX1426 Ex. B: *“Drink to Prostate
Health” print advertisement

The Commission finds that this exhibit conveyed to at least a
significant minority of reasonable consumers that drinking eight
ounces of POM Juice daily treats prostate cancer and that this
claim is scientifically established. Factors contributing to this net
impression include the language “Drink to prostate health,” and
express language equating POM Juice to “good medicine.”
Furthermore, the ad describes a “recently published preliminary
medical study [that] followed 46 men previously treated for
prostate cancer” which found that “[a]fter drinking 8 ounces of
POM Wonderful 100% Pomegranate Juice daily for at least two
years, these men experienced significantly longer PSA doubling
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times.” Therefore, we reverse the findings of the ALJ with regard
to this exhibit.

Figure 23.  CX0274/CX1426 Ex. C: “I'm Off to Save
Prostates” print advertisement

Based on the overall net impression, the Commission finds that
this exhibit conveyed to at least a significant minority of
reasonable consumers that drinking eight ounces of POM Juice
daily prevents or reduces the risk of prostate cancer, and that these
claims are scientifically established. The headline “I’'m off to
save PROSTATES” when read in conjunction with the text that
POM Juice “is committed to defending healthy prostates” and will
“improve prostate health,” implies that POM Juice protects men
from prostate cancer. In particular, the word “defend[]” in
conjunction with “save” gives the impression that the ad is
conveying information about a serious threat to prostates —
prostate cancer. The message of “defense” is one of warding off
this danger, i.e., preventing or reducing the risk of prostate cancer.
In addition, the language that POM Juice is “backed by $25
million in vigilant medical research” communicates that these
claims are scientifically established. Therefore, we reverse the
findings of the ALJ with regard to this advertisement.

Figures 25 and 28-32. CX0280: *“Live Long Enough;”
CX0331/CX1426 Ex. J: “Healthy Wealthy;” CX0328: “Your
New Health Care Plan;” CX0337: “First Bottle You Should
Open;” CX0342/CX0353: “Life Insurance Supplement;” and
CX0348/CX0350: “24 Scientific Studies” print advertisements
The Commission concludes that these exhibits conveyed to at
least a significant minority of reasonable consumers that drinking
eight ounces of POM Juice or taking one POMx Pill daily treats,
prevents or reduces the risk of heart disease and prostate cancer
and that these claims have been scientifically established. These
ads begin with the general proposition that “antioxidants are
critically important to maintaining good health because they
protect you from free radicals, which can damage your body,” and
that POMx is an “ultra-potent antioxidant extract,” that will “help
protect you from free radicals.” Further, the ads state that
research has “revealed promising results for prostate and
cardiovascular health.” In combination, these statements
contribute to the net impression that POM prevents and reduces
the risk of prostate cancer and heart disease.
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Each of these ads describe a UCLA study on POM juice in
Clinical Cancer Research that found “statistically significant
prolongation of PSA doubling times.” Because PSA doubling
time is associated with prostate cancer, this statement implies that
POM juice treats prostate cancer. In addition, the ads cite a
medical study in the American Journal of Cardiology that showed
a reduction in stress-induced ischemia, which the ad explains
means restricted blood flow to the heart. Four of the six ads
(CX0280, CX0331, CX0328, and CX0337) also discuss a study
that showed consumption of pomegranate juice “resulted in
significant reduction in IMT (thickness of arterial plaque) by up to
30% after one year.”

Several elements create the net impression that the above claims
are scientifically established, including: the express references to
$25 million and $32 million in “medical research at the world’s
leading universities;” the findings of studies regarding POM
Juice’s impact on PSA doubling times and stress-induced
ischemia published in Clinical Cancer Research and the
American Journal of Cardiology, respectively; and the attribution
of these test results to several specifically-named doctors. We
note that the text and imagery indicate equivalence between eight
ounces of POM Juice and one POMx Pill.

Accordingly, we reverse the ALJ’s findings with regard to these
ads.

Figure 26. CX0475/CX1426 Ex. A: Juice Bottle Hang Tag

The Commission adopts the findings and conclusions of the ALJ
with regard to CX0475/CX1426 Ex. A that the evidence fails to
establish that the juice bottle hang tag conveyed to a significant
minority of reasonable consumers that drinking eight ounces of
POM Juice daily treats, prevents or reduces the risk of heart

disease, prostate cancer, or ED, or that such claims are clinically
established.

Figure 33.  CX0351/CX0355: “Only  Antioxidant
Supplement Rated X print advertisement

The Commission adopts the ALJ’s findings and conclusions that
these exhibits conveyed to at least a significant minority of
reasonable consumers that drinking eight ounces of POM Juice or
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taking one POMx Pill daily treats, prevents or reduces the risk of,
erectile dysfunction, and that these claims are clinically proven.
See ID at 94/ 321-327.

The Commission also concludes that these nearly identical
advertisements convey to at least a significant minority of
reasonable consumers that drinking eight ounces of POM Juice or
taking one POMXx Pill daily treats, prevents or reduces the risk of
heart disease and prostate cancer, and that these claims have been
scientifically established. These ads begin with the general
proposition that “antioxidants are critically important to
maintaining good health because they protect you from free
radicals, which can damage your body,” and that POMx is an
“ultra-potent antioxidant extract,” that will “help protect you from
free radicals.” Further, the ads state that research has “revealed
promising results for . . . prostate and cardiovascular health.” In
combination, these statements contribute to the net impression
that POM prevents and reduces the risk of prostate cancer and
heart disease.

Each ad describes a UCLA study on POM juice in Clinical
Cancer Research that found “statistically significant prolongation
of PSA doubling times.” Because PSA doubling time is
associated with prostate cancer, this statement implies that POM
juice treats prostate cancer. In addition, the ads cite a medical
study on POM Juice in the American Journal of Cardiology
showing a reduction in stress-induced ischemia, which the ad
explains means restricted blood flow to the heart. We note that
the text and imagery indicate equivalence between eight ounces of
POM Juice and one POMx Pill.

Several elements create the net impression that the prostate cancer
and heart disease claims are scientifically established. Each ad
explicitly references $32 million or $34 million in “medical
research at the world’s leading universities” and then goes on to
elaborate on the findings of studies regarding the impact of POM
Juice on PSA doubling times, as published in Clinical Cancer
Research, and POM Juice’s impact on stress-induced ischemia, as
published in the American Journal of Cardiology.
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Accordingly, we reverse the ALJ’s findings insofar as we find the
ads convey efficacy and establishment claims of prostate cancer
and heart disease treatment, risk reduction, and prevention.

Figure 34.  CXO0463: “Heart Therapy” Animated Online Ad
The Commission adopts the findings and conclusions of the ALJ
with regard to CX0463 that the evidence fails to establish that this
online advertisement conveyed to a significant minority of
reasonable consumers that drinking eight ounces of POM Juice
daily prevents or reduces the risk of heart disease. See ID at
587.

Figure 35. CX0466/CX1426 Ex. H “Off to Save Prostates”
Animated Online Ad

The Commission adopts the findings and conclusions of the ALJ
with regard to CX0466/CX1426 Ex. H that the evidence fails to
establish that this advertisement conveyed to a significant
minority of reasonable consumers that drinking eight ounces of
POM lJuice daily prevents or reduces the risk of prostate cancer.
See ID at 9 587.

Figures 36 and 37. CXO0473: Video Captures of
POMWonderful.com Website, including the “Community”
Section of the Site; CX0336: Printout of portions of
POMWonderful.com “Community” Section of the Site
CX0473 contains video captures of the POMWonderful.com
website, including the “Community” section the site, on various
dates in 2009 and 2010. CX0336 is a printout of several pages
from the “Community” section of the POMWonderful.com
website from December 2010. It is unclear whether the ALJ
considered the Community section of the POMWonderful.com
site separately from the rest of the site. See IDF 99 368-85. Here,
we address the site in its entirety.

In the video captures, textual references, graphs, medical imagery,
commentary from POM executives and “POM experts” with
medical backgrounds, and citations to scientific studies in
combination convey the following claims:

Prevention and Risk Reduction Claims. Some examples of the
elements that contribute to the message that POM prevents or
reduces the risk of heart disease and prostate cancer are:
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e One video on the site opens with a voiceover stating that
“Pomegranate contains powerful antioxidants needed to
prevent cancer and diseases” Videotape: PomWonderful
Ads at 00:23-1:03 (Apr.-May 2009). A page on the site
titled “Cancer — Emerging Science” states that: “Emerging
science has shown that diets rich in fruits and vegetables
that contain antioxidants, along with regular exercise,
might slow or prevent the development of cancer. [A]
great source[] of antioxidants [is] POM Wonderful
Pomegranate Juice ... .” Videotape: PomWonderful Ad
Health Benefits at 03:44 (April-May 2009). The one
specific type of cancer highlighted on the website is
prostate cancer. For example, the website features a video
nearly seven minutes in length titled “Let’s Talk About
Prostate Cancer with David Heber, MD” Videotape:
PomWonderful Ad at 00:14-07:07 (Dec. 2009). A portion
of the “Community” portion of the website titled “POM’s
Health Benefits: Fact or Fiction” quotes Dr. Bradley
Gillespie, identified as POM’s Vice President of Clinical
Development, as stating: “Some of our research areas are
beginning to accumulate quite impressive clinical data.
For example, I think the human evidence in prostate health
is one of the strongest areas, and we continue to fund more
research here.” CX0336 at 1.

e The site states that the antioxidant activity in POM Juice
decreases inflammation, and that along with oxidative
stress, inflammation has been implicated in a number of
identified diseases, including atherosclerosis, heart failure,
hypertension, and cancer. Videotape: PomWonderful Ad
at 02:22-02:32 (Oct. 2009).

e In addition, on a page of the website titled “Other
protective effects,” it states that “Pomegranate juice has a
superior ability to prevent LDL cholesterol from being
oxidized by free radicals,” and that LDL oxidation “may
be a precursor to atherosclerosis or arterial plaque.”
Videotape: PomWonderful Ad at 01:45-02:02 (Oct. 2009).

Treatment Claims. The site describes in detail studies of patients
with heart disease, prostate cancer, and erectile dysfunction who
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experienced positive effects from drinking POM juice, thereby
conveying that POM products treat these three diseases.

Establishment Claims. Through a variety of means the site
conveys that all of these disease prevention, risk reduction, and
treatment claims are clinically proven, such as citation to clinical
studies, reference to specific named physicians — including one
identified as a winner of the Nobel Prize in medicine — and
statements that POM is backed by tens of millions of dollars in
scientific research and “backed by science.” We also note the
statement from Defendant Tupper that: “When you look at the
medical research that has been conducted on POM and compare it
to research that’s been done on other foods and beverages, what’s
been done on POM is way, way more extensive. It’s almost more
akin to research being done on pharmaceutical drugs.” CX0336 at
0001.

Figure 38.  CX0473: Video Capture of
PomegranateTruth.com Website

CX0473 contains a video capture of the PomegranateTruth.com
website from April-May 2009.

The Commission adopts the findings and conclusions of the ALJ
that the PomegranateTruth.com website conveys to at least a
significant minority of reasonable consumers that drinking eight
ounces of POM Juice or taking one POMx Pill daily treats,
prevents or reduces the risk of heart disease and that these claims
have been scientifically proven. See ID at 9 411-414. The
Commission also adopts the findings and conclusions of the ALJ
that the PomegranateTruth.com website fails to establish that a
significant minority of reasonable consumers would interpret the
website to claim that drinking eight ounces of POM Juice or
taking one POMx Pill daily prevents or reduces the risk of
prostate cancer or erectile dysfunction. See ID at § 591.

However, the Commission also finds that  the
PomegranateTruth.com website conveys to a significant minority
of reasonable consumers that drinking eight ounces of POM Juice
or taking one POMx Pill daily treats prostate cancer and erectile
dysfunction and that these claims have been scientifically proven.
In this regard, the decision of the ALJ is reversed.
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With regard to the prostate cancer treatment claim, the
Commission notes the description of the UCLA study of men with
prostate cancer who drank POM Juice and experienced an
increase in PSA doubling time from 15 to 54 months. The site
states, “PSA is a protein marker for prostate cancer, and slower
PSA doubling time indicates slower disease progression.” This
description of the study constitutes both an efficacy and an
establishment claim for prostate cancer treatment, although the
establishment claim is bolstered through other elements, such as
the statement that POM products are “Backed by science” and
$25 million in medical research, alongside the prominent
depiction of a caduceus.

With regard to the erectile dysfunction treatment claim, the
Commission notes the description of a study published in the
International Journal of Impotence Research regarding 61
subjects with mild to moderate erectile dysfunction who drank
POM Juice and were 50% more likely to experience improved
erections. This description constitutes both an efficacy and an
establishment claim, although the establishment claim is bolstered
by the same elements described above.

Figure 39. CX0473: Video Captures of POMPills.com
Websites

CX0473 contains video captures of the POMPills.com website
from April-May 2009 and January 2010.

The Commission adopts the findings and conclusions of the ALJ
that the POMPills.com website conveys to at least a significant
minority of reasonable consumers that drinking eight ounces of
POM Juice or taking one POMx Pill daily treats, prevents or
reduces the risk of heart disease and prostate cancer, and that
these claims have been scientifically proven. See ID at 9 386-
410. The Commission also adopts the findings and conclusions of
the ALJ that the POMPills.com website conveys to at least a
significant minority of reasonable consumers that drinking eight
ounces of POM Juice or taking one POMx Pill daily treats erectile
dysfunction and that this claim have been scientifically proven.
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See also ID at 9 387, 408. To the extent that the ALJ’s decision
can be read to state that the ALJ found that the website conveyed
claims that POMx prevents and reduces of risk for erectile
dysfunction, see ID 9§ 387, that finding is reversed.
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APPENDIX B
Figures Appendix
Tab | Exhibit Number Date Description
1 CX0013 01/09/2003 January 2003 POM Juice Press
Release
2 CX0016 10/12/2003 “Drink and be healthy.” Ad
3 CX0029 11/01/2004 “10 Out of 10 People Don’t
Want to Die” Ad
4 CX0031 12/01/2004 “Floss your arteries. Daily.” Ad
5 CX0033 12/30/2004 “Life support.” Ad
6 CX0034 02/01/2005 “Amaze your cardiologist.” Ad
7 CX0036 03/10/2005 “Cheat death.” Ad
8 CX0044 09/16/2005 September 2005 POM Juice
Press Release
9 CX0065 07/10/2006 July 2006 POMx Press Release
10 CX1426 at 0038-42 | 2007 “Antioxidant Superpill.”
Ex. 1 Brochure
11 CX0103 03/01/2007 “Decompress.” Ad
12 CX0109 04/01/2007 “Heart therapy.” Ad
13 CX0120 05/28/2007 “One small pill for mankind.”
Ad
14 CX0122 06/01/2007 “Science, not fiction.” Ad
15 CX0128 06/27/2007 June 2007 POM Juice Press
Release
16 CX1426 Ex. M Summer 2007 | POMx Heart Newsletter
17 CX1426 Ex. N Fall 2007 POMXx Prostate Newsletter
18 | CX0169/ CX1426 01/06/2008 “The power of POM” Ad
Ex. L
19 | CX 0180/ CX1426 02/03/2008 “The antioxidant superpill.” Ad
Ex. K
20 | CX0192 05/01/2008 “What gets your heart
pumping?” Ad
21 CX0314 08/25/2008 “Drink to prostate health.”
Magazine Wrap
22 CX0260/ CX1426 12/01/2008 “Drink to prostate health.” Ad
Ex. B
23 CX0274/ CX1426 02/01/2009 “I’m off to save
Ex. C PROSTATES!” Ad
24 CX0279 03/01/2009 “Science, not fiction.” Ad
25 CX0280 03/12/2009 “Love Long Enough.” Ad
26 | CX0475/CX1426 September “Super Health Powers” Juice
Ex. A 2009 Bottle Hang Tag
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Tab | Exhibit Number Date Description
27 CX0372/ CX0379/ 09/02/2009 “Lucky I have super Health
CX0380 Powers” Magazine Wrap
28 CX0331/ CX1426 09/27/2009 “Healthy. Wealthy= And Wise.”
Ex.J Ad
29 CX0328 11/08/2009 “Your New Health Care Plan.”
Ad
30 CX0337 01/03/2010 “The First Bottle You Should
Open in 2010” Ad
31 CX0342/ CX0353 02/22/2010 “Take Out a Life Insurance
Supplement” Ad
32 CX0348/ CX0350 04/01/2010 “24 Scientific Studies” Ad
33 CX0351/ CX0355 06/01/2010 “The Only Antioxidant

Supplement Rated X Ad
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CONSUMER DEMAND FOR POM WONDERFUL'S REFRIGERATED ALL-
NATURAL POMEGRANATE JUICE GROWS AS THE HEALTH BENEFITS OF
POMEGRANATE JUICE BECOME RECOGMLZED.

Scientific support indicates that drinking pomegranate juice provides the body
with an active source of antioxidants and shows promise against
cardiovascular disease.

LOS ANGELES (January 9 - 2003) - POM \Wonderful®, the first company to sell a
refrigaratad super-premium pomegranate juice, today released information from published
medical resesrch regarding the impartant kealth benefits associated with its pomegranala
juice. It was announced that the antimadant activity of POM Wonderful pomegranate juice
excaads that of ather popular bevarages known far their antiexidant propertes incueding red
wine, eranbemy juice, bluaberry juice, orange juice, white wine, red grape juice, while grape
juice. apple jice, and grapefruil juice. The antioxidart activity of pormegranate juics is high
dus o the pokyphenals it contains. Polyphencls are powertul, natural arficxidants
Artioxidants may be useful in counteraciing premature aging, Alzheimen's, and cancer.

The research shows that the antisedants found in pemegranate juice may alsos be more
imgsartant than praviously fhaught in promating optimum cardiovascular health. hMedical
rasearch shows that daily consumption of just 1.5 mmol of polyphenals from pomegranats
juice (lhe equivalent of an 8 1l oz serving of POM Wonderful pomegranate juice} confiers
peart health benefits by lessening faciors that contribute to atherascleroals (plague in the
arteries).” According bo the American Heart Asscciabion, cardicvascular diseasas rank a8
America’s Mo, 1 killer. |n adation, 61,8 million Americans have aome form of cardiovascubar
diseasa such as diseases of the heart, hign blood pressure, and hardening of the artaries 2

Ganeral Antioxidant Effects

Free radicals are produced as a result of normal metabolic procasses, polivticn and
chemicals in the foods we eat,  They attack and damage molecules in the body so that their
furiction is altered. One molecule that is particadarly susceptible to attack is LOL (low-density

POSSREV002651

CX0013_0002
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lipoprotein) cholestercd. Once attacked and damaged, LOL is said to be oxidized, LDL
oxidation is a key factor in the formation of plague in tha arteries, also called atherosclerosis
Oine of the best ways to defend agamst the damaging effects of free radcals is to consuma
foods and bevarages that are rich in anticexidants,

Two studies have shown the superior potency of pemegranate antioxidants compared to
otner popular beverages. n the first study, which used four well-established tests of
anfioxidant activity, pomegranate juice squeezed fram the Wonderful variely of pomegranates
i twics the anticeidant activity of both red wine and green tea. Furthermone, pomeagranate
juic was shown to contain anticxidant compounds not present in either of the ather
beverages.®  In a second study, ten beverages known for their antioxidant capacity were
tested for their total polyphennl content and their ability to prevent the cxidation of LOL
cholesterol {a facter in alherosclernsia). Beverages tested included pomegranate juice (from
tha Wondesful varety), red wine, apple juice, crange juice, white wine, red grape juice, while
grape jukce, cranberry juice, blueberry juice, and grapefruit juice. Pomegranate julce
surpassed all the othér juices in ttal potyphenol contert. |1 was also the best inhibitor of LOL
sdation

Effects on Heart Health

The haad is one of the most suscestible of all the organs fo pramature aging and free radical
oxidative stress. Though vulnerable to the effects of cxidative stress, the heart 15 also
receptive to the benefits of anticxidants? Mew research is showing that anticxdants can play
a bighty beneficial role in reducing ore of the major risk factors in heart disease:
atherosclercsis (plaque in Bhe areres). The progréssion of sthargacierosls depends on
several steps incuding the eadation of LOL chobesteral, the uplake of oxidized cholesterc!
intn macrophage cells, cumpeng of LOL malecules together, and the adhesion of LOL
maleculas to the inner walls of the blood vessel. In one hurman study, dhnking pomegranate
juice containing 1.5 mmol of polyphencls daily for bwo weeks lowersd the suscaptibility of LDL
cholesteral to axidation, clumping and adhesion. Furthermone, it increased blood levels of an
enzyme, paracxonasa, which profecls againat axidation. An additional human shedy showed
thiat consUMing pomegranate juee reduces another erzyme: ACE (angictensin converting
enzyme). Inhibition of ACE lessens the progression of atherosclerosis and it is this enzyme
that is targeted by blood pressure medications. Pomegranate juice inhibited ACE by 36%
after two weaks of juice consumption, 1t slse caused a 5% decrease in systelic biood
pressune, and high blood pressure is a known risk faclor foe atherosclerosis.®

Shidies in mica have revealed addibonal exciting results. When mice predispoged to
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atherosclerosis were given pomegranate juice for 11-14 weeks, the level of LOL oxidation
and the uptake of LDL chodesterol e macrophage cells was reduced. Remarkably, the
production of atheroaclerotic lesions and foam celis (indicators of advanced alherosclernses)

was also reduced by almost half compared to controts. A subsequent study showad that
pomegranates juice could actuesly reduce the size of existing atherosderotic legions after two
manths of pomegranate juce consurmplion, in effec, reversing atherosclerosis,”

About POM Wonderful

POM Wonderful, a subsidiary of Roll Imemational Corporation, culivates the Wonderful
variely of pomegranatas in orchards iacated in the sunny San Joaguin Valley, scultwest of
Keternan City, in Central California, The Wonderful variety of pormegranate |s renowned for
Ita exguisite sweet flevor, beautiful coloe, and bountful juice, In addtion to seling fresh
pomegranatas througheat the United States, POM Wonderful has also created & unigus,
healthy, refrashing super-premium pomegranate juice that is now an sale in the refrigerated
produce section of over S00 grocery stores and supermarkets in Southem California, including
Won's, Ralph's, Stater Brothers, Bristol Farms, and Gelson's. POM Wonderful uses the juice
frorm ils fresh pomegranates (o make s jwee. Pomegranate juice can be enjoyed as 8
beverage, a drink mixer and in recipes, Each 8 A oz serving of pomegranate juice containg th
juice from appeoxamately teo pormegranates. POM Wonderful's pomagranate juics is
currenthy available in four flavors, Pure POM, POM Mango, POM Tangenne and

POM Blueberry and two sizes - 15.2 fl oz and 24 fl oz, The 15.2 fl oz size retails for

approdmately $2.49, and the 24 fl oz size retails for approdmasely $5.79, POM wWonderful
pomegranates and POM Wonderful pormegranate juice products promise consistant quality

and suparb taste, Only fruit and juice that meat the company's strict quality standards appear
in stare produce sections. POM ‘Wonderful prides itself on the guality of its farming operatior
the sensilivity with which the fruit is hand picked and carred bo its sorting and modem juicing
facilities, and ulimately delivered to your table. POM Wenderful's mission is to educate
consumars about the splandor and varsatility of this luscious fruit, a5 well as its rafreshing
taste and health benefits. To learn more, visit www.pomwonderful com.

POM Wonderful is a registered trademark of POM Wondarful LLC.
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Life support.

POM Wonderful Pemegranate Juice fills your body with whot i needs. On top of being refreshing and delicious,
this amazing juice nos more naturally occurring antioxidents Ban any other drink. These antioxidants fight hard
agains free radicals that con cause heart disease, pramature oging, Alzheimer's, even cancer. Just drink eight WONDERFUL.
cunces a doy and you'll be on life support—in a good woy.

POM Wonderful Pomegranate Juice. The Antioxidant Superpower.

pomwonderful.com
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100% POMEGRANATE JUICE

Dying is so dead. Drink to life with FOM Wonderful Fomegranate Juice, the werld's most powerful

dant. It hes mora danls than any other drink and con help prevent premature oging, heort I .M

disecse, siroke, Alzheimer's, even concer. Eight ounces o doy is oll you need. The sgoner you drink it, WONDERFUL
the longer you will enjoy il.

pomwenderful.com

POM Wonderful Pomegranate Juice. The Anlioxidant Superpower.
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Pomegranate Juice May Affect the Progression of Coronary Heart Disease

LOS ANGELES—(BUSINESS WIRE)-Sept. 16, 2005-Men and women with corcnary heart disease who drink
one glass of pomegranale juice daily may improve blood flow to their heart, according to a new study.

This research is the first randomized, double-blind, placebo-controlled trial showing that pomegranate
juice may affect the progression of coronary heart disease, which is the #1 cause of death in the U S
and in most of the world. Promising results from this research will be published in the September 16th
issue of the American Journal of Cardiology, one of the leading peer-reviewed cardiology journals
(www.ajconline.org).

Researchers from the non-profit Preventive Medicine Research Institute, University of California, San
Francisco, and California Pacific Medical Center studied patients with coronary heart disease who had
reduced blood flow to the heart. These 45 patients were randomly assigned into one of two groups: one
group who drank a glass of pomegranate juice each day (240 ml/day, which is approximately 8.5
oz/day) or to a placebo group, who drank a beverage of similar caloric content, amount, flavor and
color.

After only three months, blood flow to the heart improved approximately 17% in the pomegranate
juice group but worsened approximately 18% in the comparison group (i.e., a 35% relative between-

group difference). These differences were statistically significant. This benefit was observed without
changes in cardiac medications or revascularization in either group. Also, there were no negative
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effects on lipids, blood glucose, hemoglobin Ale, body weight or blood pressure.

Pomegranate juice is rich in polyphenols and other namrally-- ing antioxid. It d

high capability in scavenging free radicals and i ibi ity li lation in vitro and
in vivo, Other studies have shown that pomegranate juice has a num'her afimponanl heaith benefits.

"Although the sample in this study was relatively small, the strength of the design and the significant
1mpuw=mr.:nu. in blood flow to the heart observed after only three months suggest that pomegranate
juice may have important clinical benefits in lhosc wn:h coronary heant disease," said senior author,
Dean Omish, M.D., who is founder of the P ficine Research Institute and clinical
professor ol‘med.lcme at UCSF. "Also, it may help to prevent it.”

Pomegranate juice from POM Wonderful was used in this study.

About POM Wonderful

POM Wonderful is the largest producer of California Wonderful p and the company
exclusively grows and sells this variety. POM Wonderful's pomegranates are grown in Central
California, in the sunny San Joaquin Valley. Known for its exquisite sweet flavor, health benefits,
large size and plentiful juice, the Wonderful vanely is popular with consumers throughout the country.
FOM Wonderful's p quality, POM Wonderful prides itself on the
qua!ll)' of its fa.rmmg opemtlon, the sensitivity with which the fruit is hand picked and carried to their
sorting and modem juicing facilities, and ultimately delivered to your table. Only fruit that meets the
company’s strict quality standards appears in store produce sections.

The company also juices its fresh p to make its delicious, all-natural, POM Wonderful
pomcgranatr.‘]wcc POM Wunderful pomegranate juice is avatlable year —round at retail and is found in
the refrigerated section of kets and grocery stores nati . POM Wonderful

juice is available in five flavors: POM 100% Pomegranate, POM Chen‘y POM Blueherry, POM
Tangerine and POM Mango. Each flavor of POM Wenderful pomegranate juice is all-natural,
preservative-free and has no added sugar.

POM Waonderful's mission is to educate about the p ‘s splendor and versatility as
well as its refreshing taste and health benefits. To learn more, vlSlt http. f"www pomwonderful com.

POM Wonderful is a registered trademark of POM Wonderful LLC.

Mote 1o Editors: Interviews with Dr. Dean Ornish, Senior Author, are available upon request.
Contacts

Fiona Posell
Vice President, Corporate Communications
POM Wenderful

11444 W Olympic Blvd,, Los Angeles, CA 90064-1544

Tel: 310 966 3810
Fax: 310 966 5801

CONFIDENTIAL 18 C.F.R. 4.10(a)(8) POM-LRESNICK00130

00011601
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POM

WONDERFUL.

Contact: Fiona Posell (310) 966 5810
fposell@pomwonderful. com

Note to Editors: Interviews with medical researchers quoted are available upon request.

POMx, a Highly Concentrated Form of Healthy Pomegranate Antioxidants,
Becomes Available to Consumers for the First Time

LOS ANGELES (July 10 - 2006) — Three years after introducing consumers to the health
benefits and delicious taste of the world's first refrigerated, super-premium pomegranate juice,
POM Wonderful® announced today that it has developed a i form of p

P

antioxidants known as POMx. POMy, already being noted by medical researchers as an
important natural ingredient, is so concentrated that only a small amount is needed to obtain an
optimal level of daily antioxidants. For consumers who are not seeking additional calories and
sugars, this is an important product benefit. POMx comes from the same Wonderful variety
of pomegranates that are used to make POM Wonderful's healthy pomegranate juices. It also

has a similar biochemical profile to pomegranate juice since both contain a diverse range of

phytochemicals, of which polyphenols make up a large proportion. POMx is currently an
active ingredient in POM Tea (hup:/pomtea.com), a refreshing, healthy, ready-to-drink iced

tea that is available in retail stores nationally.

According to Michael Aviram, DSc, Professor of Biochemistry and Head Lipid Research
Laboratory, Technion Faculty of Medicine and Rambam Medical Center, Haifa, Israel, who
was at the forefront of the initial research on pomegranates, the research on POMx looks very
promising. In 2006, Aviram led a study on POMx which was recently published (Journal of
Agriculture and Food Chemistry, 2006 54:1928-1935). Commenting on this research,
Professor Aviram remarks, “The results showed that POMx is as potent an antioxidant as

pomegranale juice and just like pomegranate juice may protect against cardiovascular as well

as other diseases.”

POM_Q8-0004664

CX0065_0001
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Page 2 of 2, POMx available to consumers for the first time

The POMx research comes as the benefits derived from the Wonderful variety of
pomegranale are, once again, being noted by the worldwide medical ity. R ly, the
American A iation for Cancer R h published h that indi that a daily

pomegranate regimen has a positive effect for men with prostate cancer. Specifically, drinking
8 ounces of POM Wonderful pomegranate juice daily prolonged post-prostate surgery PSA
doubling time from 15 to 54 months (Clinical Cancer Research, July 1, 2006). PSAis a
protein marker for prostate cancer and the faster PSA levels increase in the blood of men after

treatment, the greater their potential for dying of prostate cancer

David Heber, MD, PhD, Professor of Medicine and Director, UCLA Center for Human
Nutrition, provided additional commentary on P©Mbx as it relates to prostate cancer. “Basic
studies indicate that the effects of POMx and POM Wonderful pomegranate juice on
prostate cancer are the same. The most abundant and most active ingredients in pomegranate

juice are also found in POMy "

The Wonderful variety of pomegranate is a type of pomegranate rather than a brand. Just as
there are different varieties of apples, oranges and grapes, there are several different varieties
of pomegranates grown in the United States and in other countries. POM Wonderful's
products only use extractions from the Wonderful variety of pomegranate. Of the many
published peer-reviewed medical papers that speak to the health benefits of the pomegranate,

most were conducted using juice or pomegranate extract from this variety of pomegranate.

About POM Wonderful

POM Wonderful is the largest grower of the Wonderful variety of pomegranate. The
company exclusively grows and sells this variety because of its exquisite sweet flavor, health
benefits, large size and plentiful juice, POM Wonderful's pomegranates are grown in Central
California, in the sunny San Joaquin Valley. Fresh pomegranates are in season from October
through January and N ber is National Pomeg| Month. In addition to selling the
fresh fruit, the company also juices its fresh pomegranates 1o make POM Wonderful
pomegranate juice and POMx, To learn more, visit hitp:/fwww.pomwonderful.com.

Hitd

CONFIDENTIAL POM_Q8-0004665
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WMS 1D: 070320792
RUN DATE: 03/01/2007

VOO POMEGRANATE JUKE

WONDERFUL

pomwonderhulcom

POM Wonderful Pomegranate Juice. The Antioxidant Superpower.

VMS-0000242
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VMS ID: 070420308
RUN DATE: 04/01/2007

Heart therapy.

Seek professional help for your heart. Drink POM Wonderful Pomegranate Juice. It helps
guard your body against free radicals, unstable molecules that emerging science suggests
aggressively destroy and weaken healthy cells in your body and confribute to disease. POM
Wonderful P

leading universities, which has uncovered encouraging results in prostate and cardiovasculor

g Juice is supported by $20 million of initial scientific research from

health. Keep your heart healthy and drink 8 cunces a day.
POM Wonderful Pomegranate Juice, The Antioxidant Superpower.-

WONDERFUL.
pomwonderfulcom

VMS-0000245
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(Pomy

One small pill for mankind.

“Findings from a small study suggest that pomegranate juice
may one day prove an effective weapon against prostate cancer.”
The New York Times {July 4, 2006).

Introducing POMx " a highly concentrated, incredibly powerful blend of all-natural polyphenol
antioxidants made from the very same pomegranates in POM Wonderful 100% P

Juice. Our method of harnessing astonishing levels of antioxidants is so extraordinary,

it's patent-pending. So now you can get all the antioxidant power of an Boz glass of

juice in the convenience of a calorie-free capsule.

Ready to take on free radicals? Put up your POMx and fight them with a mighty 1000mg
capsule — that's more concentrated pomegranate polyphenol antioxidants than any other
100% pomegranate supplement. An initial UCLA medical study on POM Wonderful 100%
Pomegranate Juice showed hopeful results for men with prostate cancer.’? And preliminary
human research suggests that our California-grown pomegranate juice also promotes heart
health.* Take your antioxidants into your own hands. Call 1-888-POM-PILL now, or visit
pompills.com/fort and get your first monthly shipment for just §28.86 $24.95 with coupon,

POM IN A PILL’
CALL 1-888-POM-PILL now, or visit pompills.com/fort
Not available in stores | 100% money-back guarantee

SAVE $5 on Your FIRST ORDER.

Call 1-835-POM-PILL o1 wisit pompsis.comvon and mantion or

% o o T Attt This pocshost s e s

£ 2007 PostWorsduriul LU AR sghes rrvarved. FEM Wosdatul FOMs ind “TCM in 8 o of Pamioedertul (1€

VMS-0000246
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Science, not fiction.

Made from the only pomegranates backed by
$20 million in medical research.

Introducing POMx™= a highly concentrated, incredibly powerful blend of all-natural polyphenol
antioxidants made from the very same pomegranates in POM Wonderful 100% Pomegranate
Juice. Our method of harnessing astonishing levels of antioxidants is so extraordinary,

it's patent-pending. So now you can get all the antioxidant power of an 8oz glass of

juice in the convenience of a calorie-free pill.

Ready to take on free radicals? Put up your POMx and fight them with a mighty 1000mg

capsule — that’s more concentrated pomegranate polyphenol antioxidants than any other
100% pomegranate supplement. An initial UCLA medical study on POM Wonderful 100%
Pomegranate Juice showed hopeful resuits for men with prostate cancer.’® And preliminary

human research suggests that our California-grown p g juice also p heart
health?? Taka your antioxidants into your own hands. Call 1-888-POM-PILL now, or visit

pompills.com/dvr and get your first monthly shipment for just $28:86 $24.95 with coupon.

POM IN A PILL
CALL 1-888-POM-PILL now, or visit pompills.com/dvr
Not available in stores | 100% money-back guarantee

r "
: SAVE $5 onvour FIRST ORDER. \

Call 1-888-POM-PILL o visit pompills.comidvr and mention of
I nter code DVRAS o chockout. To pay by chedk, call 1-880-PoM-PILL |
I ) for instructions. Hurry, offer sxpices Juby 31, 2007 1
1 et \
1 1
4

' sl bl Thans sty have e e wabisted by e
F20df nre Dag Acrerumuranon. Thes Drodes o ol wibrabed 1o Bagiebt. UaL, £t i B preth vy Siacbbe
52001 PruntWsesbartal LLE: AN righes resmrvmd. POM Worndarful, FOMx ased “FOM b 8 ™ s rademaris of PamWonderfu LLC.

VMS-0000247
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WONDERFUL.

Contact: Fam Holimgren (310) s 5564
phalmgren@pamsonderfil com

Nare fe Editors; iverviess with medical researcher quated are avanfable oo regoe s,

POM Wonderful 100% Pomegranate Juice May Improve Mild
to Moderate Cases of Erectile Dysfunction, Study Finds

Research shows 8 cunces a day of POM Wonderfud 100% Pomegranme Saice
wecry el the management of ercctile dyafinctiver

LOS ANGELES {Jane 27 - 207} - According to a pilol study released m (5
Tinernatiaiol Sourmal of fmpotence Researot (ttpoifensnw nate coms'ijacl, POM
Wonderfill 1007 Pomegranate Juics was found 1o have beneficial effects oo erectile
dysfunction (ED), & disorder that affects | in 10 men worldwade and 10 1o 30 million mee
in the United States alane " ED can be caused by several factors, including arterizl
plaguse, high bl pressure, heart digense, diaketes, nerve damage, endocrine imbalance
or depression. Ultimately, ETYis a condithan that affects the blood flow o the penis

during sexus] stiralation

This ndomized, placeboe-contralled, double-blind, crossover pilot sady examind the
efficacy of pomegranate price varsus placebo in improving enectios in 61 mabe subjects
Ta qualify, panicipams had 1o esperience mild 1o moderate ED for o least 3 manths; be
in B stable, monogamaus relationship with 2 consenting female partmer; and be willing e
arempt sexual interenurse an m least one occasion per week during each study pericd

Mild EDD is defined a3 the mildly decressed ability 1o ges and keep an erection, while
moderate ED is the moderately decreased ability to get and kotp &0 anection. Th
magority of men with ED have moderate ED:

Fist the first four weeks of the study, the subjects were assipned to drink eftber 8 oz af
POM Wonderful Pomsgranate Julos of B oz of plecebo beverage daily with their evening

COMFIDEMTIAL 18 CF.R. 4.10(2)(5) FOM-RPFEFFERQIC14

Q00 Qs

CX0126_0002
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mezal ar shortly afier, After a two-week washout penod during winch the sabjects did net
comsure any shody beverage nor wilioe any ED treaimeal, they were kssigned to drink £
oz, of the oppesite study bevemge every evening for anather four weeks. At the end of

1 e Four week period, efficacy was assessed using the Infernatipsal Index of Erectile
Funetion (ITEF) asd Glokal Assessment Questionsaies (GAQN) The [TEF is 2 validoted
questionnaire that has heen demanstraced to comelate with ED¥ imtensity.  The GAL elicils
the patient’s self-evaluation of the study bevernges” effect on eneiibe acivity

Fany seven percent af the sahjects repomed that their erectians improved with FOM
‘Waonderful Fomegranate Juice, while anly 32% reported improved erectioos with the placebo
(p=00058). These nesulls compare fivorsbly te  recent 24-week shady using n FDES inhibitor
(woch as Cialis), in which roughly 734 of subjects reported a benefit fram the PDES inkibitar
and 265 repomed 8 “placebo effect” (e, experiencing imgravement while on the plicebe).’

Although the study did not achieve overall sstistical mgiificance, the authors conclude that
additsons] sudses with more paients snd longer frearment periods may in facy reach sisfistical
significance. The strong directonal results of this pikol study an encouraging becauss alimast
half of the: 1est subjects experienced a benefit simply by adding pomegranste juice ta their daily
diet, without the use of ED dnegs.

Researchers helieve that the results might he due to the pojent antioxidant content of
pomegransie jrice, which can prevent free radical moleayles from disupting proper drculatory
fisneticn. In severnl previcously published medical snadies, pomegranate juice has been shown
i enbance bloed Baw and to slow or reverse armeriz] plagee growth*** Becsuse &0 ereclion
requires mgnifbeant blood flow, these potent pomegranabe anticsidants may provide benefit by
muitigating anerizl plagee and promating blocd vessel dilation.

Acoording ta sbudy co-author Harin Padma-Nathan, MD, FACS, FRCS, Clinscal Trrofisgor ol
Uraleay i the Keck School of Medicing, University of Southern Califormia, “ These findings
ame very encouraging as they sugpest there is 8 nom-invasive, noa-drug way 1o patentially
alleviate this qualsty af life issue that affects so many men. For men with ED, it is important o

CONFIDENTIAL 6 CF.R. 100505 POM-RFFEFFERDOD1S

COCCE0E

CX0128_0003
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maintain a hezliby diet and exercise. Drinking pomegmnate juice daily could be an important
gdition s the diet in the managemen: of this comditian.”

About POM Wanderfil

POM Waonderful is the largest praducer af California Waonderfial pamegranates and the
campany exchusively grows and sells this variety. POM Wanderful s pomegranstes grow
in central Califormia, inthe sunny San Joaguin Valley, Fresh pomegranates are in seasom
from (ctaber through Jamsry and Movember is Matianzl Pomegranate Manth

The company alsa uses ils fresh pomegranates 1o make its delicicus, all-natural, PO
Wonderful Pamegranate Juice and POMx. & highly-cancentrated blend af all-natural
palyphenal anticocidants harnessed from the pomegranate hy o paient-pending process
POME is Bound exchusively in POM Tea, POMx Pills and PORM= Ligusd.

POM Womderfisl Pomsegranate Julce and POM Tea are available vear-round @ ressil and
wre fousnd im the refrigerated saotion of supermarkets natiamvide. POMy Pills snd POMx
ligquid ame avaikabile g Bpitwwew pompillscom. To beird more, wisdl

g ftocww pomwanderful com,
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: POM_V;’QnderFulnnd Lelialanne b

A recently published medical shudy involving POM Wonderful 100% i
granate Juice followed 46 men previously treated for prostate |
cancer either with surgery or radiation,

o drinking aight FPOMWondorhul  “This is o big ineraase. [ was surprisod when
W0% Pomagrancts Juica daily for ot least bwes | saw such on improvernent in PSA rumbers”
years, thase men experienced significontly said Dr. Allan Panluck, lod avthar of the
skower PSA doubling Bmes. PSA [Prostole- 5 UKCLA Shudy.

Spacific Anligen) is o biomarker that _
indicotas the presence of prostate
concer. “FSA doubling fime® is o measure
of how long it fokss for PSA levels 1o double
A longar doubling time may indicote slower =
progreasion of the disease. - decrese In concer cell growth.

i
. In addition, Invitre testing using

bload sorum from the potiants who dronk
. pomegrana uice showed @ 17% Increase
in prostale concer coll death and o 12%

Al the beginning of the study, PSA levels One imporiant nole:  All patients drank the
doubled on avaroge every 15 months. Bythe  some FOM Wonderful 100% Pomegranate
end of the study, doubling time bad slowed ta Juice which is availoble in your supermarket
54 manths - nearly a fourbold imprevamant. procuce sechan.

Prasiale Cancar is the mosl commondy diagnosed concer in men is e Linited Siotes. After
Mumoxuihmhodmwwodmmmmnm Howevar, omarging
Wwauﬂ\ald‘doﬂd’” fh by gble o 5 P

| The Research Confinves Results from this shedy were 3o promising thot meny of
tha ariginal pofiants confinued o deink pomagranale juice daily, and their P&
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undarway ko futhar investigate the affacts of POM cn prosiate health,
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The proof is in the POM

100% Authentic

PO is the anly brand guaranised ta contala 100% real pomegrancte juice. We with ther
lrands ware o3 honest. In fach, according bo recent indepandent bests, aine eut of len socalled
“pomegrancle” wces were found 1o have odded sugar, colornts ond cther lowgrade fruit juices.

Tree lo Bolile

POM is the only brand that controls s juice from trae 1o botls, baich 1o batch, year 1o year
Wi only grow “Wanderful” variety pomegranotes, rescwned for thair superior anlicxidonts
and del'clous joste. And every 160z botile containg the julce of five whole pomegranates.

The Anfioxidant Superpower”

with uniqualy high lavels of powedul anticxidants, POM Wondarl 100% Pemegranate
Juice has demonstraled superior obility bo nevkalizs harmful free rdicols ond to inhibit
excess nflammotion.

Backed by Scienco
Cnly POM i bocked by $25 million in madical ressarch conducted af the world's leading
univarsitios. Clinical tudios have documanted the benefits of drinking PCM Wondarful 100%
Pomegranate Juice, inchding improved cond iovasculor and prostate healih.

More Anfioxidonts

Sip for sip, POM Wonderful
100% Pomagranalo Juics het
more pohyphencl anfoxidants
than red wine, green tec and
other juices.
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. The Antioxidant
. Superpower.

Whats # bkn I have @ parssnal aperhers? Find out by drinking delicioss and refrashing Pw
POM Wandarful® 100% Pomegranate Juice, It has ally occuring antioxid
thcas othar chinks, Antionidns ight ree radical, silleineus Bl molecules st £ <508 pumesndetizrm

premeturs aging, heart dissass, sioka, Alzheimers, avan coscer, All you nend is sight
cunces 1o save the doy, Every day.

The Antiaxidant Suparpawer. 100% Pure Pomegronats kice. H
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POM Wonderful and Prostate Health

A recently published medical study involving POM Wonderful 100%
Pomegranate Juice followed 46 men previously treated for prostate
cancer either with surgery or radiation.

After drinking eight ounces of POM Wonderfll ~ “This is o big increase. | was surprised when
100% Pomegranate Juice daily for at least two | saw such an improvement in PSA numbers”
yeors, these men experienced significantly soid Or. Allon Panivck, lead outher of the
slower PSA doubling times. PSA (Prostate- + UCLA Study.

Specific Antigen] is a biomarker that -

In addition, invitro testing using
cancer, “PSA doubling fime” is o measure bleod serum from the pafients whe drank
of how long it takes for PSA levels to double. " pomegranale juice showed a 17% increass
A longer doubling time may indicate slower o i prostate cancer cell death and a 12%
progression of the disease. decrease in cancer cell growth.

indicates the presence of prostate

Al the beginning of the study, PSA levels One impertant note:  All palients drank the
doubled on average every 15 months. By the same POM Wonderful 100% Pomegranate
end of the study, doubling time had slowed 1o Juice which is available in your supermarket
54 months - nearly a fourdold improvement. produce seclion.

Prostate Cancer is the most commanly diognosed cancer in men in the United States. Afler .
lung cances, its the second leoding cause of cancar daath in men. Howevar, emerging
scionce suggests thal diet and Hfeshyle may be able o significantly imprave prostale health.

The Research Cenfinves Resulls from this study were so promising thet many of
the original patients confinued fo drink pomegranate juice daily, and their PSA

. Three more clinical studies are now

times PR

underway o further invesfigate the effects of POM on prostate health.

Learn why POM Wenderul is the anly pomeg julee you can trust.
15ee inside bock cover of this winp.)

mm pomwonderful.com

) | oo sesp.coss e ams 2 e amce
CONFIDENTIAL, SUBJECT TO A PROTECTIVE ORDER POM-OSDOODMSTT
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The proof is in the POM
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Figure 24
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APPENDIX C
Summary Table of Commission Findings
Regarding POM Exhibits

Note:

- “y” means that the Commission finds an exhibit to make a
challenged claim.

- “n” means that the Commission does not have sufficient
evidence to find an exhibit to make a challenged claim.

- “(y)” or “(n)” means the Commission overrules a specific
finding by the ALIJ.

- Shaded box means the claim was not challenged by Complaint

Counsel.

Heart Disease Prostate Cancer Erectile Dysfunction
Exhibit Estab.
Treat | Prevent | Reduc | Treat | Prevent | Reduc | Treat | Prevent | Reduc
e e Risk e
Risk Risk
1. CX0013
2003 Press Release y y y y
2. €X0016 y y y
Drink and Be
Healthy
3. CX0029
10 Out of 10 People y y y y
4. cx0031 y y y (y)
Floss Your Arteries
5. CX0033 Life
Support y y
6. CX0034
N y y y ¥)
maze Your
Cardiologist
7. CX0036
Cheat Death (Y) y
8. CX0044
2005 Press Release y y y y
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9. CX0065
2006 Press Release

y)

y)

10. CX1426 Ex. I
Antioxidant
Superpill Brochure

11. CX0103
Decompress

(y)

(y)

(y)

12. CX0109
Heart Therapy

)

)

)

13. CX0120
One Small Pill

) n

)

14. CX0122
Science,
Not Fiction

¥) n

(y)

15.CX0128
2007 Press Release

16. CX1426 Ex. M
POMx Heart

y

Exhibit

Heart Disease

Prostate Cancer

Erectile Dysfunction

Treat

Prevent

Reduc
e
Risk

Treat

Prevent

Reduc
e Risk

Treat

Prevent

Reduc
e
Risk

Estab.

17. CX1426 Ex. N
POMx Prostate

18. CX0169/
CX1426 Ex. L
Power of POM

(y)

(y)

(y)

¥)

(y)

)

(y)

19. CX0180/
CX1426 Ex. K
Antioxidant
Superpill

(y)

(y)

(y)

¥)

(y)

)

(y)

20. CX0192
Heart Pumping

y)

y)

)

21.CX0314
Drink to
Prostate Health

22. CX0260/
CX1426 Ex. B
Prostate Health

()

()




POM WONDERFUL LLC

Opinion of the Commission

189

23. CX0274/
CX1426 Ex. C
Off to Save
Prostates

) )

)

24. CX0279
Science,
Not Fiction

) ) (y) (y) (y) (y)

)

25. CX0280
Live Long Enough

) ) (y) (y) (y) (y)

)

26. CX0475/
CX1425 Ex. A
Juice Bottle
Hang Tag

27. CX0372/
CX0379/
CX0380
Super Health

28. CX0331/
CX1426 Ex. J
Healthy Wealthy

(y) (y) (y) ) (y) )

(y)

29. CX0328
Your New Health
Care Plan

(y) (y) (y) ) (y) )

)

30. CX0337
First Bottle You
Should Open

(y) (y) (y) ) (y) )

(y)

31.
CX0342/CX0353
Life Insurance
Supplement

) ) (y) (y) (y) (y)

)




190 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Opinion of the Commission

Heart Disease Prostate Cancer Erectile Dysfunction | Estab.

Exhibit
Treat | Prevent | Reduc | Treat | Prevent | Reduc | Treat | Prevent | Reduc
e e e

Risk Risk Risk

32 (y) (y) (y) (y) () (y) (y)

CX0348/CX0350
24 Scientific
Studies

S ssiexosss | ) ¥) ) | @ ) ) y y y ¥)

Only Antioxidant
Pill Rated X

34. CX0463 n n
Heart Therapy

35. CX0466/ n n
CX1426 Ex. H
Off to Save
Prostates

36, CX0473 ) ) » | & ) ™ | ® (n) (n) ¥)

Capture of
POMWonderful
.com Community
Website

37. CX0473 y y y y y y y (n) y

Capture of (n)
POMWonderful
.com Website

38. CX0473 y y y () n n (y) n n y

Capture of
PomegranateTruth
.com Website

39 CX0473 y y y y y y y (n) (n) y

Capture of
POMPills.com
Website

40-43. CX0473 The Commission does not reach the challenged media interviews. See section IX. of
Media Interviews C e, L.
the Commission’s Opinion.
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FINAL ORDER

DEFINITIONS

For purposes of this Order, the following definitions shall

apply:

1.

Unless otherwise specified, “Individual Respondents”
means Stewart A. Resnick, Lynda Rae Resnick, and
Matthew Tupper, individually and as officers of POM
Wonderful LLC (“POM Wonderful”) and Roll Global
LLC (“Roll”).

Unless otherwise specified, “Respondents” means
POM Wonderful and Roll, their successors and
assigns; the Individual Respondents; and each of the
above’s officers, agents, representatives, and
employees.

“Commerce” means as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

“Covered Product” means any food, drug, or dietary
supplement, including, but not limited to the POM
Products.

“Food” and “drug” means as defined in Section 15 of
the Federal Trade Commission Act, 15 U.S.C. § 55.

“Endorsement” means as defined in 16 C.F.R. §
255.0(b).

“POM Product” means any food, drug, or dietary
supplement containing pomegranate or its components,
including, but not limited to, POM Wonderful 100%
Pomegranate Juice and pomegranate juice blends,
POMx Pills, POMx Liquid, POMx Tea, POMx Iced
Coffee, POMx Bars, and POMx Shots.

The term “including” in this Order means “without
limitation.”
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0. The terms “and” and “or” in this Order shall be
construed conjunctively or disjunctively as necessary,
to make the applicable phrase or sentence inclusive
rather than exclusive.

IT IS ORDERED that Respondents, directly or through any
corporation, partnership, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any Covered Product, in or affecting commerce, shall not make
any representation in any manner, expressly or by implication,
including through the use of a product name, endorsement,
depiction, illustration, trademark, or trade name, that such product
is effective in the diagnosis, cure, mitigation, treatment, or
prevention of any disease, including, but not limited to, any
representation that the product will treat, prevent or reduce the
risk of heart disease, including by decreasing arterial plaque,
lowering blood pressure, or improving blood flow to the heart;
treat, prevent or reduce the risk of prostate cancer; or treat,
prevent or reduce the risk of erectile dysfunction; unless the
representation is non-misleading and, at the time of making such
representation, Respondents possess and rely upon competent and
reliable scientific evidence that, when considered in light of the
entire body of relevant and reliable scientific evidence, is
sufficient to substantiate that the representation is true. For
purposes of this Part I, competent and reliable scientific evidence
shall consist of at least two randomized and controlled human
clinical trials (RCTs) of the Covered Product that are randomized,
well controlled, based on valid end points, and conducted by
persons qualified by training and experience to conduct such
studies. Such studies shall also yield statistically significant
results, and shall be double-blinded unless Respondents can
demonstrate that blinding cannot be effectively implemented
given the nature of the intervention.

IT IS FURTHER ORDERED that Respondents, directly or
through any corporation, partnership, subsidiary, division, trade
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name, or other device, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or
distribution of any Covered Product, in or affecting commerce,
shall not misrepresent, in any manner, expressly or by
implication, including through the use of a product name,
endorsement, depiction, or illustration, trademark, or trade name,
the existence, contents, validity, results, conclusions, or
interpretations of any test, study, or research.

IT IS FURTHER ORDERED that Respondents, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or
distribution of any Covered Product, in or affecting commerce,
shall not make any representation, in any manner, expressly or by
implication, including through the use of a product name,
endorsement, depiction, illustration, trademark, or trade name,
about the health benefits, performance, or efficacy of any Covered
Product, unless the representation is non-misleading, and, at the
time of making such representation, Respondents possess and rely
upon competent and reliable scientific evidence that is sufficient
in quality and quantity based on standards generally accepted in
the relevant scientific fields, when considered in light of the entire
body of relevant and reliable scientific evidence, to substantiate
that the representation is true. For purposes of this Part III,
competent and reliable scientific evidence means tests, analyses,
research, or studies that have been conducted and evaluated in an
objective manner by qualified persons and are generally accepted
in the profession to yield accurate and reliable results.

V.
IT ISFURTHER ORDERED that:

A. Nothing in Parts I through III of the Order shall
prohibit Respondents from making any representation
for any product that is specifically permitted in
labeling for such product by regulations promulgated
by the Food and Drug Administration pursuant to the
Nutrition Labeling and Education Act of 1990; and
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B. Nothing in Parts I through III of the Order shall
prohibit Respondents from making any representation
for any drug that is permitted in the labeling for such
drug under any tentative final or final standard
promulgated by the Food and Drug Administration, or
under any new drug application approved by the Food
and Drug Administration.

\2

IT IS FURTHER ORDERED that POM Wonderful, Roll,
and their successors and assigns, and Individual Respondents
shall, for five (5) years after the last date of dissemination of any
representation covered by this Order, maintain and upon request
make available to the Commission for inspection and copying:

A. All  advertisements, labeling, packaging, and
promotional materials containing the representation;

B. All materials that were relied upon in disseminating
the representation;

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in their possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations; and

D. All acknowledgments of receipt of this Order, obtained
pursuant to Part VI.

VI.

IT IS FURTHER ORDERED that POM Wonderful, Roll,
and their successors and assigns, and Individual Respondents shall
deliver a copy of this Order to all of their current and future
principals, officers, directors, and managers, and to all of their
current and future employees, agents, and representatives having
managerial responsibilities with respect to the subject matter of
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this Order, and shall secure from each such person a signed and
dated statement acknowledging receipt of the Order. POM
Wonderful, Roll, and their successors and assigns, and Individual
Respondents shall deliver this Order to such current personnel
within thirty (30) days after the effective date of this Order, and to
such future personnel within thirty (30) days after the person
assumes such position or responsibilities.

VII.

IT IS FURTHER ORDERED that POM Wonderful, Roll,
and their successors and assigns, shall notify the Commission at
least thirty (30) days prior to any change in the corporations or
any business entity that POM Wonderful, Roll, and their
successors and assigns, and Individual Respondents directly or
indirectly control, or have an ownership interest in, that may
affect compliance obligations arising under this Order, including
but not limited to formation of a new business entity; a
dissolution, assignment, sale, merger, or other action that would
result in the emergence of a successor entity; the creation or
dissolution of a subsidiary, parent, or affiliate that engages in any
acts or practices subject to this Order; the proposed filing of a
bankruptcy petition; or a change in the business or corporate name
or address. Provided, however, that, with respect to any proposed
change about which POM Wonderful, Roll, and their successors
and assigns, and Individual Respondents learn less than thirty (30)
days prior to the date such action is to take place, POM
Wonderful, Roll, and their successors and assigns, and Individual
Respondents shall notify the Commission as soon as is practicable
after obtaining such knowledge. Unless otherwise directed by a
representative of the Commission, all notices required by this Part
shall be sent by overnight courier to the Associate Director for
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue NW, Washington, DC
20580, with the subject line FTC v. POM Wonderful. Provided,
however, that, in lieu of overnight courier, notices may be sent by
first class mail, but only if electronic versions of such notices are
contemporaneously sent to the Commission at DEbrief@ftc.gov.
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VIII.

IT IS FURTHER ORDERED that each Individual
Respondent, for a period of ten (10) years after the date of
issuance of this Order, shall notify the Commission of the
discontinuance of his current business or employment, or of his
affiliation with any new business or employment. The notice
shall include the Individual Respondent’s new business address
and telephone number and a description of the nature of the
business or employment and his or her duties and responsibilities.
Unless otherwise directed by a representative of the Commission,
all notices required by this Part shall be sent by overnight courier
to the Associate Director for Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, 600 Pennsylvania Avenue
NW, Washington, DC 20580, with the subject line FTC v. POM
Wonderful. Provided, however, that, in lieu of overnight courier,
notices may be sent by first-class mail, but only if electronic
versions of such notices are contemporaneously sent to the
Commission at DEbrief(@ftc.gov.

IX.

IT IS FURTHER ORDERED that POM Wonderful, Roll,
and their successors and assigns, and Individual Respondents
within sixty (60) days after the effective date of this Order, shall
each file with the Commission a true and accurate report, in
writing, setting forth in detail the manner and form of their
compliance with this Order. Within ten (10) days of receipt of
written notice from a representative of the Commission, they shall
submit additional true and accurate written reports.

X.

This Order will terminate on January 10, 2033, or twenty (20)
years from the most recent date that the United States or the
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the
Order, whichever comes later; provided, however, that the filing
of such a complaint will not affect the duration of:

A. Any Part in this Order that terminates in less than
twenty (20) years;
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B. This Order’s application to any proposed respondent
that is not named as a defendant in such complaint;
and

C. This Order if such complaint is filed after the Order
has terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that Respondents did not violate any provision of the
Order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the Order will terminate according to this Part as
though the complaint had never been filed, except that the Order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission.

CONCURRING STATEMENT OF COMMISSIONER
MAUREEN K. OHLHAUSEN

I disagree with the majority’s findings of implied disease
efficacy and establishment claims with regard to the exhibits
detailed below for several reasons. First, several of these exhibits
contain claims about the general effects of the POM products on
the continued healthy functioning of the body but do not make
references to diseases or health-related conditions.! Despite the
absence of such references or of other suggestive indicators (e.g.,
strong medical imagery), the majority finds that these exhibits
contain implied disease-related claims without extrinsic evidence
that consumers viewing the exhibits would actually perceive such
stronger claims and not simply perceive healthy functioning
claims (akin to “structure/function” or “S/F” claims under Food

' See Figs. 4, 12, 18-20, 23-25, and 28-33.
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and Drug Administration regulations).” I am concerned that, if
the Commission too easily finds implied disease efficacy or
establishment claims in advertisements for foods, absent extrinsic
evidence, then it may tend to undermine an important balance that
is struck in the regulation of food, supplement, and drug
advertising under the FTC Act and other federal laws.”

Second, for a number of advertisements, I believe the majority
conflates disease treatment claims with prevention/risk reduction
claims. In one instance, they find implied disease treatment claims
where the exhibit appears only to claim or suggest that the risk of
disease is, or may be, reduced by POM products.® Conversely, in
several others, they find implied prevention/risk reduction claims
(not solely disease treatment claims) for exhibits that describe
studies of subjects already suffering from prostate cancer or ED.’
For all of these exhibits, we lack extrinsic evidence that
consumers would perceive all the various claims that the majority
finds are implied by the exhibits. Because it seems unlikely that a
consumer would assume that any food or food product that lowers
the risk of disease is also a viable treatment for that disease, I
disagree with the majority’s conclusions that such claims are
facially present in certain exhibits. Likewise, because it seems
unlikely that a consumer would assume that a treatment for
existing cancer or heart disease would necessarily prevent the
onset of these conditions, [ disagree with the majority’s
conclusion that such claims are facially present in certain other
exhibits.

? The fact that I find these claims more akin to structure/function claims
does not mean I take a position on whether Respondents possessed adequate
substantiation or otherwise met the requirements to make structure/function
claims.

? The FTC has long recognized “the importance of consistent treatment of
nutrient content and health claims in food advertising and labeling and [sought]
to harmonize its advertising enforcement program with FDA's food labeling
regulations to the fullest extent possible under the statutory authority of the
FTC Act.” FTC Enforcement Policy Statement on Food Advertising, (1994),
available at http://www.ftc.gov/bep/policystmt/ad-food.shtm.

* See Fig. 6.
> See Figs. 10, 17, and 36-39.
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Finally, because a number of exhibits contain descriptions of
studies that are highly qualified with terms such as “small study,”
“initial scientific research,” and “promising,” “hopeful” or
“encouraging” results, I disagree with the conclusion that these
exhibits make establishment claims in the absence of extrinsic
evidence supporting such a conclusion.® Moreover, the majority
argues that the challenged ads reinforce the disease-related
establishment claims by mentioning that POM spent millions on
research.” However, the references to the money spent on research
appear to be significantly related to demonstrating the amount of
antioxidants in the POM products and the general effects of those
antioxidants on the human body. Therefore, we need extrinsic
evidence to show that consumers would also take away the
impression that the research supporting the disease claims is
established and not merely preliminary.

Virtually none of the claims found by the Commission in the
challenged exhibits is express — they are deemed to be implied.
The Commission may undertake a net impression analysis and
find implied claims when it can “conclude with confidence after
examining the interaction of all the different elements in [an
advertisement] that they contain a particular implied claim.” In re
Thompson Med. Co., 104 F.T.C. 648, 788-89 (1984); Telebrands
Corp., 140 F.T.C. 278, 290 (2004) (citing Thompson Medical).
When such confidence is lacking (e.g., due to well-qualified
claims or contradicting statements), however, “we will not find
the ad to make the implied claim unless extrinsic evidence allows
us to conclude that such a reading of the ad is reasonable.”
Thompson Med. Co., 104 F.T.C at 789; Telebrands, 140 F.T.C. at
291 (citing Thompson Med. Co.).

With respect to the claims described below, such extrinsic
evidence is unavailable or inadequate. Although Complaint
Counsel offered the expert testimony of Dr. Stewart, he did not
conduct his own facial analysis of the challenged advertisements
and could not opine on what they meant. IDF 513. Also, unlike in

% See Figs. 4, 6, 12-14, 18-20, 24, 25, and 28-33.

7 “When an ad represents that tens of millions of dollars have been spent
on medical research, it tends to reinforce the impression that the research
supporting product claims is established and not merely preliminary.” See
Section I'V.A. of the opinion.
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cases such as Thompson Medical and Telebrands, Complaint
Counsel did not introduce copy testing evidence to demonstrate
what claims consumers may perceive from well-qualified or
contradictory statements in advertisements. Because a number of
exhibits contain references to the continued healthy functioning of
the body without mentioning disease or health-related conditions,
discuss only treatments for patients already suffering certain
diseases, discuss risk reduction without mentioning treatment of
certain diseases, or contain extensive qualifying language, I do not
share the majority’s ability to “conclude with confidence,” that no
extrinsic evidence is needed to read stronger claims between the
lines. I am concerned with, and thus disagree with, these
particular majority findings.®

As our opinion today observes, the Commission has paid
particular attention to the balancing of pertinent consumer
interests in describing the Pfizer factors applicable to the question
of what constitutes a reasonable basis for a claim.” The
Commission also has been clear that our substantiation standards
and claims interpretation are inextricably linked. Hence, in
delineating standards for prior substantiation, we state “[t]he
Commission will take care to assure that it only challenges
reasonable interpretations of advertising claims.”' As a
procedural matter, we may begin by asking what particular claims
— and categories of claims — are being made, and then ask what
evidence should be required to substantiate such claims. We must
keep in mind, however, that if we are too quick to find stronger
claims than the ones reasonable consumers actually perceive, then
we will inadvertently, but categorically, require an undue level of
substantiation for those claims.

8 Engaging in broad claim interpretation also raises questions about
whether this approach qualifies as a case-by- case analysis or is more like a
broad prohibition on certain categories of speech, which has implications for
First Amendment review of our actions.

’ See In re Pfizer Inc., 81 F.T.C. 23, 91-2 (1972); see FTC Policy
Statement Regarding Advertising Substantiation, 104 F.T.C. 839 (1984)
(appended to Thompson Med. Co., 104 F.T.C. 648 (1984)) (“Substantiation
Statement”).

' Substantiation Statement at 840 n. 3 (emphasis added)

(“Notwithstanding ... variations in approach, the focus of all Commissioners
on reasonable interpretations of claims is intended to ensure that advertisers are
not required to substantiate claims that were not made.”)
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In particular, Congress and the Food and Drug Administration
have created carefully drawn boundaries between different types
of claims regarding the effect of food and dietary supplement
products on nutrition and health. FDA regulations distinguish
between various categories of claims that may be associated with
food products and dietary supplements — including “qualified
health claims,” “health claims,” and “structure/function” claims —
and the level of substantiation required for each category of
claim.!" According to FDA guidance, health claims and qualified
health claims expressly or by implication characterize the
relationship of a substance to a disease (e.g., heart disease) or
health-related condition (e.g., high blood pressure).'* By contrast,
structure/function claims describe the effect that a substance has
on the structure or function of the body for maintenance of good
health and nutrition but do not make reference to a disease.”> The
FDA imposes different and more stringent requirements on health
claims than it does on structure/function claims.'*

"' See generally FDA, Guidance for Industry: A Food Labeling Guide
(September 1994; Revised April 2008; Revised October 2009), available at
http://www.fda.gov/Food/GuidanceComplianceRegulatorylnformation/Guidan
ceDocuments/FoodLabelingNutrition/FoodLabelingGuide/default.htm; FDA,
Guidance for Industry: Evidence-Based Review System for the Scientific
Evaluation of Health Claims - Final (2009), available at
http://www.fda.gov/Food/GuidanceComplianceRegulatoryInformation/Guidan
ceDocuments/FoodLabelingNutrition/uem073332.htm; FDA Guidance for
Industry: FDA’s Implementation of “Qualified Health Claims™: Questions and
Answers;  Final  Guidance @ (May 12, 2006), available at
http://www.fda.gov/Food/GuidanceComplianceRegulatoryInformation/Guidan
ceDocuments/FoodLabelingNutrition/ucm053843.htm.

12 FDA, Guidance for Industry: A Food Labeling Guide, at 8.Claims H1,
Ql.
" 1d. at 8.Claims S1, S7.

' “Health claims are required to be reviewed and evaluated by FDA prior
to use.” FDA, Guidance for Industry: A Food Labeling Guide, at 8.Claims H1.
FDA also distinguishes “health claims that meet the Significant Scientific
Agreement (SSA) standard,” from “S/F claims [that] must be truthful and not
misleading and are not pre-reviewed or authorized by FDA.”). id. at 8.Claims
H3. In addition, “FDA does not require conventional food manufacturers to
notify FDA about their S/F claims and disclaimers are not required for
conventional foods.” FDA, Structure/Function Claims, available at
http://www.fda.gov/Food/LabelingNutrition/LabelClaims/StructureFunctionCla
ims/ucm2006881.htm. Structure/function claims were specifically authorized
by the Dietary Supplement Health and Education Act of 1994, 108 Stat. 4325
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I am concerned that the majority’s interpretation of certain
exhibits blurs these boundaries and creates an inconsistency
between FTC advertising requirements and FDA food labeling
and advertising requirements by concluding that the mere mention
of “health” or healthy functioning can imply a disease-related
efficacy (i.e., a health claim in FDA terms) and that the mere
mention of scientific evidence can imply a related establishment
claim. For instance, Figures 12, 20, and 23 seem limited to
addressing the product’s general health benefits by providing
antioxidants and fighting free radicals, and thus potentially
reducing the risk of disease, while claiming that these benefits are
backed by significant scientific or medical research about prostate
or cardiovascular health. Based on the majority’s views about
these exhibits, it is difficult to imagine any structure/function
claims that POM could associate with its products in the
marketplace without such claims being interpreted, under the FTC
precedent set in this case, as disease-related claims. "

(codified as amended in scattered sections of 21 U.S.C.); see also Dep’t Health
& Human Servs., Food & Drug Admin., Regulations on Statements Made for
Dietary Supplements Concerning the Effect of the Product on the Structure or
Function of the Body, Final Rule, 65 Fed. Reg. 1000 at 1034-35 (Jan. 6, 2000).

> 1 am concerned that, for these exhibits, the majority readings are in
conspicuous tension with the express findings and intent of Congress in
enacting the Dietary Supplement Health and Education Act of 1994 (DSHEA),
wherein Congress provides for structure/function claims that may be made on
behalf of dietary supplements. In the statute itself are express findings that
healthful diets may reduce the risk of disease and the need for medical
intervention; that “consumers should be empowered to make choices about
preventive health care programs,” id. at § 2(8), based on available scientific
evidence; and that, “although the Federal Government should take swift action
against products that are unsafe or adulterated, the Federal Government should
not take any actions to impose unreasonable regulatory barriers limiting or
slowing the flow of safe products and accurate information to consumers.” 1d.
at § 2(13). Moreover, although the DSHEA regards dietary supplements in
particular, FDA has concluded that “structure/function claims may be made on
a conventional food provided the effects are derived from the nutritive value of
the food.” FDA, Guidance for Industry: A Food Labeling Guide, at 8.Claims
S1. Hence, “[o]n December 20, 2002, the agency announced its intention to
extend its approach to implementing the Pearson decision to include health
claims for conventional foods (67 Fed. Reg. 78002).” FDA, Guidance for
Industry: Evidence-Based Review System for the Scientific Evaluation of
Health Claims — Final, at § II (background).
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A possible (though not plausible) argument for the majority’s
position is that these exhibits are somehow infused with messages
from other ads included in some of POM’s advertising campaigns
that mentioned specific diseases or health conditions. However,
we should not reach such a conclusion in the absence of extrinsic
evidence in the record. Thompson Med. Co., 104 F.T.C. at 789,
Telebrands, 140 F.T.C. 379, 436 (2004) (ALJ Decision), adopted
by the Commission in Telebrands, 140 F.T.C. 278, 281 (2004)
(requiring extrinsic evidence even though the ads at issue
contained express references to other ads). More generally, we
should be careful not to interpret claims so broadly that we
undermine distinctions between types of claims, and the
substantiation appropriate to them, that Congress and our sister
agency have found important to the public’s health and wellbeing.

In sum, the majority’s findings with regard to the exhibits
detailed below in the absence of extrinsic evidence leave
questionable room for marketers to make well-qualified and
substantiated structure/function type efficacy or establishment
claims because of the high risk that such claims will be found to
imply the treatment, prevention, or risk-reduction of a disease, or
that they are clinically proven.

I incorporate these arguments by reference to my views for
specific exhibits in my comments below.

Figure 4. CX0031: “Floss Your Arteries” print advertisement

I disagree with the majority view that this print ad conveyed to a
significant minority of reasonable consumers that drinking eight
ounces of POM Juice daily treats — rather than prevents or reduces
the risk of — heart disease. I also disagree with the majority and
would uphold the ALJ’s finding that the evidence fails to show
that this print ad conveys to a significant minority of reasonable
consumers that the claims contained in the advertisement are
clinically proven. The advertisement’s language qualifies that
drinking POM Juice “can reduce plaque by up to 30%” (emphasis
added) and the citation to a study appears in a footnote too small
to be clear and conspicuous under our own standards.'® See ID at

'® Advertisers cannot use fine print to contradict other statements in an ad
or to clear up misimpressions the ad would otherwise leave. FTC Deception
Policy Statement, appended to Cliffdale Associates, Inc., 103 F.T.C. 110, 180-
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4| 447. Further, the imagery in the advertisement is that of regular
hygiene, such as tooth brushing and flossing, not medical imagery
related to heart disease that appears in other challenged
advertisements where the Commission unanimously found an
implied establishment claim.

Figure 6. CX0034: Amaze Your Cardiologist

I disagree with the majority view that this print ad conveys to a
significant minority of reasonable consumers that drinking eight
ounces of POM Juice daily treats — rather than prevents or reduces
the risk of — heart disease. I also disagree with the majority and
would uphold the ALJ’s finding that the evidence fails to show
that this exhibit conveys to a significant minority of reasonable
consumers that the claims contained in the advertisement are
clinically proven because the statement regarding plaque
reduction is well-qualified (“can reduce plaque by up to 30%”
(emphasis added)) and the reference to a study appears in a
footnote too small to be clear and conspicuous under our own
standards. See ID at 44 465-468.

Figures 10 and 17. CX1426 Ex. I: Antioxidant Superpill
Brochure; CX1426 Ex. N: POMXx Prostate Newsletter

I disagree with the majority’s view that these exhibits convey to a
significant minority of reasonable consumers that daily
consumption of POM products prevents or reduces the risk of
prostate cancer, as opposed to treating prostate cancer. All
references to that disease in the exhibit appear rooted in a study of
46 men age 65 to 70 who had been treated for prostate cancer.
Further, CX1426 Ex. I specifically references “new studies are
under way ... in patients With prostate cancer” (emphasis added).

81 (1984). To be effective, Commission orders require such disclosures to be
clear and conspicuous. E.g., Thompson Med. Co., 104 F.T.C. at 842-43. For
print ads, for instance, past Commission orders have defined “clear and
conspicuous” to mean in a type size and location sufficiently noticeable for an
ordinary consumer to read and understand it and in print that contrasts with the
background against which it appears. See, e.g., FTC v. Green Millionaire,
LLC, No. 1:12-¢v-01102-BEL (D. Md. filed Apr. 12, 2012) (proposed order
granting stipulated permanent injunction), available at
http://www.ftc.gov/os/caselist/1023204/120416greenmillstip.pdf.
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Figure 12. CX0109: Heart Therapy

I disagree with the majority and would uphold the ALJ’s findings
that the evidence fails to show that this print ad conveys to a
significant minority of consumers that drinking eight ounces of
POM lJuice daily prevents or reduces the risk of heart disease or
that such claims are clinically proven. The imagery in this ad,
which is a POM bottle reclining on a couch, suggests
psychotherapy, not treatment for heart disease. The text is
qualified with references such as ‘“emerging science,” “initial
scientific research,” and ‘“encouraging results in prostate and
cardiovascular health.” There is also an exhortation to “keep your
heart healthy,” without mention of or linkage to a specific disease,
which seems more indicative of general structure/function type
claims rather than health claims involving disease prevention or
risk reduction.

Figures 13-14. CX0120: One small pill for mankind; CX0122:
Science Not Fiction

I disagree with the majority and would uphold the ALJ’s
conclusion that the record does not support a finding that these
exhibits convey to a significant minority of reasonable consumers
that drinking eight ounces of POM Juice or taking one POMx Pill
daily treats prostate cancer or that such claim is clinically proven.
The exhibits contain conflicting elements and heavily qualified
descriptions of studies, thus suggesting the need for extrinsic
evidence to determine what consumers take away. For instance,
the exhibits state that “[f]indings from a small study suggest ...
pomegranate juice may one day prove an effective weapon” or
“[a]n initial UCLA medical study ... showed hopeful results for
men with prostate cancer” (emphasis added).

Figures 18-19 and 24. CX0169/CX1426 Ex. L: “The Power of
POM;” CX0180/CX1426 Ex. K: “The antioxidant Superpill;”
and CX0279: “Science, Not Fiction” print advertisement

I disagree with the majority and would uphold the ALJ’s
conclusion that the evidence fails to show that these print ads
convey to a significant minority of reasonable consumers that
taking a POMx Pill daily treats, prevents, or reduces the risk of
heart disease and prostate cancer or that these claims are clinically
proven. The ads mention the potential benefits for “prostate
health” and “heart health,” and exhort the consumer to “invest in
your health,” which are statements likely more correlated to
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structure/function type claims than to health/disease claims.
Moreover, the exhibits discuss the available science with
qualifiers such as “preliminary studies,” “hopeful results,” or
“suggests anti-atherosclerosis benefits.” In addition, the caduceus
symbol in CX0169 is next to the tag line “Reviewed for Safety by
the FDA.” Further, the text of any statements at the bottom of
these exhibits is too small to qualify any claims adequately. Thus,
extrinsic evidence would be necessary to conclude that consumers
would take away health/disease claims or establishment claims
from these ads.

Figure 20. CX0192: What Gets Your Heart Pumping print
advertisement

I disagree with the majority and would uphold the ALJ’s
conclusion that the evidence fails to show that this print ad
conveys to a significant minority of reasonable consumers that
drinking eight ounces of POM Juice daily prevents or reduces the
risk of heart disease or that these claims are clinically proven. In
contrast to certain other exhibits, this ad’s imagery, a POM bottle
in a bikini top, does not include medical imagery but rather
invokes sexual attraction. Moreover, the ad contains statements
such as “healthy arteries” and “cardiovascular health,” which
seem similar to structure/function type claims rather than
health/disease claims. Further, the ad’s references to science are
qualified as “initial” scientific research that has uncovered
“encouraging” results.  Thus, extrinsic evidence would be
necessary to conclude that consumers would take away
health/disease claims or establishment claims from this ad.

Figure 23. CX0274/CX1426 Ex. C: “I'm Off to Save
Prostates” print advertisement

I disagree with the majority and would uphold the ALJ’s
conclusion that the evidence fails to show that this print ad
conveys to a significant minority of reasonable consumers that
drinking eight ounces of POM Juice daily prevents or reduces the
risk of prostate cancer or that these claims are clinically proven.
Statements such as “defending healthy prostates” and “improve
prostate health” are more akin to structure/function type claims
than to health/disease claims. Moreover, the mention of research
in this ad is not tied to any disease generally or cancer
specifically. Further, the ad lacks any medical imagery. Thus, the
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Commission should require extrinsic evidence to find implied
health/disease or establishment claims.

Figures 25 and 28-33. CX0280: Live Long Enough;
CX0331/CX1426 Ex. J: Healthy Wealthy; CX0328: Your New
Health Care Plan; CX0337: First Bottle You Should Open;
CX0342/CX0353: Life Insurance Supplement;
CX0348/CX0350: 24 Scientific Studies; CX0351/CX0355:
Only Antioxidant Supplement Rated X

I disagree with the majority and would uphold the ALJ’s
conclusion that the evidence in the record fails to show that these
print ads convey to a significant minority of reasonable consumers
that drinking eight ounces of POM Juice or taking one POMx Pill
daily treats, prevents or reduces the risk of heart disease or
prostate cancer or that these claims are clinically proven. These
ads state “keep you at your healthy best” and “prostate and
cardiovascular health” and do not refer to any disease, making the
claims akin to structure/function type claims. The imagery
regarding pills is linked to the antioxidant power of the product.
The studies referenced are strongly qualified, stating that
“preliminary studies ... showed promising results for heart
health” or that an “initial UCLA study ... found hopeful results
for prostate health” (emphasis added). Moreover, any disclaimers
at the bottom of the ad are too small to be interpreted in
conjunction with other messages. For similar reasons, I also
disagree with the majority’s view that exhibits CX0351 and
CXO0355 convey to a significant minority of reasonable consumers
that drinking eight ounces of POM Juice or taking one POMx Pill
daily treats, prevents, or reduces the risk of erectile dysfunction or
that those claims are clinically proven. The statements about the
studies referenced are qualified; for instance, the ad refers to a
“preliminary study on erectile function” (emphasis added) and
notes that “further studies are warranted.” Thus, the Commission
should require extrinsic evidence to find implied health/disease or
establishment claims.

Figures 36 and 39. CX0473: Capture of POMWonderful.com
Community Website; CX0473: Capture of POMPIlls.com
Websites

I disagree with the majority’s view that these exhibits convey to a
significant minority of reasonable consumers that taking eight
ounces of POM Juice or one POMx Pill daily prevents or reduces
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the risk of — rather than treats — prostate cancer. Because the
science referenced in these exhibits consists of subjects who had
already been diagnosed with that disease, I would require
extrinsic evidence before finding implied claims of disease
prevention or risk reduction.

Figure 37. CX0473: Capture of POMWonderful.com Website
For the same reasons noted for exhibits 36 and 39, I disagree with
the majority’s view that this exhibit conveys to a significant
minority of reasonable consumers that taking eight ounces of
POM Juice or one POMXx Pill daily prevents or reduces the risk of
— rather than treats — prostate cancer. Because the science
referenced in this exhibit consists of subjects who had already
been diagnosed with cancer, I would require extrinsic evidence
before finding such implied claims.

CONCURRING STATEMENT OF
COMMISSIONER J. THOMAS ROSCH

The Commission Opinion states that “[t]here are two
analytical routes by which Complaint Counsel can prove that
Respondents’ ads are deceptive or misleading and both arise in
this case.” Commission Opn. at 17. The first is to demonstrate
that the claims in the ads are false. The second approach relies on
the “reasonable basis” theory; that is, that an objective claim
about a product’s performance or efficacy carries with it a
representation that the advertiser had a reasonable basis of support
for the claim. Id. I agree with these assertions.

Using this framework, the Commission Opinion separately
analyzes the efficacy claims and the level of substantiation
claimed by those advertisements. @ More specifically, the
Commission first determines for itself whether and to what extent
the ads make efficacy claims (see, e.g., id. at 9); but the
Commission relies on extrinsic evidence (the testimony of
experts) to determine the level of substantiation required to
support the claims made by the ads in that respect. The
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Commission ends up concluding on the basis of the testimony of
those experts that the highest level of well-controlled studies (the
“gold standard” of RCTs) is required to support the latter claims.
Id. at 20, 22-23, 25-26, 30, 32, 35, and 38.

I agree with the Commission’s conclusion. Moreover, I agree
that the Commission reached that conclusion by using the most
traditional (that is to say the safest) analytical route. However,
that route entails a discussion of both the expert testimony and
how the Pfizer factors should apply in this case. Id. at 20-38. I
consider that lengthy discussion to be unnecessary. Beyond that,
having served as a Commissioner for seven years and having been
a trial lawyer for nearly 40 years before that, I am somewhat
skeptical of relying so heavily on the opinions of experts who are
paid by both Complaint Counsel and Respondents. Fortunately, I
do not have to do so.

Instead, I would decide that the “net impression” left by the
ads includes claims about what level of substantiation the
advertiser is purporting to have; that a net impression may be
conveyed both expressly and by implication; and that the
substantiation claims in these ads are false.

First, let me emphasize that I, like my colleagues, have
examined the ads myself. There can be no dispute that the net
impression of the ads is what counts in determining what
impression is conveyed to consumers. The case law has long held
that. See, e.g., American Home Prods. v. FTC, 695 F.2d 681, 687
(3d Cir. 1982); FTC v. Sterling Drug, Inc., 317 F.2d 669, 674 (2d
Cir. 1963). Moreover, there can be no quarrel with the
proposition that the net impression conveyed by an ad includes
implied claims, as well as express claims. The Commission itself
has repeatedly been held to have the common sense and expertise
to determine the net impression conveyed, “so long as those
claims are reasonably clear.” Kraft, Inc. v. FTC, 970 F.2d 311,
319 (7th Cir. 1992);" accord FTC v. Nat’l Urological Group, Inc.,
645 F. Supp. 2d 1167, 1189-90 n.12 (N.D. Ga. 2008); see also
FTC v. Colgate-Palmolive Co., 380 U.S. 374, 391-92 (1965).

! 1t is worth noting that all of the appellate authority respecting the need
for the Commission to consider expert opinions predates the Kraft case.
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Second, neither Kraft nor Colgate-Palmolive contains any
suggestion that the Commission itself lacks the common sense
and expertise to determine whether any false substantiation claims
are conveyed by the ads, as part of its examination of the ads’ net
impression. Nor do other cases require that there ordinarily be
any form of extrinsic evidence in that inquiry. See, e.g., FTC v.
Nat’l Urological Group, Inc., 645 F. Supp. 2d 1167, 1189
(extrinsic evidence “is only necessary when the asserted claims
fall on the ‘barely discernible’ side of the continuum™); FTC v.
QT, Inc., 448 F. Supp. 2d 908, 958 (N.D. Ill. 2006), aff’d, 512
F.3d 858 (7th Cir. 2008). Indeed, as the Commission Opinion
acknowledges, Sterling Drug, 102 F.T.C. 395, 436 (1983), stands
for the straightforward notion that “when an advertiser represents
in its ad that there is a particular level of support for a claim, the
absence of that support makes the claim false.” Commission Opn.
at 16, 20. Thus, I would hold that claims about the level of
substantiation, no less than any other net impression conveyed by
the ads, can be false, and that the Commission itself can make that
determination.

Third, I would agree that if POM’s ads simply made health
claims, standing alone, they could not properly be challenged as
false or deceptive. But they do not stand alone. In some instances
the alleged health claim is expressly linked to a claim that the
POM products treat, prevent or reduce the risk of heart disease or
prostate cancer. The link between POM and the treatment,
prevention or reduction of risk of those very serious diseases is at
least implicit in many other instances. Those express and implicit
links create a net impression that the highest possible level of
substantiation exists for the POM product being advertised, and
that claim is false.

More specifically, many of the advertisements expressly link
POM to the treatment, prevention or reduction of the risk of heart
disease or prostate cancer. See, e.g., POM Claims Appendix, ads
numbered 1, 2, 3,4, 5,6,7,8,9, 10, 12, 14, 16, 19, 20, 28, 29, 30,
31, 32, and 33. Other ads at least implicitly link POM or POMx
to the treatment, prevention, or the reduction of risk of those very
serious diseases by liberally quoting physicians. See id., ads
numbered 16, 18, 19, 21, 24, 25, 27, 28, 29, 30, 31, 32, and 33 in
the Claims Appendix. Another set of ads implicitly link POM to
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the treatment, prevention, or the reduction of risk of heart disease
or prostate cancer by equating POM with POMx (which is
depicted as a prescription drug), or by depicting POM itself as a
medicine. See id., ads numbered 10, 13, 14, 16, 17, 18, 19, 22,
25, 28, 29, 30, 31, and 32. Furthermore, ads implicitly link POM
to the treatment, prevention, or reduction of risk of these life-
threatening diseases by describing POM as a life insurance
supplement or a healthcare plan. See id., ads numbered 29 and
31. Each of these claims creates the net impression that the
highest form of substantiation exists to support the claims linking
POM to the treatment, prevention or reduction of risk from these
serious diseases.

Fourth, I do not consider erectile dysfunction to be as serious
as heart disease or prostate cancer. For example, while erectile
dysfunction afflicts many men, it is generally not life-threatening.
Thus, I do not think that linking POM with the treatment,
prevention or reduction of risk of erectile dysfunction, standing
alone, creates a net impression that claims respecting that malady
are supported by the highest level of substantiation. But that does
not mean the Commission Opinion is wrong in requiring that level
of substantiation for erectile dysfunction as well. The
Commission has long considered so-called “establishment” claims
to be binding on the advertisers that make them. See FTC Policy
Statement Regarding Advertising Substantiation, appended to
Thompson Med. Co., 104 E.T.C. 648, 839 (1984), aff’d, 791 F.2d
189 (D.C. Cir. 1986) (for ads that “contain express or implied
statements regarding the amount of support the advertiser has for
the product claim . . ., the advertiser must possess the amount and
type of substantiation the ad actually communicates to
consumers”). In this case, those associated with POM have made
such claims. See, e.g., POM Claims Appendix, ad numbered 33.
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IN THE MATTER OF

PHUSION PROJECTS, LLC,
JAISEN FREEMAN, CHRISTOPHER HUNTER
AnD JEFFREY WRIGHT

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECS. 5(A) AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4382; File No. 112 3084
Complaint, February 6, 2013 — Decision, February 6, 2013

This consent order addresses allegations that Respondents labeled, advertised,
promoted, offered for sale, sold and distributed a fruit-flavored, carbonated
alcoholic beverage, Four Loko, to consumers. The complaint alleges that
Respondents’ made false and misleading representations that a 23.5-ounce can
of Four Loko contains the alcohol equivalent to one or two beers and could
safely be consumed in its entirety on a single occasion. In fact, a 23.5-ounce
can of Four Loko contained alcohol equal to more than four regular beers. The
consent order prohibits the respondents from offering for sale, selling, or
distributing Four Loko or any other flavored malt beverage in a container that
provides more than 1.5 ounces of ethanol unless the label clearly and
conspicuously discloses the equivalent number of beers that such alcoholic
content represents. The consent order further prohibits the respondents from
misrepresenting the alcohol content of any alcohol beverage prpoduct, and
requires respondents to keep copies of any relevant advertisements and
substantiation for any advertising claims.

Participants
For the Commission: Janet Evans and Carolyn Hann.

For the Respondents: Megan E. Alvarez, Alan P. Bielawski,
Matthew R. Dornauer, and Andrew J. Strenio, Jr., Sidley Austin
LLP.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Phusion Projects, LLC, a limited liability company, and Jaisen
Freeman, Christopher Hunter, and Jeffrey Wright, individually
and as officers of the company (“respondents”), have violated the
provisions of the Federal Trade Commission Act, and it appearing
to the Commission that this proceeding is in the public interest,
alleges:
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1. Respondent Phusion Projects, LLC (“Phusion Projects”) is
a Delaware corporation with its principal office or place of
business at 1658 North Milwaukee Avenue, #424, Chicago,
[linois 60647.

2. Respondent Jaisen Freeman is a Co-Founder and
Managing Partner of Phusion Projects. Freeman oversees the
company’s daily operations. Individually or in concert with
others, he formulates, directs, or controls the policies, acts, or
practices of Phusion Projects, including the acts or practices
alleged in this complaint. His principal office or place of business
is the same as that of Phusion Projects.

3. Respondent Christopher Hunter is a Co-Founder and
Managing Partner of Phusion Projects. Hunter oversees all
marketing and promotional materials for the company.
Individually or in concert with others, he formulates, directs, or
controls the policies, acts, or practices of Phusion Projects,
including the acts or practices alleged in this complaint. His
principal office or place of business is the same as that of Phusion
Projects.

4. Respondent Jeffrey Wright is a Co-Founder and Managing
Partner of Phusion Projects. Wright oversees the company’s
manufacturing and production functions. Individually or in
concert with others, he formulates, directs, or controls the
policies, acts, or practices of Phusion Projects, including the acts
or practices alleged in this complaint. His principal office or
place of business is the same as that of Phusion Projects.

5. Respondents have labeled, advertised, promoted, offered
for sale, sold, and distributed Four Loko to consumers.

6. Four Loko is an 11% or 12% alcohol by volume (“ABV”),
fruit-flavored, carbonated malt beverage sold in 23.5 ounce (“0z”
cans that are not resealable. Four Loko is a “food” within the
meaning of Sections 12 and 15 of the Federal Trade Commission
Act (“FTC Act”). Until approximately November 2010, Four
Loko also included added stimulants such as caffeine, taurine, and
guarana.
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7. The acts and practices of respondents, as alleged herein,
have been in or affecting commerce, as “commerce” is defined in
Section 4 of the FTC Act.

8. Respondents have disseminated or caused to be
disseminated advertisements, packaging, and promotional
material for Four Loko including, but not limited to, the attached
Exhibits A through D. These materials contain the following
statements and depictions:

A. Four Loko Packaging (Exhibits A1 and A2)
[image of Four Loko XXX Limited Edition can]
[image of Four Loko Lemon-Lime can]

B. DrinkFour Website: “Photo  Contest”
(Exhibits B1 through B4)

“. .. Here at Four, we like it when you guys and
girls flip out, get weird, and go all crazy. We like
it even more if you have a camera around to
capture your most ridiculous, out of control, sexy,
fun, cuddly, zany, spicy, demented, screwball
moments while drinking Four. If you’re daring
enough to submit a photo so provocative, absurd,
uncivilized, titillating, uninhibited, or fierce that
we deem it the ‘Photo Contest Winner,” we’ll send
you your pick of one of our hot new T-Shirts!”

* sk ok

[photo depicting two young men holding cans of
23.5 oz Four Loko, one drinking from the can]

% sk ok

[photo depicting young woman in a straw hat
consuming Four Loko directly from a 23.5 oz can]

* sk ok

[photo of three young men, one of whom is
holding a can of Four Loko]
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“first guy drank 1 [can], second guy drank 2, third
guy drank 3, fourth guy was on the ground.”

Retail Instructions and Display

“The CRUSHING the Competition
LOKO and
Earthquake rollout Incentive

Salesman
Four LOKO Placements
May 24" - June 30"

must be placed in singles door
Must be merchandised with proper pricing”

* sk ok

— (Exhibit C1)

[Photo of Actual Display in Retail Store in
Washington, D.C.]

_ (Exhibit C2)

Promotional Material: “Four Loko” (Exhibits D1
through D3)

[Four Loko Block Party photo]

% sk ok

[Marketing Sheet]

Four Loko is a crazy fruit punch flavored blend . . .
packed into a HUGE 23.5 oz CAN.

23.5 oz can singles are experiencing
exponential growth” (emphasis added)
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[Email Solicitation to a Potential Distributor:
“FOUR LOKO AND EARTHQUAKE”]

“. .. Four loko [sic] is one of the fastest growing

products in the country. . . . Watermelon is the top
selling single serve in the SE region of 7-11....”
(emphasis added)

9. Through the means described in Paragraph 8 including,
but not limited to, the statements and depictions contained in the
materials attached as Exhibits A through D, among others,
respondents have represented, expressly or by implication, that a
23.5 oz can of 11% or 12% ABV Four Loko contains alcohol
equivalent to one or two regular, 12 oz beers.

10. In truth and in fact, a 23.5 0z can of 11% or 12% ABV
Four Loko does not contain alcohol equivalent to one or two
regular, 12 oz beers. A 23.5 oz can of 11% ABV Four Loko
contains 2.6 oz of ethanol, that is, alcohol equivalent to 4.3
regular beers, and a 23.5 oz can of 12% ABYV Four Loko contains
2.8 oz of ethanol, that is, alcohol equivalent to 4.7 regular beers.
Therefore, the representation set forth in Paragraph 9 was, and is,
false or misleading.

11. Through the means described in Paragraph 8 including,
but not limited to, the statements and depictions contained in the
materials attached as Exhibits A through D, among others,
respondents have represented, expressly or by implication, that an
individual can safely consume a 23.5 oz can of 11% or 12% ABV
Four Loko on a single occasion.

12. In truth and in fact, an individual cannot safely consume a
23.5 oz can of 11% or 12% ABYV Four Loko on a single occasion.
A 23.5 oz can of 11% ABYV Four Loko contains 2.6 oz of ethanol,
that is, alcohol equivalent to 4.3 regular beers, and a 23.5 oz can
of 12% ABV Four Loko contains 2.8 oz of ethanol, that is,
alcohol equivalent to 4.7 regular beers. As a result, consuming a
single can of Four Loko on a single occasion constitutes “binge
drinking,” which is defined by health officials as men drinking
five (and women drinking four) or more standard drinks in about
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two hours. Such excessive drinking typically raises a person’s
blood alcohol concentration to 0.08 percent or more. It also
typically results in acute intoxication that can be harmful for a
variety of reasons, including impaired brain function resulting in
poor judgment, reduced reaction time, loss of balance and motor
skills, and slurred speech. Therefore, the representation set forth
in Paragraph 11 was, and is, false or misleading.

13. Through the means described in Paragraph 8, including,
but not limited to, the statements and depictions contained in the
materials attached as Exhibits A through D, among others,
respondents have represented, expressly or by implication, that a
23.5 oz can of 11% or 12% ABV Four Loko is a single serving.
Respondents have failed to disclose, or failed to disclose
adequately, that a 23.5 oz can of 11% ABV Four Loko contains
2.6 oz of ethanol, that is, alcohol equivalent to 4.3 regular beers,
and a 23.5 oz can of 12% ABV Four Loko contains 2.8 oz of
ethanol, that is, alcohol equivalent to 4.7 regular beers. These
facts would be material to consumers in their purchase or
consumption of Four Loko. The failure to disclose these facts, in
light of the representation made, was, and is, a deceptive practice.

14. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in
violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.

THEREFORE, the Federal Trade Commission this sixth day
of February, 2013, has issued this Complaint against respondents.

By the Commission, Chairman Leibowitz and Commissioner
Wright not participating.
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EXHIBIT A2
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EXHIBIT B3
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EXHIBIT C1

The CRUSHING the competition LOKO and

Earthquake rollout Incentive
Splesman
Foue LOKD Plagamants
Al At e SOHS
Seab s in jocomnt = 400 per plicetment
-5 sha's br Gocounfe $5.00 par plicainent
£a7 plar'’s s docount= $8.00 par plpcerent

L0 2 alf cases four ok cases seld i the manth of
L
“trnrst be plined i singles doce
- Miust be ererchandinad with prapet pricing dnd i
Earthquake
May 24t lune30th
YO placement

JO 0 case on alf Eavbbgratie cases sold tn Momth of Sl

somerrd e pliced tin singler door net fo otber hadgets not
foar dodo, priced in dime mrth chaapest budget
*Mast be mmerchandised with proper pricing and siatic

Supenasars- Gt paid 2ot an avenage thase deams oveall
payeud

Lo llp S0CE0

www.drinkfour.com
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FTC-0005045



PHUSION PROJECTS, LLC 223

Complaint

EXHIBIT C2
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EXHIBIT D1

[

Incentive
Placements

83 for 1 flavor
35 for 2 flavors
$10 for all 3 flavors
Patential of $10 per account!
Not Stack thern High Let them Fly
We want you to

Stack them low and fet them go!!!

Sell in 1 case of each flavor on first order

www.drinkfour.com

EONFIDENTIAL
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EXHIBIT D2
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EXHIBIT D3

Froami! Jaisan Fraaman W
Sant: Wiadnesday, Oclober 21, 2008 12:

To:

[

Subject: FOUR LO#O AND EARTHQLIAKE

Ablachments: FaurLaki Al Salisheel 12% web{2]. pod; Earthquake_55 pdf; FOUR LOKO Mielson in
Convenience-\Virginig YTD 2009 xds; Rapor - 7 11, pf

H: g

We have some new packages that | wanted to see if we could get approved in your system &5 all our Wisconsin
Whalesalers are selling these new pradocts.

Foar loko s one of the fastest growing produsts in the country, | have attached a sell sheet and some competitive data
fram cther ar=as. Four lokes is spgroved and recommended far many national chains sugh a8 7-11, Oirele E, Speedway,
Krager, Hass, Sonedo, et Al of awr Wisconsin whalesalers do very well with this product set and are asking abouwt the
aporowal for Kwik Trip. | balleve we have the bako fruit punch set ug in your system but I'wanted to get aur watermelan
and other flavors approved. Watermelon i the tap <elling single serve In the 52 ragion of 7-11. Please see the attached.

[Earthquake High Gravity Lager:
This product eampetes with Stosl Aeserve but has 12% alefval. We are seeing a great respanse from this product as the
budget beer category is very popular and profitable fight now.

Pleames bet me knaw if | need to set up 8 meating with you at your office ar on the phane to distsss,

Thanks for your time and eficet and | look foraard to your response,

Jaisen fraeman
Phusion Projects
wranw. drinkfour.com

CONFIDENT KL PPFTCO002T2



PHUSION PROJECTS, LLC 227

Decision and Order
DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondents
named in the caption hereof, and the respondents having been
furnished thereafter with a copy of a draft of complaint which the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge the respondents with violation of the
Federal Trade Commission Act; and

The respondents, respondents’ counsel, and counsel for the
Commission having thereafter executed an agreement containing
a consent order, an admission by the respondents of all of the
jurisdictional facts set forth in the aforesaid draft complaint, a
statement that the signing of the agreement is for settlement
purposes only and does not constitute an admission by the
respondents that the law has been violated as alleged in such
complaint, or that any of the facts as alleged in such complaint,
other than jurisdictional facts, are true, and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the
respondents have violated the Act, and that complaint should
issue stating its charges in that respect, and having thereupon
accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days, and
having duly considered the comments received from interested
persons pursuant to Section 2.34 of its Rules, and having modified
the Decision and Order in certain respects, now in further
conformity with the procedure prescribed in Section 2.34 of its
Rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:

1. Respondent Phusion Projects, LLC is a Delaware
limited liability company with its principal office or
place of business at 1658 North Milwaukee Avenue,
#424, Chicago, Illinois 60647.
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2. Respondent Jaisen Freeman is an officer and owner of
the corporate respondent. His principal office or place
of business is the same as that of the corporate
respondent. Individually or in concert with others, he
formulates, directs, or controls the policies, acts, or
practices of the corporate respondent.

3. Respondent Christopher Hunter is an officer and
owner of the corporate respondent. His principal
office or place of business is the same as that of the
corporate respondent. Individually or in concert with
others, he formulates, directs, or controls the policies,
acts, or practices of the corporate respondent.

4. Respondent Jeffrey Wright is an officer and owner of
the corporate respondent. His principal office or place
of business is the same as that of the corporate
respondent. Individually or in concert with others, he
formulates, directs, or controls the policies, acts, or
practices of the corporate respondent.

5. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
respondents, and the proceeding is in the public

interest.
ORDER
DEFINITIONS
For purposes of this order, the following definitions shall
apply:
1. Unless otherwise specified:

a. “Respondents” shall mean Phusion Projects, LLC,
its successors and assigns and their officers; Jaisen
Freeman, individually and as an officer of the
company; Christopher Hunter, individually and as
an officer of the company; Jeffrey Wright,
individually and as an officer of the company; and
each of the above’s agents, representatives, and
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employees, or other persons directly or indirectly
under the control of any respondent.

“Corporate respondent” shall mean Phusion
Projects, LLC, its successors and assigns and their
officers, and each of the above’s agents,
representatives, and employees.

“Controlling respondent(s)” shall mean Jaisen
Freeman, Christopher Hunter, and Jeffrey Wright,
when such individual(s) is, or collectively are, a
significant shareholder (5% or more equity owner)
of, or when such individual(s) directly or indirectly
manage(s) or control(s), any entity, and its agents,
representatives, employees, and other persons
directly or indirectly under its control.

“Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

“Flavored malt beverage” shall mean Four Loko and
any other beverage:

a.

made by the alcoholic fermentation, in potable
brewing water, of malted barley with hops, or their
parts, or their products, and with or without other
malted cereals, and with or without the addition of
unmalted or prepared cereals, other carbohydrates
or products prepared therefrom, and with or
without other wholesome products suitable for
human food consumption; and

to which flavors containing alcohol and/or
nonbeverage ingredients containing alcohol have
been added; provided that, such flavors and
nonbeverage ingredients may contribute no more
than 49% of the overall alcohol content of the
finished product unless the alcohol content is more
than 6% by volume, in which case no more than
1.5% of the volume of the finished product may
consist of alcohol derived from added flavors
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containing alcohol and non-beverage ingredients
containing alcohol; and

c. which may be filtered or otherwise processed in
order to remove color, taste, aroma, bitterness, or
other characteristics derived from fermentation.

4. “Covered product” shall mean any beverage product
containing alcohol.

5. “Endorsement” shall mean as defined in 16 C.F.R. §
255.0.
6. “Food” shall mean as defined in Section 15 of the FTC

Act, 15 U.S.C. § 55.

7. “TTB” shall mean the Alcohol and Tobacco Tax and
Trade Bureau of the U.S. Department of Treasury, or
any successor agency responsible for granting
approval for beverage alcohol labels.

8. “TTB Approval Date’’ shall mean the date that TTB
approves the display of the Alcohol Facts disclosure
set forth in Part 1.B, below, on a particular label.

9. The term “including” in this order shall mean “without
limitation.”
10. The terms “and” and “or” in this order shall be

construed conjunctively or disjunctively as necessary,
to make the applicable phrase or sentence inclusive
rather than exclusive.

IT IS ORDERED that corporate respondent and controlling
respondents, directly or through any corporation, partnership,
subsidiary, division, trade name, or other device, in connection
with the manufacturing, labeling, advertising, promotion, offering
for sale, sale, or distribution of any flavored malt beverage in a
container that provides 1.2 or more fluid ounces of ethanol, in or
affecting commerce:
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A. Shall request TTB approval to display the “Alcohol
Facts” disclosure set forth in Part 1.B, below, on such
containers and shall use all commercially reasonable
efforts to obtain such TTB approval expeditiously and
in good faith.

B. Commencing no later than ninety (90) days after the
TTB Approval Date, shall not offer for sale, sell, or
distribute such product unless the label for such
product includes an accurate “Alcohol Facts”
disclosure as depicted on Attachment A1-A3 to this
order; provided that:

i.  The disclosure shall be boxed with all black type
printed on a white ground, and shall use the format,
including fonts, justification, border, lines, and
spacing, depicted on Attachment A1-A3 for the
various container sizes there identified, and the
dimensions of the disclosure shall be no smaller
than the sizes identified for those container sizes;

ii. The disclosure shall appear on the back of the
container, perpendicular to the top of the container,
and its outside border shall be at least 2.5
centimeters from the top and bottom of the
container;

iii. The serving size shall be rounded to the nearest
quarter ounce and reflected as a decimal value (i.e.,
“25,7 .57, ¢“75,” or a whole number); and

iv. The disclosure of alcohol by volume will be
considered to be accurate if it complies with 27
CF.R.§7.71.

IT IS FURTHER ORDERED that, commencing on August
6, 2013, corporate respondent and controlling respondents,
directly or through any corporation, partnership, subsidiary,
division, trade name, or other device, in connection with the
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manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of Four Loko or any other flavored malt
beverage, in or affecting commerce, shall not offer for sale, sell,
or distribute such product in a container that provides more than
1.5 fluid ounces of ethanol unless the container is resealable.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or
distribution of any covered product, in or affecting commerce:

A. Shall not misrepresent, in any manner, expressly or by
implication, including through the use of a product
name or endorsement, the alcohol content of any
covered product; and

B. Shall not depict any covered product containing 1.2 or
more fluid ounces of ethanol being consumed directly
from the container.

V.

IT IS FURTHER ORDERED that nothing in this Order shall
prohibit respondents from making any representation about any
covered product that is specifically required by regulation or order
promulgated by the U.S. Department of Treasury Alcohol and
Tobacco Tax and Trade Bureau pursuant to the Federal Alcohol
Administration Act.

V.

IT IS FURTHER ORDERED that respondent Phusion
Projects, LLC, its successors and assigns, and respondents Jaisen
Freeman, Christopher Hunter, and Jeffrey Wright shall, for five
(5) years after the last date of dissemination of any representation
covered by this Order, maintain and upon reasonable notice make
available to the Commission for inspection and copying:
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A. All  advertisements and promotional materials
containing the representation;

B. All materials that were relied upon in disseminating
the representation; and

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in their possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations.

VI.

IT IS FURTHER ORDERED that respondent Phusion
Projects, LLC, its successors and assigns, and respondents Jaisen
Freeman, Christopher Hunter, and Jeffrey Wright shall deliver a
copy of this Order to all current and future principals, officers,
directors, and other employees having primary responsibilities
with respect to the subject matter of this Order, and shall secure
from each such person a signed and dated statement
acknowledging receipt of the Order. Respondents shall deliver
this Order to such current personnel within thirty (30) days after
the date of service of this Order, and to such future personnel
within thirty (30) days after the person assumes such position or
responsibilities.

VII.

IT IS FURTHER ORDERED that respondent Phusion
Projects, LLC, and its successors and assigns, shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under
this Order, including, but not limited to, dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this Order; the proposed filing of a bankruptcy petition;
or a change in the corporate name or address. Provided, however,
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that, with respect to any proposed change in the corporation about
which respondent Phusion Projects, LLC, learns less than thirty
(30) days prior to the date such action is to take place, respondent
shall notify the Commission as soon as is practicable after
obtaining such knowledge. All notices required by this Part shall
be sent by certified mail to the Associate Director, Division of
Enforcement, Burecau of Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue, N.W., Washington, D.C.
20580.

VIII.

IT IS FURTHER ORDERED that respondents Jaisen
Freeman, Christopher Hunter, and Jeffrey Wright, for a period of
five (5) years after the date of issuance of this Order, shall each
notify the Commission of the discontinuance of his current
business or employment. This notice shall include respondent’s
new business address and telephone number and a description of
the nature of the business or employment and his duties and
responsibilities. All notices required by this Part shall be sent by
certified mail to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington, D.C. 20580.

IX.

IT IS FURTHER ORDERED that respondent Phusion
Projects, LLC, its successors and assigns, and respondents Jaisen
Freeman, Christopher Hunter, and Jeffrey Wright shall, within
sixty (60) days after the date of service of this Order, file with the
Commission a true and accurate report, in writing, setting forth in
detail the manner and form in which they have complied with this
Order. Within ten (10) days of receipt of written notice from a
representative of the Commission, respondents shall submit
additional true and accurate written reports.
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X.

This Order will terminate on February 6, 2033, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the Order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this Order that terminates in less than
twenty (20) years;

B. This order’s application to any respondent that is not
named as a defendant in such complaint; and

C. This Order if such complaint is filed after the Order
has terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that respondents did not violate any provision of the
Order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the Order will terminate according to this Part as
though the complaint had never been filed, except that the Order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission, Chairman Leibowitz and Commissioner
Wright not participating.
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ANALYSIS OF PROPOSED CONSENT ORDER
TO AID PUBLIC COMMENT

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a consent order from Phusion
Projects, LLC, Jaisen Freeman, Christopher Hunter, and Jeffrey
Wright (the “respondents™). The proposed consent order has been
placed on the public record for thirty (30) days for receipt of
comments by interested persons. Comments received during this
period will become part of the public record. After thirty (30)
days, the Commission will again review the agreement and the
comments received, and will decide whether it should withdraw
the agreement or make final the agreement’s proposed order.

This matter involves the marketing for Four Loko, a fruit-
flavored malt beverage product. Four Loko contains 11% to 12%
alcohol by volume (“ABV”) and is sold in a 23.5 oz can. The
respondents promoted Four Loko through product packaging,
Internet advertising including fan photo contests, and print
solicitations to potential distributors.

According to the FTC complaint, the respondents represented
in its marketing materials that a 23.5 oz can of 11% or 12% ABV
Four Loko: (a) contains the alcohol equivalent to one or two
regular, 12 oz beers, and (b) could safely be consumed in its
entirety on a single occasion. The complaint alleges that both
claims are false or misleading because a 23.5 oz can of 11% ABV
Four Loko contains alcohol equivalent to 4.3 regular beers and a
23.5 oz can of 12% ABV Four Loko contains alcohol equivalent
to 4.7 regular beers. In addition, the complaint alleges that the
respondents’ failure to disclose these facts was deceptive, in light
of their representation that a can of Four Loko contained a single
serving.

The proposed consent order contains provisions designed to
prevent the respondents from engaging in similar acts and
practices in the future. Parts I and II apply to the defined term,
“covered flavored malt beverages.” Part I prohibits the corporate
respondent and controlling respondents (generally defined as the
individual respondents, when such individual(s) is, or collectively
are, a significant shareholder or directly or indirectly manage or
control any entity) from offering for sale, selling, or distributing
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Four Loko or any other covered flavored malt beverage in a
container that provides more than 1.5 oz of -ethanol
(approximately two and one half (2 1/2) regular beers) unless the
label discloses, clearly and conspicuously, the following
statement:

“This can [or bottle] has as much alcohol as [ ] regular (12
0z, 5% alc/vol) beers.”

Part I sets forth specific approved fonts and font sizes, placement
requirements (for both cans and bottles larger and smaller than 12
0z), and a formula for calculating the number of regular beers in
the container. This part also provides that the second set of
brackets shall be replaced by the number of 0.6 oz servings of
ethanol in the product. Part I is designed to address the allegedly
false representation that Four Loko contains the alcohol
equivalent to one or two regular, 12 oz beers. The disclosure
requirement is designed to alert consumers to the actual number
of servings of alcohol in the container.

Part II of the proposed order further prohibits, commencing
six (6) months after date of issuance of the order, the corporate
respondent and controlling respondents from offering for sale,
selling, or distributing Four Loko or any other covered flavored
malt beverage in a container that provides more than 1.5 oz of
ethanol unless the container is resealable. Together, Parts I and II
of the proposed order are designed to address the allegedly false
representation that Four Loko can safely be consumed on a single
occasion. The disclosure requirement is designed to alert
consumers to the number of servings of alcohol in the container,
and the resealability requirement makes it possible for consumers
to drink a portion of the container's content and to save some for
later.

Part III of the proposed order prohibits the respondents from
misrepresenting the alcohol content of any alcohol beverage
product. Part III also prohibits the respondents from depicting in
advertising any alcohol beverage product containing more than
1.5 oz of ethanol being consumed directly from the container.
This provision also addresses the respondents’ representation that
a can of Four Loko can be safely consumed on a single occasion.



240 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Analysis to Aid Public Comment

This prohibition provides a clear standard for compliance by the
respondents and for enforceability by the FTC.

Part IV of the proposed order states that the order does not
prohibit the respondents from making any representation about
any alcohol beverage product that is specifically required by
regulation or order by the U.S. Department of Treasury Alcohol
and Tobacco Tax and Trade Bureau pursuant to the Federal
Alcohol Administration Act.

Parts V through IX of the proposed order require the
respondents to keep copies of relevant advertisements and
materials substantiating claims made in the advertisements; to
provide copies of the order to its personnel; to notify the
Commission of changes in corporate structure that might affect
compliance obligations under the order; to notify the Commission
of changes in any of the individual respondents’ business or
employment that might affect compliance obligations under the
order; and to file compliance reports with the Commission. Part
X provides that the order will terminate after twenty (20) years,
with certain exceptions.

The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF

IDEXX LABORATORIES, INC.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4383; File No. 101 0023
Complaint, February 11, 2013 — Decision, February 11, 2013

This consent order addresses allegations that Respondent IDEXX Laboratories,
Inc. (“IDEXX”) entered into exclusive dealing arrangements in violation of
Section 5 of the FTC Act. IDEXX develops, manufactures, and sells diagnostic
products to veterinarians. The complaint alleges that IDEXX has monopoly
power in the market for point-of-care (“POC”) diagnostic testing products,
which includes equipment and supplies that allow veterans for small animals to
test, diagnose, and treat conditions such as heart worm in a single visit. More
than three-quarters of veterinarians in the United States use POC diagnostic
products , and more than 85 percent of all products and supplies that small
animal veterinarians purchase are sourced through one of IDEXX’s top five
distributors. The complaint further alleges that IDEXX used its monopoly
power to reduce competition by threatening to terminate those distributors
unless they sold IDEXX’s products exclusively. The order prohibits IDEXX
from maintaining concurrent exclusive distribution agreements with the three
top tier distributors for the next 10 years. Further, IDEXX is prohibited from
retaliating against non-exclusive distributors, withholding products, or using
other means to limit the distributor’s sales of other manufacturer’s products.
The order also outlines the requirements for all future non-exclusive
agreements between IDEXX and any national distributor.

Participants

For the Commission: Dana Abrahamsen, Joel Christie, David
Conn, Peggy Bayer Femenella, Patricia Galvan, and Lisa
Kopchik.

For the Respondent: Craig Seebald and William Vigdor,
Vinson & Elkins LLP.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 41 et seq., and by virtue of the
authority vested in it by said Act, the Federal Trade Commission
(“Commission”), having reason to believe that IDEXX
Laboratories, Inc. (“IDEXX” or “Respondent”) has violated
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Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45,
and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues this
Complaint stating its charges as follows:

NATURE OF THE CASE

1. IDEXX has maintained a monopoly in the market for
point-of-care (“POC”) diagnostic products used by veterinarians
who treat companion animals (“POC Diagnostic Products”)
through the use of exclusive contracts with its distributors. POC
Diagnostic Products include rapid assay tests, equipment and
supplies that permit a companion animal veterinarian
(“Veterinarian™) to test, diagnose and treat certain conditions such
as heart worm during a single office visit. POC Diagnostic
Products provide real-time results that cannot be obtained through
other testing alternatives, such as services offered by outside
reference labs.

2. Nearly all Veterinarians buy their supplies, including POC
Diagnostic Products, from distributors who specialize in
supplying veterinary clinics, and most of their purchases are made
from a small number of “top tier” distributors. IDEXX has used
its monopoly power, the threat of termination, and explicit
agreements to prevent those top tier distributors from selling rival
POC Diagnostic Products that the distributors would otherwise
choose to sell. As a result, IDEXX has foreclosed its competitors
from distributors that sell over 85% of all products purchased
through distribution by companion animal veterinary clinics in the
United States.

3. Veterinarians prefer to buy diagnostic products, equipment
and supplies through top tier distributors because other purchasing
options are less efficient and more costly. As a result, IDEXX’s
competitors are impeded from effectively and efficiently
marketing competing POC Diagnostic Products to Veterinarians.

4. IDEXX’s exclusionary practices have blocked rivals from
the most efficient sales channel. IDEXX has used its exclusionary
practices to successfully diminish, marginalize or force its
competitors from the U.S. market.
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5. IDEXX intentionally engages more distribution than it
needs, causing it to suffer certain inefficiencies. Nevertheless,
IDEXX continues its exclusionary conduct because that conduct
insulates IDEXX from competition from its rivals. Thus, IDEXX
maintains its monopoly at the expense of distributors who would
prefer to offer a greater variety of POC Diagnostic Products, and
Veterinarians who could buy cheaper, superior, and more
convenient POC Diagnostic Products.

RESPONDENT

6. Respondent IDEXX is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Delaware, with its principal place of business located at One
IDEXX Drive, Westbrook, Maine. IDEXX develops,
manufactures and sells diagnostic products and services to
Veterinarians. It has worldwide operations with 2011 revenues in
excess of $1.2 billion, of which $700 million were from sales in
the United States. IDEXX’s United States companion animal
diagnostics business produced 2011 revenues of approximately
$644 million.

7. IDEXX’s core business is companion animal diagnostics,
including POC instruments and their related consumables, rapid
assay test kits (SNAPO tests), digital radiography equipment,
practice management software, and diagnostic services through
wholly owned and operated reference laboratories.

JURISDICTION

8. At all times relevant herein, IDEXX has been, and is now,
a corporation as “corporation” is defined in Section 4 of the FTC
Act, 15 U.S.C. § 44.

9. The acts and practices of IDEXX, including the acts and
practices alleged herein, are in commerce or affect commerce in

the United States, as “commerce” is defined in Section 4 of the
FTC Act, 15 U.S.C. § 44.
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RELEVANT MARKET

10. The relevant product market in which to evaluate
IDEXX’s conduct is the development, manufacture and sale of
POC Diagnostic Products, and narrower relevant markets as
contained therein (collectively, the “Relevant POC Markets”),
including:

a. rapid assay single-use test kits; and

b. diagnostic instruments and their associated single-use
products (“consumables”) designed for in-clinic testing
of biological samples.

11. The relevant geographic market is the 48 states of the
continental United States.

12. Veterinarians are the primary consumers of POC
Diagnostic Products. Veterinarians use POC Diagnostic Products
to assess the general health of animals and to identify pathologies.
Veterinarians perform diagnostic testing at veterinary clinics with
instruments or test kits manufactured and sold by IDEXX and its
competitors. POC testing provides Veterinarians and pet owners
the medical advantage and convenience of almost-immediate
results.

13. As of 2009, more than 75% of Veterinarians used POC
diagnostic testing. Each year, Veterinarians in the United States
purchase approximately $500 million worth of POC Diagnostic
Products.

14. There are no close substitutes for POC Diagnostic
Products. Although Veterinarians can purchase some diagnostic
services by sending specimens to outside laboratories, POC
testing provides state-of-the-art diagnostics. Veterinarians value
faster results, particularly when testing is associated with
emergencies, pre-surgery, and for diagnoses of conditions that
may require the Veterinarians to perform follow-up testing or
dispense or prescribe medicine as soon as possible after the results
have been received.
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IDEXX HOLDS MONOPOLY POWER IN THE
RELEVANT MARKET

15. IDEXX has monopoly power in the POC Diagnostic
Products market. IDEXX has the most comprehensive set of
offerings in the relevant market. IDEXX’s share of the relevant
market has been at least 70% during each of the past five years
(2006-2011). No other firm had more than a 20% share of the
relevant market in those same five years.

16. IDEXX directly demonstrates its monopoly power in the
Relevant POC Markets by forbidding its distributors from
carrying any competing products, thereby excluding IDEXX’s
competitors from sales of those products to any IDEXX
distributor. Because IDEXX has a dominant position in the
Relevant POC Market, distributors have no practical choice but to
agree to carry IDEXX’s line of products exclusively. Distributors
would prefer to sell competing products as well as IDEXX
products.

17. IDEXX’s control of distributors means that it forecloses
its competition from effectively and efficiently reaching large
segments of the Veterinarian market, thereby forcing
Veterinarians to incur greater costs to obtain non-IDEXX
products, or to use only IDEXX products.

DISTRIBUTORS

18. Nearly all Veterinarians purchase equipment and supplies
from Veterinary products distributors. Veterinarians
overwhelmingly prefer to buy through distributors because of the
efficiency and customer service they offer.

19. Most Veterinarians buy a majority of their equipment and
supplies from a preferred distributor. More than 75% of
Veterinarians name Butler Schein Animal Health (“Butler”),
Webster Veterinary Supply, Inc. (“Webster””), MWI Veterinary
Supply Co. (“MWI”), Midwest Veterinary Supply, Inc.
(“Midwest”), or Victor Medical Company (“Victor”) as their
preferred distributor. Combined, these distributors sell more than
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85%, by revenue, of the products sold to Veterinarians in the
United States.

20. IDEXX and other POC Diagnostic Product manufacturers
use distributors because distributors provide important services to
the manufacturer and are the most efficient way for the
manufacturer to channel their products to Veterinarians.
Manufacturers who do not use distributors face more significant
obstacles to sales, marketing and delivery than manufacturers who
use distributors.

21. IDEXX’s distributors provide better services to their
manufacturer clients than other distributors. Those better services
can include, but are not limited to, higher sales volume, better
sales and inventory data transfer, more experienced sales
representatives, better market forecasting, more timely payments,
and more frequent visits to Veterinarian clients.

22. Butler, Webster and MWI are recognized by
manufacturers, distributors and Veterinarians as the pre-eminent
companion animal veterinary supply distributors in the United
States. There are no other distributors that provide equivalent
levels of service to manufacturers and regularly visit
Veterinarians in as wide a geographic area as Butler, Webster or
MWI.

IDEXX’S CONCERTED ACTION AND EXCLUSIVE
DEALING

23. IDEXX has contracted with its distributors to sell IDEXX
products to Veterinarians and other users. Each firm’s contract
states that IDEXX may discontinue providing a category of
products to the distributor if the distributor sells any product, with
small exceptions, that competes with an IDEXX product within
the category.

24. IDEXX’s distributors have a clear and well-founded
understanding that IDEXX will cut off the supply of all categories
of IDEXX products and terminate its contract with the distributor
if the distributor sells or promotes any competing product in the
Relevant POC Market.
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25.IDEXX’s dominant market position, its practice of
demanding exclusivity, and its imposition of an “all-or-nothing”
policy give distributors of veterinary products powerful economic
incentives that require them to deal with IDEXX on an exclusive
basis.

26. IDEXX’s exclusionary acts and practices require
competing manufacturers to settle for less efficient means to sell
their products to Veterinarians.

ANTICOMPETITIVE EFFECTS OF IDEXX’S CONDUCT

27.IDEXX’s concerted action and exclusionary acts and
practices erect significant barriers to entry for those manufacturers
that have developed, would otherwise have developed, or offered
for sale POC Diagnostic Products that would compete with
IDEXX products.

28. The acts and practices of IDEXX as alleged herein have
the purpose, capacity, tendency, and effect of impairing the
competitive effectiveness of IDEXX’s competitors in the relevant
market.

29. The acts and practices of IDEXX as alleged herein
reasonably appear capable of making a significant contribution to
the enhancement or maintenance of IDEXX’s monopoly power.

30. IDEXX’s conduct adversely affects competition and
consumers by:

a. reducing the output of POC Diagnostic Products;

b. deterring, delaying and impeding the ability of
IDEXX’s actual or potential competitors to enter or to
expand their sales in the market for POC Diagnostic
Products;

c. reducing innovation; and

d. reducing consumer choice among users of POC
Diagnostic Products.
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31. IDEXX’s acts and practices as alleged herein were
intended to, and have, restrained competition unfairly and
unreasonably, and enhanced or maintained IDEXX’s monopoly
power.

32. There are no legitimate procompetitive efficiencies that
justify IDEXX’s conduct or outweigh its substantial
anticompetitive effects.

VIOLATION ALLEGED

33. The acts and practices of IDEXX, as alleged herein,
contribute to the enhancement or maintenance of IDEXX’s
monopoly power, and constitute unfair methods of competition in
or affecting commerce, all in violation of Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45.

34. Such acts and practices, or the effects thereof, will
continue or recur in the absence of appropriate relief.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this eleventh day of February,
2013, issues its complaint against Respondent.

By the Commission, Commissioner Ohlhausen abstaining and
Commissioner Wright not participating.
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DECISION AND ORDER

The Federal Trade Commission (“Commission’”), having
initiated an investigation of certain acts and practices of IDEXX
Laboratories, Inc., hereafter referred to as “Respondent IDEXX,”
and Respondent IDEXX having been furnished thereafter with a
copy of a draft Complaint that the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge Respondent
IDEXX with violating Section 5 of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 45; and

Respondent IDEXX, its attorneys, and counsel for the
Commission having thereafter executed an Agreement Containing
Consent Order (“Consent Agreement”), containing an admission
by Respondent IDEXX of all the jurisdictional facts set forth in
the aforesaid draft Complaint, a statement that the signing of said
Consent Agreement is for settlement purposes only and does not
constitute an admission by Respondent IDEXX that the law has
been violated as alleged in such Complaint, or that the facts as
alleged in such Complaint, other than jurisdictional facts, are true,
and waivers and other provisions as required by the Commission’s
Rules; and

The Commission, having thereafter considered the matter and
having determined that it had reason to believe that Respondent
IDEXX has violated the said Act, and that a Complaint should
issue stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, and having duly
considered the comments filed by interested persons pursuant to
Commission Rule 2.34, 16 C.F.R. § 2.34, now in further
conformity with the procedure described in Commission Rule
2.34, the Commission hereby makes the following jurisdictional
findings and issues the following Decision and Order (“Order”):

1. Respondent IDEXX 1is a corporation organized,
existing and doing business under and by virtue of the
laws of the State of Delaware, with its principal place
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of business located at One IDEXX Drive, Westbrook,
Maine.

The Federal Trade Commission has jurisdiction of the

subject matter of this proceeding and of Respondent

IDEXX, and the proceeding is in the public interest.
ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

“Respondent” or “Respondent IDEXX” means IDEXX
Laboratories, Inc.; its directors, officers, employees,
agents, and representatives; its successors and assigns;
its joint ventures, subsidiaries, divisions, groups and
affiliates  controlled by IDEXX Laboratories
(including, but not limited to IDEXX Distribution,
Inc.), and the respective directors, officers, employees,
agents, representatives, successors and assigns of each.

“Butler” means Butler Schein Animal Health, which is
controlled by Henry Schein, Inc., a Delaware
corporation, with its principal place of business located
at 135 Duryea Road, Melville, NY 11747 and any
successors to Butler’s business related to the
distribution of Products.

“MWI” means MWI Veterinary Supply, Inc., a
Delaware corporation, with its principal place of
business located at 3041 W. Pasadena Drive, Boise,
Idaho 83705 and any successors to MWI’s business
related to the distribution of Products.

“Webster” means Webster Veterinary, a subsidiary of
Patterson Companies, Inc., a Minnesota corporation,
with its principal place of business located at 1031
Mendota Heights Road, St. Paul, MN 55120 and any
successors to Webster’s business related to the
distribution of Products.
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“Commission” means the Federal Trade Commission.

“Distributor” means MWI, Webster, Butler, or any
other Person who has entered into an agreement with
Respondent IDEXX to distribute any Products to end-
user veterinary customers regardless of whether that
agreement is based on Exclusivity with regard to such
Products.

“Exclusivity” or “Exclusive” means any requirement,
whether formal or informal, or direct or indirect, by
Respondent IDEXX that a Distributor refuse to
distribute or limit its distribution, marketing,
promotion, sales, or purchases of any Person’s
Products other than IDEXX products.

“MWI Distribution Agreement” means the September
28, 2012, Distribution Agreement entered into between
Respondent IDEXX and MWI and which is attached
as Confidential Appendix A to this Order.

“National Distributor” means MWI, Webster, and
Butler so long as each respectively is a Distributor of
Products.

“Distribution Agreement” means any agreement
between Respondent IDEXX and any Distributor to
distribute any Products to end-user veterinary
customers.

“Exclusive Distribution Agreement” means any
agreement between Respondent IDEXX and any
Distributor that contains terms requiring that
Distributor to act as an Exclusive distributor of
Respondent IDEXX’s Products.

“Non-Exclusive Distribution Agreement” means any
agreement between Respondent IDEXX and any
National Distributor that does not contain terms
requiring that National Distributor to act as an
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Exclusive distributor of Respondent IDEXX’s
Products.

“Person” means any natural person or artificial person,
including, but not limited to, any corporation,
unincorporated entity, or government entity. For the
purpose of this Order, any corporation includes the
subsidiaries, divisions, groups, and affiliates controlled
by it.

“Products” means any in-house diagnostic testing
products sold to and used by companion animal
veterinarians.

“Product Pricing” means Respondent IDEXX's
standard list prices, less a margin discount, the amount
of which is negotiated between Respondent IDEXX
and the National Distributor.

“Renewal Date” means each date upon which the Non-
Exclusive Distribution Agreement automatically

rencws.

IT IS FURTHER ORDERED that, except as otherwise
provided herein, if Respondent IDEXX has an Exclusive
Distribution ~ Agreement with any National Distributor,
Respondent IDEXX:

A.

Shall cease and desist from having concurrent
Exclusive Distribution Agreements with all of the
National Distributors;

With regard to any Non-Exclusive Distribution
Agreement with a National Distributor, such
agreement:

1. Shall provide an initial term of no less than two (2)
years;
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2. Shall provide renewal for one or more additional
one (1) year terms on or before each Renewal
Date;

3. Shall provide Distribution of IDEXX Products on a
fully non-Exclusive basis;

4. Shall not include any term or understanding that
the National Distributor refuse or limit the
purchase or sale of Products of any Person other
than IDEXX;

5. Shall not withhold the sale of Products to the
National Distributor based on that National
Distributor’s sale, or intention to sell, Products of
any Person other than IDEXX;

6. Shall not urge, induce coerce, threaten, or pressure,
or attempt thereto, the National Distributor to
refuse to sell Products of any Person other than
IDEXX, or to limit its sales of Products of any
Person other than IDEXX; and

7. Shall not penalize, or otherwise retaliate against
the National Distributor because that National
Distributor sells or intends to sell Products of any
Person other than IDEXX.

Provided, however, that IDEXX may charge different
prices to any Non-Exclusive Distributor;

Provided, further, however, that the MWI Distribution
Agreement is a Non-Exclusive Distribution Agreement
that satisfies this Paragraph II.B;

Provided further, however, that for all notifications
received or sent by Respondent IDEXX regarding a
termination, election not to renew, or material breach
of a Non-Exclusive Distribution Agreement,
Respondent IDEXX shall provide a copy of each such
notification to the Federal Trade Commission at the
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same time it provides such notice to the National
Distributor, or within five (5) days of receiving such
notice from the National Distributor;

Provided further, however, that, if the Non-Exclusive
National Distributor merges with, acquires, or is
acquired by a Distributor whose distribution agreement
with Respondent IDEXX is Exclusive, Respondent
IDEXX shall continue to honor the Non-Exclusive
Distribution Agreement in accordance with the terms
of this Order.

Shall submit any Non-Exclusive Distribution
Agreement that is not the MWI Distribution
Agreement to the Commission at least thirty (30) days
prior to entering into such Distribution Agreement.

IT IS FURTHER ORDERED that:

A.

Sixty (60) days after the date this Order is issued,
Respondent IDEXX shall submit to the Commission a
verified written report setting forth in detail the
manner and form in which it intends to comply, is
complying, and has complied with the terms of this
Order.

Beginning twelve (12) months after the date this Order
is issued, and annually thereafter on the anniversary of
the date this Order is issued, for the next four (4) years,
and at such other times as the Commission requests,
Respondent IDEXX shall submit to the Commission
verified written reports setting forth in detail the
manner and form in which it is complying and has
complied with this Order.
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V.

IT IS FURTHER ORDERED that Respondent IDEXX shall
notify the Commission at least thirty (30) days prior to:

A.

B.

Any proposed dissolution of Respondent IDEXX;

Any proposed acquisition, merger or consolidation of
Respondent IDEXX; or

Any other change in Respondent IDEXX, including,
but not limited to, assignment and the creation or
dissolution of subsidiaries, if such change might affect
compliance obligations arising out of the Order.

V.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondent IDEXX, Respondent IDEXX

shall permit any duly authorized representative of the
Commission:
A. Access, during office hours of Respondent IDEXX and

in the presence of counsel, to all facilities and access to
inspect and copy all books, ledgers, accounts,
correspondence, memoranda, and all other records and
documents in the possession or under the control of
Respondent IDEXX related to compliance with this
Order, which copying services shall be provided by
Respondent IDEXX at the request of the authorized
representative(s) of the Commission and at the expense
of Respondent IDEXX; and

Upon five (5) days’ notice to Respondent IDEXX and
without restraint or interference from Respondent
IDEXX, to interview officers, directors, or employees
of Respondent IDEXX, who may have counsel
present, regarding such matters.
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VI.

IT IS FURTHER ORDERED that this Order shall terminate
on February 11, 2023.

By the Commission, Commissioner Ohlhausen abstaining and
Commissioner Wright not participating.

ANALYSIS OF PROPOSED CONSENT ORDER
TO AID PUBLIC COMMENT

The Federal Trade Commission has accepted for public
comment an Agreement Containing Consent Order to Cease and
Desist (“Agreement”) with IDEXX Laboratories, Inc. (“IDEXX”).
The Agreement seeks to resolve charges that IDEXX engaged in
exclusionary conduct to maintain its monopoly power in the
companion animal diagnostic testing equipment and supplies
industry in violation of Section 5 of the Federal Trade
Commission Act, 15 U.S.C. § 45.

Specifically, the proposed Complaint that accompanies the
Agreement (“Complaint”) alleges that IDEXX has used its
monopoly power to impose exclusive deals with its distributors.
As a result, IDEXX has foreclosed rivals from key distribution
channels and limited competition in the relevant market, leading
to higher prices, lower output, reduced innovation and diminished
consumer choice.

The Commission anticipates that the competitive issues
described in the Complaint will be resolved by accepting the
proposed Order, subject to final approval, contained in the
Agreement. The Agreement has been placed on the public record
for 30 days for receipt of comments from interested members of
the public. Comments received during this period will become
part of the public record. After 30 days, the Commission will
again review the Agreement and comments received, and will
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decide whether it should withdraw from the Agreement or make
final the Order contained in the Agreement. IDEXX has already
entered into a non-exclusive distribution agreement with MWI
Veterinarian Supply Co., Inc. (“MWI”), and that distribution
agreement has been incorporated into the terms of the proposed
Order.

The purpose of this Analysis to Aid Public Comment is to
invite and facilitate public comment concerning the proposed
Order. It is not intended to constitute an official interpretation of
the Agreement and proposed Order or in any way to modify their
terms.

The Agreement is for settlement purposes only and does not
constitute an admission by IDEXX that the law has been violated
as alleged in the Complaint or that the facts alleged in the
Complaint, other than jurisdictional facts, are true.

I. The Complaint
The Complaint makes the following allegations.
A. Industry Background

Point of care (“POC”) diagnostic products include rapid assay
tests, equipment and supplies that permit a companion animal
veterinarian to test, diagnose and treat certain conditions such as
heartworm during a single office visit. POC diagnostic products
provide real-time results that cannot be obtained through other
testing alternatives, such as services offered by outside reference
labs.

Veterinarians are the primary consumers of POC diagnostic
products. Veterinarians use POC diagnostic products to assess the
general health of animals and to identify pathologies.
Veterinarians perform diagnostic testing at veterinary clinics with
instruments or test kits manufactured and sold by IDEXX and its
competitors. POC testing provides veterinarians and pet owners
the medical advantage and convenience of almost-immediate
results.
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As of 2009, more than 75% of veterinarians used POC
diagnostic testing. Each year, veterinarians in the United States
purchase approximately $500 million worth of POC diagnostic
products.

There are no close substitutes for POC diagnostic products.
Although veterinarians can purchase some diagnostic services by
sending specimens to outside laboratories, POC testing allows
veterinarians to  provide timely, state-of-the-art care.
Veterinarians value faster results, particularly when testing is
associated with emergencies, pre-surgery, and for diagnoses of
conditions that may require the veterinarians to perform follow-up
testing or dispense or prescribe medicine as soon as possible.

Nearly all veterinarians buy their supplies, including POC
diagnostic products, from distributors who specialize in supplying
companion animal veterinary  clinics. Veterinarians
overwhelmingly prefer to buy through distributors because of the
efficiency and customer service they offer. Other purchasing
options are less efficient and more costly.

Most veterinarians buy a majority of their equipment and
supplies from a preferred distributor. More than 75% of
veterinarians name Butler Schein Animal Health (“Butler”),
Webster Veterinary Supply, Inc. (“Webster”), MWI, Midwest
Veterinary Supply, Inc. (“Midwest”), or Victor Medical Company
(“Victor™), as their preferred distributor. Combined, these top tier
distributors sell more than 85%, by revenue, of the products sold
to companion animal veterinarians in the United States.

Butler, Webster and MWI are recognized by manufacturers,
distributors and veterinarians as the pre-eminent national
companion animal veterinary supply distributors in the United
States. There are no other distributors that provide equivalent
levels of service to manufacturers and regularly visit veterinarians
in as wide a geographic area as Butler, Webster or MWL
Midwest and Victor are large, regional distributors, also with
strong reputations for high-quality service.

IDEXX and other POC diagnostic product manufacturers use
distributors because distributors provide important services to the
manufacturer and are the most efficient way for the manufacturer
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to channel their products to veterinarians. Manufacturers who do
not use distributors face more significant obstacles to sales,
marketing and delivery than manufacturers who use distributors.

The top tier distributors provide better services to their
manufacturer clients than other distributors. Those better services
can include, but are not limited to, more sales, better sales and
inventory data transfer, more experienced sales representatives,
better market forecasting, more timely payments, and more
frequent visits to veterinarian clients.

B. The Respondent

IDEXX Laboratories, Inc. is a corporation with its principal
place of business located in Westbrook, Maine. IDEXX develops,
manufactures and sells diagnostic products to veterinarians
through distributors. IDEXX has monopoly power in the POC
diagnostic products market.

IDEXX’s core business is companion animal diagnostics,
including POC instruments and their related consumables, rapid
assay test kits (SNAPS8 tests), digital radiography equipment,
practice management software, and diagnostic services through
wholly owned and operated reference laboratories. IDEXX’s
share of the POC diagnostic products market has been at least
70% during each of the past five years (2006-2011). No other
firm had more than a 20% share of the relevant market in those
same five years.

C. IDEXX’s Conduct

IDEXX bars its distributors from carrying any competing
POC diagnostic testing products. IDEXX distributors include all
three of the major, national distributors of these products and the
two large, regional distributors named above. As noted
previously, these distributors sell 85% of equipment and supplies
that companion animal veterinarians buy through distributors.
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D. Competitive Impact of IDEXX’s Conduct

Because IDEXX has a broad line of products and a dominant
position in the POC market, large distributors need to carry the
IDEXX line. While distributors need to carry the IDEXX line,
they would prefer to carry competing products as well. However,
by insisting that distributors make an ‘“all-or-nothing” choice,
IDEXX compels distributors to forgo competitors’ products. The
features of the market that make anticompetitive exclusion
possible — IDEXX’s status as a “must carry” supplier coupled
with its insistence on exclusivity — have endured for many years,
and thus the relatively short nominal duration of IDEXX’s
distribution contracts has not mitigated the anticompetitive effects
of the exclusive deals.

IDEXX’s control of distributors means that it forecloses its
competition from effectively and efficiently reaching large
segments of the veterinarian market, and forces veterinarians to
incur greater costs to obtain non-IDEXX products.

IDEXX has wused its monopoly power, the threat of
termination, and explicit agreements to prevent those top tier
distributors from selling rival POC diagnostic products that the
distributors would otherwise choose to sell. As a result, IDEXX
has foreclosed its competitors from distributors that sell over 85%
of all products purchased through distribution by companion
animal veterinary clinics in the United States, and those
competitors are impeded from effectively and efficiently
marketing their POC diagnostic products to veterinarians.

IDEXX’s exclusionary practices have blocked rivals from the
most efficient sales channel. IDEXX has used its exclusionary
practices to successfully diminish, marginalize or force its
competitors from the U.S. market.

IDEXX intentionally engages more distribution than it needs,
even though that excess distribution is costly and inefficient for
IDEXX. Nevertheless, IDEXX continues to engage the excess
distribution because it allows IDEXX to block its rivals from
using those distributors and insulates IDEXX from competition
from its rivals. Thus, IDEXX maintains its monopoly and harms
both distributors who would prefer to offer a greater variety of
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POC diagnostic products, and veterinarians who could buy
cheaper, superior, and more convenient POC diagnostic products.
IDEXX’s exclusionary acts and practices require competing
manufacturers to settle for less efficient means to sell their
products to veterinarians.

IDEXX’s exclusionary acts and practices erect significant
barriers to entry for those manufacturers that have developed,
would otherwise have developed, or offered for sale POC
diagnostic products that would compete with IDEXX products,
thereby resulting in reduced choice for veterinarians.

I1. Legal Analysis

The offense of monopolization under § 2 of the Sherman Act
has two elements: (1) the possession of monopoly power in the
relevant market; and (2) the willful acquisition, enhancement or
maintenance of that power through exclusionary conduct.
Exclusive dealing by a monopolist is condemned when the
challenged conduct significantly impairs the ability of rivals to
compete effectively with the respondent and thus limits the ability
of those rivals to constrain the exercise of monopoly power.

The Complaint alleges that IDEXX has monopoly power and
used it to create competitive harm. IDEXX’s policy of requiring
exclusivity from its distributors has foreclosed its rivals from over
85 percent of available sales opportunities at this level of the
distribution chain. This foreclosure is particularly significant
because nearly all POC diagnostics are sold to veterinarians
through distributors, and other channels to the veterinarians are
inconvenient, impractical and more expensive for both the
veterinarians and IDEXX’s competitors.

A monopolist may rebut a showing of competitive harm by
demonstrating that the challenged conduct is reasonably necessary
to achieve a pro-competitive benefit. Any proffered justification,
if proven, must be balanced against the harm caused by the
challenged conduct.

In this case, however, no pro-competitive efficiency justifies
IDEXX’s exclusionary and anticompetitive conduct. Further,
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IDEXX cannot show that the exclusive arrangements were
reasonably necessary to achieve a procompetitive benefit.

A concern about interbrand free-riding also does not justify
the substantial anticompetitive effects found here. Free-riding
might occur if, for example, IDEXX provided a great deal of
training or services to its distributors, and if the training or
services help promote the product category as a whole rather than
just IDEXX’s product. In such an instance, promotion of the
competitors’ products would “free-ride” on IDEXX’s activities.
In this case, however, the vast majority of IDEXX’s promotional
efforts are relevant to IDEXX’s products only, thereby reducing
the risk of free-riding by IDEXX’s competitors. While IDEXX’s
marketing efforts may generate some consumer interest in the
product category as a whole — and not just in IDEXX’s own
products — this is a part of the natural competitive process. This
type of consumer response does not raise a free-riding concern
sufficient to justify the substantial anticompetitive effects found
here.

I11.The Order

Together with the distribution agreement between IDEXX and
MWI Veterinary Supply, Inc., signed in September 2012, the
proposed Consent Order is designed to make the market for POC
diagnostic testing products more competitive. Generally, the
Order prohibits IDEXX from maintaining exclusive distribution
arrangements with all three national distributors. Specifically,
Part II of the Order addresses this core provision. Part III imposes
reporting requirements for four years. Parts IV and V impose
other reporting and compliance requirements. Unless otherwise
indicated, the Order will expire in ten years.

The Order defines the “national distributors™ as Butler, MWI
and Webster, so long as they continue to distribute companion
animal POC diagnostic equipment and supplies. Starting in
January, 2013, MWI can distribute both IDEXX products and
competitive products. Either IDEXX or MWI can terminate the
agreement. If the parties agree that MWI will return to an
exclusive arrangement with IDEXX, IDEXX must have a non-
exclusive agreement with one of the two other national
distributors.
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All future non-exclusive agreements between IDEXX and a
national distributor must meet the requirements of the Order.
Paragraph II.B requires that such an agreement begin with a two
year term, and provide for additional renewal terms of at least one
year; that IDEXX shall not urge, induce, coerce, threaten,
pressure, penalize, withhold the sale of product, or otherwise
retaliate against the non-exclusive national distributor in order to
limit its sales of other manufacturers’ products.

Paragraph II.B also requires IDEXX to notify the Federal
Trade Commission about the termination of any non-exclusive
distribution agreement. Paragraph I1.C orders that IDEXX show
any future non-exclusive distribution agreement to the
Commission at least thirty (30) days before it is signed.

Further, if the non-exclusive national distributor merges with,
acquires, or is acquired by a distributor that has an exclusive
distribution arrangement with IDEXX, the non-exclusive
distribution agreement stays in effect.
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CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4384; File No. 102 3155
Complaint, February 20, 2013 — Decision, February 20, 2013

This consent order addresses allegations that Respondent Compete, Inc. utilized
its web-tracking software to collect personal data in violation Section 5(a) of
the Federal Trade Commission Act. Compete is a market research company
that collects data from consumers through two products: (1) the Compete
Toolbar, which consumers install to gain “instant access” to information about
websites as they browse the Internet; and (2) the Consumer Input Panel, which
allows the consumers to win rewards from sharing their opinions regarding
products and services. Compete represented to consumers that the information
it collected would be anonymous and would be limited to browsing behavior
and web page addresses. The complaint alleges that Compete misrepresented
the extent of its data collection efforts. In fact, Compete captured personal
consumer data, including credit card numbers, financial account numbers,
security codes, usernames, passwords, and Social Security numbers. The
complaint further alleges that Compete failed to implement reasonable and
appropriate measures to protect consumer information, and this failure was
likely to cause substantial injury to consumers. The consent order requires
Compete to disclose fully the information it collects and obtain consumers’
express consent before collecting any personal data. The order further requires
that the company delete or anonymize the consumer data it has collected; and
that it provide directions to consumers for uninstalling the software. Finally, the
order bars Compete from misrepresenting its privacy and data security
practices, and requires that it implement a comprehensive information security
program with biannual independent third-party audits for the next 20 years.

Participants

For the Commission: Jamie Hine and Ruth Yodaiken.

For the Respondent: Stuart Friedel and Gary Kibel, Davis &
Gilbert LLP; Michelle A. Kisloff and Christopher Wolf, Hogan
Lovells US LLP.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Compete, Inc. (“Compete” or “respondent”), a corporation, has
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violated the Federal Trade Commission Act (“FTC Act”), and it
appearing to the Commission that this proceeding is in the public
interest, alleges:

1. Compete is a Delaware corporation, with its principal
place of business at 501 Boylston Street, Suite 6101, Boston,
Massachusetts.

2. The acts and practices of respondent, as alleged herein,
have been in or affecting commerce, as “commerce” is defined in
Section 4 of the FTC Act.

RESPONDENT’S BUSINESS PRACTICES AND
REPRESENTATIONS TO CONSUMERS

3. Compete is a market research company that collects data
from consumers so that it can, among other things, develop and
sell analytical reports about consumer behavior on the Internet.

4. Starting in January 2006, Compete collected data about
consumers through two products. The first was the Compete
Toolbar (“Toolbar”), which consumers installed to get “instant
access” to information about websites as they surfed the Internet,
such as the popularity of the websites they visited. (See Compete
Toolbar, Exhibit 1, formerly available from www.compete.com).
The second product was the Consumer Input Panel, which
allowed consumers to win rewards while expressing their
opinions to companies about products and services. (See
Consumer Input Panel, Exhibit 2, formerly available from
www.consumerinput.com).

5. In addition, Compete licensed its data collection software
for third parties for their use, including incorporating into their
own toolbars or rewards programs. In all cases the data gathered
through Compete’s data collection software was sent to Compete.

6. As of the end of October 2011, Compete had collected
data from more than 4 million consumers.
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Compete’s Tracking of Consumers’ Activities

7. When consumers installed the Toolbar, they were
prompted to either leave enabled or to disable a feature the
company referred to as “Community Share.” (See Exhibit 3).
Compete provided the following description of the “Community
Share” option:

By joining Community Share, the web pages you
visit will be anonymously pooled with the Compete
community to provide site trust rankings and
analytics.

See Compete Toolbar Setup, Exhibit 3.

Enabling “Community Share” activated Compete’s
ability to collect data about the consumer.

8. When consumers signed up for the Consumer Input Panel,
Compete made statements such as the following:

[W]e measure your behavior as well as your
opinions. Consumer Input utilizes a piece of
software stored on your computer that anonymously
transmits aspects of your Internet browsing
behavior so that we can understand the sites,
products and services you interact with.

See, e.g., Consumer Input Panel Registration,
Exhibit 4.

Compete always collected data about consumers who participated
in the Consumer Input Panel.

9. In addition, in its general privacy policy, Compete made
the following statement about “click-sharing,” which refers to the
consumers’ sharing of data with Compete:

When you download Compete software, including
the Compete Toolbar, you will be given the option
of enabling click-sharing. Should you opt-in to
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click-sharing you will begin to anonymously share
the addresses of the web pages you visit online.

See General Compete Privacy Policy, Exhibit 5.

10. In fact, Compete collected more than browsing behavior or
addresses of web pages. It collected extensive information about
consumers’ online activities and transmitted the information in
clear readable text to Compete’s servers. The data collected
included information about all websites visited, all links followed,
and the advertisements displayed when the consumer was on a
given web page. The captured data included details about
consumers’ online behavior to the extent that, for example,
Compete knew whether a consumer abandoned or completed a
purchase after placing an item in an online shopping cart.

11. Moreover, as far back as January 2006, Compete also
captured some information consumers communicated on secure
web pages (e.g., https), such as credit card numbers, financial
account numbers, security codes and expiration dates, usernames,
passwords, search terms, or Social Security numbers.

12. Compete’s data capture occurred in the background as a
consumer used the Internet; there was no way for consumers —
without special software and technical expertise — to discover the
extent of the data collection.

Compete’s Filtering of Consumer Data

13. Compete made statements in its general privacy policy
about filtering of personal information such as the following:

All data is stripped of personally identifiable
information before it is transmitted to our servers.
Our data collection techniques have been designed
to purge personally identifiable information
wherever we find it. In addition, as a member of
Compete you are assigned a randomly generated
user ID ensuring your anonymity.

See General Compete Privacy Policy, Exhibit 5.
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14. Similarly, Compete made statements in its Consumer
Input Panel privacy policy and Frequently Asked Questions such
as the following:

Inadvertently, the URL information we collect and
license sometimes contains personal information
about Internet users. Potentially, a name, address,
email address, or similar information that an
Internet user enters into a Web page can become
part of the URL that is transmitted to us and stored
in our databases. While we have no control over
what information third party websites put into their
URLs or where they put it, we make every
commercially viable effort to purge our databases of
any personally identifiable information. The data
collection software uses a proprietary rules engine
to search through all URLs, before transmitting
them to its database, to strip out any such personally
identifiable information. We do not disclose the
contents of individual URLSs stored in our databases
so we will not release or use this information.
Further, we aggregate data on hundreds of
thousands of users before supplying data to our
clients, thereby ensuring that an individual’s
privacy remains intact at all times.

See Consumer Input Privacy Policy, Exhibit 6.

In addition, the data collection software uses a
proprietary rules engine to search through all URLs,
before transmitting them directly to its database, to
strip out any such personally identifiable
information, thus ensuring your privacy.

See Consumer Input Panel, Frequently Asked
Questions, Exhibit 7.

15. Compete used data filters to prevent the collection and use
of some sensitive data. However, those filters were too narrow
and improperly structured to avoid collecting such data. For
instance, a filter was designed to prevent the collection of
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personal identification numbers for financial accounts, and would
have prevented collection of that data if a website used the field
name “PIN.” However, the filter would not have prevented such
collection if a website used similar field names such as “personal
ID” or “security code.” In addition, Compete failed to implement
a simple, commonly used, algorithm to screen out credit card
numbers, and Compete filtered some types of information only
after that information had been transmitted in clear text via the
Internet to its servers.

Compete’s Data Security Practices

16.In addition to the representations made about the
collection of data, Compete made statements about the security of
user data such as the following:

We take reasonable security measures to protect
against unauthorized access to or unauthorized
alteration, disclosure or destruction of personal
information.  These measures include internal
reviews of our data collection, storage and
processing practices and security practices.

See General Compete Privacy Policy, Exhibit 5.

17. Respondent engaged in a number of practices that, taken
together, failed to provide reasonable and appropriate security for
consumer information collected and transmitted by Compete.
Among other things, respondent:

a. created unnecessary risks of unauthorized access to
consumer information by transmitting sensitive
information from secure web pages, such as financial
account numbers and security codes, in clear readable
text over the Internet;

b. failed to design and implement reasonable information
safeguards to control the risks to customer
information; and
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c. failed to use readily available, low-cost measures to
assess and address the risk that the data collection
software would collect sensitive consumer information
that it was not authorized to collect.

18. These security failures resulted in the creation of
unnecessary risk to consumers’ personal information. Compete
transmitted the information it gathered — including sensitive
information — over the Internet in clear readable text. Tools for
capturing data in transit over unsecured wireless networks, such
as those often provided in coffee shops and other public spaces,
are commonly available, making such clear-text data vulnerable to
interception.  The misuse of such information, particularly
financial account information and Social Security numbers, can
facilitate identity theft and related consumer harms.

19. After flaws in Compete’s data collection practices were
revealed publicly in January 2010, Compete upgraded its filters,
added new algorithms to screen out information such as credit
card numbers, and began encrypting data in transit. The company
stopped distributing the Compete Toolbar to new customers, and
began to distribute its Consumer Input Panel software to new
customers through third parties rather than directly. It continued
to collect and use consumer data, however.

VIOLATIONS OF THE FTC ACT
COUNT 1

20. Through the means described in Paragraphs 7-9,
respondent has represented, expressly or by implication, that its
products would collect and transmit information about the
websites consumers visited.

21. Respondent failed to disclose that its products would also
collect and transmit much more extensive information about the
Internet behavior that occurs on consumers’ computers, and
information consumers provided in secure sessions when
interacting with third-party websites, shopping carts, and online
accounts — such as credit card and financial account numbers,
security codes and expiration dates, and Social Security numbers
consumers entered into such web pages. These facts would be
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material to consumers. Respondent’s failure to disclose these
facts, in light of the representations made, was, and is, a deceptive
act or practice.

COUNT 2

22. Through the means described in Paragraphs 13-14,
respondent has represented, expressly or by implication, that it
stripped all personal information out of the data it collected before
transmitting it from consumers’ computers.

23.In truth and in fact, Compete did not strip all personal
information out of the data before transmitting it from consumers’
computers. As described in Paragraph 15 the consumer-side
filters were too narrow and improperly structured to effectively
scrub personal data before transmission to Compete’s servers.
Therefore, the representation set forth in Paragraph 22 was, and is,
false or misleading and constitutes a deceptive act or practice.

COUNT 3

24. Through the means described in Paragraph 16, respondent
has represented, expressly or by implication, that it employs
reasonable and appropriate measures to protect data obtained from
consumers from unauthorized access.

25. In truth and in fact, as described in Paragraphs 10-11, 15
and 17-18, respondent did not implement reasonable and
appropriate measures to protect data obtained from consumers
from unauthorized access. Therefore, the representation set forth
in Paragraph 24 was, and is, false or misleading and constitutes a
deceptive act or practice.

COUNT 4

26. As described in Paragraphs 10-12, 15 and 17-18,
respondent’s failure to employ reasonable and appropriate
measures to protect consumer information — including credit card
and financial account numbers, security codes and expiration
dates, and Social Security numbers — caused or was likely to
cause substantial injury to consumers that was not offset by



272 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Complaint

countervailing benefits to consumers or competition and was not
reasonably avoidable by consumers. This practice was, and is, an
unfair act or practice.

27. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act.

THEREFORE, the Federal Trade Commission this twentieth
day of February, 2013, has issued this complaint against
respondent.

By the Commission.
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Privacy Policy

Effective on: August 20, 20067

Your privacy is of the highest concern to Compete. This Frivacy Policy (the *policy”] outlines
che types of personally-identifiable infarmatdion ["persenal infermatien®| we receive and eallect
when you use Compece's services avalilable throush the Compete web site locabed at wuw. compate.com
{the "Servicea®), am well as some of the steps we take to safequard your perscnal information,

Compate uses personal information collected through the Services for the purposas of

* Froviding cur products and services to users, including the display of customized
content, identificarisn and authantication, and contact;

*  puditing, research and analysils in order to maintain, protect and improve our services;
w Ensuring the technical functioning of our network; and
* Developing new sarvices.
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Compete's services are desigmed to be anomymous and safe for all users, We make commercially
reasonable efforts to ensure that your ancoymity le protected.

Information sssurity

Wa cake reagonable security measures to protect againot unauthorized access to oF unauthorized
alteration, disclosurs or destruction of personal information. These measurss include internal
raviews of our data collection, storage and processing practices and security practices

We restrict access to persocnal informaticn te Compete employess, contractors and agents who need
to know that information in order to opsrate, dewvelop or isprove our gexvices. We take reagcnable
efforts to engure all parties comply with confidentiality cbligations.

We store all perscnal information on our servers in the United States of hmerica,

Data integrity

Compete processes peracnal information only for the purposes for which it was collected and in
accordance with this Policy. We take reascnable stepa to ensure that the peracmal infermatlon we
procesa is accurate, complets, and current, but we depend on our users te update or correct their
personsl information wheanever necessary.

Information wa collect and how we dse fk:

we offer a number of services that do nob require you to register for an account or provide any
perscnal information to us, such as Compste Site Frofiles and Comparison. However, some of our
Services will require the provision of certain perscmal information. Im order to provide our full

range of serviges, we may cellect che following types of informatlon:

- Information you provide

When you gign up for a MyCompete account or other Compete services or promoticms that
refquires registratich, we sonetimes ask you for personal informaticn (such as your e-mall
addreass and an account password). Por csrtain ssrvices, such ae our premiuvm offerings, we
also regquest credit card or other payment account information which will be maintained by
third party merchant (8] or payment processor(s] in encrypted form on secure servers. We
may combina the information you submit under your account with informatiom from other
Conpete services or third parties in order to provide you with a better experience and to
improve the guality of our services, For sercaln services, we may give you the
opportunity to opt cut of combining such information.

=] MyCompece member e-mail addresses are used to contact members regarding service
updates. confirmaticns. obb-in survevs and select partner offera. TE vou would
like ko opt-out of these s-mails, please see the Opt-ouk section within e-mails
you receive from us or manage your e-mail subscriptions by slgning into MyCongete
by clicking hers. You may alsc contact ua using the sontact information listed
below, If you alect to cpt-cut of further communications, such opt-ocut will apply
enly to MArketing messades and Dot to communicaticns regarding service updates and
similar matters.

o Comgete Blog e-mail updates are administered by a Jrd party service provider. E-
mail addresses provided to them via the austomated form on the blog are used solaly
for the purpose of sending you blog alerts.

o If you choose to use our referral service to tell a friend that you think
Compete.com might be of interest to them, we will ask you for your friend's name
and e-mall address, We will automatically send your Eriend a one-Cime e-mail
inviting him or her to wisit the mite. We store this information for the sole
purpose of sending this cne-time e-mail. We have no intention of anneying you or
your friends. Your friend may conktact us to request that we remowe this
information from our database. Please be judicious when prowiding friends®' contact
infornation to cur service and do not provide uws with such information unless you
have your friends’ coosent to do so.

[=] #hen you contact us via our Contact form, send s-mail or other commumnication to
Compete, we may retain those communications in order ko process your inguiries,
respond to your requests and improve cur services.
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a Third-Party Web Beaccons: We use third-party web heacona frem Yaheo! te help
#nalyze wher= visitors go and what they do while visiting our website. Yahoo! may
also uze anoaymous information about your wiaits to thia and other webaites in
order to improve its products and services and provide advertisements about goods
and services of interest to you. If you would like more information about this
pracbice and to know your choices about not hawving this informaticn used by
Yahoo!, click hare,

Cockias and IP Addrepses

To serve you faster and with better guality, we use "coockies" technology. Cookies are
amall bits =f cods, ugually stored am a uaer's compukor hard drive, which choble a
Wabsite to "personalize” itselfl for each user. We generally use cockies to reduca the
time it takes for pagesa to load on youyr computer and o assist with customer tracking.
Customer tracking {or "click-gtream®) data collected by us is used to optimize your
axperience by learning whether or not you successfully used Compete.com. Cockies are not
tied to your parsomal information.

Claar Gifa

We employ a software technolegy called clear gifs la.k.a, Web Beacons) that help us
better manage content on our site by informing us what content is effective. Clear gifo
are tiny graphice with a unigue identifier, similar in function to cooklea, and Are used
to track the cnline movement of Web users. Clear gifs are not tied to users’ perscmally
identifiable informaticn. We also use clear gifs in our HTML-based e-mails to let uwa know
which &-mails the recipienta have opened. This allows us to gauge the effectivenmss of
cartain compunicationa.

Lag informationm

When you use Compete services, our sarvers automatically record information that your
brodser sends whenever you visit a website, These server logs may include infermation
such A your web reguest, Internst Frotesol address, browser type, broveer languase, the
date and time of your request and one or more cookies that may uniquely ddentify your
browaar,

Click-asharing

Wnen you dewnload Compets goftware, including the Compate Toolbar, you will be given the
option of enabling click-sharing. Should you gpt-in to click-sharing you will begin to
anorymously share the addresses of the web pages you visit cnline. All data is stripped
of pergapally identifiable infermaticn before it is Eransmitced to cur servers, Our data
collection technigues have been designed to purge personally identifiable informatiom
whargver wa find it. In addition, a8 & mamber of Compata you are assigned a randomly
generated user ID ensuring your apooymity. The only contact information asssclated with
your user I0D is your regiastration e-mail, which we cnly use to send you service updates
and other requested communications that you hawve signed up to recedve from us.

HWe do not control what information thivd party webaites put into thedir URLs or whare
they put T, The URL infcrmation wa collect and license may sometimea contain personal
information about users. Howaver, we make every commercially viable effort to purge
persomally identifiable information whersver we find it. Compete's software application
uges & proprietary rules engine to search throogh all URLs to strip out any such
peraonally [dentifiable information before tranamitting the data to our databases. To
protect your privacy, it's our policy never te digclcose or releage the coantents of
individual URLs stored an our servers, Purther, all sur services aggregate data across
all users thereby ensuring that your privacy i protected at all times as such
information does mob identify you indiwidually.

To calculate more robust metrics for our users, we alsc license URL and demographic data
lage, gender, household income, geographical lesatlen, ate.) from multiple sources
inecluding I5Pa and ASPe. We honor the privacy of our Members and the privacy policies of
our licensors and do not knowingly collect or license personally identifiable information
Erom membare oF licensors. Again, Compéte aggregates data on multiple users before
gupplying any data, thershy snguring an individual's privacy.
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- Linka

Compete may present links in a format that enables us to kesp crack of whather chese
links have been followed. We use this information to improve the quality of cur Services.

Thizd Party Links

This Policy applies to all information that you provide to Compete.com. Howsver, whem you wisit
webaites to which Compete,com linka, kesp in mind you will be interacting with a third party that
opératés under it own privacy and sefurity policy. If you chooss to chtain certain services
thiough & third party site, the data collected by the third party is govermed by that third
party's privacy policy. A third party site will aleo have its own pelicy regarding the use of
cockles and clear gifs. We eacourage you to review the privacy policies of any other service
provider from whom you request services.

Informakion mharing

Compete ﬂﬂ.].:" shares personal infermation with individuala gutside of Compets ag digcloged in this
Privacy Folicy and in the following limited circumstances:

. We have a good faith belief that access, use, pressrvation or disclosure of information
ia masnnahl:,- necegsary to [a) satiafy any applir_'ab\lc law, regulatiom, legal procesa or
enforceable governmental request, (b} enferge applicable Temms of Service, including
investigation of potential viclations theresf, (g} detect, prevent, or otherwise address
fraud, security or technical issues, (d) protect against imminent harm to the rights,
property or safety of Compete, ite wsers or the public as required or permitted by law,
[a) allew pervice providers andfor vendors to fulfill Services for you on behald of
Compete or (f) pursuwant to an acgquisition, merger, sale of asseta or other business
transfer,

A Special Hote about Children®s Polvacy

You must be at least 13 years old to use the Conpete services. We do net knowingly cellect or use
personal information about wisitora under 13 years of age. IF you are under 13 years of age, you
can use the services cffered on our website oaly in conjunction with your parents or guardians.

Changes to this Pelicy

Please note that this policy may change from time to time. We will peat any policy changes on
this page and, if the changes ave significant, we will provide a more promiment motice
tincluding, For certain services, e-mail nmotification of policy changes) . By using éur services,
you signify your assent to the Compete's Privacy Statement. Our Privacy Statement will indicate
the date it was last updated. Your contimued use of our site will signify your acceptance of the
changes to our policy.

Quastions and Suggestions

If you have additiooal gquestlons or Suggestions, please contact us anytime or write to ua at;

Conpeta Inc.

Pour Copley Place, Suike T00
Bogron, MA 02116 USA

Attention: Member Services
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« Home
# My Account
« Logln

o Home

+ Member Serviges
« FAQ

« Benefits of Joining

Privacy Statementregistration form

Effective date: October 7, 2008

Protecting vour privacy is our highest priority, Consumer Input is designed to be an anonymous research
forum. As such, we go to great lengths 1o ensure that your anonymity will remain intact. Our data collection
techniques have been designed to purge personally identifiable information from our databases.

Your email address will be used to contact you if you've won a prize or 1o alert you to additional research
opportunities. We will never sell your email address o a third party, nor will we ever solicit you for sales

purposes of any Kind,

Oither than your email address, we will not collect information that can be tied to you as an individual. Tn fact,
we will only require your name if you are selected as a winner in one of our cash drawings.

We will not license, publish, or sell any information collected from our panelists that can be tied to an
individual user. Nor will we use such information as part of a targeted marketing program. We offer our clients
agerepate data conceming online consumer behavior by collecting information from the panel and, also, by
licensing URL and demographic data {age, gender, household income, geographical location, ete. ) from:
sources such as ISPs and browser companions. We honor the privacy of our panelists and the privacy policies
of our licensors and do not knowingly collect or license personally identifiable information from our pamnelists
of licensors,

Insdvertently, the URL information we collect and license sometimes contains personal information about
Internet users, Potentially, a name, address. email address, or similar information that an Internet user enters
into a Web page can become part of the URL that is transmitted to us and stored in our databases. While we
have no control over what information third party websites put into their URLSs or where they put it, we make
every commercially viable effort 10 purge our dasabases of any personally identifiable information. The data
collection software uses a proprietary rules engine to search through all URLs, before transmitting them to its
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Page 2 of 2

database, Lo strip out any such personally identifiable information. We do not disclose the contents of
individual URLs stored in our datahases so we will not release or use this information. Further, we aggregate
data on hundreds of thousands of users before supplying data to our clients, therchy ensuring that an
individual's privacy remains intact at all times.

Third-Party Web Beacons: We use third-party web beacons from Yahoo! 1o help analyze where wisitors go and
what they do while visiting cur website. Yahoo! may also use anonymous information abuut your visits to this
and other websites in order to improve its products and services and provide adventisements about goods and
services of interest to you. 1T you would like more information about this practice and to know your choices
abaut not having this information used by Yahoo!, click here.”

If you have guestions related to privacy, please contact POIVICY EECONSUTENNPUL.Com.

Lo

Copyright € 2011 Consumer nput | Privacy | Contact Us
The Consumer Input®™ is owned and operated by Compete, [nc,
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* What are the systern requirements for the Consumer Input Software?
* How can | be removed from your mailing list?
* How can | remove the Consumer Input Software from my machine?

* How do | address any technical problems | encounter during a survey?

How do | change my e-mall address or update my profile?

To update your profile, change your e-mail address, or be removed from our mailing list, Click Here

top

Why am | having trouble logging in?

The most cammon Issue with logging in relates to web browser cookies, Consumer Input site requires
that your browser accept cookies. Please enable cookies in your browser and attempt to log in again.
If you still cannot log in, you can e-mail Consumer Input at panelsupport@consumerinput.com.

top

How does the panel work?

In conjunction with traditional opinion and research surveys, Consumer Input uses proprietary
oftware to anonymously record web browsing patterns. These patterns are merged with the patterns
of thousands of Internet users and analyzed in aggregate to understand the trends that will influence
major marketing decislons in a variety of industries. We will not license, publish, or sell any
information collected from our panelists that can be tied to an individual user. In addition, the data
collection software uses a proprietary rules engine to search through all URLs, before transmitting
them to its database, to strip out any such personally identifiable information, thus ensuring your

privacy. For more infarmation, please consult the privacy statement.

top
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Consumer Input

* What are the system requirements for the Cansumer Input Software?
* How can | be removed from your mailing list?
* How can | remove the Consumer Input Software from my machine?

* How do | address any technical problems | encounter during a survey?

How do | change my e-mail address or update my profile?

To update your profile, change your e-mail address, or be removed from our mailing list, Click Here

top

Why am | having trouble logging In?

The most common issue with logging In refates to web browser cookles. Consumer Input site reguires
that your browser accept cookies. Please enable cookies in your browser and attempt to log in again.
If you still cannot log in, you can e-mail Consumer Input at panelsupport@consumerinput.com.

top

How does the panel work?

In conjunction with traditional opinion and research surveys, Consumer input uses proprietary
software to anonymously record web browsing patterns. These patterns are merged with the patterns
of thousands of Internet users and analyzed in aggregate to understand the trends that will influence
major marketing decisions in a variety of industries. We will not license, publish, or sell any
informatlon collected fram our panelists that can be tied to an individual user. In addition, the data
collection software uses a proprietary rules engine to search through all URLs, before transmitting
thern to its database, to strip out any such personally identifiable information, thus ensuring your
privacy. For more information, please consult the privacy statement,

top
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Consumer [nput allows participation by those in the United States who are 18 years of age or older.
Our registration process denies membership to underage panelists.

top

What are the system reguiremnents for the Consumer Input Software?

Windows:
* Windaws XP Service Pack 2 or Windows Vista

* Internet Explorer Version 6.0 or greater, or Mozilla Firefox Version 2.0 or greater

Macintash:
* Mac 05 X Version 10.2 or greater

* Mozilla Firefox Version 2.0 or greater.,

top

How can | be removed from your mailing list?

To update your profile, change your e-mail address, or be removed from our mailing list, Click Here

top

How can | remove the Consumer Input Software from my machine?

Microsoft Internet Explorer:
1. From the Windows control panel, select "Add / Remove Programs”
2. Select the "Consumer Input Software” entry.

3. Select the "Remove" button,
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DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondent named
in the caption hereof, and the respondent having been furnished
thereafter with a copy of a draft Complaint that the Bureau of
Consumer Protection proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge the respondent with violation of Section 5 of the Federal
Trade Commission Act, 15 U.S.C. § 45, et seq.;

The respondent, its attorney, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), an admission by the respondent of
all the jurisdictional facts set forth in the aforesaid draft
Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that the respondent
has violated the Federal Trade Commission Act, and that a
Complaint should issue stating its charges in that respect, and
having thereupon accepted the executed Consent Agreement and
placed such Consent Agreement on the public record for a period
of thirty (30) days for the receipt and consideration of public
comments, and having carefully considered the comments filed by
interested persons, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby issues its Complaint, makes the following
jurisdictional findings, and enters the following Order:

1. Compete, Inc., is a Delaware corporation with its
principal place of business at 501 Boylston Street,
Suite 6101, Boston, Massachusetts.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of respondent,
and the proceeding is in the public interest.
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ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

1.

“Affected Consumers” shall mean persons who, prior
to the date of issuance of this order, downloaded and
installed any Data Collection Agent, including but not
limited to the Compete Toolbar and Consumer Input
Panel software.

“Clearly and prominently” shall mean as follows:

a.

In textual communications (e.g., printed
publications or words displayed on the screen of a
computer or a mobile device), the required
disclosures are of a type, size, and location
sufficiently noticeable for an ordinary consumer to
read and comprehend them, in print that contrasts
highly with the background on which they appear;

In communications disseminated orally or through
audible means (e.g., radio or streaming audio), the
required disclosures are delivered in a volume and
cadence sufficient for an ordinary consumer to hear
and comprehend them;

In communications disseminated through video
means (e.g., television or streaming video), the
required disclosures are in writing in a form
consistent with subparagraph (A) of this definition
and shall appear on the screen for a duration
sufficient for an ordinary consumer to read and
comprehend them;

In communications made through interactive
media, such as the Internet, online services, and
software, the required disclosures are unavoidable
and presented in a form consistent with
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subparagraph (A) of this definition, in addition to
any audio or video presentation of them; and

e. In all instances, the required disclosures are
presented in an understandable language and
syntax; in the same language as the predominant
language that is used in the communication; and
with nothing contrary to, inconsistent with, or in
mitigation of the disclosures used in any
communication of them.

“Collected Information” shall mean any information
transmitted, on or before the date of issuance of this
order, from a computer by a Data Collection Agent to
any computer server owned by, operated by, or
operated for the benefit of respondent.

“Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

“Computer” shall mean any desktop, laptop computer,
tablet, handheld device, telephone, or other electronic
product or device that has a platform on which to
download, install, or run any software program, code,
script, or other content and to play any digital audio,
visual, or audiovisual content.

“Data Collection Agent” shall mean any software
program, including any application; created, licensed
or distributed, directly or through a Third Party, by
respondent; installed on consumers’ computers,
whether as a standalone product or as a feature of
another product; and used to record, or transmit
information about any activity occurring on that
computer, unless: (a) the activity involves transmission
of information related to the configuration of the
software program or application itself; (b) the
transmission is limited to information about whether
the program is functioning as intended; or (c) the
activity involves a consumer’s interactions with
respondent’s websites and/or forms. The Compete
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Toolbar and the Consumer Input Panel software, for
example, are both Data Collection Agents.

“Personal Information” shall mean individually
identifiable information from or about an individual
consumer including, but not limited to: (a) a first and
last name; (b) a home or other physical address,
including street name and name of city or town; (c) an
email address or other online contact information, such
as an instant messaging user identifier or a screen
name; (d) a telephone number; (e) a Social Security
number; (f) a driver’s license number or other
government-issued identification number; (g) a bank
account, debit card, or credit card account number; (h)
a persistent identifier, such as a customer number held
in a “cookie” or static IP address; or (i) a biometric
record.

“Third Party” shall mean any individual or entity other
than respondent, except that a third party shall not
include a service provider of respondent that:

a. Only uses or receives information collected by or
on behalf of respondent for and at the direction of
the respondent and no other individual or entity;

b. Does not disclose the information, or any
individually identifiable information derived from
it, to any individual or entity other than respondent;
and

c. Does not use the information for any other
purpose.

Unless otherwise indicated, “respondent” shall mean
Compete, Inc., and its successors and assigns, and its
officers, agents, representatives, and employees.



290

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Decision and Order

IT IS ORDERED that respondent, directly or indirectly,
including through any contract, agreement, license, sale, or
arrangement with any Third Party, is prohibited from:

A.

Collecting any information from any Data Collection
Agent made available to consumers directly by
respondent after the date of service of this order,
unless prior to such collection respondent has:

1. Disclosed to the consumer clearly and prominently,
and prior to the display of and on a separate screen
from, any “end user license agreement,” “privacy
policy,” “terms of use” page, or similar document:

a. all the types of information that will be
collected, including, but not limited to, if
applicable, a statement that the information
includes  consumer  transactions  (both
completed and incomplete) or communications
in forms, online accounts, web-based email
accounts, or search engine pages, and whether
the information includes personal, financial or
health information; and

b. how the information is to be used, including if
it is shared with any Third Party; and

2. Obtained express affirmative consent from the
consumer to the collection, use or sharing of the
information.

Collecting any information from any Data Collection
Agent made available to consumers by a Third Party
after the date of service of this order, unless prior to
such collection respondent has provided the
disclosures and obtained the consent described in
subpart A(1-2), or has both required the Third Party by
contract to do so, and monitored compliance with such
contractual provisions.
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C. Collecting any information from any Data Collection
Agent that was made available to consumers before the
date of service of this order, unless it has made the
disclosures and obtained the express affirmative
consent described in subpart A(1-2) or:

1. It has made the disclosure required by Part
II(A)(3); and

2. It does not use information collected from an
Affected Consumer by a Data Collection Agent,
except in an aggregate and/or anonymous form that
does not disclose, report, or otherwise share any
individually identifiable information.

D. Using any Collected Information gathered on or after
February 1, 2010, unless it has obtained express
affirmative consent from the consumer to the use of
the Collected Information, or

1. It does not use the Collected Information, except in
an aggregate and/or anonymous form that does not
disclose, report, or otherwise share any
individually identifiable information; and

2. It does not otherwise access any Affected
Consumer’s personal information that was
collected by a Data Collection Agent.

E. Making any material change from stated practices
about collection, use or sharing of such information,
unless it has obtained express affirmative consent from
the consumer.

Provided, however, this Part will not apply to the collection, use
or sharing of information as reasonably necessary: 1) to comply
with applicable law, regulation, or legal process; 2) to enforce
respondent’s terms of use; 3) to detect, prevent, or mitigate fraud
or security vulnerabilities; 4) for configuration of the software
program or application itself; or 5) to determine whether the
program is functioning as intended.
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IT IS FURTHER ORDERED that Compete, Inc., and its
successors and assigns, shall:

A.

Notify Affected Consumers: 1) that they have or had a
Data Collection Agent installed on their Computers,
and that this software collected and transmitted
information to or on behalf of respondent, listing the
categories of personal information that were, or could
have been, transmitted by a Data Collection Agent;
and 2) how to permanently disable and/or uninstall the
Data Collection Agent. Notification shall be by each
of the following means:

1.

On or before thirty (30) days after the date of
service of this order and for two (2) years after the
date of service of this order, posting of a clear and
prominent notice on the websites of Compete, Inc.,
and its successors and assigns;

On or before thirty (30) days after the date of
service of this order and for three (3) years after
the date of service of this order, informing
Affected Consumers who complain or inquire
about the privacy or security of a Data Collection
Agent; and

Beginning only once notification described in both
subparts II(A)(1) and (2) above have commenced,
and completed on or before sixty (60) days after
the date of service of this order, providing clear
and prominent notice to consumers via Affected
Consumers’ computers on which a Data Collection
Agent is operating, through the browser, software
upgrade or similar technology, that:

a. 1s visible until the consumer has taken action in
response to the notice;

b. includes a hyperlink and/or the address for a
website of Compete, Inc., and its successors or
assigns; and
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c. includes the name of the company from whom
the consumer obtained the Data Collection
Agent, or the brand name (as marketed to the
consumer) of the software or application
containing the Data Collection Agent, and an
explanation that Compete provides technology
for the specific Data Collection Agent.

B. Provide prompt and free support with clear and
prominent contact information to help consumers
disable and/or uninstall a Data Collection Agent. For
two (2) years after the date of service of this order, this
support shall include toll-free, telephonic and
electronic mail support.

IT IS FURTHER ORDERED that before entering into any
contract, agreement, license, sale, or arrangement with any Third
Party in connection with any Data Collection Agent made
available to consumers by such Third Party, Compete, Inc., and its
successors and assigns, shall serve the Third Party with a copy of
this order. For any existing contract, agreement, license, sale, or
arrangement with any Third Party in connection with any Data
Collection Agent made available to consumers by such Third
Party, respondent shall serve the Third Party with a copy of this
order within 30 days of service of this order.

V.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, website, or other
device, in connection with the offering of any service or product
in or affecting commerce, shall not make any representation, in
any manner, expressly or by implication, about the extent to
which respondent collects, maintains and protects the security,
privacy, confidentiality, or integrity of any information collected
from or about consumers, unless the representation is true, and
non-misleading.
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V.

IT IS FURTHER ORDERED that Compete, Inc., and its
successors and assigns; directly or through any corporation,
subsidiary, division, website, or other device; in connection with
its advertising, marketing, promotion, or offering of any product
or service, in or affecting commerce; shall no later than the date of
service of this order, establish and implement, and thereafter
maintain a comprehensive information security program that is
reasonably designed to protect the security, privacy,
confidentiality, and integrity of personal information collected
from or about consumers. Such program, the content and
implementation of which must be fully documented in writing,
shall contain administrative, technical, and physical safeguards
appropriate to respondent’s size and complexity and the nature
and scope of respondent's activities, and the sensitivity of the
personal information collected from or about consumers,
including:

A. The designation of an employee or employees to
coordinate and be accountable for the information
security program;

B. The identification of material internal and external

risks that could result in the unauthorized disclosure,
misuse, loss, alteration, destruction, or other
compromise of personal information and an
assessment of the sufficiency of any safeguards in
place to control these risks. At a minimum, this risk
assessment should include consideration of risks in
each area of relevant operation, including, but not
limited to: (1) employee training and management; (2)
information systems, including network and software
design, information processing, storage, transmission,
and disposal; and (3) prevention, detection, and
response to attacks, intrusions, account takeovers, or
other systems failures;

C. The design and implementation of reasonable
safeguards to control the risks identified through risk
assessment, and regular testing or monitoring of the
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effectiveness of the safeguards' key controls, systems,
and procedures;

D. The development and use of reasonable steps to select
and retain service providers capable of appropriately
safeguarding personal information such service
providers receive from respondent or obtain on
respondent's behalf, and the requirement, by contract,
that such service providers implement and maintain
appropriate safeguards; and

E. The evaluation and adjustment of respondent’s
information security program in light of the results of
the testing and monitoring required by subpart C, any
material changes to respondent's operations or business
arrangements, or any other circumstances that
respondent knows or has reason to know may have a
material impact on the effectiveness of its information
security program.

VI.

IT IS FURTHER ORDERED that, in connection with its
compliance with Part V of this order, Compete, Inc., and its
successors and assigns, shall obtain initial and biennial
assessments and reports (“Assessments”) from a qualified,
objective, independent third-party professional, who uses
procedures and standards generally accepted in the profession.
Professionals qualified to prepare such Assessments shall be: a
person qualified as a Certified Information System Security
Professional (CISSP) or as a Certified Information Systems
Auditor (CISA); a person holding Global Information Assurance
Certification (GIAC) from the SysAdmin, Audit, Network,
Security (SANS) Institute; or a similarly qualified person or
organization approved by the Associate Director for Enforcement,
Bureau of Consumer Protection, Federal Trade Commission,
Washington, D.C. 20580. The reporting period for the
Assessments shall cover: (1) the first one hundred and eighty
(180) days after service of the order for the initial Assessment,
and (2) each two (2) year period thereafter for twenty (20) years
after service of the order for the biennial Assessments. Each
Assessment shall:
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A. Set forth the specific administrative, technical, and
physical safeguards that respondent has implemented
and maintained during the reporting period;

B. Explain how such safeguards are appropriate to
respondent's size and complexity, and the nature and
scope of respondent's activities, and the sensitivity of
the personal information collected from or about
consumers;

C. Explain how the safeguards that have been
implemented meet or exceed the protections required
by Part V of this order; and

D. Certify that respondent's security program is operating
with sufficient effectiveness to provide reasonable
assurance that the security, confidentiality, and
integrity of personal information is protected and has
so operated throughout the reporting period.

Each Assessment shall be prepared and completed within sixty
(60) days after the end of the reporting period to which the
Assessment applies.  Respondent shall provide the initial
Assessment to the Associate Director for Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, Washington,
D.C. 20580, within ten (10) days after the Assessment has been
prepared. All subsequent biennial Assessments shall be retained
by respondent until the order is terminated and provided to the
Associate Director of Enforcement within ten (10) days of
request.

VII.

IT IS FURTHER ORDERED that Compete, Inc., and its
successors and assigns, shall, within fourteen (14) days after the
date of service of this order, delete or destroy, Collected
Information in respondent’s custody or control that was collected
prior to February 1, 2010, unless otherwise directed by a
representative of the Commission.
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VIII.

IT IS FURTHER ORDERED that Compete, Inc., and its
successors and assigns, shall, for a period of five (5) years after
the last date of dissemination of any representation covered by
this order, maintain and upon request make available to the
Commission for inspection and copying:

A. All  advertisements, labeling, packaging and
promotional material containing the representation;

B. All materials relied upon in disseminating the
representation;
C. All tests, reports, studies, surveys, demonstrations, or

other evidence in its possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations; and

D. All acknowledgments of receipt of this order, obtained
pursuant to Part [X.

E. All notices related to service of the order on Third
Parties, pursuant to Part III.

F. All materials demonstrating compliance with Part I(B),
including all contracts and measures to monitor
compliance.

Moreover, for a period of three (3) years after the date of
preparation of each Assessment required under Part VI of this
order, respondent shall maintain and upon request make available
to the Commission for inspection and copying all materials relied
upon to prepare the Assessment, whether prepared by or on behalf
of the respondent, including but not limited to all plans, reports,
studies, reviews, audits, audit trails, policies, training materials,
and assessments, for the compliance period covered by such
Assessment.
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1X.

IT IS FURTHER ORDERED that Compete, Inc., and its
successors and assigns, shall deliver a copy of this order to: (1) all
current and future principals, officers, and directors; and (2) all
current and future managers who have responsibilities with
respect to the subject matter of this order, and shall secure from
each such person a signed and dated statement acknowledging
receipt of the order, with any electronic signatures complying
with the requirements of the E-Sign Act, 15 U.S.C. § 7001 et seq.
Respondent shall deliver this order to current personnel within
thirty (30) days after the date of service of the order, and to future
personnel within thirty (30) days after the person assumes such
position or responsibilities.

X.

IT IS FURTHER ORDERED that Compete, Inc., and its
successors and assigns, shall notify the Commission at least thirty
(30) days prior to any change in respondent that may affect
compliance obligations arising under this order, including but not
limited to, a dissolution, assignment, sale, merger, or other action
that would result in the emergence of a successor company; the
creation or dissolution of a subsidiary (including an LLC), parent,
or affiliate that engages in any acts or practices subject to this
order; the proposed filing of a bankruptcy petition; or a change in
respondent’s name or address. Provided, however, that with
respect to any proposed change about which respondent learns
less than thirty (30) days prior to the date such action is to take
place, respondent shall notify the Commission as soon as is
practicable after obtaining such knowledge.

Unless otherwise directed by a representative of the
Commission, all notices required by this Part shall be sent by
overnight courier (not the U.S. Postal Service) to the Associate
Director of Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania Avenue NW, Washington,
DC 20580, with the subject line FTC v. Compete. Provided,
however, that, in lieu of overnight courier, notices may be sent by
first-class mail, but only if an electronic version of such notices is
contemporaneously sent to the Commission at DEbrief@ftc.gov.
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XI.

IT IS FURTHER ORDERED that Compete, Inc., and its
successors and assigns, shall, within sixty (60) days after service
of this order, and at such other times as the FTC may require, file
with the Commission a true and accurate report, in writing, setting
forth in detail the manner and form in which respondent has
complied with this order. Within ten (10) days of receipt of
written notice from a representative of the Commission,
respondent shall submit additional true and accurate written
reports.

XII.

This order will terminate on February 20, 2033, or twenty (20)
years from the most recent date that the United States or the
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the
order, whichever comes later; provided, however, that the filing of
such a complaint will not affect the duration of:

A. Any Part of this order that terminates in less than
twenty (20) years;

B. This order’s application to any respondent that is not
named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that this order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission.
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ANALYSIS OF THE CONSENT ORDER
TO AID PUBLIC COMMENT

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a consent order applicable to
Compete, Inc. (“Compete”).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement and take
appropriate action or make final the agreement’s proposed order.

Compete develops software for tracking consumers as they
shop, browse and interact with different websites across the
Internet. As alleged in the Commission’s complaint, Compete
offered one version of its tracking software as the Compete
Toolbar, which would provide consumers with information about
websites as they surfed the web, such as information about the
popularity of the websites they visited. Separately, Compete
offered consumers membership in its Consumer Input Panel:
consumers could win rewards while participating in surveys about
products and services. As part of the registration process for the
Consumer Input Panel, consumers would install tracking software.
In addition, Compete licensed its tracking software to third
parties, such as Upromise, Inc., which was the subject of a recent
FTC enforcement action. (See Upromise, Inc., at
http://www.ftc.gov/os/caselist/1023116/index.shtm.)

The Commission’s complaint involves the advertising,
marketing and operation of tracking software. According to the
FTC complaint, while Compete represented to consumers that the
various forms of software would collect information about the
web sites consumers visited, its failure to disclose the full extent
of data collected through tracking software was deceptive. The
complaint alleges that Compete’s tracking software collected the
names of all websites visited; all links followed; advertisements
displayed when websites were visited; and information that
consumers entered into some web pages (e.g., credit card and
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financial account numbers, usernames, passwords, and search
terms), including secure web pages.

According to the FTC complaint, Compete misrepresented its
privacy and security practices, including that: 1) it stripped all
personal information out of the data it collected before
transmitting it from consumers’ computers; and 2) it employed
reasonable and appropriate measures to protect data gathered from
consumers from unauthorized access. The complaint alleges that
these claims were false and thus violate Section 5 of the FTC Act.

In addition, the FTC complaint alleges that Compete engaged
in a number of practices that, taken together, failed to provide
reasonable and appropriate security for the personal information it
collected and maintained. The complaint alleges that, among
other things, Compete: 1) transmitted sensitive information from
secure web pages, such as financial account numbers and security
codes, in clear readable text; 2) did not design and implement
reasonable safeguards to control risks to consumer information;
and 3) did not use readily available, low-cost measures to assess
and address the risk that its software would collect sensitive
consumer information it was not authorized to collect.

The complaint alleges that Compete’s failure to employ
reasonable and appropriate measures to protect consumer
information — including credit card and financial account
numbers, security codes and expiration dates, and Social Security
numbers — was unfair. Tools for capturing data in transit, for
example over unsecured wireless networks such as those often
provided in coffee shops and other public spaces, are commonly
available, making such clear-text data vulnerable to interception.
The misuse of such information — particularly financial account
information and Social Security numbers — can facilitate identity
theft and related consumer harms.

The complaint alleges that after flaws in Compete’s data
collection practices were revealed publicly in January 2010,
Compete upgraded its filters, added new algorithms to screen out
information such as credit card numbers, and began encrypting
data in transit.
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The proposed order contains provisions designed to prevent
Compete from engaging in future practices similar to those
alleged in the complaint. For purposes of the proposed consent
order, we call such tracking software a “Data Collection Agent.”

Part T applies to collection and use of data from any Data
Collection Agent, whether already downloaded or to be
downloaded in the future, and is tailored to address distribution by
both Compete and third parties. Specifically Parts I.A. and B. of
the proposed order apply to Data Collection Agents installed after
the date of service of the order. Part [.A. prohibits Compete from
collecting data through a Data Collection Agent unless a
consumer has given express affirmative consent to such
collection, after being provided with a separate, clear and
prominent notice about all the types of information that will be
collected, as well as a description of how the information is to be
used, including any sharing with third parties. Part [.B. ensures
these same protections apply when a Data Collection Agent is
made available by a third party, and requires that Compete must
either provide notice and obtain consent, or require the third party
to do so and monitor the third party’s compliance. In addition,
Parts I.C. and D. of the proposed order limit the collection and use
of data from consumers who already have downloaded a Data
Collection Agent (i.e., before the date of service of the order) to
aggregate and anonymous data, absent notice and affirmative
express consent. Part LLE. requires Compete to obtain express
affirmative consent before it can make any material changes to its
practices for collection or sharing of personal information.

Part II.A. of the proposed order requires Compete to provide
corrective notice to consumers who had previously installed a
Data Collection Agent. Compete must inform consumers about
the categories of personal information collected and transmitted
by the software, and how to uninstall it. Part II.B. requires the
company to provide for two years phone and e-mail support to
assist consumers who seek to disable or uninstall a Data
Collection Agent.

Part III of the proposed order requires Compete to provide a
copy of the order to third parties with whom it has now, or will
have in the future, any agreement in connection with any Data
Collection Agent made available by the third party.
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Part IV of the proposed order prohibits the company from
making any misrepresentations about the extent to which it
maintains and protects the security, privacy, confidentiality, or
integrity of any information collected from or about consumers.

Part V of the proposed order requires Compete to maintain a
comprehensive information security program that is reasonably
designed to protect the security, confidentiality, and integrity of
information (whether in paper or electronic format) about
consumers. The security program must contain administrative,
technical, and physical safeguards appropriate to Compete’s size
and complexity, the nature and scope of its activities, and the
sensitivity of the information. Specifically, the proposed order
requires Compete to:

» designate an employee or employees to coordinate and be
accountable for the information security program;

» identify material internal and external risks to the security,
confidentiality, and integrity of personal information that
could result in the unauthorized disclosure, misuse, loss,
alteration, destruction, or other compromise of such
information, and assess the sufficiency of any safeguards
in place to control these risks;

* design and implement reasonable safeguards to control the
risks identified through risk assessment, and regularly test
or monitor the effectiveness of the safeguards’ key
controls, systems, and procedures;

* develop and use reasonable steps to select and retain
service providers capable of appropriately safeguarding
personal information they receive from Compete or obtain
on behalf of Compete, and require service providers by
contract to implement and maintain appropriate
safeguards; and

* evaluate and adjust its information security programs in
light of the results of testing and monitoring, any material
changes to operations or business arrangements, or any
other circumstances that it knows or has reason to know
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may have a material impact on its information security
program.

Part VI of the proposed order requires Compete to obtain
within 180 days after service of the order, and biennially
thereafter for 20 years, an assessment and report from a qualified,
objective, independent third-party professional, certifying, among
other things, that: 1) it has in place a security program that
provides protections that meet or exceed the protections required
by the proposed order; and 2) its security program is operating
with sufficient effectiveness to provide reasonable assurance that
the security, confidentiality, and integrity of personal information
is protected and has so operated throughout the reporting period.

Part VII requires Compete to destroy all consumer data
collected by a Data Collection Agent before February 2010.

Part VIII requires Compete to retain documents relating to its
compliance with the order. Part IX requires that it deliver copies
of the order to persons with responsibilities relating to the subject
matter of the order. Parts X, XI, and XII of the proposed order are
further reporting and compliance provisions. Part X ensures
notification to the FTC of changes in corporate status. Part XI
mandates that Compete submit a compliance report to the FTC
within 60 days, and periodically thereafter as requested. Part XII
provides that the order will terminate after 20 years, with certain
exceptions.

The purpose of this analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the proposed complaint or order or to modify the
proposed order’s terms in any way.
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IN THE MATTER OF

PPG ARCHITECTURAL FINISHES, INC.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4385; File No. 112 3160
Complaint, March 5, 2013 — Decision, March 5, 2013

This consent order addresses allegations of deceptive business practices by
PPG Architectural Finishes, Inc. (“PPG”). The complaint alleges that PPG
misled consumers by claiming its Pure Performance interior paints are free of
potentially harmful chemicals known as volatile organic compounds, or VOCs.
The order prohibits PPG from claiming that its paints contain “zero” VOCs
unless the representation is true and can be substantiated by competent and
reliable scientific evidence. It also bars respondent from providing others with
any advertising, labeling, or promotional materials for any product alleging to
contain “zero” VOCs. Additionally, the order requires PPG to send a letter to
its retailers, specifically directing such retailers to remove all Pure
Performance ads containing “zero VOC” claims and to affix Commission-
approved labels to existing Pure Performance paint cans. The order further
requires PPG to keep copies of all advertisements and other materials relating
to its “zero VOC” claims for the next five years and to make these materials
available for inspection by the Commission.

Participants
For the Commission: Sandhya Brown and Zachary Hunter.
For the Respondent: John P. Feldman, Reed Smith LLP.
COMPLAINT

The Federal Trade Commission, having reason to believe that
PPG Architectural Finishes, Inc. (“PPG” or “respondent”) has
violated provisions of the Federal Trade Commission Act, and it
appearing to the Commission that this proceeding is in the public
interest, alleges:

1. Respondent is a Delaware corporation with its principal
office or place of business at 1 PPG Place, Pittsburgh, PA 15272.
Respondent is a subsidiary of PPG Industries, Inc., a Pennsylvania
corporation with its principal office or place of business at the
same address. Respondent does business under its own name as
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well as the names “PPG,” “Pittsburgh Paints,” “Porter Paints,”
and “Olympic.”

2. Respondent manufactures, advertises, offers for sale, sells,
and distributes paint products, including PPG Pure Performance
paints. Respondent distributes these paint products to its own
stores, independent distributors, and retailers.

3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

4. Typically, a paint retailer will tint a base paint with
colorant in order to produce the paint color desired by the
customer. Retailers of Pure Performance paints typically provide
customers with the option of tinting the base paint to a PPG-
formulated color prior to purchase and at no additional charge.

5. Both base paints and colorants may contain volatile
organic compounds (“VOCs”). Tinting can significantly increase
the VOC level of a paint.

6. Respondent has disseminated or has caused the
dissemination of promotional materials for its Pure Performance
paints, including print advertisements, website advertisements,
and point-of-sale materials to its own stores, independent
distributors, and retailers. See, e.g., Exhibits A through E.
Respondent, as well as its stores, independent distributors, and
retailers, have disseminated or have caused the dissemination of
these promotional materials to consumers.

7. In numerous instances, respondent has represented that
Pure Performance paints contain “Zero VOCs,” including but not

limited to the following statements or depictions:

A. PPG Printed Promotional Material:

ENVIRONMENTALLY
PREFERRED PAINT

« ZERO VOC
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* VERY LOW ODOR-PAINT
TODAY, OCCUPY TONIGHT

« DURABLE, WASHABLE,
BEAUTIFUL

* PAINT “GREEN”
IN ANY COLOR
Exhibit A.

B. PPG Printed Promotional Material:

pure performance®

ENVIRONMENTALLY GENTLE SUPERIOR PERFORMANCE

ZERO VOCs PAINT "GREEN" IN ANY COLOR
Contains no volatile organic Available in over 1,800 clean, vibrant colors
compounds (VOC), eliminating from the Voice of Color® design system

detrimental impact on air quality

Exhibit B.

C. PPG’s Website:

pure
performance®

It's a concept that few manufacturers have managed to pull off. We,
however, managed it beautifully. A paint that's environmentally gentle
yet still offers superior performance. Pure Performance®, with zero
VOC and low odor, its exceptional quality transforms any interior
space.

Description for all painting projects and
guarantees professional results

Certified as a top quality paint by every time you use it.

the Master Painters® Institute
(MP1), Pure Performance?® is safe
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¢ Zero Volatile Organic Available Colors
Compounds (VOC)

Tints to all 1,890 colors in The Voice of
Color® System. More info

THE VOICE OF COLOR®
PPG PITTSBURGH PAINTS

Exhibit C (www.ppgpittsburghpaints.com).
D. Script of 60-Second Radio Advertisement:

Did you know it’s possible to paint your room today and
occupy it tonight — with no unpleasant or lingering odors?
It is possible when you choose Pure Performance by PPG.
Pure Performance is THE environmentally preferred paint
— with very low odor and ZERO VOCs. And it offers
superior hiding, washability, and stain removal. With Pure
Performance you don’t have to sacrifice being “green” for
premium quality... which is why so many hospitals,
schools and healthcare facilities demand Pure Performance
for their jobs. And Pure Performance is available in nearly
2000 colors in the Voice of Color palette, not just the
handful of colors offered by some other environmental
paints. For better products, better service, better color tools
and better results, head to your PPG Pittsburgh Paints
dealer today and ask for the environmentally preferred
paint that doesn’t sacrifice quality — ask for Pure
Performance by PPG. Available at... 10- second tag
(customizable by dealer).

Exhibit D (emphasis and ellipses in original).



PPG ARCHITECTURAL FINISHES, INC. 309

Complaint

E. Pure Performance Paint Can Label:

WARNING! VA iy i
HARMFUL 3 SWALLOWED. FURE WHITE 2-100

S_KH' I'lj_"][] E"I’[‘_ll’lﬁl‘fﬁﬂ‘; =
{;:;F;j::f‘fi;r::lrx: Aid, 12‘1 FL UI 1 3.66 LITE HS &
Exhibit E.

8. Consumers likely interpret a representation that a paint
contains “Zero VOCs” to mean that the quantitative measure of
the VOC level is zero grams per liter, or that the VOC level is
“trace” (or effectively zero) where: (a) VOCs have not been
intentionally added to the paint; (b) the presence of VOCs at that
level does not cause material harm that consumers typically
associate with VOCs; and (c) the presence of VOCs at that level
does not result in concentrations higher than would be found at
background levels in the ambient air.

9. In numerous instances, Pure Performance paints contain
more than a trace level of VOCs after tinting.
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COUNT I (False or Misleading Representation)

10. Through the means described in Paragraphs 6 and 7,
respondent has represented, expressly or by implication, that all
Pure Performance paints, including paints with color added,
contain zero VOCs.

11.In truth and in fact, in numerous instances, Pure
Performance paints do not contain zero VOCs after color is added.
Therefore, the representation set forth in Paragraph 10 is false or
misleading.

COUNT Il (Unsubstantiated Representation)

12. Through the means described in Paragraphs 6 and 7, in
numerous instances, respondent has represented, expressly or by
implication, that it possessed and relied upon a reasonable basis
that substantiated the representation set forth in Paragraph 10, at
the time the representation was made.

13. In truth and in fact, respondent did not possess and rely
upon a reasonable basis that substantiated the representation set
forth in Paragraph 10, at the time the representation was made.
Therefore, the representation set forth in Paragraph 12 is false or
misleading.

COUNT 111 (Means and Instrumentalities)

14. Respondent has distributed the promotional materials
described in Paragraphs 6 and 7 to independent distributors and
retailers. In so doing, respondent has provided them with the
means and instrumentalities for the commission of deceptive acts
or practices.

15. Respondent’s practices, as alleged in this complaint,
constitute deceptive acts or practices in or affecting commerce in
violation of Section 5(a) of the Federal Trade Commission Act.

THEREFORE, the Federal Trade Commission, this fifth day
of March 2013, has issued this complaint against respondent.



PPG ARCHITECTURAL FINISHES, INC. 311

Complaint

By the Commission, Commissioners Leibowitz and Wright
not participating.
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EXHIBIT A
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EXHIBIT B
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EXHIBIT B
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EXHIBIT B
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EXHIBITC

' it ] B Pt it mynirged o pull ol W,
R, i 2 bttty A paar F's simeon tuaitaly
oy v sk gy papeegr geriempnrn fume Parfpmpnoet
v parn YO mead wory b ol e man d powly e gleens
Fry el e

DEECOVER RUCRE oL
PFLIRE PEAFOAMANGCE -

Chesecrapbion Aueaibatde Colors
Lamifed s a top quakly paint by el Masior Tonks: B @l 1800 oo i T Wl of Cokori®
FairrerwS rerdivie (MPL Puce Pelomance® = sofa Eyzinm Rlore indio

fior a8 pabTing preect v QUBRANSRS s esne
el wrwety Ose poul a4

Faora Volatis Drgasic Cormpeounds: (WG] '8 4
Vianwlzs ndar Jene Voo r of Corogsf
Com eom LEED credits e S

Excrden g pom FEG FITTEOURGH FALNTS
Easy shainramanl washalie

Ezcelent wirhup

Irid and meldes resd gdant on e cusiad Tim
D i wald el

hittp:/warer, ppepittsburchpaints comiour_productsinienor_paints'pure_performanceindes. him



PPG ARCHITECTURAL FINISHES, INC. 317

Complaint

EXHIBITD
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EXHIBIT E
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EXHIBIT E
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DECISION AND ORDER

The Federal Trade Commission, having initiated an
investigation of certain acts and practices of the respondent named
in the caption hereof, and the respondent having been furnished
thereafter with a copy of a draft of a Complaint which the Bureau
of Consumer Protection proposed to present to the Commission
for its consideration and which, if issued, would charge the
respondent with violation of the Federal Trade Commission Act;
and

The respondent, its counsel, and counsel for the Commission
having thereafter executed an agreement containing a consent
order, an admission by the respondent of all the jurisdictional
facts set forth in the aforesaid draft complaint, a statement that the
signing of the agreement is for settlement purposes only and does
not constitute an admission by the respondent that the law has
been violated as alleged in such complaint, or that any of the facts
as alleged in such complaint, other than jurisdictional facts, are
true, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Federal Trade Commission Act, and that a
complaint should issue stating its charges in that respect, and
having thereupon accepted the executed consent agreement and
placed such agreement on the public record for a period of thirty
(30) days for the receipt and consideration of public comments,
and having duly considered the comments received from
interested persons pursuant to Section 2.34 of its Rules, now in
further conformity with the procedure prescribed in Section 2.34
of its Rules, 16 C.F.R. § 2.34, the Commission hereby issues its
complaint, makes the following jurisdictional findings, and enters
the following order:

I. Respondent PPG Architectural Finishes, Inc. (“PPG”)
is a Delaware corporation with its principal office or
place of business at 1 PPG Place, Pittsburgh, PA
15272. Respondent is a subsidiary of PPG Industries,
Inc., a Pennsylvania corporation with its principal
office or place of business at the same address.
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The Federal Trade Commission has jurisdiction of the

subject matter of this proceeding and of the

respondent, and the proceeding is in the public interest.
ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

1.

Unless otherwise specified, “respondent” shall mean
PPG Architectural Finishes, Inc., also doing business
as PPG, Pittsburgh Paints, Porter Paints, and Olympic,
its successors and assigns, and its officers, agents,
representatives, and employees.

“Clearly and prominently” shall mean as follows:

A. In print communications, the disclosure shall be
presented in a manner that stands out from the
accompanying text, so that it is sufficiently
prominent, because of its type size, contrast,
location, or other characteristics, for an ordinary
consumer to notice, read and comprehend it;

B. In communications made through an electronic
medium (such as television, video, radio, and
interactive media such as the Internet, online
services, and software), the disclosure shall be
presented simultaneously in both the audio and
visual portions of the communication. In any
communication presented solely through visual or
audio means, the disclosure shall be made through
the same means through which the communication
is presented. In any communication disseminated
by means of an interactive electronic medium such
as software, the Internet, or online services, the
disclosure must be unavoidable.  Any audio
disclosure shall be delivered in a volume and
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cadence sufficient for an ordinary consumer to hear
and comprehend it. Any visual disclosure shall be
presented in a manner that stands out in the context
in which it is presented, so that it is sufficiently
prominent, due to its size and shade, contrast to the
background against which it appears, the length of
time it appears on the screen, and its location, for
an ordinary consumer to notice, read and
comprehend it; and

C. Regardless of the medium used to disseminate it,
the disclosure shall be in understandable language
and syntax. Nothing contrary to, inconsistent with,
or in mitigation of the disclosure shall be used in
any communication.

“Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

“Competent and reliable scientific evidence” shall
mean tests, analyses, research, or studies that have
been conducted and evaluated in an objective manner
by qualified persons, that are generally accepted in the
profession to yield accurate and reliable results, and
that are sufficient in quality and quantity based on
standards generally accepted in the relevant scientific
fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to substantiate
that a representation is true.

“Covered product” shall mean any architectural
coating applied to stationary structures, portable
structures, and their appurtenances.

“Tinting” shall mean achieving a particular color
through the use of any foreseeably available colorant.
Provided however, that if respondent clearly and
prominently discloses that a representation regarding a
covered product applies only if the product is tinted
with specified colorant(s), the definition of “tinting”
shall be limited to the use of those colorants.
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7. “Trace” level of VOCs shall mean:

A. VOCs have not been intentionally added to the
product;

B. The presence of VOCs at that level does not cause
material harm that consumers typically associate
with VOCs, including but not limited to, harm to
the environment or human health; and

C. The presence of VOCs at that level does not result
in concentrations higher than would be found at
background levels in the ambient air.

8. “Volatile Organic Compound” (“VOC”) shall mean
any compound of carbon that participates in
atmospheric photochemical reactions, but excludes
carbon monoxide, carbon dioxide, carbonic acid,
metallic carbides or carbonates, ammonium carbonate,
and specific compounds that the EPA has determined
are of negligible photochemical reactivity, which are
listed at 40 C.F.R. § 51.100(s).

IT IS ORDERED that respondent, directly or through any
corporation, subsidiary, division, trade name, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product in or affecting commerce, shall not make any
representation, in any manner, expressly or by implication, that
the VOC level of a paint is zero, unless:

A. After tinting, the VOC level is zero grams per liter
(“g/L”), or respondent possesses and relies upon
competent and reliable scientific evidence that the
paint contains no more than a trace level of VOCs;

B. After tinting, the VOC level is less than 50 g/L, and
respondent clearly and prominently discloses, either
within or in close proximity to the representation, that
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the representation applies only to the base paint and
that the VOC level may increase, depending on the
color choice; or

C. Respondent clearly and prominently discloses, either
within or in close proximity to the representation, that
the representation applies only to the base paint and
that the VOC level may increase “significantly” or “up
to [insert: the highest possible VOC level after
tinting],” depending on the color choice.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any covered product in or affecting commerce, shall not make any
representation, in any manner, expressly or by implication,
regarding:

A. The VOC level of such product; or

B. Any other environmental benefit or attribute of such
product,

unless the representation is true, not misleading, and, at the time it
is made, respondent possesses and relies upon competent and
reliable scientific evidence that substantiates the representation.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any covered product in or affecting commerce, shall not provide
to others the means and instrumentalities with which to make any
representation prohibited by Part I or II above. For the purposes
of this Part, “means and instrumentalities” shall mean any
information, including, but not necessarily limited to, any
advertising, labeling, or promotional, sales training, or purported
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substantiation materials, for use by trade customers in their
marketing of any covered product.

V.

IT IS FURTHER ORDERED that respondent shall deliver
as soon as practicable, but in no event later than sixty (60) days
after the date of service of this order, an exact copy of the notice
attached hereto as Attachment A, showing the date of delivery, to
all of respondent’s dealers and distributors, and all other entities
to which respondent provided point-of-sale advertising, including
product labels, for the product identified in Attachment A. The
notice required by this paragraph shall not include any document
or enclosures other than those referenced in the notice and may be
sent to the principal place of business of each entity.

V.

IT IS FURTHER ORDERED that respondent PPG
Architectural Finishes, Inc., and its successors and assigns, shall,
for five (5) years after the last date of dissemination of any
representation covered by this order, maintain and upon request
make available to the Federal Trade Commission for inspection
and copying:

A. All advertisements and promotional materials
containing the representation;

B. All materials that were relied upon in disseminating
the representation; and

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in its possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations.
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VI.

IT IS FURTHER ORDERED that respondent PPG
Architectural Finishes, Inc., and its successors and assigns, shall
deliver a copy of this order to all current and future principals,
officers, directors, and managers, and to all current and future
employees, agents, and representatives having responsibilities
with respect to the subject matter of this order, and shall secure
from each such person a signed and dated statement
acknowledging receipt of the order. Respondent shall deliver this
order to current personnel within sixty (60) days after the date of
service of this order, and to future personnel within sixty (60)
days after the person assumes such position or responsibilities.
Respondent shall maintain and upon request make available to the
Federal Trade Commission for inspection and copying all
acknowledgments of receipt of this order obtained pursuant to this
Part.

VII.

IT IS FURTHER ORDERED that respondent PPG
Architectural Finishes, Inc., and its successors and assigns, shall
notify the Commission at least thirty (30) days prior to any change
in the corporation that may affect compliance obligations arising
under this order, including but not limited to a dissolution,
assignment, sale, merger, or other action that would result in the
emergence of a successor; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition;
or a change in the corporate name or address. Provided, however,
that, with respect to any proposed change in the corporation about
which respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Commission as soon as is practicable after obtaining such
knowledge. Unless otherwise directed by a representative of the
Commission in writing, all notices required by this Part shall be
emailed to Debrief@ftc.gov or sent by overnight courier (not the
U.S. Postal Service) to: Associate Director for Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue NW, Washington, DC 20580. The subject
line must begin: “PPG Architectural Finishes, Inc., File No. C-
4385.”
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VIII.

IT IS FURTHER ORDERED that respondent PPG
Architectural Finishes, Inc., and its successors and assigns, within
ninety (90) days after the date of service of this order, shall file
with the Commission a true and accurate report, in writing, setting
forth in detail the manner and form of its own compliance with
this order. Within ten (10) days of receipt of written notice from a
representative of the Commission, it shall submit additional true
and accurate written reports.

IX.

This order will terminate March 5, 2033, or twenty (20) years
from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than
twenty (20) years;
B. This order’s application to any respondent that is not

named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission, Commissioners Leibowitz and Wright
not participating.
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ATTACHMENT A

[ON PPG LETTERHEAD]

IMPORTANT NOTICE ABOUT PPG PURE
PERFORMANCE ADVERTISING AND MARKETING
MATERIALS

[insert addressee name]
[insert addressee address]

Dear Dealer or Distributor,

In response to a settlement with the Federal Trade
Commission, PPG Architectural Finishes, Inc. (PPG) has agreed
not to make claims that its paints contain zero VOCs (volatile
organic compounds), unless the VOC level is zero after tinting or
PPG clearly and prominently discloses that the VOC claim applies
only to the base paint and that the VOC level may increase (or, if
50 g/L or more, increase “significantly” or “up to [the highest
possible VOC level after tinting]”), depending on the consumer’s
color choice. This is because the FTC has alleged that PPG
marketed its Pure Performance paints as “zero VOC” but did not
communicate that the VOC level increased when the base paints
were tinted with colorants containing VOCs. Therefore, PPG
requests that you immediately stop using your existing Pure
Performance advertising and marketing materials that describe the
paint as containing “no VOCs” or “zero VOCs.” PPG will make
revised marketing materials available to you shortly.

Furthermore, we have included stickers that should be affixed
to each can of Pure Performance paint in your possession if those
cans utilize the old Pure Performance labels. This should be done
immediately. Please find the enclosed instruction sheet which
will provide you with directions as to how to apply the stickers
correctly.
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Should you have any questions about compliance with this
notification, please contact [insert contact person]. In addition,
further information about the settlement can be obtained by
visiting www.ftc.gov and searching for “PPG.”

Sincerely,
Scott Sinetar

President
PPG Architectural Finishes, Inc.
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“FTC” or “Commission’)
has accepted, subject to final approval, an agreement containing a
consent order from PPG Architectural Finishes, Inc. (“PPG”).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and
decide whether it should withdraw from the agreement or make
final the agreement’s proposed order.

This matter involves PPG’s marketing and sale of “zero VOC”
paints. According to the FTC complaint, PPG represented that its
Pure Performance paints, including paints with color added,
contain zero VOCs. But the complaint alleges that, in numerous
instances, the paint does not contain zero VOCs after the addition
of color. It also alleges that PPG did not possess and rely upon a
reasonable basis substantiating these representations when it made
them.  Finally, it alleges that, by providing independent
distributors and retailers with promotional materials making the
above representations, PPG provided these third parties with the
means and instrumentalities to engage in deceptive practices.
Thus, the complaint alleges that PPG engaged in deceptive
practices in violation of Section 5(a) of the FTC Act.

The proposed order contains three provisions designed to
prevent PPG from engaging in similar acts and practices in the
future. Part I addresses the marketing of zero VOC paints. It
prohibits PPG from claiming that its paints (including paints
manufactured under its PPG, Pittsburgh Paints, Porter Paints, and
Olympic brands) contain “zero VOCs” unless: (1) after tinting,
the VOC level is zero grams per liter (“g/L”) or PPG possesses
competent and reliable scientific evidence that the paint contains
no more than a trace level of VOCs; or (2) PPG clearly and
prominently discloses that the claim applies only to the base paint
and that, depending on the color choice, the VOC level may
increase. In situations where a paint’s post-tint VOC level is 50
g/L or more, the order requires PPG to disclose that the VOC
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level increases “significantly” or “up to [the highest possible VOC
level after tinting].”"

Part II addresses VOC and environmental benefit or attribute
claims made about paints and other architectural coatings. It
prohibits such representations unless the representation is true, not
misleading, and substantiated by competent and reliable scientific
evidence.

Part III prohibits PPG from providing to others the means and
instrumentalities with which to make any claim prohibited by Part
I or II. It defines “means and instrumentalities” as any
information, including any advertising, labeling, or promotional,
sales training, or purported substantiation materials, for use by
trade customers in their marketing of any such product or service.

Part IV requires PPG to send a letter to its retailers, requiring
them to remove all Pure Performance ads with zero VOC claims
and affix a sticker to existing Pure Performance paint can labels.

Finally, Parts V though VIII require PPG to: keep copies of
advertisements and materials relied upon in disseminating any
representation covered by the order; provide copies of the order to
certain personnel, agents, and representatives having supervisory
responsibilities with respect to the subject matter of the order;
notify the Commission of changes in its structure that might affect
compliance obligations under the order; and file a compliance
report with the Commission and respond to other requests from
FTC staff. Part IX provides that the order will terminate after
twenty (20) years, with certain exceptions.

The purpose of this analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the complaint or the proposed order, or to modify
the proposed order’s terms in any way.

' The order does not require PPG to characterize an increase of less than
50 g/L as “significant” because paints with this level of VOCs are considered
by air quality regulators and environmental certification groups to be low in
VOCs.
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IN THE MATTER OF

THE SHERWIN-WILLIAMS COMPANY

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4386; File No. 112 3198
Complaint, March 5, 2013 — Decision, March 5, 2013

This consent order addresses allegations of deceptive business practices by The
Sherwin-Williams Company (‘“Sherwin-Williams”). The complaint alleges that
Sherwin-Williams misled consumers by claiming its Dutch Boy Refresh interior
paints are free of potentially harmful chemicals known as volatile organic
compounds, or VOCs. The order prohibits Sherwin-Williams from claiming
that its paints contain “zero” VOCs unless the representation is true and can be
substantiated by competent and reliable scientific evidence. It also bars
respondent from providing others with any advertising, labeling, or
promotional materials for any product alleging to contain “zero” VOCs.
Additionally, the order requires Sherwin-Williams to send a letter to its
retailers, specifically directing such retailers to remove all Dutch Boy Refresh
ads containing “zero VOC” claims and to affix Commission-approved labels to
existing Dutch Boy Refresh paint cans. The order further requires Sherwin-
Williams to keep copies of all advertisements and other materials relating to its
“zero VOC” claims for the next five years and to make these materials
available for inspection by the Commission.

Participants
For the Commission: Sandhya Brown and Zachary Hunter.

For the Respondent: August T. Horvath, Lewis Rose and
Dana B. Rosenfeld, Kelley Drye & Warren LLP.

COMPLAINT

The Federal Trade Commission, having reason to believe that
The Sherwin-Williams Company (“respondent”) has violated
provisions of the Federal Trade Commission Act, and it appearing
to the Commission that this proceeding is in the public interest,
alleges:

1. Respondent is an Ohio corporation with its principal office
or place of business at 101 West Prospect Avenue, Cleveland, OH
44115. Respondent does business under its own name as well as



THE SHERWIN-WILLIAMS COMPANY 333

Complaint

the names “Sherwin-Williams,” “Dutch Boy,” “Krylon,”
“Minwax,” and “Thompson’s WaterSeal.”

2. Respondent manufactures, advertises, offers for sale, sells,
and distributes paint products, including Dutch Boy Refresh
paints. Respondent distributes these paint products to its own
stores, independent distributors, and retailers.

3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

4. Typically, a paint retailer will tint a base paint with
colorant in order to produce the paint color desired by the
customer. Retailers of Dutch Boy Refresh paints typically provide
customers with the option of tinting the base paint to a Dutch Boy-
formulated color prior to purchase and at no additional charge.

5. Both base paints and colorants may contain volatile
organic compounds (“VOCs”). Tinting can significantly increase
the VOC level of a paint.

6. Respondent has disseminated or has caused the
dissemination of promotional materials for its Dutch Boy Refresh
paints, including print advertisements, website advertisements,
and point-of-sale materials to its independent distributors and
retailers. See, e.g., Exhibits A through H. Respondent, its
independent distributors, and retailers have disseminated or have
caused the dissemination of these promotional materials to
consumers.

7. In numerous instances, including but not limited to the
promotional materials shown in Exhibits A through H, respondent
has represented that Dutch Boy Refresh paints contain “Zero
VOCs.”

8. Consumers likely interpret a representation that a paint
contains “Zero VOCs” to mean that the quantitative measure of
the VOC level is zero grams per liter, or that the VOC level is
“trace” (or effectively zero) where: (a) VOCs have not been
intentionally added to the paint; (b) the presence of VOCs at that
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level does not cause material harm that consumers typically
associate with VOCs; and (c) the presence of VOCs at that level
does not result in concentrations higher than would be found at
background levels in the ambient air.

9. In numerous instances, Dutch Boy Refresh paints contain
more than a trace level of VOCs after tinting.

10. In certain promotional materials (including in fine print at
the bottom of the signs in Exhibits B and D and on the back of the
paint can in Exhibit F), and in contrast to respondent’s zero VOC
representations, respondent inconspicuously has stated that “Some
colors may not be Zero VOC after tinting with conventional
colorants.”

11. In reality, the vast majority of Dutch Boy-formulated
colors of paint are not zero VOC after tinting Dutch Boy Refresh
base paints with respondent’s colorants. Therefore, any reasonable
consumer who saw the inconspicuous disclosure described in
Paragraph 10 would likely be deceived about the VOC content of
Dutch Boy Refresh paints.

COUNT I (False or Misleading Representation)

12. Through the means described in Paragraphs 6 and 7,
respondent has represented, expressly or by implication, that all
Dutch Boy Refresh paints, including paints with color added,
contain zero VOCs.

13. In truth and in fact, in numerous instances, Dutch Boy
Refresh paints do not contain zero VOCs after color is added.
Therefore, the representation set forth in Paragraph 12 is false or
misleading.

COUNT 11 (Unsubstantiated Representation)

14. Through the means described in Paragraphs 6 and 7, in
numerous instances, respondent has represented, expressly or by
implication, that it possessed and relied upon a reasonable basis
that substantiated the representation set forth in Paragraph 12, at
the time the representation was made.
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15. In truth and in fact, respondent did not possess and rely
upon a reasonable basis that substantiated the representation set
forth in Paragraph 12, at the time the representation was made.
Therefore, the representation set forth in Paragraph 14 is false or
misleading.

COUNT 11 (Means and Instrumentalities)

16. Respondent has distributed the promotional materials
described in Paragraphs 6 and 7 to independent distributors and
retailers. In so doing, respondent has provided them with the
means and instrumentalities for the commission of deceptive acts
or practices.

17. Respondent’s practices, as alleged in this complaint,
constitute deceptive acts or practices in or affecting commerce in
violation of Section 5(a) of the Federal Trade Commission Act.

THEREFORE, the Federal Trade Commission, this fifth day
of March 2013, has issued this complaint against respondent.

By the Commission, Commissioners Leibowitz and Wright
not participating.
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EXHIBIT B
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DECISION AND ORDER

The Federal Trade Commission, having initiated an
investigation of certain acts and practices of the respondent named
in the caption hereof, and the respondent having been furnished
thereafter with a copy of a draft of a Complaint which the Bureau
of Consumer Protection proposed to present to the Commission
for its consideration and which, if issued, would charge the
respondent with violation of the Federal Trade Commission Act;
and

The respondent, its counsel, and counsel for the Commission
having thereafter executed an agreement containing a consent
order, an admission by the respondent of all the jurisdictional
facts set forth in the aforesaid draft complaint, a statement that the
signing of the agreement is for settlement purposes only and does
not constitute an admission by the respondent that the law has
been violated as alleged in such complaint, or that any of the facts
as alleged in such complaint, other than jurisdictional facts, are
true, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Federal Trade Commission Act, and that a
complaint should issue stating its charges in that respect, and
having thereupon accepted the executed consent agreement and
placed such agreement on the public record for a period of thirty
(30) days for the receipt and consideration of public comments,
and having duly considered the comments received from
interested persons pursuant to Section 2.34 of its Rules, now in
further conformity with the procedure prescribed in Section 2.34
of its Rules, 16 C.F.R. § 2.34, the Commission hereby issues its
complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent is an Ohio corporation with its principal
office or place of business at 101 West Prospect
Avenue, Cleveland, OH 44115.
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The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
respondent, and the proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

1.

Unless otherwise specified, “respondent” shall mean
The Sherwin-Williams Company, also doing business
as Sherwin-Williams, Dutch Boy, Krylon, Minwax,
and Thompson’s WaterSeal, its successors and assigns,
and its officers, agents, representatives, and
employees.

“Clearly and prominently” shall mean as follows:

A. In print communications, the disclosure shall be
presented in a manner that stands out from the
accompanying text, so that it is sufficiently
prominent, because of its type size, contrast,
location, or other characteristics, for an ordinary
consumer to notice, read and comprehend it;

B. In communications made through an electronic
medium (such as television, video, radio, and
interactive media such as the Internet, online
services, and software), the disclosure shall be
presented simultaneously in both the audio and
visual portions of the communication. In any
communication presented solely through visual or
audio means, the disclosure shall be made through
the same means through which the communication
is presented. In any communication disseminated
by means of an interactive electronic medium such
as software, the Internet, or online services, the
disclosure must be wunavoidable. Any audio
disclosure shall be delivered in a volume and
cadence sufficient for an ordinary consumer to hear
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and comprehend it. Any visual disclosure shall be
presented in a manner that stands out in the context
in which it is presented, so that it is sufficiently
prominent, due to its size and shade, contrast to the
background against which it appears, the length of
time it appears on the screen, and its location, for
an ordinary consumer to notice, read and
comprehend it; and

C. Regardless of the medium used to disseminate it,
the disclosure shall be in understandable language
and syntax. Nothing contrary to, inconsistent with,
or in mitigation of the disclosure shall be used in
any communication.

“Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

“Competent and reliable scientific evidence” shall
mean tests, analyses, research, or studies that have
been conducted and evaluated in an objective manner
by qualified persons, that are generally accepted in the
profession to yield accurate and reliable results, and
that are sufficient in quality and quantity based on
standards generally accepted in the relevant scientific
fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to substantiate
that a representation is true.

“Covered product” shall mean any architectural
coating applied to stationary structures, portable
structures, and their appurtenances.

“Tinting” shall mean achieving a particular color
through the use of any foreseeably available colorant.
Provided however, that if respondent clearly and
prominently discloses that a representation regarding a
covered product applies only if the product is tinted
with specified colorant(s), the definition of “tinting”
shall be limited to the use of those colorants.
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7. “Trace” level of VOCs shall mean:

A. VOCs have not been intentionally added to the
product;

B. The presence of VOCs at that level does not cause
material harm that consumers typically associate
with VOCs, including but not limited to, harm to
the environment or human health; and

C. The presence of VOCs at that level does not result
in concentrations higher than would be found at
background levels in the ambient air.

8. “Volatile Organic Compound” (“VOC”) shall mean
any compound of carbon that participates in
atmospheric photochemical reactions, but excludes
carbon monoxide, carbon dioxide, carbonic acid,
metallic carbides or carbonates, ammonium carbonate,
and specific compounds that the EPA has determined
are of negligible photochemical reactivity, which are
listed at 40 C.F.R. § 51.100(s).

IT IS ORDERED that respondent, directly or through any
corporation, subsidiary, division, trade name, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product in or affecting commerce, shall not make any
representation, in any manner, expressly or by implication, that
the VOC level of a paint is zero, unless:

A. After tinting, the VOC level is zero grams per liter
(“g/L”), or respondent possesses and relies upon
competent and reliable scientific evidence that the
paint contains no more than a trace level of VOCs;

B. After tinting, the VOC level is less than 50 g/L, and
respondent clearly and prominently discloses, either
within or in close proximity to the representation, that
the representation applies only to the base paint and
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that the VOC level may increase, depending on the
color choice; or

C. Respondent clearly and prominently discloses, either
within or in close proximity to the representation, that
the representation applies only to the base paint and
that the VOC level may increase “significantly” or “up
to [insert: the highest possible VOC level after
tinting],” depending on the color choice.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any covered product in or affecting commerce, shall not make any
representation, in any manner, expressly or by implication,
regarding:

A. The VOC level of such product; or

B. Any other environmental benefit or attribute of such
product,

unless the representation is true, not misleading, and, at the time it
is made, respondent possesses and relies upon competent and
reliable scientific evidence that substantiates the representation.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any covered product in or affecting commerce, shall not provide
to others the means and instrumentalities with which to make any
representation prohibited by Part I or II above. For the purposes
of this Part, “means and instrumentalities” shall mean any
information, including, but not necessarily limited to, any
advertising, labeling, or promotional, sales training, or purported
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substantiation materials, for use by trade customers in their
marketing of any covered product.

V.

IT IS FURTHER ORDERED that respondent shall deliver
as soon as practicable, but in no event later than thirty (30) days
after the date of service of this order, an exact copy of the notice
attached hereto as Attachment A, showing the date of delivery, to
all of respondent’s dealers and distributors, and all other entities
to which respondent provided point-of-sale advertising, including
product labels, for the product identified in Attachment A. The
notice required by this paragraph shall not include any document
or enclosures other than those referenced in the notice and may be
sent to the principal place of business of each entity.

V.

IT IS FURTHER ORDERED that respondent The Sherwin-
Williams Company, and its successors and assigns, shall, for five
(5) years after the last date of dissemination of any representation
covered by this order, maintain and upon request make available
to the Federal Trade Commission for inspection and copying:

A. All advertisements and promotional materials
containing the representation;

B. All materials that were relied upon in disseminating
the representation; and

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in its possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations.
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VI.

IT IS FURTHER ORDERED that respondent The Sherwin-
Williams Company, and its successors and assigns, shall deliver a
copy of this order to all current and future principals, officers,
directors, and managers, and to all current and future employees,
agents, and representatives having responsibilities with respect to
the subject matter of this order, and shall secure from each such
person a signed and dated statement acknowledging receipt of the
order. Respondent shall deliver this order to current personnel
within thirty (30) days after the date of service of this order, and
to future personnel within thirty (30) days after the person
assumes such position or responsibilities. Respondent shall
maintain and upon request make available to the Federal Trade
Commission for inspection and copying all acknowledgments of
receipt of this order obtained pursuant to this Part.

VII.

IT IS FURTHER ORDERED that respondent The Sherwin-
Williams Company, and its successors and assigns, shall notify
the Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under
this order, including but not limited to a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor; the creation or dissolution of a subsidiary, parent, or
affiliate that engages in any acts or practices subject to this order;
the proposed filing of a bankruptcy petition; or a change in the
corporate name or address. Provided, however, that, with respect
to any proposed change in the corporation about which respondent
learns less than thirty (30) days prior to the date such action is to
take place, respondent shall notify the Commission as soon as is
practicable after obtaining such knowledge. Unless otherwise
directed by a representative of the Commission in writing, all
notices required by this Part shall be emailed to Debrief@ftc.gov
or sent by overnight courier (not the U.S. Postal Service) to:
Associate Director for Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, 600 Pennsylvania Avenue
NW, Washington, DC 20580. The subject line must begin: “The
Sherwin-Williams Company, File No. C-4386.”
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VIII.

IT IS FURTHER ORDERED that respondent The Sherwin-
Williams Company, and its successors and assigns, within sixty
(60) days after the date of service of this order, shall file with the
Commission a true and accurate report, in writing, setting forth in
detail the manner and form of its own compliance with this order.
Within ten (10) days of receipt of written notice from a
representative of the Commission, it shall submit additional true
and accurate written reports.

IX.

This order will terminate March 5, 2033, or twenty (20) years
from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than
twenty (20) years;
B. This order’s application to any respondent that is not

named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission, Commissioners Leibowitz and Wright
not participating.
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ATTACHMENT A

[ON SHERWIN-WILLIAMS LETTERHEAD]

IMPORTANT NOTICE ABOUT DUTCH BOY REFRESH
ADVERTISING AND MARKETING MATERIALS

[insert addressee name]
[insert addressee address]

Dear Dealer or Distributor,

In response to a settlement with the Federal Trade
Commission, The Sherwin-Williams Company (Sherwin-
Williams) has agreed not to make claims that its paints contain
zero VOCs (volatile organic compounds), unless the VOC level is
zero after tinting or Sherwin-Williams clearly and prominently
discloses that the VOC claim applies only to the base paint and
that the VOC level may increase (or, if 50 g/L. or more, increase
“significantly” or “up to [the highest possible VOC level after
tinting]”), depending on the consumer’s color choice. This is
because the FTC has alleged that, in numerous instances, Dutch
Boy Refresh paints contain VOCs after tinting. Therefore,
Sherwin-Williams requests that you immediately stop using your
existing Dutch Boy Refresh advertising and marketing materials
that describe the paint as containing “no VOCs” or “zero VOCs.”
Sherwin-Williams will make revised marketing materials
available to you shortly.

Furthermore, we have included stickers that should be affixed
to each container of Dutch Boy Refresh paint in your possession if
those containers utilize the old Dutch Boy Refresh labels. This
should be done immediately. Please find the enclosed instruction
sheet which will provide you with directions as to how to apply
the stickers correctly.
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Should you have any questions about compliance with this
notification, please contact [insert contact person]. In addition,
further information about the settlement can be obtained by
visiting www.ftc.gov and searching for “Sherwin-Williams.”

Sincerely,

Christopher Connor
Chief Executive Officer
The Sherwin-Williams Company
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“FTC” or “Commission’)
has accepted, subject to final approval, an agreement containing a
consent order from The Sherwin-Williams Company (“Sherwin-
Williams™).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and
decide whether it should withdraw from the agreement or make
final the agreement’s proposed order.

This matter involves Sherwin-Williams’s marketing and sale
of “zero VOC” paints. According to the FTC complaint,
Sherwin-Williams represented that its Dutch Boy Refresh paints,
including paints with color added, contain zero VOCs. But the
complaint alleges that, in numerous instances, the paint does not
contain zero VOCs after the addition of color. It also alleges that
Sherwin-Williams did not possess and rely upon a reasonable
basis substantiating these representations when it made them.
Finally, it alleges that, by providing independent distributors and
retailers with promotional materials making the above
representations, Sherwin-Williams provided these third parties
with the means and instrumentalities to engage in deceptive
practices. Thus, the complaint alleges that Sherwin-Williams
engaged in deceptive practices in violation of Section 5(a) of the
FTC Act.

The proposed order contains three provisions designed to
prevent Sherwin-Williams from engaging in similar acts and
practices in the future. Part I addresses the marketing of zero
VOC paints. It prohibits Sherwin-Williams from claiming that its
paints (including paints manufactured under its Sherwin-
Williams, Dutch Boy, and Krylon brands) contain “zero VOCs”
unless: (1) after tinting, the VOC level is zero grams per liter
(“g/L”) or Sherwin-Williams possesses competent and reliable
scientific evidence that the paint contains no more than a trace
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level of VOCs; or (2) Sherwin-Williams clearly and prominently
discloses that the claim applies only to the base paint and that,
depending on the color choice, the VOC level may increase. In
situations where a paint’s post-tint VOC level is 50 g/LL or more,
the order requires Sherwin-Williams to disclose that the VOC
level increases “significantly” or “up to [the highest possible VOC
level after tinting].”"

Part II addresses VOC and environmental benefit or attribute
claims made about paints and other architectural coatings. It
prohibits such representations unless the representation is true, not
misleading, and substantiated by competent and reliable scientific
evidence.

Part III prohibits Sherwin-Williams from providing to others
the means and instrumentalities with which to make any claim
prohibited by Part I or II. It defines “means and instrumentalities”
as any information, including any advertising, labeling, or
promotional, sales training, or purported substantiation materials,
for use by trade customers in their marketing of any such product
or service.

Part IV requires Sherwin-Williams to send a letter to its
retailers, requiring them to remove all Dutch Boy Refresh ads with
zero VOC claims and affix a sticker to existing Dutch Boy Refresh
paint can labels.

Finally, Parts V though VIII require Sherwin-Williams to:
keep copies of advertisements and materials relied upon in
disseminating any representation covered by the order; provide
copies of the order to certain personnel, agents, and
representatives having supervisory responsibilities with respect to
the subject matter of the order; notify the Commission of changes
in its structure that might affect compliance obligations under the
order; and file a compliance report with the Commission and
respond to other requests from FTC staff. Part IX provides that

' The order does not require Sherwin-Williams to characterize an

increase of less than 50 g/L as “significant” because paints with this level of
VOCs are considered by air quality regulators and environmental certification
groups to be low in VOCs.
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the order will terminate after twenty (20) years, with certain
exceptions.

The purpose of this analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the complaint or the proposed order, or to modify
the proposed order’s terms in any way.
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ENFORCEMENT POLICY STATEMENT REGARDING
VOC-FREE CLAIMS FOR ARCHITECTURAL COATINGS

The Guides for the Use of Environmental Marketing Claims
(“Green Guides”), 16 C.F.R. Part 260, set forth the Commission’s
current views on environmental marketing to help advertisers
avoid making unfair or deceptive claims under Section 5 of the
Federal Trade Commission Act (“FTC Act”), 15 U.S.C. § 45.
Although the Green Guides do not bind the FTC or the public, the
Commission can take action under the FTC Act if a marketer
makes an environmental claim inconsistent with them.

With regard to free-of claims, the Green Guides, as revised in
2012, advise marketers as follows:

Depending on the context, a free-of or does-not-contain
claim is appropriate even for a product, package, or
service that contains or uses a trace amount of a substance
if: (1) the level of the specified substance is no more than
that which would be found as an acknowledged trace
contaminant or background level; (2)the substance’s
presence does not cause material harm that consumers
typically associate with that substance; and (3) the
substance has not been added intentionally to the product.
16 C.F.R. § 260.9(c) (hereinafter “trace amount test”).

This trace amount test is designed to provide general guidance to
marketers without regard to product, substance, or industry. As
stated in footnote 4 of § 260.9(c), however, what constitutes a
trace contaminant or background level depends on the substance
at issue and requires a case-by-case analysis.

The Commission recently analyzed the trace amount test in
the context of zero-VOC claims for architectural coatings. In
March 2013, the Commission issued final decisions and orders
resolving allegations that The Sherwin-Williams Company
(“Sherwin-Williams”) and PPG Architectural Finishes, Inc.
(“PPG”) had deceptively advertised their paint products as “zero
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VOC.”" These orders prohibit the companies from representing
that the VOC level of a paint is “zero” unless, after tinting, the
VOC level is zero grams per liter, or they possess and rely upon
competent and reliable scientific evidence that the paint contains
no more than a “trace level of VOCs.” The orders include a
definition of “trace level of VOCs” derived from
16 C.F.R. § 260.9(c) and adapted specifically to address VOC-
free claims for architectural coatings such as paint. Namely, the
orders state that “trace level of VOCs” means:

(A) VOCs have not been intentionally added to the
product; (B) the presence of VOCs at that level does not
cause material harm that consumers typically associate
with VOCs, including but not limited to, harm to the
environment or human health; and (C) the presence of
VOC:s at that level does not result in concentrations higher
than would be found at background levels in the ambient
air.

The orders’ definition of “trace level of VOCs” tailors the
Green Guides’ general trace amount test in two key respects.
First, the “material harm” prong specifically includes harm to the
environment and human health. This refinement acknowledges
that consumers find both the environmental and health effects of
VOCs material in evaluating VOC-free claims for architectural
coatings.

Second, the orders define “trace level” as the background
level of VOCs in the ambient air, as opposed to the level at which
the VOCs in the paint would be considered “an acknowledged
trace contaminant.” The harm consumers associate with VOCs in
coatings is caused by emissions following application. Thus
measuring the impact on background levels of VOCs in the
ambient air aligns with consumer expectations about VOC-free
claims for coatings. Additionally, the Commission is aware of no
scientific or regulatory body that has recognized a specific trace
contaminant level of VOCs in paint or any other architectural

' Volatile organic compounds (“VOCs”) are carbon-containing

compounds that evaporate at room temperature. Some VOCs can have
detrimental effects on the environment and human health.
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coating. Therefore, it is the Commission’s view that the first
prong of the trace amount test for VOC-free claims for
architectural coatings is the amount beyond which VOC
emissions would result in concentrations that exceed the
background level of VOCs in the ambient air.

Based on its enforcement experience, the Commission finds it
in the public interest to apply the tailored definition of “trace level
of VOCs” to all VOC-free claims for architectural coatings.” If a
marketer makes a VOC-free claim about an architectural coating
that contains more than a “trace level of VOCs,” as defined by the
Sherwin-Williams and PPG orders and discussed above, or lacks
substantiation for such claim, the Commission may take action
under Section 5 of the FTC Act.

2 VOC-free marketing claims include, but are not limited to, “zero

VOCs,” “0 VOCs,” “no VOCs,” and “free of VOCs.”
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IN THE MATTER OF

EQUIFAX INFORMATION SERVICES LLC

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECS. 604(C) AND 607(A) OF THE FAIR CREDIT REPORTING ACT AND
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4387; File No. 102 3252
Complaint, March 5, 2013 — Decision, March 5, 2013

This consent order settles allegations that Equifax Information Services LLC,
one of the largest consumer reporting agencies in the United States, violated the
Fair Credit Reporting Act (“FCRA”) and Section 5 of the FTC Act by
improperly selling lists of consumers who were late on their mortgage
payments to third parties. The complaint alleges that, from January 1, 2008,
through early 2010, Equifax sold more than 17,000 prescreened lists of
consumers in financial distress to Direct Lending Source LLC and its affiliates
(“Direct Lending”). Direct Lending subsequently resold these lists to third
parties who used the data to pitch loan modification and debt relief services to
these consumers. The complaint further alleges that Equifax failed to
investigate promptly or fully when it learned that Direct Lending was violating
Equifax’s internal policies relating to prescreening. The complaint also alleges
that Equifax knew or should have known that Direct Lending resold the
prescreened list without identifying the end user to Equifax. The order requires
Equifax to pay $392,803 in disgorgement and Direct Lending to pay $1.2
million in civil penalties and prohibits either company from using or selling
prescreened lists without a permissible purpose.

Participants

For the Commission: Katherine Armstrong, Amanda
Koulousias, and Katherine White.

For the Respondent: Tina Fahmy, Cindy Hanson, and
Constance Robinson, Kilpatrick Townsend & Stockton LLP.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Equifax Information Services LLC (“Equifax” or “Respondent”)
has violated provisions of the Federal Trade Commission Act
(“FTC Act”) and the Fair Credit Reporting Act (“FCRA”), and it
appearing to the Commission that this proceeding is in the public
interest, alleges:
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1. Respondent Equifax Information Services LLC is a limited
liability company organized, existing, and doing business under
the laws of the State of Georgia. Respondent is a wholly-owned
subsidiary of Equifax Inc. and has its principal place of business
at 1550 Peachtree Street, N.W., Atlanta, Georgia 30309.

2. The acts and practices of Respondent, as alleged herein,
have been in or affecting commerce, as “commerce” is defined in
section 4 of the Federal Trade Commission Act.

3. Equifax is, and at all times relevant to this complaint, has
been a “consumer reporting agency” (“CRA”) as that term is
defined in section 603(f) of the FCRA, 15 U.S.C. § 1681a(f).
Equifax regularly sells in interstate commerce information on
consumers that it assembles for the purpose of furnishing
consumer reports to third parties.

4. Equifax sells “prescreened lists,” which are lists of
consumers that meet certain pre- selected criteria  such as
consumers who were, among other things, 30, 60, or 90 days late
on their mortgage payments. Such prescreened lists are
“consumer reports” as defined in section 603(d) of the FCRA, 15
U.S.C. § 1681a(d). Information such as whether a consumer is
30, 60, or 90 days late on a mortgage payment bears on, among
other things, a consumer’s credit worthiness and credit standing
and is used or expected to be used as a factor in determining a
consumer’s eligibility for credit.

5. Section 604 of the FCRA, 15 U.S.C. § 1681b, prohibits
consumer reporting agencies from furnishing consumer reports to
any person other than those they have reason to believe have a
specified “permissible purpose.”

6. The only permissible purpose for using a prescreened list
is to make a “firm offer of  credit or insurance.” A “firm offer”
is one that will be honored (subject to certain exceptions) if the
consumers continue to meet the pre-selected criteria used to select
them for the offer. 15 U.S.C. § 1681a(l). Using prescreened lists
to send solicitations for general marketing is not a permissible

purpose.
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7. Section 607(a) of the FCRA, 15 U.S.C. § 168le(a),
requires CRAs to maintain reasonable procedures to limit the
furnishing of consumer reports to the purposes listed under
section 604 of the FCRA, 15 U.S.C. § 1681b, including making
reasonable efforts to verify the identity of each new prospective
user of consumer report information and the uses certified by each
prospective user prior to furnishing such user a consumer report.

RESPONDENT’S BUSINESS PRACTICES

8. From January 1, 2008 through early 2010, Equifax sold
prescreened lists containing the consumer report information of
millions of consumers to Direct Lending Source, Inc. or its
affiliates, Bailey & Associates Advertising, Inc. and Virtual
Lending Source, LLC (collectively “Direct Lending”). These lists
included, among other things, consumers’ credit scores and
whether they were 30, 60, or 90 days late on their mortgage
payments. In many instances, Direct Lending did not have a
permissible purpose to obtain consumer reports under the FCRA
but rather, Direct Lending used and sold these lists for the purpose
of marketing products and services to consumers in financial
distress.

9. Direct Lending sold the prescreened lists it obtained from
Equifax to third parties, many  of which did not have a
permissible purpose to receive them under the FCRA. For
example, it sold lists to marketers for the purpose of targeting
consumers in financial distress for loan modification, debt relief,
and foreclosure relief services.

10. Equifax did not maintain reasonable procedures to limit
the furnishing of the prescreened lists it sold to Direct Lending so
that prescreened lists would only be used for a permissible
purpose. Equifax failed to investigate promptly or fully on certain
occasions when it learned that Direct Lending was violating
Equifax’s internal policies relating to prescreening. Moreover,
Equifax knew or should have known that in multiple instances
Direct Lending resold the prescreened lists without identifying the
end user to Equifax. Given Direct Lending’s failures, Equifax
had reason to believe that the entities to whom its prescreened
lists were being sold did not have a permissible purpose for
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obtaining the lists. Nonetheless, Equifax continued to sell
prescreened lists to Direct Lending.

11. Equifax provided prescreened lists to Direct Lending
through an online portal. Equifax also provided access to the
portal to third parties in connection with Direct Lending’s
prescreening operations. Equifax did not make reasonable efforts
to verify the identity of these entities, and accordingly could not
ensure that these entities would only use the lists for a permissible

purpose.

12. Equifax’s failure to employ reasonable and appropriate
measures to control access to the sensitive consumer financial
information it maintains and sells for prescreening services
resulted in prescreened lists being sold to a number of entities that
were ultimately the subject of actions or warnings by law
enforcement. Equifax’s lack of reasonable procedures caused or
is likely to cause substantial consumer injury that is not
reasonably avoidable by consumers and is not outweighed by
benefits to consumers or competition.

VIOLATIONS OF THE FCRA

13. As described in Paragraphs 8 through 12, in multiple
instances, Respondent furnished consumer reports to persons that
it did not have reason to believe had a permissible purpose to
obtain a consumer report. By and through the acts and practices
described in Paragraphs 8 through 12, Respondent has violated
section 604(c) of the FCRA, 15 U.S.C. § 1681b(c).

14. As described in Paragraphs 8 through 12, Respondent has
failed to maintain reasonable procedures to limit the furnishing of
consumer reports to the purposes listed under section 604(c) of
the FCRA, has failed to make reasonable efforts to verify the
identity of each new prospective user of consumer report
information, and has failed to make reasonable efforts to verify
the uses certified by each prospective user prior to furnishing such
user a consumer report. By and through the acts and practices
described in Paragraphs 8 through 12, Respondent has violated
section 607(a) of the FCRA, 15 U.S.C. § 1681e(a).
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15. By its violation of sections 604(c) and 607(a) of the
FCRA, and pursuant to section 621(a), 15 U.S.C. § 1681s,
Respondent has engaged in unfair and deceptive acts and practices

in or affecting commerce in violation of section 5(a) of the FTC
Act, 15 U.S.C. § 45(a).

VIOLATIONS OF THE FTC ACT

16. As described in Paragraphs 8 through 12, in numerous
instances, Respondent has failed to employ reasonable and
appropriate measures to control access to the sensitive consumer
financial information it maintains and sells for prescreening
services.

17. Respondent’s actions caused or were likely to cause
substantial injury to consumers that was not offset by
countervailing benefits to consumers or competition and was not
reasonably avoidable by consumers. The acts and practices of
Respondent as alleged in this complaint constitute unfair acts or
practices in or affecting commerce in violation of section 5(a) of
the FTC Act, 15 U.S.C. § 45(a).

THEREFORE, the Federal Trade Commission this fifth day
of March, 2013, has issued this complaint against the respondent.

By the Commission, Commissioners Leibowitz and Wright
not participating.

DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of certain acts and practices of the Respondent
named in the caption hereof, and the Respondent having been
furnished thereafter with a copy of a draft Complaint that the
Bureau of Consumer Protection proposed to present to the
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Commission for its consideration and which, if issued by the
Commission, would charge the Respondent with violation of the
Fair Credit Reporting Act, 15 U.S.C. §§ 1681 et seq. and the
Federal Trade Commission Act, 15 U.S.C. § 45 et seq;

The Respondent, Respondent’s attorney, and counsel for the
Commission having thereafter executed an Agreement Containing
Consent Order (“Consent Agreement”), an admission by the
Respondent of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that the
Respondent has violated the Fair Credit Reporting Act and the
Federal Trade Commission Act, and that a Complaint should issue
stating its charges in that respect, and having thereupon accepted
the executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, and having
duly considered the comments received from interested persons,
now in further conformity with the procedure described in Section
2.34 of its Rules, 16 C.F.R. § 2.34, the Commission hereby issues
its Complaint, makes the following jurisdictional findings, and
enters the following Order:

I. Respondent Equifax Information Services LLC is a
Georgia limited liability company with its principal
office at 1550 Peachtree Street, N.W., Atlanta, Georgia
30309.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondent, and the proceeding is in the public
interest.
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ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

1.

Unless otherwise specified, “respondent” shall mean:
Equifax Information Services LLC, its successors and
assigns, and its officers, agents, representatives, and
employees.

“Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

The definitions set forth in the Fair Credit Reporting
Act (“FCRA”), 15 U.S.C. §§ 1681a, et seq., which is
attached as Appendix A to this order, shall apply.

“Debt relief product or service” means any product,
service, plan, or program represented, expressly or by
implication, to renegotiate, settle, or in any way alter
the terms of payment or other terms of the debt or
obligation, including but not limited to a tax debt or
obligation, between a person and one or more
unsecured creditors or debt collectors, including but
not limited to, a reduction in the balance, interest rate,
or fees owed by a person to an unsecured creditor or
debt collector by any person other than the unsecured
creditor who holds the debt at issue. Debt relief
product or service does not include the creation of a
new loan to consolidate debts of a consumer.

“Mortgage assistance relief product or service” means
any product, service, plan, or program, offered or
provided to the consumer in exchange for
consideration, by any person other than the dwelling
loan holder, that is represented, expressly or by
implication, to assist or attempt to assist the consumer
with any of the following:
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a. stopping, preventing, or postponing any mortgage
or deed of trust foreclosure sale for the consumer’s
dwelling, any repossession of the consumer’s
dwelling, or otherwise saving the consumer’s
dwelling from foreclosure or repossession;

b. negotiating, obtaining, or arranging a modification
of any term of a dwelling loan, including a
reduction in the amount of interest, principal
balance, monthly payments, or fees;

c. obtaining any forbearance or modification in the
timing of payments from any dwelling loan holder
or servicer on any dwelling loan;

d. negotiating, obtaining, or arranging any extension
of the period of time within which the consumer
may: (1) cure his or her default on a dwelling loan,
(2) reinstate his or her dwelling loan, (3) redeem a
dwelling, or (4) exercise any right to reinstate a
dwelling loan or redeem a dwelling; or

€. obtaining any waiver of an acceleration clause or
balloon payment contained in any promissory note
or contract secured by any dwelling; or

f. negotiating, obtaining, or arranging: (1) a short sale
of a dwelling, (2) a deed-in-lieu of foreclosure, or
(3) any other disposition of a dwelling loan other
than a sale to a third party that is not the dwelling
loan holder.

“Prescreening” or “prescreened list” shall refer to the
process and the resulting lists covered by sections
603(1), 604(c), 604(e), and 615(d) of the FCRA, 15
US.C. §§ 1681a(l), 1681b(c), 1681b(e), and
1681m(d).
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IT IS ORDERED that respondent, directly or through any
corporation, subsidiary, division, website, or other device, in
connection with the compilation, creation, sale, or dissemination
of any prescreened list, is hereby prohibited from:

A.

Furnishing a prescreened list to any person which
respondent does not have reason to believe has a
permissible purpose under section 604(c) of the
FCRA, 15 U.S.C. § 1681b(c).

Failing to maintain reasonable procedures designed to
limit the furnishing of prescreened lists to the purposes
listed under section 604(c) of the FCRA,15 U.S.C. §
1681b(c), as set forth in section 607(a) of the FCRA,
15 U.S.C. § 1681e(a), including:

1. Failing to require that prospective users of the
information identify themselves, certify the
purposes for which the information is sought, and
certify that the information will be used for no
other purpose;

2. Failing to make a reasonable effort to verify the
identity of a new prospective user and the uses
certified by such prospective user prior to
furnishing such user a prescreened list; and

3. Furnishing a prescreened list to any person
respondent has reasonable grounds for believing
will use it for a purpose not listed in section 604(c)
of the FCRA, 15 U.S.C. § 1681b(c).

Furnishing consumer reports pursuant to section
604(c) of the FCRA, 15 U.S.C. 1681b(c), in
connection with solicitations for debt relief products or
services, or mortgage assistance relief products or
services, offered by entities that respondent has
reasonable grounds for believing charge advance fees
for such services, i.e., fees collected prior to the
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provision of such services. This prohibition shall not
apply to solicitations for refinancing of a dwelling
loan, or services offered by attorneys.

IT IS FURTHER ORDERED that respondent shall pay
$392,803 to the Federal Trade Commission, as follows:

A. Within seven (7) days of service of this order,
respondent shall transfer the sum to the Commission
by electronic funds transfer in accordance with
instructions previously provided by a representative of
the Commission. These funds will be deposited in the
United States Treasury as disgorgement.

B. In the event of any default on any obligation to make
payment under this order, which default continues for
ten (10) days beyond the due date of the payment,
interest shall accrue, computed pursuant to 28 U.S.C. §
1961, from the date of default to the date of payment.

C. Respondent relinquishes all dominion, control, and
title to the funds paid to the fullest extent permitted by
law. Respondent shall make no claim to or demand
return of the funds, directly or indirectly, through
counsel or otherwise.

D. This order for equitable monetary relief is solely
remedial in nature and is not a fine, penalty, punitive
assessment, or forfeiture.

IT IS FURTHER ORDERED that, for five (5) years after
the date of issuance of this order, respondent, and its successors
and assigns, shall maintain and upon request make available to the
Federal Trade Commission business records demonstrating
compliance with the terms and provisions of this order, including
but not limited to:
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A. Files containing the names, addresses, telephone
numbers, and all certifications made by persons
seeking to obtain prescreened lists from respondent in
order to finance the product or service provided by a
third party, and all materials considered by respondent
in connection with its verification of the identity of
those persons and verification of the certifications
made by those persons;

B. Copies of all training materials and marketing
materials that relate to respondent’s prescreening
activities as alleged in the complaint and respondent’s
compliance with the provisions of this order; and

C. All records necessary to demonstrate full compliance
with each provision of this order, including all
submissions to the Commission.

V.

IT IS FURTHER ORDERED that, for five (5) years after
the date of issuance of this order, respondent, and its successors
and assigns, shall deliver a copy of this order to: (1) all current
and future principals, officers, and directors; and (2) all current
and future managers, employees, agents and representatives who
have responsibilities with respect to the subject matter of this
order, and shall secure from each such person a signed and dated
statement acknowledging receipt of the order, with any electronic
signatures complying with the requirements of the E-Sign Act, 15
U.S.C. § 7001 et seq. Respondent shall deliver this order to
current personnel within thirty (30) days after the date of service
of the order, and to future personnel within thirty (30) days after
the person assumes such position or responsibilities.

V.

IT IS FURTHER ORDERED that respondent and its
successors and assigns shall notify the Commission at least thirty
(30) days prior to any change in respondent that may affect
compliance obligations arising under this order, including but not
limited to, a dissolution, assignment, sale, merger, or other action
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that would result in the emergence of a successor company; the
creation or dissolution of a subsidiary, parent, or affiliate that
engages in any acts or practices subject to this order; the proposed
filing of a bankruptcy petition; or a change in respondent’s name
or address. Provided, however, that with respect to any proposed
change about which respondent learns less than thirty (30) days
prior to the date such action is to take place, respondent shall
notify the Commission as soon as is practicable after obtaining
such knowledge. Unless otherwise directed by a representative of
the Commission in writing, all notices required by this Part shall
be sent by overnight courier (not the U.S. Postal Service) to the
Associate Director of Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, 600 Pennsylvania Avenue
NW, Washington, DC 20580, with the subject line: In the Matter
of Equifax Information Services LLC. Provided, however, that, in
lieu of overnight courier, notices may be sent by first-class mail,
but only if an electronic version of such notices is
contemporaneously sent to the Commission at DEbrief@ftc.gov.

VI.

IT IS FURTHER ORDERED that respondent and its
successors and assigns shall, within sixty (60) days after the date
of service of this order, file with the Commission a true and
accurate report, in writing, setting forth in detail the manner and
form in which respondent has complied with this order. Within
ten (10) days of receipt of written notice from a representative of
the Commission, respondent shall submit additional true and
accurate written reports.

VII.

This order will terminate on March 5, 2033, or twenty (20)
years from the most recent date that the United States or the
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the
order, whichever comes later; provided, however, that the filing of
such a complaint will not affect the duration of:

A. Any Part of this order that terminates in less than
twenty (20) years;
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B. This order’s application to any respondent that is not
named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that this order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission, Commissioners Leibowitz and Wright
not participating.

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission has accepted, subject to final

approval, a consent agreement from Equifax Information Services
LLC (“Equifax”).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement and take
appropriate action or make final the agreement’s proposed order.

According to the Commission’s proposed complaint Equifax
is a “consumer reporting agency” (“CRA”) that sells “prescreened
lists,” which are lists of consumers that meet certain pre-selected
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criteria such as consumers who were, among other things, 30, 60,
or 90 days late on their mortgage payments. Such prescreened
lists are “‘consumer reports” because information such as whether
a consumer is 30, 60, or 90 days late on a mortgage payment bears
on, among other things, a consumer’s credit worthiness and credit
standing and is used or expected to be used as a factor in
determining a consumer’s eligibility for credit. The only
permissible purpose under the Fair Credit Reporting Act
(“FCRA”) for using a prescreened list is to make a “firm offer of
credit or insurance.” A firm offer of credit is one that will be
honored, subject to limited exceptions, if the consumer continues
to meet the selection criteria.

First, the Commission’s proposed complaint alleges that
Equifax violated Section 604(c) of the FCRA by furnishing
consumer reports to persons that it did not have reason to believe
had a permissible purpose to obtain a consumer report. The
proposed complaint alleges that from January 1, 2008 through
early 2010, Equifax sold prescreened lists to Direct Lending
Source, Inc. or its affiliates, Bailey & Associates Advertising, Inc.
and Virtual Lending Source, LLC (collectively “Direct Lending”)
which included, among other things, consumers’ credit scores and
whether they were 30, 60, or 90 days late on their mortgage
payments. The proposed complaint further alleges that in many
instances, Direct Lending did not have a permissible purpose to
obtain consumer reports under the FCRA but rather, Direct
Lending used and sold these lists for the purpose of marketing
products and services to consumers in financial distress. For
example, the complaint alleges Direct Lending sold lists to
marketers for the purpose of targeting consumers in financial
distress for loan modification, debt relief, and foreclosure relief
services.

Second, the proposed complaint alleges that Equifax violated
Section 607(a) of the FCRA by failing to maintain reasonable
procedures to limit the furnishing of consumer reports to the
purposes listed under section 604(c) of the FCRA, failing to make
reasonable efforts to verify the identity of each new prospective
user of consumer report information, and failing to make
reasonable efforts to verify the uses certified by each prospective
user prior to furnishing such user a consumer report. According
to the proposed complaint, Equifax failed to maintain reasonable
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procedures to limit the furnishing of the prescreened lists it sold to
Direct Lending by: (1) failing to investigate promptly or fully on
certain occasions when it learned that Direct Lending was
violating Equifax’s internal policies relating to prescreening; and
(2) furnishing prescreened lists to Direct Lending although it
knew or should have known that Direct Lending resold the
prescreened lists, in multiple instances, without identifying the
end user to Equifax. The complaint alleges that, given Direct
Lending’s failures, Equifax had reason to believe that the entities
to whom its prescreened lists were being sold did not have a
permissible purpose for obtaining the lists. Nonetheless, Equifax
continued to sell prescreened lists to Direct Lending. The
proposed complaint further alleges that Equifax provided
prescreened lists to Direct Lending through an online portal and
also provided access to the portal to third parties in connection
with Direct Lending’s prescreening operations, but did not make
reasonable efforts to verify the identity of these entities, and
accordingly, could not ensure that these entities would only use
the lists for a permissible purpose.

Finally, the proposed complaint also alleges Equifax violated
Section 5(a) of the FTC Act by failing to employ reasonable and
appropriate measures to control access to the sensitive consumer
financial information it maintains and sells for prescreening
services. The complaint alleges that Equifax’s failures resulted in
prescreened lists being sold to a number of entities that were
ultimately the subject of actions or warnings by law enforcement
and that Equifax’s lack of reasonable procedures caused or is
likely to cause substantial consumer injury that is not reasonably
avoidable by consumers and is not outweighed by benefits to
consumers or competition.

The proposed order contains provisions designed to prevent
Equifax from engaging in the future in practices similar to those
alleged in the complaint.

Part I of the proposed order prohibits Equifax from: (1)
furnishing a prescreened list to any person which Equifax does
not have reason to believe has a permissible purpose under section
604(c) of the FCRA; (2) failing to maintain reasonable procedures
designed to limit the furnishing of prescreened lists to the
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purposes listed under section 604(c) of the FCRA; and(3)
furnishing consumer reports pursuant to section 604(c) of the
FCRA, in connection with solicitations for debt relief products or
services, or mortgage assistance relief products or services offered
by entities that respondent has reasonable grounds for believing
charge advance fees for such services, unless: (a) the product or
service is the refinancing of a dwelling loan; or (b) the entity
offering the product or service is an attorney.

Part II of the proposed order requires Equifax to pay $392,803
in disgorgement.

Part III through VII of the proposed order are reporting and
compliance provisions. Part III requires that Equifax retain for a
period of five (5) years: (1) files containing the names, addresses,
telephone numbers, and all certifications made by persons seeking
to obtain prescreened lists from Equifax in order to finance the
product or service provided by a third party, and all materials
considered by Equifax in connection with its verification of the
identity of those persons and verification of the certifications
made by those persons; (2) copies of all training materials and
marketing materials that relate to Equifax’s prescreening activities
as alleged in the complaint and Equifax’s compliance with the
provisions of this order; and (3) all records necessary to
demonstrate full compliance with each provision of this order,
including all submissions to the Commission.

Part IV requires dissemination of the order now and in the
future to principals, officers, directors, and managers, and to all
current and future employees, agents, and representatives having
responsibilities relating to the subject matter of the order. Part V
ensures notification to the FTC of changes in corporate status.
Part VI mandates that Equifax submit an initial compliance report
to the FTC and make available to the FTC subsequent reports.
Part VII is a provision “sunsetting” the order after twenty (20)
years, with certain exceptions.
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The purpose of the analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the proposed order or to modify its terms in any
way.
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IN THE MATTER OF

OLTRIN SOLUTIONS, LLC, JCI JONES
CHEMICALS, INC., OLIN CORPORATION AND
TRINITY MANUFACTURING, INC.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4388; File No. 111 0078
Complaint, March 7, 2013 — Decision, March 7, 2013

This consent order addresses the acquisition by Oltrin Solutions, LLC
(“Oltrin”) of certain assets of JCI Jones Chemicals, Inc. (“JCI”). In March
2010, Oltrin paid JCI $5.5 million for a list of JCI’s bulk bleach customers and
for an agreement prohibiting JCI from selling bulk bleach in North Carolina
and South Carolina for six years. The complaint further alleges that the
transaction violated Section 7 of the Clayton Act and Section 5 of the Federal
Trade Commission Act, by eliminating actual, direct, and substantial
competition between Oltrin and JCI in a market for bulk supply bleach. The
consent order requires Oltrin to release JCI from the agreement not to compete
for the sale of bulk bleach in North and South Carolina; to transfer customer
contracts to JCI; to enter into a six-month backup bleach supply agreement
with JCI; and to notify customers that JCI is also a current bleach supplier. The
order further contains a set of provisions designed to ensure compliance.

Participants

For the Commission: Stephen Antonio, Steven A. Dahm,
Melanie Hallas, Kenneth Libby, P. Abbott McCartney, and Eric
M. Sprague.

For the Respondents: Thomas Dillickrath, David Emanuelson,
and William A. Henry, Baker Botts LLP; Robert W. Turken and
Scott Wagner, Bilzin Sumberg Baena Price & Axelrod, LLP; and
Mark W. Merritt and Lawrence Moore, Robinson, Bradshaw &
Hinson, P.A.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Clayton Act, and by virtue of the authority vested by
said Acts, the Federal Trade Commission (the “Commission”),
having reason to believe that respondent Oltrin Solutions, LLC
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(“Oltrin,” a joint venture between TriOlin LLC, a subsidiary of
Olin Corporation, and Trinity Manufacturing, Inc.) entered into a
transaction (the “Transaction”) with JCI Jones Chemicals, Inc.
(“JCTI”), in violation of Section 7 of the Clayton Act, as amended,
15 U.S.C. § 18, and Section 5 of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 45, and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its Complaint, stating its charges as
follows:

I. RESPONDENT OLTRIN SOLUTIONS, LLC

1. Respondent Oltrin is a limited liability company with its
headquarters address located at 11 E.V. Hogan Dr., Hamlet, North
Carolina, 28345. Oltrin is jointly owned by Trinity
Manufacturing, Inc. and TriOlin LLC, a subsidiary of Olin
Corporation, and was formed in 2007. Oltrin purchases and resells
all of the sodium hypochlorite (“bleach”) produced for external
sales at the Trinity-operated plant in Hamlet, North Carolina.

Il. RESPONDENT JCI JONES CHEMICALS, INC.

2. Respondent JCI is a privately-held, family-owned
company headquartered at 1765 Ringling Blvd., Sarasota, Florida,
34236. JCI is one of the world’s leading manufacturers and
distributors of water treatment chemicals and it produces bleach
and other chemicals nationwide at eleven manufacturing plants.
Prior to entering into a non-competition agreement with
Respondent Oltrin in connection the Transaction, JCI was
engaged in the manufacture and sale of bleach from its plant in
Charlotte, North Carolina.

I11. RESPONDENT OLIN CORPORATION

3. Respondent Olin Corporation (“Olin”) is a publicly-traded
corporation incorporated in Virginia and headquartered at 190
Carondelet Plaza, Suite 1530, Clayton, Missouri, 63105. Olin
produces a variety of chemicals and is the largest North American
producer of bleach. Respondent Oltrin is a joint venture between
TriOlin LLC, a subsidiary of Olin, and Trinity Manufacturing,
Inc.
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IV. RESPONDENT TRINITY MANUFACTURING, INC.

4. Trinity Manufacturing, Inc. (“Trinity”) is a privately-
owned marketer of bleach and other chemicals, headquartered at
11 E.V. Hogan Dr., Hamlet, North Carolina, 28345. Trinity
operates a bleach plant in Hamlet, North Carolina. All of the
bleach produced at the Hamlet plant is sold to Trinity and that
portion intended for external sale is resold through Oltrin, which
is a joint venture between Trinity and TriOlin LLC.

V. JURISDICTION

5. Respondents Oltrin, JCI, Olin, and Trinity are, and at all
times relevant herein have been, engaged in commerce as
“commerce” is defined in Section 1 of the Clayton Act, as
amended, 15 U.S.C. § 12, and are corporations whose businesses
are in or affect commerce as “commerce” is defined in Section 4
of the Federal Trade Commission Act, as amended, 15 U.S.C. §
44,

VI. THE TRANSACTION

6. In March 2010, Oltrin agreed to pay JCI $5.5 million over
four years for, among other things, a list of the bulk bleach
customers to JCI’s Charlotte, North Carolina plant, and an
agreement that JCI would not sell bulk bleach in North Carolina
or South Carolina for six years.

VIil. THE RELEVANT PRODUCT MARKET

7. For purposes of this Complaint, the relevant line of
commerce within which to analyze the effects of the Transaction
is the market for the bulk supply of bleach. “Bulk sales” of bleach
typically consist of purchases delivered in quantities of at least
4,500 or 4,800 gallons.



OLTRIN SOLUTIONS, LLC, ET AL. 379

Complaint
VIill. RELEVANT GEOGRAPHIC MARKET

8. For purposes of this Complaint, the relevant geographic
market within which to analyze the effects of the Transaction is
no broader than southern Virginia, North Carolina, and South
Carolina, and potentially limited to North Carolina and South
Carolina.

IX. MARKET STRUCTURE

9. The market for the bulk supply of bleach in the relevant
geographic market is highly concentrated. Prior to the
Transaction, Oltrin and JCI were direct competitors in the relevant
market.

X. CONDITIONS OF ENTRY

10. Entry into the relevant market has not been, and would not
be, timely, likely, or sufficient in magnitude, character, and scope
to deter or counteract the anticompetitive effects of the
Transaction.  Producers in the relevant geographic market
typically produce bleach utilizing a salt-to-bleach plant or by
combining electrochemical units (“ECUs”) in a Powell unit. It
takes three years or more and tens of millions of dollars to build a
modern salt-to-bleach plant. Entry by building a plant, or
installing a Powell unit at an existing plant, that produces bleach
by combining ECUs is also unlikely because doing so requires
that the producer handle chlorine, which subjects the handler to
stringent security regulations. Finally, there has been no entry
into the relevant geographic market since the date of the
Transaction.

XI. EFFECTS OF THE TRANSACTION

11. The effects of the Transaction have been a substantial
lessening of competition in the relevant market in violation of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the FTC Act, as amended, 15 U.S.C. § 45.
Specifically, the agreement has:
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a. Eliminated actual, direct, and substantial competition
between Oltrin and JCI in the relevant market;

b. Substantially increased the level of concentration in
the relevant market; and

c. Increased Oltrin’s ability to exercise market power
unilaterally in the relevant market.

XIl. VIOLATIONS CHARGED

12. The allegations contained in Paragraphs 1 through 11
above are hereby incorporated by reference as though fully set
forth here.

13. The Transaction described in Paragraph 6 constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. §
45, and Section 7 of the Clayton Act, as amended,
15U.S.C. § 18.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this seventh day of March, 2013,
issues its Complaint against said Respondents.

By the Commission, Commissioner Leibowitz not
participating.

DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the transaction between Respondent
Oltrin Solutions, LLC (“Oltrin), a joint venture formed by
Respondent Trinity Manufacturing, Inc. (“Trinity”) and a
subsidiary of Respondent Olin Corporation (“Olin”), and
Respondent JCI Jones Chemicals, Inc. (“JCI”), (Oltrin, JCI, Olin,
and Trinity collectively, “Respondents”) and Respondents having
been furnished thereafter with a copy of a draft Complaint that the
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Bureau of Competition proposed to present to the Commission for
its consideration and that, if issued by the Commission, would
charge Respondents with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and having accepted the executed Consent Agreement
and placed such Consent Agreement on the public record for a
period of thirty (30) days for the receipt and consideration of
public comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby makes the following jurisdictional findings
and issues the following Decision and Order (“Order”):

1. Respondent Oltrin Solutions, LLC is a limited liability
company organized, existing and doing business under
and by virtue of the laws of the State of Delaware,
with its headquarters address located at 11 E.V. Hogan
Drive, Hamlet, North Carolina 28345. Oltrin
Solutions, LLC is jointly owned by Trinity
Manufacturing, Inc. and TriOlin LLC, a subsidiary of
Olin Corporation.

2. Respondent JCI Jones Chemicals, Inc. is a corporation
organized, existing and doing business under and by
virtue of the laws of the State of New York, with its
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headquarters address located at 1765 Ringling Blvd.,
Sarasota, Florida 34236.

Respondent Olin Corporation 1is a corporation
organized, existing and doing business under and by
virtue of the laws of the Commonwealth of Virginia,
with its headquarters address located at 190 Carondelet
Plaza, Suite 1530, Clayton, Missouri 63105.

Respondent Trinity Manufacturing, Inc. is a
corporation organized, existing and doing business
under and by virtue of the laws of the State of
Delaware, with its headquarters address located at 11
E.V. Hogan Drive, Hamlet, North Carolina 28345.

The Commission has jurisdiction of the subject matter
of this proceeding and of Respondents, and the

proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in the Order, the following
definitions shall apply:

A.

“Oltrin” means Oltrin Solutions, LLC, its directors,
officers, employees, agents,  representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Oltrin, and the respective directors,
officers, employees, agents,  representatives,
successors, and assigns of each.

“JCI” means, JCI Jones Chemicals, Inc., its directors,
officers, employees, agents,  representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by JCI, and the respective directors,
officers, employees, agents,  representatives,
successors, and assigns of each.
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“Olin” means Olin Corporation, its directors, officers,
employees, agents, representatives, successors, and
assigns; and its joint ventures, subsidiaries, divisions,
groups and affiliates in each case controlled by Oltrin,
and the respective directors, officers, employees,
agents, representatives, successors, and assigns of
each.

“Trinity” means Trinity Manufacturing, Inc., its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Oltrin, and the respective directors,
officers, = employees,  agents,  representatives,
successors, and assigns of each.

“Commission” means the Federal Trade Commission.

“Agency(ies)” means any government regulatory
authority or authorities in the world responsible for
granting approval(s), specifications(s), clearance(s),
qualification(s), license(s), or permit(s) for any aspect
of the research, development, manufacture, marketing,
distribution, or sale of Bleach.

“Agreement to Contract Manufacture” means the
agreement to manufacture, or to cause to be
manufactured, Bleach on behalf of JCI. The Backup
Supply Agreement included as part of Confidential
Appendix A is an Agreement to Contract Manufacture.

“Anticipated Volume” of a Bleach Contract means the
amount of Bleach sales, in gallons, that is contained in
the Oltrin 2012 Bleach Rolling Forecast prepared on
September 6, 2012, as amended by Exhibit A to the
Amendment to Asset Purchase Agreement.

“Bleach” means sodium hypochlorite at a
concentration level of no less than 10% by weight.
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“Bleach Contract” means any contract, purchase order
or customer commitment for the delivery of Bleach to
commercial, industrial or governmental customers in
North Carolina or South Carolina.

“Closing Date” means the date on which Oltrin (or a
Divestiture Trustee, if one is appointed) releases JCI
from all provisions of the JCI Agreement that prevent
JCI from competing in the sale of Bleach to
commercial, industrial or governmental customers in
North Carolina or South Carolina pursuant to this
Order.

“Contract Manufacture” means to manufacture, or to
cause to be manufactured, Bleach for JCI.

“Customer” means any commercial, industrial or
governmental purchaser of Bleach in North Carolina or
South Carolina.

“Direct Cost” means a cost not to exceed the cost of
labor, material, freight and other expenditures to the
extent the costs are directly incurred to provide the
relevant assistance or service. The term “Direct Cost”
excludes any allocation or absorption of excess or idle
capacity.

“Divestiture Trustee” means any trustee appointed by
the Commission pursuant to the relevant provisions of
this Order.

“Government Entity” means any Federal, state, local
or non-U.S. government, or any court, legislature,
government agency, or government commission, or
any judicial or regulatory authority of any government.

“Interim Monitor” means any monitor appointed
pursuant to Paragraph IV of this Order.

“JCI Agreement” means all agreements entered into
between Oltrin and JCI in March 2010 related to JCI'’s
bulk Bleach business, including, but not limited to, the
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March 18, 2010, Asset Purchase Agreement, the
March 26, 2010, Noncompetition, Nondisclosure and
Nonsolicitation Agreement, the March 26, 2010, Oltrin
Bleach Purchasing Agreement, and the March 26,
2010, JCI Bleach Purchasing Agreement.

“JCI Amended Agreement” means the JCI Agreement
as amended pursuant to this Order, including, but not
limited to the Amendment to Asset Purchase
Agreement and the Backup Supply Agreement
attached to this Order as Confidential Appendix A.

“Law” means all laws, statutes, rules, regulations,
ordinances, and other pronouncements by any
Government Entity having the effect of law.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, or other business or
Government Entity, and any subsidiaries, divisions,
groups or affiliates thereof.

“Third Party(ies)” means any Person other than the
Respondents.

“Transaction” means Oltrin’s acquisition of assets of
JCI in March 2010.

“Transaction Date” means March 26, 2010, the date
Respondents consummated the Transaction.

The terms “and” and “or” have both conjunctive and
disjunctive meanings.
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IT IS FURTHER ORDERED that:

A.

Not later than ten (10) days after the date the
Commission accepts the Agreement Containing
Consent Order for public comment, Respondent Oltrin
shall release JCI from all provisions of the JCI
Agreement that prevent JCI from competing in the sale
of Bleach to Customers pursuant to, and in accordance
with, the JCI Amended Agreement (which agreement
shall not limit or contradict, or be construed to limit or
contradict, the terms of this Order, it being understood
that this Order shall not be construed to reduce any
rights or benefits of JCI or to reduce any obligations of
Respondent Oltrin under such agreements), which is
incorporated by reference into this Order and made a
part hereof;

provided, however, that if Oltrin has released JCI prior
to the date the Order becomes final and effective, and
if, at the time the Commission determines to make this
Order final and effective, the Commission notifies
Respondents that the manner in which the release was
accomplished is not acceptable, the Commission may
direct Respondents, or appoint a Divestiture Trustee, to
effect such modifications to the manner of the release
(including, but not limited to, entering into additional
agreements or arrangements) as the Commission may
determine are necessary to satisfy the requirements of
this Order.

Respondent Oltrin shall secure all consents and
waivers from Customers to effect the assignment of
Bleach Contracts to JCI as follows:

1. Prior to the Closing Date, Respondent Oltrin shall
secure all consents and waivers from sufficient
Customers, acceptable to JCI, to effect the
assignment to JCI of Bleach Contracts totaling at
least one million gallons of Anticipated Volume of
Bleach annually and to permit JCI to supply
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Bleach to those Customers for the remainder of
each such Bleach Contract;

provided, however, that Respondent JCI shall
cooperate with Oltrin and work in good faith to
facilitate the assignment of the Bleach Contracts;

provided, further, that Respondent Oltrin may
satisfy this requirement by certifying that
Respondent JCI has executed sufficient agreements
directly with Customers who previously had
Bleach Contracts with Oltrin;

provided, further, that Respondent JCI shall
commence delivery of Bleach to all such
Customers no later than 30 days after it signs the
Agreement Containing Consent Order.

. No later than thirty (30) days after the Closing
Date, Respondent Oltrin shall secure all consents
and waivers from sufficient additional Customers,
acceptable to JCI, to effect the assignment of
Bleach Contracts, when combined with the Bleach
Contracts assigned pursuant to Paragraph IL.B.1.
above, totaling at least two million gallons of
Anticipated Volume of Bleach annually to JCI and
to permit JCI to supply Bleach to those Customers
for the remainder of such Bleach Contract;

provided, however, that Respondent JCI shall
cooperate with Oltrin and work in good faith to
facilitate the assignment of the Bleach Contracts;

provided, further, that Respondent Oltrin may
satisfy this requirement by certifying that
Respondent JCI has executed sufficient agreements
directly with Customers who previously had
Bleach Contracts with Oltrin;

provided, further, that Respondent JCI shall
commence delivery of Bleach to each such
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customer by the later of 30 days after it signs the
Agreement Containing Consent Order or 30 days
after the customer executes its consent to the
assignment.

3. Prior to the later of (a) one (1) year from the date

the Bleach Contract is assigned to JCI, or (2) the
expiration of the Bleach Contract, including any
renewals or extensions, but in any case not to
exceed three (3) years from the date the Bleach
Contract is assigned to JCI, Oltrin shall not,
directly or indirectly, solicit, induce, or persuade
the Customer whose Bleach Contract was assigned
to JCI, to stop buying from JCI. Provided,
however, that nothing in this Order shall prevent
Oltrin from responding to a request for bids or
other invitation to provide Bleach from the
Customer and bidding to supply or otherwise
furnishing prices to supply Bleach to such
Customer when such request or invitation is
initiated by the Customer.

C. Respondent Oltrin shall:

1.

Contract Manufacture and deliver to JCI, in a
timely manner and under reasonable terms and
conditions pursuant to the Agreement to Contract
Manufacture, a supply of Bleach at Respondent
Oltrin’s Direct Cost, for a period of no more than
six months;

make representations and warranties to JCI that the
Bleach supplied through Contract Manufacture
meets the specifications and quality for its intended
use;

for the Bleach supplied by Oltrin, agree to
indemnify, defend and hold JCI harmless from any
and all suits, claims, actions, demands, liabilities,
expenses or losses alleged to result from the failure
of the Bleach supplied by Oltrin to JCI to meet the
relevant Limited Warranties set out in the
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Agreement to Contract Manufacture, as well as any
related provisions, in the event that the Bleach
manufactured by Oltrin and sold to JCI does not
meet the Customer specifications. The Agreement
to Contract Manufacture shall be consistent with
the obligations assumed by Oltrin under this Order;
provided, however, that Oltrin may reserve the
right to control the defense of any such litigation,
including the right to settle the litigation, so long as
such settlement is consistent with Oltrin’s
responsibilities to supply Bleach in the manner
required by this Order; provided further, that this
obligation shall not require Oltrin to be liable for
any negligent act or omission of JCI or for any
representations and warranties, express or implied,
made by JCI that exceed the representations and
warranties made by Oltrin to JCI.

4. Be responsible to JCI for any liabilities resulting
from any Oltrin breach of its delivery obligations
set forth in the Agreement to Contract Manufacture
in accordance with that agreement and applicable
law;

5. during the term of the Agreement to Contract
Manufacture, upon request of JCI or the Interim
Monitor (if any has been appointed), make
available to JCI and the Interim Monitor (if any has
been appointed) all records that relate to the
manufacture, storage, or transport of the Bleach
supplied pursuant to the Agreement to Contract
Manufacture that are generated or created after the
Closing Date; and

6. during the term of the Agreement to Contract
Manufacture, maintain or cause to be maintained
manufacturing facilities necessary to manufacture
Bleach in North Carolina.

D. Within thirty (30) days of the Closing Date,
Respondents Oltrin and JCI shall jointly send to all
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Customers from whom Oltrin received a solicitation
for a bid to supply Bleach since the Transaction Date,
a notice in the form attached hereto as Appendix B
indicating that JCI will be supplying Bleach in North
Carolina and South Carolina and requesting that the
Customer add JCI’s contact information to any future
solicitation of bids.

No later than ninety (90) days after the Closing Date,
JCI will produce Bleach at its Charlotte, North
Carolina plant using the Powell bleach machine
referred to in Section 10.08 of the March 18, 2010,
Asset Purchase Agreement, or with a machine of
comparable specification, for the purpose of supplying
Customers.

For three (3) years after the Closing Date Respondent
Oltrin shall forward to Respondent JCI, within five (5)
business dates of receipt by Oltrin, a copy of all
written Customer solicitations for a bid on supply of
Bleach in North Carolina or South Carolina, whether
through written contract or purchase order.
Respondent Oltrin shall send the copy of the
solicitation to JCI’s General Counsel, and shall
transmit no information other than the materials
received from the Customer.

The purpose of the amendment to the JCI Agreement
and the related obligations imposed on Oltrin by this
Order is:

1. to enable JCI to compete in the manufacture and
sale of Bleach to commercial, industrial and
governmental Customers in North Carolina and
South Carolina; and

2. to remedy in a timely and sufficient manner the
lessening of competition resulting from the
Transaction as alleged in the Commission’s
Complaint.
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IT IS FURTHER ORDERED that Respondents Olin and
Trinity shall take all steps necessary to ensure that Oltrin complies
with the requirements of this Order and any failure by Oltrin to
comply with the requirements of this Order shall be a violation by
Olin and Trinity, individually and collectively.

V.

IT ISFURTHER ORDERED that:

A.

At any time after Respondent Oltrin signs the Consent
Agreement in this matter, the Commission may
appoint a monitor (“Interim Monitor”) to assure that
Respondent Oltrin expeditiously complies with all of
its obligations and performs all of its responsibilities as
required by this Order and the JCI Amended
Agreement.

The Commission shall select the Interim Monitor,
subject to the consent of Respondent Oltrin, which
consent shall not be unreasonably withheld. If
Respondent Oltrin has not opposed, in writing,
including the reasons for opposing, the selection of a
proposed Interim Monitor within ten (10) days after
notice by the staff of the Commission to Respondent
Oltrin of the identity of any proposed Interim Monitor,
Respondent Oltrin shall be deemed to have consented
to the selection of the proposed Interim Monitor.

Not later than ten (10) days after the appointment of
the Interim Monitor, Respondent Oltrin shall execute
an agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the
rights and powers necessary to permit the Interim
Monitor to monitor Respondents’ compliance with the
relevant requirements of the Order in a manner
consistent with the purposes of the Order.

If an Interim Monitor is appointed:
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1. the Interim Monitor shall have the power and
authority to monitor Respondents’ compliance with
the obligations and related requirements of the
Order, and shall exercise such power and authority
and carry out the duties and responsibilities of the
Interim Monitor in a manner consistent with the
purposes of the Order and in consultation with the
Commission,;

2. the Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission; and

3. the Interim Monitor shall serve until, the later of:

a. the assignment of all the Bleach Contracts
required to be assigned by the Order; and

b. the end of the Agreement to Contract
Manufacture;

provided, however, that the Commission may
shorten or extend this period as may be necessary
or appropriate to accomplish the purposes of the
Order.

Subject to any demonstrated legally recognized
privilege, the Interim Monitor shall have full and
complete access to Respondents’ personnel, books,
documents, records kept in the normal course of
business, facilities and technical information, and such
other relevant information as the Interim Monitor may
reasonably  request, related to Respondents’
compliance with its obligations under the Order,
including, but not limited to, their obligations related
to the relevant assets. Respondents shall cooperate
with any reasonable request of the Interim Monitor and
shall take no action to interfere with or impede the
Interim Monitor’s ability to monitor Respondents’
compliance with the Order.
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The Interim Monitor shall serve, without bond or other
security, at the expense of Respondent Oltrin, on such
reasonable and customary terms and conditions as the
Commission may set. The Interim Monitor shall have
authority to employ, at the expense of Respondent
Oltrin, such consultants, accountants, attorneys and
other representatives and assistants as are reasonably
necessary to carry out the Interim Monitor’s duties and
responsibilities.

Respondent Oltrin shall indemnify the Interim Monitor
and hold the Interim Monitor harmless against any
losses, claims, damages, liabilities, or expenses arising
out of, or in connection with, the performance of the
Interim Monitor’s duties, including all reasonable fees
of counsel and other reasonable expenses incurred in
connection with the preparations for, or defense of,
any claim, whether or not resulting in any liability,
except to the extent that such losses, claims, damages,
liabilities, or expenses result from gross negligence,
willful or wanton acts, or bad faith by the Interim
Monitor.

Respondents shall report to the Interim Monitor in
accordance with the requirements of this Order and/or
as otherwise provided in any agreement approved by
the Commission. The Interim Monitor shall evaluate
the reports submitted to the Interim Monitor by
Respondents. Within thirty (30) days from the date the
Interim Monitor receives these reports, the Interim
Monitor shall report in writing to the Commission
concerning performance by Respondents of its
obligations under the Order.

Respondents may require the Interim Monitor and each
of the Interim Monitor’s consultants, accountants,
attorneys and other representatives and assistants to
sign a customary confidentiality agreement; provided,
however, that such agreement shall not restrict the
Interim Monitor from providing any information to the
Commission.
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The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor’s duties.

If the Commission determines that the Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
in the same manner as provided in this Paragraph I'V.

The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate
to assure compliance with the requirements of the
Order.

The Interim Monitor appointed pursuant to this Order
may be the same person appointed as a Divestiture
Trustee pursuant to the relevant provisions of this
Order.

V.

IT ISFURTHER ORDERED that:

A.

If Respondent Oltrin has not fully complied with the
obligations of Paragraph II.A. or ILB. of this Order
within the time provided by this Order, the
Commission may appoint a trustee (“Divestiture
Trustee”) to fulfill the obligations of those provisions
of the Order in a manner that satisfies the requirements
of this Order. In the event that the Commission or the
Attorney General brings an action pursuant to § 5(1) of
the Federal Trade Commission Act, 15 U.S.C. § 45(1),
or any other statute enforced by the Commission,
Respondent Oltrin shall consent to the appointment of
a Divestiture Trustee in such action to accomplish the
requirements of the Order. Neither the appointment of
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a Divestiture Trustee nor a decision not to appoint a
Divestiture Trustee under this Paragraph shall preclude
the Commission or the Attorney General from seeking
civil penalties or any other relief available to it,
including a court-appointed Divestiture Trustee,
pursuant to § 5(1) of the Federal Trade Commission
Act, or any other statute enforced by the Commission,
for any failure by Respondent Oltrin to comply with
this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of the Respondent Oltrin, which
consent shall not be unreasonably withheld. The
Divestiture Trustee shall be a Person with experience
and expertise in acquisitions and divestitures. If
Respondent Oltrin has not opposed, in writing,
including the reasons for opposing, the selection of any
proposed Divestiture Trustee within ten (10) days after
notice by the staff of the Commission to Respondent of
the identity of any proposed Divestiture Trustee,
Respondent Oltrin shall be deemed to have consented
to the selection of the proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent Oltrin shall execute a
trust agreement that, subject to the prior approval of
the Commission, transfers to the Divestiture Trustee
all rights and powers necessary to permit the
Divestiture Trustee to effect the requirements of this
Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondents shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to effectuate the requirements
of Paragraphs II.A. and II.B. of this Order.
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2. The Divestiture Trustee shall have one (1) year

after the date the Commission approves the trust
agreement described herein to accomplish the
requirements of Paragraphs IL.A. and II.B. of this
Order, which shall be subject to the prior approval
of the Commission. If, however, at the end of the
one (1) year period, the Divestiture Trustee has
submitted a plan to accomplish the requirements of
Paragraphs II.LA. and II.B. of this Order or the
Commission believes that the requirements of
Paragraphs II.A. and II.B. of this Order can be
achieved within a reasonable time, the period may
be extended by the Commission; provided,
however, the Commission may extend the period
only two (2) times.

Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondent
Oltrin shall develop such financial or other
information as the Divestiture Trustee may request
and shall cooperate with the Divestiture Trustee.
Respondent Oltrin shall take no action to interfere
with or 1impede the Divestiture Trustee’s
accomplishment of the divestiture. Any delays in
accomplishing the requirements of Paragraphs
IL.A. and II.B. of this Order caused by Respondents
shall extend the time for divestiture under this
Paragraph in an amount equal to the delay, as
determined by the Commission or, for a court-
appointed Divestiture Trustee, by the court.

The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
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Respondent’s  absolute  and  unconditional
obligation to divest expeditiously and at no
minimum price.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondent Oltrin, on such reasonable and
customary terms and conditions as the Commission
or a court may set. The Divestiture Trustee shall
have the authority to employ, at the cost and
expense of Respondent Oltrin, such consultants,
accountants, attorneys, investment bankers,
business  brokers, appraisers, and  other
representatives and assistants as are necessary to
carry out the Divestiture Trustee’s duties and
responsibilities. The Divestiture Trustee shall
account for all monies derived from the divestiture
and all expenses incurred. After approval by the
Commission of the account of the Divestiture
Trustee, including fees for the Divestiture
Trustee’s services, all remaining monies shall be
paid at the direction of Respondent Oltrin, and the
Divestiture Trustee’s power shall be terminated.
The compensation of the Divestiture Trustee shall
be based at least in significant part on a
commission arrangement contingent on the
divestiture of all of the relevant assets that are
required to be divested by this Order.

Respondent Oltrin shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or
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wanton acts, or bad faith by the Divestiture
Trustee.

7. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order; provided,
however, that the Divestiture Trustee appointed
pursuant to this Paragraph may be the same Person
appointed as Interim Monitor.

8. The Divestiture Trustee shall report in writing to
Respondents and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture.

9. Respondents may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
shall not restrict the Divestiture Trustee from
providing any information to the Commission.

E. If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph.

F. The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestiture
required by this Order.

VI.
IT ISFURTHER ORDERED that:

A. Within thirty (30) days after the date this Order is
accepted for public comment, and every thirty (30)
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days thereafter until Respondent Oltrin has fully
complied with Paragraphs IL.A., IL.B., II.C., and ILD.
of this Order, Respondent Oltrin shall submit to the
Commission a verified written report setting forth in
detail the manner and form in which it intends to
comply, is complying, and has complied with this
Order. Respondent Oltrin shall submit at the same
time a copy of its report concerning compliance with
this Order to the Interim Monitor, if any Interim
Monitor has been appointed. Respondent Oltrin shall
include in its reports, among other things that are
required from time to time, a full description of the
efforts being made to comply with the relevant
Paragraphs of the Order, including a full description of
all efforts to assign Bleach Contracts, including copies
of all written communications to and from such
Persons, all internal memoranda, and all reports and
recommendations  concerning  completing  the
obligations.

One (1) year after the date this Order becomes final,
issued, annually for the next two (2) years on the
anniversary of the date this Order becomes final, and
at other times as the Commission may require,
Respondent Oltrin shall file a verified written report
with the Commission setting forth in detail the manner
and form in which it has complied and is complying
with the Order.

Within thirty (30) days after the date this Order is
accepted for public comment, and every thirty (30)
days thereafter until Respondent JCI has fully
complied with Paragraph ILE. of this Order,
Respondent JCI shall submit to the Commission a
verified written report setting forth in detail the
manner and form in which it intends to comply, is
complying, and has complied with this Order.
Respondent JCI shall submit at the same time a copy
of its report concerning compliance with this Order to
the Interim Monitor, if any Interim Monitor has been
appointed. Respondent shall include in its reports,
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among other things that are required from time to time,
a full description of the efforts being made to comply
with the relevant Paragraph of the Order, including a
full description of all efforts to produce Bleach in the
manner described in Paragraph ILE of this Order.

VII.

IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to:

A.

B.

any proposed dissolution of a Respondent;

any proposed acquisition, merger or consolidation of a
Respondent; or

any other change in a Respondent, including, but not
limited to, assignment and the creation or dissolution
of subsidiaries, if such change might affect compliance
obligations arising out of this Order.

VIII.

IT ISFURTHER ORDERED that:

A.

The JCI Amended Agreement shall be deemed
incorporated into this Order.

Any failure by Respondents Oltrin or JCI to comply
with any term of the JCI Amended Agreement shall
constitute a failure to comply with this Order.

Respondents Oltrin and JCI shall include in the JCI
Amended Agreement a specific reference to this
Order, the remedial purposes thereof, and provisions to
reflect the full scope and breadth of Respondent
Oltrin’s obligations to JCI pursuant to this Order.

Respondent Oltrin shall not modify or amend any of
the terms of the JCI Amended Agreement or the JCI
Agreement without the prior approval of the
Commission.
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IX.

IS FURTHER ORDERED that, for purposes of

determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days’ notice to a Respondent made to its principal
United States offices, registered office of its United States
subsidiary, or its headquarters address, the Respondent shall,
without restraint or interference, permit any duly authorized
representative of the Commission:

A.

access, during business office hours of the Respondent
and in the presence of counsel, to all facilities and
access to inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and
documents in the possession or under the control of the
Respondent related to compliance with this Order,
which copying services shall be provided by the
Respondent at the request of the authorized
representative(s) of the Commission and at the expense
of the Respondent; and

to interview officers, directors, or employees of the
Respondent, who may have counsel present, regarding

such matters.

X.

IT IS FURTHER ORDERED that this Order shall terminate
on March 7, 2023.

By

the Commission, Commissioner Leibowitz not

participating.
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

|. Introduction

The Federal Trade Commission (“Commission’) has accepted,
subject to final approval, an Agreement Containing Consent
Orders (“Consent Agreement”) from Oltrin Solutions, LLC
(“Oltrin”) and JCI Jones Chemicals, Inc. (“JCI”). Oltrin is a joint
venture between Olin Corporation (“Olin”) and Trinity
Manufacturing, Inc. (“Trinity”). The purpose of the Consent
Agreement is to remedy the anticompetitive effects stemming
from a March, 2010 transaction (the “Transaction”) in which
Oltrin (1) acquired from JCI, among other things, a list of its bulk
sodium hypochlorite (“bleach”) customers from its plant in
Charlotte, North Carolina and (2) entered into a non-compete
agreement that prohibited JCI from selling bulk bleach in North
Carolina and South Carolina for six years. Under the terms of the
proposed Consent Agreement, Oltrin is required to release JCI
from the non-compete agreement, transfer a minimum volume of
bleach contracts to JCI, and provide a short-term backup supply
agreement in order to facilitate JCI’s reentry into the market.

At the time of the Transaction in March of 2010, Oltrin and
JCI produced and sold bulk bleach to municipal water
departments and industrial customers in southern Virginia, North
Carolina, and South Carolina. The Commission’s Complaint
alleges that the Transaction violated Section 7 of the Clayton Act,
as amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, by eliminating
actual, direct, and substantial competition between Oltrin and JCI
in a market no broader than the bulk supply of bleach in southern
Virginia, North Carolina, and South Carolina, and potentially
limited to North Carolina and South Carolina.

The proposed Consent Agreement has been placed on the
public record for thirty days to receive comments by interested
persons. Comments received during this period will become part
of the public record. After thirty days, the Commission will
review the Consent Agreement again and any comments received,
and decide whether to withdraw from the proposed Consent
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Agreement, modify it, or make final the accompanying Decision
and Order.

I1. The Respondents

Respondent Oltrin is a limited liability company with its
headquarters address located at 11 E.V. Hogan Dr., Hamlet, North
Carolina, 28345. Oltrin is jointly owned by Trinity and TriOlin
LLC, a subsidiary of Olin, and was formed in 2007. Oltrin
purchases and resells all of the bleach produced for external sales
at the Trinity-operated plant in Hamlet, North Carolina.

Respondent JCI is a privately-held, family-owned company
headquartered at 1765 Ringling Blvd., Sarasota, Florida, 34236.
JCI is one of the world’s leading manufacturers and distributors of
water treatment chemicals and it produces bleach and other
chemicals nationwide at eleven manufacturing plants. Prior to
entering into the Transaction, JCI was engaged in the manufacture
and sale of bleach from its plant in Charlotte, North Carolina.

Respondent Olin is a publicly-traded corporation incorporated
in Virginia and headquartered at 190 Carondelet Plaza, Suite
1530, Clayton, Missouri, 63105. Olin produces a variety of
chemicals and is the largest North American producer of bleach.

Trinity is a privately-owned marketer of bleach and other
chemicals, headquartered at 11 E.V. Hogan Dr., Hamlet, North
Carolina, 28345. Trinity operates a bleach plant in Hamlet, North
Carolina. All of the bleach produced at the Hamlet plant is sold to
Trinity and that portion intended for external sale is resold
through Oltrin.

I11. The Relevant Market and Market Structure

The relevant market within which to analyze the competitive
effects of the Transaction is no broader than the sale of bulk
bleach in southern Virginia, North Carolina, and South Carolina,
and potentially limited to North Carolina and South Carolina.
Bulk bleach is primarily used by municipal and industrial
customers to disinfect water. Although there are other methods of
disinfecting water — including ozone, ultraviolet light, and
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chlorine gas — customers are unlikely to switch to these
alternatives once they have installed the infrastructure to disinfect
water with bleach. “Bulk sales” of bleach typically consist of
purchases delivered in quantities of 4,500 to 4,800 gallons.

The geographic market for bleach is limited by the expense of
transporting it, which when shipped by truck is generally a
maximum distance of approximately 250 to 300 miles from the
point of production. At the time of the Transaction, Oltrin was
the largest, and JCI was Oltrin’s next-largest, competitor in the
relevant market.

V. Entry

Entry is not likely to deter or counteract the anticompetitive
effects of the Transaction. Producing bleach with a modern salt-
to-bleach plant requires time-consuming and capital-intensive
investment. Alternatively, producing bleach by combining
electrochemical units (“ECUs”) requires that the producer handle
chlorine. Chlorine is a hazardous substance and handling it
subjects the producer to stringent security regulations. There has
been no entry in the relevant market since the date of the
Transaction.

V. Effects of the Transaction

Absent the proposed Consent Agreement, the Transaction
would result in further and ongoing competitive harm in the
southern Virginia, North Carolina, and South Carolina bulk
bleach market. Prior to the Transaction, Oltrin bid on bleach
contracts, either directly or through a distributor, against JCI on
multiple occasions. As a result, the Transaction eliminated actual,
direct, and substantial competition between Oltrin and JCI for the
sale of bulk bleach in the relevant geographic market.

V1. The Consent Agreement

The proposed Consent Agreement remedies the alleged
violation by requiring Oltrin to release JCI from the agreement
not to compete for the sale of bulk bleach in North and South
Carolina. Having formerly produced bleach at its Charlotte,
North Carolina plant, JCI has demonstrated that it is capable of
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competing with Oltrin. Today, just as before, JCI is well-
positioned to restore the competition that was lost when it entered
into the Transaction with Oltrin.

The proposed Consent Agreement also contains several
provisions designed to ensure that the remedy is successful. First,
Oltrin will transfer to JCI customer contracts totaling
approximately two million gallons worth of bleach volume.
Second, Oltrin will enter into a six month backup bleach supply
agreement with JCI, so that JCI can continue to supply its bleach
customers if JCI encounters any unexpected production
interruptions. Third, Oltrin and JCI must notify the Commission
in advance of any future Transactions. Finally, Oltrin must notify
any customers which requested a bid since the Transaction
occurred (1) that JCI will be supplying bleach in North Carolina
and South Carolina and (2) requesting that the customer add JCI’s
contact information to any future solicitation of bids.

If, after the public comment period, the Commission
determines that the Consent Agreement will not restore
competition to the relevant market, then the Consent Agreement
will be withdrawn. The purpose of this analysis is to facilitate
public comment on the proposed Consent Agreement. This
analysis is not intended to constitute an official interpretation of
the proposed Consent Agreement or to modify its terms in any
way.
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EPIC MARKETPLACE, INC. AND
EPIC MEDIA GROUP, LLC

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4389; File No. 112 3182
Complaint, March 13, 2013 — Decision, March 13, 2013

This consent order addresses allegations of deceptive business practices by
respondents Epic Media Group, LLC and its wholly-owned subsidiary, Epic
Marketplace, Inc. (collectively “Epic”). As part of its business, Epic engages in
online behavioral advertising, which is the practice of tracking a consumer’s
online activities in order to deliver advertising targeted to the consumer’s
interests. The Commission’s complaint alleges that Epic failed to disclose to
consumers in its privacy policy that it engaged in “history sniffing,” a practice
that examines a user’s browsing history without using cookies. Though Epic
claimed it would collect only information about consumers’ visits to sites in its
network, the complaint alleges that Epic used history sniffing to secretly gather
data from millions of consumers about their interests in sensitive medical and
financial issues ranging from fertility and incontinence to debt relief and
personal bankruptcy. Under the order, respondents are required to destroy all
information collected using history sniffing. Respondents are also prohibited
from engaging in history sniffing or from using any information obtained by
history sniffing for the next 20 years. Further, respondents are prohibited from
misrepresenting to consumers their privacy practices or the extent to which
software code is used to determine whether a user has previously visited a
webpage.

Participants

For the Commission: Kristen Anderson, Katherine White, and
Jonathan Zimmerman.

For the Respondents: Charulata B. Pagar, VLP Law Group
LLP.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Epic Marketplace, Inc., a corporation, and Epic Media Group,
LLC, a corporation, have violated the Federal Trade Commission
Act (“FTC Act”), and it appearing to the Commission that this
proceeding is in the public interest, alleges:
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1. Respondent Epic Marketplace, Inc. (“Epic”) is a Delaware
corporation with its principal office or place of business at 512 7th
Ave., 12th Floor, New York, NY 10018.

2. Respondent Epic Media Group, LLC (“EMG”) is a
Delaware corporation with its principal office or place of business
at 512 7th Ave., 12th Floor, New York, NY 10018.

3. The acts and practices of Epic and EMG (collectively
“respondents™) as alleged in this complaint have been in or
affecting commerce, as “commerce” is defined in Section 4 of the
FTC Act.

RESPONDENTS’ BUSINESS PRACTICES

4. EMG is a global digital marketing company. Epic is a
wholly-owned subsidiary of EMG, and EMG controls Epic’s
operations.

5. Epic is an advertising company that engages in online
behavioral advertising, which is the practice of tracking a
consumer’s online activities in order to deliver advertising
targeted to the consumer’s interests.

6. Epic acts as an intermediary between website owners who
publish advertisements on their website for a fee (“publishers™)
and advertisers who wish to have their advertisements placed on
websites.  Epic purchases advertising space on publishers’
websites and contracts with advertisers to place their
advertisements on the websites. Epic refers to the network of
websites on which it purchases advertising space as the “Epic
Marketplace [N]etwork.” The Epic Marketplace Network includes
over 45,000 publishers.

7. Epic collects data on consumers who visit the websites
within the Epic Marketplace Network. When a consumer visits a
website within the Epic Marketplace Network, Epic sets a new
cookie in the consumer’s browser or automatically receives a
cookie it previously set. Cookies are small text files that are
commonly used to store information about a consumer’s online
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activities, including information such as the content of
advertisements that a consumer views or the pages a consumer
visits within a particular website.

8. In March 2010, Epic merged with Connexus Corporation.
One of Connexus’ subsidiaries, Traffic Marketplace, engaged in
“history sniffing,” which is the practice of determining whether a
consumer has previously visited a webpage by checking how a
user’s browser styles the display of a hyperlink. For example, if a
consumer has previously visited a webpage, the hyperlink to that
webpage may appear in purple, and if the consumer has not
previously visited a webpage, the hyperlink may appear in blue.
History-sniffing code would sniff whether the consumer’s
hyperlinks to specific webpages appeared in blue or purple.

9. Through its merger with Connexus, Epic acquired Traffic
Marketplace and continued to engage in history sniffing until
August 2011. Epic included the history-sniffing code within
advertisements it served to visitors on at least 24,000 webpages
within the Epic Marketplace Network including, but not limited
to, cnn.com, papajohns.com, redcross.com, and orbitz.com. The
code exploited a feature of consumers’ web browsers that displays
hyperlinks in different styles, depending on whether the consumer
has previously visited the link. The code allowed Epic to
determine whether a consumer had visited any of over 54,000
domains. Among the domains that Epic “sniffed” were pages
relating to fertility issues, impotence, menopause, incontinence,
disability insurance, credit repair, debt relief, and personal
bankruptcy.

10. Based upon its knowledge of which domains a consumer
had visited, Epic assigned the consumer an interest segment.
Epic’s interest segments included sensitive categories such as
“Incontinence,” “Arthritis,” “Memory Improvement,” and
“Pregnancy-Fertility Getting Pregnant.” Epic used this history-
sniffing data for behavioral targeting purposes.

11. History sniffing circumvents the most common and widely
known method consumers use to prevent online tracking: deleting
cookies. Deleting cookies does not prevent a website from
querying a consumer’s browsing history. Consumers could only
protect against history sniffing by deleting their browsing history
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and using private browsing mode, or, with regard to Epic’s history
sniffing, opting out of receiving targeted advertisements from
Epic.  Once major browser vendors began to implement
protections against history sniffing in 2010 and 2011, consumers
could also avoid having their browser history sniffed by using
updated versions of those browsers.

12. History sniffing allowed Epic to determine whether
consumers had visited webpages that were outside the Epic
Marketplace Network, information it would not otherwise have
been able to obtain.

13. Epic’s history sniffing was revealed in July 2011, when
researchers at the Center for Internet and Society at Stanford Law
School uncovered the practice and posted their findings online.

RESPONDENTS’ STATEMENTS RELATING TO THE
COLLECTION AND USE OF CONSUMER
INFORMATION
(Counts 1 and 2)

14. Respondents have disseminated or caused to be
disseminated statements on Epic’s website regarding respondents’
privacy practices, including but not limited to the following
statement in the Epic “Web User Privacy Policy,” from
approximately March 2010 until at least August 2011, about
respondents’ collection of consumer information:

Epic Marketplace automatically receives and records
anonymous information that your browser sends
whenever you visit a website which is part of the Epic
Marketplace Network. We use log files to collect
Internet protocol (IP) addresses, browser type, Internet
service providers (ISP), referring/exit pages, platform
type, date/time stamp, one or more cookies that may
uniquely identify your browser, and responses by a
web surfer to an advertisement delivered by us.

15. Respondents’ statement describing their privacy and
online behavioral targeting practices did not disclose that Epic
was engaged in history sniffing.
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COUNT 1

16. As described in paragraph 14, respondents represented,
expressly or by implication, that Epic collected information on
consumers’ visits to websites only within the Epic Marketplace
Network.

17. In truth and in fact, Epic did not collect only information
on consumers’ visits to websites within the Epic Marketplace
Network. Epic used history sniffing to collect information on
whether consumers had visited websites outside of the Epic
Marketplace Network. Therefore, the representation made in
paragraph 16 was false or misleading and constitutes a deceptive
act or practice.

COUNT 2

18. As described in paragraphs 14-15, respondents failed to
disclose that they were engaged in history sniffing. This fact
would be material to consumers in deciding whether to use Epic’s
opt-out mechanism. Therefore, in light of the representations
made, respondents’ failure to disclose this fact constitutes a
deceptive act or practice.

19. The acts and practices of respondents as alleged in this
complaint constitute deceptive acts or practices, in or affecting
commerce, in violation of Section 5(a) of the Federal Trade
Commission Act.

THEREFORE, the Federal Trade Commission this thirteenth
day of March 2013, has issued this complaint against respondents.

By the Commission, Commissioner Wright not participating.
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DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondents, and
the respondents having been furnished thereafter with a copy of a
draft Complaint that the Bureau of Consumer Protection proposed
to present to the Commission for its consideration and which, if
issued by the Commission, would charge the respondents with
violations of Section 5 of the Federal Trade Commission Act, 15
U.S.C. § 45 et seq;

The respondents, their attorney, and counsel for the
Commission having thereafter executed an Agreement Containing
Consent Order (“Consent Agreement”), an admission by the
respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that the
respondents have violated the Federal Trade Commission Act, and
that a Complaint should issue stating its charges in that respect,
and having thereupon accepted the executed Consent Agreement
and placed such Consent Agreement on the public record for a
period of thirty (30) days for the receipt and consideration of
public comments, and having carefully considered the comments
filed by interested persons, now in further conformity with the
procedure described in Section 2.34 of its Rules, 16 C.F.R. § 2.34,
the Commission hereby issues its Complaint, makes the following
jurisdictional findings, and enters the following Order:

1. Epic Marketplace, Inc. and Epic Media Group, LLC
are Delaware corporations with their principal offices
or places of business at 512 7th Ave, 12th Floor, New
York, NY, 10018.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
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respondents, and the proceeding is in the public
interest.

ORDER
DEFINITIONS

For purposes of this Order, the following definitions shall
apply:

1. Unless otherwise specified, “proposed respondents” or
“respondents” shall mean: Epic Marketplace, Inc.;
Epic Media Group, LLC; and their parent company,
FAS Labs, Inc.; including each of their subsidiaries,
successors, and assigns.

2. “Commerce” shall be defined as it is defined in
Section 4 of the Federal Trade Commission Act, 15
U.S.C. § 44.

3. “Computer” or “device” shall mean any desktop or

laptop computer, handheld device, telephone, tablet, or
other product or device, through which the consumer
accesses the Internet.

4. “History sniffing” shall mean running software code
on a webpage that determines whether a user has
previously visited a webpage by checking how a user’s
browser styles the display of a link to a specific URL
or by accessing a user’s browser cache.

IT IS ORDERED that respondents and their officers, agents,
representatives, and employees, directly or through any
corporation, subsidiary, division, or other device, in connection
with the online advertising, marketing, promotion, offering for
sale, sale, or dissemination of any product or service, in or
affecting commerce, shall not misrepresent in any manner,
expressly or by implication: (A) the extent to which they maintain
the privacy or confidentiality of data from or about a particular
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consumer, computer, or device, including but not limited to the
extent to which that data is collected, used, disclosed, or shared;
or (B) the extent to which software code on a webpage determines
whether a user has previously visited a webpage.

IT IS FURTHER ORDERED that respondents and their
officers, agents, representatives, and employees, directly or
through any corporation, subsidiary, division, or other device, in
connection with online advertising, marketing, promotion,
offering for sale, sale, or dissemination of any product or service,
in or affecting commerce, are prohibited from collecting any data
through history sniffing or using any data obtained by history
sniffing.

IT IS FURTHER ORDERED that respondents and their
officers, agents, representatives, and employees, directly or
through any corporation, subsidiary, division, or other device,
shall not use, disclose, sell, rent, lease, or transfer any information
that was collected using history sniffing. Within five (5) days
after the date of service of this order, respondents shall
permanently delete or destroy all information collected using
history sniffing, and shall provide a written statement to the
Commission, sworn under penalty of perjury, confirming that all
such information has been deleted or destroyed. Provided that, if
respondents are prohibited from deleting or destroying such
information by law, regulation, or court order, respondents shall
provide a written statement to the Commission, sworn under
penalty of perjury, identifying any information that has not been
deleted or destroyed and the specific law, regulation, or court
order that prohibits respondents from deleting or destroying such
information. Unless otherwise directed by a representative of the
Commission, all statements required by this Part shall be sent by
overnight courier (not the U.S. Postal Service) to the Associate
Director of Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania Avenue NW, Washington,
DC 20580, with the subject line In the matter of Epic
Marketplace, Inc. and Epic Media Group, LLC. Provided,
however, that, in licu of overnight courier, statements may be sent
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by first-class mail, but only if an electronic version of such
statements is contemporaneously sent to the Commission at
Debrief@ftc.gov.

IT

V.

IS FURTHER ORDERED that respondents shall

maintain and upon request make available to the Federal Trade
Commission for inspection and copying a print or electronic copy

of:

A.

For a period of three (3) years from the date of service
of this order or from the date of preparation, whichever
is later:

1. Consumer complaints or inquiries directed to
respondents or forwarded to  respondents by a
third party concerning: (a) any collection of data
by respondents; (b) the use, disclosure, or sharing
of such data by respondents; or (c) opt-out
practices or any other mechanism to limit or
prevent such collection of data or the use,
disclosure, or sharing of data collected by
respondents, as well as any responses to such
complaints or inquiries;

2. All records necessary to demonstrate full
compliance with each provision of this order,
including all submissions to the Commission; and

For a period of three (3) years after the last public
dissemination thereof by respondents, respondents’
terms of use, form network contracts, marketing
materials, frequently asked questions, privacy policies,
and other documents publicly disseminated by
respondents relating to: (a) collection of data by
respondents; (b) the use, disclosure or sharing of such
data by respondents; (¢) opt-out practices and other
mechanisms to limit or prevent such collection of data
by respondents or the use, disclosure, or sharing of
data collected by respondents; (d) respondents’
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membership in any self-regulatory body; and (e)
respondents’ participation in and compliance with any
privacy, security, or other compliance program
sponsored by the government or other third party.

V.

IT IS FURTHER ORDERED that, for three (3) years after
the date of service of this order, respondents shall deliver a copy
of this order to: (1) all current and future principals, officers,
directors, and managers; and (2) all current and future managers,
employees, agents and representatives who have responsibilities
on behalf of respondents with respect to the subject matter of this
order, and shall secure from each such person a signed and dated
statement acknowledging receipt of the order, with any electronic
signatures complying with the requirements of the E-Sign Act, 15
U.S.C. § 7001 et seq. Respondents shall deliver this order to
current personnel within thirty (30) days after the date of service
of the order, and to future personnel within thirty (30) days after
the person assumes such position or responsibilities.

VI.

IT IS FURTHER ORDERED that respondents shall notify
the Commission at least thirty (30) days prior to any change in
respondents that may affect compliance obligations arising under
this order, including but not limited to, a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor company; the creation or dissolution of a subsidiary,
parent, or affiliate that engages in any acts or practices subject to
this order; the proposed filing of a bankruptcy petition; or a
change in respondents’ name or address. Provided, however, that
with respect to any proposed change about which respondents
learn less than thirty (30) days prior to the date such action is to
take place, respondents shall notify the Commission as soon as is
practicable after obtaining such knowledge. Unless otherwise
directed by a representative of the Commission in writing, all
notices required by this Part shall be sent by overnight courier
(not the U.S. Postal Service) to the Associate Director of
Enforcement, Burecau of Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue NW, Washington, DC
20580, with the subject line: In the Matter of Epic Marketplace,
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Inc. and Epic Media Group, LLC. Provided, however, that, in lieu
of overnight courier, notices may be sent by first-class mail, but
only if an electronic version of such notices is contemporaneously
sent to the Commission at Debrief@ftc.gov.

VII.

IT IS FURTHER ORDERED that respondents shall, within
ninety (90) days after the date of service of this order, file with the
Commission a true and accurate report, in writing, setting forth in
detail the manner and form in which respondents have complied
with this order. Within ten (10) days of receipt of written notice
from a representative of the Commission, respondents shall
submit additional true and accurate written reports.

VIII.

This order will terminate on March 13, 2033, or twenty (20)
years from the most recent date that the United States or the
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the
order, whichever comes later; provided, however, that the filing of
such a complaint will not affect the duration of:

A. Any Part of this order that terminates in less than
twenty (20) years;

B. This order’s application to any respondent that is not
named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondents did not violate any provision of
the order, and the dismissal or ruling is either not appealed or
upheld on appeal, then the order will terminate according to this
Part as though the complaint had never been filed, except that this
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order will not terminate between the date such complaint is filed
and the later of the deadline for appealing such dismissal or ruling
and the date such dismissal or ruling is upheld on appeal.

By the Commission, Commissioner Wright not participating.

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission has accepted, subject to final
approval, a consent agreement from Epic Marketplace, Inc. and
Epic Media Group, LLC.

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement and take
appropriate action or make final the agreement’s proposed order.

Epic Marketplace, Inc. (“Epic”) is an advertising company
that engages in online behavioral advertising, which is the
practice of tracking a consumer’s online activities in order to
deliver advertising targeted to the consumer’s interests. Epic is a
wholly-owned subsidiary of Epic Media Group, LLC (“EMG”).
Epic acts as an intermediary between website owners who publish
advertisements on their website for a fee (“publishers”) and
advertisers who wish to have their advertisements placed on
websites.  Epic purchases advertising space on publishers’
websites and contracts with advertisers to place their
advertisements on the websites. Epic refers to the network of
websites on which it purchases advertising space as the Epic
Marketplace Network, which includes over 45,000 publishers.
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The Commission’s complaint alleges that, from March 2010
through August 2011, Epic engaged in “history sniffing” —
running software code on a webpage to determine whether a user
has previously visited a webpage — by checking how a user’s
browser styles the display of a hyperlink. This practice allegedly
allowed Epic to determine whether a consumer had visited any of
over 54,000 domains, including pages relating to fertility issues,
impotence, menopause, incontinence, disability insurance, credit
repair, debt relief, and personal bankruptcy. According to the
complaint, history sniffing allowed Epic to determine whether
consumers had visited webpages that were outside the Epic
Marketplace Network, information it would not otherwise have
been able to obtain, and Epic used this history-sniffing data for
behavioral targeting purposes.

The FTC’s complaint charges that Epic and EMG violated
Section 5(a) of the FTC Act by falsely representing to consumers
that respondents only collected information on consumers’ visits
to websites within the Epic Marketplace Network. The complaint
also alleges that the companies failed to disclose to consumers
that they were engaged in history sniffing.

The proposed order contains provisions designed to prevent
Epic; EMG; their parent company FAS Labs, Inc.; and any of
their subsidiaries, successors, and assigns (collectively,
“respondents”) from engaging in practices similar to those alleged
in the complaint in the future.

Part T of the proposed order prohibits respondents from
misrepresenting in any manner, expressly or by implication: (A)
the extent to which they maintain the privacy or confidentiality of
data from or about a particular consumer, computer, or device,
including but not limited to the extent to which that data is
collected, used, disclosed, or shared; or (B) the extent to which
software code on a webpage determines whether a user has
previously visited a webpage.

Part II of the proposed order prohibits respondents from
collecting any data through history sniffing — running software
code on a webpage to determine whether a user has previously
visited a webpage by checking how a user’s browser styles the



420 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Analysis to Aid Public Comment

display of a hyperlink or by accessing a user’s browser cache — or
using any data obtained by history sniffing.

Part III of the proposed order prohibits respondents from
using, disclosing, selling, renting, leasing, or transferring any
information that was collected using history sniffing. In addition,
within five (5) days after the date of service of the order,
respondents must permanently delete or destroy all information
collected using history sniffing.

Parts IV through VIII of the proposed order are reporting and
compliance provisions. Part IV requires that respondents retain,
for a period of three (3) years, documents relating to its
compliance with the order. Part V requires dissemination of the
order to all current and future principals, officers, directors, and
managers; and all current and future managers, employees, agents,
and representatives who have responsibilities on behalf of
respondents with respect to the subject matter of this order. Part
VI ensures notification to the FTC of changes in corporate status.
Part VII mandates that respondents submit an initial compliance
report to the FTC and make available to the FTC subsequent
reports. Part VIII is a provision ‘“sunsetting” the order after
twenty (20) years, with certain exceptions.

The purpose of the analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the proposed complaint or order or to modify the
order’s terms in any way.
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IN THE MATTER OF

DESIGNERWARE, LLC

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4390; File No. 112 3151
Complaint, April 11, 2013 — Decision, April 11, 2013

This consent order addresses allegations that DesignerWare, LLC’s PC Rental
Agent software program violated consumers’ privacy by collecting confidential
information without consumers’ knowledge or consent. DesignerWare
developed the PC Rental Agent software to aid rent-to-own stores in tracking
and recovering rented computers; to render computers inoperable if consumers
are late or default on payments or are stolen; and to erase computer hard drives
for redistribution. The software featured an add-on program called “Detective
Mode” that purported to locate rented computers. The complaint alleges that
Designerware intentionally used the PC Rental Agent software and the
Detective Mode add-on program to spy on consumers by logging each user’s
keystrokes; capturing screenshots; taking pictures with the computer’s
webcam; gathering confidential personal, financial, and medical data; and
sending this data to DesignerWare’s servers. The consent order prohibits
DesignerWare from gathering and disclosing consumers’ personal information
collected during Detective Mode and from using geophysical location tracking
technology without consumer consent. The order further imposes compliance
reporting and notification requirements.

Participants

For the Commission: Julie K. Mayer and Tracy S.
Thorleifson.

For the Respondent: Robert Bernstein, Bernstein Law Firm.
COMPLAINT

The Federal Trade Commission, having reason to believe that
DesignerWare, LLC, a corporation, and Timothy Kelly and
Ronald P. Koller, individually and as officers of the corporation
(“respondents”), have violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that this
proceeding is in the public interest, alleges:
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1. Respondent DesignerWare, LLC (“DesignerWare”), is a
Nevada limited liability corporation with its principal office or
place of business at 108 Hutchinson Drive, North East,
Pennsylvania 16428.

2. Respondent Timothy Kelly is an officer and owner of
DesignerWare.  Individually or in concert with others, he
formulates, directs, or controls the policies, acts, or practices of
DesignerWare, including the acts or practices alleged in this
complaint. His principal office or place of business is 108
Hutchinson Drive, North East, Pennsylvania 16428.

3. Respondent Ronald P. Koller was an officer and owner of
DesignerWare until on or about March 28, 2012. Individually or
in concert with others, at all relevant times, he formulated,
directed, or controlled the policies, acts, or practices of
DesignerWare, including the acts or practices alleged in this
complaint. He resides in Ocoee, Florida.

4. The acts and practices of respondents as alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

RESPONDENTS’ BUSINESS PRACTICES

5. Respondents developed a software product called PC
Rental Agent that they license to stores in the rent-to-own
industry. Rent-to-own stores allow consumers to rent, with an
option to purchase, goods such as furniture, household appliances,
and consumer electronics including computers. Typically, the
rental agreement will include an option for the consumer to
purchase the rented item for a fixed sum after making a certain
number of payments. PC Rental Agent, when installed on a
rented computer, offers rent-to-own store licensees the ability to
direct DesignerWare’s servers to disable a computer remotely
when a consumer is late making payments, has stopped
communicating with the rent-to-own store, or has otherwise
violated the rental contract. As of August 2011, approximately
1,617 rent-to-own stores in the United States, Canada, and
Australia have licensed PC Rental Agent. PC Rental Agent has
been installed on approximately 420,000 computers worldwide.
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6. Through PC Rental Agent, DesignerWare offers rent-to-
own store licensees additional functions and features, including
the ability to direct DesignerWare’s servers to track and report the
physical location of a computer and to activate an add-on program
called Detective Mode that enables licensees to monitor
surreptitiously the activities of the computer’s user, including by
using the computer’s webcam. Through Detective Mode, rent-to-
own store licensees can also direct DesignerWare’s servers to
cause fake software registration windows to pop-up on rented
computers and gather consumer’s personal information.

7. Rent-to-own stores typically install PC Rental Agent on
computers rented to consumers prior to the consumer taking
possession of the computer. The presence of PC Rental Agent is
not detectible to a computer’s user and the computer’s renter
cannot uninstall it.

8. DesignerWare recommends, but does not require,
contractually or otherwise, that its licensees disclose the presence
of PC Rental Agent on a rented computer at the time the
consumer signs the initial rental contract. DesignerWare takes no
steps to determine whether its licensees follow its
recommendation and disclose the presence of PC Rental Agent to
computer renters. In numerous instances, rent-to-own stores do
not disclose to consumers that they have installed and/or are using
PC Rental Agent on rented computers. DesignerWare designed
the Detective Mode program to operate without the computer
user’s knowledge, and advises rent-to-own store licensees to
install and activate Detective Mode without notice to the
computer user.

9. To administer PC Rental Agent commands, rent-to-own
store licensees must log on to DesignerWare’s website and direct
PC Rental Agent to take the desired action on a particular
computer. DesignerWare receives reports from computers on
which PC Rental Agent is installed every two hours while the
computer is connected to the Internet. When a computer reports
to DesignerWare, PC Rental Agent executes any commands it has
received from a licensee, including, for example, a command to
activate Detective Mode.
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10. Since at least 2007, DesignerWare has made available to
PC Rental Agent licensees an add-on program, Detective Mode.
Through DesignerWare, rent-to-own stores can cause Detective
Mode to be installed and activated on any computer with PC
Rental Agent without telling the computer’s renter.
DesignerWare limits access to the Detective Mode function to one
“Master Account Holder” designated by the licensee.
DesignerWare does not charge licensees extra for the use of
Detective Mode, nor does DesignerWare sell the program
separately from PC Rental Agent.

11. Once installed and activated, Detective Mode can log the
keystrokes of the computer user, take screen shots of the computer
user’s activities on the computer, and photograph anyone within
view of the computer’s webcam. Detective Mode secretly gathers
this information and transmits it to DesignerWare, who then
transmits it to the rent-to-own store from which the computer was
rented, unbeknownst to the individual using the computer.

12. Respondent Tim Kelly described PC Rental Agent this
way in an August 26, 2010 email:

The way the Detective [Detective Mode] works is like
many spyware/malware programs. The Agent [PC Rental
Agent] runs outside the user session so it is not detectable
by antivirus programs, etc. However when you turn on the
Detective, the Agent takes an executable and inject[s] it
into the user session and hooks the screen, keyboard, and
mouse so it can ‘Spy’ on the user and gather information.
A similar program could be launched to steal credit cards
or someone’s information.

13. DesignerWare recommends that its licensees install and
activate Detective Mode only to locate and identify the person in
possession of a lost or stolen computer. It asserts that a consumer
who is late in making lease payments has “stolen” the computer.
DesignerWare does not monitor its own collection of, or limit its
licensees’ access to, Detective Mode data to ensure that the
information was obtained and used only for designated purposes.
In numerous instances, rent-to-own store licensees have caused
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Detective Mode to be installed and activated on computers where
consumers were late in making rental payments and where the
licensees had no reason to believe the computers had been the
subject of criminal theft.

14. Detective Mode gathers data about whoever is using the
computer, whether it is the computer’s renter or another
individual. At one level of activation, Detective Mode will gather
data and transmit it to DesignerWare every two minutes that the
computer is connected to the Internet for a period of 60 minutes.
DesignerWare then forwards the data to the licensee who
activated “the Detective.” If the rent-to-own store wants more
information, it can cause Detective Mode to record data every two
minutes until prompted to stop doing so. DesignerWare’s servers
collect this information and transmit it to the licensee for however
long the licensee leaves “the Detective” turned on. In numerous
instances, data gathered by Detective Mode has revealed private,
confidential, and personal details about the computer user. For
example, keystroke logs have displayed usernames and passwords
for access to email accounts, social media websites, and financial
institutions. Screenshots have captured additional confidential
and personal information, including medical records, private
emails to doctors, employment applications containing Social
Security numbers, bank and credit card statements, and
discussions of defense strategies in a pending lawsuit. When
activated, Detective Mode can also cause a computer’s webcam to
surreptitiously photograph not only the computer user, but also
anyone else within view of the camera. In numerous instances,
Detective Mode webcam activations have taken pictures of
children, individuals not fully clothed, and couples engaged in
sexual activities.

15. DesignerWare’s servers send data captured by Detective
Mode, unencrypted, directly to the email accounts designated by
its licensees. DesignerWare’s employees do not themselves view
Detective Mode data, but without DesignerWare’s licensing of PC
Rental Agent and its making Detective Mode available to its
licensees, as well as providing licensees with access to its web
portal and providing servers to support both PC Rental Agent and
Detective Mode, this collection and disclosure of private
information would not be possible.
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Geophysical Location Tracking

16. Since at least September 2011, on every computer that has
a wireless card installed, PC Rental Agent automatically logs the
WiFi hotspots that the wireless card either sees or uses to connect
to the Internet. When a computer connects to DesignerWare’s
servers, it reports the WiFi hotspot location information along
with the computer’s IP address.

17. DesignerWare cross-references the information logged by
a rented computer to PC Rental Agent with a publicly available
list of WiFi hotspots’ physical locations and provides its licensees
with street addresses for the particular WiFi hotspots viewed or
accessed by the computer. The information derived from WiFi
hotspot contacts can frequently pinpoint a computer’s location to
a single building, and, when aggregated, can track the movements
and patterns of individual computer wusers over time.
DesignerWare provides its licensees with this location
information for the ten most recent reporting cycles.
DesignerWare recommends that rent-to-own stores only use this
data in connection with recovering stolen property, but it does not
monitor, restrict, or otherwise limit its licensees’ access to such
location information.

18. DesignerWare applied its location tracking upgrade of PC
Rental Agent to every computer on which PC Rental Agent was
installed, without obtaining consent from, or providing notice to,
the computers’ renters. After the September 2011 upgrade, in
numerous instances PC Rental Agent has been installed on rented
computers without the computer renter’s knowledge or consent.
Thus, consumers using those computers on which PC Rental
Agent is installed — who may or may not be the computers’
renters, and who may or may not be current in their lease
payments — do not know that their physical location can be
identified from the WiFi hotspots that their computers encounter.
Nor do they know that employees of the rent-to-own stores from
which their computers are rented can monitor their physical
locations and the patterns of their movements.
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19. DesignerWare’s collection and disclosure to third parties
of private and confidential information about consumers,
including both those who rented the computer and those who are
merely using it, causes or is likely to cause substantial harm to
consumers. Because of DesignerWare’s intrusions, consumers are
at risk of harm from the exposure of personal, financial account
access, and medical information to strangers. Consumers are
harmed by DesignerWare’s unwarranted invasion into their homes
and lives and its capture of the private details of individual and
family life, including, for example, images of visitors, children,
family interactions, partially undressed individuals, and couples
engaged in intimate activities. Sharing these images with third
parties can cause consumers financial and physical injury and
impair their peaceful enjoyment of their homes. Consumers
cannot reasonably avoid these injuries because PC Rental Agent is
invisible to them. The harm caused by respondents’ unauthorized
collection and disclosure of confidential consumer information is
not outweighed by countervailing benefits to consumers or to
competition; indeed in this context, where rent-to-own stores have
alternate effective methods of collection, including, e.g., using PC
Rental Agent to remotely disable the computer, there are no
legitimate benefits to respondents or to the public.

Detective Mode’s Deceptive Prompt Windows

20. In addition to its other features, Detective Mode offers
licensees the option to cause a user’s computer to display a fake
software registration window. The fake registration window
prompts the computer user to enter a name, address, email
address, and phone number. The computer user cannot close the
window until the requested information is entered. DesignerWare
has created several different fake registration windows for its
licensees’ use, including ones for Microsoft Windows, Internet
Explorer, Microsoft Office, and Yahoo! Messenger, and one to
verify a security certificate. A screenshot of DesignerWare’s fake
Microsoft Windows screen appears below.
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21. No actual software is registered as a result of a consumer
providing the requested information; instead, Detective Mode
captures the information entered in the prompt boxes and
transmits it to DesignerWare, and DesignerWare’s servers email
the data to the rent-to-own store licensee, unbeknownst to the
consumer.

22. Consumers who are deceived into providing contact
information in this manner are deprived of the ability to control
who has access to their contact information and how they are
contacted.

VIOLATIONS OF THE FTC ACT

COUNT I
UNFAIR GATHERING AND DISCLOSURE OF
CONSUMERS’ PERSONAL INFORMATION

23. Through the means described in Paragraphs 5 through 22,
in numerous instances respondents have:

a. Installed monitoring software on rented computers,
gathered sensitive personal, financial, and medical
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information about consumers from those computers,
and disclosed that personal information to rent-to-own
store licensees; and

b. Installed geophysical location tracking software on
rented computers without consent from the computers’
renters, tracked the geophysical location of computers
without notice to the computer users, and disclosed
that location information to rent-to-own store
licensees.

24. Respondents’ actions cause or are likely to cause
substantial injury to consumers that cannot be reasonably avoided
and is not outweighed by countervailing benefits to consumers or
competition.

25. Therefore, respondents’ practices, as described in
Paragraph 23, constitute unfair acts or practices in violation of
Section 5 of the FTC Act, 15 U.S.C. § 45(a).

COUNT Il
MEANS AND INSTRUMENTALITIES
TO ENGAGE IN UNFAIRNESS

26. Through the means described in Paragraphs 5 through 22,
respondents have:

a. Furnished rent-to-own stores with software for
installation on rented computers that 1) when activated
remotely by the rent-to-own store licensee will record
keystrokes typed on a computer, capture screenshots of
information displayed on a computer, cause a
computer’s webcam to take pictures of the computer
user, and transmit the recorded keystrokes, screenshots
and web pictures to the rent-to-own store licensee to
view, and ii) will identify the geophysical location of
the computer and track the physical location of the
computer’s user without consent from the computer’s
renter or notice to the computer’s user; and
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b. Provided rent-to-own store licensees with information
improperly gathered from consumers for use in
connection with collecting or attempting to collect a
debt, money, or property pursuant to a consumer rental
contract.

27. By furnishing others with the means to engage in the
unfair practices described in Paragraph 26, respondents have
provided the means and instrumentalities for the commission of
unfair acts and practices and thus have caused or are likely to
cause substantial injury to consumers that cannot be reasonably
avoided and is not outweighed by countervailing benefits to
consumers or competition.

28. Therefore, respondents’ practices, as described in
Paragraph 26, constitute unfair acts or practices in violation of
Section 5 of the FTC Act, 15 U.S.C. § 45(a).

COUNT I11
DECEPTIVE GATHERING AND DISCLOSURE OF
CONSUMERS’ PERSONAL INFORMATION

29. Through the means described in Paragraphs 5 through 22,
respondents have represented to consumers, expressly or by
implication, that certain pop-up notices that appear on a
computer’s screen are notices from trusted software providers that
contain software registration forms that must be filled out with the
consumers’ contact information in order to continue to use the
providers’ software.

30. In truth and in fact, these pop-up notices are not from
trusted software providers and do not contain software registration
forms that must be filled out with the consumers’ contact
information in order to continue to use the providers’ software,
but instead serve only to cause the consumer to provide the
requested contact information so that it may be provided to
respondents’ rent-to-own store licensees.
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31. Therefore, respondents’ practices, as described in
Paragraph 29, constitute deceptive acts or practices in violation of
Section 5 of the FTC Act, 15 U.S.C. § 45(a).

THEREFORE, the Federal Trade Commission this eleventh
day of April, 2013, has issued this complaint against respondents.

By the Commission, Commissioner Wright not participating.

DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of certain acts and practices of the
respondent named in the caption hereof, and the respondent
having been furnished thereafter with a copy of a draft complaint
that the Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge the respondent with violation of the
Federal Trade Commission Act, 15 U.S.C § 45 et seq.; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent
order (“consent agreement”), an admission by the respondent of
all the jurisdictional facts set forth in the aforesaid draft
complaint, a statement that the signing of said consent agreement
is for settlement purposes only and does not constitute an
admission by the respondent that the law has been violated as
alleged in the complaint, or that the facts as alleged in such
complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that the respondent
has violated the Federal Trade Commission Act, and that a
complaint should issue stating its charges in that respect, and



432

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Decision and Order

having thereupon accepted the executed consent agreement and
placed such consent agreement on the public record for a period
of thirty (30) days, and having duly considered the comments
filed thereafter by interested persons pursuant to Section 2.34 of
its Rules, now in further conformity with the procedure prescribed
in Section 2.34 of its Rules, the Commission hereby issues its
complaint, makes the following jurisdictional findings and enters
the following order:

1.

Respondent DesignerWare, LLC (“DesignerWare”), is
a Nevada limited liability corporation with its principal
office or place of business at 108 Hutchinson Drive,
North East, Pennsylvania 16428.

The Commission has jurisdiction of the subject matter
of this proceeding and of respondent, and the
proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

1.

Unless otherwise specified, “respondent” shall mean
DesignerWare and its successors and assigns.

“Commerce” shall be defined as it is defined in
Section 4 of the Federal Trade Commission Act, 15
U.S.C. § 44.

“Computer” shall mean any desktop or laptop
computer, handheld device, tablet, telephone, or other
electronic product or device that has a platform on
which to download, install, or run any software
program, code, script, or other content.

“Clear(ly) and prominent(ly)” shall mean:

a. In textual communications (e.g., printed
publications or words displayed on the screen of a
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computer or mobile device), the required
disclosures are of a type, size, and location
sufficiently noticeable for an ordinary consumer to
read and comprehend them, in print that contrasts
highly with the background on which they appear;

b. In communications disseminated orally or through
audible means (e.g., radio or streaming audio), the
required disclosures are delivered in a volume and
cadence sufficient for an ordinary consumer to hear
and comprehend them;

c. In communications disseminated through video
means (e.g., television or streaming video), the
required disclosures are in writing in a form
consistent with subpart (a) of this definition and
shall appear on the screen for a duration sufficient
for an ordinary consumer to read and comprehend
them, and in the same language as the predominant
language that is used in the communication;

d. In communications made through interactive
media, such as the Internet, online services, and
software, the required disclosures are unavoidable
and presented in a form consistent with subpart (a)
of this definition, in addition to any audio or video
presentation of them; and

e. In all instances, the required disclosures are
presented in an understandable language and
syntax; in the same language as the predominant
language that is used in the communication; and
include nothing contrary to, inconsistent with, or in
mitigation of any statement contained within the
disclosure or within any document linked to or
referenced therein.

“Geophysical location tracking technology” shall mean
any hardware, software, or application utilized in
conjunction with a computer that collects and reports
data or information that identifies the precise
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geophysical location of the computer. Geophysical
location tracking technologies include, for these
purposes, technologies that report: the GPS
coordinates of a computer; the WiFi signals available
to or actually used by a computer to access the
Internet; the telecommunication towers or connections
available to or actually used by a computer; the
processing of any such reported data through
geolocation lookup services; or any information
derived from any combination of the foregoing.

“Monitoring technology” shall mean any hardware,
software, or application utilized in conjunction with a
computer that can cause the computer to (1) capture,
monitor, or record, and (2) report information about
user activities by:

a. Recording keystrokes, clicks, or other user-
generated actions;

b. Capturing screenshots of the information displayed
on a computer monitor or screen; or

c. Activating the camera or microphone function of a
computer to take photographs or record audio or
visual content through the computer’s webcam or
microphone.

“Covered rent-to-own transaction” shall mean any
transaction where a consumer enters into an agreement
for the purchase or rental of a computer and the
consumer’s contract or rental agreement provides for
payments over time and an option to purchase the
computer.
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l.
MONITORING TECHNOLOGY PROHIBITED

IT IS HEREBY ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, and its officers, agents, servants,
employees, and all persons or entities in active concert or
participation with it who receive actual notice of this order, by
personal service or otherwise, in connection with using, selling,
licensing, or otherwise providing any hardware, software,
application, program, or other device for use in connection with a
covered rent-to-own transaction, directly or indirectly, is hereby
permanently restrained and enjoined from:

A. Using any monitoring technology to gather
information or data from any computer rented to a
consumer; and

B. Licensing, selling, or otherwise providing third parties
with monitoring technology for installation or
activation on computers rented to consumers.

1.
USE OF TRACKING TECHNOLOGY LIMITED

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, and its officers, agents, servants,
employees, and all persons or entities in active concert or
participation with it who receive actual notice of this order, by
personal service or otherwise, in connection with using, selling,
licensing, or otherwise providing any hardware, software,
application, program, or other device for use in connection with a
covered rent-to-own transaction, directly or indirectly, is hereby
permanently restrained and enjoined from:

A. Gathering any information or data from any computer
via any geophysical location tracking technology
without ensuring that the computer user is provided
clear and prominent notice at the time the computer is
rented and immediately prior to each use of the
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geophysical location tracking technology, and also
ensuring that the computer renter’s affirmative express
consent is obtained at the time the computer is rented.
For purposes of this section, providing clear and
prominent notice to computer users and obtaining
affirmative express consent from computer renters
means:

I. Clear and Prominent Notice: a clear and
prominent notice is provided to the user, separate
and apart from any “privacy policy,” “data use
policy,” “terms of service,” “end-user license
agreement,” “lease agreement,” or other similar
document, that discloses (1) that geophysical
location tracking technology is installed and/or
currently running on the computer; (2) the types of
user activity or conduct that is being captured by
such technology; (3) the identities or specific
categories of entities with whom any data or
information that is collected will be shared or
otherwise provided; (4) the purpose(s) for the
collection, use, or sharing of such data or
information; and (5) where and how the user can
contact someone for additional information;

2. Affirmative Express Consent: affirmative express
consent is obtained by giving the computer renter
an equally clear and prominent choice to either
agree or not agree to any geophysical location
tracking technology, and neither option may be
highlighted or preselected as a default setting.
Activation of any geophysical location tracking
technology must not proceed until the computer’s
renter provides affirmative express consent.
Notwithstanding the foregoing, nothing in this Part
shall require that a computer be rented to a user
who declines to consent to installation or activation
of any geophysical tracking technology;

3. Icons: the activation of any geophysical location
tracking technology shall be accompanied by the
installation of a clear and prominent icon on the
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computer on which the technology is installed,
such as on the desktop and in the desktop system
tray of the computer. Clicking on the icon must
clearly and prominently disclose: (1) that
geophysical location tracking technology is
installed and currently running on the computer;
(2) the types of user activity or conduct that is
being captured by such technology; (3) the
identities or specific categories of entities with
whom any data or information that is collected will
be shared or otherwise provided; (4) the purpose(s)
for the collection, use, or sharing of such data or
information; and (5) where and how the user can
contact someone for additional information;

Provided that the notice requirements of this Part may
be suspended and geophysical location tracking
technology activated if (a) the renter reports that the
computer has been stolen or there is otherwise a
reasonable basis to believe that the computer has been
stolen, and (b) either the renter or another person has
filed a police report stating that the computer has been
stolen. Provided further that respondent shall ensure
that documents establishing (a) and (b) are retained.
For purposes of this Order, “filing of a police report”
means the reporting of a complaint with the police
department in any form recognized in the jurisdiction;

Provided further that the notice and record-keeping
requirements of this Section II shall be satisfied when
respondent acts as a licensor if respondent includes in
the licensing agreement contractual requirements that:
(1) licensees may only activate geophysical location
tracking technology if (a) the renter reports that the
computer has been stolen or there is otherwise a
reasonable basis to believe that the computer has been
stolen and (b) either the renter or another person has
filed a police report stating that the computer has been
stolen, and (ii) documents establishing (a) and (b) are
retained by the licensees; and
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B. Licensing, selling, or otherwise providing any third
party with geophysical location tracking technology
for installation or activation on a computer to be rented
in a covered rent-to-own transaction, without requiring
as a condition of the license, sale, or other provision of
the technology that the third party obtain consent and
provide notice as provided in Section II.A, above.

1.
NO DECEPTIVE GATHERING OF CONSUMER
INFORMATION

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, and its officers, agents, servants,
employees, and all persons or entities in active concert or
participation with it who receive actual notice of this order, by
personal service or otherwise, in connection with using, selling,
licensing, or otherwise providing any hardware, software,
application, program, or other device, is hereby permanently
restrained and enjoined from making, or assisting others to make,
any false representation or depiction in any notice, prompt screen,
or other software application appearing on the screen of any
computer that results in gathering information from or about a
consumer, including without limitation location information.

V.
PROTECTION OF DATA

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, and its officers, agents, servants,
employees, and all persons or entities in active concert or
participation with it who receive actual notice of this order, by
personal service or otherwise, shall:

A. Delete or destroy all user data, if any, previously
gathered using any monitoring or geophysical location
tracking technology that does not comply with Parts I,
II, and III of this Order, unless such action is otherwise
prohibited by court order or other legal obligation; and
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B. Transfer data or information, if any, gathered by any
monitoring or  geophysical location tracking
technology from the computer upon which the
technology is installed to respondent’s server(s), and
from the respondent’s server(s) to any other computers
or servers only if such information is rendered
unreadable, unusable, or indecipherable during
transmission.

V.
NO MISREPRESENTATIONS ABOUT PRIVACY

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, and its officers, agents, servants,
employees, and all persons or entities in active concert or
participation with it who receive actual notice of this order, by
personal service or otherwise, in connection with using, selling,
licensing, or otherwise providing any hardware, software,
application, program, or other device, directly or indirectly, shall
not misrepresent, in any manner, expressly or by implication, the
extent to which respondent maintains and protects the security,
privacy, or confidentiality of any personal information gathered
from or about consumers.

VI.
DISTRIBUTION OF ORDER

IT IS FURTHER ORDERED that respondent must deliver a
copy of this order to all current and future principals, officers,
directors, and managers who have responsibilities related to the
subject matter of this order, and to all current and future
employees, agents, and representatives having responsibilities
relating to the subject matter of this order. Respondent shall
deliver this order to such current personnel within thirty (30) days
after service of this order, and to such future personnel within
thirty (30) days after the person assumes such position or
responsibilities. From each person to whom respondent delivers a
copy of this order, respondent must obtain a signed and dated
acknowledgment of receipt of this order, with any electronic
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signatures complying with the requirements of the E-Sign Act, 15
U.S.C. § 7001 et seq.

VII.
COMPLIANCE REPORTING

IT ISFURTHER ORDERED that:

A.

Respondent, and its successors and assigns, shall
within sixty (60) days after the date of service of this
order, and at such other times as the Commission may
require, file with the Commission a true and accurate
report, in writing, setting forth in detail the manner and
form in which they have complied with this order.
Within ten (10) days of receipt of written notice from a
representative of the Commission, they shall submit
additional true and accurate written reports.

Respondent, and its successors and assigns, shall
notify the Commission at least thirty (30) days prior to
any change in the corporation that may affect
compliance obligations arising under this order,
including, but not limited to, dissolution, assignment,
sale, merger, or other action that would result in the
emergence of a successor corporation; the creation or
dissolution of a subsidiary, parent, or related entity that
engages in any acts or practices subject to this order;
the proposed filing of a bankruptcy petition; or a
change in the corporate name or address. Provided,
however, that, with respect to any proposed change in
the corporation about which respondent learns less
than thirty (30) days prior to the date such action is to
take place, the respondent shall notify the Commission
as soon as 1is practicable after obtaining such
knowledge.

Unless otherwise directed by a representative of the
Commission, all notices required by this Part shall be
sent by overnight courier (not the U.S. Postal Service)
to the Associate Director for Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue NW, Washington, DC 20580,
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with the subject line DesignerWare, LLC, File No.
1123151. Provided, however; that, in lieu of overnight
courier, notices may be sent by first class mail, but
only if an electronic version of each such notice is
contemporaneously sent to the Commission at
DEbrief@ftc.gov.

VIII.
RECORDKEEPING

IT IS FURTHER ORDERED that respondent shall, for five
(5) years after the last date of any act or practice covered by Parts
I — V of this Order, maintain and upon reasonable notice make
available to the Federal Trade Commission for inspection and
copying, any documents, whether prepared by or on behalf of
respondent, that:

A.

Comprise or relate to complaints or inquiries, whether
received directly, indirectly, or through any third party,
concerning any monitoring or geophysical tracking
technologies sold, licensed, or otherwise provided to
any third party for use in connection with any covered
rent-to-own transaction, and any responses to those
complaints or inquiries;

Are reasonably necessary to demonstrate full
compliance with each provision of this order,
including but not limited to, all documents obtained,
created, generated, or which in any way relate to the
requirements, provisions, or terms of this order, and all
reports submitted to the Commission pursuant to this
order;

Contradict, qualify, or call into question respondent’s
compliance with this order; or

Acknowledge receipt of this order obtained pursuant to
Part VL.
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IX.
TERMINATION OF ORDER

This Order will terminate on April 11, 2033, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the Order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this Order that terminates in less than
twenty (20) years;

B. This Order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that respondent did not violate any provision of the
Order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the Order will terminate according to this Part as
though the complaint had never been filed, except that the Order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission, Commissioner Wright not participating.

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“Commission” or “FTC”)
has accepted, subject to final approval, consent agreements from
the following respondents: DesignerWare, LLC; Timothy Kelly,
and Ronald P. Koller, individually and as officers of
DesignerWare, LLC; Aspen Way Enterprises, Inc.; Watershed
Development Corp.; Showplace, Inc., d/b/a Showplace Rent-to-
Own; J.A.G. Rents, LLC, d/b/a ColorTyme; Red Zone, Inc., d/b/a
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ColorTyme; B. Stamper Enterprises, Inc., d/b/a Premier Rental
Purchase; and C.A.L.M. Ventures, Inc., d/b/a Premier Rental
Purchase.

The proposed consent orders have been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreements and the comments received, and will
decide whether it should withdraw from any of the agreements
and take appropriate action or make final the agreements’
proposed orders.

Timothy Kelly and Ronald Koller founded and co-owned
DesignerWare, LLC, a small software company that designed and
licenses a single product, PC Rental Agent. Mr. Koller ended his
association with DesignerWare in March 2012. PC Rental Agent
is exclusively marketed to rent-to-own (“RTO”) stores. RTO
stores rent to consumers a variety of household items, including
personal computers. PC Rental Agent is designed to assist RTO
stores in tracking and recovering rented computers. Its chief
function is a “kill switch,” a program that can be used by a store
to render a computer inoperable if the consumer renter is late or
defaults on payments or if the computer is stolen. PC Rental
Agent also offers a wiping feature that permits RTO stores to
quickly erase the hard drives of computers prior to re-renting
them to consumers.

Through PC Rental Agent, which RTO store licensees
installed on rented computers, DesignerWare also provided access
to “Detective Mode.” Detective Mode was a software application
embedded in the PC Rental Agent program. At the request of an
RTO store, DesignerWare would remotely complete the Detective
Mode installation process on an individual computer and activate
“the Detective.” Detective Mode wou