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This consent order addresses the $860 million acquisition by Lonestar
Acquisition Sub, Inc., a wholly-owned subsidiary of CoStar Group, Inc., of
certain assets of LoopNet, Inc. The complaint alleges that the acquisition, if
consummated, would violate Section 7 of the Clayton Act and Section 5 of the
Federal Trade Commission Act by eliminating actual, direct, and substantial
competition between CoStar and LoopNet, and between CoStar and Xceligent,
Inc., increasing the likelihood that CoStar will exercise market power
unilaterally in the provision of commercial real estate listings databases and
information services. The consent order requires the divestiture of certain
LoopNet data to Xceligent and LoopNet’s interest in Xceligent to DMG
Information, Inc.

Participants

For the Commission: Rebecca P. Dick, Jessica S. Drake, J.
Thomas Greene, Mara M. Grobins, Ashley M. Masters, Jeffrey S.
Oliver, Justin Stewart-Teitelbaum, and Michelle A. Wyant.

For the Respondents: Kevin J. Arquit and Aimee Goldstein,
Simpson Thacher & Bartlett LLP; Arthur Burke and Michael N.
Sohn, Davis Polk & Wardwell LLP.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by the Act, the
Federal Trade Commission (“Commission”), having reason to
believe that Respondents CoStar Group, Inc. and Lonestar
Acquisition Sub, Inc. (collectively “CoStar”), and LoopNet, Inc.
(“LoopNet”) have entered into an acquisition agreement that
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constitutes a violation of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 8 45, and which, if
consummated, would violate Section 7 of the Clayton Act, as
amended, 15 U.S.C. 8 18 and Section 5 of the Federal Trade
Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges as follows:

I. RESPONDENTS

1. CoStar Group, Inc. is the largest provider of Commercial
Real Estate (“CRE”) information services in the United States. It
provides a proactively researched listings database with
nationwide coverage. CoStar is a publicly held, for-profit
corporation, existing and doing business under and by virtue of
the laws of the state of Delaware, with its office and principal
place of business located at 1331 L Street, NW, Washington, DC
20005. CoStar maintains an online CRE listings database
containing approximately 1.5 million active sale and lease
listings. It provides information services covering approximately
4.2 million CRE properties across the United States. CoStar also
maintains CRE listings and information for properties located in
the United Kingdom and France. CoStar’s historic strength and
its current value propositions lie primarily in its uniquely
comprehensive information services products. Indeed, many CRE
brokers today require CoStar information services products in
order to conduct their businesses.

2. Lonestar Acquisition Sub, Inc. is a wholly-owned
subsidiary of CoStar Group, Inc., existing and doing business
under and by virtue of the laws of the state of Delaware, with its
office and principal place of business located at 1331 L Street,
NW, Washington, DC 20005.

3. LoopNet, Inc. operates the most heavily trafficked CRE
listings database in the United States. It provides CRE
information services with nationwide scope. LoopNet is a
publicly held, for-profit corporation, existing and doing business
under and by virtue of the laws of the state of Delaware, with its
office and principal place of business located at 185 Berry Street,
Suite 4000, San Francisco, CA 94107. LoopNet maintains an
online CRE listings database containing approximately 820,000
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active sale and lease listings. It provides information services
covering more than 27 million CRE properties across the United
States.  LoopNet’s historic strength and its current value
propositions lie primarily in its vast listings database that provides
broad exposure to user-input CRE availabilities. LoopNet also
has a significant preferred ownership interest in Xceligent, Inc.
(“Xceligent”), a third provider of CRE information services and
listings databases with a business model that closely resembles
CoStar’s. Xceligent maintains an online CRE listings database
and provides information services for properties in various
regions of the United States. Today, LoopNet provides Xceligent
with funding and information to aid Xceligent in expanding its
geographic scope. In recent years and in part aided by its
relationship with Xceligent, LoopNet has converged into CoStar’s
historic area of dominance, information services.

1. JURISDICTION

4. Respondents and each of their relevant operating
subsidiaries are, and at all relevant times have been, engaged in
activities in or affecting “commerce” as defined in Section 1 of
the Clayton Act, 15 U.S.C. 8 12, and Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.

I1l. THE PROPOSED ACQUISITION

5. Pursuant to an Agreement and Plan of Merger dated April
27, 2011, CoStar proposes to acquire all of LoopNet’s common
stock in exchange for cash and stock considerations. The
transaction represents a total equity value of $860 million. The
proposed acquisition of LoopNet’s common stock includes
LoopNet’s ownership interest in Xceligent.

IV. RELEVANT MARKETS

6. The relevant lines of commerce in which to analyze the
effects of the proposed acquisition are: (a) CRE listings
databases; and (b) CRE information services. These services have
a geographic dimension: suppliers offer listings and information
services covering defined areas which can be local, regional, or
national in scope.
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7. These services are often supplied and sold by phone and
over the Internet, and the geographic scope of the relevant market
is global, notwithstanding the more limited geographic scope of
the services themselves.

V. STRUCTURE OF THE MARKETS

8. CRE listings databases provide two-sided online
catalogues of CRE availabilities, allowing users simultaneously to
publish and to search for CRE space available for sale and for
lease. CRE industry participants require access to listings
databases in order to publicize and locate available properties to
meet their clients’ needs.

9. CRE information services provide CRE industry
participants with the in-depth information about specific
properties necessary for accurate evaluation of potential
transactions. CRE information services allow users to access in-
depth information about specific properties and to compare
similar properties based on location and value.

10. Some CRE listings database and information services
customers require a narrowly defined set of listings and
information covering a single metropolitan area. Others require
broader coverage and demand a product with regional or national
scope.

11. While providing products with differing focuses and
strengths, CoStar and LoopNet today are the largest national
providers of CRE listings databases and information services both
in terms of comprehensiveness of coverage and of geographic
scope. CoStar and LoopNet are the first and second choices for
many U.S. CRE listings databases and information services
customers, including CRE brokers, owners, and institutional
investors.

12. Xceligent provides CRE |listings databases and
information services covering 33 metropolitan areas. Xceligent is
a significant competitor to CoStar in the areas where it is present,
and the closest competitive alternative to CoStar for many U.S.
CRE listings database and information services customers.



COSTAR GROUP, INC. 217

Complaint

VI. EFFECTS OF THE ACQUISITION

13. The effects of the acquisition, if consummated, may be to
substantially lessen competition in the relevant markets by, among
other things: (a) eliminating actual, direct, and substantial
competition between CoStar and LoopNet and between CoStar
and Xceligent; and (b) increasing the likelihood that CoStar will
exercise market power unilaterally.

VII. ENTRY CONDITIONS

14. Post-acquisition, entry or expansion into the relevant
markets would not be timely, likely, or sufficient in scope to deter
or negate the anticompetitive effects of the proposed acquisition.

VI VIOLATIONS CHARGED

15. The agreement described in Paragraph 5 constitutes a
violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45.

16. The acquisition described in Paragraph 5, if consummated,
would constitute a violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this twenty-ninth day of August,
2012 issues its Complaint against Respondents.

By the Commission, Commissioner Ohlhausen not
participating.
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DECISION AND ORDER
[Redacted Public Version]

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by
Respondent CoStar Group, Inc., and Respondent Lonestar
Acquisition Sub, Inc., of Respondent LoopNet, Inc., and
Respondents having been furnished thereafter with a copy of a
draft Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondents with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 8§ 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, and having carefully
considered the comments received from interested persons, and
having modified the Decision and Order in certain respects, now
in further conformity with the procedure described in Commission
Rule 2.34, 16 C.F.R. § 2.34, the Commission hereby makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”):

1. CoStar Group, Inc. is a corporation organized, existing
and doing business under and by virtue of the laws of
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the state of Delaware, with its office and principal
place of business located at 1331 L Street, NW,
Washington, DC 20005.

2. Lonestar Acquisition Sub, Inc. is a wholly-owned
subsidiary of CoStar Group, Inc., and is a corporation
organized, existing and doing business under and by
virtue of the laws of the state of Delaware, with its
office and principal place of business located at 1331 L
Street, NW, Washington, DC 20005.

3. LoopNet, Inc. is a corporation organized, existing and
doing business under and by virtue of the laws of the
state of Delaware, with its office and principal place of
business located at 185 Berry Street, Suite 4000, San
Francisco, CA 94107.

4. The Commission has jurisdiction over the subject
matter of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER
l.
Definitions

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

DEFINITIONS OF PERSONS
A. “Commission” means the Federal Trade Commission.

“CoStar” or “Respondent CoStar” means CoStar
Group, Inc., its directors, officers, employees, agents,
representatives, predecessors, successors, and assigns;
and its joint ventures, subsidiaries, divisions, groups
and affiliates controlled by CoStar Group, Inc., and the
respective directors, officers, employees, agents,
representatives, predecessors, successors, and assigns
of each. After the Acquisition Date, CoStar includes
LoopNet.



220

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 154

Decision and Order

“DMGI” means DMG Information, Inc., a corporation
organized, existing, and doing business under and by
virtue of the laws of Delaware, with its offices and
principal place of business located at 3 Stamford
Landing, Suite 400, 46 Southfield Avenue, Stamford,
CT 06902.

“LoopNet” or “Respondent LoopNet” means LoopNet,
Inc., its directors, officers, employees, agents,
representatives, predecessors, successors, and assigns;
and its joint ventures, subsidiaries, divisions, groups
and affiliates controlled by LoopNet, Inc., and the
respective directors, officers, employees, agents,
representatives, predecessors, successors, and assigns
of each.

“Lonestar” or “Respondent Lonestar” means Lonestar
Acquisition Sub, Inc., its directors, officers,
employees, agents, representatives, predecessors,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates controlled
by Lonestar Acquisition Sub, Inc., and the respective
directors, officers, employees, agents, representatives,
predecessors, successors, and assigns of each.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, joint venture, or other
business or governmental entity, and any subsidiaries,
divisions, groups or affiliates thereof.

“Xceligent” means Xceligent, Inc., a corporation,
organized, existing, and doing business under and by
virtue of the laws of the state of Missouri, with its
office and principal place of business located at 4231
S. Hocker Dr., Building 13, Independence, MO 64055.

GENERAL DEFINITIONS

“Acquirer” means DMGI or any other Person
approved by the Commission to acquire the Xceligent
Interest and the LoopNet Assets.
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“Acquisition” means the proposed acquisition of
LoopNet, Inc., by Respondent CoStar pursuant to an
Agreement and Plan of Merger dated April 27, 2011,
among LoopNet, Inc., CoStar Group, Inc., and
Lonestar Acquisition Sub, Inc.

“Acquisition Date” means the date the Acquisition
closes and is consummated.

“Commercial Real Estate” or “CRE” means land or
real property in the United States, with or without any
structures, fixtures, or other improvements of any kind,
used at any time, suitable for use, or offered for sale or
lease solely or primarily for retailing, manufacturing,
shipping, governmental, the exploitation of natural
resources, commercial, or business purposes of any
kind. Commercial Real Estate includes residential
structures containing five or more units used as short-
term residences (e.g., hotels and motels) or as long-
term residences (e.g., condominium and apartment
buildings).

“Commercialsearch.com” means a domain name
currently assigned to LoopNet under the rules of the
International Corporation for Assigned Names and
Numbers, and the rights in such domain name
appurtenant to such assignation, but not the content or
files associated with such domain name.

“CoStar Competitor” means any Person (other than
Respondents) who regularly markets, sells, or licenses
CRE Listings or CRE Information; provided, however,
a Person that supplies CRE Listings or CRE
Information as part of such Person’s CRE brokerage or
appraisal services shall not be considered a CoStar
Competitor.

“CoStar Database” means an organized collection of
CRE Listings or CRE Information owned solely by
Respondent CoStar (including such materials as may
be licensed from third parties) supporting CoStar’s
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CRE Product Offerings, whether stored digitally,
electronically, magnetically, or in any other format.

“CoStar Sales Market” means each CoStar sales
market listed on Appendix A.

“CRE Information” means information or databases
containing property-level information (e.g.,
information about specific real property or structures)
about Commercial Real Estate gathered and made
available primarily to enable users to locate, research,
or evaluate Commercial Real Estate. CRE Information
includes, but is not limited to, Commercial Real Estate
addresses, the prices at which property has been
offered for lease or sale, the prices at which
comparable property has been offered, leased or sold
in the past, lease histories, property descriptions,
detailed floor plans, photographs, tenant history, and
vacancy rates. CRE Information does not include (i)
Commercial Real Estate market analyses, market
forecasts, or market projections prepared based upon
the information gathered concerning Commercial Real
Estate, (ii) software applications or products (and any
related software integration services) offered for sale
or lease, or sold or leased separately, from data relating
to Commercial Real Estate. CRE Information does not
include information or databases relating to the rental
or leasing of residential units in residential structures
containing five or more residential units, or the sale of
individual units in such structures, which information
or databases are not used by purchasers or sellers (or
agents for purchasers or sellers) of residential
structures containing five or more residential units to
locate, research, or evaluate Commercial Real Estate,
or to list Commercial Real Estate for sale or lease.

“CRE Listings” means the information or a collection
of information concerning Commercial Real Estate
available for lease or for sale. CRE Listings includes,
but is not limited to, Commercial Real Estate
addresses, price information, square footage,
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photographs, narrative descriptions of the property,
and Representative’s contact information.

“CRE Product Offerings” means the offering, sale,
lease, licensing, or other provision of data or other
information from or constituting databases containing
CRE Listings or CRE Information, and services and
product support relating primarily to the offering, sale,
lease or other provision of CRE Listings or CRE
Information. CRE Product Offerings shall be defined
as CosStar Property, CoStar COMPS, CoStar Tenant,
LoopNet Premium Lister, and LoopNet Premium
Searcher, and any modified or successor versions of
those products (regardless of their names) that, in
whole or in part, are functionally equivalent or
substantially similar to them.

“Currently Restricted Customer” means the Customers
described on Confidential Appendix B.

“Customer” means any Person who purchases, leases,
licenses, subscribes to, or otherwise acquires a right to
use one or more CRE Product Offerings marketed,
sold, licensed, or otherwise made available by
Respondents.

“Customer Contract(s)” means any oral or written
agreement between Respondents and any other Person
for the sale, lease, license, subscription to, or other
authorized use of one or more CRE Product Offerings
marketed, sold, licensed, or otherwise made available
by Respondents.

“Divestiture Agreement(s)” means:

1. The Purchase Agreement between Xceligent, Inc.,
Xceligent Holdings, Inc., DMG Information, Inc.,
and CoStar Group, Inc. (dated March 28, 2012), or
any other agreement(s) approved by the
Commission that effectuate the divestiture of the
Xceligent Interest and the LoopNet Assets as
required by this Order; or,
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2. Any other agreements between or among the
Respondents, the Divestiture Trustee, and an
Acquirer approved by the Commission that
effectuate the divestiture of the Xceligent Interest
and the LoopNet Assets as required by this Order.

“Divestiture Date” means the date the Divestiture
required by this Order is completed.

“Divestiture Trustee” means the trustee appointed by
the Commission pursuant to the relevant provisions of
this Order.

“Divestiture  Trustee  Agreement” means any
agreement between Respondents and the Divestiture
Trustee approved by the Commission pursuant to the
relevant provisions of this Order.

“Future Restricted Customer” means a Customer
having a Customer Contract in effect at any time after
the date the Agreement Containing Consent Order is
executed by any one of the Respondents that:

1. Permits the Customer to receive a data extract or
the right to maintain data from a CoStar Database
in the Customer’s database; and,

2. Conditions, restricts, or otherwise limits the
Customer in a manner consistent with this Order
from providing or furnishing CRE Information or
CRE Listings derived independently from the
CoStar Database to a CoStar Competitor.

“Intellectual Property” means any type of intellectual
property, including all rights to intellectual property
owned by any third party, and including without
limitation, copyrights, trademarks, domain names,
trade dress, trade secrets, customer data, customer lists,
techniques, data, inventions, patents, practices,
methods and other confidential know-how and
proprietary technical, business, financial, research, or
development information.
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“LoopNet Assets” means:

1. All of LoopNet’s rights, title, and interest in
Commercialsearch.com; and,

2. LoopNet Customer Data.

“LoopNet Customer Data” means a copy of an
electronic data compilation transferable via an internet
download, external hard drive, or some other
technically feasible and commercially reasonable
manner compatible with the information technology
systems of Respondents, the Acquirer, and Xceligent
that includes, for each of the geographic areas listed on
Confidential Appendix C:

1. The customer or company name, street address,
phone number, and name of a natural Person who
is a contact for each Person who has entered,
updated, imported, or electronically modified from
January 1, 2009, to the Divestiture Date listings for
the sale or lease of Commercial Real Estate in any
database created, maintained, marketed, or sold by
LoopNet on LoopNet.com, but not including
listings solely maintained on LandAndFarm.com,
LandsOfAmerica.com, Cityfeet.com,
BizBuySell.com, and BizQuest.com; and,

2. The number (e.g., quantity) of the listings, by
customer and by listing type (e.g., office,
industrial, mixed-use), that have been entered,
updated, imported, or electronically modified from
January 1, 2009, to the Divestiture Date in any
database created, maintained, marketed, or sold by
LoopNet on LoopNet.com, but not including
listings solely maintained on LandAndFarm.com,
LandsOfAmerica.com, Cityfeet.com,
BizBuySell.com, and BizQuest.com.

“Monitor” means any Monitor appointed by the
Commission pursuant to the relevant provisions of this
Order.
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“Monitor Agreement” means any agreement between
Respondents and the Monitor approved by the
Commission pursuant to the relevant provisions of this
Order.

“Non-Competition Restriction” means any contractual
provision, or any restriction based on or arising from
common law, that directly or indirectly restricts the
ability or legal right of a Potential Employee to:

1. Accept employment or enter into an agency
relationship with the Acquirer or Xceligent; or,

2. Otherwise participate, directly or indirectly, in any
business of the Acquirer or Xceligent.

“Non-Represented Property” means Commercial Real
Estate for which a Person does not act, or in the prior
48 months has not acted, as a Representative.

“Non-Solicitation Restriction” means any contractual
provision, or any restriction based on or arising from
common law, that directly or indirectly restricts the
ability or legal right of a Potential Employee to solicit,
to provide any services or information (other than
Respondent Confidential Information) to, to receive
any information from, or otherwise contact any past,
current, future, or potential customer, supplier, agent,
or employee of the Acquirer or Xceligent.

“Order Date” means the date this Order becomes final.

“Potential Employee(s)” means all Persons employed
by Respondent LoopNet at any time between April 27,
2011, and the Divestiture Date, but not including those
Persons listed on Confidential Appendix D to this
Order.

“REApplications” means the web-based software
marketed, leased or sold to customers as
REApplications and used by them for managing
market research (including property inventory),
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listings and comparables, commissions, customer
relationships, project tracking, and transactions.

“Record Keeping Requirements” means, with respect
to any CRE Listings or CRE Information relating to
Non-represented Property provided by a Customer to a
CoStar Competitor, a log or other record certified by
the Customer that includes:

1. The source and manner of collection of the CRE
Listings or CRE Information;

2. The date(s) the information was gathered and the
name of the Person who gathered it;

3. A copy of the CRE Listings or CRE Information
provided to the CoStar Competitor; and,

4. The name of the CoStar Competitor to whom the
CRE Listings or CRE Information was provided
and the date it was provided.

“Relevant Information” means any knowledge or
information that directly or indirectly relates to the:

1. Collection, organization, or research of CRE
Listings or CRE Information;

2. Marketing or sale of CRE Listings or CRE
Information; or,

3. The business of LoopNet.

Provided, however, Relevant Information does not
include:

a. Any electronic, magnetic, or  paper
reproduction, or copy in any format, of all or
any part of any CRE Listings or CRE
Information  database owned solely by
LoopNet; or,

b. Respondent Confidential Information.
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“Relevant Person” means any Potential Employee:

1.

Who has accepted an offer of employment from, or
entered into an agency relationship with, the
Acquirer or Xceligent at any time between the date
the Agreement Containing Consent Order was
signed and six (6) months after the Order Date; or

Whose employment has been terminated by
Respondents, at any time between the date the
Agreement Containing Consent Order was signed
and six (6) months after the date this Order
becomes final, and who has accepted an offer of
employment from, or entered into an agency
relationship with, the Acquirer or Xceligent.

“Relevant Restriction” means any:

1.
2.
3.

Non-Competition Restriction;
Non-Solicitation Restriction; and,

Restriction On The Use Of Relevant Information
In Memory.

“Representative” means a Person who has been
retained, whether exclusively or jointly with other
Persons:

1.

To act as an agent to market the lease or sale of
Commercial Real Estate, or to identify or negotiate
with Persons interested in leasing or purchasing
Commercial Real Estate, as a listing agent or
broker; or,

To act as an agent to manage or operate all or any
portion of Commercial Real Estate.

“Represented Property” means Commercial Real
Estate for which a Person acts, or in the prior 48
months has acted, as a Representative.
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“Respondent Confidential Information” means any
material, non-public information of Respondents
relating to patents, technologies, processes, and future
or planned products, or corporate-level marketing
methods, business plans, and business strategies,
including:

1.

4.

Design  structure,  technical  specifications,
databases, software structure, sequence and
organization, and software source code related to
LoopNet’s proprietary CRE listings search and
display database technology;

Design  structure,  technical  specifications,
databases, software structure, sequence and
organization and software source code related to
LoopNet’s proprietary models used in search
engine marketing and search engine optimization;
and,

Design  structure,  technical  specifications,
databases, software structure, sequence and
organization and software source code related to
LoopNet’s proprietary models used to analyze
LoopNet’s community of users for the purpose of
identifying and scoring sales leads.

Without limiting the foregoing, Respondent
Confidential Information does not include
information of or relating to CRE Product
Offerings, past or present pricing, marketing
methods and practices, or sales methods and
practices used by Potential Employees in the
ordinary course of their duties in offering for lease
or sale, or leasing or selling, CRE Product
Offerings to Customers.

Provided, however, that Respondent Confidential
Information shall not include:

a. Information that is in the public domain;
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b. Information that is not in the public domain
when received by a Person and thereafter
becomes public through no act or failure to act
by the Person who received it;

c. Information that a Person develops or obtains
independently, without violating any applicable
law or this Order; and,

d. Information that becomes known to
Respondents from a third party not in breach of
applicable law or a confidentiality obligation
with respect to the information.

“Restricted Customer” means all Currently Restricted
Customers and all Future Restricted Customers.

“Restriction On The Use Of Relevant Information In
Memory” means any contractual provision, or any
restriction based on or arising from common law, that
directly or indirectly restricts the ability or legal right
of a Potential Employee to use Relevant Information:

1. Obtained by the Potential Employee at any time
that the Potential Employee was an officer,
director, employee, or agent of LoopNet; and,

2. Retained by the Potential Employee only in his or
her memory after ceasing to be an officer, director,
employee, or agent of LoopNet.

“Xceligent Confidential Information” means any
material non-public information relating to Xceligent
either prior to or after the Divestiture Date, including,
but not limited to, all customer lists, price lists,
marketing methods, patents, technologies, processes,
future or planned products or business strategies, or
other trade secrets, and that is:

1. Obtained by Respondents prior to the Acquisition
Date; or,



WW.

COSTAR GROUP, INC. 231

Decision and Order

2. Obtained by Respondents after the Acquisition
Date, in the course of performing Respondents’
obligations under this Order or under any
agreement with an Acquirer.

Provided, however, that Xceligent Confidential
Information shall not include:

a. Information that is in the public domain when
received by Respondents;

b. Information that is not in the public domain
when received by Respondents and thereafter
becomes public through no act or failure to act
by Respondents;

c. Information that Respondents develops or
obtains independently, without violating any
applicable law or this Order; and

d. Information that becomes known to
Respondents from a third party not in breach of
applicable law or a confidentiality obligation
with respect to the information.

“Xceligent Database” means an organized collection
of data owned solely by Xceligent (including the
materials licensed from third parties), whether stored
digitally, electronically, magnetically, or in any other
format.

“Xceligent Interest” means all of CoStar’s or
LoopNet’s right, title, and interest in Xceligent, Inc.

IT IS FURTHER ORDERED that:

A

Not later than five (5) calendar days after the
Acquisition Date, Respondents shall divest, absolutely
and in good faith, the Xceligent Interest and the
LoopNet Assets to DMGI pursuant to and in
accordance with the Divestiture Agreement.
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Provided, however, if Respondents have divested the
Xceligent Interest and the LoopNet Assets to DMGI
prior to the Order Date, and if at the time the
Commission determines to make this Order final and
effective the Commission notifies Respondents that
DMGI is not an acceptable acquirer of the Xceligent
Interest and the LoopNet Assets, then Respondents
shall immediately rescind the transaction with DMGI,
in whole or in part, as directed by the Commission,
and shall divest the Xceligent Interest and the LoopNet
Assets within five (5) months of the Order Date,
absolutely and at no minimum price, to an Acquirer
that receives the prior approval of the Commission and
in a manner that receives the prior approval of the
Commission.

Provided further, however, if Respondents have
divested the Xceligent Interest and the LoopNet Assets
to DMGI prior to the Order Date, and if at the time the
Commission determines to make this Order final and
effective the Commission notifies Respondents that the
manner of the divestiture is not acceptable, the
Commission may direct Respondents, or direct a
Divestiture Trustee, to effect such modifications to the
manner of divestiture of Xceligent Interest and the
LoopNet Assets as the Commission may determine are
necessary to satisfy the requirements of the Order.

The Divestiture Agreement:

1. May require the Acquirer to obtain Xceligent’s
consent that the Monitor may review and audit,
upon Respondent’s request and at Respondents’
sole cost and expense and not more than once per
six-month period, for a period ending on the fifth
anniversary of the Divestiture Date, the Xceligent
Database and the records supporting the Xceligent
Database for the purpose of confirming and
verifying that Xceligent has not obtained any CRE
Listings or CRE Information derived improperly
from any CoStar Database.



COSTAR GROUP, INC. 233

Decision and Order

Provided, however, that upon Respondents’ request
and at Respondents’ sole cost and expense, and in
the discretion of the Monitor in consultation with
the Commission’s staff, the Monitor may conduct
one additional audit per twelve-month period
consistent with the requirements above if
Respondents provide information and documents
to the Monitor sufficient to establish to the
satisfaction of the Monitor and the Commission’s
staff that there is good cause to believe that the
Xceligent Database contains any CRE Listings or
CRE Information derived improperly from any
CoStar Database.

Provided further, that if at Respondents’ request
the Acquirer obtains Xceligent’s consent for the
Monitor to review and audit the Xceligent
Database and the records supporting the Xceligent
Database as provided in Paragraph 11.B.1. above,
the Divestiture Agreement shall also require
Respondents to consent, upon the Acquirer’s or
Xceligent’s request and at the Acquirer’s or
Xceligent’s sole cost and expense and not more
than once per six-month period, for a period ending
on the fifth anniversary of the Divestiture Date, to
permit the Monitor to review and audit the CoStar
Database and the records supporting the CoStar
Database for the purpose of confirming and
verifying that Respondents have not obtained any
CRE Listings or CRE Information derived
improperly from any Xceligent Database.

Provided further, that upon the Acquirer’s or
Xceligent’s request and at the Acquirer’s or
Xceligent’s sole cost and expense, and in the
discretion of the Monitor in consultation with the
Commission’s staff, the Monitor may conduct one
additional audit per twelve-month period consistent
with the requirements above if the Acquirer or
Xceligent provides information and documents to
the Monitor sufficient to establish to the
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satisfaction of the Monitor and the Commission’s
staff that there is good cause to believe that the
CoStar Database contains any CRE Listings or
CRE Information derived improperly from any
Xceligent Database.

For a period of three (3) years following the
Divestiture Date, may require Respondents
(through another Person mutually acceptable to
Respondents and the Acquirer), upon the
Acquirer’s written request exercisable at such time
as Xceligent commences the marketing, sale, or
lease of CRE Product Offerings in each of the
geographic areas listed on Confidential Appendix
C, on a one-time per geographic area basis:

a. To prepare an email that provides notice that
Xceligent has or will commence the marketing
and sale of CRE Listings or CRE Information,
contains a brief description of the products that
Xceligent will offer, states the date that
Xceligent will begin offering those products,
and provides information reasonably sufficient
to permit Customers to contact Xceligent for
additional information or to request Xceligent
to contact the Customer; and,

b. To transmit, within thirty (30) days of
Respondents’ receipt of Xceligent’s written
request, one such email to each Person that
(before or after the Acquisition Date), at any
time within three (3) years prior to the date of
Xceligent’s written request, entered, updated,
imported, or electronically modified listings for
the sale or lease of Commercial Real Estate in
any database created, maintained, marketed, or
sold by LoopNet on LoopNet.com, but not
including listings solely maintained on
LandAndFarm.com, LandsOfAmerica.com,
Cityfeet.com, BizBuySell.com, and
BizQuest.com.
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Notwithstanding any term of the Divestiture
Agreement, Respondents shall divest, and transfer and
deliver to the Acquirer, the LoopNet Customer Data in
a form and manner that is consistent with the purposes
of the Order.

Respondents:

1. Shall, not fewer than thirty five (35) days prior to
the Acquisition Date, provide the Acquirer or
Xceligent with an opportunity to interview any one
or more of the Potential Employees in a manner
(including, but not limited to, interviewing any one
or more Potential Employees outside of the
presence of any employee or agent of Respondent
CoStar or Respondent LoopNet) sufficient to
enable the Acquirer or Xceligent to determine
whether to make offers of employment to them or
to enter into agency relationships with them.

Provided, however, that if Respondent divests the
Xceligent Interest and LoopNet Assets to DMGI
pursuant to Paragraph II.A., then such divestiture
shall satisfy the timing requirements of this
Paragraph 11.D.1.;

2. Shall, not fewer than twenty five (25) days prior to
the Acquisition Date, provide the Acquirer or
Xceligent with an opportunity, upon the request of
a Potential Employee, to review the personnel files
of all of the Potential Employees in a manner
sufficient to enable the Acquirer or Xceligent to
determine whether to make offers of employment
to any one or more of them.

Provided, however, that if Respondent divests the
Xceligent Interest and LoopNet Assets to DMGI
pursuant to Paragraph Il.A., then such divestiture
shall satisfy the timing requirements of this
Paragraph 11.D.2.;
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3. Shall not in any way, between the date the

Agreement Containing Consent Order was signed
and six (6) months after the date the Order
becomes final, prohibit, hinder, or interfere with:

a. The Acquirer or Xceligent making offers of
employment to, employing, or entering into
agency relationships with (including, but not
limited to, retention as independent contractors
or consultants), any one or more of the
Potential Employees; and,

b. Any one or more of the Potential Employees
accepting any offers of employment or entering
into agency relationships with the Acquirer or
Xceligent;

Shall provide all Potential Employees employed by
Respondent LoopNet as of the date the Agreement
Containing Consent Order is executed by
Respondent LoopNet with reasonable financial
incentives to continue in their positions until the
Divestiture Date. Such incentives shall include,
but are not limited to, a continuation of all such
employee benefits (including offering Potential
Employees the same employee benefits to
LoopNet’s employees prior to the Acquisition),
including regularly scheduled raises, bonuses, and
vesting of pension benefits (as permitted by law
and for Potential Employees covered by a pension
plan), offered by Respondents;

Shall waive, and not threaten to enforce or enforce
against any Relevant Person, the Acquirer,
Xceligent, or any customer or supplier of the
Acquirer or Xceligent, any Relevant Restriction
relating directly or indirectly to a Relevant Person;

6. Shall not;

a. For a period of one (1) year following the date
upon which each Potential Employee becomes
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an employee of the Acquirer or Xceligent,
directly or indirectly, solicit or otherwise
attempt to induce any such Potential Employee
to terminate his or her employment with the
Acquirer or Xceligent; and,

b. For a period of one (1) year following the
Divestiture Date, directly or indirectly, solicit
or otherwise attempt to induce any employee of
the Acquirer or Xceligent to terminate his or
her employment with the Acquirer or
Xceligent;

Provided, however, Respondents may:

i.  Advertise for employees in newspapers,
trade publications or other media, or engage
recruiters to conduct general employee
searches for employees, in each either case
not targeted specifically at employees of
the Acquirer or Xceligent; and,

ii.  Hire Potential Employees who become
employees of the Acquirer or Xceligent, or
other employees of the Acquirer or
Xceligent, who apply for employment with
Respondents, so long as such employees
were not solicited by Respondents in
violation of this Order;

Provided further, that this Paragraph shall not
prohibit Respondents from making offers of
employment to or employing Persons: (i) who were
Potential Employees and who became employees
of the Acquirer or Xceligent; or, (ii) who were
employees of the Acquirer or Xceligent, if the
Acquirer or Xceligent has notified Respondents the
Acquirer or Xceligent has terminated the
employment of such Person; and,

Shall not threaten to seek or seek any damages or
injunctive relief against any Relevant Person, the
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Acquirer, Xceligent, or any customer or supplier of
the Acquirer or Xceligent for the violation of any
Relevant Restriction relating directly or indirectly
to a Relevant Person.

E. Respondents shall not seek, directly or indirectly,
pursuant to any dispute resolution mechanism
incorporated in any Divestiture Agreement or in this
Order, a decision the result of which would be
inconsistent with the terms or achieving the purposes
of this Order.

F. Respondents shall comply with all terms of the
Divestiture  Agreement, and any breach by
Respondents of any term of the Divestiture Agreement
shall constitute a violation of this Order. If any term
of the Divestiture Agreement varies from the terms of
this Order (“Order Term”), then to the extent that
Respondents cannot fully comply with both terms, the
Order Term shall determine Respondents’ obligations
under this Order. Any modification of the Divestiture
Agreement, without the prior approval of the
Commission, or any failure to meet any material
condition precedent to closing (whether waived or
not), shall constitute a failure to comply with this
Order.

G. The purpose of the divestiture of the Xceligent Interest
and the LoopNet Assets is to preserve Xceligent as an
independent, viable, and effective competitor in the
relevant markets in which Xceligent was engaged at
the time of the announcement of the Acquisition, to
facilitate Xceligent’s expansion of its product line and
its geographic coverage, and to remedy the lessening
of competition resulting from the Acquisition as
alleged in the Commission’s Complaint.

IT IS FURTHER ORDERED that, acting directly or
indirectly, or through any corporate or other device, in connection
with the actual or potential marketing, sale, or other provision of
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CRE Listings or CRE Information, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act:

A.

For five (5) years after the Order Date, Respondents
shall cease and desist from inviting, entering into,
implementing, continuing, enforcing, or attempting or
threatening thereto, any existing or future oral or
written condition, requirement, policy, agreement,
contract or understanding (in effect on the Order Date
or that goes into effect after the Order Date) with any
Customer that:

1. Directly or indirectly prohibits or restricts a
Customer from providing any CoStar Competitor
(including, but not limited to, the Acquirer and
Xceligent) CRE Listings or CRE Information that
relates to Represented Property or Non-represented
Property, which CRE Listings or CRE Information
was obtained or derived by the Customer from a
source other than a CoStar Database.

Provided, however, that Respondents may condition its
agreement to any written contract or contractual
amendment with a Restricted Customer on such
Restricted Customer’s agreement that the contract
include provisions that:

a. Prohibit such Restricted Customer from
downloading or otherwise providing all or any
portion of a CoStar Database to any Person;
and,

b. Prohibit such Restricted Customer from
entering into any written or oral agreement or
understanding with any CoStar Competitor to
employ, retain, or otherwise make available to
the CoStar Competitor on a regular or recurring
basis any employees or agents of the Restricted
Customer for the purpose of gathering or
collecting and providing to the CoStar
Competitor any CRE Information or CRE
Listings;
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c. Require such Restricted Customer to comply
with Record Keeping Requirements for Non-
represented Properties provided to any CoStar
Competitor; and,

d. Require such Restricted Customer to permit the
Monitor to review and audit, at Respondents’
sole expense and cost and no more than once
each calendar quarter, such Restricted
Customers’ compliance with the requirements
of Paragraph H1.A.1.(i)—(iii) above;

Provided, however, Respondents shall not require the
Restricted Customer to provide the Respondents with
any information or conclusions directly or indirectly
relating to any review or audit of any Person
conducted by the Monitor;

2. Directly or indirectly prohibits a Customer from
subscribing to any service provided by, or
purchasing access to any database containing CRE
Listings or CRE Information from, a CoStar
Competitor;

3. Directly or indirectly prohibits or otherwise
restricts a Customer from purchasing a passive
ownership or equity interest of up to twenty
percent (20%) in a CoStar Competitor.

Provided, however, Respondents may prohibit or
restrict a Customer from participating in the
management (other than voting its shares of stock in
any corporation or exercising its rights as a limited
partner of a limited partnership) of a CoStar
Competitor.

Provided further, Respondents may require that any
Customer purchasing a passive ownership or equity
interest of more than ten percent (10%) and less than
twenty percent (20%) in a CoStar Competitor enter
into a written agreement that requires such Customer
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to adhere to the provisions stated in Paragraph
I11.A.1.(i)—(iv) above; and,

4.

Directly or indirectly prohibits a Customer from
publicly endorsing or recommending that Persons
subscribe to any service provided by, or purchase
access to any database containing CRE Listings or
CRE Information from, a CoStar Competitor.

For five (5) years after the Order Date, Respondents
shall:

1.

Allow each Customer who is a party to a Customer
Contract, written agreement, contract or
understanding (whether in effect on or after the
Order Date) having a term longer than one (1) year
the right, on a one-time basis, for no or any cause,
without payment or penalty of any kind, to
terminate the Customer Contract, written
agreement, contract, or understanding by
delivering to Respondents a written notice of the
Customer’s intent to terminate at least one (1) year
prior to the effective date of termination;

Include in any Customer Contract, written
agreement, contract or understanding executed or
formed after the Order Date a right of termination
consistent with Paragraph 111.B.1.; and,

Not modify its usual and customary practices and
policies relating to the terms or periodic renewal
cycle of Customer Contracts (including, but not
limited to, adopting practices or policies that result
in either, (i) a significant increase in the number of
Customer Contracts having terms longer than one
(1) year; or, (ii) a significant increase in the
number of Customer Contracts expiring in the
same calendar quarter), in either case with the
intent or effect of significantly reducing the
number of Customers or other Persons for which a
CoStar Competitor commencing business in a
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geographic area can compete for the sale, lease, or
license of CRE Listings or CRE Information.

For five (5) years after the Order Date, Respondents
shall not suspend or terminate the provision of CRE
Listings or CRE Information pursuant to a Customer
Contract:

1. Without the Customer’s consent;

Provided, however, where explicitly provided by the
Customer Contract, Respondents may, without
obtaining the Customer’s consent, suspend or
terminate the provision of CRE Listings or CRE
Information to natural Persons who: (a) cease to be
employees or agents of a Customer; or (b) provide or
otherwise allow other natural Persons to use their
assigned user names and passwords to access a CRE
Product Offering; or,

2. Without obtaining an order or injunction issued by
a state or federal court or an arbitrator and
providing written notice to the Monitor; or,

3. Unless:

a. The Respondents have made a good faith
determination (and created and retained a
written record in reasonable detail of that
determination) that the Customer is violating,
or is engaged in a current pattern of repeated
violations, of the Intellectual Property or use
restrictions of the Customer Contract;

b. The Respondents first provide a copy of the
written record of its good faith determination to
the Monitor;

c. The Respondents agree, no more than two (2)
calendar days after suspension or termination:
(i) to meet in person at the Customer’s
principal place of business; or, (ii) to
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participate in a telephone call with the
Customer to discuss and attempt in good faith
to resolve Respondents’ objections to the
conduct by the Customer that the Respondents
contend violates the Customer Contract;

d. The Respondents, no more than five (5)
calendar days after any meeting or telephone
call with the Customer, notify the Customer
and Monitor whether Respondents continue to
believe that the Customer’s conduct (or refusal
to agree not to resume conduct) violates the
Customer Contract, and if Respondents do not
so believe, Respondents restore provision of
CRE Listings or CRE Information to the
Customer as promptly as practicable; and,

e. If the Respondents agree that it terminated the
provision of CRE Listings or CRE Information
to the Customer without just cause,
Respondents, in addition to any other remedy
available to the Customer, provide the
Customer with a double credit for the time that
service was terminated or suspended.

Provided, however, that if the Customer disagrees with
Respondents’ determination it reserves the right to
bring its grievance to the Monitor for further review;
or,

4. For alleged breach of the Customer’s obligation to
make payment under the Customer Contract,
unless:

a. Respondents have delivered to the Customer
(and, if known, to its legal counsel) a notice of
default of the Customer’s payment obligation,
provided to the Customer a commercially
reasonable opportunity to cure the default, and
the Customer has failed to cure the default;
and,
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b. Respondents have provided reasonable written
notice to the Customer (and, if known, to its
legal counsel) that Respondents will suspend or
terminate the provision of CRE Listings or
CRE Information no less than five (5) business
days before suspension or termination.

For five (5) years after the Order Date, Respondents
shall allow, and each currently existing or future
written agreement, contract or understanding with any
Customers shall provide that, any Customer against
whom Respondents have filed, or threatened to file, a
judicial action alleging violation of Respondents’
Intellectual Property rights or the use restrictions of a
Customer Contract in any state or federal court may
elect to resolve the Respondents’ claims through
arbitration, according to the following conditions:

1. The arbitration will be governed by the American
Arbitration Association’s Rules and Commercial
Arbitration Rules;

2. Respondents must provide reasonable written
notice to the Customer (and, if known, to its legal
counsel) that the Customer may (i) elect to resolve
Respondents’ claims through arbitration; and, (ii)
may request a meeting or telephonic conference
with Respondents as provided by Paragraph
I11.C.3.c. of this Order, either:

a. By certified mail delivered within five (5) days
after a Complaint is filed in a state or federal
court; or,

b. By service with the summons and complaint on
the Customer;

3. The Customer must notify the Respondents no later
than twenty (20) days after it receives service of a
summons and complaint, or after it receives notice
of Respondents’ intent to file a court action, of its
election to seek arbitration of the dispute, and the
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Customer’s failure to provide such notice may (at
Respondent’s election) be a waiver of any right to
arbitrate hereunder;

4. The arbitration will take place in Washington, DC,
or at such other place as may be specified in the
Customer Contract; and,

5. The arbitrator will determine the dispute according
to the law applicable in Washington, DC, or such
other law as may be specified in the Customer
Contract.

Nothing in this Order shall be construed to prohibit or
prevent Respondents from requesting any legal or
equitable relief or remedy of any kind in any action
commenced in state or federal court or in any
arbitration proceeding.

For five (5) years after the Order Date, Respondents
shall cease and desist from inviting, entering into,
implementing, continuing, enforcing, or attempting
thereto, or threatening to enforce any oral or written
condition, requirement, policy, agreement, contract or
understanding with any Customer that either explicitly
or implicitly:

1. Conditions the sale, lease, or license of, or the
subscription to, one or more of Respondents’ CRE
Product Offerings to the sale, lease, or license of,
or subscription to, one or more other of
Respondents’ CRE Product Offerings;

2. Conditions the sale, lease, or license of, or the
subscription to, one or more of Respondents’ CRE
Product Offerings to the sale, lease, or license of,
or subscription to, one or more of Respondents’
CRE Product Offerings in more than one CoStar
Sales Market; or,

3. Conditions the sale, lease, or license of, or the
subscription to, one or more of Respondents’ CRE
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Product Offerings to the sale, lease, or license of,
or subscription to, one or more of Respondents’
CRE Product Offerings in a different CoStar Sales
Market.

Provided, however, Respondents may continue to offer
LoopNet Premium Lister and LoopNet Premium
Searcher on a national basis only.

Provided further, Respondents may offer to or provide
Customers commercially reasonable or customary
discounts and other incentives if Customers purchase
more than one of Respondents’ CRE Product Offerings
or purchase CRE Product Offerings in more than one
geographic area.

Provided further, that Respondents may offer CRE
Product Offerings and/or other products together
within a new product or within a new platform (e.g., an
Android® application), or otherwise integrate data
available from CRE Product Offerings and/or other
products within a new product or within a new
platform, but in each case only if Respondents, for
three (3) years after the Divestiture Date, continue to
offer for sale, license, or subscription, on a standalone
basis, and at commercially reasonable prices, all CRE
Product Offerings (and support for such CRE Product
Offerings) offered or available to Customers at any
time between April 27, 2011, and the Divestiture Date.

Provided further, that Respondents may prohibit a
Customer from subscribing for access to a CRE
Product Offering for a particular CoStar Sales Market
at offices outside such CoStar Sales Market unless the
office(s) of such Customer located within such CoStar
Sales Market also subscribe to the CRE Product
Offering for such CoStar Sales Market.

For three (3) years after the Order Date, Respondents
shall not prohibit, and each currently existing or future
written or oral agreement, contract or understanding
with any Customers for the sale, lease, or license of
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REApplications shall not prohibit, Customers from
using REApplications to support, or in connection
with, their purchase, lease, or license of CRE Listings
or CRE Information from a CoStar Competitor for so
long as Respondents continue to market, lease, license,
or sell REApplications to any Customer.

Provided, however, Respondents are not obligated to
customize, modify, or revise REApplications in any
way to enable or improve its use with any products
marketed, leased, licensed, or sold by any Person; and,

Provided further, that Respondents may discontinue
the marketing, leasing, licensing, or sale of
REApplications altogether.

Respondents shall not discriminate against, penalize,
or otherwise retaliate against a Customer because the
Customer: (i) provides or considers providing CRE
Listings or CRE Information obtained or derived by
the Customer from a source other than a CoStar
Database when such Customer has complied with its
agreement to the provisions of Paragraph I1.A.1.(i)—
(iv) of this Order; (ii) subscribes, or considers
subscribing, or leases or purchases access, or considers
leasing or purchasing access, to any database
containing CRE Listings or CRE Information from a
CoStar Competitor; (iii) purchases or considers
purchasing a passive ownership or equity interest of
twenty percent (20%) or less in a CoStar Competitor
(without participating in the management of the CoStar
Competitor except by voting its shares or exercising its
rights as a limited partner, and so long as the Customer
complies with its agreement to the provisions of
Paragraph I11.A.1.(i)-(iv) of this Order); (iv) publicly
endorses or recommends, or considers publicly
endorsing or recommending, that Persons subscribe to
any service provided by, or purchase or lease access
from, a CoStar Competitor to any database containing
CRE Listings or CRE Information; or, (v) exercises the
Customer’s right to terminate its Customer Contract as
provided by Paragraph 111.B. of this Order.
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Examples of prohibited retaliation shall include, but
not be limited to, the following:

1. Respondents’ unilateral termination of services to a
Customer or the unilateral termination of the
provision of CRE Listings or CRE Information to a
Customer without providing timely notice to the
Monitor and complying with the provisions of
Paragraph 111.C. of this Order;

Provided, however, it shall not, by itself, constitute
prohibited retaliation if Respondents unilaterally
terminate or suspend services, or unilaterally terminate
or suspend the provision of CRE Listings or CRE
Information, to a Customer in compliance with
Paragraph 111.C. of this Order;

2. Respondents’ imposition of unfavorable contract
terms on a Customer including, but not limited to:

a. Offering materially less favorable price terms
to Customers who purchase or lease services,
CRE Listings, or CRE Information from a
CoStar Competitor than to Customers who
purchase or lease such products only from
Respondents;

Provided, however, that, by itself, it shall not be
considered offering materially less favorable price
terms if the terms are comparable to terms offered or
provided to Customers engaged in similar lines of
business (e.g., brokers, financial institutions, real estate
investment firms, etc.) who purchase, license, or
subscribe to CRE Product Offerings for a comparable
number of Persons who will use or have access to the
CRE Product Offerings and who are located in a
comparable CoStar Sales Market;

b. Offering fewer products and services to
Customers who purchase or lease services,
CRE Listings, or CRE Information from a
CoStar Competitor than to Customers who
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purchase or lease such products only from
Respondents; and,

c. Offering products and services relating to
fewer or smaller geographic areas to Customers
who purchase or lease services, CRE Listings,
or CRE Information from a CoStar Competitor
than to Customers who purchase or lease such
products only from Respondents.

3. Respondents’ (1) termination of a Customer
Contract, or (2) refusal to renew a Customer
Contract upon commercially reasonable terms;

Provided, however, it shall not constitute prohibited
retaliation, by itself, if Respondents terminate or refuse
to renew a Customer Contract because: (i) a Restricted
Customer refuses to agree to the provisions of
Paragraph I11.A.1.(i)—(iv) of this Order and provides
CRE Listings or CRE Information on Non-
Represented Properties to a CoStar Competitor; or, (ii)
a Restricted Customer purchases a passive ownership
or equity interest of more than ten percent (10%) and
less than twenty percent (20%) in a CoStar Competitor
and (A) participates in the management of the CoStar
Competitor (beyond merely voting its shares or
exercising its rights as a limited partner) or (B) refuses
to agree to the provisions of Paragraph HIL.A.1.(i)—(iv)
of this Order; or (iii) a Restricted Customer breaches
or fails to comply with its agreement to the provisions
of Paragraph I11.A.1.(i)—(iv) of this Order that are
included in a Customer Contract.

Provided further, however, that, for Paragraphs H.2.,
and H.3(2) of this Paragraph Ill., Respondents may
decline to include in New Customer Contracts CoStar
Database extracts to, or allow the creation of internal
databases incorporating portions of the CoStar
Database by, Customers who purchase, license, or
subscribe to CRE Product Offerings from CoStar
Competitors. For purposes of this proviso, “New
Customer Contracts” mean only: 1) the first or initial
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Customer Contract between CoStar and a Customer; or
2) a Customer Contract that results from a new
agreement between CoStar and that Customer. For the
avoidance of doubt, a New Customer Contract does
not include any extension, continuation, or renewal of
a Customer Contract by the Customer pursuant to the
terms of that Customer Contract. During the initial,
extension, continuation, or renewal term of any
Customer Contract that expressly entitles a Customer
to receive a CoStar Database extract or allows the
Customer to create internal databases incorporating
portions of CoStar’s Database, CoStar shall honor such
Customer Contract and shall not refuse to provide such
CoStar Database extract or disallow the creation of
such internal databases.

Respondents shall waive on the Order Date any oral or
written condition, requirement, policy, agreement,
contract or understanding with any Customer that is
inconsistent with the terms of this Order. Within thirty
(30) days after the Order Date, Respondents shall
amend or modify any oral or written condition,
requirement, policy, agreement, contract or
understanding with any Customer that is in effect on
the Order Date to conform the condition, requirement,
policy, agreement, contract or understanding to the
terms of this Order.

Any wrongful termination or suspension by
Respondents of the provision of CRE Listings or CRE
Information to a Customer in retaliation for the
Customer’s purchase or lease of CRE Listings or CRE
Information from a CoStar Competitor shall constitute
a violation of this Order, with each day the wrongful
termination or suspension continues constituting a
separate violation of this Order.

Respondents shall not seek, directly or indirectly,
pursuant to any dispute resolution mechanism
incorporated in any Customer Contract or in this
Order, or in any judicial action, a decision the result of
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which would be inconsistent with the terms or
achieving the purposes of this Order.

Respondent CoStar shall:
1. Within thirty (30) days of the Order Date:

a. Mail a copy of Appendix E to this Order by
first class mail to each Currently Restricted
Customer of Respondent CoStar; and,

b. Mail a copy of Appendix F to this Order by
first class mail to each of Respondent CoStar’s
Customers who is not a Currently Restricted
Customer,;

2. Not fewer than five (5) business days prior to
executing a Customer Contract after the Order
Date that results in the Customer becoming a
Future Restricted Customer, deliver a copy of
Appendix G to the Customer (or to the Person that
will become a Customer if the Customer Contract
becomes effective); and,

3. Deliver a copy of Appendix F to any Person who
was not a Customer on the Order Date prior to or at
the time that the Person executes a Customer
Contract with Respondent CoStar.

Nothing in this Order shall limit or reduce, or be
construed to limit or reduce any rights or benefits of
any Customer under any Customer’s contract with
CoStar.

V.

IT IS FURTHER ORDERED that:

A

Respondents shall not use, disclose or convey any
Xceligent Confidential Information, directly or
indirectly, to any Person who is not an agent or
employee of the Respondents, except that Respondents
may disclose Xceligent Confidential Information to the



252

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 154

Decision and Order

Acquirer or Persons specifically authorized by the
Acquirer to receive such information.

Within ten (10) days of the Acquisition Date,
Respondents shall provide written notice of the
restrictions on the disclosure and use of Xceligent
Confidential Information contained in this Order to all
employees who had or have access to Xceligent
Confidential Information. Respondents shall provide
such written notice by electronic mail with return
receipt requested or similar transmission, and keep a
file of such receipts for one (1) year after the
Divestiture Date.

\2

IT ISFURTHER ORDERED that:

A

For five (5) years after the Order Date, Respondents
shall not, without providing advance written
notification to the Commission in the manner
described in Paragraph V.C., and without complying
with the terms of the waiting period described in
Paragraph V.D., acquire, directly or indirectly, any
stock, share capital, equity, or other interest in or
assets of any Person, corporate or non-corporate that
gathers, markets, or sells CRE Listings or CRE
Information in the United States, or has done so within
six (6) months prior to the acquisition.

Provided, however, that such advance notification to
the Commission is not required for any acquisition,
directly or indirectly, of any stock, share capital, equity
or other interests in or assets of any Person, corporate
or non-corporate, that offers for sale, lease, or
licensing only Commercial Real Estate software (and
any related software integration services) or
Commercial Real Estate analytic services.

For an additional five (5) years after the Order Date
(i.e., until ten (10) years after the Order Date),
Respondents shall not, without providing advance
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written notification to the Commission in the manner
described in Paragraph V.C., and without complying
with the terms of the waiting period described in
Paragraph V.D., acquire, directly or indirectly, any
stock, share capital, equity, or other interest in or
assets of any Person, corporate or non-corporate, that
gathers, markets, or sells CRE Listings or CRE
Information in the United States, or has done so within
six (6) months prior to the acquisition, which Person
had gross annual revenues exceeding fifteen Million
Dollars ($15,000,000.00) from the sale, lease, or
licensing of CRE Listings and CRE Information in the
most recently concluded full fiscal year.

Provided, however, that such advance notification to
the Commission is not required for any acquisition,
directly or indirectly, of any stock, share capital, equity
or other interests in or assets of any Person, corporate
or non-corporate, that offers for sale, lease, or
licensing only Commercial Real Estate software (and
any related software integration services) or
Commercial Real Estate analytic services.

The advance written notification provided by
Respondents shall include:

1. A description of the acquisition and any executed
letter agreement, letter of intent, purchase and sale
agreement, stock acquisition agreement, or other
contract or agreement between Respondents and
the Person describing or effecting the proposed
acquisition;

2. All documents that would be responsive to Items
4(c) and 4(d) of the Premerger Notification and
Report Form under the Hart-Scott-Rodino
Premerger Notification Act, Section 7A of the
Clayton Act, 15 U.S.C. § 183, and Rules, 16 C.F.R.
8 801-803, relating to the proposed acquisition;

3. Gross annual revenues of CRE Listings and CRE
Information:
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Of the Person, stated separately for each
geographic area (e.g., Metropolitan Statistical
Area) in which the Person does or has done
business for the last three (3) completed fiscal
years;

Of Respondents stated separately for each
geographic area in which the Person does
business;

The name and address of the ten largest customers:

a.

Of the Person, stated separately for each
geographic area (when available in the normal
course of business) and in the most recently
completed fiscal year, the gross revenues
generated by transactions with each customer,
and the name and phone number of a contact
person at each customer; and,

Of Respondents in each geographic area in
which the Person does business and, stated
separately for each geographic area (when
available in the normal course of business) in
the most recently completed fiscal year, the
gross revenues generated by transactions with
each customer, and the name and phone
number of a contact person at each customer;

The total number of customers (e.g., Persons who
purchase, lease, or license CRE Listings or CRE
Information):

a.

Of the Person (when available, in each
geographic area in which the Person does
business) in the most recently completed fiscal
year; and,

Of Respondents in each geographic area in
which the Person does business;
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6. Information in reasonable detail to identify Persons
who were, but no longer remain, Respondents’
Customers in each of the three (3) most recently
completed fiscal years in each geographic area in
which the Person does business, to the extent such
information is available in the normal course of
business; and,

7. A description in reasonable detail of the products
and services offered by the Person from whom
Respondents propose to acquire equity or assets, as
well as the geographic areas in which such
products and services are offered.

Provided, however, that prior notification shall not be
required by this Paragraph for a transaction for which
Notification is required to be made, and has been
made, pursuant to Section 7A of the Clayton Act, 15
U.S.C. § 18a.

Respondents shall provide the advance written
notification at least thirty (30) days prior to
consummating the transaction that is the subject of the
notification (hereinafter the “First Waiting Period”).
If, within the First Waiting Period, representatives of
the Commission make a written request for additional
information or documentary material (within the
meaning of 16 C.F.R. § 803.20), Respondents shall not
consummate the transaction until thirty (30) days after
submitting all of the additional information and
documentary information (hereinafter the “Second
Waiting Period”). Early termination of the First
Waiting Period and the Second Waiting Period may be
requested and, where appropriate, granted by a letter
from the Commission’s Bureau of Competition.
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VI.

IT IS FURTHER ORDERED that:

A

The Commission appoints Guy Dorey as Monitor and
approves the Monitor Agreement between Guy Dorey
and Respondents, attached as Appendix H.

Respondents shall facilitate the ability of the Monitor
to comply with the duties and obligations set forth in
this Order, and shall take no action that interferes with
or hinders the Monitor’s authority, rights or
responsibilities as set forth in this Order or any
agreement between the Monitor and Respondents.

The Monitor’s duties and responsibilities shall include
the following, among other responsibilities that may be
required:

1. The Monitor shall act in a fiduciary capacity for
the benefit of the Commission;

2. The Monitor shall serve until the earlier of the date
this Order terminates by its terms and such other
time as the Commission may order;

3. The Monitor shall have the power and authority to
Monitor Respondents’ compliance with Paragraphs
Il. through V. of the Order and the Divestiture
Agreement, including, but not limited to:

a. Respondents’ divestiture of the Xceligent
Interest and the LoopNet Assets;

b. Respondents’ compliance with its Order
obligations relating to Potential Employees as
set forth in Paragraph I1.D. of this Order;

c. The waiver of any terms, and the amendment
or modification, of any Customer Contracts as
may be required by Paragraphs I11.A. and 111.D.
of this Order; and,
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d. Respondents’ compliance with any of
Respondents’ obligations under this Order or
with any Customer Contract term required by
this Order;

4. The Monitor shall have power and authority to
review and audit, at Respondents’ sole cost and
expense, compliance by Customers with their
agreement to the provisions of Paragraph I11.A.1.
of this Order. The Monitor also shall have power
and authority to verify that Customers’ investments
in CoStar Competitors are passive. The Monitor
shall expeditiously provide written notice to any
Customer, the Commission, and the Respondents if
the Monitor reasonably believes that the Customer
has failed to comply with their agreement to the
provisions of Paragraph [L.A.1.(i)-(iv) of this
Order or that the Customer’s investment in a
CoStar Competitor is not passive. The written
notice shall only:

a. ldentify the Customer;

b. Identify the Commercial Real Estate to which
the CRE Listings or CRE Information relates;

c. State the date upon which the CRE Listings or
CRE Information was provided;

d. Identify the CoStar Competitor to which the
CRE Listings or CRE Information was
provided,;

e. Describe any violation of the Customer’s
agreement to the provisions of Paragraph
I11.A.1.(i)—(iv) of this Order; and,

f. Identify the CoStar Competitor in which the
Customer’s investment is not passive;

5. The Monitor shall have power and authority to
review and audit, at the Acquirer’s or
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Respondents’ sole cost and expense (with the party
responsible for the cost and expense determined by
which party requested the review and audit), the
books and records of Xceligent and Respondents
pursuant to and for the purposes set forth in
Paragraph I1.B. of this Order. The Monitor shall
expeditiously provide written notice to Xceligent,
the Commission, and the Respondents if the
Monitor reasonably believes that Xceligent or
Respondents has received any CRE Listings or
CRE Information derived from the database of the
other. The written notice shall only:

a. State that Xceligent or Respondents have
received the CRE Listings or CRE Information;

b. Identify the Commercial Real Estate to which
the CRE Listings or CRE Information relates;
and,

c. State the date upon which the CRE Listings or
CRE Information was received;

The Monitor shall exercise such power and
authority and carry out his or her duties and
responsibilities in a manner consistent with the
purposes of the Order and in consultation with the
Commission and its staff;

The Monitor shall, in his or her sole discretion,
consult with Third Parties in the exercise of his or
her duties under this Order or any agreement
between the Monitor and Respondents;

The Monitor shall review all reports submitted to
the Commission by Respondents pursuant to the
Order and the Consent Agreement, and within
thirty (30) days from the date the Monitor receives
a report, and upon request of the Commission or its
staff, report in writing to the Commission
concerning performance by Respondents of their
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obligations under Paragraphs Il. through V. of this
Order; and,

9. The Monitor shall provide periodic written reports
to the Commission upon a schedule (but at least
annually) that is sufficient to provide the
Commission with timely information to determine
if Respondents have complied and are complying
with their obligations under this Order (including
the Divestiture Agreements). In addition, the
Monitor shall provide such additional written
reports as Commission staff may request that
reasonably are related to determining if
Respondents have complied and are complying
with their obligations under this Order (including
the Divestiture Agreements). The Monitor shall
not provide to Respondents, and Respondents shall
not be entitled to receive, copies of these reports.

Respondents shall grant and transfer to the Monitor,
and such Monitor shall have, all rights, powers, and
authority necessary to carry out the Monitor’s duties
and responsibilities, including, but not limited to, the
following:

1. Respondents shall cooperate with any reasonable
request of the Monitor and shall take no action to
interfere with or impede the Monitor’s ability to
monitor Respondents’ compliance with Paragraphs
I1. through V. of this Order;

2. Subject to any demonstrated legally recognized
privilege, Respondents shall provide the Monitor
full and complete access to Respondents’
personnel, books, documents, records kept in the
ordinary course of business, facilities and technical
information, and such other relevant information as
the Monitor may reasonably request, related to
Respondents’ compliance with its obligations
under Paragraphs Il. through V. of this Order;
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3. Within five (5) calendar days of submitting a
report required by this Order or the Consent
Agreement to the Commission, Respondents shall
deliver a copy of such report to the Monitor;

4. Except as otherwise set forth in this Order, the
Monitor shall serve, without bond or other security,
at the expense of Respondents, on such reasonable
and customary terms and conditions to which the
Monitor and Respondents agree and that the
Commission approves;

5. The Monitor shall have authority to employ, at the
expense of Respondents (except as otherwise set
forth in this Order), such consultants, accountants,
attorneys and other representatives and assistants
as are reasonably necessary to carry out the
Monitor’s duties and responsibilities;

6. Respondents shall indemnify the Monitor and hold
the Monitor harmless against any losses, claims,
damages, liabilities, or expenses arising out of, or
in connection with, the performance of the
Monitor’s duties, including all reasonable fees of
counsel and other reasonable expenses incurred in
connection with the preparations for, or defense of,
any claim, whether or not resulting in any liability,
except to the extent that such losses, claims,
damages, liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Monitor; and,

7. Respondents may require the Monitor and each of
the Monitor’s consultants, accountants, attorneys
and other representatives and assistants to sign a
customary confidentiality agreement.

Provided, however, that such agreement shall not
restrict the Monitor from providing any information to
the Commission or its staff, or require the Monitor to
report to  Respondents the substance  of
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communications to or from the Commission, its staff,
or the Acquirer.

Respondents shall comply with all terms of the
Monitor Agreement, and any breach by Respondents
of any term of the Monitor Agreement shall constitute
a violation of this Order. Notwithstanding any
paragraph, section, or other provision of the Monitor
Agreement, any modification of the Monitor
Agreement, without the prior approval of the
Commission, shall constitute a failure to comply with
this Order.

The Commission may, among other things, require the
Monitor and each of the Monitor’s consultants,
accountants, attorneys and other representatives and
assistants to sign an appropriate confidentiality
agreement related to Commission materials and
information received in connection with the
performance of the Monitor’s duties.

If the Commission determines that the Monitor has
ceased to act or failed to act diligently, the
Commission may appoint a substitute Monitor. The
Commission shall select the substitute Monitor, subject
to the consent of Respondents, which consent shall not
be unreasonably withheld. If Respondents have not
opposed, in writing, including the reasons for
opposing, the selection of any proposed substitute
Monitor within ten (10) days after notice by the staff
of the Commission to Respondents of the identity of
any proposed substitute Monitor, Respondents shall be
deemed to have consented to the selection of the
proposed substitute Monitor. Not later than ten (10)
days after the appointment of the Monitor,
Respondents shall execute an agreement that, subject
to the prior approval of the Commission, confers on
the Monitor all the rights and powers necessary to
permit the Monitor to monitor Respondents’
compliance with the relevant requirements of this
Order and the Divestiture Agreement in a manner
consistent with the purpose of this Order. If a
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substitute Monitor is appointed, Respondents shall
consent to the terms and conditions regarding the
powers, duties, authorities, and responsibilities of the
Monitor as set forth in this Paragraph.

The Commission may on its own initiative, or at the
request of the Monitor, issue such additional orders or
directions as may be necessary or appropriate to assure
compliance with the requirements of the Order.

A Monitor appointed pursuant to this Order may be the
same Person appointed as the Divestiture Trustee
pursuant to the relevant provisions of this Order.

VII.

IT IS FURTHER ORDERED that:

A.

If Respondents have not fully complied with the
obligations to assign, grant, license, divest, transfer,
deliver or otherwise convey relevant assets as required
by this Order, the Commission may appoint a
Divestiture Trustee to assign, grant, license, divest,
transfer, deliver or otherwise convey the assets
required to be assigned, granted, licensed, divested,
transferred, delivered or otherwise conveyed pursuant
to each of the relevant Paragraphs in a manner that
satisfies the requirements of each such Paragraph. In
the event that the Commission or the Attorney General
brings an action pursuant to 8 5(I) of the Federal Trade
Commission Act, 15 U.S.C. 8 45(l), or any other
statute enforced by the Commission, Respondents shall
consent to the appointment of a Divestiture Trustee in
such action to assign, grant, license, divest, transfer,
deliver or otherwise convey the relevant assets.
Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the
Attorney General from seeking civil penalties or any
other available relief, including a court-appointed
Divestiture Trustee, pursuant to § 5(I) of the Federal
Trade Commission Act, or any other statute enforced
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by the Commission, for any failure by Respondents to
comply with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of the Respondents, which
consent shall not be unreasonably withheld. The
Divestiture Trustee shall be a Person with experience
and expertise in acquisitions and divestitures. If
Respondents have not opposed, in writing, including
the reasons for opposing, the selection of any proposed
Divestiture Trustee within ten (10) days after notice by
the staff of the Commission to Respondents of the
identity of any proposed Divestiture Trustee,
Respondents shall be deemed to have consented to the
selection of the proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondents shall execute a trust
agreement (“Divestiture Trustee Agreement”) that,
subject to the prior approval of the Commission,
transfers to the Divestiture Trustee all rights and
powers necessary to permit the Divestiture Trustee to
effect the divestiture required by this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondents shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to assign, grant, license,
divest, transfer, deliver or otherwise convey the
assets that are required by this Order to be
assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed;

2. The Divestiture Trustee shall have one (1) year
from the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
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approval of the Commission. If, however, at the
end of the one (1) year period, the Divestiture
Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within
a reasonable time, the divestiture period may be
extended by the Commission;

Provided, however, the Commission may extend the
divestiture period only two (2) times;

3. Subject to any demonstrated legally recognized

privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondents
shall develop such financial or other information as
the Divestiture Trustee may request and shall
cooperate  with  the  Divestiture  Trustee.
Respondents shall take no action to interfere with
or impede the Divestiture Trustee’s
accomplishment of the divestiture. Any delays in
divestiture caused by Respondents shall extend the
time for divestiture under this Paragraph in an
amount equal to the delay, as determined by the
Commission or, for a court-appointed Divestiture
Trustee, by the court;

The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondents”  absolute  and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to an Acquirer as required by this
Order,

Provided, however, if the Divestiture Trustee receives
bona fide offers from more than one acquiring entity,
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and if the Commission determines to approve more
than one such acquiring entity, the Divestiture Trustee
shall divest to the acquiring entity selected by
Respondents from among those approved by the
Commission.

Provided further, that Respondents shall select such
entity within five (5) business days after receiving
notification of the Commission’s approval;

5. The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondents, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
for the Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of
Respondents, and the Divestiture Trustee’s power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a commission arrangement
contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order;

6. Respondents shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
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preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or
wanton acts, or bad faith by the Divestiture
Trustee;

7. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order,

Provided, however, that the Divestiture Trustee
appointed pursuant to this Paragraph may be the same
Person appointed as Monitor pursuant to the relevant
provisions of this Order;

8. The Divestiture Trustee shall report in writing to
Respondents and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture; and

9. Respondents may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement,

Provided, however, such agreement shall not restrict
the Divestiture Trustee from providing any
information to the Commission.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be



COSTAR GROUP, INC. 267

Decision and Order

necessary or appropriate to accomplish the divestiture
required by this Order.

Respondents shall comply with all terms of the
Divestiture Trustee Agreement, and any breach by
Respondents of any term of the Divestiture Trustee
Agreement shall constitute a violation of this Order.
Notwithstanding any paragraph, section, or other
provision of the Divestiture Trustee Agreement, any
modification of the Divestiture Trustee Agreement,
without the prior approval of the Commission, shall
constitute a failure to comply with this Order.

VIII.

IT IS FURTHER ORDERED that

A

Respondents shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which it intends to comply, is complying, and
has complied with this Order:

1. Within sixty (60) days after the Order Date and
every sixty (60) days thereafter until the second
annual anniversary of the Order Date; and

2. On the second anniversary of the Order Date, and
thereafter on the annual anniversary until this
Order terminates.

In addition to such other information that may be
required, each verified written report filed by
Respondents shall identify each Person who claims or
asserts (whether or not the claim has been submitted
for arbitration or the subject of judicial action) that
Respondents have breached or violated any provision
of this Order or any provision or term of any Customer
Contract that is required by or relates to any provision
of this Order, and for each such Person:
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1. State the name, phone number, email address, and
street address of a natural Person who is the
primary contact for Respondents with such Person;

2. Describe in reasonable detail the basis of the
Person’s claim or assertion;

3. Describe in  reasonable  detail  whether
Respondents’ dispute the Person’s claim or
assertion, and if Respondents do dispute the claim
or assertion, why it does; and,

4. Provide copies of any letters, emails, court
pleadings, arbitration documents, or any other
written or electronic document that describe or
reference the Person’s claim or assertion and
Respondents’ response thereto.

For purposes of determining or securing compliance
with this Order, and subject to any legally recognized
privilege, and upon written request and upon five (5)
days notice to Respondents made to their principal
United States offices, registered office of its United
States subsidiary, or its headquarters address,
Respondents shall, without restraint or interference,
permit any duly authorized representative of the
Commission:

1. Access, during business office hours of
Respondents and in the presence of counsel, to all
facilities and access to inspect and copy all books,
ledgers, accounts, correspondence, memoranda and
all other records and documents in the possession
or under the control of Respondents related to
compliance with this Order, which copying
services shall be provided by Respondents at the
request of the authorized representative(s) of the
Commission and at the expense of the
Respondents; and,
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2. To interview officers, directors, or employees of
Respondents, who may have counsel present,
regarding such matters.

IX.

IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to any proposed:

A. dissolution of such Respondents;

B. acquisition, merger or consolidation of Respondents;
or,

C. any other change in the Respondents, including, but

not limited to, assignment and the creation or
dissolution of subsidiaries, if such change might affect
compliance obligations arising out of the Order.

X.

IT IS FURTHER ORDERED that this Order shall terminate
on August 29, 2022.

By the Commission, Commissioner Ohlhausen not
participating.
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Confidential Appendix B
Currently Restricted Customers

[Redacted From the Public Record Version, But Incorporated
By Reference]

Confidential Appendix C
Core Based Statistical Areas for LoopNet Customer Data

[Redacted From the Public Record Version, But Incorporated
By Reference]

Confidential Appendix D

List of LoopNet Employeesa Excluded From the Definition of
“Potential Employee”

[Redacted From the Public Record Version, But Incorporated
By Reference]
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The Order also ensures that CoStar will not penalize you if you provide commercial real estate
listings or information to CoStar’s competitors, endorse or invest in CoStar’s competitors, or
exercise your right to terminate a multi-year contract. CoStar may continue to charge different
prices and offer different products to its customers, and may terminate or decline to renew
contracts if customers refuse to agree to the contract terms permitted by the Order. However, the
Order generally ensures that CoStar will not offer less favorable prices, product offerings, or
other contract terms, and will not terminate your relationship with CoStar because you are doing
business with CoStar’s competitors.

The Order gives you additional protections with respect to how you purchase CoStar products.
For example, CoStar may not require you to subscribe to one of CoStar’s products as a condition
to subscribing to another CoStar product. Similarly, CoStar may not require you to subscribe to
products covering one or several geographic areas as a condition to subscribing to products
covering other geographic areas. However, CoStar may continue to offer its customers discounts
if they purchase more than one of CoStar’s products or subscribe to products covering more than
one geographic area. CoStar also may offer its listings and information products to its customers
bundled together on new platforms, although CoStar has agreed that if it does, it will also
continue to offer the products separately for about 3 years at commercially reasonable prices.

For more mformation: This document summarizes some but not all of the Order and 1ts terms.
CoStar’s actual obligations are described in the Order itself, which you can read and download in
its entirety on the Federal Trade Commission’s web site at [insert link]. If you have any
questions about the Order, you may contact CoStar at ftccompliance(@costar.com or the FTC at
[link]. Guy Dorey 1s the FTC’s monitor; you may reach him at guy@dorey.com.
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For more information: This document summarizes some but not all of the Order and its terms.
CoStar’s actual obligations are described in the Order itself, which you can read and download 1n
1ts entirety on the Federal Trade Commission’s web site at [msert link]. If you have any
questions about the Order. you may contact CoStar at ficcompliance(@costar.com or the FTC at
[link]. Guy Dorey 1s the FTC’s monitor: you may reach him at guy@dorey.com.



COSTAR GROUP, INC. 293

Decision and Order

Appendix G



294 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 154

Decision and Order

Order generally ensures that CoStar will not offer less favorable prices, product offerings. or
other contract terms, and will not terminate your relationship with CoStar because you are doing
business with CoStar’s competitors.

The Order gives you additional protections with respect to how you purchase CoStar products.
For example, CoStar may not require you to subscribe to one of CoStar’s products as a condition
to subscribing to another CoStar product. Similarly, CoStar may not require you to subscribe to
products covening one or several geographic areas as a condition to subscribing to products
covering other geographic areas. However, CoStar may continue to offer its customers discounts
if they purchase more than one of CoStar’s products or subscribe to products covering more than
one geographic area. CoStar also may offer its listings and information products to its customers
bundled together on new platforms. although CoStar has agreed that if 1t does. 1t will also
continue to offer the products separately for about 3 years at commercially reasonable prices.

For more information: This document summanzes some but not all of the Order and 1ts terms.
CoStar’s actual obligations are described in the Order itself, which you can read and download in
1ts entirety on the Federal Trade Comnussion’s web site at [mnsert link]. If you have any
questions about the Order. you may contact CoStar at ficcompliance@costar.com or the FTC at
[link]. Guy Dorey 1s the FTC s monitor: you may reach him at guy(@dorey.com.
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Confidential Appendix H
Monitor Agreement

[Redacted From the Public Record Version, But Incorporated
By Reference]

Confidential Appendix |
CoStar DMG Information, Inc. Purchase Agreement

[Redacted From the Public Record Version, But Incorporated
By Reference]

Confidential Appendix J
Audit Agreement

[Redacted From the Public Record Version, But Incorporated
By Reference]
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission has accepted for public
comment, subject to final approval, an Agreement Containing
Consent Order (“Consent Agreement”) from CoStar Group, Inc.
(“CoStar”), Lonestar Acquisition Sub, Inc., and LoopNet, Inc.
(“LoopNet”) (collectively, “Respondents”). Pursuant to an
Agreement and Plan of Merger dated April 27, 2011, Lonestar
Acquisition Sub, Inc., a wholly-owned subsidiary of CoStar,
intends to acquire all of the common stock of LoopNet in
exchange for cash and stock considerations with a total equity
value of approximately $860 million (the “acquisition”). The
Commission’s Complaint alleges that CoStar and LoopNet have
entered into an acquisition agreement that constitutes a violation
of Section 5 of the Federal Trade Commission Act, as amended,
15 U.S.C. § 45, and which, if consummated, would violate
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18 and
Section 5 of the Federal Trade Commission Act, by eliminating
actual, direct, and substantial competition between CoStar and
LoopNet, and between CoStar and Xceligent, Inc. (“Xceligent”),
and increasing the likelihood that CoStar will exercise market
power unilaterally in the provision of commercial real estate
(“CRE") listings databases and information services.

The proposed Consent Agreement would resolve these
competitive concerns by requiring the divestiture of LoopNet’s
interest in Xceligent, CoStar’s most direct competitor on a
product basis. Owing to the circumstances surrounding the
acquisition and the characteristics of the industry at issue, the
proposed Consent Agreement further imposes certain conduct
requirements to assure the continued viability of Xceligent as a
competitor to the merged firm and to reduce barriers to
competitive entry and expansion. These additional provisions will
facilitate Xceligent’s geographic expansion and prevent
foreclosure of Respondents’ established customer base. Together,
the divestiture and conduct obligations will make Xceligent a
stronger independent competitor to the merged firm. The
proposed Consent Agreement will thus remedy the loss or
diminution of competition that would result from the acquisition.
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The proposed Consent Agreement has been placed on the
public record for thirty (30) days to solicit comments from
interested persons. Comments received during this period will
become part of the public record. After thirty (30) days, the
Commission will again review the proposed Consent Agreement
and the comments received, and will decide whether it should
withdraw from the proposed Consent Agreement, modify it, or
make final the proposed Decision and Order (“Order”).

The sole purpose of this analysis is to facilitate public
comment on the Consent Agreement. The analysis does not
constitute an official interpretation of the Consent Agreement or
the proposed Order, nor does the analysis modify their terms in
any way.

I. Respondents and Other Relevant Entities
A. CoStar

CoStar is the largest provider of CRE information services in
the United States, offering a researched listings database with
nationwide coverage. CoStar proactively tracks and aggregates
CRE listings and information to create and maintain an in-depth
and comprehensive CRE database. CoStar is a publicly traded,
for-profit corporation.

B. LoopNet

LoopNet operates the most heavily trafficked CRE listings
database in the United States. LoopNet provides a platform for
CRE market participants to post listings and other detailed
information about available properties, and aggregates that user-
generated content into a database searchable by the public.
Through this platform, LoopNet also offers some CRE
information services with nationwide coverage. LoopNet is a
publicly traded, for-profit corporation.

Starting in 2007, LoopNet acquired a substantial ownership
stake in Xceligent, a provider of CRE information and listings
services, with coverage focused on the Midwest and South.
Today, LoopNet provides Xceligent with funding and information
to aid Xceligent in expanding its geographic scope.
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C. Xceligent

Xceligent, a privately held corporation, is a third leading
provider of CRE information services in the United States,
offering a researched listings database. Xceligent’s model closely
resembles CoStar’s, with a research staff that proactively tracks
and aggregates CRE listings and information to create and
maintain an in-depth and comprehensive CRE database.

Il. The Proposed Complaint

CoStar’s acquisition of LoopNet presents antitrust concerns in
the markets for CRE listings databases and CRE information
services. Listings databases provide a means for parties to CRE
transactions to publicize and to search for available properties for
sale and for lease. CRE information services compile the data
industry participants need to evaluate CRE assets and
opportunities, informing decisions ranging from the determination
of asking price to whether to execute a given sale or lease
agreement. Real estate brokers, lenders, investors, developers,
appraisers, government agencies, and others connected to the
CRE industry require listings databases and information services
with geographic coverage that corresponds to their unique scope
of operations. The coverage needs of a given customer may be as
broad as the entire United States, or as narrow as a city
neighborhood.

CoStar and LoopNet are the only two providers of CRE
listings databases with nationwide coverage. CoStar is the only
current provider of full-inventory, research verified CRE listings
databases and information services with national coverage.
CoStar’s closest competitor on a product basis, Xceligent, today
provides full-inventory, research-verified listings databases and
information services in 33 metropolitan areas. Other providers
offer CRE listings databases and information services with
coverage of a particular local or regional area or of a particular
subset of the total CRE landscape, but none have achieved the
critical mass of users and data that CoStar and LoopNet possess
today.

The acquisition may substantially lessen competition in these
relevant markets by eliminating actual, direct, and substantial
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competition between CoStar and LoopNet, and between CoStar
and Xceligent because of LoopNet’s substantial ownership stake
in Xceligent. The acquisition therefore may also increase the
likelihood that CoStar will exercise market power unilaterally.

Timely, competitively meaningful entry is unlikely to mitigate
these anticompetitive effects.  Significant network effects
characterize the market for CRE listings databases and create a
substantial barrier to new entry. For both listings databases and
information services, entry and expansion are difficult, costly, and
time-consuming.

I11. The Proposed Consent Agreement

The proposed Consent Agreement and the Order include the
obligation to divest certain LoopNet data to Xceligent and
conduct requirements that may modify Respondents’ current and
future contractual agreements with its customers.  These
provisions are intended to ensure that the remedy is responsive to
the history and characteristics of the relevant markets. The Order
incorporates these carefully-tailored provisions to assure the
successful implementation of the remedy and to effectuate the
Order’s remedial purpose. Some of these provisions are
highlighted below.

A. Divestitures

The proposed Consent Agreement is intended to remedy the
acquisition’s alleged anticompetitive effects by, among other
things, requiring the divestiture of LoopNet’s interest in Xceligent
to DMG Information, Inc. (“DMGI”). DMGI is a U.S.-based
subsidiary of British media and data conglomerate Daily Mail &
General Trust, PLC, a publicly traded, for-profit firm with 2011
revenues of nearly £2 billion. DMGI specializes in business-to-
business information services and has significant experience in
the CRE information space. DMGI’s strong, existing presence in
the CRE information space includes substantial and long-standing
investments in CRE information firms including Trepp, LLC;
Real Capital Analytics, Inc.; Environmental Data Resources, Inc.;
and BUILDERadius, Inc.
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Respondents have reached an agreement to sell to DMGI
LoopNet’s interest in  Xceligent and in the URL
“commercialsearch.com.” In addition to these assets,
Respondents have agreed to divest to DMGI certain LoopNet data
that will facilitate Xceligent’s expansion into new metropolitan
areas. The need for this data divestiture arises from the unique
historical relationship between LoopNet and Xceligent and from
the high initial costs associated with entry and expansion in the
relevant markets. These divestitures assure the continued viability
of Xceligent as CoStar’s competitor and enable Xceligent to grow
rapidly into a more complete, national listings database and
information services alternative to the merged firm. DMGI is
well-equipped to replace LoopNet and become the controlling
shareholder of Xceligent. DMGI has the resources and capability
to provide Xceligent with the financial and strategic assistance
required for effective and efficient continued expansion. The
divestitures will therefore preserve the existing competition
between CoStar and Xceligent and will allow Xceligent to replace
any competition lost between CoStar and LoopNet as a result of
the acquisition.

B. Conduct Provisions

The Order imposes certain conduct requirements that will
lower entry barriers to the markets for CRE listings databases and
information services. Paragraph IlI.A. of the Order prevents
Respondents from restricting, directly or indirectly, customers’
ability to support Xceligent. The history and data-driven nature of
the relevant markets, coupled with the high costs of data
collection and the network effects inherent in the industry, have
led to significant barriers to entry and expansion. Paragraph I11.A.
ensures that industry participants, including the largest national
CRE brokerage firms, can bolster entry efforts — whether through
financial investment, CRE information-sharing, or public
endorsement — without fear of reprisal. This provision thus
reduces entry barriers by allowing industry participants to assist in
the development and growth of Xceligent.

In order to prevent long-term CoStar subscription
commitments from foreclosing competitive entry or expansion,
Paragraph 111.B. of the Order requires Respondents to allow
current and future customers, without penalty, to terminate their
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existing contracts with twelve (12) months’ notice.  This
provision ensures that Xceligent has available customers in any
and all metropolitan areas where they offer competing products.
The resulting revenue opportunities and feasibility of gaining
broad customer acceptance will make entry or expansion into
local coverage areas more efficient and effective.

Similarly, Paragraphs III.F. and I11.G. of the Order include
provisions that aim to protect Xceligent for a limited period while
it expands the breadth and geographic scope of its services. These
restrictions are necessary because of the importance of such
expansion in ensuring an effective remedy. Paragraph III.F.
prevents Respondents from conditioning the sale, lease, or license
of, or the subscription to, any of Respondents’ products on the
sale, lease, or license of, or the subscription to, any other of
Respondents’  products. Paragraph IlIl.F. also prohibits
Respondents from requiring customers to subscribe to multiple
geographic coverage areas in order to gain access to a single
coverage area of interest. These protections extend for a period of
five (5) years post-acquisition. Paragraph IIL.F. also requires
Respondents to continue to offer all currently available products
on a stand-alone basis for three (3) years post-acquisition. A
related provision, Paragraph 111.G., prohibits Respondents from
limiting the use of the REApplications product, a software tool for
managing market research. For three (3) years after the Order
date, if Respondents continue to offer REApplications, Paragraph
I11.G. provides that customers shall be permitted to use
REApplications in support of, or in connection with, their
purchase, lease, or license of CRE database services from
Respondents’ competitors. Together, Paragraphs IlI.F. and 111.G.
ensure that customers are free to turn to Xceligent or other firms
for the services those firms provide, without forfeiting their access
to other CoStar products on which they rely. These provisions
therefore advance the Order’s remedial purpose in recognition of,
and in response to, the relatedness of the products at issue, the
indispensable nature of those products, and the currently limited
selection of providers to customers of those products.

Paragraphs 111.C. and 11I1.D. of the Order provide certain
protections to Respondents’ current and future customers so that
they are free to avail themselves of their rights and opportunities
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post-acquisition.  Paragraph 111.C. prohibits Respondents from
intentionally disrupting or limiting service to customers except in
specific, enumerated circumstances. This provision ensures that
Respondents’ customers are protected in their ability to conduct
their day-to-day business by designating inappropriate suspension
of service as a retaliatory act punishable under Paragraph I11.H. of
the Order. In order to address the possible chilling effects of the
industry’s historically litigious reputation, Paragraph I11.D. grants
Respondents’ current and future customers the right to resolve any
disputes with Respondents through arbitration.

C. Compliance and Notification Requirements

Paragraph V. of the Order requires Respondents to provide
notice to the Federal Trade Commission thirty (30) days prior to
any planned acquisition of any firm that gathers, markets, or sells
CRE listings or CRE information in the United States for a period
of five (5) years. For an additional five years thereafter, the Order
requires Respondents to provide prior notice of planned
acquisitions of any such firms with revenues of $15 million or
greater.

Paragraph VI. of the Order appoints Guy Dorey as Monitor to
assure Respondents’ ongoing compliance with their obligations
and responsibilities under the Order. Among other
responsibilities, Paragraph VI. empowers the Monitor, at
Respondents’ expense, to review and audit compliance with Order
provisions relating to the divestitures of assets and information
and to customers’ rights to support Xceligent.

To assure that Respondents fully comply with the obligations
of Paragraph Il. of the Order, Paragraph VII. of the Order allows
the Commission to appoint a Divestiture Trustee to assign, grant,
license, divest, transfer, deliver, or otherwise convey the relevant
assets and information.

Paragraph VIII. of the Order requires Respondents to submit
periodic reports of compliance. The Order requires reporting
every sixty (60) days for two (2) years following the Order date,
and annually thereafter until the Order terminates in ten (10)
years.
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Paragraph IX. of the Order requires Respondents to give the
Commission prior notice of certain events that might affect
compliance obligations arising from the Order.

D. Additional Provisions

Paragraph X. of the Order provides that the Order shall
terminate after ten (10) years.





